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appellee guardian ad litem for further review overruled on
December 27, 1996.

No. A-96-138: State v. Connick, 5 Neb. App. 176 (1996).
Petition of appellee for further review overruled on January 23,
1997.
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No. A-96-395: State v. Dueling. Petition of appellant for fur-
ther review overruled on February 26, 1997.
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No. A-96-581: State v. Alderman. Petition of appellant for
further review overruled on February 26, 1997.
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No. A-96-756: In re Estate of Garrett. Petition of appellant
for further review overruled on December 27, 1996.
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No. A-96-1131: Center v. Lincoln Northeast High School.
Petition of appellant for further review overruled on January 29,
1997.
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STATE OF NEBRASKA ON BEHALF OF MINOR CHILD JOSEPH F.,
APPELLEE, V. ROGER RIAL, APPELLANT.
554 N.W.2d 769

Filed October 25, 1996. Nos. S-93-1056, S-94-1245.

Actions: Paternity: Child Support: Equity. While a paternity action is one at law,
the award of child support in such an action is equitable in nature.

Judgments: Appeal and Error. When reviewing a question of law, an appellate
court reaches a conclusion independent of the lower court’s ruling.

Paternity: Child Support: Appeal and Error. A trial court’s award of child sup-
port in a paternity case will not be disturbed on appeal in the absence of an abuse of
discretion by the trial court.

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a
court’s failure to give a requested instruction, an appellant has the burden of show-
ing that (1) the tendered instruction is a correct statement of the law, (2) the tendered
instruction is warranted by the evidence, and (3) the appellant was prejudiced by the
court’s failure to give the tendered instruction.

Paternity: Proof. In a civil action, only a preponderance of the evidence is necessary
to sustain the establishment of paternity.

Jury Instructions: Appeal and Error. It is not error for a trial court to refuse a
requested instruction if the substance of the proposed instruction is contained in those
instructions actually given.

—___:____.Failure to object to a jury instruction after it has been submitted to coun-
sel for review precludes raising an objection on appeal absent plain error.
Paternity: Evidence: Proof. The State’s burden in proving a sufficient chain of cus-
tody is only to establish with sufficient evidence the finding that the patemity test
results arose from the analysis of the individuals’ blood samples submitted in the
matter.

Trial: Evidence: Proof. The degree of proof necessary to establish a chain of cus-
tody is a matter within the trial court’s discretion.

Jurisdiction: Paternity: Child Support: Appeal and Error. A district court retains
jurisdiction for orders regarding child support notwithstanding the fact that a pater-
nity determination is on appeal.

Child Support. An out-of-wedlock child has the statutory right to be supported to
the same extent and in the same manner as a child bom in lawful wedlock; the result-
ing duty of a parent to provide such support may, under appropriate circumstances,
require the award of retroactive child support.

(1
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12. ___. The requirement of child support begins at the time of the birth of the child,
whether the child is born in lawful wedlock or otherwise.

13. Child Support: Wages. It is appropriate lo consider overtime wages in setting child
support if the overtime is a regular part of the employment and the employee can
actually expect to regularly eam a certain amount of income for working overtime.

Appeal from the District Court for Lancaster County: PAUL
D. MERRITT, JR., Judge. Judgment in No. S-93-1056 affirmed.
Judgment in No. S-94-1245 affirmed in part, and in part
reversed and remanded.

Elizabeth A. Sterns and, on brief, Shawn Elliott and Gary
Zamber, of Mowbray & Walker, P.C., for appellant.

Gary E. Lacey, Lancaster County Attorney, and Andrew R.
Jacobsen for appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
CONNOLLY, and GERRARD, JJ.

GERRARD, J.
I. STATEMENT OF CASE

Roger Rial appealed to the Nebraska Court of Appeals a
judgment that was entered against him in accordance with a jury
verdict finding Rial to be the biological father of the minor
child Joseph F. in case No. S-93-1056. While this appeal was
pending, the district court referred all collateral matters regard-
ing child support to a referee for hearing and recommendations
for disposition. The district court for the most part adopted the
recommendations of the referee and issued an order requiring
Rial to pay present and past child support, as well as other med-
ical and legal expenses. Rial appealed this order to the Court of
Appeals in case No. S-94-1245. Under our authority to regulate
the caseloads of the two courts, we, on our own motion,
removed both matters and joined the two cases for disposition
in this court.

II. FACTS
Rial began dating Deborah P. in July 1987. Although Rial
lived in Omaha and Deborah in Lincoln, they saw each other
regularly until early October 1988. Deborah testified that dur-
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ing this period, she would have sexual intercourse with Rial on
the average of once or twice a week. Deborah stated that she did
not have sexual intercourse with any other man while she was
involved with Rial.

Rial claimed that he dated Deborah less than once a month,
but admitted that he had sexual intercourse with her every time
he saw her. Rial testified that the last time he had sexual inter-
course with Deborah was in late July 1988. Deborah suspected
she was pregnant in late September 1988. Her suspicion was
confirmed by a pregnancy test performed on October 5. On May
30, 1989, Deborah gave birth to a son, the minor at issue,
Joseph.

The State filed a second amended petition on December 23,
1991, alleging Rial to be the father of Joseph. Rial answered
with a general denial, asserted that he was indigent, and
requested appointment of counsel. A hearing was held concern-
ing Rial’s motion for appointed counsel before a district court
referee on March 23, 1992. The referee reserved ruling on
Rial’s request for appointed counsel, but granted Rial’s request
during the course of the hearing to have genetic testing con-
ducted. On April 8, an employee of Roche Biomedical
Laboratories in Omaha obtained a sample of Rial’s blood for
genetic testing at its facility in Burlington, North Carolina. On
April 23, employees of Roche Biomedical in Lincoln obtained
samples of blood from Deborah and Joseph for genetic testing
at this same North Carolina facility.

The district court appointed counsel for Rial on October 16,
1992. On November 6, Rial filed a timely request to have the
matter of paternity tried to a jury and to have personal testi-
mony presented with respect to any expert testimony concern-
ing genetic testing and the chain of custody of any blood or
tissue specimen used for any genetic testing.

On October 29, 1993, after a 2-day trial concerning the issue
of paternity, a jury found Rial to be the father of Joseph. The
district court entered judgment against Rial as to paternity and
referred all issues collateral to a finding of paternity to the dis-
trict court referee. Rial timely appealed the district court judg-
ment on November 29.
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The referee recommended that Rial pay current child support
of $236 per month; pay retroactive child support of $10,126;
pay 73 percent of the birthing expenses for both Deborah and
Joseph, totaling $2,920; provide health insurance for Joseph if
available through employment; and pay the costs of the action,
$216, which included the cost of genetic testing. The referee
recommended denial of attorney fees.

Rial timely filed exceptions to the referee’s recommenda-
tions. One exception asserted that the district court was without
jurisdiction to enter orders of support during the pendency of
Rial’s appeal of paternity. The district court accepted Rial’s
argument and deferred ruling on the referee’s recommended
order until after resolution of Rial’s appeal in case No.
S$-93-1056. Pursuant to the State’s motion, the district court
reconsidered its prior ruling concerning jurisdiction and found
that it had jurisdiction to enter collateral orders during the pend-
ency of Rial’s appeal of paternity. After reviewing the evidence,
the district court reduced the birthing expenses to $564.57, but
otherwise adopted the recommended order of the referee and
entered judgment accordingly. Rial then appealed the judgment
of support on a timely basis.

III. SCOPE OF REVIEW

While a paternity action is one at law, the award of child sup-
port in such an action is equitable in nature. Sylvis v. Walling,
248 Neb. 168, 532 N.W.2d 312 (1995). When reviewing a ques-
tion of law, an appellate court reaches a conclusion independent
of the lower court’s ruling. Heins v. Webster County, 250 Neb.
750, 552 N.W.2d 51 (1996); Goolsby v. Anderson, 250 Neb.
306, 549 N.W.2d 153 (1996). A trial court’s award of child sup-
port in a paternity case will not be disturbed on appeal in the
absence of an abuse of discretion by the trial court. Sylvis v.
Walling, supra; State on behalf of S.M. v. Oglesby, 244 Neb.
880, 510 N.W.2d 53 (1994).
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IV. ANALYSIS
1. Case No. S-93-1056

(a) Determination of Paternity

In his first assignment of error, Rial asserts that the district
court erred in failing to instruct the jury that the State must
prove paternity by clear and convincing evidence and in failing
to instruct the jury that it must disregard paternity testing results
if the State does not first establish that Rial had sexual inter-
course with Deborah during the time of conception. In addition,
Rial asserts that the district court erred in admitting paternity
testing results without sufficient evidence of a proper chain of
custody and use of proper laboratory testing procedures.

(i) Scope of Review

To establish reversible error from a court’s failure to give a
requested instruction, an appellant has the burden of showing
that (1) the tendered instruction is a correct statement of the law,
(2) the tendered instruction is warranted by the evidence, and
(3) the appellant was prejudiced by the court’s failure to give
the tendered instruction. Reavis v. Slominski, 250 Neb. 711, 551
N.W.2d 528 (1996); Farmers & Merchants Bank v. Grams, 250
Neb. 191, 548 N.W.2d 764 (1996).

(ii) Jury Instructions

a) Burden of Proof

Rial’s proposed jury instructions required the jury to find that
Rial was the father of Joseph by clear and convincing evidence.
The district court rejected Rial’s offered jury instructions and
instead instructed the jury that the State’s burden of proof was
the greater weight of the evidence. Rial objected to the instruc-
tions as given.

In a civil action, only a preponderance of the evidence is nec-
essary to sustain the establishment of paternity. State v. Yelli,
247 Neb. 785, 530 N.W.2d 250 (1995); State ex rel. Bauersachs
v. Williams, 215 Neb. 757, 340 N.W.2d 431 (1983); Gregory v.
Davis, 214 Neb. 408, 334 N.W.2d 1 (1983). Rial argues,
notwithstanding the state of the law, that because the
Legislature has not codified the applicable burden of proof and
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because this action is in effect a state action against a citizen,
the burden of proof the State must meet should be clear and
convincing evidence. This argument is misplaced. Neb. Rev.
Stat. § 43-1412 (Reissue 1993) provides, “The method of trial
[in an action to establish paternity] shall be the same as that in
other civil proceedings . . . .” “In a civil case the burden of proof
is on the plaintiff to prove, by a preponderance of the evidence,
all facts essential to recovery.” Scoular-Bishop Grain Co. v.
Bassett Grain, 218 Neb. 280, 284, 352 N.W.2d 904, 907 (1984).
Thus, contrary to Rial’s argument, the Legislature has specified
the burden of proof applicable to paternity determinations.
Accordingly, the trial court did not err by instructing the jury that
the burden of proof was by the greater weight of the evidence.

b) Paternity Test Results
Rial next asserts that the trial court erred in refusing two
other proffered jury instructions. Rial’s jury instruction No. 4,
in pertinent part, stated:

Evidence of the blood test has been introduced, and
based on that evidence an opinion has been expressed con-
cerning the degree of probability that the Defendant is the
father of the child. You must bear in mind that the proba-
bility of paternity results of this blood test are in part
based upon the assumption that there is a fifty (50 %) per-
cent chance that the Defendant is the father of the child.

You must therefore bear in mind that neither the mak-
ing of such an assumption, nor the probability of paternity
results, constitute any evidence that the Defendant had
vaginal sexual intercourse with Deborah . . . at or about the
time when . . . the child was conceived.

If the Plaintiff has failed to prove . . . independent of the
probability of paternity results, that the Defendant had
vaginal sexual intercourse with Deborah . . . at or about the
time when . . . the child was conceived, then regardless of
the probability of paternity results, you must find that the
Defendant is not the father of the child.

Rial also asked the court to instruct the jury, “If you find that
the Defendant had vaginal sexual intercourse with Deborah . . .
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at or about the time when . . . the child was conceived, you may
then consider the probability of paternity results.”

The court refused both requested instructions, but instructed
the jury as follows:

INSTRUCTION NUMBER 6

Evidence of blood testing has been introduced and,
based upon that evidence, an opinion has been expressed
concerning the degree of probability that the defendant is
the father of Joseph . . . . You must bear in mind that the
probability of paternity results of these blood tests are, in
part, based upon the assumption that there is a fifty per-
cent chance that the defendant is the child’s father and a
fifty percent chance that he is not the child’s father.

You must, therefore, bear in mind that neither the mak-
ing of such an assumption nor the probability of paternity
results, in and of themselves, constitute evidence that the
defendant had sexual intercourse with Deborah . . . at or
about the time the child was conceived.

INSTRUCTION NUMBER _7_

If you find that the defendant had sexual intercourse
with Deborah . . . at or about the time when Joseph . . . was
conceived, you may then consider the probability of pater-
nity results.

Admitted into evidence is Exhibit Number _3 , which
shows the results of genetic testing and the statistical
probability of paternity. This evidence alone does not
establish paternity, but is evidence which may be consid-
ered by you, together with all other evidence, facts and cir-
cumstances in the case, to determine whether the
defendant is the father of the child.

Rial objected to instruction No. 6, but did not object to instruc-
tion No. 7. In any event, Rial asked the court to substitute his
proposed instructions in place of both instruction No. 6 and
instruction No. 7.

It is not error for a trial court to refuse a requested instruction
if the substance of the proposed instruction is contained in those
instructions actually given. Reavis v. Slominski, 250 Neb. 711,
551 N.W.2d 528 (1996); Postma v. B & R Stores, 250 Neb. 466,
550 N.W.2d 34 (1996). All of the jury instructions must be read



8 251 NEBRASKA REPORTS

together. Hamernick v. Essex Dodge Lid., 247 Neb. 392, 527
N.W.2d 196 (1995). Failure to object to a jury instruction after
it has been submitted to counsel for review precludes raising an
objection on appeal absent plain error. Barks v. Cosgriff Co.,
247 Neb. 660, 529 N.W.2d 749 (1995).

The substance of Rial’s proposed instructions is twofold.
First, the jury had to find that Rial had sexual intercourse with
Deborah during the period of conception before it could con-
sider probability of paternity results. Second, the probability of
paternity results are predicated on a 50-percent base presump-
tion of paternity; meaning, either Rial or some random man not
excluded by the blood and tissue test results had intercourse
with Deborah during her period of conception.

Rial waived any error with respect to instruction No. 7 by his
failure to object. Furthermore, the instructions given by the
court adequately informed the jury it had to first find Rial
engaged in sexual intercourse with Deborah before it could con-
sider the paternity testing results, and the court adequately
informed the jury of the so-called 50-percent base presumption
of paternity. Because Rial did not assign as error the validity of
the 50-percent base presumption, we will not address whether
application of such a presumption is appropriate under the cir-
cumstances. As such, the court did not err in refusing Rial’s pro-
posed jury instructions.

(iii) Resolution
For the foregoing reasons, the assignments of error regarding
jury instructions fail.

(b) Admission of Paternity Test Results
Rial next asserts that the district court erred in admitting the
paternity test results on two grounds: (1) The State failed to
establish a sufficient chain of custody with respect to analysis
of the blood samples, and (2) the State did not establish that the
testing procedures utilized conformed to appropriate laboratory
protocols.

(i) Application of Law to Facts
Neb. Rev. Stat. § 27-901 (Reissue 1995) provides in part:
“The requirement of authentication or identification as a condi-
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tion precedent to admissibility is satisfied by evidence suffi-
cient to support a finding that the matter in question is what its
proponent claims.” Thus, the State’s burden is only to establish
with sufficient evidence the finding that the paternity test
results arose from the analysis of the individuals’ blood samples
submitted in this matter. In this regard, the State has met its
burden.

Two Roche Biomedical employees, Patricia Hieb, branch
manager of the Lincoln office, and Helen Knaub, senior phle-
botomist, testified that they obtained blood samples from
Deborah and Joseph on April 23, 1992. Hieb drew the blood
sample from Deborah and assisted Knaub in obtaining a blood
sample from Joseph. Hieb and Knaub testified that they fol-
lowed Roche Biomedical’s standard procedures in each
instance. Those procedures included examining a picture iden-
tification card such as a driver’s license from the mother,
recording its number on Roche Biomedical’s client authoriza-
tion form, and obtaining a Social Security number or date of
birth for the child. A Polaroid photograph was taken of Deborah
and Joseph and attached to the form. They assisted Deborah in
completing her portion of the client authorization form and
signed the form themselves as either the phlebotomist or wit-
ness to the blood draw.

Hieb and Knaub testified that they obtained three tubes of
blood from both Deborah and Joseph. Immediately after filling
the tubes, Hieb labeled them in the presence of Deborah.
Standard procedures required each label to include the donor’s
name, the donor’s driver’s license number if applicable, the date
drawn, the phlebotomist’s initials, and the signature of the
mother. All six tubes are then packaged in a standard Styrofoam
container, which is then placed inside a cardboard sleeve.
Chain-of-custody tape is used to secure the Styrofoam container
inside the cardboard sleeve. The phlebotomist then signs the
package so that his or her signature is-across both the tape and
cardboard sleeve. The person who packaged the specimens then
completes a portion of the client authorization form identified
as the “chain of custody” by signing in the appropriate space
and entering the date and time of completion. The package is
transported that same day by Roche Biomedical on its airplane
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to its testing facility in Burlington, North Carolina. Hieb and
Knaub testified that these procedures were followed in the
instant case.

Rial’s blood was drawn on April 8, 1992, by a Roche
Biomedical phlebotomist in Omaha. The phlebotomist testified
that she followed the same procedures outlined by Hieb and
Knaub in obtaining Rial’s blood specimen. The Roche
Biomedical employee testified that blood samples drawn and
packaged in Omaha are sent to Lincoln by way of courier that
same day. The samples are then transported to Roche
Biomedical’s North Carolina facility in the same manner as
samples drawn in Lincoln.

Roche Biomedical employee Brandi Mahan testified that she
received Deborah’s and Joseph’s blood samples on April 24,
1992, and processed them in accordance with standard proce-
dure. She examined the package when received and found no
evidence of tampering, as the chain-of-custody seal was still
intact. She then opened the container, discarded the cardboard
sleeve and chain-of-custody tape, and after confirming that the
paperwork matched the samples, she transferred the blood vials
and associated paperwork to the individual who assigns speci-
men numbers to the vials. Mahan also completed the remainder
of the chain-of-custody portion of the client authorization form.
Another Roche Biomedical employee testified that he per-
formed the same procedure with respect to Rial’s blood sample
on April 9.

Dr. George Mabha, director of laboratory operations for the
paternity evaluation department, testified that Roche
Biomedical was accredited for paternity testing by the
American Association of Blood Banks and that Roche
Biomedical followed the standards and quality control proce-
dures published by this same organization. Maha testified that
as part of Roche Biomedical’s quality control program, they
keep maintenance logs on equipment, perform calibration stan-
dards on a routine basis, and participate in outside testing sur-
veys. Roche Biomedical’s standard procedure is also to perform
duplicate examinations with different technicians. Maha ana-
lyzes the laboratory worksheets against the computer-generated
reports to protect against transcription errors and to determine
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whether the duplicate examinations performed by different
technicians indicate a potential sample error. Maha testified that
these procedures were followed in the instant case.

Rial argues that a sufficient chain of custody with respect to
the blood analysis cannot be established without the testimony
of the technicians who performed the specific analytical proce-
dures and the persons who entered data from the examinations
into Roche Biomedical’s computer system. Rial’s argument is
without merit. The degree of proof necessary to establish a
chain of custody is a matter within the trial court’s discretion.
See, State v. Green, 238 Neb. 492, 471 N.W.2d 413 (1991);
State v. Weible, 211 Neb. 174, 317 N.W.2d 920 (1982). The tes-
timony must be sufficiently complete so as to render it improb-
able that the original item has been exchanged, contaminated,
or tampered with. In re Paternity of J.S.C., 135 Wis. 2d 280, 400
N.W.2d 48 (Wis. App. 1986) (citing McCormick on Evidence
§ 212 (2d ed. 1972)). See, also, State v. Green, supra; State v.
Apker, 204 Neb. 577, 284 N.W.2d 14 (1979). It is well estab-
lished that “ ‘[t]here is no rule requiring the prosecution to pro-
duce as witnesses all persons who were in a position to come
into contact with the article sought to be introduced in evi-
dence.”” 1 Paul C. Giannelli & Edward J. Imwinkelned,
Scientific Evidence § 7-3(B) at 203 (2d ed. 1993) (quoting
Gallego v. United States, 276 F.2d 914 (9th Cir. 1960)).

We conclude that there was sufficient foundation for the
admission of the paternity test results offered at trial. The pro-
cedures for the collection, transportation, and examination of
the blood were reliable so as to allow the trial court to find that
the test results were what the State claimed, results of parentage
tests performed on blood samples drawn from Deborah, Joseph,
and Rial. Furthermore, we determine that there was sufficient
evidence for the trial court to conclude that the testing proce-
dures utilized by Roche Biomedical were in conformance with
appropriate laboratory protocols.

(ii) Resolution
Accordingly, we conclude that the trial court did not err in
admitting the paternity test results in the instant case.
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2. CASE No. S-94-1245

(a) Jurisdiction Regarding Support Order
Rial next assigns as error that the district court was without
jurisdiction to enter an order of support or any other financial
obligation while an appeal of the judgment finding Rial to be
the father of Joseph was pending.
In pertinent part, § 43-1412 provides:
Should it be determined in [an action to establish pater-
nity] that the alleged father is actually the father of the
child, a judgment shall be entered declaring such to be the
case. In the event that such a judgment is entered, the court
shall retain jurisdiction of the cause and enter such order
of support, which order of support shall include the
amount, if any, of any court costs and attorney’s fees
which the court in its discretion deems appropriate to be
paid by the father . . ..

"~ Thus, it is clear that the’ district ¢otrt rétains: jurisdiction’ for
orders regarding support notwithstanding the fact that the pater-
nity determination was on appeal. See, e.g., State on behalf of
S.M. v. Oglesby, 244 Neb. 880, 510 N.W.2d 53 (1994). This
assignment of error is without merit.

(b) Determination of Child Support

(i) Retroactive Child Support
Rial asserts that the district court erred in awarding retroac-
tive child support because he was denied the opportunity to pre-
sent evidence regarding his knowledge of any support
obligation prior to the date of service of the petition.

a) Application of Law to Facts

Rial fails to direct us to any part of the record where the dis-
trict court or the district court referee refused to allow Rial to
testify or present evidence in support of this claim. In fact, the
record reveals that Rial testified fully and completely at the
hearing before the referee to determine his support obligation.
We conclude that Rial was given ample opportunity to testify
and present evidence on his own behalf in the matter.

An out-of-wedlock child has the statutory right to be sup-
ported to the same extent and in the same manner as a child
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born in lawful wedlock; the resulting duty of a parent to provide
such support may, under appropriate circumstances, require the
award of retroactive child support. Sylvis v. Walling, 248 Neb.
168, 532 N.W.2d 312 (1995). The requirement of support
begins at the time of the birth of the child, whether the child is
born in lawful wedlock or otherwise. State on behalf of
Matchett v. Dunkle, 244 Neb. 639, 508 N.W.2d 580 (1993).
Rial does not contest the amount of retroactive support
ordered, just the court’s authority to so order. We determine that
the district court did not abuse its discretion in ordering retroac-
tive child support under the circumstances of the instant case.

L . b) Resolution .
Accordingly, this assignment of error is without merit.

(ii) Overtime Pay in Support Calculation
.. Finally, Rial-claims. that the district court abused its discre-
tion by including overtime income previously earned in deter-
mining his current child support obligation.

a) Application of Law to Facts

It is appropriate to consider overtime wages in setting child
support if the overtime is a regular part of the employment and
the employee can actually expect to regularly earn a certain
amount of income for working overtime. Stuczynski v.
Stuczynski, 238 Neb. 368, 471 N.W.2d 122 (1991).

At the time of the hearing before the referee, Rial was 48
years old and unemployed, with an inconsistent employment
history and with limited prospects for employment in the imme-
diate future. At his last job, Rial repaired jewelry. He testified
that he worked 60 to 70 hours a week during the last 7 or 8
months of this employment. However, there is no evidence that
Rial had any sort of expectation of overtime income at the time
of the hearing. Given Rial’s inconsistent employment history
and lack of immediate prospects for future employment, we
conclude that the district court abused its discretion in attribut-
ing overtime income to Rial and including this income in its cal-
culation for the current child support that commenced on
January 1, 1994,
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b) Resolution
For the foregoing reasons, we reverse that portion of the dis-
trict court order requiring Rial to pay child support at the rate of
$236 per month commencing on January 1, 1994, and remand
the cause to the district court for a redetermination of child sup-
port consistent with this opinion, with Rial’s support obligation
as so determined to be retroactive to January 1, 1994.

V. JUDGMENT
Accordingly, the judgment of the district court in case No.
S$-93-1056 is affirmed. In case No. S-94-1245, the judgment of
the district court 1is reversed, and the cause is remanded with
respect to the determination of current child support; in all other
respects, the judgment of the district court is affirmed.
JUDGMENT IN NoO. S-93-1056 AFFIRMED.
JUDGMENT IN NoO. S5-94-1245 AFFIRMED
IN PART, AND IN PART REVERSED AND
REMANDED.

STEVEN G. POLINSKI, APPELLANT, V. OMAHA PUBLIC POWER
DiSTRICT AND NIELSEN CONSTRUCTION COMPANY, APPELLEES.
554 N.W.2d 636

Filed October 25, 1996. . No. $-94-1003.

1. Summary Judgment. Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party is entitled to judgment as a matter
of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all reasonable inferences
deducible from the evidence. '

3. Statutes: Appeal and Error. The interpretation of statutes presents questions of law,
in connection with which an appellate court has the obligation to reach an independ-
ent conclusion irrespective of the decision made by the court below.

4. DPolitical Subdivisions Tort Claims Act: Immunity: Waiver. The Political
Subdivisions Tort Claims Act reflects a limited waiver of governmental immunity
and prescribes the procedure for maintcnance of a suit against a political subdivision.
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5. Political Subdivisions Tort Claims Act: Limitatiens of Actiens. For purposes of

: Neb. Rev. Stat. § 13-919(1) (Reissue 1991), a cause of action accrues, thereby start-
ing the period of limitations, when a potential plaintiff discovers, or in the exercise
of reasonable diligence should discover, the political subdivision’s negligence.

6. Political Subdivisions Tert Claims Act: Notice. The filing or presentment of a
claim under the Political Subdivisions Tort Claims Act is a condition precedent to
commencement of a negligence action against a political subdivision.

7. : ___. Noncompliance with the notice requirements of the Pollucal
Subdivisions Tort Claims Act is an available defense to a political subdivision, pro-
vided it is raised as an affirmative defense. .

8. Workers’ Compensation: Actions: Parties. Neb. Rev. Stat. § 48-118 (Cum. Supp.
1994) does not prevent an injured employee from initiating a negllgence action
against a third party.

9. Political Subdivisions Tort Claims Act: Notice: Limitations of Actions. The
express nolice requirements of the Political Subdivisions Tort Claims Act leave no
room for application of the equitable tolling doctrine.

Appeal from the District Court for Douglas County: MICHAEL
McGiLL, Judge. Affirmed.

Phillip G. Wright, of Quinn & Wright, for appellant.

John M. Ryan and Lawrence E. Welch, Jr., of Fraser, Stryker,
Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for appellee
OPPD.

WHITE, C.J., CAPORALE, FAHRNBRUCH, L ANPHIER, WRIGHT
ConnoLLY, and GERRARD, JJ.

CONNOLLY, J.

Appellant, Steven G. Polinski, brought this negligence action
against the Omaha Public Power District (OPPD) after he was
injured when his jackhammer struck an underground powerline.
The district court held that Polinski failed to file his claim with
OPPD within 1 year, as required by Neb. Rev. Stat. § 13-919(1)
(Reissue 1991), and therefore entered summary judgment in
favor of OPPD. Polinski appeals. We affirm. :

ASSIGNMENTS OF ERROR
Polinski claims that the district court erred in granting
OPPD’s motion for summary judgment because (1) Polinski’s
cause of action against OPPD did not accrue until final disposi-
tion of his claim in the Nebraska Workers’ Compensation Court,
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(2) the proceedings in the Nebraska Workers’ Compensation
Court equitably tolled the statute of limitations, and (3) this
court’s decision in Schoemaker v. Metropolitan Utilities Dist.,
245 Neb. 967, 515 N.W.2d 675 (1994), is distinguishable from
the present case and therefore not dispositive.

BACKGROUND

On April 2, 1990, Polinski, an employee of Nielsen
Construction Company (Nielsen), was injured when the jack-
hammer he was operating came in contact with underground
high-voltage powerlines owned by OPPD. An investigation was
conducted by OPPD shortly after the accident.

Polinski filed a workers’ compensation claim against Nielsen
on July 19, 1990: On January 28, 1991, the Workers’
Compensation Court determined that Polinski was entitled to
disability benefits. A rehearing before the compensation court
was held on May 15, and on September 20, the court affirmed
its January 28 award.

On July 12, 1991, Polinski, with newly retained counsel, sent
a letter to OPPD advising that Polinski and his counsel were “in
the process of gathering the necessary information to submit a
demand” for Polinski’s injuries suffered on April 2, 1990, and
that the letter was to “serve as an attorney’s lien in this matter.”
Polinski sent a second letter to OPPD on December 16 to serve
as a “follow up” to the “initial demand and claim for compen-
sation” sent on July 12. On December 19, OPPD sent a letter to
Polinski stating that no voluntary settlement would be offered.
Upon receipt of this letter, Polinski informed OPPD on January
6 that his claim was being withdrawn and that he would proceed
against OPPD judicially. Pursuant to the Political Subdivisions
Tort Claims Act (Act), Polinski filed suit against OPPD on
March 25, 1992. Nielsen was made a party to the action pur-
suant to Neb. Rev. Stat. § 48-118 (Reissue 1993).

On July 20, 1992, OPPD filed an amended answer and a
motion for summary judgment in the district court, alleging that
Polinski had failed to file a written claim with OPPD within 1
year of his alleged injury, as required by the Act at § 13-919(1).
The district court overruled this motion on March 5, 1993.
Subsequent to that ruling,” we issued our decision in
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Schoemaker v. Metropolitan Utilities Dist., supra. In light of
this decision, OPPD filed a motion to reconsider with the dis-
trict court. Upon reconsideration, the district court sustained
OPPD’s motion for summary judgment, finding that Polinski
did not comply with the notice of claim requirements set forth
in the Act. Polinski appeals.

STANDARD OF REVIEW

Summary judgment is proper only when the pleadings, depo-
sitions, admissions, stipulations, and affidavits in the record
disclose that there is no genuine issue as to any material fact or
as to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a matter of
law. Bruning v. Law Offices of Ronald J. Palagi, 250 Neb. 677,
551 N.W.2d 266 (1996); Boyd v. Chakraborty, 250 Neb. 575,
550 N.W.2d 44 (1996). In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to
the party against whom the judgment is granted and gives such
party the benefit of all reasonable inferences deducible from the
evidence. Id.

The interpretation of statutes presents questions of law, in
connection with which an appellate court has the obligation to
reach an independent conclusion irrespective of the decision
made by the court below. ConAgra, Inc. v. Bartlett Partnership,
248 Neb. 933, 540 N.W.2d 333 (1995).

ANALYSIS
In this appeal, Polinski contends that his cause of action
against OPPD under the Act did not accrue until the final dis-
position of his workers’ compensation claim against Nielsen.
Alternatively, Polinski argues that his pending workers’ com-
pensation claim against Nielsen equitably tolled the statute of
limitations set forth at § 13-919(1).

PoLITICAL SUBDIVISIONS TORT CLAIMS ACT
We begin by noting that OPPD is a political subdivision as
defined by the Act. See, Neb. Rev. Stat. § 13-903(1) (Reissue
1991); Schmidt v. Omaha Pub. Power Dist., 245 Neb. 776, 515
N.w.2d 756 (. 1994) This neghgence action against OPPD was
therefore corréctly initiated pursuant to the Act.
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“The Political Subdivisions Tort Claims Act reflects a limited
waiver of governmental immunity and prescribes the procedure
for maintenance of a suit against a political subdivision.”
Chicago Lumber Co. v. School Dist. No. 71, 2277 Neb. 355, 366,
417 N.W.2d 757, 764 (1988). At issue in this case are the pro-
cedural requirements regarding the filing of a claim with a
political subdivision within statutory timeframes. In examining
these requirements, we note that whether Polinski’s July 12,
1991, letter was sufficient to constitute the filing of a Cldlm in
this case is not in question.

Neb. Rev. Stat. § 13-905 (Reissue 1991) of the Act requires
all plaintiffs bringing a claim against a political subdivision to
submit a written claim to that entity setting forth the time and
place of the occurrence giving rise to the claim, along with any
other pertinent facts known to the claimant. The time limit for
the filing of a tort claim against a political subdivision is set
forth at § 13-919(1), which provides, in pertinent part, that
“[e]very claim against a political subdivision permitted under
the Political Subdivisions Tort Claims Act shall be forever
barred unless within one year after such claim accrued the claim
is made in writing to the governing body.” For purposes of
§ 13-919(1), a cause of action accrues, thereby starting the
period of limitations, when a potential plaintiff discovers, or in
the exercise of reasonable diligence should discover, the politi-
cal subdivision’s negligence. Hutmacher v. City of Mead, 230
Neb. 78, 430 N.W.2d 276 (1988).

The filing or presentment of a claim under the Act is a con-
dition precedent to commencement of a negligence action
against a political subdivision. Miles v. Box Butte County, 241
Neb. 588, 489 N.W.2d 829 (1992); Millman v. County of Butler,
235 Neb. 915, 458 N.W.2d 207 (1990). Noncompliance with the
notice requirements is an available defense to a political subdi-
vision, provided it is raised as an affirmative defense. Id.

OPPD’s amended answer specifically raised as an affirmative
defense Polinski’s failure to provide written notice of his claim
within the timeframes of § 13-919. It was therefore incumbent
upon Polinski to prove that he complied with the notice require-
ments set forth in the Act. See, Miles v. Box Butte County,
supra; Millman v. County of Butler, supra.
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The undisputed facts in this case reveal that the first claim
letter Polinski sent to OPPD was on July 12, 1991, more than
15 months after Polinski was injured. Thus, Polinski obviously
failed to deliver a written claim to OPPD within the 1-year fil-
ing requirement set forth in § 13-919(1). Due to this failure to
comply with the notice requirements, the district court sus-
tained OPPD’s motion for summary judgment.

EFFECT OF WORKERS' COMPENSATION CLAIM

Polinski first argues that the district court erred in granting
summary judgment because his pending workers’ compensation
claim against his employer, Nielsen, prohibited him from pro-
ceeding with his direct tort claim against OPPD. In support of
this contention, Polinski directs our attention to § 48-118,
which provides:

When a third person is liable to the employee or to the
dependents, for the injury or death, the employer shall be
subrogated to the right of the employee or to the depend-
ents against such third person . . . . [Nlothing in the
Nebraska Workers’ Compensation Act shall be construed
to deny the right of an injured employee or of his or her
personal representative to bring suit against such third
person in his or her own name . . . but in such event an
employer having paid or paying compensation to such
employee or his or her dependents shall be made a party
to the suit for the purpose of reimbursement, under the
above provided right of subrogation, of any compensation
paid. _

(Emphasis supplied.)

According_to Polinski, § 48-118 requires him to name his
employer, Nielsen, as a party in any action he brings against
OPPD in order to protect Nielsen’s subrogation rights. Since the
amount of compensation Nielsen was required to pay Polinski
was not ascertained until the compensation court’s award on
January 28, 1991, Polinski contends that his cause of action
under the Act did not accrue until that date, because it was only
then that Nielsen’s subrogation interest. was quantified. Thus,
he argues that the July 12, 1991, claim letter was timely sub-
mitted within the requirements of § 13-919(1).
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This court has held that § 48-118 is “for the benefit of the
employer, so that he might recover from a third party, who neg-
ligently injured his employee, the amount he was required to
pay by the compensation statute.” Danner v. Walters, 154 Neb.
506, 519, 48 N.W.2d 635, 642 (1951). Section 48-118 does not,
however, prevent an injured employee from initiating a negli-
gence action against a third party. In fact, the statute specifically
allows it, with the sole requirement being that an employer
“having paid or paying compensation to such employee” must
be made a party to the suit. See, Niemeyer v. Forburger, 172
Neb. 876, 112 N.W.2d 276 (1961), Oliver v. Nelson, 128 Neb.
160, 258 N.W. 69 (1934). Thus, § 48-118 does not control when
an employee may file suit against a third party; rather, it sets out
how such a claim is.to be brought. As madé explicit by the plain
language employed in § 48-118, an employee can bring a suit
against a third party at any time, provided that his or her
employer be made a party if that employer has paid compensa-
tion benefits to the employee. Consequently, Polinski was not
prohibited from bringing a negligence claim against OPPD
prior to the computation of Nielsen’s subrogation interests.

For purposes of the Act, the statute of limitations starts to run
when a plaintiff discovers or should have discovered the negli-
gent act of the political subdivision. Hutmacher v. City of Mead,
230 Neb. 78, 430 N.W.2d 276 (1988). Because Polinski’s injury
occurred on April 2, 1990, that is the date on which the 1-year
filing requirements set forth in § 13-919(1) started. The fact that
the workers’ compensation award was not issued until January
28, 1991, is of no consequence, for Polinski was free to simul-
taneously bring an action against OPPD while seeking compen-
sation from Nielsen in the Workers’ Compensation Court.

Polinski alternatively argues that his good faith pursuit of the
workers’ compensation claim against Nielsen equitably tolled
the Act’s 1-year filing requirement and that the filing of his
notice of claim on July 12, 1991, in no way prejudiced OPPD
because it was aware of the underlying accident.

Although this court has never directly addressed the equi-
table tolling of a claim brought under the Act, we expressly
rejected the argument in Schoemaker v. Metropolitan Utilities
Dist, 245 Neb. 967, 515 N.W.2d 675 (1994), that lack of prej-
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udice relieves the notice requirements of the Act. In that case,
we examined a tort claim brought under the Act against the
Metropolitan Utilities District. Employees of the district had
knowledge of the accident that injured Schoemaker and the pos-
sibility of a claim, although the district did not officially receive
a written claim within 1 year of the accident, as required by
§ 13-919(1). Schoemaker argued that her failure to file a writ-
ten claim did not cause the district any prejudice because it had
knowledge of the accident and had even conducted an investi-
gation. In rCJectmg this argument, we stated that “Section
13-905 requires notice to a designated individual or entity of a
political subdivision in the form of a written claim. It would
defeat the purpose of § 13-905 if mere knowledge of ‘an act or
omission, by a nondesignated party, was-sufficient to satisfy the
requirements of that section.” /d. at 973, 515 N.W.2d at 679.
Likewise, if we were to hold that Polinski’s failure to file a
claim within the required timeframe did not prejudice OPPD
and therefore toll the statute of limitations, the notice of claim
requirement of the Act would be defeated.

In short, the express notice requirements of the Act leave no
room for application of the equitable tolling doctrine. As noted
in Schoemaker, the failure to file a claim within the 1-year
period of limitations terminates that claim regardless of whether
the political subdivision was actually made aware of the possi-
bility that a claim would eventually be brought. For these rea-
sons, we conclude that the district court was correct in holding
that Polinski’s workers’ compensation claim did not equitably
toll the running of the limitations period set forth at § 13-919(1).

APPLICATION OF SCHOEMAKER

As his third aSSIgnment of error, Polinski argues that the dis-
trict court erred in finding the reasoning in Schoemaker appli-
‘cable to the instant case. In pamcular Polinski states that unlike
the political subdivision in Schoemaker, OPPD expressly
waived the 1-year claim provision in the Act by rejecting his
claim in its December 19, 1991, letter. We disagree and con-
clude that Schoemaker is clearly dispositive of the instant case.
~ Polinski is correct in noting that the political subdivision in
Schoemaker did not expressly reject a claim filed - by
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Schoemaker. In fact, the record in that case indicated that the
district was willing to offer a settlement. Much like Polinski,
however, Schoemaker argued that the district was estopped
from raising the issue of her failure to comply with the notice
requirements of the Act. We resolved this waiver argument by
noting that while the date of Schoemaker’s injury was August
22, 1989, a written claim was not submitted to the district until
October 25, 1990. Since Schoemaker failed to file this claim
within the 1-year time limit of § 13-919(1), we held that
“Schoemaker cannot rely, as an element of estoppel or waiver,
on [the district’s] actions in communicating with Schoemaker’s
attorney after the statute of limitations had expired.” Id. at 974,
515 N.W.2d at 680. In short, we held that once the statute of
limitations had run for the filing of the claim, there was no
“claim” to waive.

Although OPPD did refuse to settle with Polinski on
December 19, 1991, we still find the reasoning of Schoemaker
to be applicable. The undisputed facts show that Polinski was
injured on April 2, 1990, but he did not submit a written claim
to OPPD until July 12, 1991, a full 15 months later. Similar to
the situation in Schoemaker, Polinski’s submission of the claim
was untimely because it occurred beyond the 1-year limitation
set forth in § 13-919(1). For this reason, any subsequent action
taken by OPPD on the claim, including a rejection, cannot act
as a waiver for the notice requirements. Thus, we conclude that
the district court was correct in applying our reasoning in
Schoemaker because OPPD cannot reject a claim that was never
properly commenced within the statute of limitations.

CONCLUSION

. The undisputed facts in this case establish that Polinski failed
to file a claim with OPPD within the 1-year limitation period set
forth at § 13-919(1). In light of our decision in Schoemaker and
our conclusion that Polinski’s workers’ compensation claim had
no effect on his ability to instigate this proceeding within the
appropriate timeframes, the district ¢ourt was correct in grant-
ing summary judgment in favor of OPPD.
: ' AFFIRMED.
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WRIGHT, J.

Louise Morris was convicted by a jury of one count of first
degree sexual assault on a child and two counts of sexual assault
of a child. She appealed to the Nebraska Court of Appeals,
which affirmed the convictions and sentences. Morris petitioned
for further review, which we granted.

SCOPE OF REVIEW
In all proceedings where the Nebraska Evidence Rules apply,
admissibility of evidence is controlled by those rules, not by
judicial discretion, except in those instances in which the rules
make judicial discretion a factor. State v. Newman, 250 Neb.
226, 548 N.W.2d 739 (1996); State v. Carter, 246 Neb. 953, 524
N.W.2d 763 (1994). o

FACTS

In November 1993, Morris was charged with one count of
first degree sexual assault on a child and'one count of sexual
assault of a child for assaults on her daughter, Nicole T., and
one count of sexual assault of a child for assaults on her son,
Jason T. These assaults allegedly occurred from January 1983 to
December 1988, when Nicole was between 4 and 10 years of
age and when Jason was between 1 and 7 years of age.

Morris and Gene T. were married in 1978. The family lived
in a trailer home near Seward and later moved to a house in
Seward, on Eighth Street. Morris left the family in March 1989
and moved to Grand Island, where she remarried. The children
remained in the father’s home, and in January 1990, he was
awarded custody in the final divorce decree. The father remar-
ried in November 1990.

After Jenny B., the stepmother, moved in, the father and step-
mother began to have problems with Jason. He became violent,
had nightmares, and wet the bed. About the same time, Nicole
began losing weight. Both children were taken to Pioneer treat-
ment center for evaluation. In July 1992, Jason was taken to
Lincoln General Hospital, where he stayed for approximately 3
months. It was determined that he required additional treatment,
and he was admitted to Epworth Village, a residential treatment
center for children. '
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In October 1992, the father and stepmother visited Jason at
Epworth Village. It was during this visit that Jason told them he
had been sexually abused by Morris. Jason also told them that
Nicole knew about the abuse. When the father and stepmother
questioned Nicole about the abuse, she ran upstairs and started
beating her head on the floor, saying that she wanted to die.

Jason was 12 at the time he testified at trial. He stated that he
did not tell anyone about the assaults at the time they happened
because Morris told him not to tell. Jason testified that Morris
touched his penis. He testified that he touched Morris’ private
parts because she told him to do so and that this happened both
at the trailer and at the house on Eighth Street. He stated that
Sandra Kroeker, a clinical social worker, was the first person he"
told about the abuse.

Nicole was 15 at the time she testified. She had lived with
Morris in the trailer, and she testified that while they lived there,
Morris would touch her breasts and vagina as often as.twice a-
week. These incidents allegedly happened from about the time
Nicole was 4 until she was 10. This alleged touching continued
after the family moved to the house on Eighth Street, but was
not as frequent. Nicole testified that she had seen her mother
have sexual contact with Jason since he was 1 or 2 years old and
that Morris threatened to hurt her or her father if she told any-
one about the assaults. Nicole did not tell anyone until after
Jason told Kroeker about the assaults.

Kroeker testified that during her first session with Jason on
October 29, 1992, he told her he had been sexually abused by
his mother. Kroeker was told by Jason that his mother would
pick him up from school, bring him home, take his pants off,
and rub his penis. Jason also watched his mother engage in sex-
ual intercourse with different men. On November 5, Jason told
Kroeker that his mother frequently engaged him in sexual con-
tact with her. She would rub his penis and would have him
touch her breasts and vagina. Morris also had Jason dress as a
girl and then masturbate his sister while Morris watched. On
January 15, 1993, Jason completed an anatomical drawing to
help identify the parts of his body that were touched and to
focus in on what had happened. He continued to relate the sex-
ual abuse at each session Kroeker had with him, and his state-
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ments to her regarding the abuse were consistent throughout his
reporting. Kroeker testified that it is common for children to
delay reporting abuse by a family member.

The children’s stepmother testified that Jason told her in
October 1992 that Kroeker was counseling him and that he had
been sexually assaulted by Morris.

Dr. Kathryn Benes, a psychologist who evaluated Jason at
Lincoln General Hospital prior to his counseling with Kroeker,
testified that Jason suffered from depression and posttraumatic
stress disorder. Benes specifically asked Jason if anyone had
touched him in a way that made him feel uncomfortable, and he
said no. Benes testified that it is not unusual for a child.to not
report the abuse to an adult because children who have been
sexually abused by adults often do not trust other adults.

Sherry Lave, the police officer who was assigned to inter-
view Nicole at the time the abuse was reported, testified that
during her interview with Nicole, she was told that Morris had
touched Nicole inappropriately on numerous occasions and that
the abuse began when Nicole was 4 or 5 years old. Lave stated
that Nicole said she had been touched all over on her breasts,
that Morris had inserted her fingers into Nicole’s vaginal area,
and that Morris had instructed Nicole on various occasions to
touch Jason’s penis. Nicole indicated to Lave that some of
Morris’ male acquaintances had sexually assaulted Nicole and
that Morris was present when this occurred.

At trial, during cross-examination of the children, it was sug-
gested by the defense that the children had fabricated the alle-
gations and that the children had been subjected to improper
influence by the father, the stepmother, Kroeker, and Lave.
Morris argues that the alleged improper influence first occurred
on October 29, 1992, when Jason first met with Kroeker. The
children’s statements to these witnesses were all made after
Jason was interviewed by Kroeker on October 29 and were con-
sistent with the initial reporting of abuse.

Four witnesses testified at trial over Morris’ continuing
hearsay objection to what Nicole and Jason had told them. The
witnesses were Eunice Williams, the director of therapeutic ser-
vices and a psychotherapist at Epworth Village; Gordon Hall,
the director of life skills training at Epworth Village, who pro-
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vided weekly individual therapy for Jason during his 6-month
stay at Epworth Village; Christy Weber, a registered nurse
employed at Epworth Village as the director of health care ser-
vices and admissions coordinator; and Karl Hoehler, a deputy
sheriff of Seward County who was involved in the investigation
of Jason’s allegations.

Williams, Hall, Weber, and Hoehler each testified that during
the course of his or her respective professional duties, Jason
told him or her that he had been sexually abused by Morris.
Williams testified that both Nicole and Jason told her that they
had been sexually abused by Morris. Hall testified that Jason
had told him that Jason had been sexually abused by Morris.
Weber testified that after Jason had reported the sexual abuse to
Kroeker, he told Weber about the sexual abuse. Hoehler testi-
fied that Jason made detailed statements to him about the sex-
ual abuse during his investigation.

Morris was convicted on all three counts. The Court of
Appeals affirmed the convictions and sentences. The court
stated that if Tome v. United States, 513 U.S. 150, 115 S. Ct.
696, 130 L. Ed. 2d 574 (1995), controlled this case, the testi-
mony of Williams, Hall, Weber, and Hoehler regarding the chil-
dren’s statements to them would be inadmissible as hearsay.
The Court of Appeals concluded that it was bound by the
Nebraska Supreme Court’s interpretation of Neb. Evid. R.
801(4)(a)(ii), and having found that the statements made to and
repeated by Williams, Hall, Weber, and Hoehler were prior con-
sistent statements under State v. Tlamka, 244 Neb. 670, 508
N.W.2d 846 (1993), the Court of Appeals held that they were
admissible under rule 801(4)(a)(ii). The court stated:

[I]n addition to the four witnesses to whose testimony
Morris objected, the children, the father, the stepmother,
Kroeker, and another police officer testified to the same or
similar instances when the children had made prior state-
ments that were consistent with their in-court testimony.
We recognize that the procedure was followed by Morris’
counsel in an attempt to create error under the Tlamka
holding, the only course open to him at the time. However,
this tactic had the effect of letting into evidence many
prior consistent statements that would have been excluded
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under Tome, and thus the testimony of the four witnesses

to which Morris did object was cumulative and could not

have prejudiced Morris.
State v. Morris, 4 Neb. App. 250, 262-63, 541 N.W.2d 423, 430-
31 (1995). The Court of Appeals held that if a victim’s state-
ment is challenged at trial as being the product of improper
influence or fabrication, then any consistent statement by the
victim made prior to the trial testimony is admissible. As noted
by the Court of Appeals, this interpretation of rule 801(4)(a)(ii)
is contrary to the U.S. Supreme Court’s interpretation of Fed. R.
Evid. 801(d)(1)(B), as set forth in the Court’s opinion in Tome.

ASSIGNMENTS OF ERROR
Morris claims the Court of Appeals erred in holding that the
prior consistent statements were admissible and in finding that
the prior consistent statements, even if inadmissible, were
cumulative to other evidence and were therefore not prejudicial.

ANALYSIS

We first consider whether the U.S. Supreme Court’s interpre-
tation in Tome of Fed. R. Evid. 801(d)(1)(B), which rule is set
forth as Neb. Evid. R. 801(4)(a)(ii), should be adopted by this
court. Our opinions in State v. Tlamka, supra; State v. Huebner,
245 Neb. 341, 513 N.W.2d 284 (1994); State v. Gregory, 220
Neb. 778, 371 N.W.2d 754 (1985); State v. Johnson, 220 Neb.
392, 370 N.W.2d 136 (1985); State v. Packett, 206 Neb. 548,
294 N.W.2d 605 (1980); and State v. Pelton, 197 Neb. 412, 249
N.W.2d 484 (1977), do not give a clear interpretation of the rule
and may, in some cases, conflict with the U.S. Supreme Court’s
interpretation of the rule in Tome.

Rule 801(4)(a)(ii) provides:

A statement is not hearsay if:

(a) The declarant testifies at the trial or hearing and is
subject to cross-examination concerning the statement,
and the statement is . . . (ii) consistent with his testimony
and is offered to rebut an express or implied charge against
him of recent fabrication or improper influence or
motive[.]
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In Tome, the child victim testified that her father had sexually
assaulted her. The father asserted as a defense that the child had
been subjected to undue influence, which caused the child to
make incriminating statements. The prosecution then called six
witnesses who testified as to statements the child made after the
time when the father alleged that the child had been subjected
to the undue influence. The trial court permitted the testimony,
finding that the evidence was admissible pursuant to Fed. R.
Evid. 801(d)(1)(B). The U.S. Court of Appeals for the 10th
Circuit affirmed, holding that the statements were admissible
even though they were made after the alleged motive to fabri-
cate arose.

The U.S. Supreme Court reversed, holding that the rule per-
mitted the introduction of a declarant’s consistent out-of-court
statements to rebut a charge of recent fabrication or improper
influence or motive only when those statements were made
before the charge of recent fabrication or improper influence or
motive. Quoting McCormick and Wigmore, the Court noted:
“‘[T]he applicable principle is that the prior consistent state-
ment has no relevancy to refute the charge unless the consistent
statement was made before the source of the bias, interest,
influence or incapacity originated.” E. Cleary, McCormick on
Evidence § 49, p. 105 (2d ed. 1972) . . . ” Tome v. United States,
513 U.S. 150, 156, 115 S. Ct. 696, 130 L. Ed. 2d 574 (1995).
The Court stated that if Congress had intended to permit an out-
of-court consistent statement regardless of when it was made,
Congress could have adopted a rule providing that “‘a witness’
prior consistent statements are admissible whenever relevant to
assess the witness’s [sic] truthfulness or accuracy,’” Tome, 513
U.S. at 159, but that Congress had not enacted such a rule and
that the narrow rule enacted by Congress could not be so
applied.

The prevailing common-law rule dealing with prior consis-
tent statements that existed before the adoption of the federal
rules of evidence provided that a consistent statement intro-
duced to rebut a charge of recent fabrication or improper influ-
ence or motive was admissible if the statement was made before
the alleged fabrication, influence, or motive came into being,
but was inadmissible if made afterward. The Court reasoned
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that the adoption of Fed. R. Evid. 801(d)(1)(B) did not change
this interpretation. “A consistent statement that predates the
motive is a square rebuttal of the charge that the testimony was
contrived as a consequence of that motive. By contrast, prior
consistent statements carry little rebuttal force when most other
types of impeachment are involved.” Tome, 513 U.S. at 158. The
Court stated that
[1]f consistent statements are admissible without reference
to the time frame we find imbedded in . . . Rule
[801(d)(1)(B)], there appears no sound reason not to admit
consistent statements to rebut other forms of impeachment
as well. Whatever objections can be leveled against limit-
ing the Rule to this designated form of impeachment and
confining the rebuttal to those statements made before the
fabrication or improper influence or motive arose, it is
clear to us that the drafters of Rule 801(d)(1)(B) were
relying upon the common-law temporal requirement.
Tome, 513 U.S. at 159. Recognizing that in certain cases it may
be difficult to determine when the alleged fabrication, influ-
ence, or motive occurred, the Court pointed out that a majority
of the common-law courts had been performing this task for
over a century. “[T]he thing to be rebutted must be identified, so
the date of its origin cannot be that much more difficult to ascer-
tain.” Tome, 513 U.S. at 166.

A brief discussion of our prior decisions involving rule
801(4)(a)(ii) is necessary for our present consideration of the
rule. One critical distinction between some of the prior
Nebraska cases addressing rule 801(4)(a)(ii) and the case at bar
is the time when the improper influence took place. In State v.
Tlamka, 244 Neb. 670, 508 N.W.2d 846 (1993), and State v.
Huebner, 245 Neb. 341, 513 N.W.2d 284 (1994), the defendants
failed to specify when the witnesses were improperly influ-
enced. In these cases, the defendants made general allegations
that the victims’ testimony had been improperly influenced or
recently fabricated, but did not direct the court to the specific
time of the improper influence. In the case at bar, the challenged
statements were made after the initial interview by Kroeker in
October 1992.

In Tlamka, the defendant was convicted of first degree sexual
assault on a child. He appealed, and the Court of Appeals



STATE v. MORRIS 31
Cite as 251 Neb. 23

affirmed the conviction. We granted further review, but limited
our review to the admissibility of the victim’s statement made
to an investigating officer 3 days after the assault. At trial, over
Tlamka’s hearsay objections, the investigating officer stated
that he asked the victim what happened and had her use dolls to
show him what occurred. The officer testified that the victim
told him that vaginal penetration occurred and that Tlamka had
placed his penis in her mouth. This statement to the officer was
consistent with what the child had earlier told the parents. At
trial, the victim testified on direct examination that Tlamka had
sexual contact with her. On cross-examination, Tlamka’s coun-
sel questioned the victim concerning statements she had made
in a pretrial deposition, the implication being that someone had
coached the victim in articulating the assault. Defense counsel
implied with this questioning that the victim’s testimony was
the product of improper influence. We found that the victim’s
statement at trial was consistent with what she told the officer,
and therefore, the statement to the officer could properly have
been admitted under rule 801(4)(a)(ii). Our opinion in Tlamka
did not establish when the improper influence was to have
occurred. Tlamka’s counsel focused on the victim’s statements
made in a pretrial deposition taken after the statement made to
the officer. We did not address whether the alleged improper
influence occurred prior to the statement to the officer.

In Huebner, we held that the trial court did not abuse its dis-
cretion in admitting the testimony of a social worker and a
counselor regarding details of the sexual assault as prior con-
sistent statements. The incident which led to Huebner’s convic-
tion occurred in December 1989. It was not reported until July
1990, and the complaint was not filed until November 1991. At
trial, a social worker and a counselor testified about the details
of the assault, and another social worker testified as an expert
regarding reasons why child victims delay reporting sexual
assaults. Huebner asserted that the State intended to gain a tac-
tical advantage by providing the victim with counseling in order
to use her as a credible witness at trial. Huebner produced no
evidence showing that the State had attempted to manipulate the
counseling sessions in order to improperly mold the victim’s
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testimony and, more importantly, did not allege when the
improper influence took place.

Huebner claimed that the trial court had erred in admitting
the testimony of the social worker and the counselor as to the
details of the assault. The victim testified prior to such testi-
mony, and during her cross-examination, it was suggested that
she had fabricated the story because she did not like the rela-
tionship between Huebner and her mother.

In State v. Gregory, 220 Neb. 778, 371 N.W.2d 754 (1985),
Gregory contended that the trial court erred in receiving the
rebuttal testimony of Sgt. Walter Cooper, because it was
improper rebuttal and hearsay. Cooper testified that he inter-
viewed the shooting victim’s son, Scott Drickey, and Scott’s
friend, Charlie Murrin, on the day of the shooting, and at that
time, the boys said they had gone to Gregory’s house to get
some additional newspapers for their route and waited outside
the door. They told Cooper that the victim was shot while he
was standing outside the house and fell into the house after he
was shot. Gregory had previously testified that the two boys
waited inside his house to receive the newspapers and that at the
time he was shot, the victim was inside the house charging at
Gregory. Gregory expressly charged that the boys had recently
fabricated their trial testimony. The date of any improper influ-
ence or motive was not set forth in our opinion. We found that
under the circumstances, it was clear that the statements about
which the police sergeant testified were not hearsay, citing State
v. Johnson, 220 Neb. 392, 370 N.W.2d 136 (1985).

In State v. Packett, 206 Neb. 548, 294 N.W.2d 605 (1980),
there was no contention that the witnesses’ testimony was the
result of recent fabrication or improper influence, and therefore,
rule 801(4)(a)(ii) was not a factor in the court’s ruling denying
the admission of the tape-recorded statement.

In State v. Pelton, 197 Neb. 412, 249 N.W.2d 484 (1977),
before Pelton took the stand, he sought to have introduced on
cross-examination of one of the police officers the statement
which Pelton had given to the officer the morning following his
arrest. Pelton had not yet testified at the time the offer was
made, and no express or implied charge of recent fabrication
had been made by the State in any evidence offered by the State.
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In State v. Austin, 1 Neb. App. 716, 510 N.W.2d 375 (1993),
Austin argued that it was prejudicial error for the trial court to
have excluded a prior consistent statement by a witness that
Austin was plainly wearing a gun in the courtroom. On cross-
examination, the State implied that the witness’ trial testimony
had been recently fabricated. The Court of Appeals concluded
that the prior consistent statement need predate only the trial
testimony with which it is consistent. The trial court had deter-
mined that although all the statutory requirements for admission
of the prior consistent statement were met, the proffered state-
ment was inadmissible because it was a “* ‘statement subsequent
to any implied plan or contrivance.’” See Austin, 1 Neb. App. at
723, 510 N.W.2d at 379. The trial court had relied upon our
decision in Johnson, in which we stated:

If an attack on a witness’ credibility through use of an
inconsistent statement is accompanied by, or interpretable
as, a charge of a plan or contrivance to give false testi-
mony, proof of a prior consistent statement before the plan
or contrivance was formed tends “strongly to disprove that
the testimony was the result of contrivance. . . .”

220 Neb. at 400-01, 370 N.W.2d at 142. In Austin, the Court of
Appeals did not interpret Johnson as requiring the prior consis-
tent statement to predate the impeaching statement, but that
such statement need predate only the trial testimony with which
it is consistent.

Morris argues that the Court of Appeals erred in not follow-
ing the U.S. Supreme Court’s decision in Tome v. United States,
513 U.S. 150, 115 S. Ct. 696, 130 L. Ed. 2d 574 (1995). As
pointed out above, Fed. R. Evid. 801(d)(1)(B) is set forth as
Neb. Evid. R. 801(4)(a)(ii). In all proceedings where the
Nebraska Evidence Rules apply, admissibility of evidence is
controlled by those rules, not by judicial discretion, except in
those instances in which the rules make judicial discretion a
factor. State v. Newman, 250 Neb. 226, 548 N.W.2d 739 (1996);
State v. Carter, 246 Neb. 953, 524 N.W.2d 763 (1994).

In order to minimize the amount of judicial discretion and
therefore control the admissibility of evidence by rule as much
as possible, we interpret rule 801(4)(a)(ii) to permit the intro-
duction of a declarant’s consistent out-of-court statements to
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rebut a charge of recent fabrication or improper influence or
motive only when those statements were made before the
charged recent fabrication or improper influence or motive. See
Tome v. U.S., supra. To the extent that our decisions in Tlamka,
Huebner, Gregory, Johnson, Packett, and Pelton may be incon-
sistent with this interpretation of rule 801(4)(a)(ii), they are not
authority for an interpretation of the rule that is inconsistent
with this opinion. Therefore, under our interpretation of rule
801(4)(a)(ii), the testimony of Williams, Hall, Weber, and
Hoehler regarding what Jason told them was erroneously
admitted.

We next address whether the testimony of Williams, Hall,
Weber, and Hoehler was cumulative and therefore harmless
error. In a jury trial of a criminal case, an erroneous evidential
ruling results in prejudice to a defendant unless the State
demonstrates that the error was harmless beyond a reasonable
doubt. State v. Hernandez, 242 Neb. 78, 493 N.W.2d 181
(1992). Harmless error exists in a jury trial of a criminal case
when there is some incorrect conduct by the trial court which,
on review of the entire record, did not materially influence the
jury in a verdict adverse to the substantial right of the defend-
ant. State v. Coleman, 239 Neb. 800, 478 N.W.2d 349 (1992).
Erroneous admission of evidence is harmless error and does not
require reversal if the evidence erroneously admitted is cumula-
tive and other relevant evidence properly admitted, or admitted
without objection, supports the finding of the trier of fact. State
v. Hernandez, supra; State v. Coleman, supra. Cumulative evi-
dence means evidence tending to prove the same point to which
other evidence has been offered. /d. If other evidence in the
record clearly establishes the facts supported by inadmissible
evidence, the court neither abused its discretion nor prejudiced
the defendant by receiving inadmissible evidence. See State v.
Lenz, 227 Neb. 692, 419 N.W.2d 670 (1988).

Williams testified that after Jason told Kroeker the details of
the abuse, Jason told Williams that Jason’s biological mother
had abused him, but Jason did not give Williams specific
details. Over Morris’ hearsay objection, Hall was asked whether
Jason told him that Jason had been sexually abused by his
mother. Hall replied yes. Hall further testified that Jason had
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told him that Jason had been abused by his biological mother
and that he was angry because of the abuse. Weber testified that
after Jason was placed at Epworth Village, she had verbal con-
tact with him in preparing him for consultation services for
medical problems relating to abuse. When asked whether Jason
had made a statement to her regarding whether he had been sex-
ually abused, she responded yes. Over Morris’ hearsay objec-
tion, Weber testified that Jason said that his mother had sexually
abused him, that she had touched his penis, and that she had
made him touch his sister. Over Morris’ hearsay objection,
Hoehler testified that Jason told him that when Jason was in
kindergarten, he had “relations” with Morris which occurred
about twice a week. She would take him into the bedroom, take
his clothes off, and rub his penis. She would take her clothes off
and make Jason touch her breasts and vagina.

Although similar testimony from the victims, the father, the
stepmother, Kroeker, and Lave was admitted without objection,
we conclude that the testimony of Williams, Hall, Weber, and
Hoehler was prejudicial and could have materially influenced
the jury.

We cannot say beyond a reasonable doubt that the erro-
neously admitted evidence did not prejudice Morris or that the
State has demonstrated beyond a reasonable doubt that the erro-
neous admission of evidence in this case was harmless. We
therefore reverse the judgment of conviction and remand the
cause for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.

WHITE, C.J., dissenting.

The majority in its opinion expressly adopts the bright-line
rule of Tome v. United States, 513 U.S. 150, 115 S. Ct. 696, 130
L. Ed. 2d 574 (1995), and interprets Neb. Evid. R. 801(4)(a)(ii)
to allow the introduction of a declarant’s consistent out-of-court
statements to rebut charges of improper influence or recent fab-
rication only when those consistent statements were made prior
to the alleged act of improper influence or recent fabrication. I
disagree.

According to the Nebraska Evidence Rules, a prior consistent
statement is not hearsay if (1) the declarant testifies at trial, (2)
the declarant is subject to cross-examination concerning the
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statement, and (3) the statement is consistent with the
declarant’s testimony and is offered to rebut a charge of recent
fabrication or improper influence. See Neb. Evid. R.
801(4)(a)(ii). The plain language of the statute requires only
these elements in order to admit a prior consistent statement and
does not limit the admission of the statement based on the tim-
ing of the utterance.

The majority applies the U.S. Supreme Court’s holding in
Tome to exclude all prior consistent statements made after the
charge of recent fabrication because Nebraska’s rule
801(4)(a)(ii) is patterned after Fed. R. Evid. 801(d)(1)(B). I dis-
agree with this extension of the plain language of the Nebraska
rule.

In matters involving the interpretation of state law, we are
bound to consider only our own decisions and are not required
to apply U.S. Supreme Court decisions. Patteson v. Johnson,
219 Neb. 852, 367 N.W.2d 123 (1985). When interpreting a
state statute, the U.S. Supreme Court is also bound to consider
the interpretation of the statute by the state’s highest court.
Wisconsin v. Mitchell, S08 U.S. 476, 113 S. Ct. 2194, 124 L. Ed.
2d 436 (1993).

In the interpretation of the Nebraska rule of evidence at issue
in this instance, our cases have consistently held that rule
801(4)(a)(ii) allows for the admission of prior consistent state-
ments when an opponent implies that a declarant’s testimony is
false. See, State v. Huebner, 245 Neb. 341, 513 N.w.2d 284
(1994); State v. Tlamka, 244 Neb. 670, 508 N.W.2d 846 (1993);
State v. Smith, 241 Neb. 311, 488 N.W.2d 33 (1992). Prior con-
sistent statements are not rendered inadmissible simply because
they were made after the charge of recent fabrication or
improper influence.

In the instant case, the adoption of the bright-line rule set
forth in Tome results in the exclusion of all prior consistent
statements made by Jason and Nicole to Williams, Hall, Weber,
and Hoehler. The majority in its decision excludes these prior
statements despite the fact that all of the statements were essen-
tially consistent with the children’s in-court testimony and
despite the fact that the charge of recent fabrication was not
made until the cross-examination of Jason. See State v.
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Roenfeldt, 241 Neb. 30, 486 N.W.2d 197 (1992) (holding that
prior statements are consistent when additional details are not
contradictory or collateral to victim’s testimony).

The majority’s decision in this case is violative of the plain
meaning of Neb. Evid. R. 801(4)(a)(ii), our own precedent, and
common sense. As the dissenting Justices stated in Tome,
“[T]he effect of admission on the trial will be minimal because
the prior consistent statements will (by their nature) do no more
than repeat in-court testimony.” 513 U.S. at 176.

To add the timing requirement set forth in the majority’s
opinion to Neb. Evid. R. 801(4)(a)(ii) allows a defendant to
eliminate prior consistent statements by the imaginative use of
the charge of recent fabrication. In this case, Morris alleged for
the first time at trial that Jason’s statements to the social worker
on October 29, 1992—the first disclosure by Jason of the
abuse—were the product of improper influence. Thus, Morris
succeeded in relating the allegation back to the first disclosure
of the abuse and in so doing prevented the jury from hearing the
prior consistent statements made by Jason to others when the
social worker was not present to allegedly influence his state-
ments.

For the foregoing reasons, I would hold that, when the charge
of recent fabrication or improper influence is made at trial, all
consistent statements made prior to trial are admissible. I
would, therefore, affirm the trial court’s admission of the prior
consistent statements made to Williams, Hall, Weber, and
Hoehler.

FAHRNBRUCH and LANPHIER, JJ., join in this dissent

GuUyY C. HALE, APPELLANT AND CROSS-APPELLEE, V. STANDARD
MEAT COMPANY AND ALLIED MUTUAL INSURANCE COMPANY,
APPELLEES AND CROSS-APPELLANTS, AND HOME INSURANCE
COMPANY ET AL., APPELLEES.

554 N.W.2d 422

Filed October 25, 1996. No. S-95-1231.

1. Workers’ Compensation: Appeal and Error. The findings of fact made by a work-
" ers’ compensation judge on original hearing have the effect of a verdict and are not
to be disturbed on appeal unless clearly wrong.
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___:__ . Under the provisions of Workers’ Comp. Ct. R. of Prac. 11 (rev. 1995),
all parties are entitled to reasoned decisions which contain findings of fact and con-
clusions of law based upon the whole record which clearly and concisely state and
explain the rationale for the decision so that all interested parties can determine why
and how a particular result was reached; the rule further requires a specification of
the evidence upon which the judge relies and that the decision provide the basis for
a meaningful appellate review.

Appeal from the Nebraska Workers’ Compensation Court.
Judgment vacated, and cause remanded with directions.

Mark J. Peterson, of Erickson & Sederstrom, P.C., for appellant.

James J. DeMars, of DeMars, Gordon, Olson, Recknor &
Shively, for appellees Standard Meat Co. and Allied Mutual
Insurance Co.

Paul F. Prentiss, of Timmermier, Gross & Burns, for appellee
Home Insurance Co.

Richard R. Endacott, of Knudsen, Berkheimer, Richardson &
Endacott, for appellee Aetna Casualty and Surety Co.

Betty L. Egan, of Walentine, O’ Toole, McQuillan & Gordon,
for appellee Employers Fire Insurance Co.

Julie A. Moran and, on brief, Robert V. Roach, of Hansen,
Engles & Locher, P.C., for appellee Royal Insurance Co.

WHITE, C.J., CAPORALE, FAHRNBRUCH, L.LANPHIER, WRIGHT,
CONNOLLY, and GERRARD, JJ.

CAPORALE, J.

In this workers’ compensation case, the plaintiff-appellant,
Guy C. Hale, urges that he is entitled to benefits because of an
infection resulting from an occupational disease contracted in
accidents arising out of and in the course of his employment
with the defendant-appellee Standard Meat Company. The dis-
missal of his petition on original hearing was affirmed by a
review panel of the Nebraska Workers’ Compensation Court,
whereupon Hale appealed to the Nebraska Court of Appeals. He
there asserted, in summary, that the compensation court erred in
failing to (1) make adequate findings of fact and conclusions of




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































