Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
10/08/2026 01:27 AM CDT

REPORTS OF CASES

DECIDED BETWEEN
MAY 10, 1996 and OCTOBER 24, 1996

IN THE

Supreme Court of Nebraska

VOLUME CCL

PEGGY POLACEK

OFFICIAL REPORTER

PUBLISHED BY
THE STATE OF NEBRASKA
LINCOLN
1997



Copyright A. D. 1997
By PeEGGY POLACEK, REPORTER OF THE SUPREME COURT

For the benefit of the State of Nebraska



SUPREME COURT
DURING THE PERIOD OF THESE REPORTS

C. TuoMas WHITE, Chief Justice

D. Nick CAPORALE, Associate Justice
DaLE E. FAHRNBRUCH, Associate Justice
Davip J. LANPHIER, Associate Justice
JouN F. WRIGHT, Associate Justice
WwiLLiaM M. CoNNOLLY, Associate Justice
JouN M. GERRARD, Associate Justice

COURT OF APPEALS
DURING THE PERIOD OF THESE REPORTS

LINDSEY MILLER-LERMAN, Chief Judge
EpwarD E. HANNON, Associate Judge
Joun F. IrwiN, Associate Judge
RicHARD D. SIEVERS, Associate Judge
WEsLEY C. MUEs, Associate Judge
EvererT O. INBODY, Associate Judge

PEGGY POLACEK. . . . . . . . . .. ... ... .. Reporter
LANET ASMUSSEN . & v v v v e v e et e e e ettt e e e Clerk
JosepH C. STEELE . . ... ..... State Court Administrator



NOp e SUIMO [9BYI

ooyepn, ottt $S9[D "D uely JIOL puUe ‘pIBMIS ‘SIDpUnNES
EC L (/0 S peyaiym D uyof qiod ‘ameld ‘aoueN Yo .
snqunjoy e WS Y 10 ‘UONIWEE] ‘XGIOD ‘1opng ‘AUOOY et Wy
gew) T Jopwy "M [PEYIIN
eqewy URIOW g PleIan
NCNEO .......... moxm‘._ .O bﬂ:
Lo R ueunpadg - pregory
eyewng Tttt DA [BYII
Nﬂ.ﬁﬁhﬁv .......... “_Er—s .m :QDWOH
eewg If ‘uediuey “q uyof
eqewy e o[y Yomed [
L1717 Y uos[Ie)) 7 I0POYL
171:11170 T uedu10) [ ooUAMET
eyewlg ottt sIAe(] VY :uﬂ&ﬂ—w
eyewrg Ut pregng ‘A Waqoy
L2001 Aydinpy "W sourer
s D ho—u_ozmm -y sowref mﬂ—MﬂOQ ........... Yunoy
moom] - S19m0]J UEY
woowry e It “NUIDW ' Ined
uooury e JIOUMA °f el
woowr] e WOIANAYD AJjor
uooury et UUIOO [ prewiog
uooury ottt nooepug "7 pleuod
woowr] - - onig d WM JoseOUR] e Py
LA eyseigeN e JoluIysy T [epuey . ' .
vondey ™ - - - - 0 - uosdwoy], v ad10en
:O::&& ........ :Nwﬂum .m Hv—ﬂ:& h&ﬂm ﬂuﬁ—ﬂ .080 uwws .......... vﬂosm
oWmesy . T 1Y welip Tokeq, pue ‘aur[es
woIgey Tt £peoD *T 90 ‘UOSPIEYOLY ‘I3umeq ‘BURWON
E=D=< .......... g—m ;z—n ﬁBQNm uﬂOWEOH -—.—OW—O&HU—- .UMNO aeog—mnm ............ E_nm

3Tt} s ut sadpng JOLISI(] Ul SaNUN0) 1oUISI(T JO Joquuni

SOAN( LONLSIA ANV SLOMILSIA TVIOIANf

()]



ouelly

* UBULIOA[IS UeLig

frequiyy ottt ddeuy -q wyor Xnotg pue ‘Ueploys ‘Jynig snoog
Suog ottt addi ‘0 waqoy ‘IO ‘[[equIy ‘Uopien ‘[ana(
uapeyy 0 ottt uosdwy (] [ned ‘some(] ‘ouuakay) ‘onng xog ‘Touueg 0 ottt NTomL,
SEWIoY ], pue ‘MOJIiM Py
‘SUD{Iag ‘UosIaYJON ‘uedo] ‘ujooury
mEldysoN " 11 spuepsoy g pleuoq ‘Unay ‘IoY00H ‘¥ooyonH ‘sokey
meJydoN @ ottt Aydiny d uygor ‘el ‘radson ‘sewing ‘1onucig
NOODOWN 0 ottt [oysianeq ‘[ uyog ..ﬁﬂgh— ‘uosme(] ‘oseyD INyMy 0 c Tttt quaAsg
sfupsey = vttt yuom3ui( uoydays  131sqap pue ‘sdjayd ‘sjjoqonN ‘Aoureayy
projypay @ OZMN.—Qm pieuiog ‘Ue[del ‘WP{URL] Sa—U ‘swepy 0 ottt quaL
pue[s| puelny ot Py ) esalL
pue[s| puerny ottt ottt uo)sSuIAI] sowref
hDESVm ......... O—MOCDU~ .Q EO—- ——ﬂ: ﬂu—.—ﬂ O—N&uﬂm ........... H—ﬂﬂmz
19199y \\ pue ‘Kafrep
: ‘ueunIdys }ooy ‘dnoT ‘eyed eAay
flomalng "0 Suiproqo " preucy ‘premoH NOH “s[3uD ‘ploysen
quomsuly 0 ottt ettt [95SBD) WM J:5n) .Evﬂnv ‘umarg hgom ‘ourelg 0ttt enw_mm
oukeyy, e zsuyg g uaqoy sukep\ pue ‘uojuelS ‘aaIald
JjoloN = Tttt uopIen) J pIeyory ‘uosipey ‘xouy ‘Surun) ‘edojouy 00 v vttt YIU9AIS
ADeoyeg ™ "0 puowIpsy 2ouUnep :
neg o oo BN “q piated © UO)3UIysep pue ‘UCKSINGL
wowlary 00 vttt uewynyg ' e .ovaQ “uoXI(] ‘eloNe(] Uepa) ‘ung 00ttt QXIS

SaDANl LORILSIA ANV SLORILSIA TVIDIANS

™



A1) [RIU)D

......... —U—Q_n.hdﬂm .M bﬁ.o

snqunjoy @ o N&Eg_w ‘[ yuelg
snquinjoy @ ottt asnoy g pleron YI0X pue ‘plemds ‘siapunes ‘yjod
oogepy, Tttt apuqpo D A1ey ‘aneld ‘ooueN “YOLLON ‘uoiwel
&.—o> ......... w=ﬂ>m .: mm.f:.—o nvwﬂvoa .Kﬂ.«—oo ..—0:=m 'Ocoom ............ F—.-::n_
19111170 R Talleqg QUMMET]
T L R sunpy ¥ eupg
L L2 T PIOJYSY NN ‘M
Ry souof *N PIEYORY
21101 (o Y apen)ON D sewoy]
QF—NEO ........... .uny.—vr_ .> Ch‘.—
N:NEO ....... ggm 2 :2—&3%
L7171 To W eyseyoard ‘H ouer
eewng Tt YOSEIpUCA "D UIqoY
eRWG e WRIDIW f Uyop
e T ._&OOU ‘A _[onuwieg ma_msoﬂ ........... yunog
:—8—.——1— ......... bﬂ:@: > EOH
:—8—.:7— ......... ho—mv.—ﬂ> —- Umh—ds
—:8:—\— .......... 0—%0”— \— bﬁ:
uoouwry et 1oUpUIT g XoB[
58—.:1— ........... hEO&& O—NO
yjoour{ v 19150 "] SoWE[ 1oROURT] ottt pay L
\ie} s_mewoz ........ eIg)seZ g Wel[ipM
uopdeg vt 131S9p, D) WOqOY
=Om=—m£ .......... :w:«.— .hm ES %&Nw —VCN uvgo uwwﬂo .......... v:osm
=a1891:= 7+ (R WUIL], 9onug USANS 1hey ], pue
EEt 117, APIVIN Yoned °f ‘aul[eg ‘uospieyory ‘saumed
h.:o I, uewyose " SIIND .ﬂ—.—goz ‘UOSUYO[ ‘UOSIa)Jof .owao ............ 1y
[} oSy ut se3png J0LNSI Ul $anuno) PUISIJ JO IoquInN

$HOdNI ALNNOD ANV SIONALSIA TVIDIANS

(vi)



EQuy 2 DD
%OEEW ....... Memloq "H Sewoyl,
w:_homv ........ Jalswe) Uualo ‘D
Suueg e Uy T souref XNOIS pue ‘uepuays ‘Jnig snoos
valpeyy 0 ottt UosUBRH ] sowef |[LUOW ‘[Jequily ‘eln ‘Uspren ‘[onaQ
ojiAysSRy ottt e Ziueld soIeyD) ‘some(] .OE—PAOSU ‘onng xog Jauupg @0 v vt quIamML
uvwifoyuag Tt Joyye] oy q Sewoy, pue ‘MO[[iM, Py
b e S He) phopd ‘SUBpIad ‘UOSISYJI ‘uedo]
aMmeld yyoN Tttt uorofq g way ‘UjoSUrT ‘quaY INOOH ‘YIOUMH
eefedg = o BABDI)) Y aunsuy ‘sofey ‘rodson ‘sewinyg ‘Ianuolj
:O.-w—.—mxnw\.— ........ =N—=.w=«v— .O go—\m -%vga .F—Qm;.ua .Qwﬂﬁ—o .k=§< .......... 5=0>0—m
BADUID vt tottottotd If ‘uek1g jorue(y 1915qap pue
sdunsey @~ v N0 Wqoy Yoer ‘sdjayqd ‘syroyonpN ‘Aouresy ‘uepiey
mm.cumm: ........ h—._o>w: D buum ‘uIpjuRL] “aIOW|L] .hSU ‘surepy 0 vt QgL
hocuﬂovm ........ S19AB9g "(] UABID
fowreayy vttt uasuadiof Y pieIan
pugls] puerny ot ettt 1f ‘urnepy ‘W digd
pugjspuely =~ ysng "V plaeq leypueopeyng - """ " """ QUIN
I2[33Y M pue ‘Aaffes
flommng winqusey, "o A1en ‘ueuLIays ‘YooY ‘dnoT ‘eyed Aoy
fMONO "7t Yooqparg T ue[y ‘premoH )oY ‘4o[oa1n ‘ployren
H—.:OBW—:< ....... —-—g—.—n.—nww .hm am=w:< ..—Q—wn—o .bknwﬁ—o .=3o.—m .%m .gmﬂ—m ........... n.—n—wmm
uosipely vttt ejodary ‘M preyory
uoydrary vt Aoy o did audey pue ‘uojuel§ ‘aaI9lg
:m_—oz ......... uu] :2&3% ‘uosIpely ‘Xouy .M.GEU .&o_3=< .......... IuoAos
=8m=—ﬁﬂ= ........ EOEnﬂQM .m ~=£
%.—mo SO&NQ ........ Eowcm .O MUT—“.&
i3t S III ness0nH "V uojBurysem pue ‘uoisIng,
.-:o&enm ....... amzsm .H —nvmsa gowga .:Q*_Q .soxﬁa uhsoo ?ﬁuqnm ............ gm
Ao omsiq ut sadpng LRSI Ul sanuno) PuIsI Jo IequnN

SHOANSI AINNOD ANV SIONILSIA TVIDIANSL

(vii)



—.——OU—.——J ........................... v—EUMN:nm .2. mOE“—.
e umarg T preuoy
:—ou—.—_\— ............................ NamEﬁm .m ——QQMOH
WONUI] ottt UewoN Uep Y UsaIne]
BUEIQ ot treteeeseessesseean 203 y sowef
RELQ o rrreeeeeeees e 1oABD d [PBYOLIA
o R 1eHoT g Ined

A sadpnf
SHOANI ANV LdN0D
NOILLVSNHdINOD SdEA0M

:o::m& ............ —NOZ;O “.—BQNM

F—O_—:Qﬂm ........ .—Q—Evo .D 08233 ........... %&ﬁw
gjooury ottt uosme( ‘g Sewoy],
upoouwry ettt vosioy] ‘D mOL 1a15e0UR]
wewmo I[ ‘SEWOUL SIPEM
eewg Tt Yo1A04uId) O qezlq
N—.—.&EO ......... =°m—.=.~°—. .nm wﬂ—w—don ......... WN—MH—OQ

[S1%e) sagpnyr £uno)

SHOAN{ THNO0D FTINANN ANV
SIMNOD FTINFANS HIVIVIES

(viii)



ATTORNEYS
Admitted Since the Publication of Volume 249

CHRISTINE K. ABRAHAM
MATTHEW L. AcTON
HEATHER J. ALBERTIE
JANET SHELL ANDERSON
MERCEDES ANN ANDERSON
BARBARA J. ARMSTEAD
KIMBERLY ASHBY
MICHAEL S. BARRETT
PEDER BARTLING
LINDA AYN BAUER
LisA BEARDSLEE
MICHAELLE LYNN BEHRNS
MARVIN S. BERENSTEIN
SusaN K. BIELSTEIN
C.M. Bikus
KrisT1 J. BISSELL
AMY LYNN BLUMENTHAL
JoN ERrRic BLUMENTHAL
RoOBERT A. BODEAU
CHRISTINE L. BOONE
MicHAEL S. BORDERS
ANGELA M. BURKE BOsTON
LiNDA LEe BOWERS
RALPH L. BOwWERS
ROBERT S. BRIGHAM
SusaN SHAY BRUGGER
JENNIFER L. BRUNING
TmorHY J. BUCKLEY
KiM BuNJER
CARRIE RICHARDSON
BUSHOUSE
RoBERT E. CALDWELL II
ERIN MARIE CALKINS

(ix)

JoNATHAN DaviD CANNON
ALICE E. CArTY

LinDA M. CHRISTIANSEN
THERESA MARIA CLARK
SuzANNE LEE CLINGER
JuLia A. Cook

Scort EMIL CREUTZMANN
RaNDY D. CULLERS

JiLL RACQUEL CUNNINGHAM
A1vicia DaGosTA

ELAINE L. D’AMATO
MICHAEL J. DAVENPORT
RoBERT D. DaAwSON
JEFFREY F. DEAN

CARLA JEAN DEVELDER
TimorHY K. DoLAN
JENNIFER J. DOUGHERTY
PaMeLA K. Epp

TiMoTHY M. EPPLER
KuUrT R. ERSKINE

CARL BRYAN ESKRIDGE
RoBERT EDWARD EVERLY IV
Lorr LYNN FALk-Goss
Amy D. FaulLk

DaviD J. FEENEY
CHRISTOPHER M. FERDICO
BARBARA A. FERGUSON
JENNIFER FLEISCHER
ALAN CRrAIG FLEISCHMAN
Eric A. FREEBERG
PATRICIA A. FREEMAN
DANIEL ROLAND FRIDRICH
PauLa J. FriTz



X ATTORNEYS

- G. RosanNNA Fuccio
Lori CoMBE GAGNON
KRriSTEN MARIE GALLES
JoAN GARVEY
KorBy M. GILBERTSON
JENNIFER L. GILG
TMOTHY WILLIAM (GORDON
Jay H. GREATHOUSE
THomas C. GREEN 1
WIiLLIAM R. GUSTOFF
KAREN A. HAASE
PoLLy JANE HALFKENNY
JEFFREY T. HANSEN
RoBerT E. HARKINS
BeN HORMEL HARRIS
KeviN D. HARTZELL
KEITH HARVAT
BrYaN S. HATCH
ANN ELWORTH HEREK
WEeNDY D. BuMsTED HIND
JAIMIANN M. HOGAN
CARRIE A. HorPE
MARrk A. HORVATH
SaM HousTton
GErRALD M. Huc
TERESA HUNTER
STEPHANIE R. HupP
DANIEL L. INSERRA
RAJESH S. IYEr
W. MARK JENSEN
WILLIAM R. JEPPSON
Davib W. JoHNSON, JR.
JEFFREY A. JOHNSON
MARCIA JUDD
RoBERT S. KEeITH 1T
TracY A. KNAUER
CourtNey E. KozioL
DoucLAs WILLIAM KRENZER
JasoN D. KRIESER

KENNETH PauL KuLa
DaviD MALCOLM LAKE
JANE E. LaMB

KeLLy M. LAMSON

DARIN JAMES LANG

C.A. Lankau III

V.E. LAPuMa

MATTHEW E. LAUGHLIN
CHERYL LECHNER

RoBIN R. LEWIS

THoMAas CHRISTOPHER LEWIS
MARTIN V. LINSCOTT
BRENDA M. LUERS

KeviN TopD LYTLE

RoB DUNCAN MACTAGGART
KRIiSTOPHER K. MADSEN
MARGARET MALONEY
MARGARET ANN MARK
JANEESE L. WENDT MARTIN
STEFFANIE N. McCARTHY
CINDY BASSETT McGANN
NATHAN DANIEL MCcKINNEY
MARK MCQUADE

CHAD M. MEISGEIER

JEFF S. MEYER

JasoN D. MIELAK

GARY E. MIKELSON

AMY ANN MILLER
KuLsooM MOHIUDDIN
TARA L. MUIR

JAMES P. MULLIN

Rita L. MuTtH

THoMAs J. Nack

WILLIAM J. NEIMAN
CHERYL CELESTE NICHOLS
Lisa C. NOBLETT

JULIE NOONAN

MATTHEW NOVAK

HEATHER M. Ot11O



ATTORNEYS xi

KorBy M. Pack

RALPH BURDETTE PALMER
HoLLy Jo PARSLEY
MATTHEW T. PAYNE

JiLL KRISTIN PETERSON
SARA ANN PETERSON
MicHAEL D. PospisiL
MATTHEW W. POWELL
MARK R. PRIVRATSKY
JOHN PATRICK RADEMACHER
NANCY ANNE RATH

KENT RAUERT

RoBERT CHRISTOPHER READE
LEANA M. RECH

BriaN S. RHOTEN
LYNETH A. RHOTEN
MICHAEL A. RILEY
JENNIFER K. ROBBENNOLT
PAIGE J. ROBERTS
DouGLAs ROEHRICH
ANDREW P. ROMSHEK
James E. Rust

GREGORY C. SCHAECHER
ROBERT MICHAEL SCHAFER
AMY SCHAINOST

RANDY P. SCHEER
THoMAS J. SCHOMER
TimMorHy M. ScHuLz
JuLIA PLUCKER SCHWARTZ
BRADLEY S. SHAFF

ALAN DALE SHANK
TRiCIA BRUNO SHARRAR
JENNIFER LEE SHEETS
ANDREW C. SIGERSON
BRENNA McCoORD SMITH
JoHN NEAL SPICER

DaviD OcTaviO SPINAR
JoaN M. StACY

SHANE J. STENE

DIANE M. STEWART

MARIBETH Jo StocK

CHRISTINE A. STOLARSKYJ

JouN J. SULLIVAN IV

SHAD E. SuMRrROW

JAMES R. SwANSON

Davib ReEx TARVIN, JRr.

AMY CHRISTINE TEJRAL

Victor F. TERRY

LeEa THoMAS

ROBERT TIEFENTHALER

STEPHEN ROBERT W. Twiss

TRraVIS STEPHEN TYLER

DawN R. URBAUER

THERESIA M. URICH

SUSANNE VANDER SCHAAF

KRrisTIN CARLSON VOGEN

THoMAS A. WAGONER, JR.

MATTHEW F. WATTERS

J. BRUCE WELCH

GEORGE E. WESTRY

GLEN A. WHITE

MEREDITH M. WILKES

ReNE L. WILLIAMS

STEVEN WILLIAMS

JENNIFER A. WILTGEN-GILL

JENNY R. WITT

DANIEL RICHARD
WRENTMORE

LAURA WURTZ

SusaN WURTZ

MELANIE RENEE YOUNG






TABLE OF CASES REPORTED -

Aaron K., Inre Interest of . . . . . . .. ... ... e e 489
Ackerman, Inre Estate of . . ... ... ... ... ... .. ... .. 665
Amber G. etal, InreInterestof . . ... ... ... . ... . ... 973
American Nat. Bank; West Gate Bank v. .. ................... 506
Amsberry Trucking Co. v. Starr . . .. ......... ... ... ... ..., 381
Anderson; Goolsby v. . .. ... .. . e 306
Anderzhon/Architects v. 57 Oxbow Il Partnership .. .............. 768
Archie C.,Inre Interestof . ... ................. . . ....... 123
Arthur H, InreInterestof . ... ... ... ... ... ... ... ........ 510
AtKIns; State v. . . ... e e e e e e 315
B& RStores; Postma v. . . ... . . .. ... 466
Baillie; Shipley v. . .. ... .. 88
Baker; State V. . . ... e e e e e e e e e e e e 896
Baltensperger v. United States Dept. of Ag. . ................... 216
Baltensperger v. United States Dept. of Ag. .. .................. 558
Baltensperger v. Wellensieck . .. .. ............ ... ... ..... 938
Banner County; Ponderosa Ridge LLC v. e 944
Barry v. Tanner e 0
Barth; Guzmanv. . ......... [, SPEU 763
Bayard City Schools; Criderv. . . ........... ... ... ....... 775
Benchmark Homes, Inc.; Kelleyv. . ... ............ ... ... ... 367
Bierschenk; Farm Bureau Ins. Co. v. . ....................... 146
Board of Equal. of City of Lincoln; NEBCO, Inc. v. .. ............ 81
Boone, County of; Scholl v. ... ... ...... .. ... ... ... .. .. ..., 283
Bowers; State V. . . ... e i e e e e e e e 151
Boyd v. Chakraborty . ........... ... 575
Brandy M. etal., Inre Interestof .. ....................... 510
Bruning v. Law Offices of Ronald J. Palagi . ................... 677
Buffalo County v. Kizzier . ... ........... ... .. ... 0.... 180
Buffalo County v. Kizzier ... .......... ... ... ... ... ... 247
Bundy; State v. .. ....... ... ... e e e e e 213
Campbell; Chismv. . ... ... . . e 921
Carpenter; State V. . . . .. ... e e e e 427.
Central Platte NRD v. City of Fremont . ... .................. 252
Chakraborty; Boyd v. ... .... ... ... ... . . . .. i 575
Chief School Bus Serv.; Curriev. .. .............. e e 872
Chism v. Campbell . ... .. ... ... .. . 921
City of Fremont; Central Platte NRD v. ... .................. 252



xiv TABLE OF CASES REPORTED

City of Lincoln; Patterson v. . . ................c0vvu.n... 382
City of Lincoln v. Twin Platte NRD . ... .................... 452
Continental Mortgage v. Johnson .. ... ..................... 484
Cotton v. Ostroski . . ... ...ttt i 911
County Cork v. Nebraska Liquor Control Comm. . ............... 456
County of Boone; Scholl v. . . ... ... ... ... . ... .. ....... 283
Crider v. Bayard City Schools .. .......................... 775
Currie v. Chief School Bus Serv. . ......................... 872
D.F. Lanoha Landscape Nursery; State Farmv. ... ... ........... 901
Dairyland Ins. Co.; Swift v. . ... .... . ... ..., ... ... ... .. ... 31
David v.DeLeon . ... ....... ... ...t iiinnnn.... 109
David C.,Inrelnterest of . . ... ....... ... ... vu.... 510
DeLeon; David v. . . . .. ... .. i e 109
Disney, Inre Estate of .. ... ........ ... ... .. ... ... ..., 703
Dodson; State v. . . . . . .. e e e e e e e e 584
Dolberg v. Paltani . . ........... ... ... ... . .. ... . ... ... 297
Eriksen Constr. Co.; Young v. . ... ... .. ... ... ..., 798
Estate of Ackerman, Inre . ... ... ... .. ... . ... .. .. .. ... ... 665
Estate of Disney, Inre . . .. ... ... ... .. L L 703
Evergreen Farms v. First Nat. Bank & Trust . .................. 860
Farm Bureau Ins. Co. v. Bierschenk .. ... ................... 146
Farmers & Merchants Bank v. Grams ... .................... 191
57 Oxbow II Partnership; Anderzhon/Architects v. .. .............. 768
First Nat. Bank & Trust; Evergreen Farmsv. .. ................ 860
Fremont, City of; Central Plate NRDv. .. ................... 252
George M., Inre Interest of . . .. ......... .. ... ... ... .. ... 510
German v. SWanson . . .. ... e 690
Goolsby v. Anderson . . . ..... .. .. ... ... e, 306
Grams; Farmers & Merchants Bank v. . . ... .................. 191
Gustinv.Scheele ........... ... ... ... .. . .. . . . ... 269
Guzmanv.Barth . ....... ... .. ... ... ... . ... 763
Hall County v. State Bd. of Equal. . . ... .................... 323
Hand v. Starr . . . ... . 371
Harrison v. Seagroves . .. ... ......... ... .. ... 495
Heavey, McWhirtv. . ... ...... ... ... . ... ... ... ... .... 536
Heins v. Webster County . . ... ... ... .. ... ... ... .. ... .... 750
Hillary Corp. v. United States Cold Storage .. .................. 397
Hofarth; Pilot Investment Groupv. . ........................ 475
Inre Estate of Ackerman . . ... ............ ... . ... .. .... 665
InreEstate of Disney . . . ........ ... ... ... ... . ..., 703
InreInterestof Aaron K. . ... . ... ... ... .. ... 489
In re Interest of Amber G. etal. .. ........................ 973

Inre Interest of Archie C. ... ... . ... ... .. .. ... ... . ... .. 123



TABLE OF CASES REPORTED Xv

In re Interest of Arthur H. . . . . ... ... ... ... .. .. ... ... .. 510
In re Interest of Brandy M. etal. . ......................... 510
InreInterestof David C. .. . ... ... ... ... ... ..., 510
Inre Interest of George M. . ... ... ... ... .. oL 510
Inre Interest of James D. . . . . . . .. .. .. e e 510
Inre Interest of Jaycox . ... ... ... ... e 697
Inrelnterestof Jerry G. . . . . ... ... . ... 510
InrelInterest of Joe C. . . . . . ... e 510
In re Interest of Stephanie P. . . . .................. .. ... 510
In re Interest of Thomas S. . . ... ... ... ... ... ... ... 510
In re Interest of Vincent P. . . . . ... ... .. ... .. .. ... 510
Intercessors of the Lamb, Inc.; Latenser v. . . .. ... ... ... .v.... 789
Jackson; Village of Winside v. . . .. ....... ... ... ... ... .. ... 851
Jacob; Shuck v. . . . . e e e e e e e e 126
James D., Inre Interest of . . . . . . ... ... .. e 510
Jaycox, Inre Interestof . . . . ... ... L 697
Jerry G.,Inrelnterestof ... ..... ... ... . ... ... .. .. ., 510
Joe C.,Inrenterest of . .. .. .. . . ... ... e e 510
Johnson; Continental Mortgage v. . ... ... . ... .. ... 0ut.... 484
JOhnson; Stale V. . . . . . e e e e e e e e e e e 933
Kaufman; O’Connor v. . . . . . . . e e e e e e e e 419
Kelley v. Benchmark Homes, Inc. . . ... .................... 367
Kerkman v. Weidner Williams Roofing Co. .. .................. 70
Kizzier; Buffalo County v. . . .......... ... ... .0t 180
Kizzier; Buffalo County v. . .. ...... ... ... ... . 247
Kreus v. Stiles Service Ctr. . . . . . .. .. ... 526
Landmark Enterprises v. M.I. Harrisburg Assocs. ... ............. 882
Latenser v. Intercessors of the Lamb, Inc. . . . ... .. ............. 789
Law Offices of Ronald J. Palagi; Bruningv. . .................. 677
Lincoln, City of; Patterson v. .. ......... ... 0ot 382
Lincoln, City of v. Twin Platte NRD . .. ... ... ............... 452
Mackey; Walksalong v. ... . ...... .. .. .. i, 202
Martinez; Stale V. . . . . . . i e e e e e e e e e e e e e e 597
Marting v. Nebraska Liquor Control Comm. . .................. 134
McArthur v. Papio-Missouri River NRD . . . ................... 96
McBride; State V. . . . e e e e e e e e e e e e e e 636
McHenry; State v. . . .. . . . i e 614
McWhirt v. Heavey . ... .. . ... i e . 536
M.I. Harrisburg Assocs.; Landmark Enterprises v. .. .............. 882
Metropolitan Utilities Dist. v. Twin Platte NRD . ... ............. 442
Meyer Bros. v. TravelersIns. Co. ... ...................... 389
Moore; State V. . . . . ... e e e e e e e e e e 805
NEBCO, Inc. v. Board of Equal. of Cityof Lincoln . . ... .......... 81

Nebraska Liquor Control Comm.; County Cork v. .. .............. 456



xvi TABLE OF CASES REPORTED

Nebraska Liquor Control Comm.; Martingv. . .................. 134
Newman; State v. . . . . .. 226
Niobrara Valley Electric; Schiffernv. ... .................... 1
NSBA, State ex rel. v. Ramacciofti .. ....................... 893
O’Connor v. Kaufman . .. ............ ... . .............. 419
Orduma; State v. . . . . ... 602
Osbom; State v. . . . . ... 57
Ostroski; COMON V. . . .. . it e e e 911
Overman; TOIriSON V. . . . . . . . . ittt e e e 164
Paltani; Dolberg v. . . ........ ... .. ... ... . 297
Papio-Missouri River NRD; McArthur v. . .. .................. 96
Papio-Missouri River NRD; Westgate Rec. Assn. v. . .............. 10
Patterson v. City of Lincoln . . . . . ........................ 382
Pilot Investment Group v. Hofarth e 475
Ponderosa Ridge LLC v. Banner County ... ................... 944
Postmav. B& R Stores ... ........ ... ... ... ... 466
Provident Group, Inc.; Williamsonv. . ... ................... 553
Radium Petroleum Co.; Stephens v. . . ... ... ................ 560
Rainbolt v. State . . . . ... ... ... 567
Ramacciotti; State exrel. NSBA . . .. .. ... .................. 893
Reavisv. Slominski . . ... ... .. ... .. .. . ... 711
Scheele; Gustin v. . . . ... L 269
Schiffern v. Niobrara Valley Electric . ....................... 1
Scholl v. County of Boone . .. .....................0...... 283
Schuelke v. Wilson . . . . ... ... ... .. 334
Seagroves; Harrison v. . . ... .. ... ., 495
Severin; State v. . .. . L. e 841
Shipley v. Baillie . ............... ... ... ... .. ... ..... 88
Shuck v.Jacob . . .. ., 126
Slominski; Reavis v. . . . . ... . .. 711
Smithv. State . . ... . L 291
Starr; Amsberry Trucking Co. v. . ... ... ... ... ... ... ...... 381
Starr; Hand v. . . . . 377
State Bd. of Equal.; Hall County v. . ........................ 323
State ex rel. NSBA v. Ramacciotti . . ....................... 893
State Farm v. D.F. Lanoha Landscape Nursery . ................. 901
State; Rainbolt v. . . . . . ..., 567
State; Smith v. ..., 291
State v. Atkins . ... ... ....... e e e e e e e 315
State v. Baker . ... ... - 896
State v. Bowers . ... ... 151
State v.Bundy ... ... 213
State v. Carpenter . .. . .. ... ... e e 427
State v. Dodson . ... ... 584

State v. Johnson . . .. ... 933



TABLE OF CASES REPORTED Xvii

State v. Martinez . . . ... . ... e e 597
State v. McBride . .. ... ... e 636
State v. McHenry . . ... ... ... e 614
State v. MOOTE . . . . ... e e e e e 805
State v. Newman . .. ... ... ... e e e e 226
State v. Orduna . . . .. ... e e e e e e 602
State v. Osborn . . . . L e e e e e e e e 57
State v. Severin . . . ... L e e e e e e e e e e e e 841
State v. Trackwell . . .. . ... ... e 46
State v. Wolf . . . . ... e e 352
Stephanie P., Inre Interest of . . . . . ... ... ... oL, 510
Stephens v. Radium Petroleum Co. .. ... .................... 560
Stiles Service Ctr.; Kreus v. . . .. . .. ..t it e e 526
Swanson; GEMMAan V. . . . . . .. e e e e e e e e e e e e e 690
Swift v. Dairyland Ins. Co. . .......... ... .. ... ... . . ... .. 31
Tanner; BaImy v. . . . . . e e e e 116
Thomas S., Inre Interest of . . . . . .. ... . i 510
Torrison v. OVEMMAN . . . . . . i it it e e e e et e e e e e 164
Trackwell; State v. . . . . . . . e e e e e e e 46
Travelers Ins. Co.; MeyerBros. v. . .. ... ... ... ... . ... ... 389
Twin Platte NRD; Cityof Lincolnv. .. ...................... 452
Twin Platte NRD; Metropolitan Utilities Dist. v. ... ... ... ........ 442
United States Cold Storage; Hillary Corp. v. .. ................. 397
United States Dept. of Ag.; Baltensperger v. .. ... .............. 216
United States Dept. of Ag.; Baltensperger v. .. ................. 558
Village of Winside v. Jackson ... .......... ... ... 851
Vincent P., Inre Interest of . . .. . . . ... . i i ., 510
Walksalong v. Mackey ... ... ... e 202
Watts v. Watls . . . . .. . . e e e e e e e e e e 38
Webster County; Heins v. . . ...... ... ... .. ... ... ..... 750
Weidner Williams Roofing Co.; Ketkmanv. .. ................. 70
Wellensiek; Baltensperger v. . . ... .. ... ... .. ... 938
West Gate Bank v. American Nat. Bank .. .................... 506
Westgate Rec. Assn. v. Papio-Missouri River NRD . .. ... ......... 10
Whitten v. Whitten . . . . . . . ... .. e e e 210
Williamson v. Provident Group, Inc. . . . . ... ... ........ . ..... 553
Wilson; Schuelke v. . . . . . . .. ... e e 334
Winside, Village of v. Jackson . .. ........... ... ... ... ... 851
Wolf; State v. . .. ... e e e e e e e e e e 352
Woodmen of the World Life Ins. Soc. v. Yelich .. ............... 345
Yelich; Woodmen of the World Life Ins. Soc. v. .. .............. 345

Young v. Eriksen Constr. Co. .. ....... .. i, 798






LIST OF CASES DISPOSED OF
WITHOUT OPINION
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No. S-94-485: State ex rel. NSBA v. Schmeling. Motion
sustained; Richard L. Schmeling reinstated as a member of the
Nebraska State Bar Association.

No. S-94-864: Village of Denton v. Board of Cty. Comrs.
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No. S-94-1023: Needlepoint Guard, Inc. v. Friedman.
Stipulation allowed; appeal dismissed with prejudice; each party
to pay own costs.
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No. S-94-1069: Kuebler v. Abramson. Motion of appellant
to dismiss appeal sustained; appeal dismissed.
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No. S-94-1209: Growing Place v. County Bd. of Equal. of
Seward Cty. Motion of appellant to dismiss appeal sustained;
appeal dismissed.
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No. S-95-1335: Roach v. Wal-Mart. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-95-1400: Knaub v. Knaub. Motion of appellee for
summary affirmance sustained; judgment affirmed. See rule
7B(2).
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suspended from the practice of law until further order of the
court.
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1996.
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No. S-94-756: Swoboda v. Mercer Mgt. Co., 96 NCA No.
10. Petition of appellee for further review sustained on May 30,
1996.

No. A-94-827: Gallner v. Gallner. Petition of appellant for
further review overruled on May 30, 1996. ‘
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No. A-94-831: City of Pierce v. Lambrecht, 96 NCA No.
13. Petition of appellant for further review overruled on May
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No. S-94-913: Doe v. Golnick. Petition of appellee for
further review sustained on May 30, 1996.

No. A-94-940: Rezabek v. Rezabek, 96 NCA No. 15.
Petition of appellant for further review overruled on July 2,
1996.

No. A-94-944: Rudol v. Elder. Petition of appellee for
further review overruled on May 1, 1996.

No. A-94-984: Utter v. Utter, 96 NCA No. 15. Petition of
appellant for further review overruled on September 18, 1996.

No. A-94-996: Johnson v. Union Pacific RR. Co. Petition
of appellant for further review overruled on May 16, 1996.

No. A-94-1031: Wiebelhaus v. Nagengast. Petition of
appellant for further review overruled on May 22, 1996.

No. A-94-1042: Jamison v. Kenzy, 96 NCA No. 21.
Petition of appellant for further review overruled on September
25, 1996.

No. A-94-1110: Simmons v. Connot. Petition of appellants
for further review overruled on July 17, 1996.

No. A-94-1121: Haught v. Farm Bureau Ins. Co. of Neb.
Petition of appellee for further review overruled on July 17,
1996.

No. S-94-1142: Blanchard v. City of Ralston, 4 Neb. App.
692 (1996). Petition of appellee for further review sustained on
September 25, 1996.

No. S-94-1198: Allemang v. Kearney Farm Ctr., 96 NCA
No. 17. Petition of appellant for further review sustained on
May 30, 1996.

Nos. S-94-1239, S5-94-1240, S-95-761, S-95-762: In re
Interest of Joshua M. et al., 4 Neb. App. 659 (1996). Petition
of appellee for further review sustained on July 17, 1996.

No. A-94-1252: Light v. Glass, 96 NCA No. 24. Petitions
of appellants for further review overruled on September 18,
1996.

No. A-95-001: Brown v. Safeway Cab, Inc. Petition of
appellant for further review overruled on September 18, 1996.

No. A-95-013: Larsen v. Grabowski, 96 NCA No. 12.
Petition of appellant for further review overruled on May 16,
1996. ’
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No. A-95-021: Robinson v. Robinson. Petition of appeliant
for further review overruled on September 18, 1996.

No. A-95-034: Wynn v. Hathaway. Petition of appellant for
further review overruled on June 26, 1996. '

No. S-95-080: Olson v. SID No. 177. Petition of appellant
for further review sustained on June 26, 1996.

No. A-95-123: State v. Green. Petition of appellant for
further review overruled on September 18, 1996.

No. S-95-125: Pope v. Pope, 96 NCA No. 21. Petition of
appellee for further review sustained on September 18, 1996.

No. A-95-132: Ferguson v. Village of Miller. Petition of
appellee for further review overruled on September 18, 1996.

No. S-95-177: Dau v. Hellbusch. Petition of appeliee for
further review sustained on September 18, 1996.

No. A-95-205: Prince v. Prince, 96 NCA No. 25. Petition
of appellant for further review overruled on September 18,
1996.

No. A-95-237: Mueller v. Bohannon, 96 NCA No. 26.
Petition of appellee for further review overruled on October 2,
1996.

No. A-95-237: Mueller v. Bohannon, 96 NCA No. 26.
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1996, for lack of jurisdiction.
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appellant for further review overruled on May 22, 1996.
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1996.

Nos. A-95-319, A-95-320: Mach v. Schmer, 4 Neb. App.
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(1996). Petition of appellant for further review overruled on July
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No. A-95-334: Shafer v. Shafer, 96 NCA No. 33. Petition
of appellee for further review overruled on October 2, 1996.
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Xxiv PETITIONS FOR FURTHER REVIEW
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Petition of appellant for further review overruled on July 17,
1996.

No. A-95-406: Yerkes v. Mark Hopkins Homes, Inc., 96
NCA No. 32. Petition of appellant for further review overruled
on September 13, 1996.

No. A-95-410: In re Interest of Shannon R., 96 NCA No.
6. Petition of appellant for further review overruled on May 22,
1996.

No. S-95-413: Klinginsmith v. Wichmann, 96 NCA No.
29. Petition of appellant for further review sustained on
September 18, 1996.

No. A-95-444: State v. Johnson, 4 Neb. App. 776 (1996).
Petition of appellee for further review overruled on September
25, 1996.

No. A-95-455: In re Interest of Theodore W., 4 Neb. App.
428 (1996). Petition of appellant for further review overruled on
May 16, 1996.

No. S-95-531: Estate of Stine v. Chambanco, Inc. Petition
of appellant for further review sustained on October 2, 1996.

No. A-95-568: Allied Mut. Ins. Co. v. Farmers Ins. Exch.,
96 NCA No. 32. Petition of appellant for further review
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Petition of appellant for further review overruled on September
25, 1996.

No. A-95-590: State v. Kennedy, 96 NCA No. 16. Petition
of appellant for further review overruled on June 12, 1996.
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Petition of appellant for further review overruled on May 22,
1996. :

No. A-95-618: State v. Hunt. Petition of appellant for further
review overruled on May 16, 1996.

No. A-95-626: State v. Adams, 96 NCA No. 16. Petition
of appellant for further review overruled on June 12, 1996.

No. A-95-646: State v. Tiff, 96 NCA No. 13. Petition of
appellant for further review overruled on May 22, 1996.

No. A-95-659: State v. Allen. Petition of appellant for
further review overruled on June 19, 1996.

No. S-95-669: State v. Adams, 96 NCA No. 18. Petition of
appellee for further review sustained on July 2, 1996.
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No. A-95-715: McCormick v. McCormick. Petition of
appellant for further review overruled on May 22, 1996.

No. A-95-730: Kusek v. Burlington Northern RR. Co., 4
Neb. App. 924 (1996). Petition of appellee for further review
overruled on September 25, 1996.

No. A-95-741: Wright v. Wright. Petition of appellee for
further review overruled on July 17, 1996.

No. S$-95-745: In re Interest of Borius H. et al., 96 NCA
No. 21. Petition of appellant for further review sustained on
September 18, 1996.
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No. A-95-861: State v. Ford, 96 NCA No. 16. Petition of
appellant for further review overruled on May 30, 1996.
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further review overruled on September 25, 1996.

No. A-95-942: State v. Gray, 96 NCA No. 23. Petition of
appellee for further review overruled on July 17, 1996.
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further review overruled on September 18, 1996. :
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No. A-95-946: Johnson v. Johnson. Petition of appellant for
further review overruled on September 18, 1996.
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(1996). Petition of appellant for further review overruled on
June 26, 1996.

No. S-95-964: State v. Konfrst, 4 Neb. App. 517 (1996).
Petition of appellant for further review sustained on May 22,
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No. A-95-1026: State v. Mowitz. Petition of appellant for
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for further review overruled on July 17, 1996.
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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

ERNEST G. SCHIFFERN AND ROSEANNE D. SCHIFFERN,
PERSONAL REPRESENTATIVES OF THE ESTATE OF DALE
SCHIFFERN, DECEASED, APPELLANTS, V. NIOBRARA VALLEY
ELEcTRIC MEMBERSHIP CORPORATION, APPELLEE.

547 N.W.2d 478

Filed May 10, 1996. No. S-94-193.

Summary Judgment: Negligence: Proof. To entitle a defendant to summary
judgment on the issue of contributory negligence, the defendant has the burden
of proving, under the facts viewed most favorably to the plaintiff, that (1) the
plaintiff’s contributory negligence was more than slight as a matter of law or
(2) the defendant’s negligence was not gross in comparison to the plaintiff’s
negligence as a matter of law.

Summary Judgment. Summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the record disclose that
there is no genuine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party is entitled to judg-
ment as a matter of law.

Negligence: Time. In actions accruing before February 8, 1992, a plaintiff may
be barred from recovering as a matter of law if his or her contributory negli-
gence is more than slight and the defendant’s negligence was not gross in com-
parison. .

Trial: Waiver: Appeal and Error. Failure to make a timely objection waives
the right to assert prejudicial error on appeal.

Appeal from the District Court for Holt County: WILLIAM

CasseL, Judge. Reversed and remanded for further proceed-
ings.

James Widtfeldt for appellants.
Steven E. Guenzel, of Barlow, Johnson, Flodman, Sutter,

Guenzel & Eske, for appellee.
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ConnNoLLy, J.

The estate of Dale Schiffern brought this wrongful death
action against Niobrara Valley Electric Membership
Corporation (Niobrara), alleging that Niobrara’s agents negli- .
gently caused Schiffern’s death. The trial court granted
Niobrara’s motion for summary judgment, and the Schiffern
estate appeals. Because there is a genuine issue of fact as to
the degree of Schiffern’s negligence as compared with
Niobrara’s, we reverse the district court’s order of summary
judgment, and remand for further proceedings.

FACTUAL BACKGROUND

Schiffern was the operator of a vehicle in which Edgar
Tunender was a passenger. The vehicle that Schiffern was
operating struck Niobrara’s parked truck. As a result of the
collision, Tunender and Schiffern were both killed. Tunender’s
estate sued Niobrara and recovered $19,614.36.

The Schiffern estate brought the present action against
Niobrara. The estate filed a motion for partial summary judg-
ment on the issue of Niobrara’s negligence. Likewise,
Niobrara filed a motion for summary judgment alleging that
Schiffern’s contributory negligence should bar his recovery as
a matter of law. .

In the summary judgment proceedings in the district court,
Niobrara offered, inter alia, the bill of exceptions from the
Tunender trial. The following facts have been gleaned from the
Tunender bill of exceptions:

ACCIDENT _

In the early morning hours of March 12, 1989, Niobrara
received reports of power outages in the area north of
Atkinson, Nebraska. At this time, the area surrounding
Atkinson was enveloped in a thick fog. Two of Niobrara’s
employees, Ron Clark and Mick Humpal, were on call that
night. :

According to Clark’s testimony, Clark and Humpal went to
a utility pole north of Atkinson to repair the fault in the elec-
trical line. Because of the fog, Clark parked the truck facing
oncoming traffic with the brightest headlights on and as close
to the utility pole as possible. Clark testified that he pulled the
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truck as far off the highway as he could, but remained partly
in the lane of oncoming traffic because he was afraid of
becoming stuck in the ditch. Trooper Keith Rodaway, who was
qualified as an accident reconstruction expert and who inves-
tigated the accident scene, estimated that the east side of the
truck was 3 feet from the west edge of the pavement.

Neither Clark nor Humpal could recall whether or not the
emergency strobe light on the top of the utility truck had been
turned on. Nevertheless, Humpal left the truck to repair the
electrical fault, while Clark stayed in the truck. After resetting
the device, Humpal was headed to the back of the truck to
replace some equipment when he heard a high-pitched squeal
and saw the truck go flying by him. The Schiffern car, which
was proceeding south, hit the utility truck head on. The
Niobrara truck was thrown 38 feet by the impact. The accident
killed both Tunender and Schiffern.

SPEED OF SCHIFFERN CAR

The officers who examined the scene of the accident found
tire skid marks measuring 104 feet. During the Tunender trial,
Dr. Ted Sokol, an accident reconstruction expert, testified that
the very lowest possible range of speed for the Schiffern car
immediately preceding impact was 32 to 41 miles per hour.
Taking into account the braking distance indicated by the
length of the skid marks, Sokol conservatively estimated that
the speed of the car prior to the application of brakes was, at
a minimum, 52 to 60 miles per hour. Furthermore, Rodaway
testified that one of the causes of the accident was the “speed
for the conditions of the environment.”

Also during the Tunender trial, various law enforcement
officers, ambulance drivers, Humpal, and Clark testified con-
cerning visibility during the time at which the accident
occurred. All of these parties testified that visibility was poor,
and most testified that they thought that 35 miles per hour was
the absolute maximum safe speed.

EFFECT OF LIGHTS OF NIOBRARA VEHICLE
The experts also testified on what effect the fog, in combi-
nation with the headlights, was likely to have on an approach-
ing motorist. Rodaway testified that another cause of the acci-
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dent was the “placement of the vehicles on the roadway.”
Explaining his attribution of cause to the placement of the
vehicles, Rodaway stated:

Placement of the vehicles in this particular situation
presented an unusual environment for a driver. In other
words, if I put the vehicle in this position, I expect it to
be on a certain place on the road, and when I have the
environment that I have, if I can’t respond to that cor-
rectly, then this contributes to the accident.

Rodaway found two problems with the placement of the vehi-
cles. First, the driver of an approaching vehicle might experi-
ence “night vision blindness” from the strength of the
long-range headlights. Second, Rodaway testified:

All defensive tactics say go to the right. If the person
in front of you has gone across your lane, and you try to
go to the left of him, and he now realizes now [sic] what
he has done, and he tries to go back into his lane, you
may end up having a collision on the wrong side of the
road for you, just because you are trying to avoid that
gentleman. Always teach go to the right.

However, Sokol disagreed with Rodaway’s opinions. With
regard to the night blindness issue, Sokol testified that night
blindness did not play a role because “if you have ever seen
car headlights approach you in a fog, they are very, very dim,
and are not bright at all, so you don’t have a night blindness.”
In fact, Sokol testified, “The lights of the truck were simply
a visible indicator to the approaching driver of the position of
the vehicle. It in no way blinded the approaching driver of that
Mustang.” Second, Sokol discounted Rodaway’s opinion that
the defensive driving technique of steering to the right may
have contributed to the accident, stating that in his opinion,
Schiffern was not intentionally steering to the right.

MOTIONS FOR SUMMARY JUDGMENT
The Schiffern estate filed a motion for partial summary
judgment on the issue of Niobrara’s negligence. Niobrara filed
a motion for summary judgment alleging that Schiffern’s con-
tributory negligence barred recovery as a matter of law. At the
hearing on the estate’s motion for partial summary judgment
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and Niobrara’s motion for summary judgment, the district
court received the bill of exceptions from the Tunender trial.
The estate did not object to receipt of this evidence. The dis-
trict court granted both the estate’s motion for partial sum-
mary judgment and Niobrara’s motion for summary judgment,
resulting in judgment for Niobrara. Niobrara does not appeal
the grant of summary judgment on the issue of its negligence.
The estate appeals.

ASSIGNMENTS OF ERROR

The Schiffern estate’s assignments of error, summarized,
are as follows: (1) The trial court erred in sustaining
Niobrara’s motion for summary judgment, (2) the court’s
order was against the law and the evidence, (3) the court erred
in determining that Schiffern was speeding before applying the
brakes and colliding with the truck, (4) the court erred in
drawing conclusions from the evidence adduced in the
Tunender trial, and (5) the evidence from the Tunender trial
was improperly received because collateral estoppel does not
apply.

STANDARD OF REVIEW

To entitle a defendant to summary judgment on the issue of
contributory negligence, the defendant has the burden of prov-
ing, under the facts viewed most favorably to the plaintiff, that
(1) the plaintiff’s contributory negligence was more than slight
as a matter of law or (2) the defendant’s negligence was not
gross in comparison to the plaintiff’s negligence as a matter of
law. John v. o (Infinity) S Development Co., 234 Neb. 190,
450 N.w.2d 199 (1990).

Summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any mate-
rial fact or as to the ultimate inferences that may be drawn
from those facts and that the moving party is entitled to judg-
ment as a matter of law. Zion Wheel Baptist Church v. Herzog,
249 Neb. 352, 543 N.W.2d 445 (1996); John Markel Ford v.
Auto-Owners Ins. Co., 249 Neb. 286, 543 N.W.2d 173
(1996); Kocsis v. Harrison, 249 Neb. 274, 543 N.W.2d 164
(1996).
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ANALYSIS

We begin by noting that the law in Nebraska on contribu-
tory negligence has changed since the time at which this action
arose. Under the present law, a plaintiff’s contributory negli-
gence “diminish[es] proportionately the amount awarded as
damages for an injury attributable to the claimant’s contribu-
tory negligence” but does not bar recovery unless the plain-
tiff’s share of fault is greater than or equal to the defendant’s.
Neb. Rev. Stat. § 25-21,185.09 (Reissue 1995). However, Neb.
Rev. Stat. § 25-21,185 (Reissue 1995) sets forth the law in
effect for actions arising prior to the new comparative negli-
gence scheme. Section 25-21,185 provides:

In all actions accruing before February 8, 1992,
brought to recover damages for injuries to a person or to
property caused by the negligence or act or omission giv-
ing rise to strict liability in tort of another, the fact that
the plaintiff may have been guilty of contributory negli-
gence shall not bar a recovery when the contributory
negligence of the plaintiff was slight and the negligence
or act or omission giving rise to strict liability in tort of
the defendant was gross in comparison, but the contrib-
utory negligence of the plaintiff shall be considered by
the jury in the mitigation of damages in proportion to the
amount of contributory negligence attributable to the
plaintiff, and all questions of negligence or act or omis-
sion giving rise to strict liability in tort and contributory
negligence shall be for the jury.

(Emphasis supplied.)

Thus, this court has previously concluded that a plaintiff
may be barred from recovering as a matter of law if his or her
contributory negligence is more than slight and the defend-
ant’s negligence was not gross in comparison. See, Birchem v.
Eggers, 236 Neb 775, 463 N.W.2d 824 (1990); Hines v.
Pollock, 229 Neb. 614, 428 N.W.2d 207 (1988); Krul v.
Harless, 222 Neb. 313, 383 N.W.2d 744 (1986). Additionally,
we have held, with regard to the predecessor of this statute,
that the words “slight” and “gross” are comparative terms,
and the negligence of the plaintiff or the defendant is not to
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be evaluated as slight, gross, or otherwise, standing alone.
Niemeyer v. Tichota, 190 Neb. 775, 212 N.W.2d 557 (1973).

The trial court’s rationale for granting Niobrara’s motion
for summary judgment was explained as follows:

The court is mindful that comparative negligence is a
question of fact for the jury. Therefore, summary judg-
ment is proper only if the facts, and all reasonable infer-
ences flowing therefrom, viewed in the light most favor-
able to the Schifferns, will lead a reasonable mind to
only one possible conclusion. This is an extremely high
burden to overcome.

However, this court concludes that any reasonable
mind would arrive at only one conclusion on this issue.
That three-part conclusion, which the court determines
as a matter of law, is: (1) that the decedent was negligent
in operating his vehicle at a speed greater than was rea-
sonable and prudent under the conditions then existing,
(2) that this negligence was a proximate cause of the acci-
dent, although not the sole proximate cause, and (3) that
the negligence of the decedent was more than slight in
comparison to the negligence of Niobrara.

The court sympathizes with the Schifferns concerning
the loss of their son. However, the law rejects sympathy
as a basis for legal results. A legal decision must be
based upon the applicable facts and law of the case. The
Tunender decision established Niobrara’s negligence.
The evidence here, presented originally in Tunender,
demonstrates the decedent’s concurring negligence.
Under the “slight/gross” standard applicable to this case,
the law simply provides no basis for recovery.
Accordingly, Niobrara’s motion for summary judgment
will be sustained and the Schifferns’ petition will be dis-
missed with prejudice.

We must determine if the Schiffern estate is barred as a
matter of law from recovering because of the level of
Schiffern’s contributory negligence. We have previously rec-
ognized that to obtain summary judgment on the issue of con-
tributory negligence, the defendant has the burden of proving,
under the facts viewed most favorably to the plaintiff, that (1)
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the plaintiff’s contributory negligence was more than slight as
a matter of law or (2) the defendant’s negligence was not gross
in comparison to the plaintiff’s negligence as a matter of law.
John v. o= (Infinity) S Development Co., 234 Neb. 190, 450
N.W.2d 199 (1990).

However, as always, summary judgment is proper only
when the pleadings, depositions, admissions, stipulations, and
affidavits in the record disclose that there is no genuine issue
as to any material fact or as to the ultimate inferences that may
be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Zion Wheel Baptist Church
v. Herzog, 249 Neb. 352, 543 N.W.2d 445 (1996); John
Markel Ford v. Auto-Owners Ins. Co., 249 Neb. 286, 543
N.W.2d 173 (1996); Kocsis v. Harrison, 249 Neb. 274, 543
N.W.2d 164 (1996). We must, therefore, determine whether
any genuine issues of material fact remain.

At the hearing on the motion for summary judgment,
Niobrara introduced evidence of Schiffern’s contributory neg-
ligence by introducing the entire bill of exceptions from the
Tunender trial. The Schiffern estate did not object to its
receipt. Nevertheless, the estate now complains of the receipt
of the bill of exceptions of the Tunender trial. We have previ-
ously held that failure to make a timely objection waives the
right to assert prejudicial error on appeal. Barks v. Cosgriff
Co., 247 Neb. 660, 529 N.W.2d 749 (1995); Nichols v. Busse,
243 Neb. 811, 503 N.W.2d 173 (1993). As the estate failed to
object to the receipt of the bill of exceptions from the
Tunender trial, we will not consider its receipt as error.

Furthermore, the Schiffern estate objects to the receipt of
the testimony from the Tunender trial as an improper use of
collateral estoppel. The collateral estoppel doctrine precludes
the same parties from retrying an issue of ultimate fact which
has been determined by a valid and final judgment in another
case. Farm Credit Bank v. Stute, 248 Neb. 573, 537 N.W.2d
496 (1995); In re Estate of Wagner, 246 Neb. 625, 522
N.W.2d 159 (1994). The bill of exceptions from the Tunender
trial was not received on the basis of collateral estoppel
because the estate was not a party to the Tunender trial.
Instead, the testimony from the Tunender trial was introduced
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as evidence of Schiffern’s negligence, and the estate failed to
object to its receipt. Therefore, the estate is barred from
objecting to its use.

The evidence adduced during the Tunender trial demon-
strates that Schiffern was contributorily negligent. Rodaway
testified that one of the causes for the accident was the “speed
for the conditions of the environment.” Furthermore, Sokol
testified that prior to the application of brakes, the minimum
speed of Schiffern’s vehicle was 52 to 60 miles per hour. At
the hearing on the motion for summary judgment, the estate
did not introduce evidence to contradict Sokol’s testimony
from the Tunender trial. Thus, there was uncontroverted evi-
dence in the record to establish contributory negligence on the
part of Schiffern.

However, the experts disagreed as to the effect the place-
ment of the Niobrara vehicle had upon Schiffern. Rodaway tes-
tified that the accident would not likely have occurred absent
the placement of the vehicles. Rodaway reasoned that Schiffern
may have been temporarily blinded by the oncoming head-
lights. Additionally, he asserted that defensive driving tech-
nique would have caused Schiffern to steer to the right—right
into the path of Niobrara’s truck.

On the other hand, Sokol discounted the effect of the
placement of the vehicle, saying that because of the fog, the
headlights would not have had much impact, because the fog
itself would have made the light hazy rather than bright.
Likewise, he disagreed with Rodaway’s opinion that Schiffern
may have steered to the right in the hopes of avoiding the col-
lision.

Thus, the evidence introduced at the summary judgment
hearing indicates a conflict in expert testimony on the issue
of the effect of the bright headlights on Schiffern.
Notwithstanding the evidence of speed and conditions,
Rodaway testified that the accident may not have occurred in
the absence of the placement of the truck. Sokol disagreed. In
order to resolve the issue of the relative negligence of
Niobrara and Schiffern, the issue of the effect of the place-
ment of the utility truck must be resolved.
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Having determined that the testimony received from the

experts in the Tunender trial conflicts, we conclude that a gen-
uine issue of material fact exists concerning the relative
degrees of negligence of Niobrara and Schiffern. The presence
of a genuine issue of material fact precludes the granting of
the summary judgment; therefore, the trial court erred.

CONCLUSION
As the conflict in expert testimony creates a genuine issue

of material fact, the district court erred in granting summary
judgment. Therefore, we reverse, and remand for further pro-
ceedings.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
GERRARD, J., not participating.

WESTGATE RECREATION ASSOCIATION, APPELLEE, V.
PaP10-MissouRrl RIVER NATURAL RESOURCES DISTRICT,
APPELLANT.

547 N.W.2d 484
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Pleadings: Motions to Strike: Appeal and Error. Whether allegations in a
pleading should be stricken presents a question of law, in connection with which
a reviewing court has an obligation to reach its own conclusions independent of
those reached by the lower courts.

Judgments: Appeal and Error. A party who, after appealing from a judgment
in that party’s favor, voluntarily accepts the benefits or receives the advantage
of the judgment is thereby precluded from afterward prosecuting his or her
appeal.

Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply,
the admissibility of evidence is controlled by said rules; judicial discretion is
involved only when the rules make such discretion a factor in determining
admissibility.

Trial: Rebuttal Evidence. The general rule is that rebuttal evidence should be
confined to that which explains, disproves, or counteracts evidence introduced
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by the adverse party; it is within the discretion of the trial court to allow the
introduction of evidence in rebuttal which would have been proper evidence
upon the case in chief or should have been introduced during the case in chief.
Judges: Words and Phrases. A judicial abuse of discretion exists when the rea-
sons or rulings of a trial judge are clearly untenable, unfairly depriving a liti-
gant of a substantial right and a just result.

Trial: Eminent Domain: Evidence: Real Estate: Sales: Valuation. Generally,
in a condemnation action evidence as to the sale of comparable property is
admissible as evidence of market value, provided there is adequate foundation
to show the evidence is material and relevant; foundation evidence should show
the time of the sale, the similarity or dissimilarity of market conditions, the cir-
cumstances surrounding the sale, and other relevant factors affecting the mar-
ket conditions at the time.

i+t t___:___ . Whether propertics which are the subject
of other sales are sufficiently similar to the property condemned as to have some
bearing on the value under consideration, and to be of aid to the jury, rests
largely in the discretion of the trial court.

Trial: Evidence: Testimony: Witnesses. Where testimony given by a witness
on direct examination creates an inference favorable to the party producing the
witness, anything within the knowledge of that witness tending to rebut the
inference is admissible on cross-examination, and the opposing party is entitled
to pursue that line of cross-examination as a matter of right.

Trial: Eminent Domain: Expert Witnesses: Evidence: Sales. In a condemna-
tion proceeding, a party may be permitted to cross-examine an expert witness
as to comparable sales other than those relied upon by the witness, provided that
foundation has been laid that the sales inquired about are, in fact, comparable.
New Trial: Verdicts: Appeal and Error. Only an error which is prejudicial to
the rights of the unsuccessful party justifies a new trial; in the absence of such
an error, the successful party, having sustained the burden and expense of trial,
is entitled to keep the benefit of the verdict.

Trial: Evidence: Appeal and Error. In a civil case, the admission or exclu-
sion of evidence which unfairly prejudices a substantial right of the complain-
ing litigant constitutes reversible error.

Eminent Domain: Real Estate: Valuation. The three generally accepted
approaches used for the purpose of valuing real property in eminent domain
cases are: (1) the market data approach, or comparable sales method, which
establishes value on the basis of recent comparable sales of similar properties;
(2) the income, or capitalization of income, approach, which establishes value
on the basis of what the property is producing or is capable of producing in
income; and (3) the replacement or reproduction cost method, which establishes
value upon what it would cost to acquire the land and erect equivalent struc-
tures, reduced by depreciation.

_ . Each of the three generally accepted approaches for the pur-
pose of valuing ing real property in eminent domain cases is but a method of ana-
Iyzing data to arrive at the fair market value of the real property as a whole.
Eminent Domain: Real Estate: Improvements: Valuation. The unit rule for
valuing property requires that the value of improved property be considered as
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a whole, without the assignment of separate costs for the land and individual
improvements.

15. : : : . Generally, the reproduction cost method for valuing

property may be used only in rare cases where there is a lack of comparable

sales of similar property, where the structures on the property are in some sense
unique, or where the character of the improvements is unusually well adapted
to the kind of land upon which they exist.

i ___t____t__ .A finding of uniqueness or special use is proper only

when property has special capabilities which make it unmarketable at its true

value due to unique improvements.

17. Trial: Evidence: Rebuttal Evidence: Waiver. Normally, an objection to inad-
missible evidence is waived if the objecting party later introduces similar evi-
dence; however, the rule does not apply where the objecting party introduces
similar evidence solely for the purpose of meeting the adversary’s case by
explaining or rebutting the original evidence.

18. Trial: Evidence: Appeal and Error. Where it does not appear from the record
that evidence wrongfully admitted in a jury trial did not affect the result of the
trial unfavorably to the party against whom it was admitted, its reception must
be considered prejudicial error.

19. Property: Valuation: Words and Phrases. Cost of repair is not synonymous
with market value.

20. Trial: Evidence: Testimony: Hearsay. A written summary of oral trial testi-
mony offered to prove the truth of the matter asserted therein constitutes inad-
missible hearsay.

21. Trial: Evidence: Testimony: Appeal and Error. The admission of written
summaries of oral trial testimony is prejudicially erroneous.

16.

Appeal from the District Court for Douglas County: JOHN
D. HarrtiGAN, JR., Judge. Reversed and remanded for a new
trial.

Paul F. Peters, of Schmid, Mooney & Frederick, for appel-
lant.

James D. Sherrets and David A. Jarecke, of Sherrets, Smith
& Gardner, P.C., for appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConNoLLy, and GERRARD, JJ.

CAPORALE, J.
I. STATEMENT OF CASE
This is a condemnation action in which the trial court, pur-
suant to verdict, entered judgment in the amount of $435,000
in favor of the plaintiff-appellee condemnee, Westgate
Recreation Association. In appealing to the Nebraska Court of
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Appeals, the defendant-appellant condemner, Papio-Missouri
River Natural Resources District, assigned a number of errors
to the trial court, including that it (1) incorrectly struck cer-
tain allegations from the district’s answer and (2) wrongly
received certain evidence. Under our authority to regulate the
caseloads of the Court of Appeals and this court, we, on our
own motion, removed the matter to our docket. We now
reverse the judgment of the trial court and remand for a new
trial. :

. BACKGROUND

Seeking land for its Big Papillion Creek Channel
Improvement Project and its Trailhead Park Project, the dis-
trict instituted this action to acquire fee title to a portion of the
land owned by Westgate. Westgate used its land as a swimming
pool complex, which contained a main pool, a wading pool, a
bathhouse, a parking lot, a redwood pavilion, a pumphouse, a
storage area, outside lighting, and a chain link fence. The line
of the taking went across a corner of the main pool, making
its retention infeasible. Before the taking, the land contained
143,545 square feet and was zoned development reserve/flood
plain/floodway. The property actually taken contained 81,725
square feet, leaving the condemnee 61,820 square feet.

IOI. ANALYSIS
With that background, we turn our attention to the assign-
ments of error, supplying such additional facts as resolution of
the issues requires.

1. STRICKEN ALLEGATIONS
In the first assignment of error, the district complains of the
trial court’s striking from the district’s answer the allegations
which pled, as an affirmative defense, that Westgate’s accep-
tance of the full amount of the award of the appraisers waived
any right of appeal it otherwise had.

(a) Scope of Review
Whether allegations should be stricken presents a question
of law, in connection with which a reviewing court has an
obligation to reach its own conclusions independent of those
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reached by the lower courts. See Kramer v. Miskell, 249 Neb.
662, 544 N.W.2d 863 (1996).

(b) Application of Law to Facts

The district’s answer alleged that the amount awarded to
Westgate by the county court appraisers was the sum of
$291,569.66; that subsequent to such award, the district
deposited the amount of $291,569.66 with the clerk of the
county court in payment of such award; and that subsequent
thereto, on or about September 17, 1991, Westgate obtained
the district’s stipulation and was paid by, and accepted from,
the clerk of the county court the entire $291,569.66; and that
having accepted the payment of the entire amount of the dam-
ages awarded, Westgate waived, and is precluded from further
prosecuting, its appeal.

The district contends that the foregoing affirmative defense
is based on our holding in McCook Livestock Exchange Co. v.
State, 173 Neb. 766, 115 N.W.2d 147 (1962). The county
court appraisers therein assessed the damages to the condem-
nee in the sum of $1,730, and the condemnee filed its notice
of appeal to the district court. While the appeal was pending,
the parties entered into a stipulation to release to the condem-
nee $1,350, an amount somewhat less than the 80 percent
authorized to be released under then Neb. Rev. Stat.
§ 76-719.01 (Cum. Supp. 1959). However, almost 3 months
before the stipulation, the condemnee’s accountant had
received a check of the county judge for $1,730, the full
amount of the award, which was marked “For Condemnation.”
The accountant deposited the check to the credit of the con- .
demnee. After the issues were joined on the appeal, the con-
demner successfully moved the district court to dismiss the
appeal because the condemnee had ratified the award of the
appraisers by acceptance of the full amount of the award from
‘which it had appealed. We affirmed.

However, McCook Livestock Exhange Co. is distinguishable
from the situation at hand on two separate grounds. First,
§ 76-719.01 has since been amended so that there no longer is
a restriction on the amount authorized to be released to a con-
demnee. 1969 Neb. Laws, ch. 329, § 13, p. 1184. Second,
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although the McCook Livestock Exchange Co. opinion states

the general rule that a party who, after appealing from a judg-

ment in that party’s favor, voluntarily accepts the benefits or

receives the advantage of the judgment is thereby precluded

from afterward prosecuting his or her appeal, it also observed:
Where in a condemnation suit a condemnee receives the
full amount of an award made to it in county court by
reason of a mistake in the payment, both on the part of
the county judge and the condemnee’s agent, and fails to
pay or tender back the portion of the payment which
exceeds that to which it was entitled with reasonable
promptness after the discovery of the mistake, its appeal
to the district court should be dismissed.

Id. at 770, 115 N.W.2d at 150.

Neb. Rev. Stat. § 76-719 (Cum. Supp. 1994) provides, in
part, that “[i]n case an appeal is taken either to the district
court or the Court of Appeals, any money deposited by the
condemner shall remain in the hands of the county judge until
a final judgment is rendered except as provided in section
76-719.01.”

Section 76-719.01 (Reissue 1990), in effect at the time of
the stipulation, provided, in part:

Upon stipulation of the parties in interest, the county
judge shall order that the amount stipulated by the par-
ties, of the money deposited by the condemner in the
county court, be paid forthwith for or on account of the
damages the condemnee has sustained or will sustain by
the appropriation of the property to the use of the con-
demner.

As Westgate received the moneys pursuant to the stipulation
with the district, and because § 76-719.01 was amended as
described earlier, Westgate received no money in excess of that
which it was entitled to withdraw. Therefore, McCook
Livestock Exchange Co. is inapposite.

(c) Resolution
The allegations at issue were therefore irrelevant and were
properly stricken. See Neb. Rev. Stat. § 25-833 (Reissue
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1995). Accordingly, there is no merit to the first assignment
of error.

2. EVIDENCE RECEIVED
The second assignment of error claims that the trial court
wrongly admitted evidence concerning comparable sales,
incorrectly received the testimony concerning the cost of
reproducing the pool facility, improvidently accepted evidence
concerning past costs of repairs, and mistakenly refused to
reject written summaries of testimonial evidence,

(a) Scope of Review
In proceedings where the Nebraska Evidence Rules apply,
the admissibility of evidence is controlled by said rules; judi-
cial discretion is involved only when the rules make such dis-
cretion a factor in determining admissibility. Floyd v.
Worobec, 248 Neb. 605, 537 N.W.2d 512 (1995).

(b) Application of Law to Facts

(i) Comparable Sales

One of the real estate appraisers called by Westgate testified
in Westgate’s case in chief that in his opinion the value of the
facility before the taking was $945,635 and the value of the
property that was taken was $760,175. The claim that the trial
court improperly received evidence concerning comparable
sales on which Westgate’s appraiser relied in formulating those
opinions rests on the fact that the trial court permitted the
appraiser to testify concerning those sales for the first time
during the rebuttal phase of the trial.

The general rule is that rebuttal evidence should be con-
fined to that which explains, disproves, or counteracts evi-
dence introduced by the adverse party. Cromer v. Farmland
Service Coop, Inc., 198 Neb. 355, 252 N.W.2d 635 (1977).
However, it is within the discretion of the trial court to allow
the introduction of evidence in rebuttal which would have been
proper evidence upon the case in chief or should have been
introduced during the case in chief. Id.; Sacco v. Gau, 188
Neb. 808, 199 N.W.2d 605 (1972). A judicial abuse of dis-
cretion requires that the reasons or rulings of a trial judge be
clearly untenable, unfairly depriving a litigant of a substantial
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right and a just result. Adrian v. Adrian, 249 Neb. 53, 541
N.W.2d 388 (1995).

As the district’s appraiser had testified concerning the com-
parable sale prices he relied upon in formulating his opinion
that Westgate’s damage by the taking was $190,259, it cannot
be said that allowing Westgate’s appraiser to testify in rebuttal
with regard to the particulars of the comparable sales that
formed the basis of his valuation opinion given in Westgate’s
case in chief constituted an abuse of discretion.

Although the district further asserts that no adequate foun-
dation for the testimony had been laid, we wrote in Wear v.
State of Nebraskd, 215 Neb. 69, 75-76, 337 N.W.2d 708, 713
(1983):

Generally, evidence as to the sale of comparable prop-
erty is admissible as evidence of market value, provided
there is adequate foundation to show the evidence is
material and relevant. The foundation evidence should
show the time of the sale, the similarity or dissimilarity
of market conditions, the circumstances surrounding the
sale, and other relevant factors affecting the market con-
ditions at the time. . . .

Whether properties, the subject of other sales, are suf-
ficiently similar to the property condemned to have some
bearing on the value under consideration, and to be of aid
to the jury, must necessarily rest largely in the sound dis-
cretion of the trial court. The trial court’s determination
will not be interfered with in the absence of an abuse of
discretion. The exact limits, either of similarity or dif-
ference, or of nearness or remoteness in point of time,
depend upon the location and character of the properties
and the circumstances of the case.

Westgate’s appraiser testified as to the size of the properties,
the time of the transactions, the locations of the properties, the
highest and best uses of the properties, and the means by
which he confirmed the sale prices. This meets the minimum
foundational requirements.

The district also complains, however, that the trial court
permitted Westgate during the district’s presentation in chief
to cross-examine the district’s appraiser about the comparable
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sales relied upon by Westgate’s appraiser, notwithstanding that
Westgate’s appraiser had not yet testified about those sales.

One of the issues presented in Janik v. Gatewood, 233 Neb.
298, 444 N.W.2d 900 (1989), was whether the trial court had
improperly limited the plaintiff’s cross-examination of the
defendant’s expert witness, thus preventing the plaintiff from
eliciting testimony that would affect the credibility of the wit-
ness. We noted that Neb. Evid. R. 611, Neb. Rev. Stat.
§ 27-611 (Reissue 1995), provides that a judge may, in the
exercise of discretion, permit, during cross-examination,
inquiry into additional matters as if on direct examination and
that cross-examination on matters affecting the credibility of a
witness is permitted. We held that

where testimony is given by a witness on direct exami-
nation and that testimony creates an inference favorable
to the party producing the witness, anything within the
knowledge of that witness tending to rebut the inference
is admissible on cross-examination, and the opposing
party is entitled to pursue that line of cross-examination
as a matter of right.
233 Neb. at 303-04, 444 N.W.2d at 904.

In Morrison v. Development Co., 38 Wyo. 190, 266 P. 117
(1928), the appellant condemnees complained that the trial
court erred in permitting cross-examination of their witnesses
concerning sales of property of which nothing had been said
in their direct examination. The Wyoming Supreme Court
noted, however, that the witnesses had testified in the course
of their direct examination that there were no sales of other
lands in the vicinity of the subject properties and no market
value therefor. The court stated that “it was proper that such
witnesses should be asked on cross-examination about other
sales which had occurred in the neighborhood in order that
their knowledge on the subject might be tested.” Id. at 198,
266 P. at 120.

This holding was refined in Routh v. State Highway
Commission, 402 P.2d 706 (Wyo. 1965). There, the appellants
complained that the trial court erred in restricting their
cross-examination as to lands and the valuation thereof in the
immediate vicinity or adjacent to lands presented as compara-



WESTGATE REC. ASSN. v. PAPIO-MISSOURI RIVER NRD 19
Cite as 250 Neb. 10

bles. The court noted that in the case then before it, the appel-
lants “established no sufficient background for cross-examina-
tion by presenting evidence that the property inquired about
was similar or comparable to the condemned property,” and
that, therefore, insufficient foundation had been laid for the
interrogation. Id. at 709-10. See Ohio Turnpike Commission v.
Fiehler, 139 N.E.2d 452 (Ohio App. 1955).

Therefore, in a condemnation proceeding, a party may be
permitted to cross-examine an expert witness as to comparable
sales other than those relied upon by the witness, provided that
foundation has been laid that the sales inquired about are, in
fact, comparable. Here, at the time the district’s appraiser was
cross-examined, there had been no foundation laid that the
sales used by Westgate’s appraiser were comparable.
Consequently, it was wrong to permit such questioning.

But not every error justifies a new trial; only an error which
is prejudicial to the rights of the unsuccessful party does so;
in the absence of such an error, the successful party, having
sustained the burden and expense of trial, is entitled to keep
the benefit of the verdict. See, Macholan v. Wynegar, 245
Neb. 374, 513 N.W.2d 309 (1994); Wolfe v. Abraham, 244
Neb. 337, 506 N.W.2d 692 (1993). See, also, Clouse v. St.
Paul Fire and Marine Ins. Co., 152 Neb. 230, 40 N.W.2d 820
(1950) (error does not justify new trial unless it disadvantaged
complaining party).

In a civil case, the admission or exclusion of evidence
which unfairly prejudices a substantial right of the complain-
ing litigant constitutes reversible error. McDonald v. Miller,
246 Neb. 144, 518 N.W.2d 80 (1994); Rosse v. Rosse, 244
Neb. 967, 510 N.W.2d 73 (1994). Here, the necessary foun-
dation was ultimately laid during Westgate’s rebuttal evidence.
Thus, the error was not prejudicial.

(ii) Reproduction Cost
A builder called by Westgate testified that in his opinion the
replication cost, or a cost to reproduce the pool facility, was
$502,303. In reaching his opinions, the appraiser for Westgate
referred to in subpart (i) above relied upon that testimony. The
district urges that as the land and the fixtures should have been
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valued as a whole rather than separately, neither the opinion
of the builder nor those of the appraiser should have been
received. In effect, the district argues that such testimony vio-
lated the “unit rule” in valuing fixtures.

We agree that there are three generally accepted approaches
used for the purpose of valuing real property in eminent
domain cases: (1) the market data approach, or comparable
sales method, which establishes value on the basis of recent
comparable sales of similar properties; (2) the income, or cap-
italization of income, approach, which establishes value on the
basis of what the property is producing or is capable of pro-
ducing in income; and (3) the replacement or reproduction
cost method, which establishes value upon what it would cost
to acquire the land and erect equivalent structures, reduced by
depreciation. Ellis v. City of Kansas City, 225 Kan. 168, 589
P.2d 552 (1979); Correia v. New Bedford Redevelopment
Authority, 375 Mass. 360, 377 N.E.2d 909 (1978);
Manchester Housing Auth. v. Reingold, 130 N.H. 598, 547
A.2d 219 (1988); 4 Nichols’ The Law of Eminent Domain
§ 12C.01[3] (rev. 3d ed. 1995). Each of these approaches is
but a method of analyzing data to arrive at the fair market
value of the real property as a whole. Correia, supra.

We also agree that the unit rule is applicable whenever the
market data approach is employed, Ellis, supra, and that this
rule requires that the value of improved property be considered
as a whole, without the assignment of separate costs for the
land and individual improvements, Dept. of Transp. v. First
Bank, 260 Ill. App. 3d 490, 631 N.E.2d 1145 (1992). See,
Ellis, supra; Milwaukee & Sub. Transp. v. Milwaukee County,
82 Wis. 2d 420, 263 N.W.2d 503 (1978); Alaska State
Housing Authority v. DuPont, 439 P.2d 427 (Alaska 1968).

Although we have not heretofore adopted the unit rule by
name, we have demonstrated a preference for valuing con-
demned property as a whole. See, Y Motel, Inc. v. State, 193
Neb. 526, 227 N.W.2d 869 (1975) (ordinarily, entire property
involved is to be valued and damages to it assessed as a
whole); Medelman v. Stanton-Pilger Drainage Dist., 155 Neb.
518, 52 N.W.2d 328 (1952) (when land taken has valuable
deposits of minerals, or contains sand, gravel, peat, or other
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materials of value, or is covered with growing crops or trees
capable of being converted into lumber, circumstances may be
considered so far as they affect market value of land, but part
of realty cannot be separately valued for its materials as an
item additional to value of land for purpose of sale). In addi-
tion, our dicta have referred to the unit rule by name. Pettijohn
v. State, 204 Neb. 271, 281 N.W.2d 901 (1979) (measure of
value in suit by lessee for value of improvements sold by lessor
not like unit rule in eminent domain proceedings).

However, as Westgate’s appraiser used the reproduction cost
method in assessing the value of Westgate’s property, and as
the unit rule is applicable only for the market data approach,
the issue is not whether the unit rule was violated, but, rather,
whether the appraiser was properly allowed to consider the
cost of reproduction in giving his opinion as to the value of
Westgate’s property.

We have declared that methods of valuation other than the
market data approach may be used in certain circumstances. In
Iske v. Metropolitan Utilities Dist., 183 Neb. 34, 47, 157
N.wW.2d 887, 896 (1968), we held that “capitalization of
income of rentals from a reasonably prospective use of the
property is an acceptable method of arriving at the value of the
property as a factor in the determination of its present market
value . . . .” In First Baptist Church v. State, 178 Neb. 831,
836-37, 135 N.W.2d 756, 759-60 (1965), we observed in
dicta:

Where there is proof that there is no market value of
property with a specialized use, such as a church, con-
vent, hospital, college premises, or the like, the general
rule is that resort may be had to some other method of
fixing the value of property. . . .

Depending on the nature of the property, the authori-
ties have supported different methods of determining
value in these situations. Expert testimony as to repro-
duction or replacement cost, less depreciation, has been
approved in many cases as competent foundation evi-
dence to support an opinion as to valuation.

See, also, Graceland Park Cemetery Co. v. City of Omaha,
173 Neb. 608, 114 N.W.2d 29 (1962).
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It is generally held, and we agree, that the reproduction cost
method as an independent test of value may be used only in
rare cases where there is a lack of comparable sales of simi-
lar property, where the structures on the property are in some
sense unique, or where the character of the improvements is
unusually well adapted to the kind of land upon which they
exist. Manchester Housing Auth. v. Reingold, 130 N.H. 598,
547 A.2d 219 (1988); Ellis v. City of Kansas City, 225 Kan.
168, 589 P.2d 552 (1979); Correia v. New Bedford
Redevelopment Authority, 375 Mass. 360, 377 N.E.2d 909
(1978); Alaska State Housing Authority, supra; State v.
Burnett, 24 N.J. 280, 131 A.2d 765 (1957); DURA .
Pogzeba, 38 Colo. App. 168, 558 P.2d 442 (1976).

However, we agree as well with the observation of the New
Hampshire Supreme Court in Manchester Housing Auth., 130
N.H. at 602, 547 A.2d at 222, that there is no need

to adopt a rigid rule limiting the use of reproduction cost
evidence to cases involving indisputably “unique” build-
ings with special characteristics. Rather, where the trial
court, in the exercise of its sound discretion, has permit-
ted the jury to consider reproduction cost evidence in an
eminent domain proceeding, we will find no error on
review if the record documents either (1) the property’s
uniqueness, or (2) the presence of a number of alterna-
tive safeguards—for example, recourse to the reproduc-
tion cost method as a last resort, other appraisals, chal-
lenges to the evidence on cross-examination, and
instructions to the jury on its duty to consider all of the
evidence in determining value—that probably minimize
the risk of excessive influence on the jury.
See, also, Correia, supra (although cognizant that cost repro-
duction data does not always reflect meaningful measure of
value, trial judge should be allowed to exercise discretion in
determining when special conditions exist so as to justify use
of such data). We thus conclude that it would be imprudent to
limit the use of the reproduction cost method in this state only
to unique buildings, as improved property may exist in the
midst of an expanse of vacant land, resulting in a lack of com-
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parable sales which would make the use of the market data
approach impossible.

We also agree with the Illinois Supreme Court’s view that a
finding of uniqueness or special use is proper “ ‘only when
property has special capabilities which make it unmarketable
at its true value due to unique improvements * * * 7 Pegple
ex rel. Director of Finance v. YWCA, 74 1ll. 2d 561, 569, 387
N.E.2d 305, 309-10 (1979). In that case, the condemner
sought to condemn land and a building containing a swimming
pool, among other things. The court found that the property
was not of a special use and that the improvements were not
of such a unique nature as to render use of the fair market
standard unjust or determination of market value impossible.
Here, too, the presence of the swimming facility does not
make Westgate’s property unique.

However, the lack of uniqueness is not alone determinative
of whether use of the reproduction cost method is proper in
this case. Westgate’s appraiser, in discussing the market data
approach, testified:

Now, in the case of the Westgate pool, it was a major
problem because there were no pools for sale, there is not
a general market for pools; I could not [go] out and find
sales of pools. So in this case, the market approach is not
applicable in the sense of finding another pool for sale.
There has been one pool sale that I had been aware of
and in my opinion, it was not a market sale so there was
no way I could use the market approach. So I considered
the market approach and could not use it.

I concluded [the income approach] was not appropri-
ate because it’s not an income property and it’s not —
was not built for nor run for income production.

Under that circumstance, the reproduction cost method was an
available method to determine value. Thus, it cannot be said
the trial court erred in admitting the appraiser’s opinion
merely because the opinion relied on the reproduction cost
method.

The difficulty is that Westgate’s appraiser also stated that
the highest and best use of the land as vacant was commercial,
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and as improved was recreational. In arriving at his opinion as
to the value of the property, the appraiser valued it at $3 per
square foot as if it were vacant commercial land and then
included in his opinion of value the cost of the pool. It is this
method to which the district objects.

As stated in 4 Nichols’ The Law of Eminent Domain
§ 12B.11[1] at 12B-83 to 12B-85 (rev. 3d ed. 1995):

The problem of the appraiser and of the court is to
determine the extent to which the value of the land is
enhanced (or, conversely, diminished) by the structure
upon it. Implicit in the utilization of evidence of repro-
duction cost is the fact that the structure adds value. .

The proper measure of just compensation is market
value of the land with the buildings upon it, with the
owner receiving nothing for the buildings unless they
increase the market value of the land. Accordingly, evi-
dence of the structural value of the buildings is not
admissible as an independent test of value. When, how-
ever, it is shown that the character of the buildings is well
adapted to the location, the structural cost of the build-
ings, after making proper deductions for depreciation by
wear and tear, is a reasonable test of the amount by
which the buildings enhance the market value of the
property.

The appraiser explained that he valued the land as com-
mercial real estate because “the value of the land as unim-
proved is developed specifically for the cost approach. And it’s
saying if we had to replace this facility and buy land to replace
it, what would that land be worth? That’s the unimproved
part.” However, that is an incorrect statement regarding the
replacement cost approach.

Therefore, an appraiser utilizing the reproduction cost
method cannot include as a factor the value of existing
improvements, unless the improvements enhance the value of
the land. As noted previously, in this case Westgate’s appraiser
valued the land as commercial real estate, its highest and best
use as vacant land. It was therefore erroneous to include the
cost of replacing the pool, as this did not enhance the proper-
ty’s value as commercial real estate. The situation would be
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otherwise if the highest and best use of the land were recre-
ational, for then the existing improvements would enhance its
value.

The question is not what it would cost the condemnee to go
out and purchase similar property and construct the same type
“of improvements on that property; rather, the question is what
is the value of the property owned by the condemnee as of the
date of the taking. The replacement cost method allows a con-
demnee, when there are no comparable sales available, to
value the land and the improvements separately to arrive at the
fair market value so that any enhancement of the value of the
land by the improvements will be taken into consideration. But
where the highest and best use of the condemnee’s land is val-
ued in such a way, i.e., commercial real estate, the value of
which is not enhanced by the existing improvements, it is
illogical to factor in the replacement costs of the improve-
ments. Since the existing improvements do not enhance the
value of the land, the need to value them separately does not
exist. See, Ark. State Highway Comm. v. Richards, 229 Ark.
783, 318 S.W.2d 605 (1958) (in absence of showing that cost
of particular improvement aids in determining market value of
whole estate, evidence of cost should be excluded);
Connecticut Printers, Inc. v. Redevelopment Agency, 159
Conn. 407, 270 A.2d 549 (1970) (general rule is that proper
measure of damages is not market value of land plus repro-
duction cost of improvements, but market value of property as
improved, in view of all uses to which it is adaptable and
available; structure or improvement may add little or nothing
to value unless it is of such character that it is adapted to some
prospective use which affects market value of land);
Commonwealth v. Stamper, 345 S.W.2d 640 (Ky. App. 1961)
(improvements should be considered only to extent they
enhance value of land to which affixed; if owner builds expen-
sive house on land in slum area, cost of house is not fair test
of amount by which house enhances market value of property
because, as practical matter, property will not be marketable
for sum commensurate with cost of house).

In Ark. State Hwy. Comm’n v. Toffelmire, 247 Ark. 74,
444 S.W.2d 241 (1969), three witnesses for the condemnee all
testified that the highest and best use of the entire property at
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the time of the taking was commercial, yet they all intermin-
gled residential and commercial values. One expert valued the
land before the taking as commercial in the amount of $40,964
and the improvements as residential in the amount of $28,153.
The Arkansas Supreme Court reversed the jury’s award, stat-

ing:

Clearly, in a commercial use evaluation, the value of
the improvements, both before and after the taking,
should [be] based on commercial worth. Our case of
Arkansas State Highway Comm’n v. Griffin, 241 Ark.
1033, 411 S.W.2d 495 (1967), sets out the rule. There we
said “a verdict rendered by a jury which was partially
based on testimony relating to commercial value of the
land, and partially based on testimony relating to the
land’s value for residential purposes, would not be proper

”»

247 Ark. at 75, 444 S.W.2d at 241-42.

A similar result was reached in Matter of Co. of Nassau, 43
A.D.2d 45, 51, 349 N.Y.S.2d 422, 429 (1973), wherein the
court stated:

By no approach, therefore, can consideration be given to
the improvements on the land as an alternative to the
highest and best use as vacant land available for residen-
tial purposes. Where, as here, the highest and best use is
for the land to be employed for a different purpose, no
substantial value can be accorded to the improvement
which has to be torn down. In Acme Theatres v. State of
New York (26 N Y 2d 385, 388-389) [258 N.E.2d 912,
914, 310 N.Y.S.2d 496, 499 (1970)], this principle was
enunciated as follows: “This is abundantly clear when we
consider that in order to achieve a use of the land for pur-
poses other than a drive-in-theatre, it would be necessary
to demolish the buildings located thereon, whose exis-
tence is inconsistent with that highest and best use
[emphasis supplied]. It is illogical to award damages for
buildings that must be destroyed to achieve the use con-
templated in the award of damages for the land.”

See, also, Ark. State Hwy. Comm’n v. Pearrow, 1 Ark. App.
289, 614 S.W.2d 695 (1981) (judgment reversed where expert
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who valued land at $6,400 per acre for commercial purposes
also assigned value of $31,040 to condemnees’ dwelling which
did not contribute to commercial use of property).

As we have determined that it was wrong to allow
Westgate’s appraiser to testify as to the value of the property
including as a factor the cost of reproducing the pool facilities,
the question becomes whether this error was prejudicial.
Westgate contends that it was not, as the district’s appraiser
also used the reproduction cost method in arriving at the
$190,259 value of the land taken, using comparable sales of
commercial real estate. In the opinion of the district’s
appraiser, the highest and best use of the property was recre-
ational. In order to determine the value of a portion of the
land, the district’s appraiser used comparison sales with land
that had commercial, quasi-commercial, and industrial uses.
To that value, and the value of the property in the floodway,
he added the value of the improvements.

It is true that normally, an objection to inadmissible evi-
dence is waived if the objecting party later introduces similar
evidence. State v. Lee, 247 Neb. 83, 525 N.W.2d 179 (1994).
However, the rule does not apply where the objecting party
introduces similar evidence solely for the purpose of meeting
the adversary’s case by explaining or rebutting the original evi-
dence. Id. The evidence given by Westgate’s appraiser and that
given by the district’s appraiser are not similar, notwithstand-
ing that both used the reproduction cost method and compara-
ble sales of commercial real estate to arrive at the value of the
underlying land. The difference between the testimony of
Westgate’s appraiser and that of the district’s appraiser is that
while Westgate’s appraiser valued the property as commercial
and used comparison sales of other nearby commercial prop-
erties because of their similarities, the district’s appraiser val-
ued the property as recreational and used comparison sales of
other properties, not because of their designation as commer-
cial or industrial, but because of their similarities in location,
zoning, and proximity to a floodway or flood plain.

The district’s appraiser testified: “I searched for any kind
of sales that had similarity with the subject; emphasizing again
a property with portions in the floodway and floodway fringe
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and also zoning. I tried to find as many as I could that had
zoning that was similar to the subject.” In addition, the expert
looked for sales that had similar locations and similar sizes.

In contrast, Westgate’s appraiser stated that “we have to
evaluate the property as unimproved as part of the assignment.
As for the unimproved portion of the assignment, I looked for
comparable unimproved sales. The unimproved highest and
best use was as commercial, and the comparable sales were
commercial and they were largely unimproved.” Westgate’s
appraiser went on to state that he looked for properties that
had land in the floodway, in the flood plain, and in a location
for similar commercial or potential commercial uses. Of the
six comparison sales Westgate’s appraiser considered, all had
as their highest and best use, in his opinion, commercial use.
Indeed, he emphasized the commercial aspects of each com-
parable sale, i.e., their locations with respect to Interstate 80
or major thoroughfares and their visibility from Interstate 80,
in discussing why each sale was a proper comparison.
Proximity to and visibility from Interstate 80 do not seem to
be factors that would affect the value of property that is used
for a recreational use in the way it would affect property that
has a commercial use.

What is clearly lacking from the opinion of Westgate’s
appraiser is some foundation to show that the evidence of com-
parable sales of commercial real estate is material and relevant
to the value of the recreational property, i.e., property with the
pool facilities, so that they could be factored into the value of
the whole estate. See Wear v. State of Nebraska, 215 Neb. 69,
337 N.W.2d 708 (1983) (generally, evidence as to sale of com-
parable property is admissible as evidence of market value,
provided there is adequate foundation to show evidence is
material and relevant; foundation evidence should show time
of sale, similarity or dissimilarity of market conditions, cir-
cumstances surrounding sale, and other relevant factors affect-
ing market conditions at time). It was therefore error to
receive the testimony of Westgate’s appraiser.

While the amount of the verdict falls within the various
value opinions, it is impossible to determine what effect the
opinion of Westgate’s appraiser had on the verdict. Where it
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does not appear from the record that evidence wrongfully
admitted in a jury trial did not affect the result of the trial
unfavorably to the party against whom it was admitted, its
reception must be considered prejudicial error. Singles v.
Union P. R.R. Co., 174 Neb. 816, 119 N.W.2d 680 (1963);
Fries v. Goldsby, 163 Neb. 424, 80 N.W.2d 171 (1956); Lane
v. Burt County Rural Public Power Dist., 163 Neb. 1, 77
N.W.2d 773 (1956).

Thus, the district was unfairly prejudiced by the opinion of
Westgate’s appraiser based on both the value of the land as
commercial real estate and the value of the pool facility.

(iii) Repair Costs

While that determination in and of itself requires that this
cause be remanded for a new trial, we consider the remaining
claims of evidential error, as the issues are likely to arise again
in the course of that proceeding.

The district challenges as well the trial court’s receipt of
evidence concerning the cost of repairs made to Westgate’s
improvements prior to the date of the taking. Westgate’s pres-
ident was allowed to testify as to an amount spent on pool
repairs from 1982 to 1990. In addition, evidence of expendi-
tures for materials for repairs accomplished from 1981 to the
date of the taking was received.

Cost of repair is not synonymous with market value. See
Kinter v. United States, 156 F.2d 5 (3d Cir. 1946). We held in
First Baptist Church v. State, 178 Neb. 831, 135 N.W.2d 756
(1965), that testimony as to the cost of remodeling the subject
property 8 to 14 years previously was not competent evidence
of market valuation because it was not relevant and was too
remote in point of time.

Indeed, Westgate concedes that the cost of past repairs pro-
vides no evidence of the value of the property, but urges that
in this case the evidence was admissible, as it rebutted the tes-
timony of the district’s appraiser that the pool facilities were
half depreciated. The difficulty with this contention is that a
review of the record reveals that Westgate adduced this evi-
dence before the district’s appraiser testified.
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Thus, the evidence was inadmissible; again, as it cannot be
determined how the improperly admitted evidence influenced
the jury, its receipt must be considered prejudicial error.

(iv) Summary Documents

The district also contends that the trial court erred in
receiving into evidence exhibits consisting of written sum-
maries of the testimony given by the two appraisers called by
Westgate.

One of the questioned exhibits is a one-page summary of
Westgate’s appraiser testifying as outlined in subparts (i) and
(ii) above. The summary details this appraiser’s opinion as to
value in terms of the pool facilities and the land, the value of
the remainder both before and after the taking, the damages to
the remainder, and the total taking damages. The other ques-
tioned exhibit is a single-page cover letter from the other
Westgate appraiser to Westgate’s counsel, which summarizes
the opinions that the appraiser expressed at trial as to the value
of the property before the taking, the value of the part taken,
the value of the remainder before the taking, the value of the
remainder after the taking, the damages to the remainder, and
the total compensation due Westgate.

The district urges that the summaries constituted inadmissi-
ble and prejudicial hearsay.

Neb. Evid. R. 801, Neb. Rev. Stat. § 27-801(3) (Reissue
1995), defines hearsay as “a statement, other than one made
by the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted.” While
the statements contained in the written summaries substan-
tially duplicated certain of the oral testimony given at trial by
Westgate’s appraisers, it cannot be said that the statements
contained in the summaries were themselves made at trial.
Inasmuch as the statements contained in the summaries were
offered to prove the truth of the matters asserted therein, the
summaries constituted hearsay and were improperly admitted.
See, Howells Elevator v. Stanco Farm Supply Co., 235 Neb.
456, 455 N.W.2d 777 (1990) (written estimate of repair dam-
age was hearsay); Belitz v. Suhr, 208 Neb. 280, 303 N.W.2d
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284 (1981) (statements of third parties in officer’s report
hearsay).

As explained by the Virginia Supreme Court, the admission
of evidence of this type is prejudicially erroneous because dur-
ing its deliberations, the jury might place more weight on writ-
ten summaries than on its collective recollection of the actual
testimony. Norfolk and Western Ry. Co. v. Puryear, 250 Va.
559, 463 S.E.2d 442 (1995). Accord Dept. of Transp. v.
Benton, 214 Ga. App. 221, 447 S.E.2d 159 (1994).

(c) Resolution
Because of the foregoing evidential errors, the second
assignment of error is meritorious.

IV. JUDGMENT
For the foregoing reasons, the judgment of the trial court is,
as first noted in part I, reversed and the cause remanded for a
new trial.
REVERSED AND REMANDED FOR A NEW TRIAL.

MARY SWIFT, APPELLANT, V. DAIRYLAND INSURANCE COMPANY,
APPELLEE.
547 N.W.2d 147

Filed May 10, 1996. No. $-94-312.

1. Judgments: Appeal and Error. A proper result will not be reversed merely
because it was reached for the wrong reasons.

2. : __ . Where the record demonstrates that the decision of the trial court
is correct, although such correctness is based on a different ground from that
assigned by the trial court, the appellate court will affirm.

3. Res Judicata: Appeal and Error. An appellate court may raise the issue of res
judicata sua sponte.

4. Res Judicata: Judgments. The doctrine of res judicata bars relitigation not only
of those matters actually litigated, but also of those matters which might have
been litigated in an earlier proceeding if (1) the former judgment was rendered
by a court of competent jurisdiction, (2) the former judgment was a final judg-
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ment, (3) the former judgment was on the merits, and (4) the same parties or
their privies were involved in both actions.

5. Res Judicata. Res judicata bars all of those issues which could have been raised
in the prior proceeding upon the same facts sought to be presented in the sub-
sequent action.

6. Judgments: Insurance: Motor Vehicles. It is not a prerequisite to recovery that
judgment first be obtained against the uninsured motorist as a condition prece-
dent to bringing suit against the insured motorist’s liability carrier.

7. Judgments. A judgment rendered by a court of competent jurisdiction is con-
clusive upon the parties thereto, even though the judgment is erroneous.

8. Demurrer: Pleadings: Appeal and Error. A court’s dismissal of a petition
after sustaining a demurrer results in a final, appealable order.

9. Judgments: Demurrer: Actions. A judgment of dismissal after sustaining a
demurrer based on the failure to state a cause of action is a judgment on the
merits, even though by amendments a good cause of action might be stated.

Appeal from the District Court for Buffalo County: JouN P.
ICENOGLE, Judge. Affirmed.

Siegfried H. Brauer, of Ross, Schroeder, Brauer &
Romatzke, for appellant.

Jeffrey H. Jacobsen and Timothy M. Welsh, of Jacobsen,
Orr, Nelson, Wright, Harder & Lindstrom, P.C., for appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConNoLLy, and GERRARD, JJ.

WHITE, C.J.

Plaintiff-appellant, Mary Swift, initiated this action against
defendant-appellee, Dairyland  Insurance = Company
(Dairyland), seeking recovery under her automobile insurance
policy issued by Dairyland. Dairyland moved for summary
judgment, contending that it had received inadequate notice of
Swift’s lawsuit against the uninsured tort-feasor and therefore
was not bound by the results of that litigation. The district
court granted Dairyland’s motion and Swift appeals.

Swift assigns the following errors: (1) The court erred in
overruling Swift’s motion for summary judgment and in sus-
taining Dairyland’s motion for summary judgment; (2) the
court erred in finding that Dairyland was entitled to notice of
Swift’s Dawson County lawsuit against the tort-feasor; (3) the
court erred in finding that intervention had to be made avail-
able to Dairyland in the Dawson County lawsuit; (4) the court



SWIFT v. DAIRYLAND INS. CO. 33
Cite as 250 Neb. 31

erred in finding that Swift had failed to afford Dairyland pro-
cedural due process concerning the Dawson County lawsuit;
(5) the court erred in failing to enter judgment for Swift in the
amount of the uninsured motorist limits in her policy; and (6)
the court erred in failing to award Swift attorney fees, pre-
judgment and postjudgment interest, and litigation costs. We
affirm.

Swift was injured in an automobile accident when riding as
a passenger. The other car involved in the accident was driven
by Bruce DeMoss. DeMoss had no liability insurance and was
therefore uninsured. As a result of the accident, Swift incurred
injuries for which she was partially compensated by the insur-
ance carrier for the vehicle in which she was riding. At the
time of the accident, Swift had a policy with Dairyland which
provided uninsured motor vehicle coverage with a $50,000 per
person limitation. Swift made demand upon Dairyland for
additional payments to compensate her for her injuries.
However, the parties failed to reach an agreement.

Swift thereafter filed a petition against Dairyland seeking a
declaratory judgment and damages. In her petition, Swift
alleged that “[t]he accident was caused solely by the failure of
Bruce L. DeMoss to stop at a red light” and that DeMoss was
uninsured. Swift further alleged that Dairyland was in breach
of the insurance policy because it had refused to pay under the
policy’s uninsured motorist provision. Swift prayed for “a dec-
laration of her rights under the contract of insurance with the
defendant, for a jury determination of all relevant factual dis-
putes, for judgment in the amount of her damages occasioned
by defendant’s breach,” and for prejudgment and postjudg-
ment interest and costs.

In response to Swift’s petition, Dairyland filed a demurrer,
contending that

said Petition does not state a cause of action against this
defendant upon which relief can be granted, and in par-
ticular it appears that plaintiff is attempting to bring a
direct action against an insurance company who may have
some responsibility for the tortuous [sic] acts of another.
Defendant contends that it is not a proper party defen-
dant in this action.











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































