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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

STATE OF NEBRASKA, APPELLEE, V. LARRY L. LEGRAND,
APELLANT.
541 N.W.2d 380

Filed December 22, 1995. Nos. $-93-1086, S-93-1087.

Judgments: Appeal and Error. When reviewing a question of law, an appcllate
court reaches a conclusion independent of the lower court’s ruling.

Appeal and Error. When the trial court sits as the finder of fact, its findings will
not be disturbed on appeal unless clearly wrong.

Constitutional Law: Courts. All courts shall be open, and every person, for any
injury done him in his lands, goods, person, or reputation, shall have a remedy
by duc course of law, and justice administered without denial or delay. The
foregoing constitutional provision is self-executing and controlling, paramount
and mandatory upon all courts of this state.

Constitutional Law. When a constitution gives a general power or enjoins a duty,
it also gives, by implication, every power necessary for the exercise of the one
or the performance of the other.

Courts. The courts of Nebraska, through their inherent judicial power, have the
authority to do all things reasonably necessary for the proper administration of
justice, whether any previous form of remedy has been granted or not.
Judgments: Due Process. A judgment issued from a proceeding that violates a
citizen’s right to due process is void.

Judgments. A void judgment may be set aside at any time and in any proceeding.
Judgments: Jurisdiction: Collateral Attack. A proceeding to vacate and set
aside a judgment for the reason that it is void must be brought in the court in
which the judgment was rendered.

Judgments: Jurisdiction. A judgment is a matter of record, and can only be
changed, set aside or modified, by the court whose authority the record is made,
or by the direction of a court of higher jurisdiction in proceedings to review the
judgment.

Prior Convictions: Collateral Attack: Right to Counsel: Appeal and Error.
Objections to the validity of a prior conviction offered for the purpose of sentence
enhancement, beyond the issue of whether the defendant had counsel or waived
the right to counsel, constitute a collateral attack on the judgment, and must be
raised either by a direct appeal from the prior conviction or in separate
proceedings commenced expressly for the purpose of setting aside the prior
conviction.
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11. Constitutional Law: Due Process: States. States are free to afford their citizens
greater due process protection under their state constitutions than is granted by
the federal constitution.

12. Constitutional Law. Once a defendant is informed of his constitutional rights,
there is no requirement that the court advise the defendant on each subsequent
court appearance of that same right.

13. Courts. The Nebraska Court of Appeals does not have authority to reverse the
holdings of the Nebraska Supreme Court.

Petition for further review from the Nebraska Court of
Appeals, CoNNoLLY, IRWIN, and MILLER-LERMAN, Judges, on
appeal thereto from the District Court for Dodge County, MARK
J. FUuHRMAN, Judge, on appeal thereto from the County Court
for Dodge County, F.A. Gossett III, Judge. Judgment of Court
of Appeals affirmed.

Robert Wm. Chapin, Jr., for appellant.

Don Stenberg, Attorney General, and Mark D. Starr for
appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
and GERRARD, JJ.

FAHRNBRUCH, J.

In these two “separate proceeding” cases, Larry L. LeGrand
asked the Dodge County Court to invalidate two of LeGrand’s
earlier convictions for driving while under the influence of
alcohol (DUI). LeGrand did so to avoid those convictions being
used to enhance the sentence in a third DUI charge pending
against him in Lancaster County.

In each of his petitions, LeGrand claimed that the trial
records in each of the two challenged convictions did not
affirmatively show that he entered his guilty plea freely,
voluntarily, knowingly, and intelligently.

The Dodge County Court denied the prayers of LeGrand’s
petitions. LeGrand appealed, and the district court for Dodge
County affirmed the denial. Upon appeal, the Nebraska Court
of Appeals affirmed the district court’s order, claiming that

under the holdings in Custis v. U.S., U.S. , 114 S.
Ct. 1732, 128 L. Ed. 2d 517 (1994), and Nichols v. U.S.,
U.S. , 14 S. Ct. 1921, 128 L. Ed. 2d 745 (1994), a

separate proceeding to collaterally attack prior state convictions
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is not constitutionally mandated. LeGrand v. State, 3 Neb. App.
300, 527 N.W.2d 203 (1995).

The Nebraska Court of Appeals erred in determining that
separate proceedings to collaterally attack previous convictions,
though repeatedly upheld by this court, were not available to
LeGrand. .

Based on the merits, we affirm the judgment of the district
court for Dodge County because LeGrand freely, voluntarily,
knowingly, and intelligently pled guilty in each of his two prior
convictions. The trial court was not clearly wrong in holding as
it did in each case.

ASSIGNMENTS OF ERROR

LeGrand assigns as error that (1) the Nebraska Court of
Appeals erred in applying the U.S. Supreme Court’s decisions
in Custis v. U.S., supra, and Nichols v. U.S., supra, to overrule
this court’s holdings in State v. Wiltshire, 241 Neb. 817, 491
N.W.2d 324 (1992), and State v. Oliver, 230 Neb. 864, 434
N.W.2d 293 (1989); (2) the Nebraska Court of Appeals’
decision conflicts with this court’s holdings in State v. Irish, 223
Neb. 814, 394 N.W.2d 879 (1986), and State v. Tweedy, 209
Neb. 649, 309 N.W.2d 94 (1981); and (3) the Nebraska Court
of Appeals’ conclusion of law is contrary to the plain language
of Neb. Rev. Stat. § 39-669.07(3) (Cum. Supp. 1992).

STANDARD OF REVIEW
When reviewing a question of law, an appellate court reaches
a conclusion independent of the lower court’s ruling. State v.
White, 244 Neb. 577, 508 N.W.2d 554 (1993).
When the trial court sits as the finder of fact, its findings will
not be disturbed on appeal unless clearly wrong. See State v.
Wilson, 238 Neb. 217, 469 N.W.2d 749 (1991).

FACTS
The State sought to use two earlier Dodge County DUI
convictions against LeGrand to increase a pending DUI charge
to third-offense DUI in Lancaster County.
In response, LeGrand sought separate proceedings in Dodge
County Court to invalidate the two earlier DUI convictions.
LeGrand alleged that the prior convictions were invalid because
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the trial records failed to affirmatively establish that his guilty
pleas had been freely, voluntarily, knowingly, and intelligently
entered as required by State v. Tweedy, supra.

In the first previous conviction, the record reflects that on
August 11, 1987, LeGrand, with counsel present, was arraigned
in Dodge County Court on a charge of DUI. The record further
reflects that LeGrand was advised of the penalties for the
offense; informed of his privilege against self-incrimination;
apprised of his rights to confront witnesses, to trial by jury, to
counsel, and to due process with proper notice and a fair and
impartial hearing; and informed that if he pled guilty he
forfeited his presumption of innocence and relieved the State of
its burden to prove beyond a reasonable doubt each element of
the crime charged and waived all defenses. LeGrand pled not
guilty.

On September 18, 1987, LeGrand appeared with counsel
before a different judge in the Dodge County Court to be
rearraigned and change his plea. At the rearraignment, the
record is silent as to whether LeGrand waived his privilege
against self-incrimination, his right to confront witnesses, his
right to a trial by jury, his right to counsel, and his right to due
process with proper notice and a fair and impartial hearing. The
record is also silent as to whether the court advised LeGrand
that if he pled guilty he forfeited his presumption of innocence
and relieved the State of its burden to prove beyond a reasonable
doubt each element of the crime charged.

However, the county court, through a checklist, did state that
defendant advised the Court that he/she understood the
nature of the charge(s), the possible penalties that might be
imposed, and all rights available to him by law, and that
this plea to the charge(s) was entered fully voluntary [sic],
knowingly, and intelligently, with full understanding of the
consequences.

LeGrand entered a plea of guilty which was accepted by the
court, and LeGrand was sentenced on October 13, 1987.
LeGrand did not appeal his conviction.

LeGrand’s second earlier DUI conviction stems from an
October 12, 1990, arrest in Dodge County. In regard to the
October 12 arrest, LeGrand appeared with counsel at an
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arraignment in Dodge County Court on November 6. The
record reflects that LeGrand was advised of the penalties for the
offense; informed of his privilege against self-incrimination;
apprised of his rights to confront witnesses, to a trial by jury,
to counsel, and to due process with proper notice and a fair and
impartial hearing; and informed that if he pled guilty he
forfeited his presumption of innocence and relieved the State of
its burden to prove beyond a reasonable doubt each element of
the crime charged and waived all defenses. LeGrand pled not
guilty.

On February 19, 1991, LeGrand appeared before the same
judge in Dodge County Court to be rearraigned and to change
his plea. The record reflects that LeGrand was advised of all his
rights just as he had been at the previous arraignment. The
record further reflects that LeGrand waived all of those rights.
LeGrand freely, voluntarily, knowingly, and intelligently pled
guilty. LeGrand was sentenced on March 26. LeGrand did not
appeal this conviction.

The trial court denied LeGrand’s petitions to invalidate the
two prior DUI convictions. LeGrand appealed to the district
court for Dodge County, which affirmed the order of the trial
court. LeGrand then appealed to the Nebraska Court of
Appeals.

The Nebraska Court of Appeals affirmed the district court
decision without reaching the merits of LeGrand’s constitutional
claim. The Nebraska Court of Appeals noted that this court
allowed separate proceedings to attack DUI enhancement
proceedings based on U.S. Supreme Court holdings in Burgest
v. Texas, 389 U.S. 109, 88 S. Ct. 258, 19 L. Ed. 2d 319
(1967), and Baldasar v. Illinois, 446 U.S. 222, 100 S. Ct.
1585, 64 L. Ed. 2d 169 (1980). The Nebraska Court of Appeals
also noted that the U.S. Supreme Court overruled the Baldasar
v. Illinois decision in its opinion in Nichols v. U.S., ____ U.S.
__, 114 S. Ct. 1921, 128 L. Ed. 2d 745 (1994). The
Nebraska Court of Appeals stated that under Custis v. U.S.,

U.S. , 114 S. Ct. 1732, 128 L. Ed. 2d 517 (1994),
and Nichols v. U.S., supra, a state need not provide separate
proceedings in order to comport with federal constitutional law.
The Nebraska Court of Appeals held that it is impermissible to
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attack the validity of a prior conviction in an enhancement
proceeding on any grounds, with one exception: Challenges to
prior plea-based convictions offered for enhancement purposes
are allowed when based on the transcript’s failure to disclose
whether the defendant had or waived counsel at the time the
pleas were entered, when the defendant was sentenced to
imprisonment for any period of time as a result of the pleas.
LeGrand v. State, 3 Neb. App. 300, 527 N.W.2d 203 (1995).
LeGrand petitioned this court for further review of the cases,
and we granted the petition. The cases were consolidated for the
proceedings in this court.

ANALYSIS

SUBIECT MATTER JURISDICTION

Initially, we address the State’s argument that the Dodge
County Court lacked subject matter jurisdiction to hear
LeGrand’s petition for separate proceedings.

The State relies on Neb. Rev. Stat. § 24-517 (Cum. Supp.
1994) to argue that Dodge County Court lacks subject matter
jurisdiction to modify its own judgments.

The State’s argument runs afoul of Neb. Const. art. I, § 13,
which provides: “All courts shall be open, and every person, for
any injury done him in his lands, goods, person or reputation,
shall have a remedy by due course of law, and justice
administered without denial or delay.” The foregoing
constitutional provision is self-executing and controlling,
paramount and mandatory upon all courts of this state. Sullivan
v. Storz, 156 Neb. 177, 55 N.W.2d 499 (1952). When a
constitution gives a general power or enjoins a duty, it also
gives, by implication, every power necessary for the exercise of
the one or the performance of the other. Burnham v. Bennison,
121 Neb. 291, 236 N.W. 745 (1931).

The courts of Nebraska, through their inherent judicial
power, have the authority to do all things reasonably necessary
for the proper administration of justice, whether any previous
form of remedy has been granted or not. Laschanzky v.
Laschanzky, 246 Neb. 705, 523 N.W.2d 29 (1994).

This holds particularly true in the case of a void judgment.
A judgment issued from a proceeding that violates a citizen’s
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right to due process is void. State v. Rehbein, 235 Neb. 536,
455 N.W.2d 821 (1990); State v. Von Dorn, 234 Neb. 93, 449
N.W.2d 530 (1989); State v. Ewert, 194 Neb. 203, 230 N.W.2d
609 (1975); In re Application of Maher, North v. Dorrance, 144
Neb. 484, 13 N.W.2d 653 (1944); In re Betts, 36 Neb. 282, 54
N.W. 524 (1893).

A void judgment may be set aside at any time and in any
proceeding. VonSeggern v. Willman, 244 Neb. 565, 508
N.W.2d 261 (1993); Marshall v. Marshall, 240 Neb. 322, 482
N.W.2d 1 (1992); State v. Ewert, supra; Ehlers v. Grove, 147
Neb. 704, 24 N.W.2d 866 (1946); Hayes County v. Wileman,
82 Neb. 669, 118 N.W. 478 (1908).

Therefore, because LeGrand challenged an allegedly void
judgment, the Dodge County Court did have subject matter
jurisdiction, as contemplated by Neb. Const. art. I, § 13, to
hear his petitions for separate proceedings.

VENUE

LeGrand filed his separate proceeding petitions in Dodge
County Court, where the contested prior convictions were
rendered. The State argues that LeGrand should have filed his
petitions in Lancaster County where he was charged with his
third DUI conviction.

Although we have not previously addressed where separate
proceedings should be filed, this court has held that a
proceeding to vacate and set aside a judgment for the reason that
it is void must be brought in the court in which the judgment
was rendered. Rasmussen v. Rasmussen, 131 Neb. 724, 269
N.W. 818 (1936). The challenge of the previous judgment must
be brought in the court which rendered the judgment, otherwise
the records of one court would be under the control of other
courts of coordinate jurisdiction. A judgment is a matter of
record and can only be changed, set aside, or modified by the
court by whose authority the record is made or by the direction
of a court of higher jurisdiction in proceedings to review the
judgment. If this were not so, chaos would result. State ex rel.
Long v. Westover, 107 Neb. 593, 186 N.W. 998 (1922).

Accordingly, LeGrand correctly filed his petitions for
separate proceedings in Dodge County Court.



8 249 NEBRASKA REPORTS

SEPARATE PROCEEDINGS AND CusTis v. U.S.

LeGrand argues that the Nebraska Court of Appeals erred in
interpreting the U.S. Supreme Court’s decisions in Custis v.
US., ____US.___, 14 8. Ct. 1732, 128 L. Ed. 2d 517
(1994), and Nichols v. U.S., U.S. , 114 S. Ct. 1921,
128 L. Ed. 2d 745 (1994), as authority to invalidate “separate
proceedings” in Nebraska.

A defendant cannot collaterally attack a prior conviction in
an enhancement proceeding. State v. Oliver, 230 Neb. 864, 434
N.W.2d 293 (1989). Therefore, objections to the validity of a
prior conviction offered for the purpose of sentence
enhancement, beyond the issue of whether the defendant had
counsel or waived the right to counsel, constitute a collateral
attack on the judgment, and must be raised either by a direct
appeal from the prior conviction or in separate proceedings
commenced expressly for the purpose of setting aside the prior
conviction. Id. See, also, State v. Wiltshire, 241 Neb. 817, 491
N.w.2d 324 (1992).

The Nebraska Court of Appeals was correct when it stated
that we followed U.S. Supreme Court precedent in recognizing
the right to collaterally attack prior convictions through a
separate proceeding. See State v. Wiltshire, supra (following
Burgett v. Texas, 389 U.S. 109, 88 S. Ct. 258, 19 L. Ed. 2d
319 (1967), and Baldasar v. lllinois, 446 U.S. 222, 100 S. Ct.
1585, 64 L. Ed. 2d 169 (1980)). State courts are bound by the
decisions of the U.S. Supreme Court when they establish a
citizen’s due process rights under the federal constitution. U.S.
Const. art. VI. See Marbury v. Madison, 5 U.S. (1 Cranch)
137, 2 L. Ed. 60 (1803).

However, states are free to afford their citizens greater due
process protection under their state constitutions than is granted
by the federal constitution. See Michigan v. Long, 463 U.S.
1032, 103 S. Ct. 3469, 77 L. Ed. 2d 1201 (1983).

Accordingly, the Nebraska Court of Appeals erred in
presuming that this court would automatically apply to
Nebraska a U.S. Supreme Court holding that restricts where
federal defendants subject to federal recidivist statutes may
challenge earlier convictions used for federal sentence
enhancement.
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Moreover, Custis v. U.S., supra, and Nichols v. U.S., supra,
do not suggest that Nebraska’s separate proceedings are no
longer valid. In Custis v. U.S., the Court addressed whether a
defendant in a federal sentencing proceeding may collaterally
attack the validity of previous state convictions that are used to
enhance the defendant’s sentence under the Armed Career
Criminal Act, 18 U.S.C. § 924(e) (1994). The Court held that,
based upon the language of the statute, Congress did not intend
to permit collateral attacks on prior convictions under § 924(¢).
In Nichols v. U.S., the Court overruled its holding in Baldasar
v. lllinois, supra, and held that an uncounseled misdemeanor
conviction, where no prison term was imposed, is valid when
used to enhance punishment at a subsequent conviction.

Thus, there exists no federal mandate to overrule separate
state proceedings to collaterally attack prior state convictions on
grounds other than right to counsel or waiver of counsel. A
constitutionally invalid conviction used for sentence
enhancement works a second constitutional violation on the
defendant by allowing an invalid conviction to serve as a
predicate for a recidivist conviction. Without separate
proceedings, a defendant in a state case, who is not in custody,
has no other forum to challenge a constitutionally infirm
judgment sought to be used for sentence enhancement. With this
in mind, we reaffirm our holdings in State v. Oliver, supra, and
State v. Wiltshire, supra, that separate proceedings are a valid
means to collaterally attack allegedly constitutionally invalid
prior convictions used for sentence enhancement.

VALIDITY OF LEGRAND’S PRIOR CONVICTIONS

LeGrand alleges that the records of his two prior convictions
for DUI do not affirmatively show that his guilty pleas were
entered freely, voluntarily, knowingly, and intelligently.

In order to support a finding that a plea of guilty or nolo
contendere has been entered freely, voluntarily, knowingly, and
intelligently, the court must (1) inform the defendant concerning
(a) the nature of the charge, (b) the right to assistance of
counsel, (c) the right to confront witnesses against the
defendant, (d) the right to a jury trial, and (e) the privilege
against self-incrimination; and (2) examine the defendant to
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determine that he or she understands the foregoing.
Additionally, the record must establish that (1) there is a factual
basis for the plea and (2) the defendant knew the range of
penalties for the crime with which he or she is charged. See
State v. Irish, 223 Neb. 814, 394 N.W.2d 879 (1986). See State
v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981).

As to LeGrand’s 1987 conviction, the record reflects that the
county court apprised LeGrand of all of his rights set out in
State v. Irish, supra, during the arraignment at which LeGrand
pled not guilty. At the subsequent rearraignment at which
LeGrand changed his plea to guilty, the record is silent as to
whether LeGrand  waived his  privilege  against
self-incrimination and his rights to confront witnesses, to trial
by jury, to counsel, to due process with proper notice, and to a
fair and impartial hearing. The court, through a checklist, did
state that LeGrand understood the nature of the charge, the
possible penalties that might be imposed, and all rights available
to him by law, and that his plea was entered voluntarily,
knowingly, and intelligently, with full understanding of the
consequences.

That the record is silent regarding certain rights in the
rearraignment is irrelevant because those rights were explained
to LeGrand in his prior arraignment. Once a defendant is
informed of his constitutional rights, there is no requirement
that the court advise the defendant on each subsequent court
appearance of that same right. See State v. Green, 238 Neb.
328, 470 N.W.2d 736 (1991). LeGrand understood all the rights
that he stood to lose by pleading guilty. With that in mind, he
chose to change his plea from not guilty to guilty. The court,
upon LeGrand’s change of plea, made certain that LeGrand
understood the nature of the charge, the possible penalties that
might be imposed, and all rights available to him by law.

LeGrand’s 1987 conviction is far removed from the facts in
State v. Nowicki, 239 Neb. 130, 474 N.W.2d 478 (1991), in
which we held that when a record is silent as to a defendant’s
opportunity for counsel, the court may not presume such rights
were respected. Id. In State v. Nowicki, the record was silent as
to the defendant’s right to counsel at the arraignment and trial.
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Not until sentencing did the court inform the defendant of his
right to counsel. Obviously, one cannot presume that the
defendant understands rights prior to being advised of those
rights. In the case at bar, the record reflects that LeGrand
understood his rights prior to pleading guilty in 1987.

As to the 1991 prior conviction, the record reflects that at
LeGrand’s arraignment, at which he pled not guilty, LeGrand
was advised of all of his rights set out in State v. Irish, supra.
When LeGrand changed his plea to guilty, the court again
covered all of the State v. Irish requirements.

LeGrand’s argument that he did not sign the checklist which
verifies that he entered a constitutional guilty plea is
immaterial. A checklist, authenticated by the signature or
initials of the judge, which indicates that all constitutional
requirements have been met, becomes a part of the record and
may affirmatively establish an intelligent and knowing guilty
plea. State v. Ziemba, 216 Neb. 612, 346 N.W.2d 208 (1984).

Since we have already stated that separate proceedings under
State v. Oliver, 230 Neb. 864, 434 N.W.2d 293 (1989), and
State v. Wiltshire, 241 Neb. 817, 491 N.W.2d 324 (1992), are
available to defendants and have not been vitiated by any federal
court holdings, we do not need to address LeGrand’s final
assigned error in which he contends that the Legislature,
through § 39-669.07(3), intended to create separate proceedings
to allow collateral attacks of prior convictions.

CONCLUSION

The Nebraska Court of Appeals erred in. reversing our
holdings in State v. Oliver, supra, and State v. Wiltshire, supra.
The Nebraska Court of Appeals does not have authority to
reverse the holdings of the Nebraska Supreme Court. Second,
the Nebraska Court of Appeals’ reliance on U.S. Supreme
Court holdings was misplaced because Custis v. U.S.,
U.S. __ , 114 S. Ct. 1732, 128 L. Ed. 2d 517 (1994), does
not impact this state’s laws regarding the right of state
defendants to collaterally attack prior state convictions being
used for enhancement purposes.

We affirm the denial of LeGrand’s petitions to invalidate the
prior convictions, because the record reflects that LeGrand did
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freely, voluntarily, knowingly, and intelligently plead guilty in
each of his two prior convictions.
AFFIRMED.,
ConNoLLY, J., not participating.

WRIGHT, J., concurring.

I concur in the result of the majority’s opinion, which denied -
LeGrand’s petition to invalidate his prior convictions. I would
not adhere to a decision that would permit a defendant to stall
sentence enhancement proceedings by a collateral attack of the
prior convictions used for sentence enhancement on the basis
that such convictions were not freely, voluntarily, knowingly,
and intelligently made. In my opinion, enhancement
proceedings should continue independent of any separate
proceeding that the defendant brings. The enhancement
proceedings should not be placed in limbo for years, pending
resolution of such a separate proceeding.

In Custisv. U.S., __U.S. ___, 114 S. Ct. 1732, 128 L.
Ed. 2d 517 (1994), the Court granted certiorari to determine
whether a defendant in a federal sentencing proceeding may
collaterally attack the validity of previous state convictions that
are used to enhance his sentence under the Armed Career
Criminal Act, 18 U.S.C. § 924(e) (1994). The Court held that
the defendant had no such right to collaterally attack prior
convictions, except convictions obtained in violation of the right
to counsel. On the basis of Custis, I would not permit a
defendant to collaterally attack prior convictions in order to
stall an enhancement proceeding.
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OoF CLAUDE R. BLACKBIRD, DECEASED, APPELLANT, V. SDB
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Filed December 22, 1995. No. S-94-002.

Summary Judgment. Summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the record disclosc that
there is no genuine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party is entitled to
judgment as a matter of law.
Summary Judgment: Proof. The party moving for summary judgment has the
burden to show that no genuine issue of material fact exists and must produce
sufficient evidence to demonstrate that if the evidence presented for summary
judgment remains uncontroverted, the moving party is entitled to judgment as a
matter of law.
. After the moving party has shown facts entitling it to a judgment as
a matter of law, the opposing party has the burden to present evidence showing
an issue of material fact which prevents judgment as a matter of law for the
moving party.
Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.
Pleadings: Appeal and Error. An appellate court is obligated to dispose of cases
on the basis of the theory presented by the pleadings on which the case was tried.
= . Any error or defect in the pleadings which does not affect the
substantial nghts of the adverse party must be disregarded.
Licensee: Words and Phrases. A licensee is defined as a person who is
privileged to enter or remain upon the premises of another by virtue of the
possessor’s express or implied consent, but who is not a business visitor.

1 ___ . A social guest is a licensee.
Licensee: Negligence. An owner or occupant of a premises owes only the duty
to refrain from injuring a licensee by willful or wanton negligence or designed
injury, or to warn him as a licensee of a hidden danger or peril known to the
owner or occupant but unknown or unobservable by the licensee, who is required
to exercise ordinary care.
Negligence: Intent: Words and Phrases. In order for an action to be willful or
wanton, the evidence must prove that a defendant had actual knowledge that a
danger existed and that the defendant intentionally failed to act to prevent harm
which was reasonably likely to result. The term imparts knowledge and
consciousness that injury is likely to result from the act done or the omission to
act, and a constructive intention as to the consequences.
i ___.To constitute willful negligence, the act done or omitted must
be intended or must involve such reckless disregard of security and right as to




14 249 NEBRASKA REPORTS

imply bad faith. Wanton negligence has been said to be doing or failing to do an
act with reckless indifference to the consequences and with consciousness that the
act or omission would probably cause serious injury.

Appeal from the District Court for Douglas County: JAMES
A. Buckiey, Judge. Affirmed.

D.C. Bradford, of Bradford, Coenen & Welsh, for appellant.

Terry K. Gutierrez, of Schmid, Mooney & Frederick, P.C.,
for appellees SDB Investments and Beals Realty.

Alan M. Thelen, Assistant Omaha City Attorney, for appellee
City of Omaha.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConNNoLLy, and GERRARD, JJ.

ConNoLLy, J.

Frances Blackbird, mother of, and personal representative of
the estate of, Claude R. Blackbird, brought this wrongful death
action against the defendants, SDB Investments, Beals Realty,
and the City of Omaha, alleging their negligence caused her
son’s death. The district court for Douglas County sustained the
defendants’ motions for summary judgment. Under the
authority granted to us by Neb. Rev. Stat. § 24-1106 (Cum.
Supp. 1994) to regulate the caseloads of the appellate courts of
this state, we remove the appeal to this court. We affirm the
district court’s finding that there was no genuine issue of
material fact as to any issue raised by the plaintiff. We therefore
affirm.

ASSIGNMENT OF ERROR
The plaintiff alleges the district court erred in granting
summary judgment because material facts exist in the record
requiring that the issues of negligence and causation be
submitted to the finders of fact.

SCOPE OF REVIEW
Summary judgment is proper only when the pleadlngs
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
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those facts and that the moving party is entitled to judgment as
a matter of law. Poppleton v. Village Realty Co., 248 Neb. 353,
535 N.W.2d 400 (1995); Krohn v. Gardner, 248 Neb. 210, 533
N.W.2d 95 (1995); Walpus v. Milwaukee Elec. Tool Corp., 248
Neb. 145, 532 N.W.2d 316 (1995).

The party moving for summary judgment has the burden to
show that no genuine issue of material fact exists and must
produce sufficient evidence to demonstrate that if the evidence
presented for summary judgment remains uncontroverted, the
moving party is entitled to judgment as a matter of law.
Poppleton v. Village Realty Co., supra; Krohn v. Gardner,
supra; Keefe v. Glasford’s Enter., 248 Neb. 64, 532 N.W.2d
626 (1995). After the moving party has shown facts entitling it
to a judgment as a matter of law, the opposing party has the
burden to present evidence showing an issue of material fact
which prevents judgment as a matter of law for the moving
party. Krohn v. Gardner, supra; Molt v. Lindsay Mfg. Co., 248
Neb. 81, 532 N.W.2d 11 (1995); Keefe v. Glasford’s Enter.,
supra.

In reviewing a summary judgment, an appellate court views
the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence. Poppleton v.
Village Realty Co., supra; Krohn v. Gardner, supra; Walpus v.
Milwaukee Elec. Tool Corp., supra.

BACKGROUND

On April 4, 1991, Blackbird fell to his death from a
second-floor balcony of the Hamilton Terrace Apartments
located at 210 South 24th Street in Omaha, Nebraska. The
plaintiff brought this action against SDB Investments, the owner
of the property; Beals Realty, the manager of the property; and
the City of Omaha for the wrongful death of her son.

The record contains the deposition testimony of only one
eyewitness to the accident—Alvin Norman. He testified that at
approximately 8:30 a.m., on April 4, 1991, Blackbird,
Norman, and others went to visit one Chris Romero, who lived
at the Hamilton Terrace Apartments. Upon arrival, the group
joined other friends in drinking beer on the second-floor
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balcony along the north side of the apartment building.

Immediately prior to the accident, while standing on the
second-floor balcony, Norman and Blackbird engaged in a
“spitting contest.” They were spitting toward the apartment
building into a shaft between the building and the south edge of
the north balcony. Between the balcony and the shaft was a pair
of iron railings, affixed to the side of the building, one above
the other. The height of the topmost rail was almost 5 feet 6
inches.

At one time during the spitting contest, Blackbird, a
300-pound man, put both hands on the top rail of the upper
railing and put his right foot on the top rail of the lower railing.
He leaned back, extended his arms, gathered spit in his mouth,
and then jerked himself forward, taking his left foot off the
ground and putting all of his weight upon his right foot on the
lower railing, so that he could lean over the top rail to spit.
When he came forward, the lower railing broke off from the
side of the building, he flipped over the upper railing, and he
fell approximately 24 feet onto a concrete stairwell, causing his
death.

Prior to Blackbird’s death, city inspectors discovered
numerous code violations in the apartment building and were in
the process of condemning the building pursuant to chapter 43
of the Omaha Municipal Code. However, the iron railings over
which Blackbird fell were not cited as a code violation and were
not a focus of the condemnation proceedings. A condemnation
hearing was set by the City of Omaha for December 19, 1990,
but was continued until a later date on three separate occasions.
The latest continuance was granted March 28, 1991, just 7 days
before Blackbird’s death. As a result, no hearing was ever
conducted.

It is undisputed that the defendants did not repair the
property or vacate the premises prior to Blackbird’s death. In
her third amended petition, the plaintiff alleged that Blackbird
fell over a “wooden guard railing . . . on the north side of the
balcony.” The petition further alleged that a proximate cause of
the injury and death to Blackbird consisted of one or more of
the following acts of negligence by each of the defendants: “(a)
In failing to take the necessary action to cause the repair of said
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dangerous condition; (b) By failing to properly and adequately
warn Mr. Blackbird of said dangerous condition.”

The district court for Douglas County granted the
defendants’ motions for summary judgment finding that the
plaintiff failed to raise a genuine issue of material fact as to any
issue. The plaintiff appeals.

ANALYSIS

DEFECTS IN PLEADINGS

The plaintiff alleges that the trial court erred in granting
summary judgment because material facts exist in the record
requiring that the issues of negligence and causation be
submitted to the finders of fact. As stated, in her third amended
petition, the plaintiff alleged incorrectly, albeit before any
meaningful discovery, that Blackbird fell over a wooden
guardrail on the north side of the balcony. However, the
evidence shows that Blackbird fell over an iron railing on the
south side of the north balcony.

An appellate court is obligated to dispose of cases on the
basis of the theory presented by the pleadings on which the case
was tried. Ashland State Bank v. Elkhorn Racquetball, Inc., 246
Neb. 411, 520 N.W.2d 189 (1994); Wilson v. Misko, 244 Neb.
526, 508 N.W.2d 238 (1993). However, any error or defect in
the pleadings which does not affect the substantial rights of the
adverse party must be disregarded. Florist Supply of Omaha v.
Prochaska, 244 Neb. 776, 509 N.W.2d 209 (1993).

Although the allegations contained in the plaintiff’s petition
incorrectly focus on a wooden guardrail, the theory of the case
advanced on summary judgment focused on the iron railings
Blackbird actually fell over. The defendants presented
deposition testimony on the condition of the iron railings. As a
result, this defect in the pleadings will not be considered
because it did not affect any substantial rights of the defendants.

FAILURE TO REPAIR SAID DANGEROUS CONDITION
The plaintiff alleged in her petition that the defendants were
negligent in failing to take the necessary action to cause the
repair of said dangerous condition. However, the defendants put
on evidence that the iron railings over which Blackbird fell were



18 249 NEBRASKA REPORTS

not defective and did not present a dangerous condition. The
evidence presented showed that the iron railings were never the
subject of any code violation citations by the City of Omaha. In
fact, a condemnation inspector, Gary Bengtson, examined the
iron railings in October 1990, prior to the accident. He found
no problems with the iron railings, found “no damage done to
them,” and found that they were “tight” and “in place.” Ken
Taylor, then supervisor of code and condemnation for the City
of Omaha planning department, noted that all of the iron
railings were attached to the building and did not recall any iron
railings missing. Norman testified that prior to the accident he
felt the top railing and it was secure.

Thus, the defendants met their burden of producing sufficient
evidence that the iron railings were not defective by
demonstrating that, if the evidence remains uncontroverted, they
are entitled to a judgment as a matter of law. As a result, the
burden then shifted to the plaintiff to present evidence showing
an issue of material fact which would prevent summary
judgment for the defendants. See, Krohn v. Gardner, 248 Neb.
210, 533 N.W.2d 95 (1995); Molt v. Lindsay Mfg. Co., 248
Neb. 81, 532 N.W.2d 11 (1995); Keefe v. Glasford’s Enter., 248
Neb. 64, 532 N.W.2d 626 (1995).

In the instant case, the plaintiff failed to present any evidence
of negligence by the defendants that led to Blackbird’s death.
The only evidence presented by the plaintiff was that the railing
came off when Blackbird jerked forward on it. There was no
evidence that there was any defect in the iron railing or in the
way the iron railing was fastened to the building, that the City
of Omaha conducted any improper inspections, that the
inspection should have been conducted differently, or that the
defendants failed to meet any recognized standards. Thus, no
issue of material fact was presented which would have prevented
summary judgment. As a result, we find the trial court did not
err in granting summary judgment as to the plaintiff’s allegation
that the defendants were negligent in failing to repair the
railings.

FAILURE TO WARN OF SAID DANGEROUS CONDITION
The plaintiff next alleged that the defendants were negligent
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in failing to properly and adequately warn Blackbird of said
dangerous condition. A licensee is defined as a person who is
privileged to enter or remain upon the premises of another by
virtue of the possessor’s express or implied consent, but who is
not a business visitor. Wiles v. Metzger, 238 Neb. 943, 473
N.W.2d 113 (1991); Roan v. Bruckner, 180 Neb. 399, 143
N.W.2d 108 (1966). A social guest is a licensee. Guenther v.
Allgire, 228 Neb. 425, 422 N.W.2d 782 (1988). Although the
third amended petition does not allege that Blackbird was a
licensee, the deposition testimony indicates that he was a
licensee.

In Guenther v. Allgire, 228 Neb. at 428-29, 422 N.W.2d at
785, this court stated:

The duty of [an owner or occupant of a premises is] only
to refrain from injuring . . . a licensee by willful or
wanton negligence or designed injury, or to warn him as a
licensee of a hidden danger or peril known to the owner
but unknown or unobservable by the licensee, who is
required to exercise ordinary care. [Citation omitted.] In
order for an action to be willful or wanton, the evidence
must prove that a defendant had actual knowledge that a
danger existed and that the defendant intentionally failed
to act to prevent harm which was reasonably likely to
result. The term imparts knowledge and consciousness that
injury is likely to result from the act done or the omission
to act, and a constructive intention as to the consequences.
[Citation omitted.]

To constitute willful negligence the act done or omitted
must be intended or must involve such reckless disregard
of security and right as to imply bad faith. Wanton
negligence has been said to be doing or failing to do an
act with reckless indifference to the consequences and
with consciousness that the act or omission would
probably cause serious injury.

(Emphasis in original.) See, also, Wiles v. Metzger, supra.

In the instant case, we find that no duty to warn arose. The
evidence shows that there was no genuine issue of material fact
as to any defects in the iron railings, and thus, the defendants
could not have known of any hidden peril or danger associated
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with the iron railings. As a result, we conclude the trial court
did not err in granting summary judgment for the defendants on
the plaintiff’s allegation of negligent failure to warn.

CONCLUSION
Even when considering the evidence in a light most favorable
to the plaintiff, we find there was no genuine issue of material
fact as to any issue raised by the plaintiff. Accordingly, we
affirm the district court’s decision granting the defendants’
motions for summary judgment.
AFFIRMED.

TERRY A. TALLE, APPELLEE AND CROSS—APPELLANT, V.
NEBRASKA DEPARTMENT OF SOCIAL SERVICES, APPELLANT AND
CROSS—APPELLEE.

541 N.W.2d 30

Filed December 22, 1995. No. $S-94-548.

1. Summary Judgment. Summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the record disclose that
there is no genuine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party is entitled to
judgment as a matter of law.

2. Negligence: Pleadings: Proof: Trial. When a defendant pleads the affirmative
defense of assumption of the risk in a negligence action, the defendant has the
burden to establish the elements of assumption of the risk before that defense, as
a question of fact, may be submitted to the jury.

3. Negligence: Evidence: Trial. Before the issue of assumption of the risk may be
submitted to the jury, evidence must show that the plaintiff (1) knew of the
danger, (2) understood the danger, and (3) voluntarily exposed herself or himself
to the danger which proximately caused the plaintiff’s damage.

4. Negligence. Except where the plaintiff expressly so agrees, a plaintiff does not
assume a risk of harm arising from the defendant’s conduct unless the plaintiff
then knows of the existence of the risk and appreciates its unreasonable character,
or the danger involved, including the magnitude thereof, and voluntarily accepts
the risk.

5. ____. The standard to be applied in determining whether a plaintiff has assumed
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the risk of injury is a subjective one based upon the particular facts and
circumstances of the event; in this regard, it differs from contributory negligence,
in which an objective standard is applied.

6. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

7. Damages. While consideration of loss of the enjoyment of life may properly be
considered as it relates to pain and suffering, and to disability, it is improper to
treat it as a separate category of nonpecuniary damages.

8. Trial: Evidence: Appeal and Error. Although the erroneous admission of
evidence in a bench trial of a law action is not reversible error if other relevant
evidence, admitted without objection or properly admitted over objection, sustains
the trial court’s necessary factual findings, a reversal is warranted if the record
shows that the trial court actually made a factual determination, or otherwise
resolved a factual issue or question, through the use of erroneously admitted
evidence.

Appeal from the District Court for Frontier County: JOHN P.
MurpHy, Judge. Affirmed in part, and in part reversed and
remanded for a new trial on the issue of damages.

Don Stenberg, Attorney General, and Royce N. Harper for
appellant.

Steven D. Burns, of Burns & Associates, for appellee.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConnNoLLy, and GERRARD, JJ.

PER CURIAM.

This is a tort claims action brought under the provisions of
Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 1994) in which the
plaintiff-appellee and cross-appellant, Terry A. Talle, alleges
she was damaged as the proximate result of the negligent
placement of a minor boy in foster care with her by the
defendant-appellant and cross—appellee, Nebraska Department
of Social Services. The district court entered a partial summary
judgment in favor of Talle on the issue of liability, and following
trial thereafter awarded her the sum of $142,600 in damages.
The department thereupon appealed to the Nebraska Court of
Appeals, and we, on our own motion, in order to regulate the
caseloads of the two courts, transferred the appeal to this court.
The assignments of error argued in the department’s brief are
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that the district court (1) wrongly found there to be no genuine
issue of material fact concerning whether Talle assumed the
risk, (2) incorrectly awarded Talle hedonic damages, and (3)
erroneously considered certain damages evidence. Talle
cross-appealed, assigning as error, in essence, the claimed
inadequacy of the damages awarded. For the reasons hereinafter
set forth, we affirm the partial summary judgment on the issue
of liability, reverse the district court’s award of damages, and
remand the cause for further proceedings on that issue. Our
rationale in so ruling makes consideration of the cross-appeal
unnecessary.

In October 1989, Christy Johnson Strawder, a department
caseworker, contacted Talle about the possibility of assuming
foster care responsibility for Ronald Heinen, then a 13-year-old
boy. Talle expressed an interest, and Strawder informed her as
to Heinen’s age, that he used hearing aids, and that he was at
the time hospitalized for a tonsillectomy. When Talle visited
Heinen in the hospital, no one informed her that in addition to
the tonsillectomy, Heinen was also admitted for evaluation
concerning his suicidal and homicidal threats. In fact, Heinen
had exhibited a history of self-mutilation, uncontrollable anger,
emotional abuse, physical abuse, sexual abuse, lying, stealing,
and suicidal and homicidal tendencies.

In November 1989, Talle and her husband agreed to act as
foster parents for Heinen on the bases of having had him spend
a night in their home and Talle’s conversations with Strawder.
Accordingly, Talle and Strawder signed a department “Child
Placement Agreement” on November 8, 1989, in which the
department agreed to “share with the foster care facility prior
to placement and during placement, information known about
the child’s life situation as appropriate and necessary, including
basic medical history of the child, immunizations and current
health problems.” The agreement also provided that upon 2
weeks’ notice, except in the case of an emergency, Talle could
have the department remove Heinen from her care.

According to Talle, at no time prior to or after the placement
of Heinen in the Talle home did the department inform Talle of
Heinen’s violent behavior or any of the professional
observations and opinions concerning it. In January 1990,
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Heinen began to physically and verbally assault Talle. His
assaultive behavior toward Talle continued and grew
progressively worse over the following few months. Talle called
Strawder after many of the assaults, and occasionally, the police
were called. In response, Strawder advised Talle to consult with
Heinen’s treating psychotherapist. At times Talle consulted with
the psychotherapist after Heinen would abuse her. In response,
the psychotherapist gave Talle some general guidance on how to
control Heinen’s behavior, but no specifics.

Strawder offered no additional training to Talle to enable her
to handle Heinen’s violent behavior. Instead, each time Talle
contacted Strawder about Heinen’s assaultive behavior, Strawder
encouraged Talle to “hang in there” because Heinen was simply
going through a stage that could be remedied with a stable
family’s love and care. Strawder recommended that the Talles
complete guardianship proceedings to demonstrate their
commitment to Heinen, stating that this could remedy the
violence.

In the summer of 1990, the Talles acquired guardianship of
Heinen. Heinen continued physically abusing Talle through
October 1990, when she barred Heinen from her home as the
result of learning that he had sexually assaulted her neighbor’s
daughters. As a consequence of her experiences with Heinen
and the department, Talle suffers from depression and
posttraumatic stress syndrome.

In directing our attention to the department’s assumption of
the risk claim, we note at the outset that summary judgment is
proper only when the pleadings, depositions, admissions,
stipulations, and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law.
Anderson/Couvillon v. Nebraska Dept. of Soc. Servs., 248 Neb.
651, 538 N.W.2d 732 (1995); Oliver v. Clark, 248 Neb. 631,
537 N.W.2d 635 (1995). With that in mind, we next recall that

[wlhen a defendant pleads the affirmative defense of
assumption of risk in a negligence action, the defendant
has the burden to establish the elements of assumption of
risk before that defense, as a question of fact, may be
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submitted to the jury. . . .
. .. “ “Before the defense of assumption of risk is
submissible to a jury, evidence must show that the plaintiff
(1) knew of the danger, (2) understood the danger, and (3)
voluntarily exposed himself or herself to the danger which
proximately caused the plaintiff’s damage. . . . ‘[E]xcept
where he expressly so agrees, a plaintiff does not assume
a risk of harm arising from the defendant’s conduct unless
he then knows of the existence of the risk and appreciates
its unreasonable character, or the danger involved,
including the magnitude thereof, and voluntarily accepts
the risk.” . . .”’”
(Emphasis in original.) Winslow v. Hammer, 247 Neb. 418,
427-28, 527 N.W.2d 631, 637 (1995) (quoting, in part, Grote
v. Meyers Land & Cattle Co., 240 Neb. 959, 485 N.W.2d 748
(1992)).
The standard to be applied in determining whether a plaintiff
has assumed the risk of injury is a subjective one based upon
the particular facts and circumstances of the event. In this
regard, it differs from contributory negligence, in which an
objective standard is applied. McDermott v. Platte Cty. Ag.
Socy., 245 Neb. 698, 515 N.W.2d 121 (1994).
“ ‘Assumption of risk rests in contract or in the principle
expressed by the ancient maxim, “volenti non fit injuria,”
whereas contributory negligence rests in tort. The former
involves a choice made more or less deliberately and
negatives liability without reference to the fact that the
plaintiff may have acted with due care, whereas the
defense of contributory negligence implies the failure of
the plaintiff to exercise due care. As stated in some
decisions, assumption of risk is a mental state of
willingness, whereas contributory negligence is a matter of
conduct.” . . .”

Cassio v. Creighton University, 233 Neb. 160, 173, 446

N.W.2d 704, 713 (1989).

We also remind ourselves that in reviewing a summary
judgment, an appellate court views the evidence in a light most
favorable to the party against whom the judgment is granted and
gives such party the benefit of all reasonable inferences
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deducible from the evidence. Western Sec. Bank v. United States
F & G. Co., 248 Neb. 679, 539 N.W.2d 15 (1995); Horace
Mann Cos. v. Pinaire, 248 Neb. 640, 538 N.W.2d 168 (1995);
Oliver v. Clark, supra. Even when viewed in this light, the
evidence shows as a matter of law that Talle did not assume the
risk of injury.

There are no facts which can show that Talle knew of or
understood the danger, and therefore, the department failed to
meet its burden in having its assumption of the risk defense
submitted to the trier of fact as a question of fact. Indeed, the
evidence shows that Talle did not know or understand the risk.
Not only did the department fail to inform Talle of Heinen’s
violent propensities, the department lied by telling Talle that
Heinen had never acted violently before. In addition, the
department encouraged Talle to continue her efforts, as
Heinen’s conduct was merely a stage he was going through. The
department also encouraged Talle to increase her commitment
to Heinen by becoming his legal guardian. Thus, the department
actively prevented Talle from fully understanding the danger she
was experiencing.

That being so, we consider next the matter of hedonic
damages, which we have previously defined in this context as
“the damages arising from loss of the enjoyment of life, as
measured separately from the economic productive value that an
injured person would have had.” Anderson/Couvillon v.
Nebraska Dept. of Soc. Servs., 248 Neb. 651, 661, 538 N.W.2d
732, 739 (1995). Therein, this court held that “while
consideration of loss of the enjoyment of life may properly be
considered as it relates to pain and suffering, and to disability,
it is improper to treat it as a separate category of nonpecuniary
damages.” Id. at 664, 538 N.W.2d at 741. Consequently, the
district court erred in awarding Talle hedonic damages as a
separate category of nonpecuniary damages.

The department’s final claim is that the district court erred in
receiving the testimony of Stan Smith, an economist who
established a formula for calculating the value of lost enjoyment
of life. Smith is the same economist whose testimony on the
value of lost enjoyment of life was held inadmissible in
Anderson/Couvillon. In that case, we held that the three models
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on which Smith bases his formula for calculating the: value of
lost enjoyment of life were flawed in one way or another and
that his testimony failed to satisfy Neb. Evid. R. 702, Neb. Rev.
Stat. § 27-702 (Reissue 1989). As his testimony and the models
on which he bases his formula were substantially the same in
this case as they were in Anderson/Couvillon, the district court
erred in admitting his testimony.

Although the erroneous admission of evidence in a bench
trial of a law action is not reversible error if other relevant
evidence, admitted without objection or properly admitted over
objection, sustains the trial court’s necessary factual findings, a
reversal is warranted if the record shows that the trial court
actually made a factual determination, or otherwise resolved a
factual issue or question, through the use of erroneously
admitted evidence. Anderson/Couvillon v. Nebraska Dept. of
Soc. Servs., supra. The record in this case shows that the
district court specifically relied on Smith’s testimony in
awarding Talle damages.

AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED FOR A NEW TRIAL
ON THE ISSUE OF DAMAGES.

Warte, C.J., concurring in part, and in part dissenting.

I concur in that part of the majority opinion affirming the
sustaining of the motion for summary judgment as to the
liability of the Nebraska Department of Social Services. I
dissent, however, from the determination to remand on the issue
of damages. See Anderson/Couvillon v. Nebraska Dept. of Soc.
Servs., 248 Neb. 651, 538 N.W.2d 732 (1995) (White, C.J.,
dissenting in part).

LanpHIER and GERRARD, JJ., join in this concurrence and
dissent.

CAPORALE, J., dissenting in part.

While I agree with the majority opinion regarding the issue
of damages and the evidence relating to it, I dissent from that
portion of the opinion pertaining to the issue of liability.

The majority correctly observes that in reviewing the district
court’s summary judgment holding the Nebraska Department of
Social Services liable to Terry A. Talle, the evidence must be
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viewed in a light most favorable to the department, and that the
department must be given the benefit of all reasonable
inferences deducible from the evidence. Viewed in this light, the
evidence is that Talle encountered ever more violent physical
and verbal abuse from her ward, Ronald Heinen, from January
until October 1990, when Heinen was forced to leave the Talles’
home.

Thus, for 10 months, Talle knew that Heinen’s behavior
presented an escalating threat to her health. She obviously knew
as well that he was under psychiatric care because she took him
to his psychotherapist and consulted with the psychotherapist
about his abusive behavior. Nonetheless, rather than exercise
her contractual option to put Heinen out of her home, she
continued to act as his foster parent and later on as his guardian.
And when she did have Heinen removed, she did so not because
of his actions toward her, but because of his assaults on others.
Surely the law can expect that at some point, one, as a matter
of fact, becomes responsible for one’s own well-being!

While I cannot, and do not, condone governmental lying, no
matter how pervasive it may have become, neither can I
condone, as a matter of law, Talle’s actions in maintaining the
status quo in her own household for so protracted a period of
time, regardless of how much the department entreated her to
do so. I submit that although the evidence need not necessarily
have led a fact finder to determine that Talle had assumed the
risk of her injuries, the evidence would certainly support such
a factual finding if such were made. However, that is not for this
court to decide. On a motion for summary judgment, the
question is not how a factual issue is to be decided, but whether
any real issue of material fact exists. Maloley v. Shearson
Lehman Hutton, Inc., 246 Neb. 701, 523 N.W.2d 27 (1994).

Because a question of fact exists as to whether Talle assumed
the risk of her injuries, the granting of summary judgment on
the issue of liability was erroneous.

CoNNOLLY, J., joins in this dissent.
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GORDON M. BECKER, APPELLANT, V. NEBRASKA ACCOUNTABILITY

10.

AND DiSCLOSURE COMMISSION ET AL., APPELLEES.
541 N.w.2d 36

Filed December 22, 1995. No. S-94-666.

Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question
does not involve a factual dispute, determination of a jurisdictional issue is a
matter of law, which requires an appellate court to reach a conclusion independent
from the trial court’s conclusion on the jurisdictional issue.

Jurisdiction: Appeal and Error. Where the court from which an appeal was
taken lacked jurisdiction, the appellate court acquires no jurisdiction.
Jurisdiction: Words and Phrases. Personal jurisdiction is the power of a tribunal
to subject and bind a particular entity to its decisions.

Jurisdiction: Waiver. While the lack of subject matter jurisdiction cannot be
waived nor the existence of subject matter jurisdiction conferred by the consent
or conduct of the parties, lack of personal jurisdiction may be waived and such
jurisdiction conferred by the conduct of the parties.

Jurisdiction. One who invokes the power of the court on an issue other than the
court’s jurisdiction over one’s person makes a general appearance so as to confer
on the court personal jurisdiction over that person.

Administrative Law: Service of Process. Under Neb. Rev. Stat. § 25-510.02 -
(Reissue 1989), service on a state or political subdivision, to be effective, may be
done in one of four ways: (1) by leaving summons at the Attorney General’s
office with the Attorney General, (2) by leaving summons at the Attorney
General’s office with a deputy attorney general, (3) by leaving summons at the
Attorney General’s office with someone designated in writing by the Attorney
General to receive summons, or (4) by sending summons by certified mail
addressed to the Attorney General’s office. All other forms of service in actions
against the State of Nebraska or any of its political subdivisions are ineffectual.
Administrative Law: Service of Process: Words and Phrases. Neb. Rev. Stat.
§ 25-510.02 (Reissue 1989) provides that the plain meaning of the phrase “may
be served,” when viewed in the context of the service statutes, modifies the
method of acceptable service, not the entity to be served.

Jurisdiction: Words and Phrases. Subject matter jurisdiction is the power of a
tribunal to hear and determine a case of the general class or category to which
the proceedings in question belong and to deal with the general subject matter
involved.

Statutes: Legislature: Intent. In discerning the meaning of a statute, a court must
determine and give effect to the purpose and intent of the Legislature as
ascertained from the entire language of the statute considered in its plain,
ordinary, and popular sense, it being the court’s duty to discover, if possible, the
Leglslature s intent from the language of the statute itself.

__t___:___ . The components of a series or collection of statutes pertaining
to a certain subject matter may be conjunctively considered and construed to
determine the intent of the Legislature so that different provisions of an act are
consistent, harmonious, and sensible.
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11. Administrative Law: Service of Process. When Neb. Rev. Stat. § 25-510.02
(Reissue 1989) applies, in order to institute judicial review under the
Administrative Procedure Act, service must be had on the Attorney General.

Petition for further review from the Nebraska Court of

Appeals, on appeal thereto from the District Court for

Lancaster County, JEFFRE CHEUVRONT, Judge. Judgment of

Court of Appeals affirmed.

Gordon M. Becker, pro se.

Don Stenberg, Attorney General, and Linda L. Willard for
appellee Nebraska Accountability and Disclosure Commission.

John C. Wiltse for appellees Allen et al.

CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT, CONNOLLY, and
GERRARD, JJ.

WRIGHT, J.

Gordon M. Becker sought judicial review in Lancaster
County District Court under the Administrative Procedure Act
of a settlement agreement between the Nebraska Accountability
and Disclosure Commission (Commission) and the University
of Nebraska Board of Regents (Regents). The Lancaster County
District Court dismissed Becker’s petition for lack of
jurisdiction, the Nebraska Court of Appeals summarily affirmed
the dismissal, and we granted further review.

SCOPE OF REVIEW

When a jurisdictional question -does not involve a factual
dispute, determination of a jurisdictional issue is a matter of
law, which requires an appellate court to reach a conclusion
independent from the trial court’s conclusion on the
jurisdictional issue. Chrysler Corp. v. Lee Janssen Motor Co.,
248 Neb. 281, 534 N.W.2d 568 (1995); K N Energy, Inc. v.
Cities of Broken Bow et al., 248 Neb. 112, 532 N.W.2d 32
(1995).

Where the court from which an appeal was taken lacked
jurisdiction, the appellate court acquires no jurisdiction. WBE
Co. v. Papio-Missouri River Nat. Resources Dist., 247 Neb.
522, 529 N.w.2d 21 (1995).
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FACTS

Becker filed a number of complaints with the Commission in
January and March 1993. On November 5, 1993, the
Commission found “probable cause” that certain regents had
used funds under their control to pay for travel and food
expenses for their spouses in connection with the 1993 Orange
Bowl, in violation of Neb. Rev. Stat. § 49-14,101(4) (Reissue
1993). The Commission also found “probable cause” that
certain regents had failed to disclose gifts on financial
disclosure statements in connection with the 1992 Coca-Cola
Bowl in Japan, in violation of Neb. Rev. Stat. § 49-1496(2)(e)
(Reissue 1988).

On March 11, 1994, the Commission approved a settlement
agreement in which the Regents agreed that they would not use
public funds to pay the expenses of their spouses to attend
postseason bowl games. The Regents also agreed to disclose the
name of the corporate sponsor who paid their travel expenses to
the Coca-Cola Bowl in Japan. In return, the Commission
agreed that it would cease further prosecution of the matters in
connection with the 1993 Orange Bowl and the Coca-Cola Bowl
in 1992, that no civil penalties would be assessed, and that no
reimbursements would be required. The agreement was signed
by the University of Nebraska’s general counsel, Richard Wood,
and by the executive director of the Commission.

Becker filed an “Appeal of Decision of Nebraska
Accountability and Disclosure Commission” on March 31,
1994, naming as defendants the Commission, the individual
regents, and Wood. A summons was sent by certified mail
directly to each defendant. No summons was sent to the
Attorney General.

The Regents and Wood filed a demurrer asserting that Becker
was not a party to the proceedings and that his petition failed to
state facts sufficient to constitute a cause of action. The
Commission filed a special appearance asserting that the district
court lacked personal jurisdiction. In an order dated June 13,
1994, the district court found that since service of summons was
not made on the Attorney General pursuant to Neb. Rev. Stat.
§ 25-510.02 (Reissue 1989) within 30 days after the filing of the
petition, the district court was without jurisdiction in the matter.
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In addition, the court found that Becker was not a person
“aggrieved” pursuant to Neb. Rev. Stat. § 84-917 (Reissue
1994) and that he had no standing to seek judicial review of the
action of the Commission. The district court sustained the
Commission’s special appearance and the demurrer of the
Regents and dismissed Becker’s petition. The Court of Appeals
summarily affirmed.

ASSIGNMENTS OF ERROR
Summarized and restated, Becker asserts in his petition for
further review that the Court of Appeals erred in granting
summary affirmance and in dismissing the appeal for lack of
jurisdiction because of improper service.

ANALYSIS

We first address whether the district court had personal
jurisdiction over the Commission, the Regents, and Wood.
When a jurisdictional question does not involve a factual
dispute, determination of a jurisdictional issue is a matter of
law, which requires an appellate court to reach a conclusion
independent from the trial court’s conclusion on the
jurisdictional issue. Chrysler Corp. v. Lee Janssen Motor Co.,
248 Neb. 281, 534 N.W.2d 568 (1995); K N Energy, Inc. v.
Cities of Broken Bow et al., 248 Neb. 112, 532 N.W.2d 32
(1995).

Personal jurisdiction is the power of a tribunal to subject and
bind a particular entity to its decisions. Glass v. Nebraska Dept.
of Motor Vehicles, 248 Neb. 501, 536 N.W.2d 344 (1995).
While the lack of subject matter jurisdiction cannot be waived
nor the existence of subject matter jurisdiction conferred by the
consent or conduct of the parties, lack of personal jurisdiction
may be waived and such jurisdiction conferred by the conduct
of the parties. Id. One who invokes the power of the court on
an issue other than the court’s jurisdiction over one’s person
makes a general appearance so as to confer on the court
personal jurisdiction over that person. Id.

Under § 25-510.02, service on a state or political
subdivision, to be effective, may be done in one of four ways:

(1) by leaving summons at the Attorney General’s office
with the Attorney General, (2) by leaving summons at the
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Attorney General’s office with a deputy attorney general,
(3) by leaving summons at the Attorney General’s office
with someone designated in writing by the Attorney
General to receive summons, or (4) by sending summons
by certified mail addressed to the Attorney General’s
office. All other forms of service in actions against the
State of Nebraska or any of its political subdivisions are
ineffectual.
Twiss v. Trautwein, 247 Neb. 535, 537, 529 N.W.2d 24, 26
(1995). “[Tlhe plain meaning of the phrase ‘may be served,
when viewed in the context of the service statutes, modifies the
method of acceptable service, not the entity to be served.” Id.

On May 3, 1994, the Commission filed a special appearance
“objecting to the jurisdiction of this Court over its person,
showing toe the Court that there has been no proper service of
process upon it.” The transcript in this case contains no
praecipe for summons upon the Attorney General. The
summons itself indicates that service was to be made upon the
Commission. The petition was mailed to the Commission by
certified mail, but no summons was served upon the Attorney
General in any manner, as required by § 25-510.02. The record
discloses a copy of the petition was mailed to the Attorney
General by letter from the Commission dated April 5, 1994.
The service upon the Commission in this case was ineffectual.
See Twiss v. Trautwein, supra. The Court of Appeals correctly
affirmed the district court’s order that the district court lacked
subject matter jurisdiction over the Commission.

Personal jurisdiction as to the Regents and Wood is controlled
by Glass v. Nebraska Dept. of Motor Vehicles, supra. The
Regents and Wood filed a demurrer stating that Becker was not
a party, and therefore not entitled to maintain this action, and
that the petition did not state facts sufficient to constitute a
cause of action. The filing of the demurrer by the Regents and
Wood invoked the power of the court on an issue other than
personal jurisdiction and, consequently, conferred on the court
personal jurisdiction. Therefore, the district court had personal
jurisdiction over the Regents and Wood. See id.

The remaining issue is whether the district court had subject
matter jurisdiction. “Subject matter jurisdiction . . . is the
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power of a tribunal to hear and determine a case of the general
class or category to which the proceedings in question belong
and to deal with the general subject matter involved.” Id. at
504, 536 N.W.2d at 346. Section 84-917(1) provides in relevant
part: “Any person aggrieved by a final decision in a contested
case, whether such decision is affirmative or negative in form,
shall be entitled to judicial review under the Administrative
Procedure Act.” Section 84-917(2)(a) states:
Proceedings for review shall be instituted by filing a
petition in the district court of the county where the action
is taken within thirty days after the service of the final
decision by the agency. All parties of record shall be made
parties to the proceedings for review. If an agency’s only
role in a contested case is to act as a neutral factfinding
body, the agency shall not be a party of record. In all
other cases, the agency shall be a party of record.
Summons shall be served within thirty days of the filing of
the petition in the manner provided for service of a
summons in a civil action. If the agency whose decision is
appealed from is not a party of record, the petitioner shall
serve a copy of the petition and a request for preparation
of the official record upon the agency within thirty days of
the filing of the petition. The court, in its discretion, may
permit other interested persons to intervene.
(Emphasis supplied.) In discerning the meaning of a statute, we
must determine and give effect to the purpose and intent of the
Legislature as ascertained from the entire language of the statute
considered in its plain, ordinary, and popular sense, it being our
duty to discover, if possible, the Legislature’s intent from the
language of the statute itself. Curry v. State ex rel. Stenberg,
242 Neb. 695, 496 N.W.2d 512 (1993). The components of a
series or collection of statutes pertaining to a certain subject
matter may be conjunctively considered and construed to
determine the intent of the Legislature so that different
provisions of an act are consistent, harmonious, and sensible.
Maack v. School Dist. of Lincoln, 241 Neb. 847, 491 N.W.2d
341 (1992).
Neb. Rev. Stat. § 49-14,123 (Reissue 1993) provides in part:
“In addition to any other duties prescribed by law, the
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commission shall . . . (11) Act as the primary civil and criminal
enforcement agency for violations of the Nebraska Political
Accountability and Disclosure Act and the rules or regulations
promulgated thereunder . . . .” It is apparent from § 49-14,123
that the Commission’s role in this matter is more than acting as
a neutral factfinding body described in § 84-917. Therefore, the
Commission is required to be a party to the proceedings for
review.

“Summons shall be served within thirty days of the filing of
the petition in the manner provided for service of a summons in
a civil action.” § 84-917(2)(a). When § 25-510.02 applies, in
order to institute judicial review under the Administrative
Procedure Act, service must be had on the Attorney General.
The Commission, as a state agency, must be served in
compliance with § 25-510.02. See, Glass v. Nebraska Dept. of
Motor Vehicles, 248 Neb. 501, 536 N.W.2d 344 (1995); Twiss
v. Trautwein, 247 Neb. 535, 529 N.W.2d 24 (1995). Becker did
not serve the summons on the Commission as required by
§ 25-510.02. Having failed to properly make the Commission a
party of record, Becker did not comply with the requirements
of § 84-917(2)(a) by making the Commission a party. The
district court did not acquire subject matter jurisdiction under
the Administrative Procedure Act.

We do not reach the issues of whether the demurrer should
have been sustained by the district court or whether Becker was
a person aggrieved by the decision of the Commission. Where
the court from which the appeal was taken lacked jurisdiction,
the appellate court acquires no jurisdiction. WBE Co. v.
Papio-Missouri River Nat. Resources Dist., 247 Neb. 522, 529
N.w.2d 21 (1995).

CONCLUSION
We affirm the decision of the Court of Appeals granting
summary affirmance for lack of jurisdiction.
AFFIRMED.
Wurte, C.J., participating on briefs.
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BRYAN SURRATT, APPELLANT AND CROSS—APPELLEE, V. WATTS
TRUCKING AND AETNA CASUALTY INSURANCE Co., ITS WORKERS’
COMPENSATION INSURANCE CARRIER, APPELLEES AND
CROSS—APPELLANTS.
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Filed December 22, 1995. No. S-95-441.

1. Workers’ Compensation: Appeal and Error. Neb. Rev. Stat. § 48-185 (Reissue
1993) precludes an appellate court from substituting its view of the facts for that
of the compensation court if the record contains evidence to substantiate the
factual conclusions reached by the compensation court.

2. Attorney Fees. In general, an attorney fee may be recovered only when
authorized by statute or when a recognized and accepted uniform course of
procedure allows recovery of such.

3. Attorney Fees: Words and Phrases. As used in Neb. Rev. Stat. § 25-824(2)
(Reissue 1989), “frivolous” means a legal position wholly without merit, that is,
without rational argument based on law and evidence to support a litigant’s
position in the lawsuit.

4. Actions. Any doubt whether a legal position is frivolous or taken in bad faith
should be resolved in favor of the one whose legal position is in question.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

James E. Harris and Timothy K. Kelso, of Harris, Feldman,
Stumpf Law Offices, for appellant.

Patrick B. Donahue, of Cassem, Tierney, Adams, Gotch &
Douglas, for appellees.

WhiTe, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
ConnNoLLy, and GERRARD, JJ.

PER CURIAM.

In undertaking this appeal from the award of the Nebraska
Workers’ Compensation Court to the Nebraska Court of
Appeals, the plaintiff~appellant and cross-appellee, the
employee Bryan Surratt, claimed, in summary, that the
compensation court’s award against the defendants-appellees
and cross-appellants, the employer Watts Trucking and its
compensation insurance carrier, Aetna Casualty Insurance Co.,
was inadequate. More specifically, Surratt asserted that by
misevaluating the evidence, the compensation court erroneously
denied him permanent disability benefits. Watts and Aetna
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claimed that as Surratt’s appeal is frivolous, they are entitled to
the award of an attorney fee as a sanction against Surratt, and
cross-appealed, asserting that in view of its rules relating to the
disclosure of evidence, the compensation court erred in certain
of its evidentiary rulings. In reply, Surratt asserted that the
compensation court rules upon which Watts relies are
unconstitutional. Surratt thereafter successfully petitioned to
bypass the Court of Appeals, as a consequence of which this
court considers the appeal and cross—-appeal in the first instance.
We affirm the award of the compensation court.

Surratt was involved in an accident arising out of and in the
course of his employment as a refuse hauler for Watts when, on
October 8, 1993, the truck he was driving struck a barrel.
Surratt did not recall feeling the impact, nor did he feel any
pain immediately upon impact. However, upon getting out of the
truck, he felt a sharp pain that went through his leg and up
through his back, and he fell to the ground.

Shortly after Surratt’s accident, he was treated by Dr. Angelo
Patil of the University of Nebraska Medical Center. Neither
Patil nor any of the other treating physicians at the medical
center expressed any opinions that Surratt suffers from a
permanent disability. Dr. Lonnie Mercier, an orthopedic
surgeon, examined plaintiff on January 14, 1994, and concluded
that Surratt would not have any permanency rating. However,
Dr. Jay J. Parsow, who also treated Surratt, opined that Surratt
had suffered permanency attributable to the accident because a
disk tear was reported on the MRI scan indicative of an acute
injury.

Although restricted to light-duty tasks, Surratt attempted to
return to work in December 1993, at which time he was sent to
a compost pile where yard waste was kept. He was required to
pick up plastic bags that were blowing around. Because of back
discomfort, Surratt was unable to perform this work.

After a “work-hardening” program, Surratt again attempted
to return to work in February 1994. There is conflicting
testimony as to what Surratt did after returning to work the
second time and how he came to be discharged, but there is no
question that his employment with Watts was terminated.

Not until the original hearing held by the compensation court
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on August 3, 1994, were Watts and Aetna furnished with a copy
of Parsow’s opinion; Watts and Aetna objected to its admission
into evidence on a variety of grounds, including its untimely
disclosure. Surratt claimed that it was offered solely in rebuttal
to the deposition of Mercier. Apparently, Mercier’s deposition
was taken on June 30, 1994, but was not transcribed and
delivered to the parties until July 29. Surratt took the position
that because the deposition transcription was not available until
July 29, pursuant to the relevant compensation court rule, he
had 10 days from that date in which to disclose rebuttal
evidence, a timespan which encompassed the hearing date. The
compensation court overruled Watts and Aetna’s objection.

The compensation court also received in evidence a report
prepared by Midlands Rehabilitation Consultants regarding
Surratt’s vocational abilities and earning capacity. Watts and
Aetna unsuccessfully objected on the basis that the report was
not prepared in accordance with the compensation court rules
because Watts and Aetna did not agree to the Midlands
evaluation, nor was Midlands appointed by the compensation
court.

Surratt’s position that the award is inadequate is premised on
the claim that as Mercier’s opinion did not take into account the
revelations of the MRI scan, his opinion cannot be relied upon
and has no probative force. But Mercier did take the MRI scan
revelations into account, for he testified:

Q. Doctor, do you have an opinion with a reasonable
degree of medical certainty as to whether or not . . .
Surratt has suffered any permanent injury or impairment
as a result of the automobile accident of October 8th,
19937

A. Yes, I have an opinion.

Q. And what is your opinion?

A. I do not believe . . . Surratt would have any
permanency contributable [sic] to this condition.

Q. Doctor, what are the reasons or basis of that
opinion?

A. A lack of evidence of any serious injury having
occurred. '

Q. And what specifically are you referring to?
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































