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No. A-94-976: Peck v. Northwest Airlines, 95 NCA No.
25. Petition of appellant for further review overruled on August
22, 1995.

No. A-94-1006: State v. Boehme, 95 NCA No. 17. Petition
of appellant for further review overruled on June 14, 1995.

No. A-94-1007: State v. Young. Petition of appellant for
further review overruled on August 22, 1995.

No. S-94-1034: Johnson v. Holdrege Med. Clinic, 3 Neb.
App. 894 (1995). Petition of appellant for further review
sustained on August 22, 1995.
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Declaratory Judgments: Appeal and Error. When a declaratory judgment
action presents questions of law, an appellate court has an obligation to reach its
conclusion independent from the conclusion reached by the trial court with regard
to those questions.

___:__ . Determinations of factual issues ina declaratory judgment action will
not be disturbed on appeal unless they are clearly wrong.

Insurance: Contracts: Appeal and Error. The construction of an insurance
contract or policy is a question of law, in connection with which an appellate court
has an obligation to reach an independent, correct conclusion irrespective of the
determination made by the court below.

Insurance: Intent. In order to determine whether the insured intended to do the
specific act which caused injury or harm, the court must examine the quality and
purpose of the transaction as a whole.

Words and Phrases. The term “occupancy” normally refers to the state of being
inhabited. The right of “private occupancy” can only refer to those rights
associated with an individual’s act of inhabiting the premises, and not to rights
associated with the individual’s right to use and enjoy the inhabited premises.
. Ejusdem generis principles draw on the sensible notion that words such as
“or other invasion of the right of private occupancy” are intended to encompass
actions of the same general type as, though not specifically embraced within,
“wrongful entry or eviction.”

Intent. Where an intentional act results in injuries which are the natural and
probable consequences of the act, the injuries as well as the act are intentional.

Appeal from the District Court for Douglas County: JAMES

M. MurpHY, Judge. Affirmed.
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WRIGHT, J.
I. INTRODUCTION

Columbia National Insurance (Columbia) brought this action
for declaratory judgment, seeking a determination of whether it
had a duty to defend Pacesetter Homes, Inc. (Pacesetter), and
Joseph Fingerlin, one of Pacesetter’s former employees, in three
suits brought in Sarpy County (the Sarpy County actions). The
district court held that Columbia had no duty to defend.
Pacesetter and Fingerlin appeal.

II. SCOPE OF REVIEW

When a declaratory judgment action presents questions of
law, an appellate court has an obligation to reach its conclusion
independent from the conclusion reached by the trial court with
regard to those questions. How v. Mars, 245 Neb. 420, 513
N.W.2d 511 (1994); Jaksha v. Thomas, 243 Neb. 794, 502
N.W.2d 826 (1993).

Determinations of factual issues in a declaratory judgment
action will not be disturbed on appeal unless they are clearly
wrong. Beatrice Nat. Bank v. Southeast Neb. Co-op, 230 Neb.
671, 432 N.W.2d 842 (1988); Havelock Bank v. Western Surety
Co., 217 Neb. 560, 352 N.W.2d 855 (1984).

The construction of an insurance contract or policy is a
question of law, in connection with which an appellate court has
an obligation to reach an independent, correct conclusion
irrespective of the determination made by the court below.
Katskee v. Blue Cross/Blue Shield, 245 Neb. 808, 515 N.W.2d
645 (1994); Dalton Buick v. Universal Underwriters Ins. Co.,
245 Neb. 282, 512 N.W.2d 633 (1994).

II. FACTS

1. BACKGROUND
In the late 1970’s, Pacesetter began developing a subdivision
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in Sarpy County known as Millard Highlands South. The first
plat was filed in 1976. Also in the late 1970’s, the Nebraska
Department of Roads hired an engineering firm to design a set
of proposed plans for an Interstate 80-Harrison Street
interchange (126th Street).

At a public hearing held on July 7, 1980, in Ralston,
Nebraska, functional plans were presented in order to allow
public comment on the proposed interchange. The plans showed
both the location of 126th Street in relation to the Millard
Highlands South eastern property line as originally platted and
the anticipated limits of construction or right-of-way that would
be needed. The plans depicted the trees running along the
eastern border of Pacesetter’s property as falling within the
limits of the proposed construction. According to the Douglas
County surveyor, the trees and the hill on which they stood had
to be removed to make way for 126th Street.

In 1986, the engineering firm hired by Pacesetter completed
Millard Highlands South replat IV. This replat was done to
accommodate the expected limits of construction for 126th
Street outlined in the 1980 functional plans. The replat was
accepted by the Sarpy County Board of County Commissioners
on April 7, 1987. On March 9, 1988, Ralph Heavrin, as
president of Pacesetter, transferred by warranty deed to the
Department of Roads the portion of the subdivision which was
to be included in the 126th Street right-of-way. The
right-of-way property sold to the Department of Roads included
the hill and trees depicted in the 1980 functional plans.

2. REAL ESTATE PURCHASES

On March 11, 1986, Rayne and Cheryl Balwanz, plaintiffs in
the Sarpy County actions, were induced by Fingerlin to
purchase Lot 48, Millard Highlands South replat IV. In May
1986, the Balwanzes were informed that a portion of Lot 48 was
to be condemned for the 126th Street right-of-way. The
Balwanzes then changed their purchase to Lot 53. On July 31,
1988, David and Lisa Ammerman, plaintiffs in the Sarpy
County actions, were induced by Fingerlin to purchase Lot 602,
Millard Highlands South replat IV. This lot backed up to the
property sold by Pacesetter to the Department of Roads for the
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126th Street right—of-way. On September 21, 1988, Scott and
Teri Schaefer, also plaintiffs in the Sarpy County actions, were
induced by Fingerlin to purchase Lot 600, Millard Highlands
South replat IV. This lot also backed up to the property sold by
Pacesetter for the right-of-way.

3. ReEAL ESTATE COMMISSION PROCEEDINGS

On April 4 and May 9, 1990, respectively, the Schaefers and
the Ammermans filed formal complaints with the State Real
Estate Commission (Commission). The Schaefers and
Ammermans alleged that Heavrin and Fingerlin, acting on
behalf of Pacesetter, made material representations regarding
the condition of the lots they purchased in 1988. These
representations related to the ownership and permanency of the
hill and trees east of their property lines, the same hill and trees
deeded in 1988 to the Department of Roads. The Schaefers and
Ammermans alleged that Fingerlin misrepresented the nature of
126th Street and the location of 126th Street in relation to Lots
600 and 602 by indicating that the hill and trees would be a
natural buffer. The Commission conducted a formal
adjudication of the complaints and, on September 24, 1990,
issued an order stating specific findings of fact and conclusions
of law regarding the complaints. The Commission generally
found that Fingerlin knowingly and intentionally made
misrepresentations. The Commission’s order was not appealed.

4. THE SArRPY COUNTY ACTIONS

In March 1991, the Schaefers, Ammermans, and Balwanzes
filed the Sarpy County actions against Pacesetter and Fingerlin.
These plaintiffs alleged that Fingerlin knowingly made
misrepresentations about their respective lots in connection with
the purchase of their homes. They alleged Fingerlin represented
that the hill and trees bordering Lots 600 and 602 and adjacent
to Lot 53 were owned by Pacesetter, that Pacesetter intended to
keep the hill and trees in place, and that Pacesetter did not
intend to remove the hill or trees. The plaintiffs alleged
Fingerlin told them that 126th Street would be built a sufficient
distance from their lots and that 126th Street was not to be a
connecting on-off ramp, just a four-lane street. They claimed
that as a direct and proximate result of the actions of Pacesetter
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and Fingerlin they had been damaged in the following respects:
(1) diminution in the value of their property and (2) loss of
enjoyment of the trees.

Pacesetter and Fingerlin denied any wrongdoing and filed a
claim with Columbia requesting that it assume the defense of
these lawsuits. Based upon a review of the petitions and upon
Columbia’s knowledge of the complaints filed with the
Commission, Columbia denied the claim and declined to
defend, contending (1) there was no coverage under the policy
for an intentional act, (2) the conduct alleged was not an
occurrence as defined by the policy, and (3) the damages
claimed were not property damage as defined by the policy.

5. THE PoLicy

Columbia issued to Pacesetter a special multiperil
comprehensive general liability insurance policy covering the
period from January 1, 1988, to January 1, 1989. No issue is
raised as to whether the policy was in effect at the time of the
misrepresentations or as to whether this fact would affect the
coverage. Therefore, we do not decide that issue.

Section II of the policy addresses liability coverage. That
section contains the following provisions relating to bodily
injury liability and property damage liability:

I. The [clompany will pay on behalf of the insured all
sums which the insured shall become legally obligated to
pay as damages because of

bodily injury or

property damage
to which this insurance applies, caused by an occurrence,
and arising out of the ownership, maintenance or use of
the insured premises and all operations necessary or
incidental to the business of the named insured conducted
at or from the insured premises, and the company shall
have the right and duty to defend any suit against the
insured seeking damages on account of such bodily injury
or property damage, even if any of the allegations of the
suit are groundless, false or fraudulent, and may make

" such investigation and settlement of any claim or suit as it

deems expedient, but the company shall not be obligated
to pay any claim or judgment or to defend any suit after
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the applicable limit of the company’s liability has been
exhausted by payment of judgments or settlements.
(Emphasis omitted.)
Under the definitions applicable to section II, an occurrence
is defined as “an accident, including continuous or repeated
exposure to conditions, which results in bodily injury or
property damage neither expected nor intended from the
standpoint of the insured.” (Emphasis omitted.) Property
damage is defined as
(1) physical injury to or destruction of tangible property
which occurs during the policy period, including the loss
of use thereof at any time resulting therefrom, or (2) loss
of use of tangible property which has not been physically
injured or destroyed provided such loss of use is caused by
an occurrence during the policy period.

(Emphasis omitted.)

The policy included a broad-form comprehensive general
liability endorsement which contained the following personal
injury and advertising injury liability coverage provisions:

(A) The company will pay on behalf of the insured all
sums which the insured shall become legally obligated to
pay as damages because of personal injury or advertising
injury to which this insurance applies, sustained by any
person or organization and arising out of the conduct of
the named insured’s business, within the policy territory,
and the company shall have the right and duty to defend
any suit against the insured seeking damages on account of
such injury, even if any of the allegations of the suit are
groundless, false or fraudulent, and may make such
investigation and settlement of any claim or suit as it
deems expedient, but the company shall not be obligated
to pay any claim or judgment or to defend any suit after
the applicable limit of the company’s liability has been
exhausted by payment of judgments or settlements.

(D) Additional Definitions

“Advertising Injury” means injury arising out of an
offense committed during the policy period occurring in
the course of the named insured’s advertising activities, if
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such injury arises out of libel, slander, defamation,
violation of right of privacy, piracy, unfair competition, or
infringement of copyright, title or slogan.

“Personal Injury” means injury arising out of one or
more of the following offenses committed during the policy
period:

(1) false arrest, detention, imprisonment, or malicious
prosecution;

(2) wrongful entry or eviction or other invasion of the
right of private occupancy,

(3) a publication or utterance

(@) of a libel or slander or other defamatory or
disparaging material, or

(b) in violation of an individual’s right of privacy;
except publications or utterances in the course of or related
to advertising, broadcasting, publishing or telecasting
activities conducted by or on behalf of the named insured
shall not be deemed personal injury.

(Emphasis omitted.)

6. DECLARATORY JUDGMENT ACTION

Columbia brought this declaratory judgment action, seeking
a determination that Columbia was not legally or contractually
obligated under the terms of the policy to defend Pacesetter and
Fingerlin or to pay any judgment rendered against them in the
Sarpy County actions. The parties stipulated that Columbia is
an insurance company licensed and incorporated under the laws
of the State of Nebraska; that Pacesetter is the developer and
seller of real estate known as the Millard Highlands South
subdivision in Sarpy County, Nebraska; and that Fingerlin was
a real estate broker, sales agent, and employee of Pacesetter.

The trial court found that the evidence did not show, nor did
the homeowners allege in the Sarpy County actions, an invasion
of the homeowners’ right of private occupancy. The court stated
that in each instance, the homeowners own and occupy the lots
they contracted to buy and received on the dates the property
was conveyed to them by warranty deed. The court found the
evidence did not show, nor did the homeowners allege, any
physical damage to their property or to any property they were
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sold or believed they purchased from Pacesetter. The court
noted the damage allegations claimed diminution in value and
loss of enjoyment of the trees formerly located on the adjacent
property now owned by the Department of Roads.

The trial court found that the evidence established that the
structural soundness of the homes and Lots 53, 600, and 602
were unaffected by the removal of the hill and trees and that the
grading for 126th Street did not affect the drainage or structural
integrity of these lots. The court stated that the plain language
of the policy required that the homeowners allege there was
damage or loss of use to their tangible property in order to
come within the meaning of the definition of property damage
under the policy. The court noted that the homeowners did not
allege they suffered a personal injury or an advertising injury
under the policy and that there was no evidence to support such
a conclusion.

A verbatim transcript of the proceedings before the
Commission was received into evidence without objection.
Based on the pleadings and the evidence, the trial court found
that there was no coverage under the policy for the acts alleged
in the Sarpy County actions. The court held that Columbia had
no duty to assume the financial costs of defending Pacesetter
and Fingerlin in the Sarpy County actions.

IV. ASSIGNMENTS OF ERROR

On appeal, Pacesetter and Fingerlin assign numerous errors,
which we condense into three broad divisions. First, the trial
court erred by determining that the liability coverage provision
(section IT) of Columbia’s policy did not provide coverage for
Fingerlin’s actions. Second, the court erred by determining that
the policy’s broad-form comprehensive general liability
endorsement did not provide coverage. Third, the court erred by
prematurely determining the issue of coverage.

V. ANALYSIS
Despite the amount of evidence presented before the trial
court, this case is a matter of insurance contract construction.
The construction of an insurance contract or policy is a question
of law, in connection with which an appellate court has an
obligation to reach an independent, correct conclusion
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irrespective of the determination made by the court below.
Katskee v. Blue Cross/Blue Shield, 245 Neb. 808, 515 N.W.2d
645 (1994); Dalton Buick v. Universal Underwriters Ins. Co.,
245 Neb. 282, 512 N.W.2d 633 (1994).

1. SectioN II LiaBILITY COVERAGE

We first examine the liability coverage section of the policy,
which has been quoted above. This section requires Columbia
to pay all sums which the insured shall become legally obligated
to pay as damages because of bodily injury or property damage
caused by an occurrence. The first question is, What is an
occurrence?

Columbia argues its policy excludes the misrepresentations
made by Fingerlin because his actions were intentional and are,
therefore, excluded under the terms and conditions of the policy.
The letter from Columbia to Pacesetter denying coverage and
declining to defend stated:

Under the petitions that have been forwarded to us, the
conduct of Pacesetter’s real estate person is alleged to be
intentional; and under the policy, there is no coverage for
an intentional act. Further, the conduct that was alleged is
not an occurrence as defined by the policy and the
damages claimed are not property damages defined by the
policy.

Each of the petitions filed in the Sarpy County actions
alleged that Fingerlin was acting as an agent and employee of
Pacesetter and that the misstatements of material fact were
known to Fingerlin and were made with the full knowledge and
consent of Pacesetter. The plaintiffs alleged that Fingerlin’s
misrepresentations, which were imputed to Pacesetter,
constituted a cause of action for fraudulent misrepresentation
and that such misrepresentations induced the plaintiffs to enter
into real estate purchase contracts to their damage with respect
to diminution in the value of their property and loss of
enjoyment of the trees.

(a) Occurrence
The policy defines an occurrence as “an accident . . . neither
expected nor intended from the standpoint of the insured.” Our
task is to determine whether or not Fingerlin’s actions were
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intentional within the meaning of the definition. Pacesetter
argues that Sullivan v. Great Plains Ins. Co., 210 Neb. 846, 317
N.W.2d 375 (1982), holds that the word “intentional” means
acting with specific intent to harm a third party and that since
Fingerlin testified he did not intend to harm anyone or to
misrepresent anything to anyone, his actions were covered by the
policy. We do not agree.

In Sullivan, the insured lost control of his car, which left the
road, struck a utility pole, and ended up in a pasture. The
insurer argued that damage to the car was intentional because
the insured was speeding. We rejected the insurer’s argument.
We held that the insured’s intentional and reckless operation of
his vehicle was covered unless there was evidence that the
insured intended to do the specific act that caused the damage,-
i.e., striking a utility pole and driving into a pasture. Sullivan
defines “intentional” not as the specific intent to cause injury
or harm, but, rather, as the intent to do a specific act which
causes injury or harm. In order to determine whether the
insured intended to do the specific act which caused injury or
harm, Sullivan requires us to examine the “ ‘quality and
purpose of the transaction as a whole.’” ” Id. at 854, 317 N.W.2d
at 380.

(i) Fingerlin’s Actions

The Sarpy County plaintiffs alleged Fingerlin knowingly
misrepresented that the hill and trees adjacent to the lots were
owned by Pacesetter, that Pacesetter intended on keeping the hill
and trees in place, that 126th Street would be built a sufficient
distance from the lots, and that 126th Street would not be a
connecting on-off ramp for Interstate 80. The plaintiffs alleged
that during the course of their discussions with Fingerlin, he
knowingly misrepresented material facts concerning the loca-
tion of the 126th Street right-of-way, and that such
misrepresentations resulted in the purchase of their lots and,
ultimately, in their sustaining damages for diminution in the
value of their property and loss of the enjoyment of the trees.

(ii) Real Estate Commission Proceedings
A verbatim transcript of the proceedings before the
Commission was received into evidence by the trial court
without objection. The court found that the decision of the
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Commission showed that Fingerlin knowingly failed to disclose
a material fact with regard to the condition of the real estate.
Determinations of factual issues in a declaratory judgment
action will not be disturbed on appeal unless they are clearly
wrong. Beatrice Nat. Bank v. Southeast Neb. Co-op, 230 Neb.
671, 432 N.W.2d 842 (1988); Havelock Bank v. Western Surety
Co., 217 Neb. 560, 352 N.W.2d 855 (1984). The evidence
established that Fingerlin knowingly made these misrep-
resentations to induce the purchase of real estate. His conduct
was not accidental.

We find that the facts disclosed in the Commission hearings
and the facts adduced during the declaratory judgment
proceedings clearly indicate that the misconduct involved
affirmative misrepresentations and not mere negligence.
Fingerlin had notarized the warranty deed which conveyed the
property to the Department of Roads. We cannot say that
Fingerlin negligently failed to ascertain who owned the hill and
trees when he assured the purchasers that Pacesetter owned
them.

(iii) Resolution

In conclusion, the quality and purpose of the transaction as a
whole shows that Fingerlin knowingly misrepresented the
ownership of the hill and trees in question and did so
specifically to induce the purchase of Lots 53, 600, and 602.
We have stated: “ ‘An accident, within the meaning of contracts
of the kind here considered, includes any event which takes
place without the foresight or expectation of the person acted
upon or affected thereby.” ” Riley v. National Auto Ins. Co., 162
Neb. 658, 664, 77 N.W.2d 241, 246 (1956), overruled on other
grounds, Chlopek v. Schmall, 224 Neb. 78, 396 N.W.2d 103
(1986). In City of Kimball v. St. Paul Fire & Marine Ins. Co.,
190 Neb. 152, 154, 206 N.W.2d 632, 634 (1973), we stated:
“The word ‘accident’ as used in liability insurance is a more
comprehensive term than ‘negligence’ and in its common
signification the word means an unexpected happening without
intention.” Whether or not Fingerlin meant to harm anyone is
immaterial. He specifically intended to induce the purchase of
the lots, which purchase caused the alleged injuries. His actions
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were, therefore, intentional. Under the policy, intentional acts
are excluded from the definition of an occurrence. Accordingly,
Fingerlin’s actions, as imputed to Pacesetter, are not covered.

(b) Damages Claimed

Even if the activity was an occurrence, there was no coverage
for property damage as alleged by the Sarpy County plaintiffs.
The trial court found: “The evidence does not show, nor do the
homeowners allege any physical damage to their property (lots
53, 600 or 602) or to any property they were told or believed
they had purchased from Pacesetter.” We agree. The policy’s
property damage definition consists of two parts. The first part
refers to physical injury to or destruction of tangible property
which occurs during the policy period, including loss of use
thereof at any time resulting therefrom. The alleged diminution
in value of the property and loss of enjoyment of the trees do
not constitute physical injury to or destruction of tangible
property under the definition of property damage in the policy
issued to Pacesetter. The Sarpy County plaintiffs did not allege
that there had been any physical injury to or destruction of the
tangible property. The second part of the property damage
definition refers to loss of use of tangible property which has
not been physically injured or destroyed, provided such loss of
use is caused by an occurrence during the policy period. The
diminution in value or loss of enjoyment of the trees is not a
loss of use covered under the policy.

Columbia cites General Ins. Co. v. Western American Dev.,
43 Or. App. 671, 603 P2d 1245 (1979), in support of its
position that diminution in value is not a loss of use constituting
property damage under the terms of the policy issued by
Columbia. In General Ins. Co., the insurer brought a
declaratory judgment action seeking a determination as to its
duty -to defend and indemnify its insured. The dispute arose
from the sale of mobile home lots by Western American
Development Company, Inc., and one of its officers. As a result,
five separate actions were commenced by the purchasers of the
lots. The complaints alleged the defendants knowingly or
recklessly misrepresented the nature and extent of an easement
held by the U.S. Army Corps of Engineers. The purchasers
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asserted that they relied upon the misrepresentations in
purchasing the lots and that they were injured because the
easement allowing the corps to come onto the lots made the lots
worth less than they had anticipated. At the time General
Insurance Company of America brought the declaratory
judgment action, one of the five cases was still pending.

The insurance policy in that case contained similar provisions
to the policy issued by Columbia with regard to the obligation
to pay damages because of bodily injury or property damage
caused by an occurrence. Occurrence was defined as an event
including continuous or repeated exposure to conditions which
result in bodily injury or property damage neither expected nor
intended from the standpoint of the insured. The property
damage provisions were also similar to those in the policy
issued by Columbia. The court concluded that the diminution in
value claimed by the purchasers was not equivalent to the loss
of use of tangible property. We cite General Ins. Co. in support
of our conclusion that the damages claimed in the Sarpy County
actions are not the loss of use of tangible property under the
controlling documents.

(¢) Liability Coverage Under Section II
We therefore conclude that under the policy there was no
covered occurrence and that the alleged diminution in value and
loss of enjoyment of the trees are not property damage for loss
of use of the tangible property when such property has not been
physically injured or destroyed.

2. BrRoAD-FORM COMPREHENSIVE GENERAL LIABILITY
ENDORSEMENT

We now turn to the broad-form comprehensive general
liability endorsement. The endorsement covers, inter alia,
personal injury and advertising injury liability. Pacesetter and
Fingerlin argue that the coverage extended through these
provisions obligated Columbia to defend them in the Sarpy
County actions.

Among the errors assigned by Pacesetter and Fingerlin is one
claiming that the trial court erred in refusing to allow Pacesetter
and Fingerlin to withdraw their rest and introduce three sets of
interrogatories which described more clearly the type of
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damages claimed by the Sarpy County plaintiffs, i.e., noise,
dust, ground vibration, diminution in the value of their property,
loss of trees, and increased traffic volume. The court committed
no error because, as explained below, the evidence Pacesetter
and Fingerlin attempted to introduce had no bearing on the
question of coverage under the policy.

Pacesetter and Fingerlin claim that the Sarpy County
plaintiffs have alleged a personal injury. They point specifically
to the personal injury definition regarding “wrongful entry or
eviction or other invasion of the right of private occupancy.”
Pacesetter and Fingerlin maintain that the plaintiffs’ factual
allegations which underlie this “invasion” are the noise, dust,
lighting, and other construction activities from 126th Street.
With regard to such injuries, we find that the precedents cited
by Pacesetter simply do not address a factual setting such as the
one now before us. It is critical to remember that the tangible
property purchased by the Sarpy County plaintiffs remains
unchanged. The underlying causes of action do not claim any
physical invasion of the plaintiffs’ own lots, nor are they based
upon trespass Or nuisance.

In Decorative Center v. Employers Cas., 833 S.W.2d 257
(Tex. App. 1992), the insurer brought an action seeking a
declaration that it was not responsible for providing coverage to
the owner and the general contractor of a construction project
(the insureds) in connection with a nuisance and trespass suit
brought against the owner and the contractor by an adjacent
property owner (the Bakers). The insureds claimed that because
the Bakers’ ability to use their property was interfered with, the
interference was an “other invasion of the right of private
occupancy.” The contractor caused various forms of physical
and mental harm to the Bakers and their property, including
deliberately working late at night, directing water onto the
Bakers® property, dropping heavy limbs onto the property, and
cursing the Bakers when they complained to the workers on
duty. The Bakers sued, and the insurer defended the suit, but
denied coverage. The policy in question contained a provision
dealing with personal injury liability coverage arising out of,
inter alia, “ ‘wrongful entry or eviction, or other invasion of the
right of private occupancy.’ ” Id. at 259.
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The insureds argued that because the Bakers’ ability to use
their property was interfered with, the interference consti-
tuted an “other invasion of the right of private occupancy”
and, therefore, triggered coverage. The court disagreed:
“ ‘Occupancy’ normally refers to the state of being inhabited.
The right of ‘private occupancy’ can only refer to those rights
associated with an individual’s act of inhabiting the premises,
and not to rights associated with the individual’s right to use
and enjoy the inhabited premises.” Id. at 261. In other words,
the right of private occupancy is the legal right to occupy
premises, not the right to enjoy occupying those premises. In
relation to this, it should be noted that none of the Sarpy County
plaintiffs pled wrongful or constructive eviction from their
property.

In Decorative Center, the court noted: “ ‘Ejusdem generis
principles draw on the sensible notion that words such as “or
other invasion of the right of private occupancy” are intended to
encompass actions of the same general type as, though not
specifically embraced within, “wrongful entry or eviction.”
Those two terms have commonly understood meanings.’” ” Id. at
262 (quoting Martin v. Brunzelle, 699 F. Supp. 167 (N.D. Ill.
1988)). We believe the court’s reasoning in Decorative Center
is correct.

It is therefore quite clear that with or without the information
contained in the interrogatories, there was no coverage under
the personal injury section of the policy. Furthermore, the claim
of an advertising injury is transparently without merit.
Pacesetter’s own advertising activities were not shown to have
caused any injury to the Sarpy County plaintiffs, nor do we find
that Fingerlin’s activities constitute an advertising injury under
the specific definition contained in the endorsement. There is no
coverage under the endorsement. The allegations of diminution
in value and loss of enjoyment of the trees do not create an
action under the endorsement for personal injury or advertising
injury.

3. PREMATURE DECLARATORY JUDGMENT

Pacesetter and Fingerlin contend the trial court erred in

entering a declaratory judgment when the Sarpy County actions
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were still pending. They rely heavily upon our decision in
Allstate Ins. Co. v. Novak, 210 Neb. 184, 313 N.W.2d 636
(1981). In Novak, the district court, via a declaratory judgment,
held that the insurer was not obligated to defend the insured or
to pay any judgment rendered against the insured under the
terms of the policy. The insured was alleged to have struck a
third party in the face.

Allstate refused to provide a defense or to pay any damages,
based upon an exclusion stating that the policy did not apply
“ ‘to bodily injury or property damage which is either expected
or intended from the standpoint of the Insured. ” Id. at 187,
313 N.W2d at 638. We noted there were two separate
obligations under the policy, one to pay and one to defend. We
determined that until the facts in the assault case were resolved,
the court could not determine Allstate’s obligation to pay, and
that, therefore, a declaratory judgment could not be granted on
that question. The insured claimed he was acting in self-defense
when he struck the third party, and we stated that such an act
might be negligent and not intentional, thereby bringing the act
within the coverage of the policy.

In Novak, we recognized that there may be situations where
the language of the policy is such that the insurer’s obligation
to pay can be determined even before the insured’s liability is
determined. We cited Jones v. Norval, 203 Neb. 549, 279
N.W.2d 388 (1979), for the proposition that where an
intentional act results in injuries which are the natural and
probable consequences of the act, the injuries as well as the act
are intentional. In Jones, the evidence was undisputed that the
insured intentionally hit another with his fist and rendered the
person unconscious, and we held that an intent to cause bodily
injury could be inferred as a matter of law.

In the present case, the totality of the facts established that
Fingerlin’s misrepresentations were knowingly made, and there
are no factual indications to the contrary. In Novak, there was a
question of fact as to whether Novak’s actions were negligent
and not intentional. Fingerlin clearly intended his actions to
induce the purchase of the real estate. This was the basis of the
Sarpy County actions. Regardless of Fingerlin’s claim that he
intended no harm, the cause of action is based upon an
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intentional act which induced the purchase of the real estate. We
do not base the obligation to defend solely upon the pleadings,
‘but also upon the facts established from the Commission
hearings and the evidence introduced in the declaratory
judgment action. “[I]f, according to facts alleged in a petition
and ascertained by an insurer, the insurer has no potential
liability to its insured under the insurance agreement, then the
insurer may properly refuse to defend its insured.” Allied Mut.
Ins. Co. v. State Farm Mut. Auto. Ins. Go., 243 Neb. 779, 784,
502 N.W.2d 484, 487 (1993). The trial court did not err in
entering the declaratory judgment.

After the trial court had entered its order in the declaratory
judgment action, Pacesetter and Fingerlin moved for a new trial,
alleging newly discovered evidence consisting of the second
amended petition filed by the Schaefers in their Sarpy County
action and the trial testimony of Rayne Balwanz in his action.
In the Schaefer case, the second amended petition alleged for
the first time a claim based upon negligence. In the Balwanz
case, Rayne Balwanz testified with regard to the construction of
the interchange and the interference with the quiet and peaceful
enjoyment of his home. We find this claim of error has no merit
because the evidence was not material. See Neb. Rev. Stat.
§ 25-1143(2) (Reissue 1989). We express no opinion as to
whether the evidence qualified as newly discovered evidence.
Section 25-1143 requires that any newly discovered evidence be
“material for the party applying” for a new trial. Since we have
determined that Fingerlin’s misrepresentations were intentional
and not covered by the policy, the allegations of negligence are
immaterial. Since we have determined as a question of law that
the dust and noise were not an invasion of the right of private
occupancy, testimony about such dust and noise is also
irrelevant. The construction of an insurance policy is a question
of law. See Katskee v. Blue Cross/Blue Shield, 245 Neb. 808,
515 N.W.2d 645 (1994). Consequently, the evidence was not
material, even if it qualified as newly discovered evidence. The
trial court was therefore correct in refusing to grant a new trial.

VI. CONCLUSION
In construing the provisions of an insurance policy, a court
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must determine from the clear language of the policy whether
the insurer in fact insured against the risk involved. Roth v.
Farmers Mut. Ins. Co., 220 Neb. 612, 371 N.W.2d 289 (1985).
When a declaratory judgment action presents questions of law,
an appellate court has an obligation to reach its conclusion
independent from the conclusion reached by the trial court with
regard to those questions. How v. Mars, 245 Neb. 420, 513
N.W.2d 511 (1994). We conclude that the trial court correctly
determined that there was no coverage under the terms of the
policy and that Columbia had no duty to defend. For the reasons
set forth herein, the judgment of the Douglas County District
Court is affirmed.
AFFIRMED.
WHiTE, C.J., and LANPHIER, J., not participating.

WALTER L. KUSKIE, DOING BUSINESS AS WALT KUSKIE
CONSTRUCTION, APPELLANT, AND LINDA L. KUSKIE, APPELLEE, V.
ADaMS BANK & TRUST OF MADRID, A NEBRASKA BANKING
CORPORATION, APPELLEE.

531 N.W.2d 921

Filed May 19, 1995. No. S-93-784.

1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against -
whom the judgment is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

2. Summary Judgment. Summary judgment is proper only when the pleadings,
depositions, admissions, stipulations, and affidavits in the record disclose that
there is no genuine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party is entitled to
judgment as a matter of law. '

3. Res Judicata. The doctrine of res judicata bars relitigation not only of those
matters actually litigated, but also of those matters which might have been
litigated in an earlier proceeding.

4. Res Judicata: Judgments. The doctrine of res judicata is based on the principle
that a final judgment on the merits by a court of competent jurisdiction is
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conclusive upon the parties in any later litigation involving the same causc of
action.

5. Res Judicata. The doctrine of res judicata rests on the nccessity Lo terminale
litigation and on the belief that a person should not be vexed twice for the same
cause.

Appeal from the District Court for Perkins County: DONALD
E. RowLanps II, Judge. Affirmed in part, and in part remanded
for further proceedings.

Blaine T. Gillett, of Ruff, Nisley & Lindemeier, for appellant
and for appellee Linda L. Kuskie.

Kelly Michael Hogan, of Neil E. Williams & Assoc., P.C.,
for appellee Adams Bank & Trust.

Waite, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
and CoNnNoLLY, JJ.

FAHRNBRUCH, J.

This lawsuit brought by the plaintiffs, Walter L. Kuskie,
doing business as Walt Kuskie Construction, and Linda L.
Kuskie, against Adams Bank & Trust of Madrid, Nebraska
(Bank), was dismissed by summary judgment under the doctrine
of res judicata at the district court level.

We affirm the ruling of the district court for Perkins County
as to plaintiff Walter Kuskie. We remand the cause for further
proceedings as to the plaintiff Linda Kuskie.

Walter Kuskie originally appealed the trial court’s dismissal
of the lawsuit to the Nebraska Court of Appeals. Pursuant to our
authority to regulate the caseloads of the appellate courts, this
case was removed from the Court of Appeals’ docket to this
court’s docket.

STANDARD OF REVIEW

In reviewing a summary judgment, an appellate court views
the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence. Jim’s, Inc.
v. Willman, 247 Neb. 430, 527 N.W.2d 626 (1995); Gravel v.
Schmidt, 247 Neb. 404, 527 N.W.2d 199 (1995). Summary
judgment is proper only when the pleadings, depositions, ‘
admissions, stipulations, and affidavits in the record disclose
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that there is no genuine issue as to any material fact or as to the
ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law.
Jim’s, Inc. v. Willman, supra; Gravel v. Schmidt, supra.

FACTS

Viewing the evidence in a light most favorable to Walter
Kuskie and giving him the benefit of all reasonable inferences
deducible from the evidence, the facts of this case are as
follows:

On September 19, 1989, Walter and Linda Kuskie filed this
action against the Bank, alleging fraudulent inducement on the
part of the Bank in the Kuskies’ execution of a promissory note
and trust deed in the Bank’s favor.

In February 1984, Walter Kuskie had begun constructing a
home for Joseph Vak and his wife. A dispute arose between
Kuskie and the Vaks concerning the Vaks’ alleged failure to
make timely payments due Kuskie for the project. As a result,
Kuskie pulled off the job. At the time, both the Kuskies and the
Vaks were customers of Security State Bank, predecessor in
interest of Adams Bank & Trust of Madrid. The Kuskies owed
the Bank approximately $50,000 on a loan secured by a
mortgage on their home and security interests on Kuskie’s
construction equipment.

Kuskie claimed he returned to work on the Vak project on the
oral assurances of John Kreuscher, president of the Bank, that
Kreuscher would see that Kuskie got paid for the project. In
order to complete the Vak home, the Kuskies borrowed more
than $40,000 from the Bank. Kuskie claimed that when the Vak
project was completed, the Vaks refused to pay Kuskie, and that
Kreuscher advised the Kuskies not to sue the Vaks for payment.

The Kuskies alleged that the Bank failed and refused to see
that Kuskie was paid for completing the Vak project and that
instead the Bank offered to refinance the construction loans with
other debt owed by the Kuskies to the Bank. The Kuskies also
alleged that they agreed to the refinancing plan because of an
oral promise made by a vice president of the Bank to release the
Bank’s lien on Kuskie’s construction equipment. The Kuskies
alleged in their petition that the Bank induced them to execute
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a promissory note and trust deed in favor of the bank in reliance
upon the Bank’s oral assurances. The Kuskies alleged that the
Bank did not release its liens on the construction equipment.

When the Kuskies defaulted on their loan and deed of trust,
the Bank began procedures to sell the Kuskies’ home.

In their petition, the Kuskies asked the district court to (1)
cancel a sale of their residence; (2) cancel the debt they alleged
was fraudulently obtained for the construction project and all
accumulated interest, including any interest already paid; (3)
cancel the deed of trust in regard to the alleged loan; (4)
reinstate the payment schedule existing prior to March 8, 1985,
for the balance of the Kuskies’ debt to the Bank; and (5) grant
the Kuskies the costs of this action.

On October 2, 1989, Kuskie filed, individually without
Linda, a chapter 13 bankruptcy petition in the U.S. Bankruptcy
Court for the District of Nebraska. That action was later
converted to a chapter 11 bankruptcy and was completed as a
chapter 7 bankruptcy. On October 31, 1990, Kuskie was granted
a discharge in bankruptcy.

On July 30, 1990, Kuskie filed an adversary complaint in his
bankruptcy action. There, he alleged that he was fraudulently
induced into the execution of a promissory note and trust deed
by the Bank. In the state court petition, the Kuskies had alleged
that they borrowed over $40,000 for Kuskie to complete the Vak
residence. In the federal court, Kuskie claimed he borrowed
over $19,000. In his federal complaint, Kuskie requested that
the bankruptcy court cancel all debt fraudulently obtained by the
Bank, as well as accumulated interest and the Bank lien on
Kuskie’s construction equipment and vehicles.

On June 4, 1991, the adversary proceeding was withdrawn
from the bankruptcy court and transferred to the U.S. District
Court for the District of Nebraska. On September 27, Kuskie
orally requested in open court that his proceeding against the
Bank be dismissed. On December 2, the U.S. District Court
dismissed Kuskie’s case with prejudice.

On July 27, 1993, the Bank filed a motion for summary
judgment in the district court for Perkins County, seeking
dismissal of the Kuskies’ lawsuit. The Bank claimed that the
instant action was barred under the doctrine of res judicata,
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since the claim raised by Kuskie in the instant action was
asserted in the U.S. District Court and was dismissed with
prejudice.

On August 9, 1993, the trial court found, as a matter of law,
that under the doctrine of res judicata the dismissal with
prejudice of the U.S. District Court action bars Kuskie from
relitigating the same issues in the state court.

Kuskie appealed to the Nebraska Court of Appeals. Linda
Kuskie did not join Walter Kuskie as an appellant in this appeal,
but under Neb. Ct. R. of Prac. 1C (rev. 1992) she is considered
an appellee.

ASSIGNMENTS OF ERROR
Summarized and restated, Walter Kuskie’s claims are that the
trial court erred in finding that Kuskie was barred by the
doctrine of res judicata from pursuing this action and in
awarding summary judgment in favor of the Bank.

ANALYSIS

Kuskie claims that the trial court erred by finding that this
state action was barred by res judicata. The record reflects that
both the state and federal lawsuits were based upon the same
transaction. Kuskie alleged in both actions that he was
fraudulently induced by Bank officers to enter into a secured
transaction with the Bank, the Bank president said that the Bank
would make certain that payments due Kuskie under a
construction contract with another Bank customer would be
made, and a Bank vice president said the Bank would release a
preexisting lien upon Kuskie’s construction equipment.

The doctrine of res judicata bars relitigation not only of those
matters actually litigated, but also of those matters which might
have been litigated in an earlier proceeding, Hangman v.
Bruening, 247 Neb. 769, 530 N.W.2d 247 (1995), and Dakota
Title v. World-Wide Steel Sys., 238 Neb. 519, 471 N.W.2d 430
(1991), if (1) the former judgment was rendered by a court of
competent jurisdiction, (2) the former judgment was a final
judgment, (3) the former judgment was on the merits, and (4)
the same parties or their privies were involved in both actions,
Hangman v. Bruening, supra, and Wicker v. Vogel, 246 Neb.
601, 521 N.W.2d 907 (1994).
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The doctrine of res judicata is based on the principle that a
final judgment on the merits by a court of competent
jurisdiction is conclusive upon the parties in any later litigation
involving the same cause of action. In re Estate of Wagner, 246
Neb. 625, 522 N.W.2d 159 (1994); Schieffer v. Catholic
Archdiocese of Omaha, 244 Neb. 715, 508 N.W.2d 907 (1993).
The doctrine of res judicata rests on the necessity to terminate
litigation and on the belief that a person should not be vexed
twice for the same cause. DeVaux v. DeVaux, 245 Neb. 611, 514
N.W.2d 640 (1994).

Here, the record reflects that Kuskie’s adversary complaint
was ultimately dismissed with prejudice by the U.S. District
Court for the District of Nebraska, a court of competent
jurisdiction. That federal judgment was final and a judgment on
the merits of the case. In Simpson v. City of North Platte, 215
Neb. 351, 338 N.W.2d 450 (1983), this court held that as a
general rule, a dismissal with prejudice is an adjudication on the
merits. See, also, Citibank, N.A. v. Data Lease Financial
Corp., 904 F.2d 1498 (11th Cir. 1990), and Red River Coal Co.,
Inc. v. Manning Coal Corp., 780 F. Supp. 378 (W.D. Va.
1991), holding that pursuant to Fed. R. Civ. P. 41(a), dismissal
of an action with prejudice is a final adjudication on the merits,
and that the terms “with prejudice” and “on the merits” are
synonymous for res judicata purposes. In Simpson, this court
found that the dismissal with prejudice of the action in federal
court was tantamount to a judgment on the merits in favor of
the defendants, which judgment was res judicata as to
Simpson’s state lawsuit. A judgment of dismissal on the merits
operates to preclude subsequent relitigation of the same cause
of action. Id.

In this case, the record shows that the U.S. District Court
ordered Kuskie’s federal adversary proceeding against the Bank
dismissed with prejudice following an oral motion to dismiss by
Kuskie. The record does not reflect any direct evidence as to
whether Kuskie requested that the federal proceeding be
dismissed with or without prejudice. The federal rules do,
however, provide a method to object to U.S. District Court
judgments.

Fed. R. Civ. P. 59(¢) provides that one may file a motion to
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alter or amend a judgment not later than 10 days after the entry
of the judgment. Kuskie’s attorney stated during oral argument
that his client did not file any objection to the judgment.
Kuskie’s failure to do so indicates that he had no objection to
the dismissal with prejudice of his federal lawsuit. Thus, the
federal court’s dismissal of Kuskie’s lawsuit with prejudice may
be considered as an adjudication on the merits.

Finally, the Bank and Kuskie were parties to the federal
action as well as the state action.

CONCLUSION .
Construing the evidence in a light most favorable to Kuskie
and giving Kuskie the benefit of all reasonable inferences, we
find that the doctrine of res judicata bars Walter L. Kuskie,
doing business as Walt Kuskie Construction, from prosecuting
his action in state court and that the Bank is entitled to judgment
as a matter of law. We affirm the trial court’s order of summary
Jjudgment as to Walter Kuskie. Our review of the record fails to
reveal the district court’s disposition of this cause of action as
to Linda Kuskie. Because Linda Kuskie was not a party to the
federal proceedings, any cause of action remaining as to her is
remanded to the district court for further proceedings.
AFFIRMED IN PART, AND IN PART REMANDED
FOR FURTHER PROCEEDINGS.

DavID JOHN WINFIELD, APPELLEE, V. CIGNA COMPANIES,
APPELLEE, AND LIFE INSURANCE COMPANY OF NORTH AMERICA,
APPELLANT.

532 N.W.2d 284

Filed May 19, 1995. No. $-93-870.

1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an
appellate court views the evidence in a light most favorable to the party against
whom the judgment is granted and gives such party the benefit of all reasonable
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inferences deducible from the evidence.

2. Summary Judgment. Summary judgment is to bc granted only when the
pleadings, depositions, admissions, stipulations, and affidavits in the record
disclose that there is no genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from those facts and that the moving party is
entitled to judgment as a matter of law.

3. Judgments: Appeal and Error. Regarding questions of law, an appellate court
has an obligation to reach a conclusion independent of that of the trial court.

4. Insurance: Contracts. Whether an insurance contract is ambiguous and therefore
in need of construction is a question of law.

5. Contracts: Words and Phrases. A contract is ambiguous when a word, phrase,
or provision in the contract has, or is susceptible of, at least two reasonable but
conflicting interpretations or meanings.

6. Insurance: Contracts. While an ambiguous insurance policy will be construed in
favor of the insured, ambiguity will not be read into policy language which is
plain and unambiguous in order to construe it against the preparer of the contract.

7. Judgments: Appeal and Error. A proper result will not be reversed merely
because it was reached for the wrong reason.

Appeal from the District Court for Buffalo County, JOHN P.
ICENOGLE, Judge, on appeal thereto from the County Court for
Buffalo County, GERALD R. JORGENSEN, Judge. Judgment of
District Court affirmed.

William T. QOakes and Michael A. Harsh, of Kennedy,
Holland, DeLacy & Svoboda, for appellant.

David W. Jorgensen, of Nye, Hervert, Jorgensen & Watson,
P.C., for appellee Winfield.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
and ConnNoLLy, JJ.

LANPHIER, J.

Plaintiff-appellee, David John Winfield, initiated this action
in the county court for Buffalo County to obtain medical
expense benefits under an insurance contract issued by
defendant-appellant, Life Insurance Company of North
America (LINA). Pursuant to a motion for summary judgment
filed by LINA, the county court held that the terms of the
insurance contract were unambiguous. The insurance contract
states that “treatment” must begin within 60 days of an injury.
Winfield received only massages within 60 days. At issue is the
policy definition of “treatment.” The county court held that
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Winfield was not entitled to benefits under the policy. Winfield
appealed to the district court claiming that a condition of the
insurance contract requiring that he obtain treatment not more
than 60 days after an accident was ambiguous as to whether it
included massages and should be construed against the insurer.
On appeal, the district court held that the contract was
ambiguous, reversed the county court’s judgment, and
remanded the case for further proceedings. From this judgment,
LINA appealed to the Court of Appeals. We removed the case
to this court in order to regulate the caseloads of the appellate
courts. Although we find the contract unambiguous, we affirm
the judgment of the district court because the county court
erroneously concluded that LINA was entitled to judgment as a
matter of law.

BACKGROUND
The parties do not dispute that on February 8, 1991, Winfield
injured his back at work. Neither do the parties dispute that the
insurance policy which is the subject of this dispute was in force
and effect at that time. At issue is the coverage of the policy,
particularly what is referred to as “Coverage D: Medical
Expense Benefit.”
Coverage D provides the following:
If a person is injured by one of the types of accidents
described in Schedule IV, which happens while he is
covered for this benefit, then we will pay this benefit for
the services listed below, which he needs as a direct result
of the injury, and from no other cause, within a year of the
accident.
a) Stays in a hospital.
b) Medical or surgical treatment by a doctor.
c¢) The services of licensed or graduate nurses.
d) X-Ray examinations.
e) Professional ambulance service from the scene of the
accident to the nearest hospital.
The treatment must begin not more than 60 days after
the accident. '
The amount of this benefit will be the actual cost of
these services, minus the deductible amount (if any) shown
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on page 3. The deductible must be satisfied once for each
accident.

This benefit will be reduced to the extent that benefits
are payable for the medical services under: (i) any
employer sponsored health care plan; or (ii) any
government program or any law, including any Worker’s
Compensation law.

We will not pay more than the maximum amount shown
on page 3, for all medical treatment needed as a result of
any one accident.

(Emphasis supplied.)

On February 13, 1991, Winfield sought care for his injury
from a licensed masseuse. On March 21, Winfield again sought
the services of a masseuse. Then, on July 29, Winfield had
surgery on his back. Winfield later made a claim for benefits,
but LINA refused to pay any amount for Winfield’s medical
care because it claimed he did not begin treatment in 60 days
as the policy required. Winfield then sued CIGNA. In an
amended petition, LINA was substituted for the defendant
CIGNA. The county court held that the policy was clear that
medical or surgical treatment was required within 60 days, and
since this was not done, no coverage was provided. On appeal,
the district court held that the term “treatment” was ambiguous
and sent the case back for a new trial.

ASSIGNMENTS OF ERROR
On appeal, LINA asserts the district court erred (1) in failing
to find that the insurance contract was not ambiguous and (2) in
failing to find that the insurance contract was clear on its face
and presented no genuine issue of material fact, and thereby in
not affirming the judgment of the county court.

STANDARD OF REVIEW

In reviewing a summary judgment, an appellate court views
the evidence in a light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence. Cimino v.
FirsTier Bank, 247 Neb. 797, 530 N.w.2d 606 (1995).
Summary judgment is to be granted only when the pleadings,
depositions, admissions, stipulations, and affidavits in the
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record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
those facts and that the moving party is entitled to judgment as
a matter of law. /d. Regarding questions of law, an appellate
court has an obligation to reach a conclusion independent of that
of the trial court. Curtis O. Griess & Sons v. Farm Bureau Ins.
Co., 247 Neb. 526, 528 N.W.2d 329 (1995).

ANALYSIS

The first issue in this appeal is whether the insurance
contract is ambiguous. Whether an insurance contract is
ambiguous and therefore in need of construction is a question
of law. Union Ins. Co. v. Land and Sky, Inc., 247 Neb. 696,
529 N.W.2d 773 (1995). A contract is ambiguous when a word,
phrase, or provision in the contract has, or is susceptible of, at
least two reasonable but conflicting interpretations or meanings.
Id. While an ambiguous insurance policy will be construed in
favor of the insured, ambiguity will not be read into policy
language which is plain and unambiguous in order to construe
it against the preparer of the contract. Id.

Coverage D begins by explaining that if an insured is injured
by an accident described in the policy, then benefits will be paid
for certain “services.” A list of covered “services” follows. One
of the items in that list of “services” is “Medical or surgical
treatment by a doctor.” (Emphasis supplied.) The contract then
provides the following: “The treatment must begin not more
than 60 days after the accident.” (Emphasis supplied.) The word
“treatment” is not defined in the policy. The term is sometimes
qualified or limited as in “medical and surgical treatment” and
“medical treatment.” The “treatment” to begin in 60 days is not
so qualified.

LINA submits the “treatment” which must begin not more
than 60 days after the accident is any of the covered “services.”
In its brief, LINA states the following:

Coverage D specifically enumerates the only services
which are considered to be treatment and does so within
the context of a single paragraph. They are as follows:
Stays in a hospital, medical or surgical treatment by a
doctor, the services of licensed or graduate nurses, X-ray
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examinations and professional ambulance service from the
scene of the accident to the nearest hospital.
(Emphasis supplied.) Brief for appellant at 9-10. LINA’s
definition is not supported by a reading of the insurance
contract. The insurance contract simply does not define the
term “treatment” as “services” as LINA contends.

There is no reason to give “treatment” a special definition
within this contract. When the drafter wished to limit
“treatment,” it did so. When LINA wished to limit covered
services to “medical or surgical treatment by a doctor,” it did
so. In the questioned provision, no words qualifying or limiting
“treatment” were used. Nor were they necessary. The contract
is unambiguous. Under the contract, “treatment” must begin
not more than 60 days after the accident if benefits are to be
awarded for covered services. The contract is silent as to what
type of “treatment” must begin. Therefore, if any type of
“treatment” begins not more than 60 days after the accident,
that condition of the policy has been met.

Thus, the next issue is whether “treatment” was begun not
more than 60 days after the accident. As it is commonly used,
“treatment” means “management in the application of
medicines, surgery, etc.” Webster’s Encyclopedic Unabridged
Dictionary of the English Language 1509 (1994). It is not
limited to services rendered by a medical doctor. The policy
recognizes this when it modifies or limits the term.

Winfield engaged the services of a masseuse only 5 days after
his injury. Given the common usage of the word, a massage
would constitute “treatment” for the purposes of satisfying the
insurance contract’s 60-day provision. A reasonable person in
the place of the insured would interpret a massage to be
“treatment.” Thus, the 60-day provision of the insurance
contract has been complied with. Therefore, Winfield would be
entitled to benefits for covered services, assuming the other
conditions of the contract have been met.

The county court erred in concluding that Winfield was not
entitled to any benefits under the insurance contract. The
district court’s reversal of the county court was therefore proper,
notwithstanding that the district court reversed for the wrong
reason. See Healy v. Langdon, 245 Neb. 1, 511 N.W.2d 498
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(1994) (a proper result will not be reversed merely because it
was reached for the wrong reason).

CONCLUSION
The district court erroneously determined that the insurance
contract was ambiguous. However, the district court properly
reversed the judgment of the county court and remanded the
case for further proceedings. We, therefore, affirm the judgment
of the district court.
AFFIRMED.

[By order of the court, opinion withdrawn; affirmed without
opinion by an equally divided court. See S-93-878, H.B.
Brand’s v. Webb, vol. 248, List of Cases Disposed of Without
Opinion, p. xxiii. (Pages 31-38 omitted.)]
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JEFFREY CRITCHFIELD, A MINOR, BY AND THROUGH HIS FATHER
AND NEXT FRIEND, ALAN JOE CRITCHFIELD, APPELLEE, V. LEE F.
McNaMARA, M.D., APPELLEE, AND ARCHBISHOP BERGAN
MERCY HOSPITAL, APPELLANT.

532 N.W.2d 287
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1. Judgments: Verdicts. On a motion for judgment notwithstanding the verdict, the
moving party is deemed to have admitted as true all the material and relevant
evidence admitted which is favorable to the party against whom the motion is
directed, and, further, the party against whom the motion is directed is entitled to
the benefit of all proper inferences which can be deduced therefrom.

2. Directed Verdict: Judgments: Verdicts. In order to sustain a motion for directed
verdict or judgment notwithstanding the verdict, the court resolves the controversy
as a matter of law and may do so only when the facts are such that reasonable
minds can draw but one conclusion.

3. Judgments: Verdicts: Appeal and Error. Neb. Rev. Stat. § 25-1315.02
(Reissue 1989) authorizes an appeal from the denial of a judgment notwithstanding
the verdict after the jury has been discharged as the result of an inability to reach
a verdict.

Appeal from the District Court for Douglas County: JOSEPH
S. Troia, Judge. Affirmed.
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John R. Douglas, of Cassem, Tierney, Adams, Gotch &
Douglas, for appellant.

Martin E. Spellman, of Spellman, Spellman, Spellman,
Spellman, Kealhofer & Spellman, and Duane M. Katz for
appellee Critchfield.

WHITE, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, WRIGHT,
and CoNNoLLyY, JJ.

WRIGHT, J.

This medical malpractice action was commenced by Alan Joe
Critchfield on behalf of his minor son, Jeffrey Critchfield. It is
alleged that Jeffrey’s pediatrician and the hospital at which
Jeffrey was born were negligent in their care of Jeffrey at the
time of his birth and that Jeffrey has suffered developmental
delays as the result of this negligence. The jury was unable to
reach a verdict, and a mistrial was declared. The hospital filed
a motion for judgment notwithstanding the verdict, which was
overruled, and the hospital has appealed.

SCOPE OF REVIEW

On a motion for judgment notwithstanding the verdict, the
moving party is deemed to have admitted as true all the material
and relevant evidence admitted which is favorable to the party
against whom the motion is directed, and, further, the party
against whom the motion is directed is entitled to the benefit of
all proper inferences which can be deduced therefrom.
Humphrey v. Nebraska Public Power Dist., 243 Neb. 872, 503
N.W.2d 211 (1993); Nichols v. Busse, 243 Neb. 811, 503
N.W.2d 173 (1993); Pugh v. Great Plains Ins. Co., 239 Neb.
171, 474 N.W.2d 677 (1991).

In order to sustain a motion for directed verdict or judgment
notwithstanding the verdict, the court resolves the controversy
as a matter of law and may do so only when the facts are such
that reasonable minds can draw but one conclusion. Humphrey
v. Nebraska Public Power Dist., supra.

FACTS
Kathryn Critchfield gave birth to twins by a cesarean section
performed by Lee F. McNamara, M.D., at Archbishop Bergan
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Mercy Hospital (hospital) on November 23, 1984. Jeffrey was
born at 7:20 a.m. The admission assessment conducted at 7:30
a.m. revealed that Jeffrey’s lungs were retracting, his skin
showed evidence of cyanosis and pallor, he had a weak cry, and
his muscle tone was flaccid. He was admitted to the neonatal
intensive care unit, where it was recorded that he was grunting
and retracting and that he was pale. His birth weight was 4
pounds, 10 ounces, while his twin weighed 5 pounds, 15':
ounces. McNamara was the primary pediatrician for Jeffrey
during his hospitalization from November 23 to December 12.
At the time of Jeffrey’s birth, the hospital did not have any rule
or policy which required the presence of a neonatologist or
other specially trained pediatrician in the delivery room in the
event of a high-risk delivery. However, the hospital did have in
its employ two neonatologists who maintained their offices at
the- hospital.

THE PLAINTIFF’S EVIDENCE

At trial, Dr. Clark Shattuck, an obstetrician-gynecologist,
testified based on his review of the records that at birth Jeffrey
was a healthy baby suffering from respiratory distress
syndrome, but exhibiting no evidence of brain damage. He
stated that Jeffrey had mild intrauterine growth retardation, but
that condition does not necessarily mean a child will be
impaired. Shattuck said it was his opinion that Kathryn
Critchfield’s pregnancy was high risk due to the following
factors: uncertainty of the due date; the lack of fetal testing,
serial ultrasounds, and amniocentesis; a previous cesarean
section; and a documented bleeding problem in the mother.
These factors indicated that there was an extremely high
probability that the smaller baby would experience respiratory
distress at the time of delivery. Shattuck opined that the standard
of care required that a neonatologist be present to provide care
to the smaller baby from birth. In his opinion, two physicians
should have been present at the delivery, and one of them should
have been a neonatologist. Shattuck also stated that the hospital
should have had a policy requiring- a neonatologist to see a
patient in Jeffrey’s condition, assuming that the hospital had two
neonatologists with offices in the hospital.























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































