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CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

TuomAas L. Coppi, DOING BUSINESS AS THE FACTORY BEAUTY

SALON, APPELLANT, V. WEST AMERICAN INSURANCE CoO., AN
INSURANCE CORPORATION, APPELLEE.
524 N.W.2d 804

Filed December 9, 1994. No. S-92-704.

Contracts: Insurance: Warranty. A warranty in an insurance policy serves to
establish a condition precedent to an insurer’s obligation to pay.

Contracts: Words and Phrases. A condition precedent is a condition which must
be performed before the parties’ agreement becomes a binding contract. or a
condition which must be fulfilled before a duty to perform an existing contract
arises.

Warranty. A warranty may be express or implied, and affirmative or promissory.
Warranty: Insurance: Words and Phrases. A “promissory’” or “executory’
warranty is one in which the insured undertakes to perform some executory
stipulation, as that certain acts shall or will be done, or that certain facts shall or
will continue to exist.

Contracts: Insurance: Warranty. A promissory warranty requires certain action
or nonaction on the part of the insured after a policy has been entered into in order
that its terms shall not thereafter be breached.

I . Neb. Rev. Stat. § 44-358 (Reissue 1993) does not relate to a
breach of the terms of a policy which could arise only after the loss has occurred.
o+ . Neb. Rev. Stat. § 44-358 (Reissue 1993) does not deny the
insurer the right to rely upon the conditions of its policy which the insured is
required to perform as a condition of recovery after the loss has occurred.

o . Neb. Rev. Stat. § 44-358 (Reissue 1993) relates to the
question of a recoverable loss and not to the question of procedure to be followed
in collecting for the loss after it has occurred.

e . Neb. Rev. Stat. § 44-358 (Reissue 1993) deals with warranties
which are condmons precedent to the very existence of an insurance contract, not
with promissory warranties the fulfillment of which are conditions precedent to
recovery under an insurance contract which has come into being.

Contracts: Pleadings: Trial: Proof. When the pleading of performance of a
condition precedent in a contract is controverted, the party pleading the

(1)
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performance of such condition precedent is required to establish on the trial the
facts showing such performance.

Breach of Contract: Pleadings. If a defendant relies upon nonperformance of a
contract, the defendant must allege that fact in the answer, and in pleading
nonperformance, the facts which constitute the breach must be alleged.

—t ___. Where by statute a plaintiff is authorized to plead general
performance of all conditions precedent, the defendant must, if relying upon the
fact that any of the conditions precedent have not been performed, set out
specifically the condition and the breach.

Contracts: Pleadings. Affirmative defenses are matters which seek to avoid a
valid contract.

Contracts: Insurance: Words and Phrases. An exclusion in an insurance policy
is a provision which eliminates coverage where, were it not for the exclusion,
coverage would have existed.

Contracts: Insurance: Proof. Where coverage is denied, the burden of proving
coverage under a policy is upon the insured.

Contracts: Insurance: Records: Proof. The burden is on an insured to prove that
it complied with the recordkeeping. provisions of a policy.

Supreme Court: Courts: Appeal and Error. The Nebraska Supreme Court,
upon granting further review which results in the reversal of a decision of the
Nebraska Court of Appeals, may consider, as it deems appropriate, some or all
of the assignments of error the Court of Appeals did not reach.

Trial: Expert Witnesses. The admissibility of expert testimony depends on
whether specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue.

Evidence: Words and Phrases. Relevant evidence means evidence having any
tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be
without the evidence.

Trial: Expert Witnesses. It is for the trial court to make the initial decision as
to whether expert testimony will assist the trier of fact; the soundness of its
determination depends upon the qualifications of the witness, the nature of the
issue on which the opinion is sought, the foundation laid, and the particular facts
of the case.

Trial: Testimony. Testimony in the form of an opinion or inference otherwise
admissible is not objectionable because it embraces an ultimate issue to be decided
by the trier of fact.

Trial: Expert Witnesses. Expert testimony which may be of assistance to the trier
of fact is admissible even in areas where laypersons have competence to determine
the facts.

Trial: Expert Witnesses: Custom and Usage. Expert testimony as to the custom
and practice of an industry is admissible to elucidate the meaning of ambiguous
language.

Contracts: Intent: Expert Witnesses. When a contract term is not defined in the
parties’ contract and the parties dispute the intended meaning of the term, an
expert witness may properly testify as to the expert’s interpretation of the
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contract language.

25. Contracts: Words and Phrases. Ambiguity exists in an instrument when a word.
phrase, or provision in the instrument has. or is susceptible of, at least two
reasonable but conflicting interpretations or meanings.

26. Contracts: Parol Evidence. A written instrument is open to explanation by parol
evidence when its terms are susceptible of two constructions, or where the
language employed is vague or ambiguous.

27. Trial: Contracts: Evidence: Custom and Usage. Evidence of custom is
admissible when there is a conflict as to the terms of the contract to explain the
meaning of the words or phrases used, or where the contract is silent as to certain
points which may be inherent in the nature of the contract.

28. Directed Verdict: Evidence. In order to sustain a motion for directed verdict, the
trial court must resolve the controversy as a matter of law and is to do so only
when the facts are such that reasonable minds can draw only one conclusion; in
considering the evidence for the purposes of a directed verdict motion, the party
against whom the motion is made is entitled to have the benefit of every inference
which can reasonably be drawn from the evidence, and the case may not be
decided as a matter of law if there is any evidence in favor of the party against
whom the motion is made.

Petition for further review from the Nebraska Court of
Appeals, SIEVERS, Chief Judge, and IRwIN and MILLER-LERMAN,
Judges, on appeal thereto from the District Court for Douglas
County, JoHN D. HARTIGAN, JR., Judge. Judgment of Court of
Appeals reversed, and cause remanded with direction.

Jeffrey A. Silver for appellant.

Robert V. Roach and Matthew J. Buckley, of Hansen, Engles
& Locher, P.C., for appellee.

Hastings, C.J., CAPORALE, FAHRNBRUCH, LANPHIER, and
WRIGHT, JJ., and BosSLAUGH, J., Retired.

CAPORALE, J.
I. STATEMENT OF CASE

Pursuant to verdict, the district court dismissed the action
brought by plaintiff-appellant, Thomas L. Coppi, doing
business as The Factory Beauty Salon, against the
defendant-appellee, West American Insurance Co., under a
policy of insurance whereunder West American undertook to
cover, to a maximum of $10,000, losses Coppi sustained as the
result of the theft of money used in the conduct of his business,
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provided that Coppi maintained appropriate records from
which the loss could be determined. Coppi appealed to the
Nebraska Court of Appeals, asserting, in summary, that the
district court erred in (1) ruling that a statute dealing with
insurance warranties had no application, (2) allocating the
recordkeeping burden of proof to him, (3) permitting a witness
to testify as an expert, and (4) failing to determine as a matter
of law that he had complied with the policy requirements.
Reasoning that the district court had misallocated the burden of
proof, the Court of Appeals reversed the judgment of the
district court and remanded the cause for a new trial. Coppi v.
West Am. Ins. Co., 2 Neb. App. 834, 516 N.W.2d 264 (1994).
West American successfully petitioned this court for further
review. We now reverse the judgment of the Court of Appeals
and remand the cause to that court with the direction that it
reinstate the judgment of the district court.

II. FACTS

Coppi’s operation consisted of a number of independent
contractor stylists. Typically, after a stylist performed a service,
the stylist prepared a ticket which reflected the stylist’s name
and the amount of the service performed. The customer would
then pay by either cash or check. Thereafter, the ticket was
placed in a “pigeon hole’” so the stylist could be given
appropriate credit. At the end of the day, the salon manager
would record the total value of services rendered by each stylist
on a sheet of paper and place the tickets and the total sheet in
the floor safe located on the premises. Each morning, the salon
manager would take the tickets out of the safe and enter the
totals in a weekly ledger which reflected the amount of the
ticket totals for each stylist and the amount of cash and checks
received.

Coppi also kept a cash reserve of between $1,000 and
$1,500, from which change was made for customers. He
maintained no written record of the reserve, but kept it in the
safe, along with the cash received during the day, the tickets,
and the total sheet. Checks were deposited in one of two banks.

The weekly ledger was kept in the back room of the salon.
Stylists could dispute any discrepancy through the day



COPPI v. WEST AM. INS. CO. S
Cite as 247 Neb. 1

following the salon manager’s recording of the day’s tickets in
the ledger. Each Tuesday, the stylists received disbursements in
cash according to the tickets recorded in the weekly ledger. The
ledger was then discarded, and no other written record of the
cash taken in for any particular week was maintained.

On Sunday, March 16, 1986, Coppi’s business was
burglarized and the floor safe stolen, along with its contents and
other items. Although the weekly ledger was not stolen, it was
discarded following payment of the stylists on Tuesday, March
18. The only matter at issue is the cash loss, the parties having
come to agreement on the other items.

Coppi testified that he knew the amount of cash taken in for
the previous Tuesday through Friday from the weekly ledger and
determined the amount of cash taken in on the day prior to the
burglary by reconstructing, “[a]s best we could,” the business
from the stylists’ records. In addition, at West American’s
request, Coppi supplied it with bank statements, deposit slips,
and weekly ledgers for 4 or 5 weeks following the burglary.

Coppi submitted a “Property Loss Notice” form to his
insurance agent. However, he did not enter the amount of loss
on the form because he did not feel comfortable letting anyone
know “that kind of money existed, even when the police asked.”
Ultimately, he claimed a cash loss in excess of $10,000.

Coppi testified that the records he maintained were those
customarily kept by beauty salons in his area. But, over Coppi’s
objection, West American’s claim adjuster, who had 19 years’
experience, including work as an independent adjuster, and who
had handled “hundreds” of cash burglary losses, testified that
the loss form Coppi submitted would not be an acceptable
document for any insurance company he had represented.

Again over Coppi’s objection, the district court instructed the
jury that it was Coppi’s burden to prove that he had kept the
records specified in the policy.

III. SCOPE OF REVIEW
The issues submitted for review present questions of law, in
connection with which we have an obligation to reach an
independent conclusion irrespective of the determination made
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by any inferior court. Rains v. Becton, Dickinson & Co., 246
Neb. 746, 523 N.W.2d 506 (1994).

IV. ANALYSIS
With the foregoing matters in mind, we direct our attention
to each of the assignments of error in turn.

1. WARRANTY STATUTE

The first assignment of error complains that the district court
failed to rule that Neb. Rev. Stat. § 44-358 (Reissue 1993)
prevented West American from denying coverage on the
ground that Coppi had failed to keep records.

The statute reads:

No oral or written misrepresentation or warranty made
in the negotiation for a contract or policy of insurance by
the insured, or in his behalf, shall be deemed material or
defeat or avoid the policy, or prevent its attaching, unless
such misrepresentation or warranty deceived the company
to its injury. The breach of a warranty or condition in any
contract or policy of insurance shall not avoid the policy
nor avail the insurer to avoid liability, unless such breach
shall exist at the time of the loss and contribute to the loss,
anything in the policy or contract of insurance to the
contrary notwithstanding.

In analyzing whether the statute applies, it is important to
understand the nature of the recordkeeping requirement of the
policy.

Provisions requiring the keeping of inventories, books, and
records of the insured business and providing a place of
safekeeping for such documents are commonly referred to as
“iron-safe clauses” or “record warranties.” 5 John Alan
Appleman & Jean Appleman, Insurance Law and Practice
§ 3021 (1970); 8 George J. Couch, Cyclopedia of Insurance
Law § 37A:770 (rev. 2d ed. 1985). Insurers commonly require
insured to keep books so the value of the loss is ascertainable.
See Hamann v. Nebraska Underwriters Ins. Co., 82 Neb. 429,
118 N.W. 65 (1908). Courts from all jurisdictions have found
such provisions reasonable and enforceable. Michigan Millers
Mutual Insurance Co. v. Lindsey, 285 So. 2d 908 (Miss. 1973)
(lists cases finding such provisions reasonable and enforceable);
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Calloyan v. American Casualty Co. of Reading, Pa., 51 A.2d
678 (D.C. 1947); Connecticut Fire Ins. Co. v. Jeary, 60 Neb.
338, 83 N.W. 78 (1900); Sciara v. Fidelity & Casualty Co. of
New York, Inc., 50 Tenn. App. 608, 362 S.W.2d 935 (1961).

The weight of authority regards such a provision as a
promissory warranty by the insured. 8 Couch, supra,
§ 37A:779; 5 Appleman, supra, § 3024; Davis v. National Fire
Ins. Co., 169 La. 63, 124 So. 147 (1929); Dozark v.
Westchester Fire Ins. Co., 50 S.D. 285, 209 N.W. 652 (1926);
Thompson v. State Assur. Co., 160 La. 683, 107 So. 489
(1926); Cooper v. Ins. Co., 98 W. Va. 655, 127 S.E. 5li
(1925); Springfield Fire & Marine Ins. Co. v. Griffin, 64 Okla.
131, 166 P. 431 (1917); Cohen vs. Home Insurance Co., 29 Del.
201, 97 A. 1014 (1916), affirmed 31 Del. 51, 111 A. 264 (1918);
Hartford Fire Ins. Co. v. Farris, 116 Va. 880, 83 S.E. 377
(1914); Western Nat. Life Ins. Co. V.
Williamson—-Halsell-Frasier Co., 37 Okla. 213, 131 P. 691
(1913); Shawnee Fire Ins. Co. v. Thompson & Rowell et al., 30
Okla. 466, 119 P. 985 (1911); German American Ins. Co. v.
Fuller, 26 Okla. 722, 110 P. 763 (1910); Insurance Co. vs.
Rosenberg, 23 Del. 174, 74 A. 1073 (1909); Aetna Insurance
Co. v. Johnson, 127 Ga. 491, 56 S.E. 643 (1907); Prudential
Fire Ins. Co. v. Alley, 104 Va. 356, 51 S.E. 812 (1905); Great
American Insurance Company v. Lang, 416 S.W.2d 541 (Tex.
Civ. App. 1967); Wisden v. American Ins. Co., 9 Ohio App. 2d
48, 222 N.E.2d 826 (1964); Fields v. Queen Insurance
Company, 31 Ga. App. 683, 121 S.E. 697 (1924); Home Ins.
Co. v. Flewellen, 221 S.W. 630 (Tex. Civ. App. 1920), affirmed
247 S.W. 833 (Tex. Com. App. 1923); Camden Fire Ins. Co.
v. Yarbrough, 215 S.W. 842 (Tex. Com. App. 1919); Royal
Exchange Assur. v. Rosborough, 142 S.W. 70 (Tex. Civ. App.
1911); Orient Ins. Co. v. Dorroh-Kelly Merc. Co., 59 Tex. Civ.
App. 289, 126 S.W. 616 (1910), affirmed 104 Tex. 199, 135
S.W. 1165 (1911); Johnson v. Fire Ins. Co., 120 Mo. App. 80,
96 S.W. 697 (1906); Roberts, Etc., Co. v. Insurance Co., 19
Tex. Civ. App. 338, 48 S.W. 559 (1898).

Nebraska is no exception. See, Continental Ins. Co. v.
Waugh, 60 Neb. 348, 83 N.W. 81 (1900) (clause requiring
insured to take inventory and keep books of account
characterized as warranty); Jeary, supra.



8 247 NEBRASKA REPORTS

A warranty has been defined as a statement or promise the
untruthfulness or nonfulfillment of which in any respect
renders the policy voidable by the insurer. See, Robert E.
Keeton & Alan 1. Widiss, Insurance Law, A Guide to
Fundamental Principles, Legal Doctrines, and Commercial
Practices § 6.6(a) (1988); William R. Vance, Handbook on the
Law of Insurance § 71 (3d ed. 1951). It enters into and forms a
part of the contract itself, defining the precise limits of the
obligation, and no liability can arise except within those limits.
12A John Alan Appleman & Jean Appleman, Insurance Law
and Practice § 7353 (1981). That is to say, a warranty serves to
establish a condition precedent to an insurer’s obligation to pay.
See Keeton & Widiss, supra. A condition precedent is a
condition which must be performed before the parties’
agreement becomes a binding contract, or a condition which
must be fulfilled before a duty to perform an existing contract
arises. Schmidt v. J. C. Robinson Seed Co., 220 Neb. 344, 370
N.W.2d 103 (1985).

A warranty may be express or implied, and affirmative or
promissory. 7 George J. Couch, Cyclopedia of Insurance Law
§ 36.1 (rev. 2d ed. 1985). A “promissory” or “executory”
warranty is one in which the insured undertakes to perform
some executory stipulation, as that certain acts shall or will be
done, or that certain facts shall or will continue to exist. /d.,
§ 36.5. A promissory warranty requires certain action or
nonaction on the part of the insured after the policy has been
entered into in order that its terms shall not thereafter be
breached. 12A Appleman, supra.

Thus, in considering an appeal from the federal district court
for the District of Nebraska, the Eighth Circuit held that a
provision in an indemnity bond against loss from employee
dishonesty, requiring that all checks drawn by a particular
employee would be countersigned by the bookkeeper, was a
condition precedent to recovery and a warranty. Rice v. Fidelity
& Deposit Co., 103 F. 427 (8th Cir. 1900). It explained that “[a]
warranty, in the law of insurance, is a binding agreement that
the facts stated by the applicant are true. It is a part of the
contract, a condition precedent to a recovery upon it . . . .” Id.
at 430. The Rice court reasoned that the agreements of the
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parties were mutual covenants, a covenant by the employers that
they would require a countersignature, and a covenant of the
fidelity company that it would pay the losses. Therefore, the
Rice court concluded that a written statement made by
employers to the obligor in a bond of indemnity against the
dishonet acts of their employee to the effect that they would
invariably apply certain checks to his conduct was a warranty,
the fulfillment of which constituted a condition precedent to a
recovery. Having failed to fulfill the condition, the Rice court
concluded, the insured was not entitled to recover on the bond.

Here, the parties’ agreement contains mutual covenants.
Coppi as the insured agreed to keep records of the money in
such manner that West American as the insurer could accurately
determine from them the amount of loss, and West American
agreed to reimburse the theft of the money used in the conduct
of Coppi’s business. Thus, the recordkeeping provision in
Coppi’s insurance policy is a promissory warranty, meaning that
Coppi covenanted to do something in the future. As such,
compliance with this warranty is a condition precedent to
recovery under the policy.

In keeping with those principles, we have held that § 44-358
does not relate to a breach of the terms of a policy which could
arise only after the loss has occurred. First Security Bank v.
New Hampshire Ins. Co., 232 Neb. 493, 441 N.W.2d 188
(1989); Ach v. Farmers Mut. Ins. Co., 191 Neb. 407, 215
N.W.2d 518 (1974); Clark v. State Farmers Ins. Co., 142 Neb.
483, 7 N.W.2d 71 (1942). Section 44-358 does not deny the
insurer the right to rely upon the conditions of its policy which
the insured is required to perform as a condition of recovery
after the loss has occurred. First Security Bank, supra; Ach,
supra. It relates to the question of a recoverable loss and not to
the question of procedure to be followed in collecting for the
loss after it has occurred. Clearly, notice of loss and proof of
loss can be given only after the loss has occurred. Id.

In short, § 44-358 deals with warranties which are conditions
precedent to the very existence of an insurance contract, not
with promissory warranties the fulfillment of which are
conditions precedent to recovery under an insurance contract
which has come into being. Thus, § 44-358 has no application
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to the situation at hand, and the first assignment of error fails.

2. ALLOCATION OF BURDEN OF PROOF

The second assignment of error challenges the district court’s
allocating to Coppi the burden of proving that he maintained the
required records. He urges that it was West American’s burden
to prove that he did not do so.

Neb. Rev. Stat. § 25-836 (Reissue 1989) provides: “In
pleading the performance of conditions precedent in a contract,
it shall be sufficient to state that the party duly performed all
the conditions on his part; and if such allegation be
controverted, the party pleading must establish on the trial the
facts showing such performance.” We have therefore held that
the burden rests on a plaintiff to show the fulfillment of a
condition precedent to the right of recovery. Rubin v. Pioneer
Fed. S. & L. Assn., 214 Neb. 364, 334 N.W.2d 424 (1983).
When the pleading of performance of a condition precedent in
a contract is controverted, the party pleading the performance
of such condition precedent is required to establish on the trial
the facts showing such performance. Id.

If a defendant relies upon nonperformance of the contract,
the defendant must allege that fact in the answer, and in
pleading nonperformance, the facts which constitute the breach
must be alleged. Cartwright and Wilson Constr. Co. v. Smith,
155 Neb. 431, 52 N.W.2d 274 (1952). Where by statute, as is
the case here, the plaintiff is authorized to plead general
performance of all conditions precedent, the defendant must, if
relying upon the fact that any of the conditions precedent have
not been performed, set out specifically the condition and the
breach. /d.

Coppi alleged that he had paid the premium and “fulfilled all
other conditions precedent.” In its answer, West American
denied that Coppi had complied with the recordkeeping
conditions precedent and further alleged that Coppi was not
entitled to recover because the policy specifically provided that
“[n]o suit shall be brought on this policy unless the insured has
complied with all the policy provisions.” _

Although West American calls these allegations “affirmative
defenses,” pleading that Coppi failed to perform conditions
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precedent to recovery under the policy does not plead an
affirmative defense. Affirmative defenses are matters which
seek to avoid a valid contract. Lease Northwest v. Davis, 224
Neb. 617, 400 N.W.2d 220 (1987). West American is not seeking
to avoid the contract; rather, it is asserting that its contractual
liability did not arise because Coppi failed to perform the
conditions precedent to West American’s duty to pay. -

Thus, contrary to Coppi’s suggestion, neither is West
American’s defense based upon an exclusionary clause in a
policy. An exclusion is a provision which eliminates coverage
where, were it not for the exclusion, coverage would
have existed. Kansas-Nebraska Nat. Gas Co., Inc. v.
Hawkeye-Security Ins. Co., 195 Neb. 658, 240 N.W.2d 28
(1976). Had West American so alleged, it would have relied on
an affirmative defense and would then have had the burden to
prove facts which brought the occurrence within the exclusion.
Thorell v. Union Ins. Co., 242 Neb. 57, 492 N.W.2d 879 (1992).

West American’s answer effectively asserts only that Coppi
breached the contract by his failure to keep the required
records. In that regard, not only have we held that where
coverage 1s denied, the burden of proving coverage under a
policy is upon the insured, Swedberg v. Battle Creek Mut. Ins.
Co., 218 Neb. 447, 356 N.W.2d 456 (1984), but we have
specifically ruled that the burden is on an insured to prove that
it complied with the recordkeeping provisions.

In Bruner Co. v. Fidelity & Casualty Co., 101 Neb. 825, 166
N.W. 242 (1917), this court affirmed the decision of the trial
court where it had instructed the jury that the burden was upon
the insured to prove that the insured kept books from which the
insurer could accurately ascertain loss. In Bruner Co., the
insured brought an action against the insurer to recover under a
burglary or theft insurance policy. The policy provided that the
insurer would not be liable for any loss unless books and
accounts were regularly kept so the insurer could accurately
determine the loss. The insurer asserted that there should be no
recovery due to the insured’s violation of the bookkeeping
condition.

In a general instruction, the Bruner Co. court instructed the
jury that before the insured could recover, the burden of proof
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was on it to prove that it had kept books of account from which
the loss could accurately be ascertained. The insured recovered
a judgment, and the insurer appealed, claiming that its defense
of noncompliance with the bookkeeping provision was
prejudiced because it was contained only in a general
instruction. The Bruner Co. court concluded that the district
court had correctly instructed the jury upon each of the matters
the plaintiff had to establish and that it was unnecessary to
restate the law in regard to a single defense in a specific
instruction directed only to that defense.

Similarly, other jurisdictions have allocated to the insured the
burden of proving compliance with a promissory warranty
which gave rise to a condition precedent to recovery. In Cooper
v. Ins. Co., 98 W. Va. 655, 127 S.E. 511 (1925), the West
Virginia Supreme Court of Appeals held that it was the
insured’s burden of proof to show compliance with an iron-safe
clause warranty, since the insurer had specified a failure to
comply with the warranty as defeating recovery. The Missouri
Court of Appeals has also held that the burden is on the insured
to show compliance with an iron-safe clause when the insurer’s
answer denies the insured’s allegation of full performance of
conditions precedent. Pruzan v. National Surety Corporation,
223 S.W.2d 8 (Mo. App. 1949); Johnson v. Fire Ins. Co., 120
Mo. App. 80, 96 S.W. 697 (1906). Moreover, the Delaware
Supreme Court has held that a bookkeeping provision is a
promissory warranty, and the insured must show at least a
substantial compliance to recover under the insurance policy.
Std. Acc. Ins. Co. v. Ponsell’s Drug, 57 Del. 485, 202 A.2d 271
(1964); Insurance Co. vs. Rosenberg, 23 Del. 174, 74 A. 1073
(1909). See, also, Rehburg v. Constitution States Ins. Co., 555
So. 2d 79 (Ala. 1989) (endorsement in liability policy requiring
insureds’ pool be fenced and locked was promissory warranty
and condition precedent to recovery); Alaska Foods, Inc. v.
American Mfr.’s Mut. Ins. Co., 482 P.2d 842 (Alaska 1971)
(monthly reporting provisions in fire insurance policy are
conditions precedent to liability under policy); Jonette Jewelry
Co. v. Liberty Mutual Ins., 105 R.1. 308, 251 A.2d 521 (1969)
(recordkeeping provision was condition precedent to liability of
defendant insurer); Damron v. Fireman’s Fund Insurance
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Company, 430 S.W.2d 956 (Tex. Civ. App. 1968) (provisions
in jeweler’s block policy requiring itemized inventory was
promissory warranty and condition precedent to recovery),
Great American Insurance Company v. Lang, 416 S.W.2d 541
(Tex. Civ. App. 1967) (provision in theft policy requiring
jewelry store owner to keep percentage of insured property in
safe was promissory warranty and condition).

Nor was the allocation of the burden of proof affected, as
Coppi suggests, by the fact that he provided, as West American
had requested, financial records of his postloss business
activities. Although Coppi urges that this provided West
American an alternative means of determining the loss, the fact
is that West American’s exploration of other ways of
determining the loss did not establish what amount of cash was
in the safe when it was stolen.

Accordingly, the district court properly allocated the burden
of proof on this issue to Coppi; the second assignment of error
also fails.

3. EXPERT TESTIMONY

In the third assignment of error, Coppi contends the district
court wrongly permitted West American’s adjuster to, in effect,
testify that he, Coppi, did not comply with the recordkeeping
requirement of the policy.

The Court of Appeals did not reach this or the fourth and last
assignment of error. In the interest of judicial economy, we have
in the past addressed assignments of error not reached by the
Court of Appeals instead of remanding the action for further
consideration on those issues. Florist Supply of Omaha v.
Prochaska, 244 Neb. 776, 509 N.W.2d 209 (1993). Such a
practice is consistent with that of other jurisdictions which have
held that the supreme court of a state has the option, when
reversing the intermediate court’s judgment, of remanding
unaddressed assignments of error to the intermediate appellate
court or of addressing the issues itself. Capitol Brick, Inc. v.
Fleming Mfg. Co., 722 S.W.2d 399 (Tex. 1986); Zontelli & Sons
v. City of Nashwauk, 373 N.W.2d 744 (Minn. 1985); Roark v.
Allen, 633 S.W.2d 804 (Tex. 1982). But see Relational Systems
International v. Cable, 303 Or. 71, 733 P.2d 1379 (1987). Thus,
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we may, upon granting further review which results in the
reversal of a decision of the Court of Appeals, consider, as we
deem appropriate, some or all of the assignments of error the
Court of Appeals did not reach.

Having so determined, we choose to consider the remaining
assignments of error, and move on to Coppi’s claim that the
adjuster’s testimony was excludable, in his view, for a variety of
reasons. First, the opinion dealt with the ultimate fact at issue
before the jury. Second, the matter did not involve knowledge
that was superior to that of the public in general, so the jury
was not aided by the testimony. Third, the evidence was not
relevant because the issue was not what other insurance
companies would have done, but what West American should
have done. And fourth, the adjuster lacked the necessary
qualification to testify.

We begin by recalling that in proceedings where the Nebraska
Evidence Rules apply, admissibility of evidence is controlled by
those rules, not by judicial discretion, except in those instances
under the rules when judicial discretion is a factor involved in
the admissibility of evidence. Terry v. Duff, 246 Neb. 524, 519
N.W.2d 550 (1994).

Neb. Evid. R. 702, Neb. Rev. Stat. § 27-702 (Reissue 1989),
provides that if “specialized knowledge will assist the trier of fact
. . . to determine a fact in issue, a witness qualified as an expert
by knowledge, skill, experience, training, or education, may
testify thereto in the form of an opinion or otherwise.” A
witness may qualify as an expert by virtue of either formal
‘training or actual practical experience in the field. Crawford v.
Department of Motor Vehicles, 246 Neb. 319, 518 N.W.2d 148
(1994).

The admissibility of expert testimony depends on whether
specialized knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue. McDonald v.
Miller, 246 Neb. 144, 518 N.W.2d 80 (1994). Relevant evidence
means evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the
evidence. State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39
(1994); Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue
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1989). It is for the trial court to make the initial decision on
whether the testimony will assist the trier of fact. McDonald,
supra. The soundness of its determination depends upon the
qualifications of the witness, the nature of the issue on which
the opinion is sought, the foundation laid, and the particular
facts of the case. Id.

The opinion was not inadmissible because it embraced the
ultimate issue to be decided by the trier of fact. Indeed, Neb.
Evid. R. 704, Neb. Rev. Stat. § 27-704 (Reissue 1989), provides
that “[t]estimony in the form of an opinion or inference
otherwise admissible is not objectionable because it embraces
an ultimate issue to be decided by the trier of fact.”

Coppi’s argument that the adjuster’s testimony was
inadmissible because it did not involve knowledge which was
superior to that of the public in general is also without merit.
Expert testimony which may be of assistance to the trier of fact
is admissible even in areas where laypersons have competence
to determine the facts. Hegarty v. Campbell Soup Co., 214 Neb.
716, 335 N.w.2d 758 (1983).

Expert testimony as to the custom and practice of an industry
is admissible to elucidate the meaning of ambiguous language.
Nebraska Depository Inst. Guar. Corp. v. Stastny, 243 Neb. 36,
497 N.W.2d 657 (1993). When a contract term is not defined
in the contract and the parties dispute the intended meaning of
the term, an expert witness may properly testify as to the
expert’s interpretation of the contract language. Id. Ambiguity
exists in an instrument when a word, phrase, or provision in the
instrument has, or is susceptible of, at least two reasonable but
conflicting interpretations or meanings. Plambeck v. Union
Pacific RR. Co., 244 Neb. 780, 509 N.w.2d 17 (1993). A
written instrument is open to explanation by parol evidence
when its terms are susceptible of two constructions, or where
the language employed is vague or ambiguous. Lovelace v.
Stern, 207 Neb. 174, 297 N.W.2d 160 (1980). Evidence of
custom is admissible when there is a conflict as to the terms of
the contract to explain the meaning of the words or phrases
used, or where the contract is silent as to certain points which
may be inherent in the nature of the contract. Rickertsen v.
Carskadon, 172 Neb. 46, 108 N.W.2d 392 (1961).
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The recordkeeping provision in question is not clear because
it does not specify the type of records to be kept. The provision
merely states that the insured shall keep records such that the
loss can be accurately determined. In the face of Coppi’s
testimony that the records he kept were of the type normally
kept by beauty salons, the adjuster’s opinion was relevant as to
whether the records were sufficient to accurately determine the
loss. Thus, not only did the adjuster have knowledge superior
to that of the general public, his testimony was relevant.

Furthermore, the adjuster was qualified to render his
opinion; not only was he the adjuster handling Coppi’s claim,
he had worked as an adjuster for West American and others for
19 years and had handled hundreds of cash loss burglary
claims.

Consequently, the district court did not err in receiving the
adjuster’s testimony; the third assignment of error fails as well.

4. COMPLIANCE

In the fourth and final assignment of error, Coppi urges that
the district court was wrong in not finding as a matter of law
that he complied with the recordkeeping provisions of the
policy, and thus mistakenly failed to direct a verdict in his favor
or to grant him a new trial or judgment notwithstanding the
verdict.

The foregoing resolutions of the preceding assignments of
error presage the resolution of this assignment, for in order to
sustain a motion for directed verdict, the trial court must
resolve the controversy as a matter of law and is to do so only
when the facts are such that reasonable minds can draw only
one conclusion; in considering the evidence for the purposes of
a directed verdict motion, the party against whom the motion is
made is entitled to have the benefit of every inference which can
reasonably be drawn from the evidence, and the case may not
be decided as a matter of law if there is any evidence in favor of
the party against whom the motion is made. Holman v.
Papio-Missouri River Nat. Resources Dist., 246 Neb. 787, 523
N.W.2d 510 (1994).

While there was no question, and indeed the district court
found as a matter of law, that West American insured the theft
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by burglary which took place, the amount of the loss was
controverted, and whether Coppi kept the required records was
a matter on which the evidence conflicted.

The district court was therefore correct in not resolving the
controversy as a matter of law and in not granting a new trial
or judgment notwithstanding the verdict. As a consequence, the
fourth and final assignment of error fails, as did the preceding
three.

V. JUDGMENT
As first noted in part I, the judgment of the Court of Appeals
is reversed and the cause remanded to that court with the
direction that it reinstate the judgment of the district court.
REVERSED AND REMANDED WITH DIRECTION.
WHITE, J., not participating.

IN RE ESTATE OF RoY MARSH, DECEASED.
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Wright, of Cline, Williams, Wright, Johnson & Oldfather, for
appellee Kenner.

Rodney P. Cathcart for appellees Buckles.

WHITE, CAPORALE, FAHRNBRUCH, and LANPHIER, JJ., and
BosLAUGH, J., RETIRED.

BosLAUGH, J., RETIRED.

This matter involves the estate of Roy Marsh, who died on
November 6, 1980. This court granted the petitions of the
personal representative, J.R. Kenner, Jr., and James and Willa
Buckles for further review of the Nebraska Court of Appeals’
decision. The Court of Appeals reversed the district court’s
decision which affirmed the judgment of the Thayer County
Court sustaining the personal representative’s and the
Buckleses’ motions to strike Blue Valley Lutheran Homes
Society, Inc.’s objection to the distribution of the estate and its
objection to the personal representative’s claims for fees.

After this court’s decision in In re Estate of Marsh, 216 Neb.
129, 342 N.W.2d 373 (1984), which held the decedent’s will of
November 10, 1977, and two subsequent codicils to be invalid,
the various competing interests entered into and executed a
document entitled “Stipulation and Covenants to Compromise
Controversies Involving Beneficiaries of the Estate of Roy
Marsh,” dated October 27, 1987. The settlement agreement
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provided that Peggy Sweetser would receive certain funds from
accounts she held in joint tenancy with the decedent; that the
heirs of the decedent would receive funds from certain other
joint tenancy accounts; that Blue Valley Lutheran Homes
Society, Inc., would receive all of the real estate of the
decedent, not otherwise sold or transferred subsequent to the
death of the decedent, which real estate is situated in Thayer
County; and that James and Willa Buckles would receive the
residue of the estate, including all remaining cash balances and
assets. :

The county court approved the settlement agreement on
November 23, 1987. After all estate tax matters had been
settled, Blue Valley filed a motion requesting the county court
to order the personal representative, J.R. Kenner, Jr., to
distribute the deed for the real estate pursuant to the settlement
agreement. On September 29, 1989, the county court ordered
that the real estate be distributed pursuant to its order of
November 23, 1987, and the settlement agreement. An affidavit
of compliance was filed by the personal representative on
October 30, 1989, indicating that the deed to the real estate had
been delivered.

On April 2, 1991, the personal representative mailed a filing
to Blue Valley titled “Schedule of Distribution” which listed the
names of the distributees in one column, a description of the
property distributed in a second column, and the date of
distribution in a third column. On the same day, the personal
representative also filed a “Petition for Complete Settlement
After Formal Proceedings, Allowance and Approval of Fees and
Expenses, and Approval of Final Distribution.” On May 6, Blue
Valley filed an objection to the personal representative’s petition
for settlement. Blue Valley objected to the distribution on the
grounds that the schedule failed to provide for the distribution
of income from the real estate which Blue Valley had received
pursuant to the settlement agreement. In a supplemental
pleading, Blue Valley also objected to the personal
representative’s claims for fees.

The personal representative and the Buckleses filed motions
to strike in response to Blue Valley’s objections. Following a
hearing on the matter, the county court held in an order dated
May 13, 1991, that Blue Valley had already received the deed to
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the real estate pursuant to the settlement agreement and
therefore no longer had any interest remaining in the estate and
was not entitled to any further accounting from the personal
representative or to object to the personal representative’s fees
at the closing of the estate. The county court further found that
Neb. Rev. Stat. § 30-24,104(b) (Reissue 1989) required Blue
Valley to object to the final distribution schedule within 30 days
of receipt and that its “failure to file objections thereto in the
manner and time as required and provided by law” barred Blue
Valley’s right to object to the distribution at the formal closing
of the estate.

Blue Valley appealed to the district court, which affirmed the
judgment of the county court. Blue Valley appealed to the
Court of Appeals. In its opinion, the Court of Appeals, with
one judge dissenting, reversed the judgment of the district court
affirming the county court’s judgment in In re Estate of Marsh,
2 Neb. App. 649, 513 N.W.2d 35 (1994). The Court of Appeals
found that § 30-24,104(b) was not applicable to Blue Valley’s
objections to the final distribution of the estate because the
decedent’s estate was being distributed according to the terms
of a compromise agreement instead of the terms of a will. The
Court of Appeals remanded the cause for further proceedings,
stating that both parties are entitled to be placed in the same
position they were in before the error occurred.

In their petitions for further review, the personal
representative and the Buckleses assign as error (1) the Court
of Appeals’ interpretation of the settlement agreement; (2) the
Court of Appeals’ determination that the 30-day time limitation
on objections concerning the final distribution found in
§ 30-24,104(b) applies only to distributions under wills and not
to distributions pursuant to a settlement agreement; and (3) the
Court of Appeals’ failure to acknowledge that any claim Blue
Valley might have or claim to have for prior income was barred
by Neb. Rev. Stat. § 30-2485(b) (Reissue 1989), as indicated by
Judge Hannon in his dissent.

The settlement agreement provided in paragraph 3:

All of the real estate of the Decedent, not otherwise sold
or transferred subsequent to the death of the Decedent,
which is situated in Thayer County, Nebraska, shall pass
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by inheritance and devise from the Decedent to Blue
Valley; and Kenner shall make, execute, and deliver to
Blue Valley deeds of distribution conveying said real estate
to Blue Valley; and said conveyance shall be in full and
complete satisfaction of the full distributive share of Blue
Valley in the Estate of the Decedent, and of all claims or
causes of action that Blue Valley may have or claim to
have against the Estate and its Personal Representative,
and any claim that Blue Valley may have or claim to have
against any joint tenancy assets of the Decedent that are
referred to in Case No. 12756 in the District Court of
Thayer County; and Blue Valley agrees to execute and
deliver to Kenner its voluntary appearance and waiver of
notice and stipulation authorizing dismissal of Case No.
12756 pending in the District Court of Thayer County,
with prejudice, and a voluntary appearance, waiver of
notice, and stipulation to be filed with the County Court
of Thayer County and the District Court of Thayer County
consenting to approval of this agreement and to the
dismissal of the actions pending for the probate of the
Decedent’s Wills dated August 10, 1977, and January 7,
1970, in the District Court of Thayer County; and Blue
Valley covenants that it shall make no further claim to any
of the assets of the Decedent nor against the Estate or
Kenner, and it covenants that it will not, at any time in the
future, offer any Will of the Decedent for probate in any
court in the United States.

(Emphasis supplied.) Paragraph 8 of the settlement agreement

provided in part:

It is intended by the parties hereto that all property
transferred and received pursuant to this agreement shall
be taken by inheritance effective on the date of death of
the Decedent; and that this agreement shall be presented
to the County Court of Thayer County and the District
Court of Thayer County for approval thereof and shall
become final and binding upon the parties hereto, . . . and
all of the remaining parties to this agreement hereby
release Kenner and the Estate of and from any and all
claims and causes of action that they or any of them may
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have or claim to have against Kenner or the Estate.

(Emphasis supplied.) The estate in this case was under
supervised administration. See Neb. Rev. Stat. §§ 30-2439
through 30-2443 (Reissue 1989). Section 30-2443 directs that
the estate be closed by use of the procedure described in Neb.
Rev.  Stat. § 30-24,115 (Reissue 1989). That section provides
that a petition for an order of complete settlement of an estate
may request the court to approve distribution and to adjudicate
the final settlement and distribution of the estate.

Part 11 of the Nebraska Probate Code consists of Neb. Rev.
Stat. §§ 30-24,123 and 30-24,124 (Reissue 1989), which permit
competent parties having beneficial interests in an estate
pursuant to a will clouded by a good faith contest or
controversy to reach a settlement agreement that will be
approved by the court if it finds that the controversy is in good
faith and that the agreement is just and reasonable. “Upon the
making of the order and the execution of the agreement, all
further disposition of the estate is in accordance with the terms
of the agreement.” § 30-24,124(3).

Part 9, Neb. Rev. Stat. §§ 30-2499 through 30-24,114
(Reissue 1989), of the Nebraska Probate Code relates to
distribution of the estate. Section 30-24,104(b) provides:

After the probable charges against the estate are known,
the personal representative may mail or deliver a proposal
for distribution to all persons who have a right to object to
the proposed distribution. The right of any distributee to
object to the proposed distribution on the basis of the kind
or value of asset he is to receive, if not waived earlier in
writing, terminates if he fails to object in writing received
by the personal representative within thirty days after
mailing or delivery of the proposal.
(Emphasis supplied.) In the present case, the personal
representative filed a petition for complete settlement after
formal proceedings pursuant to § 30-24,115. In that petition, he
requested the court’s approval of the distribution of the estate’s
assets. Also on April 2, 1991, the personal representative
mailed the schedule of distribution to Blue Valley. Blue Valley
was notified of the hearing on the petition for complete
settlement on April 18.
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Although it appears Blue Valley waived its right to object to
the personal representative’s proposed distribution of the estate
pursuant to the court-approved settlement agreement between
the parties, Blue Valley had notice that the personal
representative wanted to close the estate and of how the personal
representative planned to distribute the remaining assets of the
estate. As provided by § 30-24,104(b), it had 30 days in which
to object to the personal representative’s proposed distribution.
It failed to timely object and therefore is barred from
complaining that it did not receive income from the land it
received pursuant to the settlement agreement.

The Court of Appeals erred in its conclusion that
§ 30-24,104(b) applies only to distribution of an estate pursuant
to a will. In light of this conclusion, it is unnecessary to address
the personal representative’s and the Buckleses’ remaining
assigned errors.

The judgment of the Court of Appeals is reversed and the
cause remanded with directions to the Court of Appeals to
reinstate the judgment of the district court.

REVERSED AND REMANDED.

Hastings, C.J., and WRIGHT, J., not participating.

Les M. Hausse aND HoLLy L. HAUSSE, APPELLEES, V.
KrisToPHER T. KIMMEY, A MINOR, ET AL., APPELLEES, AND JOHN
C. HOAGLAND, APPELLANT.

524 N.W.2d 567

Filed December 9, 1994. No. S-93-319.

1. Appeal and Error. When reviewing a question of law, an appellate court reaches
a conclusion independent of the trial court’s ruling.

2. Trial: Directed Verdict. A failure to move for a directed verdict at the close of
all the evidence procedurally bars consideration of a motion for judgment
notwithstanding the verdict.
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3. Negligence. The comparative negligence statute does not contemplate
translating negligence into a mathematical ratio and such a rule would not
further the administration of justice.

Appeal from the District Court for Sarpy County: GEORGE
A. THompPsoN, Judge. Affirmed.

Richard L. Walentine and Eric L. Klanderud, of Walentine,
O’Toole, McQuillan & Gordon, for appellant.

Dwight E. Steiner, of Fraser, Stryker, Vaughn, Meusey,
Olson, Boyer & Bloch, P.C., for appellees Kimmey et al.

HasTINGs, C.J., WHITE, CAPORALE, FAHRNBRUCH, LANPHIER,
and WRIGHT, JJ., and BOSLAUGH, J., Retired.

Hastings, C.J.

John C. Hoagland appeals from the district court’s denial of
his motion for judgment notwithstanding the verdict and for a
new trial. Hoagland sought a new trial on his cross~-claim
against his codefendants Kristopher T. Kimmey, a minor, and
Kimmey’s parents, Edward D. and Barbara S. Kimmey, in a
negligence action initiated by Les M. and Holly L. Hausse.

When reviewing a question of law, an appellate court reaches
a conclusion independent of the trial court’s rulings. Stack v.
Sobczak, 243 Neb. 78, 497 N.W.2d 374 (1993).

Hoagland assigns as error that the district court (1) failed to
sustain his posttrial motions; (2) failed to hold Hoagland’s
negligence only slight, as a matter of law, in accordance with
the jury’s special finding that he was 15 percent negligent; (3)
failed to grant Hoagland’s motion for judgment notwithstanding
the verdict when the record indicates that Hoagland was guilty
of only slight negligence and Kimmeys’ negligence was gross in
comparison; (4) failed to enter judgment in accordance with the
special finding as mandated by Neb. Rev. Stat. § 25-1120
(Reissue 1989); and (5) failed to grant Hoagland’s motion for a
new trial when the general verdicts and special finding were
inconsistent and a product of jury misconduct.

This appeal arises from an action filed by the Hausses against
Kristopher Kimmey, a minor; Edward and Barbara Kimmey,
Kristopher’s parents; and Hoagland. The Hausses alleged that
on December 24, 1990, Kristopher Kimmey lost control of his



HAUSSE v. KIMMEY 25
Cite as 247 Neb. 23

vehicle while making a turn at Cedardale and 60th Street in
Sarpy County, and went off the road and through a fence. The
damage to the fence allowed two horses, owned by the Hausses,
to escape from the enclosed field. One of the horses was found
and returned. Another horse, Ship Bar Doolin, wandered onto
nearby Highway 370. Hoagland, while driving his vehicle on
Highway 370, struck Ship Bar Doolin. The collision killed the
horse.

The Hausses alleged that Kristopher Kimmey acted
negligently in failing to keep his vehicle under reasonable
control, operating his vehicle at an excessive speed, failing to
repair the damaged fence in order to keep the horses contained
in the field, and failing to provide timely notice to the owner of
the property. The Hausses alleged that Kristopher Kimmey’s
parents shared responsibility because he operated the vehicle
with their knowledge, consent, and permission. The Hausses
also alleged that Hoagland was negligent in failing to keep his
vehicle under reasonable control, failing to keep proper
lookout, and operating his vehicle at an excessive speed. The
Hausses sought $6,000 in general and special damages.

Hoagland filed a counterclaim against the Hausses.
Hoagland alleged that the Hausses acted negligently in failing to
exercise reasonable care in confining their horses, failing to
maintain the fence in proper condition, failing to prevent their
horses from being unattended on a highway, failing to round up
and confine their horses, and failing to warn that their horses
were loose and unattended. Hoagland sought dismissal of the
petition and $4,864.63 in damages for the physical injuries to
himself and the damage to his vehicle caused by the collision
with Ship Bar Doolin.

Hoagland also filed a cross-claim against the Kimmeys.
Hoagland alleged imputed negligence of Kristopher Kimmey to
his parents. In the cross-claim, Hoagland alleged that the
Kimmeys acted negligently in failing to keep the vehicle under
reasonable control, operating the vehicle at an excessive speed,
striking and penetrating a fence while knowing that the horses
contained therein might escape and wander, failing to take
proper measures to repair the fence while knowing that the
fence served to contain the horses, failing to provide timely
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notice to the Hausses and authorities, and leaving the scene of
the accident before notifying authorities. Hoagland sought
$4,864.63 for damages sustained from the collision with Ship
Bar Doolin.

After the Hausses rested their case, the Kimmeys and
Hoagland both moved for directed verdicts against the
Hausses. The court denied both motions. After the close of all
evidence, the Hausses moved for a directed verdict against
Hoagland’s counterclaim. The Kimmeys also moved for a
directed verdict against Hoagland’s cross—claim. The court
granted the Hausses’ motion for a directed verdict as to
Hoagland’s counterclaim, but denied the Kimmeys’ motion as
to Hoagland’s cross-claim.

The jury returned a general verdict in favor of the Hausses
for $3,000 against both the Kimmeys and Hoagland. The jury
also returned a verdict in favor of the Kimmeys and against
Hoagland on his cross—claim.

The court then, with the record being silent as to any request,
assent, or reason, read the jury a special instruction. The special
instruction stated:

You have found both defendants to be negligent. You
have one more task to perform and that is to decide what
percentage of negligence each defendants’ negligence
bears to the entire negligence.

Please determine, by completing the Special Finding
form, their respective percent of the negligence that
caused the damages to the plaintiffs, remembering that
the total must equal 100%.

The jury returned a special finding that the Kimmeys’
negligence represented 85 percent of the entire negligence and
Hoagland’s negligence represented 15 percent of the entire
negligence. The court then entered judgment against Hoagland
on his counterclaim and cross-claim and ordered the same
dismissed. The court also entered judgment in favor of the
Hausses, awarding them $3,000 against the Kimmeys and
Hoagland jointly and severally. No judgment was entered on
the special verdict.

Hoagland then filed a motion for judgment notwithstanding
the verdict and motion for a new trial. Hoagland moved the
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court to vacate and set aside the verdict dismissing his
cross-claim against the Kimmeys, enter a partial judgment for
Hoagland on his cross—claim as to liability, and order a new trial
as to Hoagland’s cross-claim to assess damages. Hoagland
claimed that the dismissal of his cross—claim was the result of
irregularity in jury proceedings, jury misconduct, a verdict not
supported by sufficient evidence, a verdict contrary to the law,
and an error of law at trial. The court denied Hoagland’s
motion for a new trial. No ruling appears of record as to the
motion for judgment notwithstanding the verdict.

We can only consider Hoagland’s motion for a new trial
because the motion for judgment notwithstanding the verdict is
not properly before us. Hoagland’s failure to move for a
directed verdict at the close of all the evidence procedurally bars
consideration of his motion for judgment notwithstanding the
verdict. Palmtag v. Gartner Constr. Co., 245 Neb. 405, 513
N.W.2d 495 (1994).

Hoagland’s remaining assignments of error overlap and can
be summarized into one argument. Hoagland contends that the
trial court erred in denying his motion for a new trial because
the jury’s special finding that his negligence amounted to 15
percent of the entire negligence toward the Hausses was only
slight negligence as a matter of law. Thus, Hoagland argues that
the general verdict dismissing his cross-claim against the
Kimmeys is fatally inconsistent with the special finding
regarding the plaintiff’s petition. Hoagland must show that the
special finding is in irreconcilable conflict with the general
verdict. See Kafka v. Union Stock Yards Co., 78 Neb. 140, 110
N.W. 672 (1907). ‘ -

Hoagland relies on Stack v. Sobczak, 243 Neb. 78, 497
N.W.2d 374 (1993), to argue that a special finding of 15 percent
negligence is evidence of slight negligence as a matter of law.
In Stack, the jury attributed 40 percent of the combined
negligence to the plaintiff in a motorcycle-automobile collision
case. The jury also made a special finding that the plaintiff was
guilty of slight negligence and the defendant of gross negligence
in comparison. The district court granted defendant’s motion
for judgment notwithstanding the verdict, and we affirmed,
holding: “In the case at bar, it is self-evident that the jury found
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the operator of each vehicle guilty of more than slight
negligence and to a degree sufficient to defeat any right of
recovery.” Id. at 80, 497 N.W.2d at 376. In Stack, however, we
also refused to adopt a rule that contributory negligence of
more than a certain percentage bars recovery as a matter of law.
Furthermore, we expressly limited the holding to its facts and
the law in existence at that time.

In the present case, it is not self-evident that the jury found
Hoagland only slightly negligent. The jury found that
Hoagland and the Kimmeys were liable to the Hausses. Then in
a second verdict, the jury found that the Kimmeys were not
liable to Hoagland. Last, under a special finding, the jury
determined the level of both defendants’ negligence as to the
Hausses, after being instructed by the court without any
apparent authority to make a finding in that regard. In any
event, it is not inconsistent for the jury to consider that
Hoagland could be 15 percent negligent to the Hausses and
more than slightly negligent as to his own damages. The jury
clearly made two independent general verdicts and a special
finding to the Hausses’ successful petition. Thus, the general
verdict on the cross—claim does not irreconcilably conflict with
the special finding on the Hausses’ petition.

Hoagland also misplaces his reliance on Law v. Gilmore, 171
Neb. 112, 105 N.W.2d 595 (1960). In Law, the defendant
argued that the plaintiff’s negligence was more than slight, as a
matter of law, because the jury reduced plaintiff’s damages by
approximately one-third. We did not base our holding on this
argument. We reversed the lower court because it granted a new
trial based on testimony admitted in evidence without an
objection. In Law, we did not make a holding regarding the
jury’s special findings.

Hoagland’s argument rests entirely upon his assertion that 15
percent negligence is only slight as a matter of law. This court
has never adopted a rule that contributory negligence of a
certain percent bars recovery as a matter of law. The
comparative negligence statute does not contemplate
translating negligence into a mathematical ratio and such a rule
would not further the administration of justice. See, Stack v.
Sobczak, supra; Nickal v. Phinney, 207 Neb. 281, 298 N.w.2d
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360 (1980); Burney v. Ehlers, 185 Neb. 51, 173 N.W.2d 398
(1970).

The trial court was correct in denying Hoagland’s motion for

a new trial. No attack has been made on the giving of the
instruction requiring an allocation of fault.

The judgment of the district court is affirmed.
AFFIRMED.

STATE OF NEBRASKA EX REL. PENNY J. GRAPE, AS MOTHER AND

NEXT FRIEND OF Coby J. GRAPE, A MINOR CHILD, APPELLANT, V.

Roy A. ZACH, APPELLEE.
524 N.W.2d 788

Filed December 9, 1994. No. $-93-454.

Jurisdiction: Motions to Dismiss: Pleadings. A court’s Jjurisdiction over the
subject matter may and should be questioned early in the proceedings by a
demurrer; the issue may not properly be raised by a pretrial motion to dismiss.
such pleading not being a part of this state’s proéedure.

Actions: Jurisdiction. The absence of subject matter jurisdiction may be raised
at any time by any party or by the court sua sponte.

Jurisdiction: Appeal and Error. If the lower court did not possess subject matter
Jurisdiction, neither does any reviewing tribunal.

Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question
does not involve a factual dispute, determination of the issue is a matter of law
which requires an appellate court to reach a conclusion independent from that of
the trial court; however, when the determination rests on factual findings, a trial
court’s decision on the issue will be upheld unless the factual findings concerning
jurisdiction are clearly incorrect.

Child Custody: Jurisdiction: Appeal and Error. The question as to whether
jurisdiction existing under the Nebraska Child Custody Jurisdiction Act, Neb.
Rev. Stat. §§ 43-1201 through 43-1225 (Reissue 1993), should be exercised is a
matter entrusted to the discretion of the trial court and is reviewed de novo on the
record; absent an abuse of discretion, the decision of the trial court will be upheld
on appeal.

Child Custody: Jurisdiction: States. The failure to communicate with the court
of another state does not in and of itself deprive the failing court of jurisdiction
under the Nebraska Child Custody Jurisdiction Act, Neb. Rev. Stat. §§ 43-1201
through 43-1225 (Reissue 1993).

Evidence. Ex parte statements are too unreliable to be considered in the
investigation of controverted facts.
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Due Process: Witnesses. Due process requires that witnesses be subject to the
right of cross-examination by the parties to the proceeding.

Judges. Canon 3 of the Nebraska Code of Judicial Conduct requires that a judge
perform the duties of judicial office impartially.

Trial: Judges. Canon 3B(7) of the Nebraska Code of Judicial Conduct prohibits
a judge from initiating, permitting, or considering ex parte communications or
considering other communications made to the judge outside the presence of the
parties concerning a pending or impending proceeding, except that it authorizes,
where circumstances require, ex parte communications for scheduling,
administrative purposes, or emergencies that do not deal with substantive matters
or issues on the merits where the judge reasonably believes that no party will gain
a procedural or tactical advantage as a result of the ex parte communication, and
where the judge makes provision promptly to notify all other parties of the
substance of the ex parte communication and allows an opportunity to respond.
Jurisdiction. The resolution of a jurisdictional issue is a substantive matter.
Trial: Judges: Recusal. A judge who initiates or invites and receives an ex parte
communication concerning a pending or impending proceeding must recuse
himself or herself from the proceedings.

Trial: Judges: Witnesses. A judge’s role as a witness in a trial before the judge
is manifestly inconsistent with a judge’s customary role of impartiality in the
adversary system of trial.

Constitutional Law. The distribution of powers clause contained in Neb. Const.
art. I1, § 1, prohibits the legislative department of government from telling the
judicial department of government how to conduct judicial business.
Constitutional Law: Statutes. Even when a statute is constitutionally suspect,
courts will attempt to interpret it in a manner consistent with the Constitution.
Statutes. If a statute is susceptible to more than one reasonable construction, the
reviewing court uses the construction that will achieve the statute’s purpose and
preserve the statute’s validity.

Statutes: Legislature: Intent. There is no universal test by which directory
provisions of a statute may be distinguished from mandatory provisions;
ordinarily, such differences must be determined by the intent of the Legislature
as gleaned from the whole statute.

Statutes: Intent: Words and Phrases. While the word “shall” may render a
particular provision mandatory in character, when the spirit and purpose of the
legislation require that the word “shall” be construed as permissive rather than
mandatory, such will be done.

Jurisdiction. The failure to follow a legislative recommendation does not divest
a court of jurisdiction.

Child Custody: Jurisdiction: States. The correctness of the home state as the
forum under the Nebraska Child Custody Jurisdiction Act, Neb. Rev. Stat. §§
43-1201 through 43-1225 (Reissue 1993), may be overcome by the circumstances
of a particular case.

s i ___ . Neb. Rev. Stat. §43-1214 (Reissue 1993) establishes a
strong preference for the state which originally determined custody to exercise
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its continuing jurisdiction if the jurisdictional prerequisites enumerated in the
Nebraska Child Custody Jurisdiction Act are satisfied.

Paternity: Child Custody. In a filiation proceeding in which paternity has been
admitted and the natural father has demonstrated a familial relationship with the
child and fulfilled his parental responsibilities of support and maintenance, the fact
that the child was born out of wedlock is to be disregarded and custody
determined on the basis of the child’s best interests.

Child Custody. While an unwed mother is initially entitled to automatic custody
of the child, the issue must ultimately be resolved on the basis of the fitness of
the parent and the best interests of the child.

Child Custody: Jurisdiction. Under the Nebraska Child Custody Jurisdiction
Act, Neb. Rev. Stat. §§ 43-1201 through 43-1225 (Reissue 1993), if the evidence
is sufficient to support a finding that placing custody in and with a particular
parent is in the child’s best interests, it does not matter that the order fails to
contain an affirmative finding so declaring.

Due Process: Parent and Child. The relationship between parent and child is
constitutionally protected and thus cannot be affected without procedural due
process.

Due Process. Procedural due process includes notice to the person whose right is
affected by the proceeding, that is, timely notice reasonably calculated to inform
the person concerning the subject and issues involved in the proceeding;
reasonable opportunity to refute or defend against the charge or accusation;
reasonable opportunity to confront and cross-examine adverse witnesses and
present evidence on the charge or accusation; representation by counsel, when
such representation is required by the Constitution or statutes: and hearing before
an impartial decisionmaker.

Child Custody: Jurisdiction: States. A state which is not the home state and
which does not have continuing jurisdiction by virtue of having originally
determined custody may nonetheless have jurisdiction under the Nebraska Child .
Custody Jurisdiction Act, Neb. Rev. Stat. §§ 43-1201 through 43-1225 (Reissue/
1993), if the relevant parties have significant contacts with the state and there is
available in the state substantial evidence concerning the statutorily designated
issues.

Paternity: Child Custody: Appeal and Error. In a filiation proceeding,
questions concerning custody of the child are reviewed on appeal de novo on the
record to determine whether there has been an abuse of discretion by the trial
court, whose judgment will be upheld in the absence of an abuse of discretion.

: : . When the evidence is in conflict, the appellate court, in its de
novo review of questions concerning custody in a filiation proceeding, considers,
and may give weight to, the fact that the trial court heard and observed the
witnesses and accepted one version of the facts rather than another.

Petition for further review from the Nebraska Court

of Appeals, SIEVErs, Chief Judge, and IrRwIN and
MILLER-LERMAN, Judges, on appeal thereto from the District
Court for Platte County, ROBERT STEINKE, Judge. Judgment of
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Court of Appeals reversed, and cause remanded with direction.

Clark J. Grant, of Grant, Rogers, Maul & Grant, for
appellant.

Terrell R. Cannon, of Law Offices of Terrell R. Cannon, for
appellee.

Hastings, C.J., WHITE, CAPORALE, FAHRNBRUCH, LANPHIER,
and WriGHT, JJ., and BosLAuGH, J., Retired.

CAPORALE, J.
I. STATEMENT OF CASE

The district court granted custody of the minor child of the
parties, the petitioner-appellant mother, Penny J. Grape, and
the respondent-appellee father, Roy A. Zach, to the latter.
Grape appealed to the Nebraska Court of Appeals, contending,
in summary, (1) that the district court lacked subject matter
jurisdiction to entertain the proceeding and (2) that, in any
event, it erred in finding that the boy’s best interests would be
served by placing his custody with Zach. The Court of Appeals
determined that the Nebraska Child Custody Jurisdiction Act,
Neb. Rev. Stat. §§ 43-1201 through 43-1225 (Reissue 1993),
hereinafter referred to as the act, deprived the district court of
subject matter jurisdiction, and thus ordered the proceeding
dismissed. State ex rel. Grape v. Zach, 94 NCA No. 13, case
No. A-93-454 (not designated for permanent publication).
Zach thereupon successfully sought further review by this court.
We now reverse the judgment of the Court of Appeals and
remand with the direction that it reinstate and affirm the
judgment of the district court.

II. BACKGROUND

In early 1989, the State of Nebraska, on Grape’s relation,
filed this filiation proceeding against Zach. The petition
asserted that Grape and the minor child, a boy, who was born
May 14, 1987, were residents of Platte County, Nebraska, and
asked the court to adjudge Zach the boy’s father and order him
to pay child support. After Zach admitted paternity, the district
court entered judgment in accordance with Grape’s prayer.

The matter then lay dormant until March 23, 1992, when
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Grape filed a “Verified Motion For Custody Order” in which
Grape swore that Zach was in wrongful physical possession of
the boy and prayed for an order determining her to be the boy’s
natural custodial parent and requiring Zach to immediately
return him to her possession.

Grape further vowed in her pleading that Zach had not sought
or obtained legal visitation rights to the boy and that, with the
exception of a 2-week period in June 1990, there had been
“little or no visitation” between the two. The pleading recited
that sometime shortly after June 1990, she and the boy, with
Zach’s knowledge and consent, moved to Lisbon, New York,
returning to Columbus, Nebraska, 1'/: months prior to filing her
motion. The pleading recites that she thereafter, on February
27, 1992, agreed to a 1-week period of visitation between Zach
and the boy. However, Zach, at the conclusion of that period,
refused to return the boy to her possession, but, rather, kept the
boy at his residence in Lincoln, Nebraska.

On the same day that Grape filed her motion, the district
court entered an order granting custody of the boy to Grape.
The March 23, 1992, order recited that the matter was before
the court on an ex parte motion to “determine custody and
placement” and specifically found that no other order
establishing visitation rights between Zach and the boy existed
and that Zach was in wrongful possession of the boy. It further
ruled that Grape was the natural custodial parent of the boy and
was entitled to his immediate possession.

Zach subsequently filed a document entitled “Motion to Set
Aside Order, for Temporary Custody, and for Order Prohibiting
[Grape] from Removing Child from State.” At this point,
Grape’s counsel withdrew. Consequently, Zach sent notice of
the hearing scheduled on his pleading directly to Grape at her
last known address in Columbus. Grape failed to appear at the
scheduled hearing, at which time the district court set aside its
March 23, 1992, ex parte order and granted Zach temporary
custody until it could make a permanent custody determination.
The district court also ordered that the boy not be removed from
Nebraska.

Zach filed that temporary custody order in New York, where
Grape and the boy had gone, and Zach returned to Nebraska
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with the boy in August 1992. The boy has remained in Nebraska
in Zach’s possession throughout the remainder of these
proceedings.

Through a new attorney, Grape then filed a demurrer to
Zach’s motion, alleging a defect of parties and lack of personal
service. Determining that Zach had not properly raised the issue
of custody and had failed to properly serve Grape, the district
court sustained Grape’s demurrer and granted Zach leave to
amend.

Zach thereupon filed an “Application for Temporary and
Permanent Custody of Minor Child,” along with an affidavit
asserting that it was in the best interests of the boy that
Nebraska assume jurisdiction because Nebraska was the state in
which he was born and had lived for several years. The
application further alleged that expert and family witnesses and
evidence concerning the boy’s education, medical care, and
speech therapy were available in Nebraska.

In response, Grape filed a motion to dismiss the application,
claiming that Nebraska lacked jurisdiction to determine the
boy’s custody because it was not the child’s home state as
defined in the act.

Following a hearing, the district court found that substantial
evidence concerning the boy’s care, protection, training, and
personal relationships was available in Nebraska; concluded that
it had jurisdiction to determine the boy’s custody; and overruled
Grape’s motion to dismiss. After a still further hearing on April
22, 1993, at which the evidence described later in part VI was
adduced, the district court, on April 29, 1993, entered an order
which placed permanent custody of the boy in and with Zach
and granted Grape supervised visitation rights.

III. PROCEDURAL IRREGULARITY

At this juncture we focus on Grape’s election to question
whether the district court possessed subject matter jurisdiction
by a “Motion to Dismiss for Lack of Jurisdiction.” While a
court’s jurisdiction over the subject matter may and should be
questioned early in the proceedings by a demurrer, Neb. Rev.
Stat. § 25-806 (Reissue 1989) and Concerned Citizens v.
Department of Environ. Contr., 244 Neb. 152, 505 N.W.2d 654
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(1993), we must point out once again that the issue may not
properly be raised by a pretrial motion to dismiss, such pleading
not being a part of this state’s procedure. See, Pappas v.
Sommer, 240 Neb. 609, 483 N.W.2d 146 (1992); Cool v.
Sahling Trucks, Inc., 237 Neb. 312, 466 N.W.2d 71 (1991);
United States Fire Ins. Co. v. Affiliated FM Ins. Co., 225 Neb.
218, 403 N.W.2d 383 (1987); Nelson v. Sioux City Boat Club,
216 Neb. 484, 344 N.W.2d 634 (1984); Blitzkie v. State, 216
Neb. 105, 342 N.W.2d 5 (1983); Neb. Rev. Stat. § 25-803
(Reissue 1989).

We recognize that in Van Norman v. Upperman, 231 Neb.
524, 436 N.W.2d 834 (1989), an action arising under the act,
our opinion, unfortunately employing the same language as that
used by the parties and lower court, speaks in terms of affirming
the sustainment of a pretrial motion to dismiss. However, what
was actually at issue was not a motion to dismiss, but a motion
that the lower court decline to exercise its jurisdiction.

Grape’s procedural impropriety aside, the fact is that the
absence of subject matter jurisdiction may be raised at any time
by any party or by the court sua sponte. See Plock v. Crossroads
Joint Venture, 239 Neb. 211, 475 N.W.2d 105 (1991).

Thus, it was quite appropriate for the Court of Appeals to
concern itself with whether the district court possessed subject
matter jurisdiction, for if it did not, neither would any reviewing
tribunal. Knerr v. Swigerd, 243 Neb. 591, 500 N.W.2d 839
(1993).

IV. THE ACT
The act, which virtually parallels the Uniform Child Custody
Jurisdiction Act, 9 U.L.A. 115 (1988), governs child custody
disputes having interstate implications. Section 43-1203(1) of
the act provides in pertinent part:

A court of this state which is competent to decide child
custody matters has jurisdiction to make a child custody

determination by initial or modification decree if:
(a) This state (i) is the home state of the child at the time
of commencement of the proceeding, or (ii) had been the
child’s home state within six months before
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commencement of the proceeding and the child is absent
from this state because of his or her removal or retention
by a person claiming his or her custody or for other
reasons, and a parent or person acting as parent continues
to live in this state;

(b) It is in the best interest of the child that a court of
this state assume jurisdiction because (i) the child and his
or her parents, or the child and at least one contestant,
have a significant connection with this state and (ii) there
is available in this state substantial evidence concerning the
child’s present or future care, protection, training, and
personal relationships|.]

Section 43-1214(1) reads:

If a court of another state has made a custody decree, a
court of this state shall not modify that decree unless (a)
it appears to the court of this state that the court which
rendered the decree does not now have jurisdiction under
jurisdictional prerequisites substantially in accordance with
sections 43-1201 to 43-1225 or has declined to assume
jurisdiction to modify the decree and (b) the court of this
state has jurisdiction.

The act defines “custody determination” as “a court decision
and court orders and instructions providing for the custody of a
child, including visitation rights, but shall not include a decision
relating to child support or any other monetary obligation of any
person,” § 43-1202(2); defines “initial decree” as the “first
custody decree concerning a particular child,” § 43-1202(6);
and defines “home state” as the “state in which the child
immediately preceding the time involved lived with his or her
parents, a parent, or a person acting as parents for at least six
consecutive months,” § 43-12025(5).

The act further provides in § 43-1206 that a court of this
state shall not exercise its jurisdiction

if at the time of filing the petition a proceeding concerning
the custody of the child was pending in a court of another
state exercising jurisdiction substantially in conformity
with this act, unless the proceeding is stayed by the court
of the other state because this state is a more appropriate



STATE EX REL. GRAPE v. ZACH 37
Cite as 247 Neb. 29

forum or for other reasons.

. . . Before hearing the petition in a custody proceeding
the court shall examine the pleadings and other
information supplied by the parties under section 43-1209
and shall consult the child custody registry established
under section 43-1216 concerning the pendency of
proceedings with respect to the child in other states. If the
court has reason to believe that proceedings may be
pending in another state it shall direct an inquiry to the
State Court Administrator or other appropriate official of
the other state.

.. . If the court is informed during the course of the
proceeding that a proceeding concerning the custody of the
child was pending in another state before the court
assumed jurisdiction it shall stay the proceeding and
communicate with the court in which the other proceeding
is pending to the end that the issue may be litigated in the
more appropriate forum and that information be exchanged
in accordance with sections 43-1219 to 43-1222. If a
court of this state has made a custody decree before being
informed of a pending proceeding in a court of another
state it shall immediately inform that court of the fact. If
the court is informed that a proceeding was commenced in
another state after it assumed jurisdiction it shall likewise
inform the other court to the end that the issues may be
litigated in the more appropriate forum.

Section 43-1207 further specifies that a court which has
jurisdiction under the act to make an initial or modification
decree may decline to exercise its jurisdiction any time before
making a decree if it finds that it is an inconvenient forum to
make a custody determination under the circumstances of the
case and that a court of another state is a more appropriate
forum. Section 43-1207 then reads:

Before determining whether to decline or retain
jurisdiction the court may communicate with a court of
another state and exchange information pertinent to the
assumption of jurisdiction by either court with a view to
assuring that jurisdiction will be exercised by the more
appropriate court and that a forum will be available to the























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































