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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-42235: State v. Williams. Motion of appellee to set
execution date sustained. Per Curiam.

No. S-88-982: State v. Victor. Motion of appellee to set
execution date sustained. Per Curiam.

No. S-92-885: Leslie v. Leslie. Affirmed as modified.
Hastings, C.J.

No. §-92-931: FirsTier Leasing Co. v. Cimino. Reversed and
remanded with directions. Hastings, C.J.

No. S-92-1009: Inserra v. McMurray. Affirmed. Hastings,
C.J.

No. S-92-1109: Hillhouse v. Hillhouse. Affirmed as
modified. Hastings, C.J.

(xxi)






LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. S-34-940002: In re Application of Hong. Application
for waiver of requirement that Multistate Bar Examination be
retaken considered and denied.

No. S-90-627: FirsTier Bank v. Joosten. Appeal dismissed
for want of prosecution.

No. S-91-696: State ex rel. NSBA v. Gilroy. Amended
motion for reinstatement sustained.

No. S-91-901: Old Omaha Assn. v. City of Omaha.
Stipulation allowed; appeal dismissed.

No. S-93-169: Vitols v. Personnel Bd. of City of Omaha.
Motion of appellant to dismiss appeal sustained; appeal
dismissed; each party to pay own costs.

No. S-93-445: Wilson v. 49th Street Corp. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
own Costs.

No. S-93-590: Shea v. Department of Motor Vehicles.
Stipulation allowed; appeal dismissed.

No. S-93-605: Saucerman v. Department of Motor Vehicles.
Stipulation allowed; appeal dismissed.

No. S-94-006: State v. Hogue. By order of the court, appeal
dismissed for failure to file briefs.

No. S-94-098: Edwards Subcorp. v. Nebraska Dept. of
Revenue. Stipulation allowed; appeal dismissed.

No. S-94-295: State v. Tlamka. Cause having not been
shown, judgment of the district court is affirmed.

No. S-94-325: Hoit v. Hoit. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. S-94-339: Woodworth v. Nagengast. Motion of appellee
for summary dismissal sustained. See Rule 7B(1).

No. S-94-364: State v. Nelson. Motion of appellant to
dismiss appeal sustained, the presentence report having been
available to appellant through his counsel who has not been
permitted to withdraw; appeal dismissed.

(xxiii)
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No. S-94-454: Credit Bureau of Hastings v. Stice. Cause
having not been shown, motion of appellee for summary
dismissal sustained. See Rule 7B(1).

No. S-94-522: State v. Schmailzl. Appeal dismissed. See Rule
TAQ2).

No. S-94-522: State v. Schmailzl. Nebraska Court of
Appeals withdraws and vacates its order of dismissal entered
August 23, 1994,

No. S-94-1028: State ex rel. NSBA v. Jacobsen. By order of
the court, respondent suspended from the practice of law in
Nebraska until further order of the court.



LIST OF CASES
ON PETITION FOR FURTHER REVIEW

No. A-33-940007: State v. Martinez (not previously
docketed). Petition of appellant for further review overruled on
May 18, 1994, for want of jurisdiction.

No. A-33-940008: State v. Martinez (not previously
docketed). Petition of appellant for further review overruled on
May 18, 1994, for want of jurisdiction.

No. S-91-901: Old Omaha Assn. v. City of Omaha, 2 Neb.
App. 618 (1994). Petition of amicus curiae First National Bank
for further review overruled on July 20, 1994.

No. S-91-901: Old Omaha Assn. v. City of Omaha, 2 Neb.
App. 618 (1994). Petition of appellant for further review
sustained on July 20, 1994.

No. A-92-224: Moxham v. Moxham, 94 NCA No. 8.
Petition of appellee for further review overruled on June 2,
1994.

No. A-92-238: Weatherly v. Blue Cross Blue Shield, 2 Neb.
App. 669 (1994). Petition of appellant for further review
overruled on June 2, 1994.

No. A-92-346: Newman v. Hinky Dinky, 2 Neb. App. 555
(1994). Petition of appellee for further review overruled on July
7,1994,

No. A-92-359: Beverly Enter. - Nebraska v. Columbus
Health Care, 2 Neb. App. 410 (1993). Petition of appellant for
further review overruled on May 25, 1994.

No. A-92-366: Finney v. Loma, Inc., 94 NCA No. 25.
Petition of appellant for further review overruled on September
14, 1994,

No. A-92-366: Finney v. Loma, Inc., 94 NCA No. 25.
Petition of appellee for further review overruled on September
14, 1994,

No. S-92-392: Freeman v. Central States Health & Life Co.,
2 Neb. App. 803 (1994). Petition of appellee for further review

sustained on June 15, 1994,
(XxV)



XXvi PETITIONFOR FURTHER REVIEW

No. S-92-393: Schmidt v. Central States Health & Life Co., 2
Neb. App. 803 (1994). Petition of appellee for further review
sustained on June 15, 1994.

No. A-92-407: Hennek v. Lexington State Bank, 94 NCA
No. 30. Petition of appellant for further review overruled on
September 21, 1994.

No. A-92-483: Gramercy Hill Enters. v. Westmark Fin.
Corg., 94 NCA No. 4. Petition of appellee for further review
overruled on June 2, 1994.

No. A-92-521: Whetstone v. Cornhusker Cas. Co., 94 NCA
No. 17. Petition of appellant for further review overruled on
July 20, 1994,

No. A-92-524: Thies v. City of Norfolk, 94 NCA No. 14.
Petition of appellant for further review overruled on May 18,
1994,

No. A-92-542: Dowd v. City of Omaha, 2 Neb. App. 958
(1994). Petition of appellee for further review denied on August
24,1994,

Nos. S-92-647, S-92-648, S-92-649: Thomas v. Countryside
of Hastings, 2 Neb. App. 590 (1994). Petitions of appellants for
further review sustained on June 15, 1994.

No. A-92-684: Alvis v. Alvis, 94 NCA No. 15. Petition of
appellant for further review overruled on June 15, 1994.

No. S-92-694: New Light Co. v. Wells Fargo Alarm Servs., 2
Neb. App. 828 (1994). Petition of appellant for further review
sustained on July 20, 1994,

No. S-92-704: Coppi v. West Am. Ins. Co., 2 Neb. App. 834
(1994). Petition of appellee for further review sustained on July
20, 1994,

No. A-92-706: In re Estate of Baright, 94 NCA No. 15.
Petition of appellant for further review overruled on June 2,
1994,

No. S-92-708: Simon v. Wilkinson Agency, 2 Neb. App. 877
(1994). Petition of appellants for further review sustained on
August 24, 1994.

No. A-92-712: Hibberd v. City of Lincoln, 94 NCA No. 12.
Petition of appellant for further review overruled on May 18,
1994,
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No. S-92-752: In re Guardianship & Conservatorship of
Bloomaquist, 2 Neb. App. 756 (1994). Petition of appellant for
further review sustained on May 18, 1994.

No. S-92-772: Inre Estate of Marsh, 2 Neb. App. 649 (1994).
Petition of appellee Buckles for further review sustained on
June 15, 1994,

No. S-92-772: In re Estate of Marsh, 2 Neb. App. 649 (1994).
Petition of appellee Kenner for further review sustained on
June 15, 199%4.

No. A-92-794: Hagerbaumer v. Hagerbaumer, 94 NCA No.
17. Petition of appellant for further review overruled on June
23, 1994.

No. S-92-811: Thiltges v. Thiltges, 94 NCA No. 24. Petition
of appellant for further review sustained on August 24, 1994.

No. A-92-822: Brosius Cattle Co. v. Philadelphia Life Ins.
Co., 94 NCA No. 18. Petition of appellant for further review
overruled on July 27, 1994.

No. S-92-825: Centamore v. Cocanougher, 2 Neb. App. 756
(1994). Petition of appellant for further review sustained on
May 18, 1994.

No. A-92-828: State v. Atkinson. Petition of appellant for
further review overruled on June 15, 1994.

No. A-92-857: In re Guardianship & Conservatorship of
Piller, 94 NCA No. 17. Petition of appellant for further review
overruled on August 31, 1994.

No. A-92-858: Gage v. Hodge, 94 NCA No. 29. Petition of
appellant for further review overruled on September 14, 1994.

No. S-92-951: Eggers v. Rittscher, 94 NCA No. 20. Petition
of appellant for further review sustained on September 28,
1994,

No. A-92-964: Federal Deposit Ins. Corp. v. Slangal.
Petition of appellant for further review overruled on August
24, 1994. :

No. S-92-975: Ruch v. Conrad, 94 NCA No. 25. Petition of
appellant for further review sustained on October 13, 1994,

No. A-92-990: In re Conservatorship of Kerrey, 94 NCA No.
35. Petition of appellant for further review overruled on
October 13, 1994.



xXxviii PETITION FOR FURTHER REVIEW

Nos. A-92-1020, A-92-1021: Reader v. Hoffman, 94 NCA
No. 36. Petition of appellant for further review overruled on
October 26, 1994.

No. A-92-1064: Carman v. Ravenna Bank, 94 NCA No. 26.
Petition of appellant for further review overruled on August
31,1994,

No. A-92-1071: In re Estate of Ziegenbein, 2 Neb. App. 923
(1994). Petition of appellant for further review overruled on
November 16, 1994,

No. A-92-1073: American Economy Ins. Co. v. Modern Eye
Wear, 94 NCA No. 26. Petition of appellant for further review
overruled on September 28, 1994,

No. A-92-1092: Sostad v. Batie, 94 NCA No. 34. Petition of
appellant for further review overruled on November 9, 1994,

No. A-92-1128: Hansen v. Hammer, 94 NCA No. 23.
Petition of appellee for further review overruled on July 27,
1994,

No. A-92-1182: Glebe v. City of Omaha, 94 NCA No. 32.
Petition of appellant for further review overruled on September
21,1994,

No. S-93-031: Toulousaine de Distrib. v. Tri-State Seed &
Grain, 2 Neb. App. 937 (1994). Petition of appellee for further
review sustained on September 1, 1994,

No. A-93-070: Sudik v. City of Wahoo. Petition of appellant
for further review overruled on July 27, 1994,

No. A-93-078: Wear v. American Fire & Cas. Co., 94 NCA
No. 26. Petition of appellant for further review overruled on
August 24, 1994,

No. §-93-129: State ex rel. Scherer v. Madison Cty. Comrs.,
94 NCA No. 27. Petition of appellants for further review
sustained on August 31, 1994,

No. A-93-149: State on behalf of Yankton v. Cummings, 2
Neb. App. 820 (1994). Petition of appellant for further review
overruled on July 7, 1994,

No. A-93-199: Chalupa v. Chalupa, 94 NCA No. 31.
Petition of appellees for further review overruled on October
13, 1994,

No. A-93-266: State v. Maisch, 94 NCA No. 9. Petition of
appellant for further review overruled on May 18, 1994.
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No. A-93-282: In re Estate of Dudek, 94 NCA No. 30.
Petition of appellant for further review overruled on September
14, 1994,

No. A-93-292: Ballard v. Nebraska Dept. of Soc. Servs., 2
Neb. App. 809 (1994). Petition of appellant for further review
overruled on July 7, 1994.

No. A-93-349: Kroese v. Ferret Exploration of Neb., 94
NCA No. 31. Petition of appellant for further review overruled
on September 21, 1994.

No. A-93-355: In re Interest of Joshua B. et al., 94 NCA No.
14. Petition of appellee and guardian ad litem for further
review overruled on May 18, 1994.

No. S-93-364: State v. Null, 94 NCA No. 20. Petition of
appellant for further review sustained on June 30, 1994.

No. A-93-379: Herald v. Blue Cross Blue Shield of Neb., 94
NCA No. 33. Petition of appellee for further review overruled
on October 13, 1994,

No. A-93-382: In re Interest of Robert D. et al., 94 NCA No.
26. Petition of appellants for further review overruled on
August 24, 1994.

No. A-93-388: State v. McMurray. Petition of appellant for
further review overruled on September 21, 1994.

No. S-93-404: Twiss v. Trautwein. Petition of appellant for
further review sustained on October 26, 1994.

No. A-93-430: Bridgeport Irr. Dist. v. Department of Water
Res., 94 NCA No. 17. Petition of appellant for further review
overruled on June 30, 1994.

No. A-93-432: Stevens v. Luick, 94 NCA No. 14. Petition of
appellant for further review overruled on May 25, 1994.

No. S-93-454: State ex rel. Grape v. Zach, 94 NCA No. 13.
Petition of appellee for further review sustained on June 15,
1994,

Nos. A-93-455 through A-93-458: State v. Daniels. Petition
of appellant for further review overruled on October 13, 1994.

No. S-93-487: Jirkovsky v. Jirkovsky, 94 NCA No. 22.
Petition of appellant for further review sustained on July 20,
1994.

No. A-93-562: State v. Doremus, 2 Neb. App. 784 (1994).
Petition of appellee for further review overruled on June 15,
1994.



XXX PETITION FOR FURTHER REVIEW

No. A-93-574: State v. Schumacher, 94 NCA No. 14.
Petition of appellant for further review overruled on June 15,
1994.

No. A-93-578: In re Interest of Maurice S., 94 NCA No. 17.
Petition of appellant for further review overruled on June 15,
1994.

No. A-93-580: State v. Nauslar, 94 NCA No. 24. Petition of
appellant for further review overruled on August 31, 1994,

No. S-93-592: State v. Skalberg, 94 NCA No. 11. Petition of
appellee for further review sustained on May 18, 1994,

No. A-93-598: State v. Swanson, 94 NCA No. 14. Petition of
appellee for further review overruled on June 15, 1994,

No. A-93-602: State v. Barfield, 94 NCA No. 18. Petition of
appellant for further review overruled on July 20, 1994,

No. A-93-604: Evans v. City of Gering. Petition of appellant
for further review overruled on November 9, 1994.

No. A-93-626: Richardson v. Clarke, 2 Neb. App. 575
(1994). Petition of appellant for further review overruled on
June 2, 1994. _

No. A-93-627: Sterling v. Clarke, 2 Neb. App. 575 (1994).
Petition of appellant for further review overruled on June 2,
1994,

No. A-93-631: State v. White, 94 NCA No. 15. Petition of
appellant for further review overruled on May 18, 1994,

No. A-93-636: State v. Cariker, 94 NCA No. 21. Petition of
appellant for further review overruled on July 7, 1994,

No. A-93-639: State v. Perez, 94 NCA No. 15. Petition of
appellant for further review overruled on June 2, 1994.

No. A-93-657: Fordham v. West Lumber Co., 2 Neb. App.
716 (1994). Petition of appellant for further review overruled
on May 18, 1994,

No. A-93-674: Paris v. Crawford State Bank, 94 NCA No.
23. Petitions of appellants for further review overruled on
August 24, 1994,

No. A-93-700: Ostergaard v. Clarkson Hospital, 94 NCA
No. 20. Petition of appellee for further review overruled on
July 20, 1994.

No. A-93-702: In re Interest of Eva W,, 94 NCA No. 20.
Petition of appellant for further review overruled on July 20,
1994.
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No. A-93-706: State v. Vavra. Petition of appellant for
further review overruled on July 20, 1994,

No. A-93-713: State v. Rodriguez, 94 NCA No. 23. Petition
of appellant for further review overruled on August 31, 1994.

No. S-93-714: Harder v. Harder. Petition of appellant for
further review sustained on May 18, 1994.

No. A-93-717: State v. Ziemba, 94 NCA No. 21. Petition of
appellant for further review overruled on September 14, 1994.

No. A-93-720: In re Interest of Krystal K. et al., 94 NCA No.
21. Petition of appellant for further review overruled on June
23,1994,

No. S-93-728: Shade v. Ayars & Ayars, Inc., 2 Neb. App. 730
(1994). Petition of appellant for further review sustained on
June 15, 1994,

No. A-93-739: World Radio Lab. v. Coopers & Lybrand, 2
Neb. App. 747 (1994). Petition of appellant for further review
overruled on July 20, 1994.

No. A-93-740: In re Interest of Bringleson. Petition of
appellant for further review overruled on November 9, 1994.

No. A-93-746: State v. Anderson, 94 NCA No. 16. Petition
of appellant for further review overruled on August 31, 1994.

No. S-93-755: State v. Sorenson, 2 Neb. App. 998 (1994).
Petition of appellant for further review sustained on October
13, 1994,

No. A-93-770: Filbert v. Globe Cleaners, 94 NCA No. 17.
Petition of appellant for further review overruled on June 23,
1994,

No. A-93-774: State v. Rosales, 3 Neb. App. 26 (1994).
Petition of appellant for further review overruled on October
26, 1994,

Nos. A-93-811, A-93-812: State v. Kizzire. Petition of
appellant for further review overruled on June 23, 1994.

No. A-93-830: Chism v. Charles Vrana & Son Constr. Co.,
94 NCA No. 19. Petition of appellant for further review
overruled on July 27, 1994.

No. A-93-838: State v. Reynolds, 94 NCA No. 20. Petition of
appellant for further review overruled on July 20, 1994.

No. A-93-840: State v. Eadie. Petition of appellant for
further review overruled on September 28, 1994.
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No. A-93-853: State v. Vann, 2 Neb. App. 946 (1994),
Petition of appellant for further review overruled on August
24,1994,

No. A-93-862: State v. Rayes, 94 NCA No. 24. Petition of
appellant for further review overruled on August 24, 1994,

No. S-93-887: Hull v. Aetna Ins. Co., 94 NCA No. 32.
Petition of appellant for further review sustained on November
9, 1994, ‘

No. S-93-887: Hull v. Aetna Ins. Co., 94 NCA No. 32.
Petition of appellee Hull for further review sustained on
November 9, 1994.

No. S-93-897: State v. Wragge, 94 NCA No. 23. Petition of
appellant for further review sustained on July 27, 1994,

No. A-93-912: State v. Ziemba, 94 NCA No. 17. Petition of
appellee for further review overruled on June 23, 1994.

No. A-93-915: State v. Burnett. Petition of appellant for
further review overruled on June 2, 1994.

No. A-93-916: In re Interest of Mark B., 94 NCA No. 22.
Petition of appellant for further review overruled on August
31, 1994,

No. A-93-961: State v. Walton. Petition of appellant for
further review overruled on May 18, 1994.

No. A-93-974: In re Interest of Crystal W.H., 94 NCA No.
38. Petition of appellee guardian ad litem for further review
overruled on November 16, 1994,

No. A-93-975: State v. Scott, 94 NCA No. 29. Petition of
appellee for further review overruled on September 14, 1994,

No. A-93-985: In re Interest of Amanda M., 94 NCA No. 25.
Petition of appellant for further review overruled on August
24,1994,

No. A-93-1013: State v. Estrada, 94 NCA No. 27. Petition of
appellant for further review overruled on August 24, 1994.

No. A-93-1053: State v. Aldana, 94 NCA No. 33. Petition of
appeliee for further review overruled on October 13, 1994.

No. S§-93-1096: State v. Lee. Petition of appellant for further
review sustained on September 21, 1994,

No. A-93-1097: State v. Eberly, 94 NCA No. 38. Petition of
appellant for further review overruled on November 9, 1994,

No. A-93-1098: State v. Mite. Petition of appellant for
further review overruled on May 25, 1994,
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No. A-93-1099: In re Interest of Tiffany M., 94 NCA No. 29.
Petition of appellee for further review overruled on September
28, 1994.

No. S-93-1101: State v. Dake, 94 NCA No. 35. Petition of
appellant for further review sustained on October 26, 1994.

No. A-93-1109: Spiegel v. St. Paul Fire & Marine Ins. Co., 94
NCA No. 35. Petition of appellee Second Injury Fund for
further review overruled on October 26, 1994.

No. A-93-1126: Russell v. Department of Corr. Servs.
Petition of appellant for further review overruled on July 20,
1994.

No. A-94-012: State v. Adams, 94 NCA No. 29. Petition of
appellant for further review overruled on September 21, 1994.

No. A-94-036: Haney v. Aaron Ferer & Sons, 3 Neb. App. 14
(1994). Petition of appellant for further review overruled on
October 26, 1994.

No. A-94-119: State v. Reineke. Petition of appellant for
further review overruled on November 9, 1994.

Nos. A-94-121, A-94-129, A-94-130: State v. Meis. Petition
of appellant for further review overruled on August 31, 1994.

No. A-94-146: State v. Malcom. Petition of appellant for
further review overruled on May 18, 1994.

No. S-94-228: State v. Groff, 94 NCA No. 35. Petition of
appellee for further review sustained on November 23, 1994.

No. A-94-259: State v. Henderson, 94 NCA No. 38. Petition
of appellant for further review overruled on October 26, 1994,

No. A-94-269: Workman v. Nebraska Dept. of Banking &
Finance. Petition of appellant for further review dismissed on
August 24, 1994, for lack of jurisdiction.

No. A-94-294: State v. Eisenberg. Petition of appellant for
further review overruled on October 13, 1994.

No. A-94-317: Nwachukwu v. Nwachukwu. Petition of
appellant for further review dismissed on August 24, 1994, for
lack of jurisdiction. :

No. S-94-336: State v. Matthies. Petition of appellant for
further review sustained on September 14, 1994.

No. S-94-364: State v. Nelson. Petition of appellant for
further review overruled on October 11, 1994.

No. A-94-470: State v. Carrera. Petition of appellant for
further review overruled on October 25, 1994.
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No. A-94-562: State v. Dillon. Petition of appellant for
further review overruled on November 16, 1994.

No. A-94-569: United Nebraska Bank v. Burnett. Petition of
appellant for further review overruled on August 24, 1994,

No. A-94-622: Brown v. Butler Holdings. Petition of
appellant for further review overruled on November 9, 1994.
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1. Directed Verdict: Appeal and Error. In order to sustain a motion for directed
verdict, the trial court resolves the controversy as a matter of law and may do so
only when the facts are such that reasonable minds can draw but one conclusion
from the evidence. The party against whom the motion was granted is entitled to
have every controverted fact resolved in his or her favor and to have the benefit
of every inference which can reasonably be drawn from the evidence; if there is
any evidence which will sustain a finding for the party against whom the motion
is made, the case may not be decided as a matter of law.

2. Pleadings. Pleadings frame the issues upon which the cause is to be tried and
advise the adversary as to what the adversary must meet.

3. Trial: Appeal and Error. An issue not presented to or passed upon by the trial
court is not an appropriate issue for consideration upon appeal.

4. Presumptions. Everyoneis presumed to know thelaw.

5. Negligence. One cannot be negligent in failing to perform an act which one did
not in the first instance have a duty or obligation to perform.

6. Actions: Negligence: Proof: Damages. As an element of a negligence cause of
action, a plaintiff must prove damages with reasonable certainty. The nature and
amount of damages cannot be sustained by evidence which is speculative and
conjectural.

Appeal from the District Court for Douglas County:
STEPHEN A. Davis, Judge. Affirmed.

John M. DiMari and Duane M. Katz for appellant.

Herbert M. Fitle, Omaha City Attorney, and Charles K.
Bunger for appellees City of Omaha, Joseph Rogers, and
Martin Shukert.
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Don Stenberg, Attorney General, Charles E. Lowe, and
Gary R. Welch for appellee State of Nebraska.

Hastings, C.J., BosLauGH, WHITE, CAPORALE,
FAHRNBRUCH, and LANPHIER, JJ., and GRrANT, J ., Retired.

FAHRNBRUCH, J.

Bakody Homes and Development, Inc. (Bakody), sued the
City of Omaha (City) and the State of Nebraska (State),
alleging that each governmental unit had negligently failed to
inform Bakody of the existence of a state corridor protection
plan on property Bakody was developing as a townhome
subdivision.

Following a bench trial, the district court for Douglas
County entered a directed verdict in favor of both the City and
the State. We affirm.

FACTS

In early 1982, the State’s Department of Roads (Department)
established corridor protection from 120th Street to west of
156th Street along West Dodge Road in Omaha. A corridor
map, showing a corridor extending 300 feet either side of the
centerline of West Dodge Road, was prepared by the
Department and transmitted to city officials and the Douglas
County clerk’s office on April 28, 1982.

On December 15, 1982, Bakody entered into a purchase
agreement for approximately 6 acres of land south of West
Dodge Road at 153d Street, upon which Bakody planned to
build 28 duplex townhomes on 2 culs-de-sac. The subdivision,
known as Oakmount Townhomes, provided for a homeowner
association and areas of common ground.

Frank Bakody, a homebuilder and president of Bakody
Homes and Development, Inc., checked with the City’s
planning department in late 1982 or early 1983 regarding the
feasibility of rezoning the property to permit the building of
townhomes. He also consulted William Dorner, a licensed land
surveyor and a principal of Thompson, Dreessen & Dorner, a
land surveying and engineering company. Dorner was hired to
(1) develop a preliminary plat of the subject property, (2)
develop an estimated cost of improvements to the land, and (3)
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assist in having the property rezoned.

On February 9, 1983, Bakody filed a preliminary application
for subdivision plat with the City requesting the City’s
approval. On February 17, the City’s development review
committee suggested that Bakody check with the Department
about the widening of West Dodge Road. Dorner, on behalf of
Bakody, called the Department to determine whether
additional right-of-way would be required by the State. The
Department sent Dorner three drawings of the State’s
right-of-way plans for West Dodge Road in the area of the
proposed subdivision as well as an aerial photograph of the
area. Nothing on the drawings indicated a corridor plan.

Upon a second call to the Department, made because Dorner
believed that the maps indicated a possible increase in the
State’s right-of-way in the area, Dorner was advised that
although the State might need some of the platted common area
for a grading easement, there would be no permanent taking of
property. Dorner testified that he did not ask about a corridor
plan and had no actual knowledge of the existence of a corridor
plan at the time of the conversations with the Department.

On May 17, Bakody’s final application for subdivision plat
was approved by the City’s development review committee. On
August 30, 1983, Bakody purchased the subject property for
$227,383. Subsequently, Bakody applied for, and was issued,
several building permits by the City’s permits and inspection
division. Two townhomes were completed and sold, and
townhome construction had started on four other lots when the
City issued a work stoppage order on December 14, 1984,
because the subdivision was located in the State’s corridor plan.
The stoppage order of that date included Lots 2 through 6 and 9
through 13. The order did not include Lots 1, 7, 8, and 14.

On March 22, 1985, the State advised Bakody that it was
releasing Lots 2, 6,9, 10, and 13 from the stoppage order. Frank
Bakody testified at trial that he received a copy of a letter from
the State to the City dated November 14, 1985, advising that
Lots 3,4, 5, 11, and 12 were released for construction.

Frank Bakody testified that, by the time all lots were released
for construction, he considered the project to be “tainted” and
unsalvageable because of the period of uncertainty and that he
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had already begun negotiations for sale of the property to a
neighboring church. On February 6, 1986, Bakody sold the
improved property, minus Lot 5, to the church for $462,416.

Bakody then sued the City, pursuant to the Political
Subdivisions Tort Claims Act, and the Department, pursuant
to the State Tort Claims Act. Bakody also named Joseph
Rogers (director of city permits and inspection) and Martin
Shukert (director of the City’s planning department) as
additional defendants.

Bakody alleged that the City, Rogers, and Shukert were
negligent in (1) approving the plat when they knew of the
corridor plan; (2) issuing a building permit even though Rogers
had received a copy of the corridor map; (3) failing to give the
Department notice of Bakody’s filing a request for a building
permit, in violation of Neb. Rev. Stat. § 39-1311.01 (Reissue
1988); (4) failing to reasonably perform ministerial duties in
refusing to issue the building permit to Bakody pursuant to the
City’s master plan; and (5) failing to properly maintain the
master plan as required by the Omaha city code.

Bakody alleged that the State was negligent in failing to
notify and accurately advise Bakody of the corridor, in
providing Bakody with an incorrect map which did not reflect
the proposed corridor, and in failing to ensure that no building
permits were issued for construction in the corridor area.

In its directed verdict order entered at the conclusion of all
the evidence, the court held (1) that the State had violated no
duty to Bakody, (2) that the City had breached its duty to
Bakody by failing to give the Department notice of the filing of
Bakody’s applications for building permits as required by Neb.
Rev. Stat. § 39-1311.03 (Reissue 1989), (3) that there had been
no “taking” of Bakody’s land, (4) that Bakody had not
presented a correct measure of damages, and (5) that evidence
of Bakody’s damages was speculative.

The court found that it had erred in overruling each
defendant’s motion for directed verdict at the close of all the
evidence and entered an order sustaining those motions. Rogers
and Shukert had been dismissed from the case as defendants in
their individual capacities upon motion of the City at the close
of Bakody’s case in chief. Bakody timely appealed to the
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Nebraska Court of Appeals, and under our authority to
regulate the caseloads of the appellate courts of this state, we
removed the matter to this court.

ASSIGNMENTS OF ERROR

In its appeal, Bakody claims that the district court erred in
finding and holding that (1) the State violated no duty to the
plaintiff, (2) the actions of the City and the State were not a
taking in the sense contemplated by the Constitution of
Nebraska, (3) Bakody had not presented evidence on the proper
measure of damages, (4) Bakody’s damage evidence was
speculative and conjectural, and (5) each defendant’s motion
for a directed verdict should be sustained.

Because our determinations of some of the issues raised by
Bakody are dispositive of this appeal, it is not necessary to
discuss the remaining issues raised by Bakody’s assignments of
error.

STANDARD OF REVIEW

In order to sustain a motion for directed verdict, the trial
court resolves the controversy as a matter of law and may do so
only when the facts are such that reasonable minds can draw
but one conclusion from the evidence. Rohde v. Farmers
Alliance Mut. Ins. Co., 244 Neb. 863, 509 N.W.2d 618 (1994).
The party against whom the motion was granted is entitled to
have every controverted fact resolved in his or her favor and to
have the benefit of every inference which can reasonably be
drawn from the evidence; if there is any evidence which will
sustain a finding for the party against whom the motion is
made, the case may not be decided as a matter of law. Marple v.
Sears, Roebuck & Co., 244 Neb. 274, 505 N.W.2d 715 (1993).

ANALYSIS

StaTE’s DuTy TO BAKODY
First we turn to the issue of whether the State violated any
duty to Bakody. In its brief, Bakody argues that the State
violated its duty to the appellant in two ways: (1) by failing to
maintain the maps required by Neb. Rev. Stat. § 39-1311(1)
(Reissue 1988) and (2) by furnishing an inaccurate map to
Bakody’s representative, Dorner.
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Bakody’s first argument is confusing at best because it is
inconsistent with its pleadings in its amended petition and
because it appears to be based upon a misunderstanding of
§ 39-1311(1).

Inits amended petition, Bakody alleged that

the Defendant State and its agencies, had a statutory duty
to establish and maintain an accurate corridor map and
that the State and its agencies were negligent in failing to
notify and accurately advise [Bakody|l and its
representatives of the corridor and in providing [Bakody)
with an incorrect map which did not reflect the proposed
corridor, and [in failing] to insure that no building permits
were issued for construction in the corridor area.
(Empbhasis supplied.) Although Bakody alleged in its amended
pleading that the State had a duty to maintain an accurate
corridor map, Bakody neither pled nor proved that the State
breached its duty to maintain such a map.

Pleadings frame the issues upon which the cause is to be tried
and advise the adversary as to what the adversary must meet.
Diefenbaugh v. Rachow, 244 Neb. 631, 508 N.W.2d 575 (1993).
See, also, Neb. Rev. Stat. § 25-1101 et seq. (Reissue 1989). An
issue not presented to or passed upon by the trial court is not an
appropriate issue for consideration upon appeal. How v. Mars,
245 Neb. 420, 513 N.W.2d 511 (1994); Central States Resources
v. First Nat. Bank, 243 Neb. 538, 501 N.W.2d 271 (1993). Thus,
the issue of whether the State failed to maintain the corridor
map that Bakody claims it was required to maintain is not
properly before this court.

Next we examine Bakody’s argument that the State was
negligent because the Department furnished “inaccurate”
maps to Dorner. Bakody contends that, by virtue of Dorner’s
inquiry about State right-of-way plans, the Department was on
notice that Bakody contemplated building within the corridor
and that the State was negligent for failing to advise Dorner of
the existence of the corridor. The State counters that it had no
duty to furnish corridor plans to Bakody, because neither
Bakody nor its representative, Dorner, ever requested
information about the West Dodge Road corridor plan.

The statutory corridor protection plan as it existed at all
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times material to this case became effective July 12, 1974. 1974
Neb. Laws, L.B. 805. It is axiomatic, and this court has held,
that everyone is presumed to know the law. See, e.g., Haman v.
Marsh, 237 Neb. 699, 467 N.W.2d 836 (1991); Lindgren v.
School Dist. of Bridgeport, 170 Neb. 279, 102 N.W.2d 599
(1960); Beltner v. Carlson, 153 Neb. 797,46 N.W.2d 153 (1951).

Bakody’s representative, Dorner, a licensed surveyor
retained by Bakody to assist in the platting and zoning of the
Oakmount Townhome subdivision, testified that he did not
know if he was aware of Nebraska’s corridor protection law at
that time and that he was unaware of the corridor protection
plan for West Dodge Road until sometime after this incident
occurred. Dorner admitted that, although he made two
separate inquiries of the Department, both of those inquiries
requested information about the State’s need for additional
right-of-way which would affect the plat of the subdivision. He
testified that he is sure he did not ask anyone at the Department
about the corridor protection plan.

We are unaware of any authority, nor have we been cited to
any, which would hold the State liable for the Department’s
failing to provide corridor maps to Dorner when he specifically
inquired about right-of-way plans for West Dodge Road. One
cannot be negligent in failing to perform an act which one did
not in the first instance have a duty or obligation to perform.
Travelers Indemnity Co. v. Center Bank, 202 Neb. 294, 275
N.W.2d 73 (1979).

It is uncontroverted that the Department furnished Dorner
with the exact information he requested on behalf of Bakody,
that is, the right-of-way plans for West Dodge Road. It defies
logic to impose a duty on the Department to somehow read the
minds of its callers and furnish them with information
accordingly.

Bakody and its agent, Dorner, are charged with knowledge
of the corridor law, and Dorner’s admitted unfamiliarity with
the law may not be made the basis for imposing liability upon
the State. The record fails to reveal any evidence whatever that
the Department breached any duty in providing information
that Dorner in fact requested. Thus it was not error for the trial
court to hold as a matter of law that the State had not breached
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any duty to Bakody and to enter a directed verdict in favor of
the State.

DAMAGEs

We now turn to the issue of whether the trial court erred in
holding that Bakodys damages were speculative and
conjectural.

Richard See, a licensed real estate appraiser called to testify
by Bakody, provided expert testimony as to the alleged damages
sustained by Bakody. A review of the record shows that the only
actual costs used by See in his calculation of Bakody’s damages
were Bakody’s cost to acquire the unimproved 6-acre tract of
land, upon which Bakody planned to develop the Oakmount
Townhome subdivision, and the sale price of the same tract of
land, which at the time of sale to a neighboring church included
improvements but did not include Lot 5.

See estimated most of the other costs and expenses related to
the project by using the Marshall Valuation Service. See made
his own estimate of $12,000 for legal expenses in connection
with the project. Profit on the project was projected to be 16
percent, discounted to 12 percent to reflect a 3!/2-year sell-out
period, for an estimated profit of $178,140,

On cross-examination, See explained that he took his cost
estimates from the Marshall Valuation Service rather than
getting costs from Bakody because he was trying to look at the
property as a buyer would look at it. He stated that his opinion
was based on the market data he could find and that “Bakodys’
actual building expenses were another question. I don’t know
... what they were in total. I never saw complete documents on
any of that.” See further testified:

I saw some numbers that [plaintiff’s attorney] had
provided to me from his file; but . . . it was my
determination that you couldn’t identify specifically what
items went to what costs. It appeared as though other
projects had been combined into the accounting.
Sometimes invoices would be for one address at Oakmont
[sic] and include an address someplace else that he was
bidding, and without being an accountant, I couldn’t do
an audit or wasn’t going to do an audit of his accounting
statements.
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Frank Bakody testified that “some” of the documents in
which he kept track of the subdivision costs had been lost and
that he was unable to produce the documents at the time of
trial. Barbara Bakody, Frank’s wife and the only other
shareholder of the Bakody corporation, testified that she was in
charge of most of the financial records for the corporation. She
further testified that “some” of the financial records for the
project were lost or misplaced during several moves subsequent
to the sale of the Oakmount Townhome property, although she
stated that she had “some” of them.

As an element of a negligence cause of action, a plaintiff
must prove damages with reasonable certainty. Patterson v.
Swarr, May, Smith & Anderson, 238 Neb. 911, 473 N.W.2d 94
(1991). The nature and amount of damages cannot be sustained
by evidence which is speculative and conjectural. Nelson v.
Dolan, 230 Neb. 848, 434 N.W.2d 25 (1989).

As a matter of law, in the absence of evidence as to the actual
costs of the Oakmount Townhome project, See’s estimated
costs of the project as well as an estimated profit margin
resulted in a damage estimate that was speculative and
conjectural.

It is evident, based upon See’s testimony, that some of the
cost records for the project were in the possession of Bakody’s
attorney. The record fails to reflect that any attempt was made
to separate the costs of the Oakmount Townhome subdivision
from the costs of Bakody’s other building projects for the
purpose of the present litigation.

Moreover, it could be inferred from the record that at least
some of the actual cost records, such as for engineering and
legal services, could have been obtained from the firms who did
the work. As previously noted, Dorner, a member of the
engineering firm which did the preliminary cost estimates of
improvements to the subject property, testified for Bakody at
trial. The Thompson firm’s preliminary estimate of costs for
constructing the improvements was entered into evidence.
However, Dorner did not testify as to the actual engineering
costs of the project, nor could he recall whether the actual costs
of the project were consistent with the projected costs.

We note further that Thompson’s preliminary estimate,
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which included an estimate of its own engineering fees,
projected the total costs of improvements to the property to be
$96,685. See, using the Marshall Valuation Service figures,
arrived at an estimated cost of $168,010 for improvements and
$13,642 for engineering, for a total of $181,652, or nearly twice
Thompson’s preliminary cost estimate.

Thompson, in the same estimate, advised Bakody that
“[t]lypically a subdivision can be graded for $350 to $400 per
lot.” Using the $400 per lot figure, the projected cost for
grading 14 lots would have been $5,600. See, on the other hand,
estimated the grading costs of the subdivision to be $33,977,
again using the Marshall Valuation Service. This is more than
six times the cost projected by Thompson.

Assuming but not deciding that the trial court correctly
determined that the City breached its duty to Bakody and that
the breach was the proximate cause of Bakody initiating
construction on the project, the record is more than adequate to
support the trial court’s conclusion that reasonable minds could
not differ that Bakody’s evidence of its damages was based on
speculation and conjecture and that Bakody had failed to
adduce evidence of any damages with reasonable certainty.
Therefore, the City was entitled to a directed verdict as a matter
of law. Bakody’s assignment of error to the contrary is without
merit.

We further note that, although we do not find it necessary to
analyze Bakody’s other assignments of error, reasonable minds
likewise could not differ that Bakody failed to adduce evidence
of its damages with reasonable certainty as to the State, either
on a negligence theory or a taking theory. Thus, Bakody’s
evidence of damages, as a matter of law, is also too speculative
and conjectural to support an award of damages from the
State.

CONCLUSION
Having fully considered Bakody’s other assignments of
error, and having found the above issues dispositive of the case,
we affirm the trial court’s entering of directed verdicts in favor
of both the City and the State.
AFFIRMED.
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CHARLES L. TERRY, APPELLANT, V. WALLACEE. DUFF, M..D.,
APPELLEE. -
516 N.W.2d 591

Filed May 27, 1994. No. S-92-698.

1. Rules of the Supreme Court: Records. A bill of exceptions is required to have a
court reporter’s certificate immediately following the index in the first volume
of the bill of exceptions.

2. __ . If a bill of exceptions cannot be prepared and certified by a
court reporter, it must be prepared under the direction of, and certified by, the
trial judge.

3. . The certified copy of the bill of exceptions must then be filed
with the clerk of the district court.

4. . Upon such filing with the clerk of the district court, the bill of

exceptions then becomes the official bill of exceptions.

5. Rules of the Supreme Court: Records: Time. Once a bill of exceptions has been
properly filed with the clerk of a district court, it is the duty of that clerk to file
the bill of exceptions in the office of the Clerk of the Supreme Court within 5
days after a case has been placed on the Supreme Court’s proposed call for
argument, or at such earlier time as the Clerk of the Supreme Court may request.

6. Records: Costs: New Trial: Appeal and Error. It being the unquestionable duty
of the clerk of a district court to present a bill of exceptions to the clerk of an
appellate court, it is mandatory that the clerk maintain an accurate record of
when a bill of exceptions is checked out and checked back in, and by whom. In
this way, it can be determined who should pay the cost of a new trial when the bill
of exceptions is missing through the fault of one of the parties.

7. Records: Costs: New Trial: Evidence: Appeal and Error. An appellate court
should rely upon the record kept by the clerk of the district court in determining
who pays new trial costs unless there is clear and convincing evidence that the
clerk’srecordisin error.

Appeal from the District Court for Douglas County: JAMES
A. BuckLEY, Judge. Judgment vacated, and cause remanded for
anew trial.

Michael J. Lehan, of Kelley & Lehan, P.C., and Ivory Griggs
for appellant.

David D. Ernst, of Gaines, Mullen, Pansing & Hogan, for
appellee.

Hastings, C.J., BoSLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, LANPHIER, and WRIGHT, JJ.

FAHRNBRUCH, J.
Charles L. Terry appeals a jury verdict that disallowed his
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medical malpractice claim against Wallace E. Duff, M.D. In his
lawsuit, Terry alleged that Duff negligently performed sinus
surgery upon him. The surgery was intended to relieve Terry’s
breathing difficulty.

We vacate the judgment of the district court for Douglas
County and remand the cause for a new trial.

FACTS

In his March 7, 1990, petition, Terry alleged that, as a result
of Duff’s surgery, he suffers from (1) a total loss of smell, taste,
and ability to blow his nose and clear his sinus; (2) headaches,
nausea, diarrhea, inability to sleep, and work deterioration;
and (3) total unemployability.

Duff answered, generally denying Terry’s allegations of
negligence. Following a trial and in accordance with the verdict
of the jury, the trial court dismissed Terry’s petition. Terry
timely appealed to the Nebraska Court of Appeals. Under our
authority to regulate the caseloads of the appellate courts of
this state, we removed the matter to this court.

ASSIGNMENTS OF ERROR

On appeal, Terry alleges that the trial court erred in (1)
allowing the jury to receive expert medical opinions based upon
documents which were created by Duff and which did not have
any of the traditional indicia of reliability accorded medical
records; (2) giving a jury instruction which required the jury to
find Duff negligent on all allegations before returning a verdict
for Terry, and failing to give NJI12d Civ. 2.01 as requested; and
(3) overruling Terry’s motion for new trial.

ANALYSIS

We note at the outset that a proper bill of exceptions has
never been filed with the Clerk of this court. The original bill of
exceptions apparently was lost at some point after both
appellant’s counsel and appellee’s counsel used it in preparation
of their briefs.

The records of the clerk of the district court indicate that the
record was checked out to appellant’s counsel. However, it is
agreed by both parties that appellant’s counsel then transferred
the record to appellee’s counsel rather than checking the record



TERRY v. DUFF 13
Citeas 246 Neb. 11

back into the clerk’s office. Counsel for the appellee has now
filed an affidavit in this court stating that an employee of that
counsel’s law firm believes he checked the record in to the clerk
of the district court. The clerk of the district court has advised
that, after adiligent search, the record cannot be found.

The parties have filed with the Clerk of this court a
substituted “bill of exceptions” consisting of seven volumes of
trial testimony and three volumes of duplicate exhibits. The
duplicate bill has not been certified, nor has it been filed with
the clerk of the district court. Moreover, the bill is incomplete
because 11 of the original exhibits are missing. According to the
parties, those 11 exhibits either cannot be located or cannot be
duplicated.

A bill of exceptions is required to have a court reporter’s
certificate immediately following the index in the first volume
of the bill of exceptions. See Neb. Ct. R. of Prac. SF(2) (rev.
1992). If a bill of exceptions cannot be prepared and certified by
a court reporter, it must be prepared under the direction of, and
certified by, the trial judge. See Neb. Ct. R. of Prac. 5C(3) (rev.
1992). The certified copy of the bill of exceptions must then be
filed with the clerk of the district court. See rule 5C(2). Upon
such filing with the clerk of the district court, the bill of
exceptions then becomes the official bill of exceptions. See rule
5C(4).

We have neither an official nor a complete bill of exceptions
before this court. Because we are unable to determine with
certainty whether it was through the fault of the office of the
district court or one of the parties that a complete and proper
bill of exceptions, including all exhibits, is unavailable to this
court, we vacate the judgment of the district court and remand
the cause to that court for a new trial.

We take this opportunity to remind all clerks of the district
courts that once a bill of exceptions has been properly filed with
the clerk of a district court, it is the duty of that clerk to “file the
bill of exceptions in the office of the Clerk of the Supreme
Court within § days after a case has been placed on the Supreme
Court’s proposed call for argument, or at such earlier time as
the Clerk of the Supreme Court may request.” Rule 5C(4).

It being the unquestionable duty of the clerk of a district
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court to present a bill of exceptions to the clerk of an appellate
court, it is mandatory that the clerk maintain an accurate
record of when a bill of exceptions is checked out and checked
back in, and by whom. In this way, it can be determined who
should pay the cost of a new trial when the bill of exceptions is
missing through the fault of one of the parties. An appellate
court should rely upon the record kept by the clerk of the
district court in determining who pays new trial costs unless
there is clear and convincing evidence that the clerk’s record is in
error.

CONCLUSION
There being no official and complete bill of exceptions
before this court, we vacate the judgment of the district court
and remand this cause to the district court for a new trial.
JUDGMENT VACATED, AND CAUSE
REMANDED FOR A NEW TRIAL,

SANDRA MASON, APPELLANT, V. MARTIN A. CANNON, APPELLEE.
516 N.W.2d 250

Filed May 27,1994. No.5-92-840.

1. Jurisdiction: Appeal and Error. It is not only within the power but the duty of an
appellate court to determine whether the appellate court has jurisdiction over
the matter before it.

2. Motions for New Trial: Time: Appeal and Error. The time for filing an appeal
cannot be extended by successive filings of motions for new trial.

3. Motions to Vacate: Motions for New Trial: Time. A motion to vacate filed
within 10 days of the order of dismissal is the equivalent of the filing of a motion
for new trial.

4. Jurisdiction: Final Orders: Motions for New Trial: Time: Appeal and Error. In
order to vest an appellate court with jurisdiction, the notice of appeal must be
filed within 30 days of the entry of the final order or the overruling of a motion
for new trial.

Appeal from the District Court for Lancaster County:
WiLLiaMm D. BLUE, Judge. Appeal dismissed.
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Robert Wm. Chapin, Jr., for appellant.

Kile W. Johnson, of Barlow, Johnson, Flodman, Sutter,
Guenzel & Eske, for appellee.

HASTINGS, C.J., WHITE, CAPORALE, FAHRNBRUCH, LANPHIER,
and WRIGHT, JJ.

WRIGHT, J.

Sandra Mason commenced a legal malpractice action in
1988. The case was dismissed after the district court issued a
third order to show cause why the case should not be dismissed
for want of prosecution.

FACTS

On September 26, 1988, Mason filed a petition in the district
court for Lancaster County, alleging a cause of action for legal
malpractice against Martin A. Cannon. On November 21,
1989, the court ordered that cause be shown by affidavit on or
before December 21 why the case should not be dismissed for
want of prosecution. On May 28, 1991, the court again ordered
that cause be shown by affidavit why the case should not be
dismissed for want of prosecution, and on June 28, the case was
dismissed for the first time for want of prosecution. A motion
to reinstate was granted, and on October 4, the court ordered
that trial notice be filed within 120 days.

On May 19, 1992, the court entered an order to show cause
by affidavit on or before June 18 why the case should not be
dismissed for want of prosecution. The court dismissed the case
on June 3. The docket entry stated: “Trial notice has not been
filed. Case is dismissed for want of prosecution.” In response,
Mason filed a pleading captioned “Motion to Vacate Dismissal
Order of June 3, 1992.” A docket entry shows that the motion
to vacate was overruled on June 22.

On June 26, 1992, Mason filed a “Motion for New
Trial/Removal from Dismissal Docket,” requesting that the
court set aside and vacate the order entered on June 22 or, in the
alternative, remove the matter from the dismissal docket. On
August 21, the court overruled the motion for new trial, and on
September 21, Mason filed a notice of appeal from the August
21 order.
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ANALYSIS

“[1]t is not only within the power but the duty of an appellate
court to determine whether the appellate court has jurisdiction
over the matter before it.” Rohde v. Farmers Alliance Mut. Ins.
Co., 244 Neb. 863, 868, 509 N.W.2d 618, 623 (1994). Accord,
Riley v. State, 244 Neb. 250, 506 N.W.2d 45 (1993); In re
Interest of D.M.B., 240 Neb. 349, 481 N.W.2d 905 (1992). The
time for filing an appeal cannot be extended by successive
filings of motions for new trial. Abboud v. Cutler, 238 Neb.
177,469 N.W.2d 763 (1991).

The problem in this case is that Mason did not file a timely
notice of appeal. On June 3, 1992, trial notice had not been
filed, and the court ordered the case dismissed for want of
prosecution. Mason did not appeal from this order. Instead, on
June 5, she filed a motion to set the matter for trial and a
motion to vacate the order of dismissal. A motion to vacate
filed within 10 days of the order of dismissal is the equivalent of
the filing of a motion for new trial. See id. The motion to vacate
was overruled on June 22,

Pursuant to Neb. Rev. Stat. § 25-1912 (Cum Supp. 1992), a
notice of appeal must be filed within 30 days after the rendition
of the judgment, decree, or final order. Thus, the order
overruling the motion to vacate, which is a final order, would
require the filing of a notice of appeal within 30 days of June 22,
1992. Instead, Mason filed another motion for new trial, dated
June 26, 1992. Because the time for filing an appeal cannot be
extended by successive motions for new trial, Mason’s notice of
appeal was not timely. See Abboud, supra.

The June 3, 1992, order of dismissal was a final, appealable
order. It was an order which affected a substantial right,
determined the action, and prevented a judgment. See Rohde,
supra. In order to vest an appellate court with jurisdiction, the
notice of appeal must be filed within 30 days of the entry of the
final order or the overruling of a timely filed motion for new
trial. In re Interest of C.M.H. and M.S.H., 227 Neb. 446, 418
N.W.2d 226 (1988).

Mason’s “Motion for New Trial/Removal from Dismissal
Docket,” filed June 26, 1992, requested that the court set aside
and vacate its order entered June 22 or, in the alternative,
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remove the matter from the dismissal docket for the following
reasons:

1. Irregularity in the proceedings of the court . . . by
which [Mason] was prevented from having a fair trial.

2. ... [T)he verdict . . . is not sustained by sufficient
evidence. ...

3....[E]rror of law occurrfed] at the trial . . . .

4. Error of the Court by not recognizing that the delays
... were cause[d] by [Cannon].

5. Error of the Court by not recognizing that [Mason]
attempted to set this matter for trial in October and that
[Cannon] requested additional time to conduct discovery.

6. Error by the Court in not taking judicial notice of the
Court record which indicated that [Mason] was
complying with the Court’s earlier Order to allow
[Cannon] to take the deposition of [Mason’s] expert
witness. ...

The June 26, 1992, motion did not toll the time for filing an
appeal within 30 days of the June 22 order overruling Mason’s
motion to vacate. The June 26 motion requested that the court
vacate the June 22 order. Even if the court had vacated the June
22 order, the case was still dismissed by the June 3 order, which
dismissed the case for want of prosecution. The request to
vacate the June 22 order was not a motion for new trial because
the June 22 order simply overruled the motion to vacate filed by
Mason on June 5.

Evenifthe June 26, 1992, motion was considered as a motion
for a new trial, the time for filing an appeal cannot be extended
by successive filings of motions for new trial. See Abboud,
supra. An untimely motion for new trial is ineffectual, does not
toll the time for perfection of an appeal, and does not extend or
suspend the time limit for filing a notice of appeal. Metrejean v.
Gunter, 240 Neb. 166, 481 N.W.2d 176 (1992). The filing of a
motion for new trial and its subsequent overruling do not
convert an otherwise unappealable order into an appealable
order. Jarrett v. Eichler, 244 Neb. 310, 506 N.W.2d 682 (1993).
The August 21 order which overruled the June 26 motion was
not an appealable order.

The June 3, 1992, order dismissed the case for want of
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prosecution. Mason’s motion to vacate, filed on June 5, was
overruled on June 22, and Mason did not appeal from such
order within 30 days.
The appeal is dismissed for lack of jurisdiction.
APPEAL DISMISSED.
BosLAUGH, J., participating on briefs.

RANDY L. BARTUNEK, APPELLANT, V. MICHAEL J. GENTRUP,
APPELLEE.
516 N.W.2d 253

Filed May 27,1994. No.S-92-875.

1. Appeal and Error. Regarding a question of law, an appellate court has an
obligation to reach a conclusion independent of that of the trial court in a
judgment under review.

2. Costs. The costs of litigation and expenses incident to litigation may not be
recovered unless provided for by a statute or a uniform course of procedure.

3. Expert Witnesses: Fees. A witness who testifies as an expert on a subject
requiring special knowledge and skill is, in the absence of a contract for those
services, entitled only to the statutory witness fee.

Appeal from the District Court for Cuming County: ROBERT
B. ENnsz, Judge. Affirmed.

William G. Line, of Kerrigan & Line, for appellant.

Thomas J. Culhane and Ruth W. Beyerhelm, of Erickson &
Sederstrom, P.C., for appellee.

HasTINGs, C.J., WHITE, CAPORALE, FAHRNBRUCH, LANPHIER,
and WRIGHT, JJ.

WRIGHT, J.

Randy L. Bartunek obtained a judgment against Michael J.
Gentrup for injuries Bartunek suffered as the result of a motor
vehicle accident. The jury returned a verdict in favor of
Bartunek in the amount of $45,000. Bartunek moved for
taxation of costs and expenses against Gentrup in the amount
of $6,138. The trial court allowed only a portion of the costs,
and Bartunek appeals.



BARTUNEK v. GENTRUP 19
Citeas 246 Neb. 18

SCOPE OF REVIEW
Regarding a question of law, an appellate court has an
obligation to reach a conclusion independent of that of the trial
court in a judgment under review. Jasa v. Douglas County, 244
Neb. 944, SI0N.W.2d 281 (1994).

FACTS

On January 12, 1991, Bartunek was a passenger in a vehicle
which collided with a vehicle driven by Gentrup. Bartunek
sustained injuries including a dislocated and fractured
shoulder, a punctured lung, atorn ear, and a fractured foot. He
sought compensation for medical bills in the amount of
$13,706, lost earnings in the amount of $7,305, and loss of
personal property in the amount of $675. The jury returned a
verdict in favor of Bartunek in the amount of $45,000, and the
trial court entered judgment for that amount. The trial court
ordered that the amount of costs would be determined on
Bartunek’s motion for taxation of costs.

For his assignments of error, Bartunek has enumerated each
of the following costs, and he assigns as error the trial court’s
refusal to tax such costs:

Copy of Bartunek’s depositiontaken by Gentrup $§ 76.70

Copies of deﬁositions of a Dr. McKnight and
Bartunek’s wife, Nancy Bartunek, both taken

by Gentrup 108.80
Copy of deposition of Dr. Harold Smith
taken by Gentrup 46.80

Copy of video deposition of Dr. Timothy
Fitzgibbons, Gentrup’ expert, taken by
Gentrup 15.00

-Copy of transcript of Dr. Fitzgibbons’ deposition 64.10

Expert witness fee of Dr. Jerome Sherman for
projection of Bartunek’s economic loss,
including trial testimony and mileage 1,030.00

James Rogers, Midlands Rehabilitation
Consultants, Bartunek’s expert for testimony
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concerning jobs that Bartunek could and could

not perform 1,067.65
Karen Brown, Working Back Institute, Bartunek’s

expert on work capacity evaluation 680.00
Dr. Richard Bergstrom trial testimony as

Bartunek’s expert 1,800.00
Deposition of Dr. Donald Gammel, Gentrup’s

expert, taken by Bartunek 300.00
TOTAL COSTS $5,189.05

ANALYSIS

As a general rule, the costs of litigation and expenses incident
to litigation may not be recovered unless provided for by a
statute or a uniform course of procedure. Kliment v. National
Farms, Inc., 245 Neb. 596, 514 N.W.2d 315 (1994); Gottsch
Feeding Corp. v. Red Cloud Cattle Co., 229 Neb. 746, 429
N.W.2d 328 (1988).

We first dispose of assignments of error Nos. 1 through 5,
which deal with the costs for copies of depositions taken by
Gentrup. Bartunek has not cited or referred to a statute or a
uniform course of procedure which would support his claim for
these costs. See id. Assignments of error Nos. 1 through 5 are
without merit.

Assignments of error Nos. 6 through 9 deal with expert
witness fees charged by Bartunek’s witnesses. Dr. Jerome
Sherman testified concerning a projection of the economic loss
suffered by Bartunek. Dr. Sherman relied upon a report by
James Rogers, a rehabilitation specialist, who provided a
vocational evaluation. Rogers had referred Bartunek to Karen
Brown for an evaluation of Bartunek’s lifting ability and other
physical capabilities. Dr. Richard Bergstrom detailed
Bartunek’sinjuries, which are described above.

Bartunek relies upon Nat. Bank of Commerce Trust &
Savings Assn. v. Rhodes, 207 Neb. 44, 295 N.W.2d 711 (1980).
In that case, we affirmed an award of costs to the plaintiff
which included an expert witness fee in the amount of $1,000.
The plaintiff requested costs in excess of $83,000. Since
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Rhodes, we have adhered to the policy that the costs of
litigation and expenses incident to litigation may not be
recovered unless provided for by a statute or a uniform course
of procedure. Kliment, supra; Gottsch Feeding Corp., supra.

In Hefti v. Hefti, 166 Neb. 181, 88 N.W.2d 231 (1958), we
stated that expert witness fees could be taxed above the
statutory fee where a special contract existed. In Lockwood v.
Lockwood, 205 Neb. 818, 821, 290 N.W.2d 636, 639 (1980), we
held that “a witness who testifies as an expert on a subject
requiring special knowledge and skill is, in the absence of a
contract for those services, entitled only to the statutory witness
fee.” In Vredeveld v. Clark, 244 Neb. 46, 504 N.W.2d 292
(1993), a tort action for damages, we held that the court did not
err in refusing to tax expert witness fees to the defendant. We
distinguished Hefti and Lockwood, which were actions for
dissolution of marriage. In Hefti and Lockwood, costs for
expert witness fees were allowed pursuant to Neb. Rev. Stat.
§ 42-367 (Reissue 1988) and its predecessor, which permitted a
court to direct costs against either party involved in a divorce
action.

Were we to tax as costs the expert witness fees charged by a
defendant’s experts, the result would create a chilling effect on a
plaintiff’s right to seek relief for injury or wrong because of the
possibility that all expert witness fees of the defendant would be
taxed against the plaintiff, should the defendant prevail. The
same result could occur with a defendant who would be
required to pay the plaintiff’s expert witness fees, which could
be greatly in excess of the monetary relief sought by the
plaintiff. The costs of litigation and the expenses incident to
litigation may not be recovered unless provided for by a statute
or a uniform course of procedure. Kliment, supra; Gottsch
Feeding Corp., supra. Bartunek’s assignments of error Nos. 6
through 9 are without merit.

Bartunek’s final assignment of error is that the court erred in
failing to allow as a cost the $300 fee charged to Bartunek for
the deposition of Dr. Donald Gammel which was taken by
Bartunek’s counsel. Neb. Ct. R. of Discovery 26(b)(4)(C)(i) and
(ii) (rev. 1992) require the plaintiff to pay the defendant’s
expert a reasonable fee for the time spent responding to
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discovery. Dr. Gammel, director of occupational medicine for
Immanuel Medical Center in Omaha, testified as a defense
witness on disability evaluation.

We have not previously decided whether a fee required to be
paid pursuant to rule 26 should be taxed as costs. Cases cited by
Bartunek address the costs of taking the deposition of a
witness. The taxing of Gammel’s fee as a cost is not provided for
by statute or a uniform course of procedure. This assignment of
error is without merit.

The trial court did not abuse its discretion in awarding costs.
The judgment of the trial court is affirmed.

AFFIRMED.

BOSLAUGH, J., participating on briefs.

RICHARD ROBISON, DOING BUSINESS AS ROBISON CONSTRUCTION,
APPELLANT, V. ROLAND CRAIG MADSEN AND THERESA ANN
MADSEN, HUSBAND AND WIFE, AND NORWEST BANK NEBRASKA,
APPELLEES.

516 N.W.2d 594

FiledMay 27,1994. No.S-92-948.

1. Mechanics’ Liens: Foreclosure: Equity. An action to foreclose a construction
lienis one grounded in equity.

2. Equity: Appeal and Error. In an appeal of an equity action, an appellate court
tries factual questions de novo on the record and reaches a conclusion
independent of the findings of the trial court, provided, where credible evidence
is in conflict on a material issue of fact, the appellate court considers and may
give weight to the fact that the trial judge heard and observed the witnesses and
accepted one version of the facts rather than another.

3. Equity: Motions to Dismiss. When a defendant in an equity action moves to
dismiss the plaintiff’s action at the close of the plaintiff’s evidence, the
defendant, for the purposes of considering the defendant’s motion, admits the
truth of the plaintiff’s evidence and testimony, together with every inference
which may fairly and reasonably be drawn therefrom. The court must then
determine, as a question of law, whether the plaintiff’s evidence has made a
prima facie case.

4. Motions for New Trial: Appeal and Error. A district court’s denial of a motion
for new trial will be affirmed when the court’s decision is neither erroneously
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prejudicial nor an abuse of discretion.

5. Trial: Appeal and Error. An issue not presented to or passed upon by the trial
court generally is not appropriate for consideration on appeal.

6. Pleadings: Appeal and Error. An appellate court is obliged to dispose of cases on
the basis of the theory presented by the pleadings on which the case was tried.

7. Mechanics’ Liens: Contracts. Under contracts designed as ‘“cost plus”
agreements, the amount owing the builder should be computed on the basis of
the amount actually spent for labor, materials, and supplies which go into and
become a part of the finished structure, including the amounts paid to
subcontractors.

8. Mechanics' Liens: Proof. The burden of proof is upon one claiming a
mechanic’s or construction lien to show that the material furnished by him was
used in the construction of the building.

9. Pleadings: Evidence: Waiver: Words and Phrases. A judicial admission is a
formal act done in the course of judicial proceedings which is a substitute for
evidence, thereby waiving or dispensing with the production of evidence by
conceding for the purpose of litigation that the proposition of fact alleged by the
opponentistrue.

10. Pleadings. An admission in an answer does not extend beyond the intendment of
the admission as clearly disclosed by its context.
11. Trial. A trial judge has broad discretion over the conduct of a trial.

Appeal from the District Court for Lancaster County:
DonaLDE. ENDACOTT, Judge. Affirmed.

Terrance A. Poppe and Joel G. Lonowski, of Hecht, Sweet,
Morrow, Poppe & Otte, P.C., for appellant.

William J. Morris and Jim R. Titus, of Nelson Morris
Holdeman & Titus, for appellees Madsen.

Hastings, C.J., BosLAUGH, CAPORALE, FAHRNBRUCH,
LANPHIER, and WRIGHT, JJ.

PER CURIAM.

After Richard Robison, doing business as Robison
Construction, presented evidence and rested in his residential
construction lien foreclosure action, the trial court, on motion
of the residence’s owners, dismissed Robison’s case because he
had failed to prove the amount of his lien.

We affirm the dismissal by the district court for Lancaster
County.

ASSIGNMENTS OF ERROR
Robison claims that the trial court erred in (1) sustaining the
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owners’ motion to dismiss on grounds of insufficient evidence
of the actual cost of constructing a residence for its owners and
(2) overruling Robison’s motion for new trial.

STANDARD OF REVIEW

An action to foreclose a construction lien is one grounded in
equity. Lange Indus. v. Hallam Grain Co., 244 Neb. 465, 507
N.W.2d 465 (1993). In an appeal of an equity action, an
appellate court tries factual questions de novo on the record
and reaches a conclusion independent of the findings of the trial
court, provided, where credible evidence is in conflict on a
material issue of fact, the appellate court considers and may
give weight to the fact that the trial judge heard and observed
the witnesses and accepted one version of the facts rather than
another. Id.

When a defendant in an equity action moves to dismiss the
plaintiff’s action at the close of the plaintiff’s evidence, the
defendant, for the purposes of considering the defendant’s
motion, admits the truth of the plaintiff’s evidence and
testimony, together with every inference which may fairly and
reasonably be drawn therefrom. The court must then
determine, as a question of law, whether the plaintiff’s evidence
has made a prima facie case. Schall v. Anderson’s Implement,
240 Neb. 658,484 N.W.2d 86 (1992).

A district court’s denial of a motion for new trial will be
affirmed when the court’s decision is neither erroneously
prejudicial nor an abuse of discretion. See Goeke v. National
Farms, Inc., 245 Neb. 262, 512 N.W.2d 626 (1994).

FACTS

On May 8, 1990, Roland Craig Madsen and Theresa Ann
Madsen, by written contract, agreed to pay Robison the actual
direct cost of the construction of a residence in the city of
Lincoln’s subdivision of Williamsburg Village, plus 10 percent
for overhead and profit. The contract set forth an estimated
total cost of $191,966, but established the contract price as “the
sum of actual direct construction cost plus ten percent for
overhead and profit for the construction to be performed by
Contractor [Robison].”

When the Madsens failed to pay the unpaid balance of what
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Robison claimed was due him, Robison filed a construction lien
and subsequently filed this action in the district court for
Lancaster County.

The contract defined direct construction cost as “all costs to
complete the Project in accordance with the plans and
specifications.” Attached to the contract was an 11-page,
detailed list of specifications, which both Robison and Roland
Madsen signed. Also entered into evidence were copies of plans
for the construction of the Madsens’ residence, which Robison
testified were the plans referred to in the contract.

Robison began construction of the home in May 1990. As
work progressed, Robison prepared and sent to the Madsens
monthly statements showing his calculations of the
construction costs incurred to the date of each statement.
Robison testified that he based these calculations on invoices
sent to him by subcontractors and the costs of labor performed
by his own employees.

Robison testified that after the residence was substantially
completed in late September 1990, he and Roland Madsen
walked through the house and made a “punch list” of the items
Madsen thought should be corrected. Robison testified that he
corrected most of the items on that list in October.

Up to that time, the Madsens apparently had paid the
monthly statements Robison sent them. Robison testified that
in mid-October, Roland Madsen paid him $16,478 on the
September bill but refused to pay the remaining balance.
Robison testified that he then stopped working on the
residence. He subsequently filed a construction lien against the
property to secure the unpaid balance, which Robison claimed
was $61,101.22 at that time. On March §, 1991, Robison filed a
petition to foreclose the construction lien in the district court
for Lancaster County.

In their answer, the Madsens admitted that they had entered
into the contract dated May 8, 1990. They also asserted as
affirmative defenses that they had been induced to enter into
the contract by fraudulent misrepresentations and that Robison
had failed to construct the house in a good and workmanlike
manner.

At trial, Robison claimed that the Madsens owed him
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$61,101.22, plus subsequent finance charges for a total of
$71,756.21. At the close of Robison’s case, the district court
granted the Madsens’ motion to dismiss Robison’s petition on
grounds of insufficient evidence of the actual cost of
constructing the Madsens’ residence. Robison then filed a
motion for new trial, which the district court overruled.
Robison appealed to the Nebraska Court of Appeals. Under
our authority to regulate the caseloads of the appellate courts of
this state, we removed the matter to this court.

ANALYSIS

To dispose of this appeal, we need only address Robison’s
first assignment of error that the district court erred in
dismissing Robison’s petition on the ground of insufficient
evidence of the actual direct construction cost. In connection
therewith, we must also address Robison’s claim that a
statement contained in the Madsens’ answer was a judicial
admission.

In their answer, the Madsens alleged for their first
affitmative defense that Robison had quoted the Madsens
various estimates of construction costs, that Robison had made
material representations of fact that were false or made with
reckless disregard for their truth or falsity, and that the Madsens
had relied on these representations in entering into the contract.
As part of this allegation, the Madsens also stated:

[T]he amount set forth in the April 30, 1990 estimate was
in the amount of $186,798 and the contracted amount was
in the amount of $191,966; and the variance between said
sums arose because of the failure of the Plaintiff to include
certain items in preparing said amount and the
Defendants were aware of this variance and asserted [sic]
to the variance by executing the contract.
(Emphasis supplied.)

Robison claimed, at the hearing on his motion for new trial
and on appeal, that by making this assertion in their answer, the
Madsens made a judicial admission that the contract
established a minimum price of $191,966. Robison argues that
because the Madsens admitted a minimum contract price in
their answer, he did not have to produce evidence of the
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contract price at trial. Therefore, he argues that he is entitled to
at least $34,287.13, which is the difference between Robison’s
alleged minimum price of $191,966 and the amount the
Madsens paid, $157,678.87.

Robison did not advance this theory of a minimum contract
price in his pleadings or at trial. His petition alleges that the
amount due under the contract was $61,101.22 and that this
amount represented the actual direct construction cost, plus 10
percent for overhead and profit, less the amount paid by the
Madsens. He did not claim in his petition that he was owed any
minimum amount.

The record fails to reflect that Robison claimed at trial that
the contract established a minimum price. Throughout
Robison’s testimony at trial, he consistently characterized the
contract price as the actual direct cost of constructing the
residence plus 10 percent, regardless of whether that amount
turned out to be more or less than the estimate of $191,966 set
forth in the contract.

Robison raised this argument only after the district court
determined that Robison had failed to produce sufficient
evidence of the actual direct construction cost and dismissed
Robison’s case. The time to have raised this theory of a
minimum price was not on a motion for new trial or in this
court on appeal. See Ford v. County of Perkins, 190 Neb. 304,
207 N.W.2d 694 (1973).

An issue not presented to or passed upon by the trial court
generally is not appropriate for consideration on appeal. How
v. Mars, 245 Neb. 420, 513 N.W.2d 511 (1994). An appellate
court is obliged to dispose of a case on the basis of the theory
presented by the pleadings on which the case was tried. Central
States Resources v. First Nat. Bank, 243 Neb. 538, 501 N.W.2d
271 (1993). Cases are determined in an appellate court on the
theory upon which they were tried. Vejraska v. Pumphrey, 241
Neb. 321,488 N.W.2d 514 (1992).

Upon a de novo review of this cause on the theory upon
which it was tried, we find that the district court did not err in
dismissing Robison’s petition for lack of sufficient evidence.

Under contracts designed as “cost plus” agreements, the
amount owing the builder should be computed on the basis of
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the amount actually spent for labor, materials, and supplies
which go into and become a part of the finished structure,
including the amounts paid to subcontractors. LaPuzza v.
Prom Town House Motor Inn, Inc., 191 Neb. 687, 217 N.W.2d
472 (1974). The burden of proof is upon one claiming a
mechanic’s or construction lien to show that the material
furnished by him was used in the construction of the building.
See Lofholm v. Stoltenberg, 178 Neb. 318, 133 N.W.2d 387
(1965).

In this case, the contract defined actual direct construction
costs as those costs incurred in completing the Madsens’ house
according to plans and specifications. To prove the actual direct
construction cost, Robison offered statements that he compiled
from his subcontractors’ invoices and his own employees’ labor
charges. With regard to the invoices, Robison testified that
neither he nor his employees verified that the items on the
invoices had been installed in the Madsens’ residence or that the
work on the invoices had been performed. Robison testified
that he had reviewed the invoices generally for accuracy, but
that it was possible he had billed the Madsens for items they did
not receive. Given this testimony, we find that Robison failed to
meet his burden of proving that the material and labor for
which he charged the Madsens went into, and became a part of,
the finished structure, and therefore, Robison failed to provide
sufficient evidence of the actual direct construction costs for
completing the house according to plans and specifications.

Even if Robison had advanced his theory of a minimum
contract price at trial, his argument would fail because the
allegation at issue in the Madsens’ answer was not a judicial
admission.

A judicial admission is a formal act done in the course of
judicial proceedings which is a substitute for evidence, thereby
waiving or dispensing with the production of evidence by
conceding for the purpose of litigation that the proposition of
fact alleged by the opponent is true. See, Lange Building &
Farm Supply, Inc. v. Open Circle “R”, Inc., 210 Neb. 201, 313
N.W.2d 645 (1981); Sempek v. Sempek, 198 Neb. 300, 252
N.W.2d 284 (1977).

Judicial admissions must be unequivocal. See Modern
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Plumbing & Heating, Inc. v. Journey West Campground, Inc.,
193 Neb. 781, 229 N.W.2d 192 (1975). See, also, Field v. Aim
Management Group, Inc., 845 S.W.2d 469 (Tex. Civ. App.
1993) (judicial admission must be deliberate, clear, and
unequivocal); Arpac Corp. v. Murray, 226 Ill. App. 3d 65, 589
N.E.2d 640 (1992) (judicial admission is any admission
contained in original verified pleading which is not the product
of mistake or inadvertence). This court has further stated that
an admission in an answer does not extend beyond the
intendment of the admission as clearly disclosed by its context.
See, O’Neal v. First Trust Co., 160 Neb. 469, 70 N.W.2d 466
(1955); Barry v. Barry, 147 Neb. 1067,26 N.W.2d 1 (1947).

The statement at issue in the Madsens’ answer appears in the
context of allegations regarding the various estimates proffered
by Robison. The specific reference to $191,966 clearly refers to
the estimated cost set forth on the first page of the written
contract. The intent of this statement, as clearly disclosed by its
context, was not to admit that the contract established a
minimum price, but simply to allege what the parties had agreed
to as the estimated cost in the written contract. The statement in
the Madsens’ answer is not an unequivocal admission that the
contract established a minimum price of $191,966. This is
particularly true because the contract itself states in plain
language that the contract price is the actual direct construction
cost plus 10 percent.

Furthermore, even if the Madsens had unequivocally
admitted in their answer that the contract established a
minimum price, Robison could not bind the Madsens to it when
Robison never relied on the admission and, in fact, produced
evidence to the contrary. See, Collision Center Paint & Body v.
Campbell, 773 S.W.2d 354 (Tex. Civ. App. 1989) (a party
waives the right to rely on opponent’s admission unless
objection is made to the introduction of evidence contrary to
those admissions); Jenni v. Gamel, 602 S.W.2d 696 (Mo. App.
1980) (admission in pleading is not binding upon party where
opponent does not rely upon the admission, but, rather,
introduces evidence to the contrary). See, also, 31A C.J.S.
Evidence § 381c. (1964).

As already noted, Robison testified throughout the trial that






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































