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INTHE
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JAMES P. HEALY, AS SPECIAL ADMINISTRATOR OF THE ESTATE OF
SHERRY L. HEALY, AND JAMES P. HEALY, INDIVIDUALLY,
APPELLANT, V. ROBERT M. LANGDON, M.D., APPELLEE.

511 N.W.2d 498

Filed January 28, 1994. No. S-91-1206.

1. Summary Judgment. Summary judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the record disclose that
there is no genuine issue as to any material fact or as to the ultimate inferences
that may be drawn from those facts and that the moving party is entitled to
judgment as a matter of law.

. On a motion for summary judgment, the question is not how a factual
issueis to be decided, but whether any real issue of material fact exists.

3. Summary Judgment: Proof. The party moving for summary judgment has the
burden to show that no genuine issue of material fact exists and must produce
sufficient evidence to demonstrate that the moving party is entitled to judgment
as a matter of law.

. After a movant for summary judgment has shown facts
entitling the movant to judgment as a matter of law, the opposing party has the
burden to present evidence showing an issue of material fact which prevents
judgment as a matter of law for the moving party.

5. Summary Judgment: Appeal and Error. In reviewing an order granting a motion
for summary judgment, an appellate court views the evidence in a light most
favorableto the party opposing the motion and gives that party the benefit of all
reasonable inferences deducible from the evidence.

6. Malpractice: Limitations of Actions. In medical malpractice cases, the period of
limitations or repose begins to run when the treatment rendered after and
relating to the allegedly wrongful act or omissionis completed.

7. Judgments: Appeal and Error. A proper result will not be reversed merely
because it was reached for the wrong reasons.

Appeal from the District Court for Douglas County: PAuL J.

HickmaN, Judge. Reversed and remanded for further
proceedings.

Jeffrey A. Silver for appellant.
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Joseph F. Bataillon, of Sodoro, Daly & Sodoro, for appellee.

Hastings, C.J., BosLaUGH, WHITE, CAPORALE,
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired.
WHITE, J.

Appellant, James P. Healy, filed a wrongful death action
against appellee, Dr. Robert M. Langdon. James Healy alleged
that Dr. Langdon had negligently failed to warn the decedent,
Sherry L. Healy, of the potential side effects of her
chemotherapy regimen. The district court granted Dr.
Langdon’s motion for summary judgment, finding that the
action was barred by the statute of limitations. We reverse the
decision of the district court and remand the cause for further
proceedings.

In September 1987, after a diagnosis of cancer and the
surgical removal of a tumor, Sherry Healy began chemotherapy
under the care of Dr. Langdon. The chemotherapy was to
include a scheduled nine doses of the drug bleomycin.

On November 25, Sherry Healy received the seventh dose.
On December 4, when she was to receive the eighth dose, Sherry
Healy told Dr. Langdon that she was experiencing a tight chest
and shortness of breath. Dr. Langdon suspected that she might
be suffering from an inflammation of the lungs caused by the
bleomycin. Dr. Langdon withheld the eighth dose of bleomycin
and began monitoring Sherry Healy’s lung condition.

Despite Dr. Langdon’s efforts, Sherry Healy’s lung condition
worsened. On December 29, her right lung collapsed and she
was admitted to the hospital.

Sherry Healy died on January 22, 1988. According to Dr.
Langdon, the autopsy revealed no sign of active cancer, but did
reveal scarring of the lung tissue. In Dr. Langdon’s opinion,
Sherry Healy’s death was caused by “bleomycin lung.”

James Healy, Sherry Healy’s husband, filed this wrongful
death action pursuant to Neb. Rev. Stat. §§ 30-809 and 30-810
(Reissue 1989) on January 19, 1990. Dr. Langdon filed an
answer denying any negligence and alleging that the action was
time-barred. Dr. Langdon then moved for summary judgment.

Dr. Langdon contended that the action was barred by the
professional malpractice statute of limitations found in the
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Nebraska Hospital-Medical Liability Act, Neb. Rev. Stat.
§ 44-2828 (Reissue 1988). James Healy contended that the
action was allowed by the wrongful death statute of limitations,
§ 30-810. Although both statutes provide for a 2-year limitation
period, the professional malpractice limitation period begins to
run at the time of the malpractice, while the wrongful death ,
limitation period begins to run at the date of death. §§ 30-810
and 44-2828.

The district court found that the action was governed by the
professional malpractice statute of limitations. The district
court also found that the action did not fall within the
continuing treatment exception to the professional malpractice
statute of limitations. The district court determined that the
statute of limitations began to run on the date of Sherry Healy’s
final bleomycin treatment, November 25, 1987. The district
court thus concluded that the action was time-barred.

James Healy appeals from the district court’s order granting
summary judgment to Dr. Langdon. He asserts that the district
court erred (1) in failing to apply the wrongful death statute of
limitations and (2) in failing to apply the continuing treatment
exception to the professional malpractice statute of limitations.

Summary judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
those facts and that the moving party is entitled to judgment as
a matter of law. Plambeck v. Union Pacific RR. Co., 244 Neb.
780, 509 N.W.2d 17 (1993); VonSeggern v. Willman, 244
Neb. 565, 508 N.W.2d 261 (1993).

“ ¢On a motion for summary judgment, the question is not
how a factual issue is to be decided, but whether any real issue
of material fact exists.” ” Quality Equip. Co. v. Transamerica
Ins. Co., 243 Neb. 786, 789-90, 502 N.W.2d 488, 491 (1993).
Accord Parrish v. Omaha Pub. Power Dist., 242 Neb. 783, 496
N.W.2d 902 (1993). The party moving for summary judgment
has the burden to show that no genuine issue of material fact
exists and must produce sufficient evidence to demonstrate that
the moving party is entitled to judgment as a matter of law.
Transamerica Commercial Fin. Corp. v. Rochford, 244 Neb.
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802, 509 N.W.2d 214 (1993); VonSeggern, supra. After a
movant for summary judgment has shown facts entitling the
movant to judgment as a matter of law, the opposing party has
the burden to present evidence showing an issue of material fact
which prevents judgment as a matter of law for the moving
party. Transamerica Commercial Fin. Corp., supra;
VonSeggern, supra.

In reviewing an order granting a motion for summary
judgment, an appellate court views the evidence in a light most
favorable to the party opposing the motion and gives that party
the benefit of all reasonable inferences deducible from the
evidence. VonSeggern, supra; Zwingman v. Kallhoff, 244 Neb.
514,507 N.W.2d 894 (1993).

Dr. Langdon argues that he is entitled to summary judgment
because the present action is barred by the professional
malpractice statute of limitations. We disagree.

In the professional malpractice context, Nebraska generally
follows the occurrence rule. Tiwald v. Dewey, 221 Neb. 547,
378 N.W.2d 671 (1985). That is, a professional malpractice
cause of action accrues and the statute of limitations begins to
run when the allegedly wrongful act or omission occurs.
§ 44-2828. See, also, Neb. Rev. Stat. § 25-208 (Reissue 1989).
In 1941, however, we carved out an exception to the occurrence
rule: the continuing treatment exception. See Williams v. Elias,
140 Neb. 656, 1 N.W.2d 121 (1941). See, also, Tiwald, supra;
Smith v. Dewey, 214 Neb. 605, 335 N.W.2d 530 (1983). Under
the continuing treatment exception, the statute of limitations
does not begin to run “until the act complained of, and any
resulting subsequent treatment therefor, is completed.”
(Emphasis supplied.) Smith, 214 Neb. at 609-10, 335 N.W.2d at
533.

This court recognized the continuing treatment exception
because the exception aided both patients and physicians:

[I]t is just to the physician and surgeon that he may not be
harassed by premature litigation instituted in order to save
the right of the patient in the event there should be
substantial malpractice. The physician and surgeon must
have all reasonable time and opportunity to correct the
evils which made the observation and treatment necessary
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and to correct the ordinary and usual mistakes incident to
even skilled surgery. The [continuing treatment exception]
is conducive to that mutual confidence which is highly
essential in the relation between surgeon and patient. The
treatment and employment should be considered as a
whole, and if there occurred therein malpractice, the
statute of limitations should begin to run when the
treatment ceased.

Williams, 140 Neb. at 662-63, 1 N.W.2d at 124. We have

continued to recognize both the exception and the benefits it

provides. See Smith, supra.

More recently, this court has merged the continuing
treatment exception into the occurrence rule and has enunciated
the following general rule: In medical malpractice cases, the
period of limitations or repose begins to run when the treatment
rendered after and relating to the allegedly wrongful act or
omission is completed. Ourada v. Cochran, 234 Neb. 63, 449
N.W.2d 211 (1989); Barry v. Bohi, 221 Neb. 651, 380 N.W.2d
249 (1986).

This case presents us with our first opportunity to apply the
above-stated general rule to a failure-to-warn claim. We are
guided, however, by two earlier failure-to-warn cases in which
we considered the continuing treatment exception: Smith,
supra, and Tiwald, supra. The facts of these two cases are
strikingly similar. Both patients sought treatment for allergies,
both patients were not warned that the treatments could lead to
cancer, and both patients later developed cancer, allegedly as a
result of the unwarned treatments. See, Tiwald, supra; Smith,
supra.

In Smith, the patient received a series of allergy treatments
which included injecting x-ray radiation particles into the
patient’s chest. The final such treatment occurred in 1970. The
patient was subsequently examined by the physician in 1972.
The patient filed suit in 1981, and the physician demurred. We
sustained the demurrer because the petition failed to allege that
the 1972 examination was related to the prior treatment.
However, we stated that if the 1972 examination “was a
followup to or a continuation of” the x-ray treatments, then the
"~ examination would constitute continuing treatment and the



6 245 NEBRASKA REPORTS

patient’s claim would not be barred by the 10-year statute of
repose. Smith,214 Neb. at 611,335 N.W.2d at 534.

In Tiwald, the patient received a series of allergy treatments
which included exposing the patient’s chest, neck, and head to
x rays. The final such treatment occurred in 1969. The patient,
still under the care of the same physician, subsequently received
drug and extract therapies for the allergies. The patient was last
examined by the physician in 1974. The patient filed suit in
1983. The district court granted the physician’s motion for
summary judgment. We affirmed, finding that the drug and
extract therapies did not constitute continuing treatment and
that the patient’s claim was barred by the statute of repose.

Smith and Tiwald both involved patients who allegedly were
not warned about the dangers of the medical treatments they
received. The crucial difference between these two cases is the
nature of the treatment which followed the unwarned
treatments. If the subsequent treatment related to the
unwarned treatment, then the statute of limitations did not
begin to run until the completion of the subsequent treatment.

- See Smith, supra. However, if the subsequent treatment related
to the original malady, then the statute of limitations began to
run at the completion of the unwarned treatment. See Tiwald,
supra.

In the present case, Dr. Langdon allegedly failed to warn
Sherry Healy that the chemotherapy could cause death. When
she developed complications, a lung condition, Dr. Langdon
discontinued the chemotherapy but continued to treat her for
the complications. The treatment for these complications was
not related to the original malady, but, rather, was related to the
unwarned treatment. In the language of our general rule, the
treatment for Sherry Healy’s complications was treatment after
and relating to the allegedly wrongful act or omission.
Therefore, the professional malpractice statute of limitations
did not begin to run until the treatment for Sherry Healy’s
complications concluded.

The record does not definitively establish the date on which
the treatment for Sherry Healy’s complications concluded. The
record reflects that Dr. Langdon began monitoring Sherry
Healy’s lung condition on December 4, 1987. The record also



HEALY v. LANGDON 7
Citeas245 Neb. |

reflects that, in Dr. Langdon’s opinion, Sherry Healy’s lung
condition caused her death. James Healy alleged in his petition
that Dr. Langdon treated Sherry Healy until January 22, 1988,
the date of her death. Dr. Langdon generally denied every
allegation in the petition. Other than this general denial, Dr.
Langdon has offered no evidence as to when his treatment
concluded.

The petition alleges and the evidence suggests that Dr.
Langdon continued treating Sherry Healy’s complications until
the date of her death. The petition was filed within 2 years of the
date of death. We are unable to say, as a matter of law, that the
petition was untimely filed. A genuine issue of material fact
exists as to the date on which Dr. Langdon’s treatment of Sherry
Healy’s complications concluded. Therefore, summary
judgment was improper. Based on the record currently before
us, we hold that this action is not barred by the professional
malpractice statute of limitations.
~ Inview of our holding on the statute of limitations issue, it is
clear that the case may go forward under either the professional
malpractice or wrongful death statute of limitations. It is
unnecessary to decide which of the two statutes of limitations
should control when the two conflict. But see St. Paul Fire &
Marine Ins. Co. v. Touche Ross & Co., 244 Neb. 408, 507
N.W.2d 275 (1993).

The trial court disposed of the case on the basis of the statute
of limitations and never reached the additional issues raised by
Dr. Langdon’s summary judgment motion. However, a proper
result will not be reversed merely because it was reached for the
. wrong reasons. Logan Ranch v. Farm Credit Bank, 238 Neb.
814, 472 N.W.2d 704 (1991) (affirming, on different grounds, a
district court’s order granting summary judgment); Gall v.
Great Western Sugar Co., 219 Neb. 354, 363 N.W.2d 373 (1985)
(affirming, on different grounds, a district court’s order
granting summary judgment). The parties presented the trial
court with evidence regarding a standard of care and a possible
breach of that standard. We now consider whether this evidence
is sufficient to justify the district court’s order granting
summary judgment.

Dr. Langdon argues that he is entitled to summary judgment



8 245 NEBRASKA REPORTS

because James Healy has failed to raise a genuine issue of
material fact regarding the standard of care and the breach of
that standard. We disagree.

In support of his motion for summary judgment, Dr.
Langdon offered his own affidavit which states that he has
reviewed the case, that he is familiar with the standard of care
for physicians treating conditions similar to Sherry Healy’s, and
that in his opinion he did not violate the standard of care. Dr.
Langdon also offered several excerpts from his deposition
testimony. In one excerpt, Dr. Langdon stated that he would
have deviated from the standard of care if he had failed to
inform Sherry Healy that death was a potential side effect of
the chemotherapy. In a second excerpt, Dr. Langdon stated that
he told both Sherry and James Healy that death was a possible
side effect of the chemotherapy. In a third excerpt, Dr. Langdon
stated that he spoke to Sherry Healy immediately before her
final chemotherapy treatment and told her that she could have a
bad reaction to the drug and die. According to Dr. Langdon,
James Healy was not present during this conversation.

The evidence presented by Dr. Langdon establishes a prima
facie showing that Dr. Langdon did not fail to warn Sherry
Healy of the potential side effects of bleomycin. See, Marshall
v. Radiology Assoc., 225 Neb. 75, 402 N.W.2d 855 (1987)
(where a doctor presents an affidavit stating that the doctor met
the applicable standard of care, the doctor establishes a prima
facie case of lack of negligence for purposes of summary
judgment); Hanzlik v. Paustian, 216 Neb. 575, 344 N.W.2d 649
(1984). The burden now shifts to James Healy, as the party
opposing the motion, to rebut this evidence and establish the
existence of a genuine issue of material fact.

In opposition to the summary judgment motion, James
Healy presented evidence of the standard of care and of the
breach of that standard. To establish the standard of care,
James Healy offered Dr. Langdon’s deposition testimony,
noted above, that it would have been a deviation from the
standard if the physician had failed to inform Sherry Healy that
death was a potential side effect of the chemotherapy. To
establish a breach of that standard, James Healy offered his
own affidavit, which states that he was present at all times when
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Dr. Langdon discussed the potential side effects of the
chemotherapy. The affidavit further states that “at no time
prior to or during the course of the chemotherapy treatment”
did Dr. Langdon inform Sherry Healy that death was a
potential side effect of the chemotherapy.

The record also contains a form entitled “Consent to
Chemotherapy.” The form is signed by Sherry Healy and is
dated September 22, 1987. The form provides, in relevant part,
that “[t]he purpose of the treatment, its side effects and possible
complications have been explained to me and are understood by
me. Specific side effects and complications which might occur
include . . . .” The form goes on to list 29 conditions, some of
which have checkmarks next to them and others which do not
have checkmarks. We note that although “Scarring (fibrosis) of
the lung” is listed and checked, death is not on the list.

For purposes of summary judgment, the affidavit presented
by James Healy raises the question that Sherry Healy herself
was never warned that death could result from the
chemotherapy. See Atkins v. Tri-Cities Steel, 166 Ga. App. 349,
304 S.E.2d 409 (1983) (where tenant’s affidavit stated that
landlords had failed to warn her to stay out of a certain
building, affidavit raised inference that landlords had similarly
failed to warn tenant’s husband). The consent form raises a
similar inference. These inferences directly conflict with the
evidence presented by Dr. Langdon. Such a conflict signals the
presence of a genuine issue of material fact; the relative
credibility of James Healy and Dr. Langdon is a question which
can only be resolved by a jury. We therefore hold that summary
judgment was improper.

We conclude that this wrongful death action is not barred by
the professional malpractice statute of limitations and that a
genuine issue of material fact exists as to whether a duty was
breached. We reverse the order of the district court and remand
the cause for further proceedings.

' REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
GRANT, J., Retired, concurs.
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EL1A SCHERBAK, APPELLANT, V. BEVERLY KISSLER/KISSLER CASH
REGISTER COMPANY, APPELLEE.
SI0N.W.2d 318

Filed January 28, 1994. No. $-92-125.

1. Jurisdiction. Lack of subject matter jurisdiction may be raised sua sponte by a
court.

. Parties cannot confer subject matter jurisdiction on a court by
acquiescence or consent; neither may subject matter jurisdiction be created by
waiver, estoppel, or conduct of the parties.

3. Actions: Pleadings. The essential character of an action and relief sought,
whether legal or equitable, is determinable from its main object, as disclosed by
the pleadings.

4. Equity: Courts: Jurisdiction. Small claims courts may only acquire equity
Junsdlctlon through specific legislative action.

S. : . The language setting forth the jurisdiction of small
clalms courts, “in all civil actions of any type,” fails to vest the small claims
courts with general equitable jurisdiction.

Appeal from the District Court for Lancaster County,
BERNARD J. McGINN, Judge, on appeal thereto from the
County Court for Lancaster County, JAMEs L. FOSTER, Judge.
Judgment of District Court reversed, and cause remanded with
directions to dismiss.

Elia Scherbak, pro se.
Roy A. Sheaff for appellee.

Hastings, C.J., BosLAUGH, WHITE, CAPORALE,
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired.

WHITE, J.

Elia Scherbak appeals from a judgment of the Lancaster
County District Court entered in favor of appellee, Beverly
Kissler/Kissler Cash Register Company (Kissler), regarding
ownership of certain real property. The action in district court
arose from Scherbak’s appeal from an order of the small claims
department of the Lancaster County Court. We reverse the
judgment of the district court because the small claims
department of the county court lacked jurisdiction to hear
Scherbak’s claim.

Scherbak maintains that he is the legal owner of a parcel of
land, identified as the north 52 feet of Lot 11, Block 14, Cahn,
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Metcalf & Falwell’s subdivision of Lincoln (North 52). On
December 28, 1979, the North 52 was conveyed, by
survivorship warranty deed, to Beverly Kissler.

On July 29, 1953, the south 90 feet of Lot 11, Block 14,
Cahn, Metcalf & Falwell’s subdivision of Lincoln (South 90)
was conveyed, by warranty deed, to Scherbak. In addition to
receiving the South 90, Scherbak also received, by the same
deed, aright to maintain a sewer over the North 52.

Scherbak filed a complaint in the small claims department of
the county court and alleged that the North 52 is his property. In
his complaint, Scherbak requested that Kissler “pay the sum of
$1,800” or “return the property valued at $10,000.” After the
county court dismissed Scherbak’s complaint, he appealed to
the district court. The district court held a trial de novo and then
found in favor of Kissler. Scherbak appeals from that
judgment. Kissler requested that this court award sanctions
against Scherbak for maintaining a frivolous claim pursuant to
Neb. Rev. Stat. § 25-824 (Reissue 1989).

As stated above, we find that the small claims department of
county court lacked subject matter jurisdiction to adjudicate
Scherbak’s claim. Lack of subject matter jurisdiction may be
raised sua sponte by a court. Anderson v. HMO Nebraska, 244
Neb. 237, 505 N.W.2d 700 (1993); Armstrong v. Higgins, 241
Neb. 833, 491 N.W.2d 331 (1992). Moreover, parties cannot
confer subject matter jurisdiction on a court by acquiescence or
consent; neither may subject matter jurisdiction be created by
waiver, estoppel, or conduct of the parties. Anderson, supra;
Mid-America Pipeline Co. v. Boehm, 244 Neb. 220, 506
N.W.2d 41 (1993); JEMCO, Inc. v. Board of Equal. of Box
Butte Cty., 242 Neb. 361,495 N.W.2d 44 (1993).

Scherbak’s claim in small claims court requests that the court
award money damages or the return of real property. More
specifically, Scherbak’s claim rests on his assertion that he, not
Kissler, owns the North 52. In Scherbak’s description of his
claim, he states that he owns the North 52 and that he wants
Kissler not to use the North 52 for any purpose.

We initially consider whether Scherbak’s claim is one in
equity or law. This is important because the small claims court
is not vested with any general equity jurisdiction. The essential
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character of an action and relief sought, whether legal or
equitable, is determinable from its main object, as disclosed by
the pleadings. White v. Medico Life Ins. Co., 212 Neb. 901, 327
N.W.2d 606 (1982); Nebraska Engineering Co. v. Gerstner, 212
Neb. 440, 323 N.W.2d 84 (1982); Hein v. M & N Feed Yards,
Inc., 205 Neb. 691, 289 N.W.2d 756 (1980). After a review of
Scherbak’s claim, we conclude that the essential nature of his
claim is equitable. It is based on theories and principles closely
resembling an action to quiet title and an action seeking to
permanently enjoin Kissler from using the North 52. See Morse
v. Cochran, 131 Neb. 424, 268 N.W.2d 307 (1936).

Now that we have determined that the essential nature of the
claim is one sounding in equity, it becomes necessary to
determine whether the small claims court had jurisdiction to
adjudicate the claim.

Small claims court is a department of the county court. Neb.
Rev. Stat. § 25-2801 (Reissue 1989). County courts may only
acquire equity jurisdiction through legislative action. lodence
v. Potmesil, 239 Neb. 387, 476 N.W.2d 554 (1991); Miller v.
Janecek,210Neb. 316,314 N.W.2d 250 (1982).

The statute setting forth the jurisdiction of small claims
courts states: “The Small Claims Court shall have subject
matter jurisdiction in all civil actions of any type when the
amount of money or damages or the value of the personal
property claimed does not exceed one thousand five hundred
dollars, exclusive of interest and costs.” Neb. Rev. Stat.
§ 25-2802(1) (Reissue 1989). The Nebraska Supreme Court has
increased the amount in controversy to $1,800. See Neb. Ct.
Misc. R. (rev. 1990) (small claims court form). Neb. Const. art.
V, § 9, provides: “The district courts shall have both chancery
and common law jurisdiction, and such other jurisdiction as the
Legislature may provide .. .. .”

The Legislature has granted some equity authority to county
courts. The Nebraska Probate Code grants county courts the
power to partition or sell real estate belonging to a decedent’s
estate. Another statute grants county courts the authority to
issue temporary restraining ordersif a district court judge is not
present in the county. Neb. Rev. Stat. §§ 30-24,109 (Reissue
1989) and 25-1064(4) (Cum. Supp. 1992). See lodence, supra. If
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the Legislature should choose to grant equity jurisdiction to
county courts or to small claims courts, it will do so in a specific
mandate.

The language setting forth the jurisdiction of small claims
courts, “in all civil actions of any type,” fails to vest the small
claims courts with general equitable jurisdiction. In Iodence,
this court held that the same language describing the
jurisdiction of county courts similarly failed to indicate that the
Legislature had granted county courts general equity
jurisdiction.

Scherbak’s claim necessarily involves an equity action; the
small claims court has no general equitable jurisdiction; and
thus, the small claims court lacked subject matter jurisdiction
to determine Scherbak’s claim. Cf. Miller, supra (stating that
county court had no jurisdiction to hear the claim for money
because the action was an equity action based on constructive
trust or conversion theories). The district court lacked
jurisdiction to consider Scherbak’s appeal from the order of the
small claims court because the small claims court lacked
jurisdiction to determine the claim. We therefore lack
jurisdiction to address the merits of the appeal.

We reverse the orders of the district court and small claims
court and remand the cause with directions to dismiss the claim
for lack of jurisdiction.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.

STATEOF NEBRASKA, APPELLANT, V. MARIO ESCAMILLA, APPELLEE.
S11N.W.2d 58

Filed January 28, 1994. No. §-92-347.

1. Postconviction: Appeal and Error. On appeal from a proceeding for
postconviction relief, the trial court’s findings of fact will be upheld unless such
findings are clearly erroneous. ’

2. Postconviction: Effectiveness of Counsel: Proof. In order to secure
postconviction relief on the basis of ineffective counsel, a defendant must show
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that (1) counsel’s performance was deficient and (2) such deficient performance
prejudiced the defense.

Pleas: Effectiveness of Counsel. A plea of guilty will be found to be freely and
voluntarily entered upon the advice of counsel if that advice is within the range
of competence demanded of attorneysin criminal cases.

Effectiveness of Counsel. In any effectiveness of counsel case, a particular
decision not to investigate must be directly assessed for reasonableness in all the
circumstances, applying a heavy measure of deference to counsel’s judgments.
Pleas: Effectiveness of Counsel: Proof. In order to satisfy the prejudice
requirement in the context of a plea, the defendant must show that there is a
reasonable probability that, but for counsel’s errors, the defendant would not
have pled and would have insisted upon going to trial.

Rules of Evidence: Words and Phrases. Relevant evidence means evidence
having any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it would be
without the evidence.

Evidence. Materiality looks to the relation between the propositions for which
the evidence is offered and the issues in the case.

Sexual Assault: Self-Defense: Rules of Evidence. A victim’s homosexuality,
without some evidence that the defendant was resisting a homosexual assault, is
not material and therefore not relevant.

Homicide: Self-Defense: Rules of Evidence: Other Acts: Proof. Although ina
homicide case a defendant may show the dangerous and turbulent character of
the victim, this may be done only after laying a foundation by evidence tending
toshow self-defense.

Self-Defense: Rules of Evidence: Other Acts: Proof. Evidence of a person’s
character or a trait of his or her character is not admissible for the purpose of
proving that he or she acted in conformity therewith on a particular occasion,
except evidence of a pertinent trait of character of the victim of the crime offered
by an accused or by the prosecution to rebut the same, or evidence of a character
trait of peacefulness of the victim offered by the prosecution in a homicide case
to rebut evidence that the victim was the first aggressor. Neb. Rev. Stat. § 27-404
(Reissue 1989).

Rules of Evidence: Other Acts: Proof. Evidence of other crimes, wrongs, or acts
is not admissible to prove the character of a person in order to show that he or
she acted in conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident. Neb. Rev. Stat. § 27-404
(Reissue 1989).

Homicide: Self-Defense: Rules of Evidence: Other Acts. Where a defendant
claims that the act of killing a victim was the result of a violent and overriding
reaction to a homosexual approach by the victim, evidence of the victim’s prior
similar homosexual activities may be admissible under certain circumstances as
corroborative of the defendant’s claim that there was a lack of deliberation or
premeditated malice on his or her part necessary to convict of first degree
murder.
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13. Attorney and Client: Pleas. When a defendant pleads guilty on advice of
counsel, the defendant’s attorney has the duty to advise the defendant of the
available options and possible consequences.

14.  Confessions: Miranda Rights. Although an admission made by a suspect who is
in custody and without the benefit of the Miranda warnings must be suppressed,
the admissibility of any statements made after the Miranda warnings have been
given must depend upon the circumstances and a determination of whether the
statements were knowingly and voluntarily made.

15. Due Process: Identification Procedures. Suggestiveness alone in a courtroom
identification does not violate due process so long as the identification possesses
sufficient aspects of reliability.

Appeal from the District Court for Lancaster County:

JEFFRE CHEUVRONT, Judge. Affirmed in part, and in part
reversed and remanded with directions to dismiss.

Gary E. Lacey, Lancaster County Attorney, and Joseph P.
Kelly for appellant.

Rodney M. Confer, of Knudsen, Berkheimer, Richardson &
.Endacott, for appellee.

HastinGgs, C.J., BoSLAUGH, WHITE, CAPORALE, and
LANPHIER, JJ.

Hastings, C.J.

The State of Nebraska appeals an order of the Lancaster
County District Court which granted defendant Mario
Escamilla’s motion for postconviction relief, set aside his
conviction of murder in the first degree, and permitted him to
withdraw his plea of guilty. The issue tried before the district
court was whether Escamilla pled guilty to first degree murder
because of ineffective assistance of counsel.

On appeal from a proceeding for postconviction relief, the
trial court’s findings of fact will be upheld unless such findings
are clearly erroneous. State v. Johnson, 243 Neb. 758, 502
N.W.2d 477 (1993); State v. Moss, 240 Neb. 21, 480 N.W.2d 198
(1992).

FACTS
Shortly after 9 a.m. on July 3, 1986, the male victim was
found dead in his home at 3035 Vine Street in Lincoln. It was
later determined that the cause of death was hemorrhaging
from multiple stab wounds.
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Later that morning, Officer Steven Standley of the Lincoln
Police Department noticed Mario Escamilla at the intersection
of 70th and Fremont Streets in Lincoln. Standley had heard an
earlier radio transmission describing a suspect of an
investigation of a crime in the area of 30th and Vine and
contacted Escamilla because he matched that description.
Escamilla told the officer his name and address and that he was
on parole because he had stabbed a man in Scottsbluff as a
result of a sexual assault that had occurred when he was a child.
Standley called Sgt. Kenney Schacht at the crime scene at Vine
Street to tell him about Escamilla. Standley told Schacht that he
was a friend of the person Escamilla was living with and that he
believed Escamilla could be contacted later if necessary.
Schacht then advised him that Escamilla could be released.

However, after learning that Escamilla was on parole for a
stabbing that appeared to be sexually motivated, Schacht asked
Standley to recontact Escamilla and ask him to come to 30th
and Vine to be interviewed. Standley and Officer Mark
Johnson contacted Escamilla at his residence and asked him to
go to 30th and Vine, and he agreed to do so. Escamilla was
patted down before being placed in the police vehicle. He was
interviewed by Lt. Lee Wagner at the crime scene, and he then
agreed to go to police headquarters for further questioning.

After arriving at police headquarters, Escamilla was
interviewed by Standley, and later by Sgt. Tim Domgard.
Escamilla initially denied involvement with the homicide, but
later admitted that he “did it.” At that point, he was advised of
his Miranda rights and was asked to give a tape-recorded
statement, which he agreed to do.

According to his statement, Escamilla was walking by the
victim’s house when the man spoke to him and said that he
looked like he was lost. Escamilla then asked if he could use a
telephone, and the man agreed that he could. While Escamilla
was using the phone, he heard the man shut and lock the door,
and then the man came up behind him, rubbed up against him,
and tried to touch his scrotum. Escamilla stated that he reacted
by picking up a knife that he saw on the kitchen counter and
stabbing the man in the neck, and the victim fell to the floor.

Escamilla recalled being raped when he was 6 years old, which
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recollection caused him to become more aggressive with the
victim. He stated that the victim enjoyed being called a
“faggot” and told him that he would do anything Escamilla
wanted and that he loved him. Escamilla said that he got more
aggressive and told the victim to take down his pants. The
victim told him that he, Escamilla, did not have to stab him and
that he would do anything Escamilla wanted. Escamilla then
took the victim’s pants down a little bit, “Didn’t really want to
do it because that’s not my thing, but to push off the
aggressiveness, to make him feel hurt before I did.” Escamilla
further stated that he “just got on top get [sic] rubbed against
him but, uh, didn’t not have no anal sex or nothing like that.”
However, Escamilla admitted that he took his own pants down
a little bit, and “I put a little [Vaseline] on there . . . on his anal
[sic].” Escamilla said that he continued to stab the victim and
that then, regaining his “senses,” he unlocked the door and ran.
At the time of Escamilla’s plea, the county attorney, in reciting a
factual basis for the plea, stated that Jody Toledo, at whose
home Escamilla was visiting the night before the killing and the
early morning of the day of the killing, would say that she had
two steak knives that she had obtained in Arizona. At the scene
of the murder, the police found a knife that matched a knife
found in Toledo’s apartment.

The murder victim was found nude from the waist down
except for blue socks on each foot and a pair of boxer shorts
around the left ankle. A dark brown pubic hair was found on
his bare posterior. Laboratory examination disclosed the hair
possessed characteristics similar to the known pubic hairs of
Escamilla. A jar of Vaseline was found floating in the stool in
the bathroom. However, the autopsy report disclosed no
Vaseline on the victim’s body.

Escamilla was charged with first degree murder and use of a
deadly weapon to commit a felony. In July 1986, two attorneys
from the public defender’s office were assigned to represent
him. At his arraignment on April 27, 1987, he pled not guilty to
both counts.

Early in the case, Escamilla’s lead counsel spoke with the
deputy county attorney in regard to a plea bargain. The deputy
county attorney had agreed that he would not offer any
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evidence in aggravation if Escamilla would plead guilty to first
degree murder. However, at that point, Escamilla’s counsel
were concerned that the judge of the district court to whom the
case was assigned would impose a death sentence even if the
county attorney did not offer evidence in aggravation. Counsel
also discussed with Escamilla the possibility of a plea bargain
involving second degree murder with other charges. Escamilla
told his counsel that he was unwilling to plead guilty to second
degree murder plus sexual assault or robbery because he
“absolutely did not sexually assault” and “absolutely did not
rob” the victim.,

In June 1987, counsel recommended that Escamilla accept
the county attorney’s offer regarding first degree murder and
informed Escamilla that they needed to act quickly. Because of
certain circumstances, including the temporary disability of the
district court judge to whom the case had been assigned,
counsel hoped that by pleading guilty at that time, Escamilla
would be able to plead in front of a different judge whom they
believed would be less likely to impose the death penalty.

On June 24, 1987, Escamilla pled guilty to first degree
murder before Judge Jeffre Cheuvront. In exchange for the
guilty plea, the State agreed to the following: (1) The defendant
would be charged under the single theory of premeditated
murder, (2) no evidence of aggravating circumstances would be
offered at the penalty phase of the case, (3) the State would not
argue for the death penalty, (4) count II of the information (use
of weapon) would be dismissed, (5) no other charges arising
from this incident would be filed, and (6) copies of all police
reports would be furnished to the defendant. The court
interrogated Escamilla to determine that the plea was being
made knowingly, intelligently, and voluntarily, and as Escamilla
said, “I was aware that I was stabbing him, and I was aware I
could have stopped.” A factual basis for the plea was given,
including the results of the autopsy, which disclosed that the
victim had been stabbed a total of nine times. The court
accepted the plea, and on August 3, Judge Cheuvront sentenced
Escamilla to life imprisonment.

In his petition for postconviction relief, Escamilla alleged
that he had received ineffective assistance of counsel in the
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following respects: (1) Counsel failed to investigate the records
and allegations of the victim’s past criminal behavior and failed
to adequately inform Escamilla of those allegations; (2)
Escamilla’s confession was obtained in violation of his
constitutional right against self-incrimination and was obtained
by promises, threats, and coercion by the police officer who
interrogated him, and counsel failed to move to suppress the
confession; and (3) Escamilla was identified by a witness under
circumstances which were unduly suggestive and violated his
constitutional rights, and counsel failed to move to suppress the
tainted identification.

EVIDENCE OF THE VICTIM’S CHARACTER

At the hearing on the motion for postconviction relief,
counsel testified that in preparing for trial, their theory of the
case was that the victim was attempting to sexually assault
Escamilla and that Escamilla had stabbed the victim in
self-defense. Lead counsel testified that they were looking into
the victim’s history of molesting children. A law clerk was
assigned to interview witnesses, and she spoke with the
principal of Hartley Elementary School and to a number of
children who had some knowledge of the victim. Counsel
learned that there had been complaints about the victim over
the years and that children at the school had been told to avoid
his house. Some of the children stated that the victim attempted
to entice children into his home. This was consistent with
counsel’s inspection of the crime scene, where they found that
the victim had a number of toys. Counsel stated that they had
received phone calls from several different people who
volunteered information in regard to the victim. One of the
callers told them that the victim gave candy and his name and
address to children who rode the “Glad Tidings” bus and that
he “was barred” from the bus. The caller gave counsel the name
of a nun at Sacred Heart School who told children not to go
near the man’s house. She also gave them the name of a pastor,
the Glad Tidings busdriver, teachers, and others who evidently
had knowledge of the victim’s past behavior. Another caller told
them that the victim was “an old man who was always luring
children into his house and once he got them in his house, he
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tried to fool around with them.” Counsel testified that his file
did not indicate that any further investigation was undertaken
because of these calls.

On August 14, 1986, Escamilla reported to his counsel that
he heard that the victim had a homosexual lover who had been
at the victim’s residence the morning of the killing. Lead
counsel testified that he did not recall doing any followup on
that report. In March 1987, Escamilla also told his counsel that
he had received information that the victim’s son was in the
regional center and that the son had been the victim of a sexual
assault by his father. Counsel stated that it was likely he had not
pursued that allegation.

Counsel had also received a police report from the county
attorney’s office which dealt with the victim’s inviting young
girls into his home and lying on the bed with them. Lead counsel
testified that he had hoped to find that the victim had criminal
convictions. He stated:

There weren’t any of those. I mentioned the one incident.
It was like we had these leads but they weren’t taking us as
far as to the point where I thought there was anything we
could use as similar acts-type of evidence with respect to
the victim. I mean, I thought that his behavior was
somewhat consistent with our defense but we were
struggling with how to get it into evidence.
When lead counsel was asked if he had failed to inform his
client about this area of investigation, he responded: “I’m
trying to recall specifically. I guess specifically I can’t recall any
conversations that we had about it. I was thinking that we had
talked about it but I can’t specifically recall that we had.”

In State v. Domingus, 234 Neb. 267, 450 N.W.2d 668 (1990),
this court held that in order to secure postconviction relief on
the basis of ineffective counsel, a defendant must show that (1)
counsel’s performance was deficient and (2) such deficient
performance prejudiced the defense. See Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

A plea of guilty will be found to be freely and voluntarily
entered upon the advice of counsel if that advice is within the
range of competence demanded of attorneys in criminal cases.
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Statev. Domingus, supra.

In any effectiveness of counsel case, a particular decision not
to investigate must be directly assessed for reasonableness in all
the circumstances, applying a heavy measure of deference to
counsel’s judgments. State v. Williams, 234 Neb. 890, 453
N.W.2d 399 (1990); State v. Domingus, supra.

In order to satisfy the prejudice requirement in the context of
a plea, the defendant must show that there is a reasonable
probability that, but for counsel’s errors, the defendant would
not have pled and would have insisted upon going to trial. Id.

The issue as to the failure to investigate the allegations of
homosexuality on the part of the victim as argued by Escamilla
is two-pronged in nature. On the one hand is the argument that
such evidence would have supported Escamilla’s claim of
self-defense. The other argument, and the one on which the
trial court seemed more solidly to rely, was that evidence of the
victim’s aggressive sexual advances toward young people would
have been highly relevant to Escamilla’s state of mind, and
“while not providing a defense absolving him of all criminal
culpability, such evidence certainly could have persuaded a jury
to convict him of a lesser degree of murder.”

We must then address the probable admissibility of this type
of evidence. We have confronted this issue only obliquely in
State v. Lowe, 244 Neb. 173, 505 N.W.2d 662 (1993). In that
case, the defendant claimed that the murder victim had
assaulted him while he, the defendant, was asleep and that in
self-defense, the defendant had struck the man with a large
flashlight. Although we stated that “[e]vidence of a murder
victim’s homosexuality may be admissible as corroborative of a
defendant’s claim of self-defense from a homosexual assault,
provided such evidence as tendered is probative of that
defense,” id. at 183, 505 N.W.2d at 669, we found that the
evidence tendered fell far short of being probative of that issue.

The court in Williamson v. State, 692 P.2d 965 (Alaska App.
1984), held that testimony of a proffered witness who would
testify as to a homosexual experience he had with the victim
should have been admitted, as it would tend to corroborate the
defendant’s claim that he, the defendant, was acting in
self-defense.
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In the case at bar, the only evidence of the assault resulting in
the victim’s death came from Escamilla himself in his statement
to the police officer (Escamilla did not testify during the
postconviction proceedings in the district court). In his
description of the events which resulted in the victim’s death,
there was nothing that suggested Escamilla was trying to ward
off an aggressive homosexual assault. Without any evidence of
self-defense coming from Escamilla or someone or something
in his behalf, the fact, if such be the case, of the victim’s
homosexuality would not be material and therefore not be
relevant. Relevant evidence means evidence having any
tendency to make the existence of any fact that is of
consequence to the determination of the action more probable
or less probable than it would be without the evidence. State v.
Lowe, supra. Materiality looks to the relation between the
propositions for which the evidence is offered and the issues in
the case. Id. A victim’s homosexuality, without some evidence
that the defendant was resisting a homosexual assault, is not
material and therefore not relevant.

In State v. Escamilla, 195 Neb. 558, 239 N.W.2d 270 (1976),
this court held that although in a homicide case a defendant
may show the dangerous and turbulent character of the victim,
this may be done only after laying a foundation by evidence
tending to show self-defense. See, State v. Jacoby, 260 N.W.2d
828 (Iowa 1977); Dupree v. State, 615 So. 2d 713 (Fla. App.
1993). No such evidence appears in the record.

Would such evidence have been admissible on the issue of the
absence of premeditation on Escamilla’s part so as possibly to
persuade the “jury to convict him of a lesser degree of murder,”
as found by the trial court in its order? Neb. Rev. Stat. § 27-404
(Reissue 1989) provides:

(1) Evidence of a person’s character or a trait of his or

her character is not admissible for the purpose of proving

that he or she acted in conformity therewith on a
particular occasion, except:

(b) Evidence of a pertinent trait of character of the

victim of the crime offered by an accused or by the

prosecution to rebut the same, or evidence of a character
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trait of peacefulness of the victim offered by the
prosecution in a homicide case to rebut evidence that the
victim was the first aggressor. . . .

(2) Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to
show that he or she acted in conformity therewith. It may,
however, be admissible for other purposes, such as proof
of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.

Several cases are cited in State v. Lowe, supra, of which some
support and some oppose the introduction of evidence of a
victim’s homosexuality in corroboration of a defendant’s claim
of self-defense. It could be supposed that one should be
permitted to advance the same theory in support of the
presence or absence of premeditation.

Escamilla cites us to Kagebein v. State, 254 Ark. 904, 496
S.W.2d 435 (1973) (Fogleman, J., dissenting). In that case, the
defendant, Kagebein, was charged with first degree murder. He
attempted to call witnesses to testify as to prior homosexual acts
by the victim, which attempts were rebuffed by the trial court.
The defense which Kagebein tried to establish is revealed by the
following statements from the court’s opinion:

The appellant’s defense, even though he was being tried as
an accessory before-the-fact to a charge of first degree
murder, was that the death of Wampler came about not as
apart of a pre-arranged plan to rob and kill him, as argued
by the State, but out of resistance to his homosexual
advances. Appellant does not argue that the evidence of
homosexuality justifies homicide but does insist that he
should have been permitted to introduce evidence tending
to corroborate the claim that homosexual activities
preceded the killing. He urges this was important at least
to the jury’s consideration of the degree of homicide
committed.
Id. at 909, 496 S.W.2d at 439.

The judgment of conviction in Kagebein was reversed, and
the cause remanded for a new trial specifically because of a
violation of the defendant’s right to remain silent; however, the
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court considered the claimed error as to evidence of
homosexuality because, in the words of the opinion, “[s]Jome of
the appellant’s other points for reversal should be mentioned,
for they may arise upon a retrial.” Id. The Arkansas court then
went on to address the question before us, and it cites with favor
the following from Evans v. United States, 277 F.2d 354 (D.C.
Cir. 1960):

“ ‘We think that, in the circumstances of this case,
almost any evidence showing what kind of man the
decedent was would be highly relevant in helping the jury
to determine whether appellant’s story of a sexual assault
was truthful, and would therefore serve the interests of
justice. . .. _

“ ‘Finally, but equally important, even if it convinc-
ingly appeared that the excluded testimony could not
induce the jury to acquit, evidence suggesting that [the
victim] was the aggressor might well have induced the jury
to convict appellant for the lesser included offense of
manslaughter, instead of second-degree murder.” ”

Kagebeinv. State, 254 Ark. at 910-11, 496 S.W.2d at 440.

In a separate opinion in Parisie v. Greer, 705 F.2d 882, 893
(7th Cir. 1983) (en banc), cert. denied 464 U.S. 950, 104 S. Ct.
366,78 L. Ed. 2d 326, Judge Richard Posner wrote:

Parisie wants the evidence [testimony of three witnesses]
admitted in order to bolster his defense of “homosexual
panic,” which is the idea that a latent homosexual—and
manifest “homophobe”—can be so upset by a
homosexual’s advances to him that he becomes
temporarily insane, in which state he may kill the
homosexual. It is no business of mine whether the State of
Illinois chooses to recognize a defense of “homosexual
panic” as a subcategory of the insanity defense, but I
cannot believe that the Constitution of the United States
requires a state to allow defense counsel in a murder case
to defame the murderer’s victim as a homosexual without
satisfying the normal prerequisite to admitting evidence of
reputation—that the evidence “ ‘be based upon contact
with the subject’s neighbors and associates rather than
upon the personal opinion of the witness. ”
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(Emphasis supplied.) See State v. Lowe, 244 Nebdb. 173, 505
N.W.2d 662 (1993). Nebraska does not specifically allow the
defense of “homosexual panic,” and there is no evidence in the
record to support a finding that such a diagnosis was or could
be made.

Expressing a view of some judges comprising the minority of
the Parisie en banc court, Judge Luther Swygert wrote:

There is no consensus even in the medical and
psychiatric communities whether homosexuality is a
character trait (which would generally be provable under
Illinois law only by evidence of reputation . . .) or a
medical condition (which would surely be directly
provable by evidence of symptoms). In either case,
however, evidence of Jackson’s homosexuality would be
relevant under the Illinois standard of relevancy . . .
(relevant evidence is that “which tend[s] to make the
proposition at issue more or less probable”) . . . because
his homosexuality made it likelier that he made a
homosexual advance toward Parisie.

Parisie v. Greer, 705 F.2d at 900-01. Again, Judge Swygert
seems to be addressing a claim of self-defense.

In Evans v. United States, 277 F.2d 354 (D.C. Cir. 1960), the
appellant’s conviction of second degree murder was reversed
because the trial court refused the proffer of testimony by the
deceased’s wife that the deceased was mentally ill and that when
he was drinking, he would become psychotic and would act in a
belligerent manner. This evidence was intended to bolster the
appellant’s claim that she was assaulted by the victim, who
shouted obscenities at her, grabbed her, and ripped some of her
clothing. In addition to holding that the rejection of the
proffered evidence was prejudicial error, the court went on to
say:

Finally, but equally important, even if it convincingly
appeared that the excluded testimony could not induce the
jury to acquit, evidence suggesting that he was the
aggressor might well have induced the jury to convict
appellant for the lesser included offense of manslaughter,
instead of second-degree murder.

Id. at 356.
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In the dissenting opinion, Judge Charles Fahy stated:

The defense offered was the need to kill deceased in
resisting a sexual assault. In my view the proffered
testimony was too tenuous in corroborative relationship
to this particular defense to justify reversal because of
rejection of the proffer, especially when all the evidence as
to the manner in which the homicide occurred is
considered. It follows from this view that I attach no
significance to the circumstance that the jury could
convict of manslaughter.

Id.

Based on the foregoing authorities and logic, we hold that
where a defendant claims that the act of killing a victim was the
result of a violent and overriding reaction to a homosexual
approach by the victim, evidence of the victim’s prior similar
homosexual activities may be admissible under certain
circumstances as corroborative of the defendant’s claim that
there was a lack of deliberation or premeditated malice on his or
her part necessary to convict of first degree murder.

In this case, with two exceptions, the only evidence suggested
to exist is that the victim was a pedophile. We fail to see any
relevancy between pedophilic behavior and Escamilla’s claim
that he received a homosexual proposal. There was no scientific
testimony offered by Escamilla which supported his claim of
“homosexual panic.”

In an unsuccessful first attempt at postconviction relief pro
se, Escamilla appeared before the trial court on September 21,
1990, and during a colloquy with the court in answering a
question by the court, Escamilla said:

[T]o me, I told him [the legal aid assistant] if the lawyer
was insufficient in not relating to me that the deceased had
a record for pedophilic behavior which if I would have
known, I wouldn’t have pled guilty, and I told him that,
and I stayed on that, and he didn’t write that down.
However, there is no sworn testimony in the record to this
effect, by Escamilla or anyone on his behalf, and his petition
for postconviction relief makes no allegation that had he
known of the victim’s background, he would not have pled
guilty, thereby making his plea neither voluntary nor informed.
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It is true that when a defendant pleads guilty on advice of
counsel, the defendant’s attorney has the duty to advise the
defendant of the available options and possible consequences.
Hawkman v. Parratt, 661 F.2d 1161 (8th Cir. 1981); People v.
Riley, 187 Colo. 262, 529 P.2d 1312 (1975); People v Russell, 47
Mich. App. 320, 209 N.W.2d 476 (1973).

We consider the admitted knowledge of Escamilla of the
alleged character of the victim and the information along that
line possessed by his counsel, but also recognize that counsel
were primarily concerned with avoiding the death penalty for
their client, which was a real possibility considering Escamilla’s
confession and the brutal facts of this killing. Under the facts of
the case, there is no reasonable probability that a jury would
not have returned a verdict of guilty of first degree murder.
Counsel’s decision to proceed with dispatch to pursue the result
they sought cannot be said to have been unreasonable, applying
the heavy measure of deference to counsel’s judgment. See State
v. Domingus, 234 Neb. 267, 450 N.W.2d 668 (1990). We hold
that the findings of the district court in this regard were clearly
erroneous.

However, Escamilla has raised two other issues. He first
claims that the trial court failed to find that counsel’s neglect to
file a motion to suppress his statement given to the police was
erroneous so as to support a claim of ineffective assistance of
counsel. He also claims that the in-court identification of
Escamilla was unduly suggestive and that his counsel were
deficient in convincing him to plead guilty without attempting
to suppress the suggestive identification.

CIRCUMSTANCES OF ESCAMILLA’S CONFESSION

As we have previously stated, after arriving at police
headquarters, Escamilla was taken to an interview room by
Officer Standley. Standley testified that he had a conversation
with Escamilla and that it was not questioning or interrogating.
Standley stated that Escamilla was not in custody and that
Escamilla indicated that he understood he was there
voluntarily, although Standley did not recall ever telling him
that he was free to go.

Sergeant Domgard arrived at the interview room and began
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questioning Escamilla at approximately 1:20 p.m. Domgard
was aware that Escamilla had previously been convicted of
stabbing a man who had sexually assaulted him as a youth.
Domgard was also told that Escamilla appeared to have
bloodstains on his pants.

Domgard testified that Escamilla was not afraid or nervous,
but did appear to be concerned. After they spoke for some time
about where Escamilla had been that morning and the evening
before, Domgard told Escamilla that a neighbor of the victim’s
had observed someone matching Escamilla’s description
running away from the victim’s residence that morning. He also
told Escamilla that the victim was much like the person that had
victimized Escamilla in Scottsbluff and suggested that
Escamilla may have had a flashback and “stuck” the victim. He
suggested that Escamilla was himself being victimized, and
informed him that the police department had received
numerous reports about the victim’s possibly enticing young
people into his home. Domgard told Escamilla that there was
quite a bit of evidence at the victim’s residence that would be
able to tie him into the case if he were involved and that
Escamilla should tell him the truth because later he might not
have the opportunity. At that point, Escamilla admitted his
involvement. Escamilla had not yet received any Miranda
warnings. Domgard testified that Escamilla was not in custody
prior to his confession, despite the fact that Escamilla had
previously been involved in a similar stabbing incident, had
bloodstains on his clothing, and might have been in the vicinity
of the crime that morning. However, Domgard did not tell
Escamilla that he was freeto go.

The statement with which we are concerned is the formal
taped confession which it is admitted was not taken until after
Escamilla had received the Miranda warnings. However, it is
Escamilla’s position that any statement given following the
unwarned statement is “fruit of the poisonous tree” and must
be suppressed. Therefore, the statement would not have been
available for use in any trial had Escamilla pled not guilty.

On this issue we agree with the conclusion of the trial court,
which found that “the totality of the circumstances do not
support a finding of undue force or coercion on the part of the
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police [and that] it cannot be reasonably argued that Escamilla’s
subsequent confession was involuntary and thus inadmissible.”
The trial court cited extensively from Oregon v. Elstad, 470
U.S. 298, 105 S. Ct. 1285, 84 L. Ed. 2d 222 (1985): “Though
Miranda requires that the unwarned admission must be
suppressed, the admissibility of any subsequent statement
should turn in these circumstances solely on whether it is
knowingly and voluntarily made.” Oregon v. Elstad, 470 U.S.
at 309.
It is an unwarranted extension of Miranda to hold that a
simple failure to administer the warnings, unaccompanied
by any actual coercion or other circumstances calculated
to undermine the suspect’s ability to exercise his free will,
so taints the investigatory process that a subsequent
voluntary and informed waiver is ineffective for some
indeterminate period.
Id. “There is a vast difference between the direct consequences
flowing from coercion of a confession by physical violence or
other deliberate means calculated to break the suspect’s will and
the uncertain consequences of disclosure of a ‘guilty secret’
freely given in response to an unwarned but noncoercive
question . . ..” Oregonv. Elstad, 470 U.S. at 312.

CIRCUMSTANCES OF IDENTIFICATION

Finally, we determine that the record supports the conclusion
of the trial court that the in-court identification of Escamilla by
a witness was not unduly suggestive.

On the day of the homicide, Officer David Goehring
interviewed a neighbor, Wilmer Davidson, who lived across the
street from the victim. Davidson stated that he saw a man
leaving the victim’s residence that morning between 7 and 7:30,
going northwest toward 30th Street at a “good, fast trot.” He
described the man as standing 5 feet 10 inches or 5 feet 11 inches
tall, weighing about 160 pounds, and being clean-shaven with
dark hair down over his ears. He described the man’s
complexion as

kind of a real heavy tan, kind of a yellowish color, like a
[sic] I can see it in my mind, kind of like a [sic] oriental.
Like I said before, I kind of hate to say this, kind of like a
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half-breed color, black and white or yellow and white,

what I’'m trying to say.
He also stated that the man was wearing blue pants, a white
butcher’s-type apron that covered the front of his pants, and no
shirt. When Escamilla was first contacted the day of the
homicide, he was wearing tan pants and a red sweatshirt around
his shoulders. He weighed approximately 130 pounds and was
about 5 feet 4 inches tall. Escamilla’s counsel recalled that
Escamilla had a beard at the time of his arrest.

Prior to the preliminary hearing, Escamilla agreed to appear
in a lineup. However, no lineup took place, and no photo array
was shown to Davidson. At the preliminary hearing, Escamilla
sat at the defense table with his counsel. Davidson testified at
the hearing that the person he saw leaving the victim’s residence
was a member of the Hispanic race, and identified Escamilla as
that person. One of Escamilla’s counsel could recall only two
members of any minority race, other than his client, who were
present in the courtroom during the preliminary hearing; these
were two females who were seated in the audience. That same
attorney agreed that it would have been difficult for Davidson
to fail to identify Escamilla under those circumstances. Counsel
could not recall discussing with his client the possibility of a
motion to suppress.

On this point, we could do no better than to quote from the
trial judge’s order:

While it is quite clear that the courtroom identification
was suggestive, it is well-established that suggestiveness
alone does not violate due process so long as the
identification possesses sufficient aspects of reliability.
Manson v. Brathwaite, 432 U.S. 98 (1977); State v.
Richard, 228 Neb. 872,424 N.W.2d 859 (1988). . ..

. . . The court [in State v. Holtan, 205 Neb. 314, 287
N.W.2d 671 (1980)] held, however, that in order to
establish ineffective assistance of counsel, it must be
shown that counsel’s inaction resulted in an actual
prejudice to the defendant. Consequently, since the
evidence was “so overwhelming that the imposition of the
death penalty would be a certainty” if the defendant went
to trial, the court concluded that “if competent counsel,

































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































