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No. S-91-788: Prince v. Lamplot. Affirmed. Caporale, J.
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CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. S-89-015: In re S.L.D. No. 151. Motion of appellant to
lift bankruptcy stay and dismiss appeal sustained. Bankruptcy
stay lifted; appeal dismissed.

No. S-91-818: State on behalf of Slattery v. Green.
Stipulation allowed; appeal dismissed.

No. S-92-077: Rhodes v. Laux. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No. §-92-350: Hammerstrom v. Hammerstrom. It not being
the office of an order nunc pro tunc to change or revise an
earlier order, and the court below lacking jurisdiction to enter
such an order during pendency of cause in this court, appeal is
dismissed for want of jurisdiction.

No. §-92-660: Higher Educ. Assistance Found. v. Abbott.
Appeal dismissed. See Rule 7A(2).

No. A-92-912: State v. Curry. Cause remanded to Court of
Appeals for further consideration in light of Lindsay Ins.
Agencyv. Mead, 244 Neb. 645, 508 N.W.2d 820 (1993).

No. A-92-913: State v. Curry. Cause remanded to Court of
Appeals for further consideration in light of Lindsay Ins.
Agencyv. Mead, 244 Neb. 645, 508 N.W.2d 820 (1993).

No. A-92-914: State v. Curry. Cause remanded to Court of
Appeals for further consideration in light of Lindsay Ins.
Agencyv. Mead, 244 Neb. 645, 508 N.W.2d 820 (1993).

No. S§-92-921: State v. Boppre. Cause having not been
shown, appeal dismissed.

No. $-92-1104: State v. Dixon. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No. 5-93-028: Miller v. Conrad. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2). T

(xxi)



xxii CASES DISPOSED OF WITHOUT OPINION

No. S-93-086: State v. Kennedy. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No. S-93-117: Simmons, Olsen, Ediger & Selzer, P.C. v.
County Bd. of Morrill Cty. The district court having lacked
jurisdiction to entertain the purported appeal of the plaintiff,
Simmons, Olsen, Ediger & Selzer, P.C., from the action of the
defendants, County Board of Morrill County et al., the appeal
to this court is hereby dismissed for lack of jurisdiction.

No. S-93-142: Nebraska Foundation for Boys Sky Ranch v.
Department of Revenue. Appeal dismissed. See Rule 7A(2).

No. S-93-381: State v. Purcell. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. S-93-520: State v. Jacob. There being no constitutional
requirement that defendant’s double jeopardy claim be
reviewed at this point in the proceedings, and defendant’s
purported “Amended Plea in Bar” not constituting a plea in
bar as contemplated by Neb. Rev. Stat. § 29-1817 (Reissue
1989), defendant has attempted to appeal from a nonfinal,
nonappealable interlocutory order. Plaintiff’s motion for
summary dismissal is therefore sustained, and defendant’s
appeal is hereby dismissed.

No. S-93-559: State ex rel. NSBA v. Campbell. By order of
the court, William H. Campbell reinstated as a member of the
Nebraska State Bar Association.

No. S-93-791: Bill v. O’Hara. The transcript failing to
contain the pleadings on which the order appealed from is
predicated, the appeal is dismissed for want of jurisdiction. See
Neb. Ct. R. of Prac. 4A(1)(a) and 7A(2) (rev. 1992).



CUMULATIVE LIST OF CASES
ONPETITION FOR FURTHER REVIEW

No. A-91-299: Murrish v. Burkey, 3 NCA 119 (1993).
Petition of appellee for further review overruled on October 20,
1993.

No. A-91-437: Adams v. Adams, 3 NCA 352 (1993). Petition
of appellee for further review overruled on October 20, 1993.

No. A-91-623: Mitchell v. Shallenberger, 4 NCA 605 (1993).
Petition of appellant for further review overruled on November
10, 1993.

No. A-91-624: Woods v. Shallenberger, 4 NCA 605 (1993).
Petition of appellant for further review overruled on November
10, 1993. .

No. A-91-665: Brauer v. Magdanz, 4 NCA 1 (1993). Petition
of appellant for further review overruled on August 25, 1993,

No. S-91-747: Plambeck v. Union Pacific RR. Co. Petition
of appellant for further review sustained on September 9, 1993.

No. S-91-826: Hicklin v. Hicklin, 3 NCA 805 (1993). Petition
of appellee for further review sustained on August 18, 1993.

No. A-91-836: State v. Owen, 4 NCA 382 (1993). Petition of
appellant for further review overruled on January 12, 1994.

No. A-91-836: State v. Owen, 4 NCA 382 (1993). Petition of
appellee for further review overruled on January 12, 1994,

No. A-91-908: State v. One 1986 Toyota 4-Runner, 4 NCA
672 (1993). Petition of appellant for further review overruled
for lack of jurisdiction on October 20, 1993.

No. A-91-971: Coran v. Board of Regents, 3 NCA 967
(1993). Petition of appellant for further review overruled on
September 9, 1993. '

No. A-91-995: Eggers Personnel, Inc. v. Hawbaker. Petition
of appellant for further review overruled on October 6, 1993.

No. A-91-1014: Keating v. Wiese, 3 NCA 882 (1993).
Petition of appellee for further review overruled on September
9,1993.

(xxiii)
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No. A-91-1023: Christen v. Christen, 4 NCA 132 (1993).
Petition of appellant for further review overruled on October
20, 1993.

No. A-91-1125: Wisnieski v. Rolf, 93 NCA No. 42. Petition
of appellant for further review overruled on December 15,
1993,

No. A-91-1125: Wisnieski v. Rolf, 93 NCA No. 42. Petition
of appellee for further review overruled on December 15, 1993.

No. S-91-1142: Novak v. Novak, 2 Neb. App. 21 (1993).
Petition of appellant for further review sustained on November
17, 1993.

No. S-91-1155: Macholan v. Wynegar. Petition of appellant
for further review sustained on October 20, 1993.

No. S-91-1159: State on behalf of Matchett v. Dunkle, 3
NCA 912 (1993). Petition of appellee for further review
sustained on question of retroactive child support in paternity
actions only on August 25, 1993.

No. A-91-1177: Rosenberry v. Rosenberry. Petition of
appellee for further review overruled on December 8, 1993.

No. A-91-1178: State v. One 1986 Mercury Lynx, 4 NCA 675
(1993). Petition of appellant for further review overruled on
November 10, 1993.

No. A-91-1233: Brown v. Hansen, 4 NCA 164 (1993).
Petition of appellee for further review overruled on October 6,
1993.

No. S-91-1242: Rohde v. Farmers Alliance Mut. Ins. Co., 4
NCA 69 (1993). Petition of appellant for further review
sustained on September 9, 1993.

No. A-91-1245: Vogel v. Bartels, 4 NCA 472 (1993). Petition
of appellant for further review overruled on October 6, 1993.

No. S-91-1247: Morgan v. Morgan, 93 NCA No. 42. Petition
of appellee for further review sustained on December 15, 1993.

No. A-91-1249: Mitchell v. Caldwell, 4 NCA 176 (1993).
Petition of appellant for further review overruled on October 6,
1993.

No. A-92-005: Bauermeister v. Bauermeister. Petition of
appellant for further review overruled on September 9, 1993.

No. A-92-020: Coates v. Coates, 93 NCA No. 38. Petition of
appellant for further review overruled on December 8, 1993.
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No. A-92-036: Shkolnick v. American Family Mut. Ins. Co.,
2 Neb. App. 61 (1993). Petition of appellant for further review
overruled on November 17, 1993.

No. S-92-038: In re Application of Jantzen, 4 NCA 279
(1993). Petition of appellant for further review sustained on
September 15, 1993.

No. A-92-039: Association of Commonwealth Claimants v.
Hake, 2 Neb. App. 123 (1993). Petition of appellant for further
review overruled on January 12, 1994.

No. A-92-041: City of Omaha v. Wade, 4 NCA 736 (1993).
Petition of appellant for further review overruled on October
27,1993.

No. $-92-043: Stuthman v. Stuthman, 2 Neb. App. 173
(1993). Petition of appellee for further review sustained on
December 22, 1993.

No. A-92-067: Lawrence v. Ellsworth, 93 NCA No. 39.
Petition of appellee for further review overruled on December
22,1993,

No. S-92-092: Knaub v. Knaub, 4 NCA 638 (1993). Petition
of appellee Michael Knaub and appellant for further review
sustained on October 20, 1993. )

No. A-92-116: Venditte v. Civil Serv. Comm., 93 NCA No.
40. Petition of appellant for further review overruled on
December 29, 1993.

No. S-92-183: State v. Wordekemper, 3 NCA 256 (1993).
Nebraska Supreme Court order dated June 3, 1993, granting
further review vacated. Further review denied by the Nebraska
Supreme Court on November 10, 1993.

No. S-92-231: State v. Mowry, 3 NCA 811 (1993). Petition of
appellant for further review sustained on August 25, 1993.

No. A-92-248: Newquist v. Palliser Furniture Corp., 93
NCA No. 47. Petition of appellant for further review overruled
on January 12, 1994,

No. A-92-297: State v. Kowalski, 4 NCA 289 (1993). Petition
of appellant for further review overruled on October 20, 1993.

No. A-92-376: State v. Copeland, 3 NCA 296 (1993).
Petition of appellant for further review overruled on October
20, 1993.

No. S-92-380: In re Interest of White. Petition of appellant
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for further review sustained on September 9, 1993.

No. S-92-380: In re Interest of White. Petition of appellant
for further review improvidently granted; order dated
September 9, 1993, vacated and set aside on December 8, 1993.

No. S-92-463: Dalton Buick v. Universal Underwriters Ins.
Co., 4 NCA 433 (1993). Petition of appellant for further review
sustained on November 17, 1993.

No. S-92-470: State v. Keith, 4 NCA 313 (1993). Petition of
appellee for further review sustained on September 15, 1993.

No. S-92-475: State v. Anderson, 4 NCA 78 (1993). Petition
of appellant for further review sustained on October 27, 1993,
but review is limited to the admissibility of appellant’s
tape-recorded statement to police.

No. A-92-476: State v. Bennett, 2 Neb. App. 188 (1993).
Petition of appellant for further review overruled on January
12, 1994.

No. A-92-495: State v. Quick, 3 NCA 523 (1993). Petition of
appellee for further review overruled on August 18, 1993,

No. A-92-543: State v. Prater, 3 NCA 730 (1993). Petition of
appellant for further review overruled on October 20, 1993.

No. A-92-545: State v. Fort, 4 NCA 104 (1993). Petition of
appellant for further review overruled on October 20, 1993.

No. A-92-546: State v. Blue, 3 NCA 638 (1993). Petition of
appellant for further review overruled on October 20, 1993.

No. S-92-611: State v. Hirsch, 4 NCA 486 (1993). Petition of
appellee for further review sustained on October 6, 1993.

No. S-92-634: McGowan v. Lockwood Corp. Petition of
appellant for further review sustained on September 9, 1993.

No. A-92-642: In re Interest of C.B., 4 NCA 767 (1993).
Petition of appellant for further review overruled on October
20, 1993.

No. S-92-664: In re Applications A-17004 et al., 4 NCA 182
(1993). Petition of appellant for further review sustained on
September 9, 1993.

No. A-92-753: State v. Kumpula, 4 NCA 320 (1993). Petition
of appellant for further review overruled on September 9, 1993.

No. A-92-758: Cotton v. Gering Pub. Sch., 4 NCA 325
(1993). Petition of appellee for further review overruled on
November 24, 1993,
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No. A-92-771: State v. Peery, 4 NCA 497 (1993). Petition of
appellant for further review overruled on October 20, 1993.

No. A-92-790: McCarty v. McCarty, 3 NCA 1022 (1993).
Petition of appellant for further review overruled on August
25,1993,

No. S-92-808: State v. Flye, 2 Neb. App. 96 (1993). Petition
of appellee for further review sustained on December 8, 1993.

No. A-92-821: Koterzina v. Copple Chevrolet, 4 NCA 209
(1993). Petition of appellant for further review overruled on
October 6, 1993.

No. A-92-826: State v. White, 2 Neb. App. 106 (1993).
Petition of appellant for further review overruled on November
24,1993, :

No. A-92-861: McFarland v. Detlefsen Oil Co. Petition of
appellant for further review overruled on October 27, 1993.

No. A-92-864: State v. McDonald. Petition of appellant for
further review overruled on September 15, 1993.

No. A-92-866: State v. Owen, 2 Neb. App. 195 (1993).
Petition of appellant for further review overruled on January
12, 1994.

No. A-92-869: State v. Lyons, 4 NCA 448 (1993). Petition of
appellant for further review overruled on October 20, 1993.

No. A-92-870: State v. Matlock, 93 NCA No. 49. Petition of
appellant for further review overruled on December 29, 1993.

No. A-92-904: In re Interest of J.L.H., J.L.H., and R.H., 2
Neb. App. 40 (1993). Petition of appellant for further review
overruled on November 10, 1993.

No. A-92-912: State v. Curry. Petition of appellant for
further review sustained on January 12, 1994.

No. A-92-913: State v. Curry. Petition of appellant for
further review sustained on January 12, 1994,

No. A-92-914: State v. Curry. Petition of appellant for
further review sustained on January 12, 1994.

No. §-92-954: State v. Edwards, 2 Neb. App. 149 (1993).
Petition of appellee for further review sustained on January 12,
1994.

No. A-92-998: State v. Hollie, 93 NCA No. 46. Petition of
appellant for further review overruled on January 12, 1994,

No. A-92-1043: Herboldsheimer v. Herboldsheimer, 4 NCA
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531 (1993). Petition of appellant for further review overruled
on October 20, 1993.

No. A-92-1053: State v. Liu, 93 NCA No. 45. Petition of
appellant for further review overruled on December 29, 1993.

No. A-92-1062: State v. Williams, 93 NCA No. 37. Petition
of appellant for further review overruled on November 17,
1993. _

No. A-92-1091: State v. Sobieszczyk, 2 Neb. App. 116
(1993). Petition of appellant for further review overruled on
November 19, 1993.

No. A-92-1140: Wiese v. Becton-Dickinson, 4 NCA 700
(1993). Petition of appellant for further review overruled on
November 10, 1993.

No. A-93-056: State v. Ackelson. Petition of appellant for
further review overruled on October 6, 1993.

No. A-93-092: State v. Maxwell. Petition of appellant for
further review overruled on October 20, 1993.

No. S-93-104: 132nd Street Ltd. v. Fellman. Petition of
appellant for further review sustained on October 20, 1993.

No. A-93-133: State v. Ogden, 93 NCA No. 43. Petition of
appellant for further review overruled on January 12, 1994,

No. A-93-137: State v. Deutsch, 2 Neb. App. 186 (1993).
Petition of appellant for further review overruled on January
12,1994,

No. A-93-157: State v. Jones, 93 NCA No. 45. Petition of
appellant for further review overruled on December 29, 1993.

No. S-93-196: In re Application of Allen. Petition of
appellant for further review sustained on October 20, 1993.

No. A-93-222: State v. Stuthman, 2 Neb. App. 317 (1993).
Petition of appellant for further review overruled on January
12,1994.

No. A-93-307: Cole v. Hendrickson. Petition of appellant
for further review overruled on October 20, 1993.

No. A-93-401: State v. Rector. Petition of appellant for
further review overruled on November 10, 1993.

No. A-93-459: State v. Martinez, 4 NCA 718 (1993). Petition
of appellant for further review overruled for lack of
jurisdiction on October 20, 1993.

No. A-93-460: State v. Martinez, 4 NCA 718 (1993). Petition
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of appellant for further review overruled for lack of
jurisdiction on October 20, 1993.

No. S-93-549: State v. Long. Petition of appellant for
further review sustained on December 29, 1993.

No. S-93-606: Bennett v. Board of Equal. of City of Lincoin,
2Neb. App. 161 (1993). Petition of appellant for further review
sustained on December 29, 1993.

No. A-93-661: State v. Tipton. Petition of appellant for
further review overruled on November 8, 1993.

No. A-93-662: State v. Tipton. Petition of appellant for
further review overruled on November 8, 1993.

No. A-93-663: State v. Tipton. Petition of appellant for
further review overruled on November 8, 1993.

No. A-93-664: State v. Tipton. Petition of appellant for
further review overruled on November 8, 1993.

No. A-93-665: State v. Illig. Petition of appellant for further
review overruled on December 15, 1993.

No. A-93-839: State v. Coleman. Petition of appellant for
further review overruled on December 29, 1993.

No. §5-93-1065: State v. McCormick. Petition of plaintiff for
further review sustained on December 8, 1993; application to
docket error proceedings allowed in the Supreme Court.

No. S-93-1066: State v. Radden. Petition of plaintiff for
further review sustained on December 8, 1993; application to
docket error proceedings allowed in the Supreme Court.

No. S-93-1067: State v. Hall. Petition of plaintiff for further
review sustained on December 8, 1993; application to docket
error proceedings allowed in the Supreme Court.
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contempt and the sanction imposed.
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through compliance with a court’s order, is able to avoid punishment for
noncompliance with the court’s order. A criminal contempt proceeding is
primarily punitive because a court imposes an unconditional sentence to punish
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. An unconditional fine which the contemnor is not allowed to avoid by
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m



2 244 NEBRASKA REPORTS

11. Contempt: Costs: Attorney Fees. In a civil contempt proceeding, costs,
including a reasonable attorney fee, may be assessed against a contemnor.
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D. MERriITT, JR., Judge. Affirmed in part, and in part reversed:
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Sweet, Morrow, Poppe & Otte, P.C., for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

SHANAHAN, J.

Karen D. Dunning appeals from the judgment of the district
court for Lancaster County which found her in contempt and
levied a fine for willful violation of a noncompetition provision
contained in a property settlement agreement incorporated into
the decree dissolving Dunning’s marriage to Mark H. Tallman.

BACKGROUND

Karen Dunning and Mark Tallman were married January 9,
1982. In 1983, Tallman and others founded Data Source Media,
Inc. (DSM), a retailer of computer supplies. In September
1984, Dunning left her job as a salesperson with IBM, acquired
51 percent of DSM’s capital stock, and became DSM’s
president. As DSM’s chief executive officer, Dunning operated
DSM until November 1988, during which time DSM’s annual
sales increased from $270,000 in 1984 to about $2 million in
1987.

At Dunning’s request, Tallman left DSM in February 1988.
Because the pair were experiencing marital problems, Dunning
filed for a divorce and, in May 1988, began living with Bruce
Christensen, DSM’s marketing manager.

In November 1988, Dunning and Tallman signed a property
settlement agreement which provided, among other things, that
Tallman would buy Dunning’s shares of DSM stock for
$400,000 and that Dunning would not compete with DSM for 2
years, in accordance with a noncompetition provision in the
settlement agreement:
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[Dunning] agrees not to sell or supervise others selling or
cooperate, encourage or in any manner be involved with
any firm or person in the selling to cumtomers [sic] located
in the State of Nebraska or the State of lowa of computer
and word processing supplies and other products
normally and regularly sold by Data Source Media, Inc.
(excluding stock paper and forms) for a period of two (2)
years following the entry of the Decree.
The district court examined the terms of the property
settlement agreement and, in view of relevant evidence
presented to the court, found that the agreement’s provisions
were “reasonable, just and not unconscionable as to either of
the parties.” The court then approved the property settlement
agreement and incorporated all the agreement’s provisions into
the dissolution decree entered on November 22, 1988. No
appeal was taken from the dissolution decree, which, therefore,
became final 6 months later. See Neb. Rev. Stat. § 42-372
(Reissue 1988).

In December 1988, Dunning began a new business venture
with Christensen. As a part of this venture, Dunning formed a
corporation named “Computer Products, Inc.” (CP), and
Christensen with another incorporated a business called
Business Media, Inc. (BMI). Both CP and BMI were Nebraska
corporations. The same lawyer who handled the incorporations
of CP and BMI also advised Dunning and Christensen about
Dunning’s business activities in reference to the noncompetition
provision in the dissolution decree. The lawyer told Dunning
and Christensen that if any question arose regarding Dunning’s
activities in relation to the noncompetition agreement, Dunning
should return to court for a determination whether Dunning’s
activity violated the noncompetition provision.

Christensen proceeded to operate BMI from an office in
Lincoln, Nebraska, and sold retail computer supplies in direct
competition with DSM. Meanwhile, Dunning operated CP,
which did not retail computer supplies in Nebraska or Iowa, but
did rent an office in Kansas for the purpose of selling retail
computer supplies in that state. However, Dunning did not keep
any of CP’s business records at the Kansas office, and phone
calls to that office were automatically forwarded to BMI’s
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office in Lincoln.

In large part, CP’ operations consisted of shipping
wholesale computer supplies from a Kansas warehouse to BMI
in Lincoln, although CP, at BMI’s request, shipped
merchandise directly to BMI’s customers in Nebraska and
Iowa. On one occasion, Dunning, acting for CP, sold
merchandise to Mutual of Omaha (Mutual), a customer to
which Dunning had personally made sales while she was at
DSM. When Tallman learned of this sale, he notified Dunning
that she had breached the noncompetition agreement. Dunning
canceled the Mutual sale, but directed Mutual’s purchasing
agent to Christensen at BMI, where Mutual purchased the
merchandise.

Dunning also personally trained a salesperson for BMI.
During one meeting, Dunning showed BMI’s prospective
salesperson a DSM sales brochure and told the trainee that the
trainee salesperson would be selling BMI products identical to
those described in the DSM brochure. Additionally, during a
training session Dunning said that “she [Dunning] really
shouldn’t be doing this” because training a salesperson to
compete directly with DSM was prohibited by the
noncompetition agreement signed by Dunning in the
proceedings for her divorce from Tallman.

On March 24, 1989, Tallman filed an “Application for an
Order to Show Cause” in the district court for Lancaster
County, requesting that Dunning state why she should not be
held in contempt for willful violation of the noncompetition
agreement. Also, Tallman requested that if Dunning was
adjudged in contempt, the court “extend the term of the
[noncompetition agreement] for an additional two years due to
[Dunning’s] failure to comply with the terms and provisions of
the [noncompetition agreement].” Responding to the order to
show cause, Dunning denied any violation of the
noncompetition agreement.

In accordance with Tallman’s motion based on the finality of
the dissolution decree, the district court ruled that Dunning
could not raise the question of reasonableness concerning the
noncompetition provision in the settlement agreement, since
the court, in its dissolution decree, had determined that the
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settlement agreement and all its provisions were reasonable and
incorporated the agreement into the decree. After a trial
conducted under the rules of civil procedure, the district court
found that Dunning was in contempt of court because she
“wilifully and contumaciously” violated the noncompetition
agreement and fined her $20,000. However, the court set out a
“purge plan” whereby Dunning could purge herself of
contempt and eliminate the fine by complying with the terms of
the noncompetition agreement for a period “up to and inclusive
of November 21, 1991,” although the noncompetition
agreement, by its own terms, would expire on November 22,
1990. The court also ordered Dunning to pay the costs of the
contempt proceedings, including a $5,000 attorney fee for
Tallman’s lawyer. Finally, the court stated that “[t]his sentence
is coercive rather than punitive in nature.” When Dunning
notified the court that she rejected the purge plan, the court, on
November 20, made the $20,000 fine an unconditional and
final judgment.

ASSIGNMENTS OF ERROR

Dunning contends the district court erred (1) by finding that
Dunning willfully violated the noncompetition provision in the
court-approved settlement agreement; (2) by imposing a
punitive fine against Dunning in a civil contempt proceeding;
(3) by ordering that Dunning could purge her contempt and
exonerate herself from the fine by agreeing to extend the
noncompetition agreement for an additional 1 year beyond the
term specified in the original agreement; (4) in striking
Dunning’s “public policy defense,” which questioned the
reasonableness of the noncompetition agreement; (5) by
imposing an excessive fine; and (6) in awarding an attorney fee
in a civil contempt proceeding.

On cross-appeal, Tallman argues that the district court (1)
abused its discretion by awarding an inadequate attorney fee
for Tallman’s lawyer and (2) abused its discretion and erred, as a
matter of law, by imposing a fine that was insufficient to
compel Dunning’s compliance with the noncompetition
agreement.
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JURISDICTION

“In the absence of a final judgment or final order in the court
from which an appeal is taken, an appellate court acquires no
jurisdiction.” Schaad v. Simms, 240 Neb. 758, 759, 484 N.W.2d
474, 475 (1992). A final judgment or order determines a
substantial right of a party to an action. See id. An order
imposing a coercive sanction in a civil contempt proceeding is
not a final order because the coercive order is “always subject to
modification by the contemner’s conduct.” In re Contempt of
Liles, 216 Neb. 531, 534, 344 N.W.2d 626, 629 (1984). Although
Dunning’s appeal arises from a proceeding initiated concerning
civil contempt, Dunning has appealed from an unconditional
judgment, namely, the fine of $20,000, which is a final order
and is, therefore, appealable. See Neb. Rev. Stat. § 25-1902
(Reissue 1989) (definition of “final order”).

DUNNING’S NONCOMPLIANCE WITH
THE DIVORCE DECREE

Dunning contends that the trial court erred in finding that
she willfully violated the noncompetition provision of the
property settlement agreement.

According to Neb. Rev. Stat. § 25-2121 (Reissue 1989):
“Every court of record shall have power to punish by fine and
imprisonment, or by either, as for criminal contempt, persons
guilty of . . . (3) willful disobedience of or resistance willfully
offered to any . . . order of said court . . . .” For purposes of
§ 25-2121, “ ‘willful’ means the violation was committed
intentionally, with knowledge that the act was in violation of the
court order.” In re Contempt of Sileven, 219 Neb. 34, 38, 361
N.W.2d 189, 192 (1985).

A final judgment or order in a contempt proceeding is
reviewed in the same manner as a criminal case. See, Curtis v.
Millard School Dist. No. 17, 217 Neb. 502, 349 N.W.2d 379
(1984); In re Contempt of Liles, 217 Neb. 414, 349 N.W.2d 377
(1984); Gentle v. Pantel Realty Co., 120 Neb. 630, 234 N.W.
574 (1931). A defendant’s contempt must be established by
proof beyond a reasonable doubt. See, State ex rel. Kandt v.
North Platte Baptist Church, 225 Neb. 657, 407 N.W.2d 747
(1987); In re Contempt of Liles, 217 Neb. 414, 349 N.W.2d 377
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(1984).

An appellate court, examining a final judgment or order in a
contempt proceeding, reviews for errors appearing on the
record. See, Neb. Rev. Stat. § 25-1911 (Cum. Supp. 1992);
Curtis v. Millard School Dist. No. 17, supra; In re Contempt of
Liles, 217 Neb. 414, 349 N.W.2d 377 (1984). Consequently, a
trial court’s factual finding in a contempt proceeding will be
upheld on appeal unless the finding is clearly erroneous. See,
State v. Oldfield, 236 Neb. 433, 461 N.W.2d 554 (1990)
(standard of review for a nonjury criminal case); State v. Wood,
220 Neb. 388, 370 N.W.2d 133 (1985); State v. Craig, 219 Neb.
70, 361 N.W.2d 206 (1985).

The record in Dunning’s case contains evidence sufficient to
sustain the district court’s finding that Dunning willfully
violated the noncompetition agreement, both by shipping
merchandise directly to BMI’s customers in Nebraska and lowa
and by training a BMI salesperson for competition with DSM.
Consequently, we cannot say that the district court was clearly
erroneous in its finding, beyond a reasonable doubt, that
Dunning willfully violated the noncompetition agreement.

THE $20,000 FINE
Dunning maintains that the district court lacked the power to
impose a $20,000 fine in a civil contempt proceeding.
In In re Contempt of Sileven, 219 Neb. at 37, 361 N.W.2d at
192, this court stated:

A sentence in a prosecution for contempt, except that
committed in open court, which is wholly punitive, may
properly be imposed only in proceedings instituted and
tried as for criminal contempt. In such proceedings the
accused is entitled to due process of law and is presumed to
be innocent, cannot be compelled to testify against himself
or herself, and must be advised of the nature of the
charges. Cooke v. United States, 267 U.S. 517, 45 S. Ct.
390, 86 L. Ed. 767 (1925); Gompers v. Bucks Stove &
Range Co.[, 221 U.S. 418, 31 S. Ct. 492, 55 L. Ed. 797
(1911)]. A criminal sanction is invalid if imposed in a
proceeding that is instituted and tried as a civil contempt.
Southern Railway Company v. Lanham|, 403 F.2d 119
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(5th Cir. 1968)].

The district court’s characterization that the proceedings
against Dunning were “coercive” for civil contempt rather than
“punitive” for criminal contempt does not determine the
nature of the proceedings. The character, nature, or purpose of
a contempt proceeding is determined by the procedure used in a
trial to determine whether there is contempt and the sanction
imposed. See State ex rel. Kandt v. North Platte Baptist
Church, 219 Neb. 694, 365 N.W.2d 813 (1985). See, also,
Skillitani v. United States, 384 U.S. 364, 86 S. Ct. 1531, 16 L.
Ed. 2d 622 (1966) (a sanction imposed, rather than a trial
court’s characterization of the proceeding, distinguishes civil
contempt from criminal contempt). A civil contempt
proceeding is primarily coercive because a contemnor, through
compliance with a court’s order, is able to avoid punishment for
noncompliance with the court’s order. However, a criminal
contempt proceeding is primarily punitive because a court
imposes an unconditional sentence to punish the contemnor for
disrespecting the court’s dignity or disobeying the court’s order.
Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991);
State ex rel. Kandt v. North Platte Baptist Church, 219 Neb.
694, 365 N.W.2d 813 (1985); In re Contempt of Sileven, 219
Neb. 34, 361 N.W.2d 189 (1985); In re Contempt of Liles, 216
Neb. 531, 344 N.W.2d 626 (1984); McFarland v. State, 165 Neb.
487, 86 N.W.2d 182 (1957).

In a civil contempt proceeding, a fine is an appropriate
sanction to coerce a contemnor’s compliance with a valid order,
so long as the contemnor, by complying with the order, may
avoid the fine. Hicks v. Feiock, 485 U.S. 624, 108 S. Ct. 1423,
99 L. Ed. 2d 721 (1988). As the U.S. Supreme Court noted in
Penfield Co.v. S. E. C.,330U.S. 585, 590,67 S. Ct. 918,91 L.
Ed. 1117 (1947), “[o]lne who is fined, unless by a day certain he
[complies with the order] has it in his power to avoid any
penalty.” Thus, in Latrobe Steel Co. v. United Steelworkers,
Etc., 545 F.2d 1336 (3d Cir. 1976), the court held that a $10,000

_fine which could be avoided if the contemnors complied with
the district court’s order was civil in nature. See, also, Bagwell
v. International Union, UMWA, 244 Va. 463, 423 S.E.2d
349 (1992) (a $100,000 fine for each violent violation of
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injunction and $20,000 for each nonviolent violation was
allowable in a civil proceeding because the fine could be
avoided by compliance with the injunction); Labor Relations
Commission v. Fall River Educators’ Association, 382 Mass.
465, 416 N.E.2d 1340 (1981) (a fine imposed for each day’s
continued contempt is appropriate in a civil proceeding despite
the fine’s punitive quality because the fine’s primary objective
was to compel compliance with a court’s order).

However, an unconditional fine which the contemnor is not
allowed to avoid by compliance with a court’s order is
impermissible in a civil contempt proceeding because the fine
¢ “operates not as aremedy coercive in its nature, but solely as
punishment for the completed act of disobedience.” * ” In re
Contempt of Sileven, 219 Neb. at 37, 361 N.W.2d at 191
(quoting Southern Railway Company v. Lanham, 403 F.2d 119
(5th Cir. 1968)). See, also, State ex rel. Collins v. Beister, 227
Neb. 829, 420 N.W.2d 309 (1988) (unconditional $50 fine was a
sanction for criminal contempt); Penfield Co. v. S. E. C., supra
(an unconditional fine is a sanction for criminal contempt).

In the present case, the district court’s imposition of a fine
was not necessarily a sanction for criminal contempt because
the fine could be avoided by Dunning’ compliance with the
judicially extended noncompetition agreement. Therefore, if
we assume for the moment that the district court was
empowered to extend the noncompetition agreement for an
additional year, the district court’s imposition of a fine was a
proper sanction. Moreover, the fine, as a result of Dunning’s
decision not to comply with the court-extended noncompetition
provision, did not necessarily transform an otherwise coercive
civil sanction into a criminal penalty. As stated in Hoffman,
Etc. v. Beer Drivers & Salesmen’s, Etc., 536 F2d 1268, 1273
(9th Cir. 1976):

[IInevitably, wherever a compliance fine is assessed and an
opportunity given to purge, the failure to purge will bring
about a due date. The due date occurs because the actor
has failed to use the key to the jail which the court
provided. [Citation omitted.] The occurrence of the due
date does not transform civil proceedings, whose sole aim
is to secure compliance, into a criminal proceeding. Were
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it otherwise, compliance with laws or orders could never

be brought about by fines in civil contempt proceedings.

Always the final order requiring payment will follow the

act or omission which constitutes the failure to purge.
Accord Roe v. Operation Rescue, 920 F.2d 213 (3d Cir. 1990) (a
fine or prison sentence as a civil sanction may be conditioned on
a defendant’s action specifically designed to effect compliance
with a court’s order). Therefore, if the district court had the
power to extend the noncompetition provision in the
Dunning-Tallman property settlement agreement, a fine was
permissible as a sanction for civil contempt.

JUDICIAL EXTENSION OF A
NONCOMPETITION PROVISION

Dunning asserts that the district court erred by imposing a
fine for civil contempt because she was able to purge her
contempt only by compliance with the judicially extended
noncompetition provision.

Courts in several jurisdictions have utilized equitable power
to extend a contractual noncompetition provision for a period
beyond the agreed term when a party has violated the
noncompetition provision. Courts have reasoned that when
one party has violated the noncompetition agreement during
the prohibitory period, the other party is entitled to an
extension of the agreement for a period equal to the duration of
the breach so that the complying and injured party may be
granted adequate equitable relief and made whole. See, Levitt
Corp. v. Levitt, 593 F.2d 463 (2d Cir. 1979); American Eutectic
Weld. Alloys Sales Co., Inc. v. Rodriguez, 480 F.2d 223 (1st Cir.
1973); Premier Industrial Corp. v. Texas Industrial Fastener
Co., 450 F.2d 444 (5th Cir. 1971); Cherne Indus., Inc. v.
Grounds & Associates, 278 N.W.2d 81 (Minn. 1979); Medx,
Inc. v. Ranger, 788 F. Supp. 288 (E.D. La. 1992).

In Kasparek v. May, 174 Neb. 732, 741, 119 N.W.2d 512, 519
(1963), this court, considering whether a trial court properly
struck all allegations of damages in a civil contempt proceeding,
stated:

In some jurisdictions, a fine may be imposed for the
indemnification of the person who has been damaged by
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the failure to perform. We are not in accord with these
holdings, and state that indemnity for damages cannot be
secured in a contempt proceeding. . . . If Kasparek
suffered . . . damages, his remedy is an action at law for
the subsequent damage. Civil contempt is available to
enforce the decree actually rendered, not to afford a
remedy for the recovery of subsequent damage.

Thus, in Kasparek, this court held that indemnification by
an award of damages is unavailable in a contempt proceeding.
In the present case, and analogous to Kasparek, Tallman
requested and obtained a judicial extension of the term for
noncompetition prescribed by the agreement incorporated into
the Dunning-Tallman dissolution decree, although the term was
extended as a condition for Dunning’s purge of her contempt.
Because an award of damages is unavailable in a civil contempt
proceeding, see Kasparek, then, under the Kasparek rationale,
.a civil contempt proceeding cannot be the means to afford
equitable relief to a party. Thus, without deciding whether an
equity court is empowered to extend a noncompetition
provision on breach of the provision, we hold that in imposing a
sanction for civil contempt, a court cannot use, as a requisite to
purge contempt, a condition that, if fulfilled for compliance
with a court’s order, affords equitable relief to a party.

Although Tallman may have sought some type of relief
available as a remedy in a civil action, such as injunctive relief,
damages, or both an injunction and damages, Tallman elected
to proceed against Dunning for her contempt in violating the
noncompetition provision. Because he elected to proceed
against Dunning for contempt, sanctions against Dunning are
restricted to the sanctions permissible in a civil contempt
proceeding. However, the trial court lacked jurisdiction or
power to require that Dunning comply with the judicially
extended noncompetition provision as a means to avoid the
$20,000 fine. Thus, as conduct required to avoid the fine for
civil contempt, Dunning’s compliance with the judicially
extended noncompetition provision was an impermissible
means to compel obedience to the dissolution decree
and its incorporated noncompetition provision. When the
impermissible condition to avoid the fine is removed from the
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sanction imposed by the trial court, Dunning is left facing an
unconditional fine for civil contempt without any means to
purge herself of contempt. At that point, the imposed fine
became punitive rather than coercive and, as such, was an
impermissible sanction for civil contempt. If Dunning is to be
punished by an unconditional fine as a penalty, proceedings are
available to punish constructive contempt for disobedience of a
judicial order. See, McFarland v. State, 172 Neb. 251, 109
N.W.2d 397 (1961); Leeman v. Vocelka, 149 Neb. 702, 32
N.W.2d 274 (1948); Kopp v. State, 124 Neb. 363, 246 N.W. 718
(1933).

In view of the foregoing, we reverse the district court’s
judgment which imposed a fine on Dunning for her civil
contempt. '

DUNNING’S PUBLIC POLICY DEFENSE

According to Dunning, the district court erred by
disallowing her “public policy defense” based on Neb. Rev.
Stat. § 59-801 (Reissue 1988): “Every contract, combination in
the form of trust or otherwise, or conspiracy in restraint of
trade or commerce, within this state, is hereby declared to be
illegal. . . .” See, also, Stanford Motor Co. v. Westman, 151
Neb. 850, 39 N.W.2d 841 (1949); Swingle & Co. v. Reynolds,
140 Neb. 693, 1 N.W.2d 307 (1941).

In her appellate brief, Dunning makes it clear that she is
complaining about the district court’s decision not to reexamine
the enforceability of the noncompetition agreement. As noted,
the Dunning-Tallman dissolution decree had become final
before the trial on the allegation of Dunning’s contempt.
Because the dissolution decree contains a specific adjudication
that all provisions of the property settlement were fair to the
parties, prior judicial determination was res judicata in
reference to reasonableness of the noncompetition provision.

The doctrine of res judicata is based on the principle
that a final judgment on the merits by a court of
competent jurisdiction is conclusive upon the parties in
any later litigation involving the same cause of action. . . .

Res judicata is founded on a policy favoring
termination of an action by preclusion or prevention of
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subsequent litigation on the same cause.
NC+ Hybrids v. Growers Seed Assn., 228 Neb. 306, 310-11,
422 N.W.2d 542, 545 (1988). Accord, In re Estate of Watkins,
ante p. 583, 501 N.W.2d 292 (1993); Ballard v. Giltner Pub.
Sch., 241 Neb. 970, 492 N.W.2d 855 (1992).

ATTORNEY FEE AND COSTS

Dunning contends that the district court lacked authority to
assess an attorney fee as part of the costs and that the district
court abused its discretion concerning the attorney fee
awarded.

“In Nebraska, the general rule is that an attorney fee may be
recovered only when authorized by statute, or when a
recognized and accepted uniform course of procedure allows
recovery of an attorney fee.” Chambers-Dobson, Inc. v.
Squier, 238 Neb. 748, 765, 472 N.W.2d 391, 402 (1991). Accord
Young v. Dodge Cty. Bd. of Supervisors, 242 Neb. 1, 493
N.W.2d 160 (1992).

Neb. Rev. Stat. § 42-370 (Reissue 1988) states: “Nothing in
sections 42-347 to 42-379 shall prohibit a party from initiating
contempt proceedings. Costs, including a reasonable attorney’s
fee, may be taxed against a party found to be in contempt.”
Neb. Rev. Stat. §§ 42-347 to 42-379 (Reissue 1988) pertain
generally to support, alimony, and disposition of marital
property. Furthermore, in Kasparek v. May, 174 Neb. 732, 119
N.W.2d 512 (1963), which antedates the 1972 enactment of
§ 42-370, this court considered assessment of costs in a civil
contempt proceeding. Although the Kasparek court disallowed
an award for damages in a contempt proceeding, the court
distinguished a damages award from the question of costs and
expenses in a civil contempt proceeding and held that “costs
and expenses incurred by an injured party may be recovered in
the contempt proceedings from the contemner.” 174 Neb. at
741, 119 N.W.2d at 519. Therefore, in a civil contempt
proceeding, costs, including a reasonable attorney fee, may be
assessed against a contemnor.

“When an attorney fee is authorized, the amount of the fee is
addressed to the discretion of the trial court, whose ruling will
not be disturbed on appeal in the absence of an abuse of
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discretion.” Young v. Dodge Cty. Bd. of Supervisors, 242 Neb.
at 9, 493 N.W.2d at 165. Because the amount of attorney fee
and costs awarded by the district court is supported by
sufficient evidence and was not an abuse of discretion, we
affirm the district court’s judgment assessing costs to Dunning,
including a fee for Tallman’s lawyer.

TALLMAN’S CROSS-APPEAL

In the first assignment of error asserted in his cross-appeal,
Tallman complains that the district court abused its discretion
concerning the attorney fee awarded as a part of the costs
assessed against Dunning. As we have noted in reference to
Dunning’s challenge to the amount of the attorney fee, a district
court’s award of an attorney fee will be upheld on appeal in the
absence of the district court’s abuse of discretion. We find no
abuse of discretion in the attorney fee awarded for Tallman’s
lawyer.

In his second assignment of error, Tallman asserts that the
fine imposed on Dunning is inadequate to coerce her
compliance with the noncompetition provision in the property
settlement agreement between Dunning and Tallman. Because
we have reversed the fine imposed on Dunning, we need not
consider Tallman’s assignment of error concerning the amount
of the fine imposed.

CONCLUSION
The district court’s judgment imposing a fine against
Dunning in a civil contempt proceeding is reversed; however,
the district court’s findings and judgment of Dunning’s civil
contempt and its judgment for fees and costs are affirmed.
AFFIRMED IN PART, AND IN PART REVERSED.
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Filed August 13,1993, No.S-91-384.

Demurrer: Pleadings. In considering a demurrer, a court must assume that the
pleaded facts, as distinguished from legal conclusions, are true as alleged and
must give the pleading the benefit of any reasonable inference from the facts
alleged, but cannot assume the existence of a fact not alleged, make factual
findings to aid the pleading, or consider evidence which might be adduced at
trial.

Pleadings: Words and Phrases. A statement of facts sufficient to constitute a
cause of action means a narrative of the events, acts, and things done or omitted
which show a legal liability of the defendant to the plaintiff.

Judgments: Demurrer: Appeal and Error. An order sustaining a demurrer will
be affirmed if any one of the grounds on which it was asserted is well taken.
Physician and Patient. Generally, a physician’s duty to exercise the required skill
or standard of care must arise out of the physician-patient relationship. The
relationship can be said to arise when the physician undertakes treatment of the
patient.

Physician and Patient: Pleadings: Proof. The existence of a physician-patient
relationship is normally a question of fact; however, the party claiming the
existence of the relationship must allege some facts to show that the relationship
came into existence.

Physician and Patient. It is clear that a physician-patient relationship does not
arise by reason of a court-ordered examination of the physical or mental
condition of a defendant.

Trial: Mental Competency. The question of whether a defendant is competent to
stand trial is one of fact to be determined by the trial court, and the means
employed inresolving the question are discretionary with the trial court.
Negligence: Pleadings. The longstanding rule is that to state a cause of action for
negligence, one must plead facts from which it can be inferred that the defendant
owed a legal duty to protect the plaintiff from injury, that the defendant failed to
discharge that duty, and that damage proximately resulted from that failure.
Physician and Patient: Mental Competency: Actions: Damages: Immunity. A
psychiatrist who has been directed by a court to evaluate a patient for the
purposes of determining competency to stand trial is entitled to absolute
immunity from a suit for damages based on that examination, made within the
scope of his or her authority and while acting without willfulness, malice, or
corruption.

Pleadings: Demurrer. The use of words alone, such as “maliciously,”
“intentionally,” and “recklessly,” without allegations of fact from which malice
or corruption may be inferred, is insufficient to allege malice, corruption, or
intentional wrongdoing in fact. Such words constitute mere legal conclusions.
Where it is necessary to allege actual corruption, bad motive, or malice in order
to state a cause of action, there must be an allegation of the ultimate facts from
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which the conclusion may be inferred in order to withstand a demurrer.

11. Demurrer: Pleadings. If a demurrer be sustained, the adverse party may amend
the petition, if the defect can be remedied by way of amendment, with or without
costs, as the court in its discretion shall direct.

12. Demurrer: Pleadings: Appeal and Error. Before error can be predicated upon
the refusal of the court to permit an amendment to a petition after demurrer
thereto is sustained, the record must show that under the circumsiances, the
ruling of the court was an abuse of discretion.

13. Demurrer: Pleadings. If there is no reasonable possibility that a cause of action
can be stated after the sustaining of a demurrer, leave to amend the pleadings
need not be granted.

Appeal from the District Court for Lancaster County:
BERNARD J. McGINN, Judge. Affirmed.

Donnelle Gallion, pro se.

Don Stenberg, Attorney General, and Lynn A. Melson for
appellees Woytassek and Chung.

Douglas J. Peterson, of Knudsen, Berkheimer, Richardson
& Endacott, for appellee Stone.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
and LANPHIER, JJ.

HasTINGs, C.J.

The plaintiff, Donnelle Gallion, appeals the order of the
district court sustaining the demurrers of the defendants to
Gallion’s first amended petition and dismissing that petition.

Gallion’s consolidated assignments of error allege that the
court erred in necessarily finding that his petition failed to state
a cause of action and that the court had no jurisdiction of the
cause of action, in finding that his petition could not be cured,
and in finding that his second amended petition was a nullity
and of no effect.

This action was brought pursuant to the State Tort Claims
Act, Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 1987 & Cum.
Supp. 1990). Gallion filed an amended petition on December
20, 1990, alleging that the defendants, Leonard E. Woytassek,
director of the security unit of the Lincoln Regional Center;
William R. Stone, Jr., consulting clinical psychologist on
contract with the State of Nebraska; and Chin S. Chung, staff
psychiatrist at the Lincoln Regional Center, had negligently
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diagnosed the appellant in regard to his competency to stand
trial. The amended petition further alleged that Gallion had
been placed in the Lincoln Regional Center for an examination
to determine his ability to stand trial on charges of first degree
assault and use of a weapon in the commission of a felony; that
Woytassek diagnosed Gallion as suffering from a * ‘delusional
(paranoid) disorder of the persecutory type’ ” and as
incompetent to stand trial without having complete and
accurate information with which to formulate a diagnosis with
reasonable medical certainty; that Stone, in his psychological
evaluation, cited Lincoln Regional Center records “which he
says indicates [sic] plaintiff had voiced the view that the judge
and plaintiff’s attorney ‘are conspiring in some sort of plot’ to
keep plaintiff in jail because of some theft,” that there exist no
such records, and that therefore his diagnosis was negligently
made on the basis of insufficient evidence; that Chung
“suggested” that Gallion suffered from a psychotic paranoid
disorder without having performed a full and complete
psychiatric examination; and that the negligence of all the
defendants was intentional or willful or done with gross
carelessness or recklessness. Gallion sought money damages.

The defendants demurred on the grounds of lack of
jurisdiction and failure to state facts sufficient to state a cause
of action. The time within which Gallion was to submit a brief
in opposition to the demurrers was extended to March 8, 1991.
Gallion failed to file a brief, but did file on March 14, without
obtaining leave of court, a second amended petition. On March
21, the trial court sustained the demurrers for the reasons stated
therein and because it did not appear that the defects in the first
amended petition could be cured by amendment, and the first
amended petition was dismissed. As to the second amended
petition, filed March 14, the court found that it was filed
without leave of court and more than 10 days after the filing of
the demurrers and that therefore, that amended petition was of
no effect.

We deal first with Gallion’s last assignment of error, that the
court erred in finding that the second amended petition was null
and void. Because that amended petition appears to be identical
in all pertinent aspects to the first amended petition, a ruling on
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the merits of the demurrers to the first amended petition would
apply with equal force to the second amended petition.
Therefore, we turn to a discussion of the merits of the
demurrers.

In considering a demurrer, a court must assume that the
pleaded facts, as distinguished from legal conclusions, are true
as alleged and must give the pleading the benefit of any
reasonable inference from the facts alleged, but cannot assume
the existence of a fact not alleged, make factual findings to aid
the pleading, or consider evidence which might be adduced at
trial. Hamilton v. City of Omaha, 243 Neb. 253, 498 N.W.2d
555 (1993); Gerken v. Hawkins Constr. Co., 243 Neb. 157, 498
N.W.2d 97 (1993).

A statement of facts sufficient to constitute a cause of action
means a narrative of the events, acts, and things done or
omitted which show a legal liability of the defendant to the
plaintiff. Hamilton v. City of Omaha, supra; Gerken v.
Hawkins Constr. Co., supra.

Gallion’s brief seems to urge that the trial court sustained the
demurrers as to Woytassek and Chung on the theory of absolute
immunity and as to Stone on the absence of a professional
relationship. That does not appear in the record. The district
court simply sustained the demurrers “for the reasons stated in
said demurrers,” which were lack of personal jurisdiction as to
Stone, lack of subject matter jurisdiction as to Woytassek and
Chung, and the absence of facts alleged sufficient to state a
cause of action as to all three defendants. An order sustaining a
demurrer will be affirmed if any one of the grounds on which it
was asserted is well taken. Keithley v. Black, 239 Neb. 685, 477
N.W.2d 806 (1991). We therefore address the claimed deficiency
utilized in common by all defendants.

The ultimate claim of Gallion is that all three defendants
were guilty of negligence in their diagnoses of Gallion’s
condition.

Generally, a physician’s duty to exercise the required skill or
standard of care must arise out of the physician-patient
relationship. The relationship can be said to arise when the
physician undertakes treatment of the patient. Flynn v. Bausch,
238 Neb. 61, 469 N.W.2d 125 (1991).
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In Flynn, the court, after citing several cases from other
Jurisdictions supporting those principles, went on to say:
“Some courts, however, have held that a physician-patient
relationship is not a necessary prerequisite for sustaining an
action in medical malpractice, and have grounded liability upon
the traditional duty analysis for negligence. See, e.g., Davis v.
Weiskopf, 108 Ill. App. 3d 505, 439 N.E.2d 60 (1982).” 238
Neb. at 65, 469 N.W.2d at 128.

Davis v. Weiskopf, 108 Ill. App. 3d 505, 439 N.E.2d 60
(1982), involved a claim by the plaintiff that following an x ray
of his right knee that showed a giant cell lesion suggestive of a
primary bone neoplasm of malignant origin, a Dr. Weiskopf
was advised of the x ray and then consulted with a Dr. Hagman.
The plaintiff made an appointment with Dr. Hagman as he was
instructed to do, but after two unsuccessful attempts by the
plaintiff to see Dr. Hagman, he was informed that Dr. Hagman
would not treat him. The basis of the plaintiff’s action was
failure to warn the plaintiff of his condition when Dr. Hagman
knew or should have known of the results of the x-ray study.
The trial court determined as a matter of law that there was no
physician-patient relationship between the plaintiff and Dr.
Hagman and dismissed the complaint. Although citing cases in
which the duties of a physician were recognized after actual
treatment had occurred, the appellate court concluded: “We
can see no basis for a different rule under the wnusual
circumstances of the present case and conclude that the
relationship between plaintiff and defendant was sufficient to
impose a duty upon defendant to conform to the requisite
standard of care in such cases.” (Empbhasis supplied.) Id. at
512-13,439 N.E.2d at 65.

In arriving at its decision, the appellate court relied on
Pelham v. Griesheimer, 92 111. 2d 13, 440 N.E.2d 96 (1982), and
stated that it

appears to be dispositve [sic] of the preliminary issue
presented whether a physician’s duty of exercising
reasonable care is solely dependent upon a
physician-patient relationship with a party. There, the
court considered the scope of the professional duty of a
defendant attorney to plaintiff, a third party who was not
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defendant’s client. The court held that privity of contract
is not a prerequisite to establishing a duty of care between
a nonclient and an attorney in an action for legal
malpractice . ...
Davis v. Weiskopf, 108 1lI. App. 3d at 511, 439 N.E.2d at 64.
However, in St. Mary’s Church v. Tomek, 212 Neb. 728, 325
N.W.2d 164 (1982), we held that while a lawyer owes a duty to
* his or her client to use reasonable care and skill in the discharge
of legal duties, ordinarily this duty does not extend to third
parties. Thus, we feel that Davis v. Weiskopfis of little value as
precedent in this jurisdiction.

In James v. Brown, 637 S.W.2d 914 (Tex. 1982), the court
reversed the court of appeals’ affirmance of a summary
judgment which had been granted by the trial court in a case in
which three psychiatrists were sued because of a claimed
negligent misdiagnosis of the plaintiff arising out of an
involuntary hospitalization proceeding under the Texas Mental
Health Code. The court stated:

A cause of action for medical malpractice is essentially
a negligence action. [Citation omitted.] A psychiatrist
owes a duty to his patient to exercise that degree of skill
ordinarily employed under similar circumstances by
similar specialists in the field. [Citation omitted.] We hold
that, as a matter of law, Tex.Rev.Civ.Stat.Ann. arts.
5547-1 et seq. impose such a duty on psychiatrists
examining patients entrusted to them under the Mental
Health Code. Article 5547-18 excuses from liability only
those who act in good faith, reasonably, and without
- negligence.
(Emphasis in original.) James v. Brown, 637 S.W.2d at 918. As'
is apparent, Texas has a special statute that the court interpreted
to mean that a psychiatrist who fails to act in good faith and
without negligence may be liable. Again, we find this of little
value in supporting Gallion’s position.

The existence of a physician-patient relationship is normally
a question of fact; however, the party claiming the existence of
the relationship must allege some facts to show that the
relationship came into existence. See Flynn v. Bausch, 238 Neb.
61,469 N.W.2d 125 (1991).
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The appellant evidently contends that a physician-patient
relationship may be inferred from a reading of paragraphs 2
and 6 of the first amended petition. The second paragraph of
that petition states that he was placed at the Lincoln Regional
Center “by a Douglas County District Court judge for an
examination of plaintiff’s ability to stand trial on charges of
first degree assault and use of a weapon.” However, the
appellant asserts that at the second paragraph he “merely
attempts to inform the court of the purpose of his initial
placement at LRC.” Brief for appellant at 11. In pertinent part,
paragraph 6 states:

In a psychological evaluation dated October 9, 1989
defendant William R. Stone Jr. Ph.D., Consulting
Clinical Psychologist on contract with the State of
Nebraska to perform psychological evaluations of
persons housed at LRC, cites “LRC records” which he
says indicates [sic] plaintiff had voiced the view that the
judge and plaintiff’s attorney “are conspiring in some sort
of plot” to keep plaintiff in jail because of some theft. . . .
Utilizing “records” that Stone knew or should have
known to be incomplete, or, knowing or having a duty to
realize he lacked records supporting his finding, Stone
negligently diagnosed plaintiff as suffering from a
Paranoid Delusional Disorder. Plaintiff’s diagnosis was
not determined with reasonable medical certainty.

The appellant further argues that at paragraph 5 of the same
petition, which refers to appellee Woytassek’s evaluation on
November 3, 1988, “it isn’t difficult to conclude that the court
ordered examination was completed and plaintiff was
committed for treatment to LRC nearly a year prior to Stone’s
examination and diagnosis.” Brief for appellant at 11.
Although the appellant would have the court find that a
physician-patient relationship had been established through a
synthesis of these separate assertions, the factual basis for such
afindingislacking. Evenif the appellant was accurate in stating
that he remained at the Lincoln Regional Center for the
purpose of treatment, there are no factual allegations to
establish what treatment, if any, Gallion received or that Stone
or either of the other two defendants had undertaken to provide
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that treatment. In fact, Gallion does not suggest in his argument
that a physician-patient relationship existed between himself
and Woytassek and Chung. Gallion cannot escape the fact that
the introductory allegation in both of his amended petitions
was that all acts of negligence occurred while he was a resident
of the Lincoln Regional Center, where he had been placed by
the court for an examination to determine his ability to stand
trial or, as stated in the second amended petition, “pursuant to”
Neb. Rev. Stat. § 29-1823 (Reissue 1989).

In Davis v. Tirrell, 110 Misc. 2d 889, 443 N.Y.S.2d 136
(1981), the court considered whether a physician-patient
relationship was established between the infant plaintiff and a
psychiatrist retained by a school district to examine the child
and state her opinion as to whether the child should be classified
as emotionally handicapped. The court found that the
defendant had not been retained to treat the child or to diagnose
him for the purpose of treatment. In holding that the action
should be dismissed due to the absence of any physician-patient
relationship which could form the basis for an action based on
medical malpractice, the court noted that there were other and
perhaps more basic reasons for dismissal, in the following
relevant discussion:

Although the plaintiffs claim that the defendant
rendered medical services in the nature of diagnosis of
James’ condition and that such diagnosis was negligently
made, the real basis of their claim for damage is the
defendant’s testimony as to her opinion given in a
quasi-judicial proceeding before the hearing officer. The
plaintiffs claim that the defendant’s testimony branded
James as “emotionally handicapped” and resulted in the
emotional stress and mental anguish for which they seek
damages.

This Court has been unable to find any case in which a
plaintiff has attempted to sue a witness for damages
allegedly resulting from his adverse testimony. To permit
such an action would make it impossible to find any expert
witness willing to risk a lawsuit based on his testimony as
to his opinions and conclusions before any tribunal. And
such cause of action if permitted would lead to an endless
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stream of litigation wherein defeated litigants would seek
to redeem loss of the main action by suing to recover
damages from those witnesses whose adverse testimony
might have brought about the adverse result. . . .

The defendant’s testimony like that of any other expert
witness was given for the purpose of assisting the tribunal
hearing the dispute. It was not binding on anyone and
could be accepted or rejected by both the Committee on
the Handicapped or the hearing officer or the
Commissioner of Education.

Id. at 895-96, 443 N.Y.S.2d at 140.

In rejecting a claim of privilege asserted by a mother whose
parental rights were terminated, in which she objected to
testimony by a practicing psychiatrist who had examined her
pursuant to court order, the court in In Interest of Hoppe, 289
N.W.2d 613, 617 (Iowa 1980), said: “It is clear that a
physician-patient relationship does not arise by reason of a
court-ordered examination of the physical or mental condition
of a defendant.” This is simply a refinement of the general rule,
previously cited, which we adopt.

Similarly, in the instant case, the appellees’ diagnoses were
submitted for the purpose of assisting the court in its
determination of the appellant’s competency to stand trial; the
court was free to accept or reject their opinions.

The question of whether a defendant is competent to stand
trial is one of fact to be determined by the trial court, and the
means employed in resolving the question are discretionary
with the trial court. Marteney v. State, 210 Neb. 172, 313
N.W.2d 449 (1981); State v. Rhodes, 191 Neb. 131,214 N.W.2d
259 (1974).

The appellant also asserts that as evidenced by his second
amended petition, any defects in his first amended petition
could have been cured. He contends that the second amended
petition shows that his placement at the Lincoln Regional
Center was for the purpose of treatment, pursuant to
§ 29-1823. Section 29-1823 provides:

If at any time prior to trial it appears that the accused
has become mentally incompetent to stand trial, such
disability may be called to the attention of the district
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court by the county attorney, by the accused, or any
person for the accused. The judge of the district court of
the county wherein the accused is to be tried shall have the
authority to determine whether or not the accused is
competent to stand trial. The district judge may also cause
such medical, psychiatric or psychological examination of
the accused to be made as he deems warranted and hold
such hearing as he deems necessary. Should he determine
after a hearing that the accused is mentally incompetent to
stand trial he shall order the accused to be committed to a
state hospital for the mentally ill until such time as the
disability may be removed. The cost of such an
examination, when ordered by the court, shall be the
expense of the county wherein the crime is charged. The
district judge may allow any physician, psychiatrist or
psychologist a reasonable fee for his services which
amount, when determined by the district judge, shall be
certified to the county board who shall cause payment to
be made.

This section deals primarily with the determination of the
accused’s competence to stand trial. While it may be inferred
that treatment will be provided “until such time as the disability
may be removed,” Gallion’s placement in the Lincoln Regional
Center was for the purpose of examination and diagnosis as to
his ability to stand trial and was insufficient to establish that
Gallion was diagnosed by Stone for the purpose of treatment,
that he received treatment from Stone, or that Stone established
a physician-patient relationship with him.

The longstanding rule is that to state a cause of action for
negligence, one must plead facts from which it can be inferred
that the defendant owed a legal duty to protect the plaintiff
from injury, that the defendant failed to discharge that duty,
and that damage proximately resulted from that failure.
Hamilton v. City of Omaha, 243 Neb. 253, 498 N.W.2d 555
(1993); Widga v. Sandell, 236 Neb. 798, 464 N.W.2d 155 (1991).

In his brief, the appellant concludes that in the second
amended petition, “[he] simply states that he was a resident of
LRC who was placed there under section 29-1823 and that
Stone examined and diagnosed him.” Brief for appellant at 10.
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However, in the absence of facts which would support the
appellant’s allegation of a physician-patient relationship, no
duty has been established. This assignment of error is thus
without merit.

The defendants Woytassek and Chung claim the demurrer
was properly sustained on the theory that they enjoyed absolute
immunity from liability because they rendered opinions for use
in court by order of the court. Gallion asserts that officials
acting in quasi-judicial functions enjoy only a qualified
immunity and that the district court erred in finding that
defendants Woytassek and Chung enjoyed absolute immunity.

As alleged in the first amended petition, on October 4, 1988,
Woytassek diagnosed the appellant “as having a ‘delusional
(paranoid) disorder of the persecutory type.’ ” According to
the first amended petition, Woytassek then submitted his
diagnosis and finding of incompetence to the Douglas County
District Court; based on this finding, the court found Gallion
incompetent to stand trial and committed him to the Lincoln
Regional Center. As to appellee Chung, the first amended
petition asserts that Chung addressed a letter to the court, dated
November 2, 1989, suggesting that Gallion suffered from a
psychotic paranoid disorder. While Gallion concedes that
Woytassek and Chung were acting under orders of the court
when they examined him and submitted the results of their
examinations, he argues that this should not permit the
defendants “to knowingly, willingly and maliciously negligently
diagnose” and “submit said diagnosis to the court.” Brief for
appellant at 9.

In finding that a county attorney enjoys quasi-judicial
immunity when acting within the scope of his authority and in
good faith, this court noted in Koch v. Grimminger, 192 Neb.
706, 223 N.W.2d 833 (1974), that the question of a public
official’s immunity from suit for torts committed in the course
of his official duties had been considered many times by the
court. The applicable principle was restated:

“ ‘Where an officer is invested with discretion and is
empowered to exercise his judgment in matters brought
before him he is sometimes called a quasi judicial officer,
and when so acting he is usually given immunity from
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liability to persons who may be injured as the result of an
erroneous decision, provided the acts complained of are
done within the scope of the officer’s authority, and
without wilfulness, malice, or corruption.” ”

Id. at 709,223 N.W.2d at 835.

In Koepf v. County of York, 198 Neb. 67, 251 N.W.2d 866
(1977), this court considered whether a county judge, public
prosecutor, and sheriff were immune from liability in an action
brought for the wrongful death of a minor child. The court
noted that it is clearly established that judges are immune from
civil actions for damages for acts performed in the course of
their official functions, unless the judge has acted in the clear
absence of all jurisdiction and with knowledge of such
jurisdictional deficiency.

The court further found that strong policy reasons exist to
extend immunity to a public prosecutor, noting that * ‘[t]he
public trust of the prosecutor’s office would suffer if he were
constrained in making every decision by the consequences in
terms of his own potential liability in a suit for damages.” ” /d.
at 71, 251 N.W.2d at 869-70, quoting Imbler v. Pachtman, 424
U.S. 409, 96 S. Ct. 984, 47 L. Ed. 2d 128 (1976). Similar
arguments were found to support a sheriff’s immunity from
liability for carrying out ministerial acts: “A ministerial of ficer,
acting under a process regular and valid on its face issuing from
a court or tribunal with apparent jurisdiction to issue the same,
is protected in obeying it.” Koepf v. County of York, 198 Neb.
at 72,251 N.W.2d at 870.

These policy arguments support our holding today that a
psychiatrist who has been directed by a court to evaluate a
patient for the purposes of determining competency to stand
trial is entitled to absolute immunity from a suit for damages
based on that examination, made within the scope of his or her
authority and while acting without willfulness, malice, or
corruption.

This issue was addressed in Moses v. Parwatikar, 813 F.2d
891, 892 (8th Cir. 1987), cert. denied 484 U.S. 832, 108 S. Ct.
108, 98 L. Ed. 2d 67, in which the court reiterated that
“ ‘non-judicial persons who fulfill quasi-judicial functions
intimately related to the judicial process have absolute
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immunity for damage claims arising from their performance of
the delegated functions.” ” (Emphasis supplied.) (Quoting
Myers v. Morris, 810 F.2d 1437 (8th Cir. 1987), cert. denied 484
U.S. 828, 108 S. Ct. 97, 98 L. Ed. 2d 58.) In Moses, a state
prisoner brought a civil rights action against a psychiatrist who
had performed a competency examination prior to trial. The
court found that the psychiatrist had performed a function
which was essential to the judicial process and that in such a
situation, two problems were likely to develop in the absence of
absolute immunity:
First, psychiatrists will be reluctant to accept court
appointments. This will hurt the indigent criminal
defendants who, without sound psychiatric help, may not .
be able to prove their mental deficiencies. Second, the
threat of civil liability may taint the psychiatrist’s overall
opinions. The disinterested objectivity, so necessary to an
accurate competency determination, will be lost. In short,
only by granting absolute immunity will the paths to the
truth remain open.
Moses v. Parwatikar, 813 F.2d at 892. See, also, Burkes v.
Callion, 433 F.2d 318 (9th Cir. 1970), cert. denied 403 U.S. 908,
91 S. Ct. 2217, 29 L. Ed. 2d 685 (1971) (court-appointed
psychiatrists immune from liability for damages); Bartlett v.
Weimer, 268 F.2d 860 (7th Cir. 1959), cert. denied 361 U.S. 938,
80 S. Ct. 380, 4 L. Ed. 2d 358 (1960); Bader v. State, 43 Wash,
App. 223,716 P.2d 925 (1986) (psychiatrists appointed by court
act as arm of court and are protected from suit by absolute
judicial immunity); Mullen v. McKnelly, 693 S.W.2d 837 (Mo.
App. 1985) (physician appointed by court to examine mental
health of person enjoys same immunity extended to judges);
Siebel v. Kemble, 63 Haw. 516, 631 P2d 173 (1981)
(court-appointed psychiatrists acting as arm of court entitled to
absolute immunity).

Thus, it is evident that in the performance of a court-ordered
competency evaluation, a psychiatrist is acting as a
quasi-judicial officer, and we hold that he or she is entitled to
absolute immunity from liability when acting in the course of
those official duties. While Gallion contends that an action
against a judicially immune official may be maintained when it
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is shown that such official acted outside of his or her
jurisdiction, the petition fails to allege facts which would
establish that the defendants so acted. In Koch v. Grimminger,
192 Neb. 706, 223 N.W.2d 833 (1974), this court noted that
quasi-judicial immunity would not protect a prosecutor who
acted outside the scope of his or her authority by filing a charge
with the knowledge that it was groundless in law or in fact, thus
acting with a corrupt motive. While the plaintiff in that case had
alleged that the defendant had acted maliciously, intentionally,
and recklessly, the court stated that
[t]he use of such words alone without allegations of fact
from which malice or corruption may be inferred is
insufficient to allege malice, corruption, or intentional
wrongdoing in fact so as to take the acts outside the scope
of his authority. The words in question constitute mere
legal conclusions. Where it is necessary to allege actual
corruption or bad motive or malice in order to state a
cause of action, there must be an allegation of the ultimate
facts from which the conclusion may be inferred in order
to withstand a demurrer.
Id. at 714,223 N.W.2d at 837.

The first amended petition fails to allege facts which would
establish that appellees Woytassek and Chung acted outside the
scope of their authority. Thus, as to Woytassek and Chung, the
immunity afforded to quasi-judicial officials applies; the first
amended petition therefore fails to state facts sufficient to
constitute a cause of action, and the demurrer of Woytassek and
Chung was properly sustained on that ground.

Finally, Gallion contends that the district court erred in
finding that the defects in the first amended petition could not
be cured.

Citing Neb. Rev. Stat. § 25-854 (Reissue 1989), we held in
Wichman v. Naylor, 241 Neb. 249, 487 N.W.2d 291 (1992), that
a court, after sustaining a demurrer, must afford the plaintiff
the opportunity to replead by amending his or her petition.
That section provides that “[i]f the demurrer be sustained, the
adverse party may amend, if the defect can be remedied by way
of amendment, with or without costs, as the court in its
discretion shall direct.”
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Section 25-854 does not provide an absolute right of
amendment. Before error can be predicated upon the refusal of
the court to permit an amendment to a petition after demurrer
thereto is sustained, the record must show that under the
circumstances, the ruling of the court was an abuse of
discretion. Suzuki v. Gateway Realty, 207 Neb. 562, 299
N.W.2d 762 (1980).

The appellant erroneously argues that he has shown with his
second amended petition that defects in the first amended
petition could have been cured, and he has apparently
attempted to cure any deficiencies with slight modifications in
the language of the second amended petition. We have given
Gallion the benefit of his filing of the second amended petition
without discussing the merits of the trial court’s ruling that it
was a nullity and of no effect. As we have pointed out, it also
fails to allege any facts sufficient to constitute a cause of action.

If there is no reasonable possibility that a cause of action can
be stated, after the sustaining of a demurrer, leave to amend the
pleadings need not be granted. Schmuecker Bros. Implement v.
Sobotka,217 Neb. 114, 348 N.W.2d 130 (1984).

Gallion has twice alleged that he was placed in the Lincoln
Regional Center for the purpose of an examination, once
directly and once by inference in claiming that he was placed
there pursuant to § 29-1823, which by its very terms is for the
purpose of examination. It would appear that having
proceeded on that theory, he cannot now be heard again to
attempt to change his factual allegations to conform to the
exigencies of the case. There appear to be no facts which could
be pleaded to overcome the rule of absolute immunity or to
prove the existence of a physician-patient relationship.

" The judgment of the district court is affirmed.
AFFIRMED.

FAHRNBRUCH, J., not participating.
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STATE OF NEBRASKA, APPELLEE, V. MICHAEL H. WINDELS,
APPELLANT.
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Filed August 13,1993, No. S$-92-137.

1. “Service of Process: Warrants: Notice. Service of a warrant by regular mail will
not support an inference that the accused had notice of a command to appear in
court.

2. Presumptions: Proof. A presumption of receipt of mail by the addressee does
not arise unless it is shown that the letter was properly addressed, stamped, and
mailed.

3. Probation and Parole: Time. A motion or information to revoke probation may
be filed during the term of probation or within a reasonable time thereafter.

4. Probation and Parole: Due Process: Notice. Neb. Rev. Stat. § 29-2267 (Reissue
1989) and due process of law require that a probationer have notice concerning
the grounds of an alleged probation violation.

5. Probation and Parole: Warrants: Service of Process: Time: Proof. The
prosecuting authority is required to demonstrate diligent effort in serving a
warrant for violation of probation whenever there is a significant lapse of time
between the end of the probationary term and the due process hearing afforded
on violation of probation.

Petition for further review from the Nebraska Court of
Appeals, SIEVERS, Chief Judge, and CONNOLLY and WRIGHT,
Judges, on appeal thereto from the District Court for Douglas
County, THEODORE L. CARLSON, Judge, on appeal thereto from
the County Court for Douglas County, JANE H. PROCHASKA,
Judge. Judgment of Court of Appeals reversed, and cause
remanded with directions to dismiss.

Thomas M. Kenney, Douglas County Public Defender, and
Kelly S. Breen for appellant.

Don Stenberg, Attorney General, and Donald A. Kohtz for
appellee.

HasTings, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
FAHRNBRUCH, and LANPHIER, JJ.

PER CURIAM.

Upon a plea of guilty to first-offense driving while
intoxicated, the defendant was placed on probation for 1 year
beginning October 3, 1989. The defendant was ordered to
abstain from the use of alcoholic beverages, to obtain
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evaluation for chemical dependency from an accredited agency
within 30 days, to pay any fees, to follow all recommendations,
and to successfully complete any recommended programs.

On September 28, 1990, the Douglas County Court issued a
warrant for the defendant’s arrest for violation of probation.
On October 1, 1990, an affidavit alleging the defendant’s
violation of probation was filed in the county court. The return
on the warrant states that on October 3, 1990, notice of the
warrant was mailed to the defendant’s address by regular U.S.
mail without return receipt requested.

Apparently, the defendant did not learn of the existence of
the warrant until April 27, 1991, when he turned himself in. A
hearing on the violation of probation was held on June 13,
1991. Although the defendant stipulated that he had consumed
alcohol while on probation and had failed to attend 45
Alcoholics Anonymous meetings, he contended the county
court should dismiss the charge because the State made no
diligent effort to serve proper notice on him.

The county court found the defendant guilty of violation of
probation, and he was sentenced to jail for 30 days and ordered
to pay a fine of $500. The defendant’s driver’s license was
suspended for 180 days from the date of discharge from jail or
payment of the fine.

The defendant appealed to the district court, where the
judgment was affirmed.

The defendant then appealed to the Nebraska Court of
Appeals and assigned as error the district court’s affirmance of
his conviction. He argued that the district court erred in
affirming the judgment because the State had failed to execute
and serve the warrant in a timely fashion, which deprived the
defendant of a prompt hearing as required by Neb. Rev. Stat.
§ 29-2267 (Reissue 1989), and because prosecution of the
violation was barred by Neb. Rev. Stat. § 29-1207 (Reissue
1989).

The Court of Appeals found:

The warrant was mailed to Windels at his last known
address October 3, 1990. However, Windels did not turn
himself in until April 27, 1991. As we construe the facts in
favor of the State, it can be inferred that Windels knew
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about the warrant and that he caused the delay. Under the
facts presented here, the procedure to revoke Windels’
probation commenced prior to the end of his
probationary period. After Windels turned himself in on
April 27, a hearing was afforded him in a prompt and
reasonable manner on June 13, 1991.

State v. Windels, 2 NCA 283, 286 (1993).

As to the defendant’s argument regarding a speedy trial, the
Court of Appeals found that to be without merit “because the
speedy trial provisions do not apply to parole or probation
proceedings,” id., and the defendant had “failed to allege any
specific prejudice which resulted from any delay in holding his
hearing,” id. at 287.

The defendant contends that the Court of Appeals erred in
finding that the defendant was properly served with a warrant
on the violation of probation and that he was afforded a
prompt hearing on the alleged violation of probation.

The defendant correctly points out that there is no evidence
in the record to support a finding that the defendant had actual
notice of the warrant prior to April 27, 1991, and that there is
no evidence that the State made a diligent effort to serve a
warrant on the defendant. Service of a warrant by regular mail
will not support an inference that the accused had notice of a
command to appear in court. See State v. Richter, 240 Neb.
223, 481 N.W.2d 200 (1992). Furthermore, a “presumption of
receipt of mail by the addressee does not arise unless it is shown
that the letter was properly addressed, stamped, and mailed.”
(Emphasis omitted.) Baker v. St. Paul Fire & Marine Ins. Co.,
240 Neb. 14, 18, 480 N.W.2d 192, 196 (1992). In this case, there
is no evidence that the envelope the warrant was mailed in was
properly addressed, stamped, and mailed.

The defendant argues that since § 29-2267 requires the State
to afford a probationer a prompt hearing upon the filing of a
motion or information to revoke probation, the State’s lack of
diligence in serving the warrant forfeits the State’s right to
revoke probation after the probationary term has ended.

Nebraska law authorizes the filing of motions or
informations to revoke probation during the term of probation
and within a reasonable time thereafter. State v. Ladehoff, 229
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Neb. 111, 425 N.W.2d 352 (1988). Section 29-2267 and due
process of law require that the probationer must have notice
concerning the grounds of the alleged probation violation.
State v. Kartman, 192 Neb. 803, 224 N.W.2d 753 (1975).

In this case, the defendant related a lapse in sobriety in April
1990 to his probation officer and continued reporting regularly
to his probation officer through his last scheduled appointment
on September 19, 1990, 14 days before his probation was to
terminate. The motion to revoke the defendant’s probation was
not filed until the day before the end of the defendant’s
probationary term, and the defendant was not personally
served with the warrant on the alleged violation of probation
until 6 months and 26 days after the filing of the motion to
revoke probation. There is nothing in the record to indicate that
the State made any effort, other than mailing the warrant to the
defendant’s home address, to serve the defendant with the
‘warrant.

Other jurisdictions which permit revocation proceedings
after the term of probation has ended still require the
prosecuting authority to demonstrate diligent effort in serving
the warrant for violation of probation whenever there is a
significant lapse of time between the end of the probationary
term and the due process hearing afforded on violation of
probation. See, State v. Martens, 338 So. 2d 95 (La. 1976);
State v. Berry, 287 Md. 491, 413 A.2d 557 (1980); People v.
Cooper, 54 Misc. 2d 42, 280 N.Y.S.2d 920 (1967);
Commonwealth v. Smith, 266 Pa. Super. 234, 403 A.2d 1326
(1979); Langston v. State, 800 S.W.2d 553 (Tex. Crim. App.
1990).

In Langston v. State, supra, the Texas Court of Criminal
Appeals held that authorities had not exercised necessary
diligence in arresting the defendant 8 months after a motion to
revoke his probation had been filed and 7!/2 months after the
expiration of his probationary term when the defendant’s
address was known and there was no indication that the
defendant was hiding. ‘

In Commonwealth v. Smith, supra, the Superior Court of
Pennsylvania held that the State’s failure to explain the 7!/2
months’ delay between the defendant’s conviction for another









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































