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SUPREME COURT OF NEBRASKA
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DobGE CoUNTY BOARD OF SUPERVISORSET AL., APPELLANTS.
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Filed December 11, 1992. No. S-89-1476.

1. Actions: Mandamus. An action for a writ of mandamus is alaw action.

2. Statutes: Legislature: Intent. A legislative act operates only prospectively and
not retrospectively unless the legislative intent and purpose that it should operate
retrospectively is clearly disclosed.

3. Mandamus: Counties: Public Officers and Employees: Highways. A writ of
mandamus is a proper remedy to compel a county board, in accordance with
Neb. Rev. Stat. §§ 39-1713 and 39-1716 (Reissue 1988), to lay out a public road
for access to isolated land.

4. Attorney Fees. In Nebraska, the general rule is that an attorney fee may be
recovered only when authorized by statute, or when a recognized and accepted
uniform course of procedure allows recovery of an attorney fee.

5. Attorney Fees: Appeal and Error. When an attorney fee is authorized, the
amount of the fee is addressed to the discretion of the trial court, whose ruling
will not be disturbed on appeal in the absence of an abuse of discretion.

Appeal from the District Court for Dodge County: MARK J.
FuHRMAN, Judge. Affirmed as modified.

Dean Skokan, Dodge County Attorney, and Joe Stecher for
appellants.

Warren R. Whitted, Jr., and Christopher R. Knust, of
Lieben, Dahlk, Whitted, Houghton & Jahn, P.C., for
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SHANAHAN, J.
The Dodge County Board of Supervisors appeals from the
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judgment in a bench trial of a mandamus action, see Neb. Rev.
Stat. § 25-2156 et seq. (Reissue 1989), in which the district court
for Dodge County ordered the board to provide public “access”
to isolated real estate owned by Frank and Deldine Young since
its acquisition in 1977.

The mandamus was based on Neb. Rev. Stat. § 39-1713
(Reissue 1978), which provided:

When any person shall present to the county board an
affidavit satisfying it (1) that he is the owner of the real
estate described therein located within the county, (2) that
the same is shut out from all public roads, other than a
waterway, by being surrounded on all sides by real estate
belonging to other persons, or by such real estate and by
water, (3) that he is unable to purchase from any of such
persons the right-of-way over or through the same to a
public road or that it cannot be purchased except at an
exorbitant price, stating the lowest price for which the
same can be purchased by him, and (4) asking that a public
road be laid out in accordance with section 39-1716, the
county board shall appoint a time and place for hearing
the matter . . .. '

Neb. Rev. Stat. § 39-1716 (Reissue 1978) stated: “The county
board shall, if it finds that the conditions set forth in section
39-1713 . . . exist, proceed to lay out a public road of not more
than four nor less than two rods in width, to such real estate

”

STANDARD OF REVIEW

An action for a writ of mandamus is a law action: Nuss v.
Pathfinder Irr. Dist., 214 Neb. 888, 336 N.W.2d 584 (1983);
State ex rel. Blome v. Bridgeport Irr. Dist., 205 Neb. 97, 286
N.W.2d 426 (1979); State ex rel. Goetz v. Lundak, 199 Neb.
585, 260 N.W.2d 589 (1977); State ex rel. Rittenhouse v.
Newman, 189 Neb. 657, 204 N.W.2d 372 (1973); State, ex rel.
Charvat, v. Sagl, 119 Neb. 374, 229 N.W. 118 (1930); State v.

Porter, 90 Neb. 233, 133 N.W. 189 (1911).
In a bench trial of a law action, a trial court’s factual
findings have the effect of a verdict and will not be set
aside unless clearly erroneous. In reviewing a judgment
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awarded in a bench trial of a law action, an appellate court
does not reweigh evidence, but considers the evidence in
the light most favorable to the successful party and
resolves evidentiary conflicts in favor of the successful
party, who is entitled to every reasonable inference
deducible from the evidence.
Broekemeier Ford, Inc. v. Clatanoff, 240 Neb. 265, 267, 481
N.W.2d 416, 418 (1992). Accord, Ballard v. Giltner Pub. Sch.,
241 Neb. 970, 492 N.W.2d 855 (1992); Albee v. Maverick
Media, Inc., 239 Neb. 60, 474 N.W.2d 238 (1991); Justice v.
Hand, 227 Neb. 856, 420 N.W.2d 704 (1988); Alliance Nat.
Bank v. State Surety Co., 223 Neb. 403, 390 N.W.2d 487 (1986).
“Regarding a question of law, an appellate court has an
obligation to reach a conclusion independent from a trial
court’s conclusion in a judgment under review.” Huffman v.
Huffman, 232 Neb. 742, 748, 441 N.W.2d 899, 904 (1989).
Accord, Maack v. School Dist. of Lincoln, 241 Neb. 847, 491
N.W.2d 341 (1992); Albee v. Maverick Media, Inc., supra;
Boisen v. Petersen Flying Serv., 222 Neb. 239, 383 N.W.2d 29
(1986).

FACTUAL BACKGROUND
Following is a diagram based on introduced exhibits that
shows various locations pertinent to the proceedings:

N
Seaction 13 r

Section 14

County Road

Ames Dikei
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Hartman Island consists of 280 acres surrounded by the
Platte River. There is no public road on the island. Youngs’
tract, located on the south side of the island, is bounded on
three sides by real estate owned by others and on the fourth side
by the main channel of the Platte River.

When Youngs bought their island property in 1977, Hartman
Island was accessible as follows: After exiting from the county
road, which ended at the Platte’s north bank, one drove
eastward one-half mile on Ames Dike, which was situated near
the river’s north bank and was maintained by Ames Diking and
Drainage District, a political subdivision of the State of
Nebraska. At that '/2-mile point, and after leaving Ames Dike,
one proceeded south to the river across land owned by Tom
Wolf, and then forded the Platte’s channel for entry at the
northwest corner of Hartman Island. Once on the island, and
to reach their property, Youngs crossed tracts of adjacent
landowners.

In 1988, Ames Diking and Drainage District, prompted by
liability concerns, prohibited vehicular traffic on Ames Dike.
Although Youngs filed an action for judicial acknowledgment
of their prescriptive right to travel on Ames Dike, Youngs
dismissed their suit. See, State v. Cheyenne County, 123 Neb. 1,
241 N.W. 747 (1932) (title by adverse possession cannot be
acquired against the State); Neb. Rev. Stat. § 39-1404 (Reissue
1988) (title by prescription cannot be acquired in a political
subdivision’s real estate).

After Youngs were unable to acquire a right-of-way for
access to their insular property, they filed their affidavit with
the Dodge County Board of Supervisors (County Board) on
July 7, 1988, and requested that the county provide public
access to Youngs’ island property pursuant to the “isolated
land” statutes, §§ 39-1713 and 39-1716. After a hearing, the
County Board, on August 10, 1988, rejected Youngs’ request
for public access to their island property.

Youngs sued the County Board in a mandamus action to
compel access to Youngs’ island property. At trial, Youngs,
without factual dispute by the County Board, established that
Youngs’ island tract lacked public access. The district court
declined to apply the 1982 amendment of § 39-1716, namely,
§ 39-1716 (Reissue 1988), which, in addition to the
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requirements expressed in § 39-1713, required
(2) that the isolated land was not isolated at the time it was
purchased by the owner, (3) that the isolation of the land
was not caused by the owner or by any other person with
the knowledge and consent of the owner, and (4) that
access is necessary for existing utilization of the isolated
land [and] that the amount of use and the number of
persons served warrants such action. . . .
Consequently, applying the isolated land statutes that existed
when Youngs acquired their island property, that is, §§ 39-1713
and 39-1716 (Reissue 1978), the court ordered Dodge County
and its supervisors to provide Youngs with “access” to their
island property and awarded Youngs an attorney fee pursuant
to § 25-2165 (writ of mandamus granted; recoverable costs may
include an attorney fee for plaintiff’s lawyer).

ASSIGNMENTS OF ERROR

The County Board contends that the district court erred in
(1) failing to apply § 39-1716 (Reissue 1988), one of the isolated
land statutes amended after Youngs acquired their real estate;
(2) using the isolated land statutes as a basis for mandamus; (3)
concluding, as a matter of law, that Youngs’ island property
was isolated land within the purview of §§ 39-1713 and
39-1716; (4) failing to rule that the county could not utilize the
power of eminent domain to take real estate of another
governmental subdivision, and (5) awarding an attorney fee as
part of the costs recoverable by Youngs in their mandamus
action.

1982 AMENDMENT OF § 39-1716

First, the County Board contends that the district court
should have applied § 39-1716 (Reissue 1988) in disposing of
Youngs’ mandamus action. Section 39-1716 (Reissue 1988)
contains in part: “For any real estate purchased or otherwise
acquired after January 1, 1982, for which public access is
granted pursuant to sections 39-1713 to 39-1719, the person
petitioning for such access shall also reimburse the county for
all engineering and construction costs incurred in providing
such access.” '

“Statutes covering substantive matters in effect at the time of
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the transaction govern, not later enacted statutes.” Schall v.
Anderson’s Implement, 240 Neb. 658, 662-63, 484 N.W.2d 86,
89-90 (1992). Accord Holthaus v. Parsons, 238 Neb. 223,
469 N.W.2d 536 (1991). “A legislative act operates only
prospectively and not retrospectively unless the legislative
intent and purpose that it should operate retrospectively is
clearly disclosed.” Moore v. Peterson, 218 Neb. 615, 617, 358
N.W.2d 193, 195 (1984). Accord, State v. Von Dorn, 234 Neb.
93,449 N.W.2d 530 (1989); Larson v. Jensen, 228 Neb. 799, 424
N.W.2d 352 (1988); Welsh v. Anderson, 228 Neb. 79, 421
N.W.2d 426 (1988); Wheelock & Manning OO Ranches, Inc. v.
Heath, 201 Neb. 835,272 N.W.2d 768 (1978).

Youngs’ right to obtain access in the form of a public road
for their isolated land was governed by §§ 39-1713 and 39-1716
(Reissue 1978), the law existing when Youngs acquired the real
estate for which access was later sought. Moreover, the 1982
amendment of § 39-1716 contains: “For any real estate
purchased or otherwise acquired after January 1, 1982 ... .
Quite apart from the acquisition date for Youngs’ real estate,
the express language of § 39-1716 (Reissue 1988) does not
evidence an intent for retroactive application of the statute, but
evidences a legislative intent that the 1982 amendment of
§ 39-1716 apply prospectively, that is, apply to any real estate
acquired after January 1, 1982. We conclude that the 1982
amendment to § 39-1716 was inapplicable to Youngs’
mandamus action and, consequently, the district court correctly
employed §§ 39-1713 and 39-1716 (Reissue 1978) in disposing
of Youngs’ mandamus action.

WASMANDAMUS AN AVAILABLE REMEDY?

The County Board argues that mandamus is unavailable to
obtain a public road for access pursuant to §§ 39-1713 and
39-1716, but, rather, that review by petition in error, see Neb.
Rev. Stat. §§ 25-1901 to 25-1908 (Reissue 1989), is the
appropriate procedure in Youngs’ case.

As stated in State ex rel. Pederson v. Howell, 239 Neb. 51,
56,474 N.W.2d 22,26 (1991):

Mandamus is defined as an extraordinary remedy, not a
writ of right, State ex rel. Thompson v. Alderman, 230
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Neb. 335, 431 N.W.2d 625 (1988), issued to compel the
performance of a purely ministerial act or duty, State ex
rel. Freezer Servs., Inc. v. Mullen, 235 Neb. 981, 458
N.W.2d 245 (1990), imposed by law upon an inferior
tribunal, corporation, board, or person, see Neb. Rev.
Stat. § 25-2156 (Reissue 1989), where (1) the relator has a
clear legal right to the relief sought; (2) there is a
corresponding clear duty existing on the part of the
respondent to do the act in question, State ex rel. Mercurio
v. Board of Regents, 213 Neb. 251, 329 N.W.2d 87 (1983),
cert. denied 463 U.S. 1214, 103 S. Ct. 3554, 77 L. Ed. 2d
1400; and (3) there is no other plain and adequate remedy
available in the ordinary course of law, State ex rel.
PROUDv. Conley,236 Neb. 122,459 N.W.2d 222 (1990).

In Singleton v. Kimball County Board of Commissioners,
203 Neb. 429, 279 N.W.2d 112 (1979), a writ of mandamus was
recognized as a proper remedy to compel a county board, in
accordance with §§ 39-1713 and 39-1716, to lay out a public
road for access to isolated land. In Singleton, this court
concluded that compliance with the isolated land statutes is a
ministerial duty and, “[a]s the duty is ministerial, petition in
error proceedings are . . . not available,” 203 Neb. at 435, 279
N.W.2d at 116; hence, mandamus is an appropriate remedy for
obtaining access to isolated land. See, also, Burton v. Annett,
215 Neb. 788, 341 N.W.2d 318 (1983) (establishment of a public
road on satisfaction of the statutory requirements of isolated
land statutes is a ministerial duty).

Youngs’ case is controlled by Singleton v. Kimball County
Board of Commissioners, supra, which, as Nebraska
precedent, authorizes mandamus as a proper remedy to compel
the County Board to act consistent with Neb. Rev. Stat.
§8§ 39-1713t039-1719 (Reissue 1978), theisolated land statutes.

ISYOUNGS’ TRACT “ISOLATED”?

The question of law raised by Youngs and the County Board,
concerning the isolated land statutes is based on undisputed
facts: Youngs’ island tract is bounded on three sides by land
owned by others and on the fourth side by the main channel of
the Platte River. Youngs have been unable to acquire access to
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their island property. From the north, Youngs’ property was
previously accessible via the county road and the Ames Dike
with permission of the Ames Diking and Drainage District and
by crossing land owned by others. The County Board argues
that there is an “island exception” to § 39-1713. However, in
examining § 39-1713 we find no “island exception”; rather,
land may be isolated, and, therefore, the subject of
§ 39-1713(2), if the land is shut off from all public roads, other
than a waterway, by (1) being surrounded on all sides by real
estate belonging to other persons or (2) by being surrounded on
all sides by real estate belonging to others and by water. In view
of its location on Hartman Island, Youngs’ tract meets the
requirement of § 39-1713(2) for qualification as isolated land.
Thus, Youngs are entitled to a writ of mandamus for access to
their island tract in accordance with §§ 39-1713 and 39-1716.
The location and type of road eventually provided by the
county are matters for decision by the County Board pursuant
to §§ 39-1713 and 39-1716, see Singleton v. Kimball County
Board of Commissioners, supra, and are outside the present
appeal and outside the question whether the County Board
must provide a putlic road to Youngs’ island property from an
existing public road. Concerning the preceding question, we
affirm the district court’s judgment, subject to the modification
that the County Board shall lay out a “public road” in
connection with Youngs’ island property, see § 39-1716
(Reissue 1978), rather than “public access,” see § 39-1716
(Reissue 1988).

CONDEMNATION OF THE AMES DIKE

The County Board claims that the district court erred in
failing to hold that the county could not utilize the power of
eminent domain to acquire property of the Ames Diking and
Drainage District, that is, condemnation for the purpose of
access via or across the Ames Dike. The district court properly
refrained from deciding whether the county could condemn
property of Ames Diking and Drainage District, a political
subdivision. Involvement of the Ames Dike as a site or means
for access to Youngs’ island tract relates to location of a future
public road to Youngs’ property. As mentioned above, the only
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issue presented in Youngs’ case is whether the County Board has
a ministerial duty to lay out a public road for access to Youngs’
insular property. Locating and laying out a public road are
matters for the County Board and not matters for judicial
consideration and determination in the present posture of
Youngs’ case. For that reason, the County Board’s assignment
of error relating to the power of eminent domain regarding
property of the Ames Diking and Drainage District need not,
and, therefore, will not, be considered for resolution of the
issues raised in Youngs’ mandamus action.

AN ATTORNEY FEE AS COSTS

The County Board contends that an attorney fee for Youngs’
lawyer is unauthorized because Youngs were not entitled to the
mandamus granted by the district court. However, we have
determined that mandamus was proper under the
circumstances.

Section 25-2165 provides for an attorney fee as part of the
costs in a successful mandamus action.

As we expressed in Chambers-Dobson, Inc. v. Squier, 238
Neb. 748, 765, 472 N.W.2d 391, 402 (1991): “In Nebraska, the
general rule is that an attorney fee may be recovered only when
authorized by statute, or when a recognized and accepted
uniform course of procedure allows recovery of an attorney
fee.” When an attorney fee is authorized, the amount of the fee
is addressed to the discretion of the trial court, whose ruling will
not be disturbed on appeal in the absence of an abuse of
discretion. Megel v. City of Papillion, 194 Neb. 819, 235
N.W.2d 876 (1975); Insurance Co. of North Americav. Omaha
Paper Stock, Inc., 189 Neb. 232, 202 N.W.2d 188 (1972);
Anoka-Butte Lumber Co. v. Malerbi, 180 Neb. 256, 142
N.W.2d 314 (1966). We find no abuse of discretion in the district
court’s awarding an attorney fee as part of the costs recoverable
by Youngs in their mandamus action. Therefore, the trial
court’s judgment for costs is affirmed.

Youngs have also requested an attorney fee be awarded for
their counsel in this appeal. Youngs have submitted
information in compliance with Neb. Ct. R. of Prac. 9F (rev.
1992). In view of the factors for judicial consideration in
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awarding an attorney fee, see, Smith v. Union Ins. Co., 218
Neb. 797, 359 N.W.2d 113 (1984); Weber v. Weber, 200 Neb.
659, 265 N.W.2d 436 (1978); and Schmer v. Hawkeye-Security
Ins. Co., 194 Neb. 94, 230 N.W.2d 216 (1975), and after
reviewing the information supplied by the parties in
conjunction with Youngs’ request for an attorney fee and
expenses to be awarded in this court, we determine that $2,500
is appropriate for an attorney fee and expenses in this appeal
and, therefore, order that the County Board shall pay $2,500 as
an attorney fee and expenses for Youngs’ counsel in
proceedings before this court.

CONCLUSION
Subject to the modification hereinbefore expressed, we
affirm the district court’s judgments and order the County
Board to pay the attorney fee for the services of Youngs’ lawyer
in this appeal.
AFFIRMED AS MODIFIED.

NORTHLAND INSURANCE COMPANY, A CORPORATION, AND THE
TRAVELERS COMPANIES, A CORPORATION, APPELLANTS, V. STATE OF
NEBRASKA, APPELLEE.

492 N.W.2d 866

Filed December 11, 1992. No. S-90-020.

1. Demurrer: Pleadings. When ruling on a demurrer, a court must assume that the
pleaded facts, as distinguished from legal conclusions, are true as alleged and
must give the pleading the benefit of any reasonable inference from the facts
alleged, but cannot assume the existence of a fact not alleged, make factual
findings to aid the pleading, or consider evidence which might be adduced at
trial. A petition will be sufficient if, under the facts alleged, the law entitles a
plaintiff to recover. That is to say, facts are sufficient to constitute a cause of
action when they are a narrative of the events, acts, and things done or omitted
which show a legal liability of the defendant to the plaintiff.

2. Tort Claims Act: Negligence: Liability. A tort claim under Nebraska’s State Tort
Claims Act is any claim against the State for money only on account of damage
to or loss of property or on account of personal injury or death, caused by the
negligent or wrongful act or omission of any employee of the State, while acting



NORTHLAND INS. CO.v. STATE 11
Cite as 242 Neb. 10

within the scope of his office or employment, under circumstances where the
State, if a private person, would be liable to the claimant for such damage, loss,
injury, or death.

3. Tort Claims Act. Nebraska’s State Tort Claims Act is patterned after the Federal
Tort Claims Act.

4. Tort Claims Act: Contribution: Liability. An action for contribution is covered
under Nebraska’s State Tort Claims Act only if a private person would be liable
tothe claimant for the damage, loss, injury, or death.

5. Tort-feasors: Negligence: Contribution. The Nebraska Supreme Court has
recognized claims for contribution among negligent joint tort-feasors.

6. Judgments: Torts: Negligence: Contribution: Liability. A right to equitable
contribution exists among judgment debtors jointly liable in tort for damages
negligently caused, which right becomes enforceable on behalf of any party
when he or she discharges more than his or her proportionate share of the
judgment.

7. Equity. General principles of justice require that in the case of a common
obligation, the discharge of it by one of the obligors without proportionate
payment from the other gives the latter an advantage to which heis not equitably
entitled.

Appeal from the District Court for Dawes County: PAuL D.

Empson, Judge. Reversed and remanded for further
proceedings.

J. Joseph McQuillan and Betty L. Egan, of Walentine,
O’Toole, McQuillan & Gordon, for appellants.

Don Stenberg, Attorney General, and Lynne R. Fritz for
appellee.

HasTINGS, C.J., BosLAuGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Succinctly, the issue in this case of first impression is whether
under Nebraska’s State Tort Claims Act the State of Nebraska
may be sued for contribution as an alleged joint tort-feasor.

In sustaining the State’s demurrer to the appellants’ petition
for such relief, the district court for Dawes County held that it
lacked subject matter jurisdiction because it found that a
contribution claim is not a tort action under Nebraska’s State
Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq. (Reissue
1987). We reverse the holding of the district court and remand
the cause for further proceedings.
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Appellants’ petition alleges that a collision of a tractor-trailer
unit operated by Edward Witte and owned by Iten Leasing
Company and an automobile operated by Kevin Jech in Dawes
County was, in part, proximately caused by the negligence of
the State. Jech, his wife, Joyce, and their two sons all received
injuries in the accident. Joyce Jech died as a result of the
injuries she received. The appellants, Northland Insurance
Company and The Travelers Companies (insurance
companies), provided liability insurance for Witte and Iten,
respectively.

A lawsuit filed in federal district court against Witte and Iten
resulted in a $1,250,000 jury verdict in favor of Kevin Jech as
personal representative of the estate of Joyce Jech. The petition
in the case under consideration alleges that additional lawsuits
were filed in the district court for Dawes County against Witte,
Iten, and the State by various Jech family members. Following
the verdict in federal district court, the insurance companies
settled all claims against Witte and Iten for $1,600,000.

Thereafter, in May 1989, in accordance with Nebraska’s
State Tort Claims Act, the insurance companies filed a claim
for contribution with the State Claims Board. The claim was
rejected in September 1989. No issue has been raised as to
whether the claim was timely filed. The insurance companies
instituted this lawsuit on October 12, 1989, alleging that the
State was negligent in (1) failing to properly maintain Highway
20 at or near the accident site and (2) failing to warn users of
Highway 20 of dangerous conditions existing at or near the
scene of the accident. In the prayer of their petition, the
insurance companies seek contribution of $800,000 from the
State toward the amount paid in settlement of the federal and
state court lawsuits.

On November 13, 1989, the State filed a demurrer to the
insurance companies’ petition, alleging that (1) the petition
failed to state a cause of action under Nebraska’s State Tort
Claims Act and that (2) the court lacked subject matter
jurisdiction because a contribution or indemnity claim is not a
tort action. The court sustained the demurrer, and the insurance
companies appealed to this court.

[W1hen ruling on a demurrer, a court must assume that the
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pleaded facts, as distinguished from legal conclusions, are
true as alleged and must give the pleading the benefit of
any reasonable inference from the facts alleged, but
cannot assume the existence of a fact not alleged, make
factual findings to aid the pleading, or consider evidence
which might be adduced at trial. . . . A petition will be
sufficient if, under the facts alleged, the law entitles a
plaintiff to recover. . . . That is to say, facts are sufficient
to constitute a cause of action when they are a narrative of
the events, acts, and things done or omitted which show a
legal liability of the defendant to the plaintiff.

(Citations omitted.) First Nat. Bank of Omaha v. State, 241

Neb. 267, 270-71, 488 N.W.2d 343, 346 (1992).

As previously indicated, the sole issue to be determined on
appeal is whether the district court was correct in holding that it
had “no jurisdiction of the subject matter for the reason that a
contribution or indemnity claim is not a tort action, under the
State Tort Claims Act . . . and therefore the cause of action
fails.”

Tort claim [under Nebraska’s State Tort Claims Act] shall
mean any claim against the State of Nebraska for money
only on account of damage to or loss of property or on
account of personal injury or death, caused by the
negligent or wrongful act or omission of any employee of
the state, while acting within the scope of his office or
employment, under circumstances where the state, if a
private person, would be liable to the claimant for such
damage, loss, injury, ordeath . . . .
(Emphasis supplied.) § 81-8,210(4).

Nebraska’s State Tort Claims Act is patterned after the
Federal Tort Claims Act. Security Inv. Co. v. State, 231 Neb.
536, 437 N.W.2d 439 (1989).

In United States v. Yellow Cab Co., 340 U.S. 543, 71 S. Ct.
399, 95 L. Ed. 523 (1951), the United States argued that, under
the Federal Tort Claims Act, it had not consented to be sued for
contribution claimed by a joint tort-feasor. The U.S. Supreme
Court stated that the Federal Tort Claims Act on its face amply
covered such consent and “waive[d] the Government’s
immunity from suit in sweeping language.” Yellow Cab Co.,
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340 U.S. at 547. The Court noted that “[t]he words ‘any claim
against the United States . . . on account of personal injury’ . ..
are broad words in common usage. They are not words of art.”
(Emphasis in original.) 340 U.S. at 548. In holding that the
Federal Tort Claims Act carries the Government’s consent to be
sued for contribution, the Court also fourid it significant that
claims for contribution were not included in the list of
exceptions contained within the Federal Tort Claims Act, to
which exceptions the waiver of immunity did not apply.
Similarly, Nebraska’s State Tort Claims Act has a list of
exceptions to its waiver of immunity which does not include
claims for contribution. See § 81-8,219(1).

The State cites Waldinger Co. v. P & Z Co., Inc., 414 F.
Supp. 59 (D. Neb. 1976), for the proposition that an action for
contribution does not fall within Nebraska’s State Tort Claims
Act. We reject the federal district court’s conclusion. We hold
that an action for contribution is covered under Nebraska’s
State Tort Claims Act, but only if a private person would be
liable to the claimant for the damage, loss, injury, or death.

The Nebraska Supreme Court has recognized claims for
contribution among negligent joint tort-feasors in Royal Ind.
Co. v. Aetna Cas. & Sur. Co., 193 Neb. 752, 229 N.W.2d 183
(1975). The court held that

in this jurisdiction there is no absolute bar to contribution
among negligent joint tort-feasors; and also, as in this
case, that a right to equitable contribution exists among
judgment debtors jointly liable in tort for damages
negligently caused, which right becomes enforceable on
behalf of any party when he [or she] discharges more than
his [or her] proportionate share of the judgment.
Id.at 764,229 N.W.2d at 190.

Although this court did not directly rule as to contribution
between negligent tort-feasors against whom judgments have
not yet been rendered, the federal district court applied the
principle that it believed the Nebraska Supreme Court would
utilize in such a case in the future. Reese v. AMF- Whitely, 420
E Supp. 985 (D. Neb. 1976). We adopt the interpretation of the
federal district court, which stated that the language in Royal
Ind. Co. “encompass[ed] both those against whom a plaintiff
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has successfully obtained a judgment and those whose liability
remains to be fixed . . . .” Reese, 420 F. Supp. at 987. Here,
because the insurance companies, before filing a lawsuit in state
court, filed a claim under Nebraska’s State Tort Claims Act, we
need not determine whether it would be proper for a defendant
to file a cross-claim in the original plaintiff’s suit or institute an
independent action for contribution by the original defendant
without filing a claim under Nebraska’s State Tort Claims Act.

We continue to embrace our language in Royal Ind. Co. that

“general principles of justice require that in the case of a
common obligation, the discharge of it by one of the
obligors without proportionate payment from the other,
gives the latter an advantage to which he is not equitably
entitled.” George’s Radio, Inc. v. Capital Transit Co., 75
App. D. C. [187] at 189, 126 F. 2d [219] at 221 [(1942)].
Thus, an eminent authority has pointed out the .
obvious lack of sense and justice in a rule which permits
the entire burden of a loss, for which two defendants were
equally, unintentionally responsible, to be shouldered by
one alone, according to the accident of a successful levy of
execution, the existence of liability insurance, the
plaintiff’s whim or spite, or his collusion with the other
wrongdoer, while the latter goes scot free.” Prosser, Law
of Torts (4th Ed.), § 50, p. 307.
193 Neb. at 763-64, 229 N.W.2d at 189.

Under the circumstances of this case, a private person, if
negligent, could be held liable to a joint tort-feasor who had
paid more than that person’ fair share of the damages or
judgment. Therefore, under Nebraska’s State Tort Claims Act,
the State could be held liable to such a joint tort-feasor.

The district court erred in sustaining the State’s demurrer.
This cause is remanded to the district court for Dawes County
for further proceedings not inconsistent with this opinion.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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MARJORIE JEAN STEIER, APPELLANT, V. CROSIER FATHERS OF
HASTINGS, NEBRASKA, APPELLEE.
492 N.W.2d 870

Filed December 11,1992. No. S-90-065.

1. Fair Employment Practices: Discrimination. The rights secured to employees by
the terms of Neb. Rev. Stat. § 48-1001 et seq. (Reissue 1988) are limited to those
employees engaged in employment where 25 or more employees are working, in
the case of age discrimination; or, in the case of the Nebraska Fair Employment
Practice Act, Neb. Rev. Stat. § 48-1101 et seq. (Reissue 1988), where 15 or more
employees are working.

2. Fair Employment Practices. Persons seeking relief under alleged violation of
rights set outin Neb. Rev. Stat. § 48-1001 et seq. (Reissue 1988) and in Neb. Rev.
Stat. § 48-1101 et seq. (Reissue 1988), the Nebraska Fair Employment Practice
Act, must be persons within the definitions set out in those statutes.

Appeal from the District Court for Adams County:
BERNARD SPRAGUE, Judge. Affirmed.

Thom K. Cope, of Bailey, Polsky, Cope & Wood, for
appellant.

Michael E. Sullivan, of Helmann & Sullivan, P.C., for ‘
appellee.

HastinGs, C.J., BOoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GraNT, and FAHRNBRUCH, JJ.

GRrANT, J.

Plaintiff, Marjorie Jean Steier, appeals from a judgment
entered in favor of defendant, Crosier Fathers of Hastings,
Nebraska, a nonprofit Nebraska corporation, upon the court’s
granting defendant’s motion for summary judgment.

Defendant’s motion for summary judgment was apparently
submitted to the trial court on plaintiff’s petition, with three
exhibits attached; defendant’s answer, with an exhibit attached;
and defendant’s “Affidavit in Support of Motion for Summary
Judgment” The parties agree that plaintiff began her
employment with defendant in October 1982 and that she was
terminated from her employment at the conclusion of a 1-year
period ending June 30, 1989, as set out in a written contract
between the parties. At the time of her termination, plaintiff
was 61 years old and was experiencing “some difficulty with her
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knees.”

Plaintiff, in her brief, sets out the following facts, which
facts are agreed to by defendant:

The Appellant, Marjorie Jean Steier, sued the Crosier
Fathers of Hastings because (she alleges) the Defendant
fired her because of her age and a physical disability. The
issues were not tried to the Court. Before any evidence was
adduced, the Defendant moved to dismiss the case via
summary judgment because Crosier Fathers did not have
15 or more employees.

Steier brought her suit pursuant to Neb. Rev. Stat.
20-148, which allows a person to sue a company for a
deprivation of rights secured by Nebraska laws. The laws
that Steier claimed were breached are a part of the
Nebraska Fair Employment Practices [sic] Act (§48-1104)
and a part of the Act Prohibiting Unjust Discrimination in
Employment Because of Age (§ 48-1004). By affidavit,
the Crosier Fathers showed they had less than the 15
employees and 25 employees needed to meet the
definitions of FEPA and the Age Act respectively.

Defendant contended and the Court agreed that
because Crosiers didn’t have the requisite number of
employees, the Court didn’t have jurisdiction to hear the
case. There was no question and the Defendant didn’t
contest that Crosiers was a “company” as defined in Neb.
Rev. Stat. § 20-148.

Brief for appellant at 4.

The trial court granted defendant’s motion for summary
judgment and entered judgment in favor of defendant.
Plaintiff timely appealed and in this court assigns as error the
actions of the trial court in granting defendant’s motion.

We have held: “ ¢ “A summary judgment is properly granted
when the pleadings . . . and affidavits in the record disclose that
there is no genuine issue concerning any material fact . . . and
that the moving party is entitled to judgment as a matter of law
. ... ” State v. Union Pacific RR. Co., 241 Neb. 675, 678,
490 N.W.2d 461, 464 (1992). Accord Scott v. Mattingly, 241
Neb. 276, 488 N.W.2d 349 (1992).

Plaintiff’s petition alleges, in the first cause of action, that
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defendant’s termination of plaintiff’s employment deprived
plaintiff of “rights secured by the Nebraska Act Prohibiting
Unjust Discrimination in Employment Because of Age, Neb.
Rev. Stat. §§ 48-1001 to 1010 (Reissue 1988).” Her second
cause of action alleged that defendant, in terminating her
employment, deprived her of “rights secured to her by the
Nebraska Fair Employment Practice Act,” Neb. Rev. Stat.
§ 48-1101 et seq. (Reissue 1988), in that plaintiff was a disabled
person within the meaning of that act.

The petition further alleges that plaintiff’s first cause of
action “is brought pursuant to Neb. Rev. Stat. §20-148 (Reissue
1987) for redress for the deprivation of said rights” set out in
Neb. Rev. Stat. § 48-1001 et seq. (Reissue 1988) and that the
second cause of action was brought “pursuant to Neb. Rev.
Stat. §20-148 (Reissue 1987).”

Neb. Rev. Stat. § 20-148 (Reissue 1991) provides in pertinent
part:

(1) Any person or company . . . who subjects or causes
to be subjected any citizen of this state . . . to the
deprivation of any rights, privileges, or immunities
secured by the . . . laws of the State of Nebraska, shall be
liable to such injured person in a civil action or other
proper proceeding for redress brought by such injured
person.

Section 48-1002(2) provides that “[e]Jmployer shall mean any
person having in his or her employ twenty-five or more
individuals . . . . Section 48-1102(2) provides that “[e]Jmployer
shall mean a person engaged in an industry who has fifteen or
more employees for each working day in each of twenty or more
calendar weeks in the current or preceding calendar year . ...”

By affidavit executed November 29, 1989, defendant stated
it employed “four full-time people and six part-time people”
and that defendant did not employ, at any time during the year
preceding November 29, 1989, more than 12 full-time and
part-time employees. Plaintiff does not object to this factual
statement.

The “Laws of the State of Nebraska” which plaintiff alleges
contain rights which she has been denied are § 48-1001 et seq.
and § 48-1101 et seq. The rights secured to employees by the
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terms of those statutes are limited to the rights of employees
engaged in employment where 25 or more employees are
working, in the case of age discrimination; or, in the case of the
Nebraska Fair Employment Practice Act, where 15 or more
employees are employed. Persons seeking relief under alleged
violation of rights set out in § 48-1001 et seq. and in § 48-1101
et seq. must be persons within the definitions set out in those
statutes.

The facts are clear that defendant does not fall within the
criteria set out in those legislative acts, and therefore, the terms
of those acts do not apply to plaintiff and defendant in the case
before us.

The trial court was correct in granting defendant’s motion
for summary judgment and entering judgment for defendant.

AFFIRMED.

IN RE INTEREST OF LAWRENCE J. POWERS, ALLEGED TO BE A
MENTALLY ILL DANGEROUS PERSON.
STATE OF NEBRASKA, APPELLEE, V. LAWRENCE J. POWERS,
APPELLANT.
493 N.W.2d 166

Filed December 11, 1992. No. S-90-206.

1. Statutes: Appeal and Error. Statutory interpretation is a matter of law in
connection with which an appellate court has an obligation to reach an
independent correct conclusion irrespective of the determination made by the
trial court.

2. Statutes. A court will construe statutes relating to the same subject matter
together so as to maintain a consistent and sensible scheme.

3. Statutes: Legislature: Intent. When considering a series or collection of statutes

pertaining to a certain subject matter which are in pari materia, they may be

conjunctively considered and construed to determine the intent of the

Legislature, so that different provisions of the act are consistent and sensible.

: . When asked to interpret a statute, a court must
determine and give effect to the purpose and intent of the Legislature as
ascertained from the entire language of the statute considered in its plain,
ordinary, and popular sense; it is the court’s duty, if possible, to discover the
Legislature’s intent from the language of the statute itself.
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5. Words and Phrases. In popular parlance, the word “any” usually means all or
every.

6. ______.Anissueisadisputed point or question which the partiesto a proceeding
desire the tribunal to decide.

Appeal from the District Court for Lancaster County:
DoNaLD E. ENDACOTT, Judge. Reversed and remanded with
direction.

Dennis R. Keefe, Lancaster County Public Defender, and
Michael D. Gooch for appellant.

Sara Fullerton, Deputy Lancaster County Attorney, for
appellee.

Rebecca M. Peterson and A. Jocelyn Ritchie for amicus
curiae Nebraska Advocacy Services, Inc.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

CAPORALE, J.

The movant, Lawrence J. Powers, appeals the district court’s
affirmance of the Lancaster County Mental Health Board’s
denial of a due process hearing on his motion for a review of his
status. He asserts that the district court erred in that, among
other things, the relevant statutory scheme provides for such a
hearing. That assignment of error having merit, we reverse, and
remand with direction.

On January 13, 1986, the State filed a petition under the
Nebraska Mental Health Commitment Act, Neb. Rev. Stat.
§§ 83-1001 through 83-1078 (Reissue 1987 & Cum. Supp.
1992), alleging that Powers was mentally ill, dangerous to
others, and unable to meet his basic human needs. More
specifically, the State alleged that Powers was psychotic and
assaultive and had, on January 11, 1986, assaulted and
seriously injured his wife.

Powers admitted the foregoing allegations at a hearing held
before the board on January 23, 1986. The board, finding that
neither voluntary hospitalization nor other less restrictive
treatment alternatives were available, thereafter ordered
Powers committed to the care and custody of the Department
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of Public Institutions for treatment, where he has remained
under a variety of treatment plans.

On July 18, 1989, Powers filed a motion asking that the
board review the matter at a hearing, asserting that he was no
longer mentally ill and dangerous, that he no longer posed a
danger of assaultive behavior, and that a less restrictive plan
was now available, as he could benefit from outpatient
treatment. On the following day, the board denied the motion,
ruling that it lacked statutory authority to grant a hearing upon
the request of the committed individual, otherwise referred to
in the relevant statutes as the subject.

Powers contends, among other things, that contrary to the
determination of the district court, § 83-1046 grants the board
authority to hold a review hearing upon the subject’s motion.

On the other hand, the State urges that while § 83-1046
empowers the board to terminate or change a subject’s
treatment plan whenever it is shown that cause for doing so
exists, the means by which cause is to be shown is by providing
the board the periodic progress reports contemplated by
§ 83-1045, and that neither statute authorizes, much less
requires, the board to conduct a hearing on a subject’s own
motion for a change.

Section 83-1045 reads:

The official, agency or other person designated by the
mental health board . . . to be responsible for the subject’s
individualized treatment plan shall submit periodic
progress reports to the board, which board shall distribute
copies to other interested parties. Each progress report
shall summarize progress which has been made under the
plan and shall state whether the treatment plan has been
modified. Such progress reports shall be filed with the
board for review and inclusion in the subject’s board file,
and served upon the county attorney, the subject and his
or her counsel, if he or she has counsel, and his or her
parent or legal guardian, if he or she is a minor or legally
incompetent, within ten days of the submission of the
individualized treatment plan of a subject whose order of
final disposition requires full-time inpatient hospitali-
zation or custody. Such progress reports shall be so filed
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and served, in the cases of all subjects undergoing
board-ordered treatment . . . no less frequently than every
ninety days following the filing of their initial
individualized treatment plans for a period of one year
from the date of such filing and every six months
thereafter.

Section 83-1046 provides:

Whenever it shall be shown, by any person, to the
satisfaction of the mental health board that either cause no
longer exists for the care or treatment or a less restrictive
alternative exists for a person committed as a mentally ill
dangerous person, the mental health board shall order the
immediate discharge of that person or change the
treatment disposition. When a change in disposition is in
issue, due process protections afforded under this act shall
attach to the subject.

In the State’s view, an aggrieved subject’s remedy is through
§ 83-1066, which provides, in relevant part, that subjects “shall
have the right . . . (9) To file, either personally or by counsel,
petitions or applications for writs of habeas corpus for the
purpose of challenging the legality of such subject’s custody or
treatment.”

We begin our analysis by noting that statutory interpretation
is a matter of law in connection with which an appellate court
has an obligation to reach an independent correct conclusion
irrespective of the determination made by the trial court. See,
Young v. Dodge Cty. Bd. of Supervisors, ante p. 1, 493
N.W.2d 160 (1992); Sarpy County v. City of Springfield, 241
Neb. 978, 492 N.W.2d 566 (1992); First Nat. Bank v. Heiden,
241 Neb. 893, 491 N.W.2d 699 (1992); Shiers v. Shiers, 240 Neb.
856,485 N.W.2d 574 (1992).

Asrecently reaffirmed, a court will construe statutes relating
to the same subject matter together so as to maintain a
consistent and sensible scheme. In re Estate of Morse, 241 Neb.
40, 486 N.W.2d 195 (1992). Additionally, when considering a
series or collection of statutes pertaining to a certain subject
matter which are in pari materia, they may be conjunctively
considered and construed to determine the intent of the
Legislature, so that different provisions of the act are consistent
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and sensible. Coleman v. Chadron State College, 237 Neb. 491,
466 N.W.2d 526 (1991). Moreover, when asked to interpret a
statute, a court must determine and give effect to the purpose
and intent of the Legislature as ascertained from the entire
language of the statute considered in its plain, ordinary, and
popular sense; moreover, it is the court’s duty, if possible, to
discover the Legislature’s intent from the language of the
statute itself. See Sarpy County v. City of Springfield, supra.

Section 83-1066(1) provides that unless declared incompetent
by an appropriate authority, a subject has the right to be
considered legally competent for all purposes. As there is no
claim that any authority has declared Powers to be
incompetent, he is unquestionably, as he contends, a “person”
as contemplated by § 83-1046. Moreover, in popular parlance,
the word “any” usually means all or every. In re Estate of
Tjaden, 225 Neb. 19, 402 N.W.2d 288 (1987). Thus, contrary to
the State’s contention, Powers is among those who, under the
express terms of § 83-1046, may show the board that cause
exists for release or for a change in his treatment.

The State’s claim that there nonetheless exists no statutory
language authorizing a hearing to make such a showing under
the circumstances present here ignores the last sentence of
§ 83-1046, which attaches to a subject the “due process
protections afforded under [the] act” when a “change in
disposition is in issue.” An issue has been defined as a disputed
point or question which the parties to a proceeding desire the
tribunal to decide. See Com. v. Willow Grove Veterans Home
Ass’n, 97 Pa. Commw. 391, 509 A.2d 958 (1986), questioned
on unrelated matter, Appeal of Borough of Churchill, 525 Pa.
80, 575 A.2d 550 (1990). Since through his motion Powers
claims he is no longer mentally ill such as to be dangerous to
others and seeks to have his treatment plan changed, Powers
has clearly put in issue the appropriateness of a change in
disposition, a matter within the board’s jurisdiction.

Section 83-1047 provides that in “addition to the rights
granted subjects of petitions by any other provisions of this act,
such subjects shall be entitled to the rights provided in sections
83-1048 to 83-1064 during proceedings against them under this
act.” (Empbhasis supplied.) The reference therein to more than
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one proceeding demonstrates that Powers did not stop being
the subject of a petition merely because a hearing had been held
when he was first proceeded against. Moreover, while § 83-1048
reads only that the “subject of a petition shall, in advance of the
hearing,” be entitled to certain enumerated rights relating to
notice, § 83-1055 contemplates subsequent hearings by reciting
that “[a]ll mental health board hearings under” the act shall be
closed to the public. (Emphasis supplied.) As further examples,
§ 83-1059 provides, among other things, that the “rules of
evidence applicable in civil proceedings shall be followed at all
hearings” held under the act, and § 83-1061 provides that “[a]ll
proceedings held” under the act be of record. (Emphasis
supplied.)

Thus, the act clearly and plainly contemplates that due
process be afforded at hearings other than the one held upon
the filing of the initial petition.

That a subject has the right to challenge the board’s
determinations by writ of habeas corpus does not mean that the
subject has no right to a hearing before the board on his or her
own motion for a change in the manner he or she is treated.

Accordingly, the judgment of the district court is reversed
with the direction that it remand the cause to the board for
further proceedings consistent with law.

REVERSED AND REMANDED WITH DIRECTION.

KAREN ANNKLEAGER, APPELLEE, V. ANDREW JAMES KLEAGER,
APPELLANT.
492 N.W.2d 873

Filed December 11, 1992. No. S-90-222.

Appeal from the District Court for Scotts Bluff County:
RoBERT O. HIPPE, Judge. Affirmed.

John W. Ballew, Jr., of Simmons, Olsen, Ediger, Selzer &
Ballew, P.C., for appellant.
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John Sorensen and, on brief, John F. Wright, of Wright,
Sorensen & Brower, P.C., for appellee.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

In this domestic relations case, respondent-appellant
Andrew James Kleager, the husband, appeals from the trial
court’s order denying his application for modification of the
decree of dissolution of marriage to reduce the amount of
alimony awarded in the original decree of June 14, 1985.

We find that any changes in circumstances which were within
the contemplation of the parties at the time of the decree, or
that were accomplished by the mere passage of time, do not
justify a change or modification of the order. Desjardins v.
Desjardins, 239 Neb. 878, 479 N.W.2d 451 (1992); Wagner v.
Wagner,224 Neb. 155,396 N.W.2d 282 (1986).

The modification of an alimony award is a matter initially
entrusted to the discretion of the trial court. On appeal, such
decisions are reviewed de novo on the record and are affirmed
in the absence of an abuse of discretion. Desjardins v.
Desjardins, supra; Helms v. Helms, 234 Neb. 630, 452 N.W.2d
269 (1990).

We have reviewed the record de novo as we are required to
do, and we have determined that the trial court did not abuse its
discretion with regard to any of the matters of which complaint
is made. See Helms v. Helms, supra. The decree of the district
court is affirmed. Appellant is ordered to pay $1,500 to
appellee to apply to her attorney fees.

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V.STEPHEN R. STYSKAL,
APPELLANT.
493 N.W.2d 313

Filed December 11,1992. No. S-91-042.

1. Criminal Law: Courts: Appeal and Error. Under Neb. Rev. Stat. § 25-2733
(Reissue 1989), in an appeal of a criminal case from the county court, the district
courtacts as an intermediate court of appeal, and as such, its review is limited to
anexamination of the county court record for error or abuse of discretion.

2. Rules of Evidence: Other Acts. 1t is firmly established that Neb. Rev. Stat.
§ 27-404(2) (Reissue 1989) is a rule of inclusion which permits the use of relevant
other crimes, wrongs, or acts for all purposes except to prove the character of a
person in order to show that such person acted in conformity with that character.

3. Rules of Evidence: Words and Phrases. Most evidence a party offers is
prejudicial to the opposing party and is only unfair prejudice if it tends to
suggest a decision on an improper basis.

4. Rules of Evidence: Sexual Assault, Where a sexual assault victim’s accusations
of improper contact, standing alone, seem improbable or a result of a
misunderstanding in light of the necessary surrounding circumstances, the
relevancy and probative value of evidence substantiating the victim’s claim is
great.

5. Postconviction: Prisoners: Standing: Probation and Parole: Words and
Phrases. A prisoner on parole is sufficiently restricted to render that person “in
custody under sentence” for purposes of the Nebraska Postconviction Act.

6. Postconviction: Standing: Probation and Parole: Words and Phrases. Under a
broad reading of Neb. Rev. Stat. § 29-3001 (Reissue 1989), court-ordered
probation constitutes ‘‘custody under sentence” for postconviction relief
remedies under the Nebraska Postconviction Act.

7. Effectiveness of Counsel: Proof. To sustain a successful claim of ineffective
assistance of counsel, a defendant must prove that (1) counsel’s performance
was deficient and that (2) such deficient performance prejudiced the defense.

Appeal from the District Court for Hall County, WiLLiaM H.
RILEY, Judge, on appeal thereto from the County Court for Hall

County, RicHARD E. WEAVER, Judge. Judgment of District
Court affirmed.

Steven E. Achelpohl, of Schumacher & Achelpohl, for
appellant.

Don Stenberg, Attorney General, and Mark D. Starr for
appellee.

HaAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.
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WHITE, J.

After a Hall County Court bench trial, defendant-appellant,
Stephen R. Styskal, D.D.S., was convicted of sexual assault in
the third degree, in violation of Neb. Rev. Stat. § 28-320(1)(a)
(Reissue 1989). For this Class I misdemeanor, Styskal was fined
$1,000 and placed on 2 years’ probation conditioned on certain
limitations on his dental practice and his participation in
counseling. On appeal, the district court for Hall County
affirmed Styskal’s conviction and sentence. Styskal appeals,
alleging that the district court erred in finding that prior bad act
evidence was admissible, refusing to remand the cause to
county court for a hearing on the claim of ineffective assistance
of counsel, refusing to admit an exhibit at the district court
hearing on appeal, and failing to find that defendant was
deprived of effective assistance of trial counsel.

The facts alleged at trial are mostly disputed by the
defendant; however, when viewed in the light most favorable to
the State, the evidence reveals the following: Styskal is a dentist
practicing in Grand Island, Nebraska. On February 17, 1989,
the victim went to see the defendant with complaints of jaw,
back, and chest pain resulting from an automobile accident
some 2 months prior. It is undisputed that the victim was
suffering from temporomandibular joint disorder (TMJ), a jaw
disorder which she hoped the defendant could treat.

Styskal examined the victim in the presence of her husband.
During the examination, Styskal had the victim stand up while
he lifted her sweater and massaged or palpated her back,
starting at her shoulders. As the defendant moved his hands
toward her lower back, he pulled down the victim’s pants and,
unknown to the victim’ husband, placed his finger in the
victim’s anus. Styskal then briefly checked the victim’s teeth and
proceeded to examine her chest. Styskal lifted the front of the
victim’s sweater, palpated her sternum, and proceeded to
expose and hold her right breast. According to the victim, the
defendant then stated, “[O]ops, I’m sorry,” and he removed his
hand from her breast. The victim’s husband was able to observe
that his wife’s buttocks and right breast were exposed sometime
during the respective back and chest examinations.

In his defense, Styskal denies touching the victim’s buttocks,
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anus, or breast. Instead, Styskal asserts that he merely
performed an examination for TMJ, which includes an
inspection of the jaw, mouth, muscles of mastication
(chewing), and the trapezius muscles (a pair of large back
muscles). Because the victim complained of chest pain, his
examination also included the sternalis muscle (a chest muscle
attached to the breastbone). Defendant offered several excerpts
from a medical treatise into evidence, along with a brief
technical letter from another Grand Island dentist, both of
which described muscle evaluations for head and jaw
examinations.

The victim and her husband both testified at trial. The State
also called two of Styskal’s former patients to testify. These two
witnesses were allowed to recall, over a Neb. Rev. Stat.
§ 27-404(2) (Reissue 1989) objection by the defense, separate
and independent incidents when Styskal inappropriately
touched their breasts during dental examinations in 1985. The
first witness visited Styskal for a routine checkup and had no
specific medical complaints or problems. The second witness
visited Styskal for her yearly checkup and complained of pain
in her right jaw from a suspected bad tooth. Both witnesses
related their shock when Styskal unexpectedly examined their
axillary and breast area.

At the conclusion of the evidence, the county court found the
defendant guilty of the offense charged. After a presentence
investigation was completed, Styskal was sentenced as noted
above. Styskal appealed his conviction and sentence to the
district court for Hall County. In the notice of appeal to the
district court, Styskal asserted that the judgment was not
supported by the evidence, that the conviction was in
contravention of state law, and that the judgment was contrary
to the Sixth Amendment of the U.S. Constitution and article I,
§ 11, of the Nebraska Constitution.

The district court held that the testimony of the two prior
patients did not violate the prohibition in § 27-404(2), which
holds that prior bad acts are inadmissible to show the
defendant’s propensity or disposition to commit the crime. The
court found the evidence properly admissible to prove the
necessary intent required by the definition of sexual contact in
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Neb. Rev. Stat. § 28-318(5) (Reissue 1989) and found that the
probative value of the testimony was not outweighed by the
damage of unfair prejudice. The court also sustained a State
objection to an exhibit offered in support of an ineffective
assistance of counsel claim. Finding no error on the record nor
any abuse of discretion, the district court affirmed the county
court’s judgment of conviction and sentence, and this appeal
ensued.

We note that no assignments of error were filed with the
district court, nor were the appeal briefs to the district court
made a part of the record brought before this court. However,
since the appeal to the district court was filed just prior to our
decision in State v. Erlewine, 234 Neb. 855, 452 N.W.2d 764
(1990), and well before the adoption of Neb. Ct. R. of Cty. Cts.
52(IXG) (rev. 1992), this court will consider those errors which
could have been properly raised and preserved in the district
court.

Under Neb. Rev. Stat. § 25-2733 (Reissue 1989), in an appeal
of a criminal case from the county court, the district court acts
as an intermediate court of appeal, and as such, its review is
limited to an examination of the county court record for error
or abuse of discretion. State v. Sock, 227 Neb. 646, 419 N.W.2d
525 (1988). Both the district court and the Nebraska Supreme
Court generally review appeals from the county court for error
appearing on the record. Erlewine, supra.

Styskal alleges that the district court erred in upholding the
admissibility of the testimony of the two prior patients. Styskal
argues that this testimony concerned prior bad acts that were
probative only to show his propensity to commit the crime and
were therefore inadmissible under § 27-404(2).

It is firmly established that § 27-404(2) is a rule of inclusion
which permits the use of relevant other crimes, wrongs, or acts
for all purposes except to prove the character of a person in
order to show that such person acted in conformity with that
character. State v. Kern, 224 Neb. 177, 397 N.W.2d 23 (1986).
The statute states several purposes for which prior bad acts are
admissible: as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake
or accident. This list of acceptable uses is illustrative and not
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intended to be exclusive. State v. Stephens, 237 Neb. 551, 466
N.W.2d 781 (1991) (citing State v. Yager, 236 Neb. 481, 461
N.W.2d 741 (1990)).

The crime with which Styskal was charged required that the
State prove that Styskal acted with the intent to touch “the
victim’s sexual or intimate parts” and that the sexual contact
included only conduct which could “be reasonably construed as
being for the purpose of sexual arousal or gratification of either
party.” § 28-318(5). In addition to denying that he touched the
victim’s buttocks, anus, or breasts, the defense attempted to
justify the defendant’s examination of the chest and back areas
as necessary for a diagnostic purpose related to the victim’s
TMJ condition and chest complaints. The testimony of the two
prior patients, who both related similar inappropriate contact
during routine dental checkups, was admissible to disprove that
the purpose of the examination of the chest area was within
specific diagnostic criteria and to prove that the purpose of the
examination was instead contact for sexual arousal or
gratification.

Aside from the intent issue, the witnesses’ testimony was also
admissible to demonstrate the absence of consensual contact.
Defendant testified that he had explained the procedure he was
about to perform, implying that he had received the victim’s
consent prior to any touching. The testimony of the two prior
patients substantiated the victim’s claim that he unexpectedly
examined her without any prior explanation or forewarning.
Finally, the victim’s testimony that defendant stated, “[O]ops,
I’m sorry,” also makes the evidence of the prior incidents
admissible for the purpose of proving absence of mistake.

Having found that the testimony of the prior patients was
relevant and admissible for a proper purpose under
§ 27-404(2), we must next determine whether the probative
value of the testimony was not substantially outweighed by the
danger of unfair prejudice, in violation of Neb. Rev. Stat.
§ 27-403 (Reissue 1989). Most evidence a party offers is
prejudicial to the opposing party and is only unfair prejudice if
it tends to suggest a decision on an improper basis. Stephens,
supra. We note that where a victim’s accusations of improper
contact, standing alone, seem improbable or a result of a
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misunderstanding in light of the necessary proximity and
contact between a dentist and a patient, the relevancy and
probative value of evidence substantiating the victim’s claim is
great. Balancing the probative value of the testimony against
the danger of unfair prejudice is within the discretion of the trial
court, and we find no indication in the record to suggest that the
court admitted the evidence for an impermissible purpose.

We next address thg defendant’s assertions that either his
cause should have been remanded to county court for a hearing
on the claim of ineffective assistance of counsel or the district
court should have admitted his proffered exhibit and found
that defendant was deprived of effective assistance of trial
counsel. Styskal argues that since trial counsel failed to file a
motion for new trial, and since he is not entitled to
postconviction relief because he is not “in custody” within the
meaning of Neb. Rev. Stat. § 29-3001 (Reissue 1989), he was
deprived of an opportunity to evidence an ineffective assistance
of counsel claim. We find these assertions are without merit.

This court has yet to address whether a defendant on
probation is within the “in custody” requirement of our
postconviction relief statutes. We have previously held that a
prisoner on parole is sufficiently restricted to render that person
“in custody under sentence” for purposes of the Nebraska
Postconviction Act, Neb. Rev. Stat. § 29-3001 et seq. (Reissue
1989). State v. Thomas, 236 Neb. 553, 462 N.W.2d 862 (1990).
The “in custody under sentence” language in postconviction
relief statutes is generally patterned after the federal habeas
corpus remedies of 28 U.S.C. § 2255 (1988). Noting that
probation conditions impose substantial restraints on
defendants, other jurisdictions have held that defendants on
probation should also be considered “in custody” for purposes
of postconviction relief statutes which impose the same or
similar restriction as the federal procedure. See, Wright v.
United States, 732 F.2d 1048 (2d Cir. 1984), cert. denied 469
U.S. 1106, 105 S. Ct. 779, 83 L. Ed. 2d 774 (1985); United
States v. Condit, 621 F2d 1096 (10th Cir. 1980); U.S. v.
Sinclair, 702 F. Supp. 477 (D. Del. 1989); State v. Bolyea, 520
So. 2d 562 (Fla. App. 1988); Adams v. State, 677 S.W.2d 408
(Mo. App. 1984).
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Our postconviction act is a broader basis for relief than the
federal remedies. Thomas, supra. Under a broad reading of the
language of § 29-3001, we hold that court-ordered probation
constitutes “custody under sentence” for postconviction relief
remedies under the Nebraska Postconviction Act. Because
Styskal is entitled to ask for postconviction relief, his due
process rights were not violated when the district court refused
to remand the cause for an evidentiary hearing and refused to
admit the exhibit.

Styskal also argues that the district court erred in not finding
the record evidenced that he was deprived of effective assistance
of counsel. To sustain a successful claim of ineffective
assistance of counsel, a defendant must prove that (1) counsel’s
performance was deficient and that (2) such deficient
performance prejudiced the defense. State v. Ellefson, 231
Neb. 120,435 N.W.2d 653 (1989).

Defendant first asserts that his trial counsel was ineffective
because he failed to offer the Department of Health disposition
proceeding to rebut the testimony of the two witnesses who
were prior patients. Styskal’s trial counsel had in fact filed a
motion in limine to prevent the admission of the department’s
disposition. The department’s investigation resulted in a
negotiated settlement wherein defendant admitted that the
validity of the axillary examinations he performed was in
question and agreed that he would no longer conduct such
examinations. This admission alone would potentially buttress
the testimony of the two witnesses instead of rebutting the
effect of their allegations as asserted by defendant.
Furthermore, if Styskal’s trial counsel had offered the
department’s report, the State could possibly have offered the
complete record of the investigation. This investigation
included separate allegations, confirmed by at least six of
Styskal’s employees, that Styskal had inappropriately touched
other attractive female patients, as well as the employees
themselves, on numerous occasions. Any assertion that
Styskal’s trial counsel was ineffective because he failed to open
the door to have such evidence offered at trial is preposterous.

Styskal further asserts that his trial counsel was ineffective
because he did not offer evidence of the standard of care
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relating to examinations for TMJ other than the one letter of a
local dentist and Styskal’s own testimony. Considering that
defendant admitted that a proper TMJ examination would not
have included contact with a patient’s breasts or buttocks, and
considering that the State did not offer any expert testimony
that contradicted the defendant’s medical explanation,
defendant has failed to demonstrate how he was prejudiced by
this decision of his counsel. The department’s investigation,
which the trial judge reviewed only for sentencing purposes,
reveals that the local dentists and dental schools agreed that a
dentist should not touch a patient below the collarbone. We
find that Styskal’s trial counsel’s decision not to call an expert
witness, who could have done more harm than good by
contradicting the defense, was not deficient or sufficiently
prejudicial to support an ineffective assistance of counsel
claim.

To reiterate, we find that the district court did not err in
refusing to remand the cause to the trial court for an evidentiary
hearing or in refusing to admit defendant’s proffered exhibit.
We also find that the trial court did not err in ruling that the
evidence of the defendant’s inappropriate contact with other
patients was admissible for a proper purpose and did not
unfairly prejudice the defendant. Finding the assignments of
error without merit and the record void of any plain error, we
hold that defendant’s conviction and sentence for third degree
sexual assault are affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. TERRY REICHERT, APPELLANT.
492N.W.2d 874

Filed December 11,1992. No. S-91-451.

1. Convictions: Appeal and Error. In determining whether evidence is sufficient to
sustain a conviction in a bench trial, an appellate court does not resolve conflicts
in evidence, pass on credibility of witnesses, evaluate explanations, or reweigh
evidence presented, which are within a fact finder’s province for disposition. A
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conviction in a bench trial of a criminal case is sustained if the evidence, viewed
and construed in the light most favorable to the State, is sufficient to support
that conviction. The trial court’s findings have the effect of a verdict and will not
be set aside unless clearly erroneous.

2. Assault. A person commits the offense of assault in the third degree if he
intentionally, knowingly, or recklessly causes bodily injury to another person.

3. Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of
counsel, a defendant must show that (1) counsel’s performance was deficient
and (2) such deficient performance prejudiced his defense, that is, a
demonstration of reasonable probability that but for counsel’s deficient
performance the result of the proceedings would have been different.

4. Effectiveness of Counsel. If it is easier to dispose of an ineffective assistance of
counsel claim on the ground of lack of sufficient prejudice, that course should
be followed.

5. Trial: Evidence. When evidence is merely cumulative to properly admitted
testimony of a defendant, the admission of such evidence over objection
constitutes harmless error.

6. Sentences: Appeal and Error. A sentence within statutory limits will not be
dlsturbed upon appeal absent an abuse of discretion.

. In considering a sentence, the sentencing court is not limited in
its discretion to any mathematically applied set of factors. The appropriateness
of a sentence is necessarily a subjective judgment and includes the sentencing
judge’s observation of the defendant’s demeanor and attitude and all the facts
and circumstances surrounding the defendant’s life.

8. Appeal and Error. Assignments of error not discussed are not considered by an
appellate court.

. Appeal from the District Court for Scotts Bluff County,
ALFRED J. KoRrTUM, Judge, on appeal thereto from the County

Court for Scotts Bluff County, JAMES L. MACKEN, Judge.
Judgment of District Court affirmed.

Robert L. Gridley, of Robert L. Gridley Law Office, for
appellant.

Don Stenberg, Attorney General, and Mark D. Starr for
appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Terry Reichert appeals his conviction for third degree assault
upon Abel Plasencio at the Scotts Bluff County fair, which
resulted in Reichert’s being sentenced to 15 days in jail and his
being fined $500.
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Reichert was found guilty of the Class I misdemeanor
following a bench trial in Scotts Bluff County Court, which
guilty finding and sentence he appealed to the district court for
Scotts Bluff County. The district court affirmed Reichert’s
conviction and sentence. Reichert then appealed to this court.

On appeal to this court, Reichert claims that the district
court erred in failing to find that (1) there was insufficient
evidence to convict him, (2) he had ineffective assistance of
counsel, (3) his sentence is excessive, and (4) the trial judge was
prejudiced against him. There being no merit to any of
Reichert’s assignments of error, we affirm his conviction and
sentence.

SCOPE OF REVIEW

In determining whether evidence is sufficient to sustain a
conviction in a bench trial, an appellate court does not resolve
conflicts in evidence, pass on credibility of witnesses, evaluate
explanations, or reweigh evidence presented, which are within a
fact finder’s province for disposition. A conviction in a bench
trial of a criminal case is sustained if the evidence, viewed and
construed in the light most favorable to the State, is sufficient
to support that conviction. The trial court’s findings have the
effect of a verdict and will not be set aside unless clearly
erroneous. State v. Crowdell, 241 Neb. 216, 487 N.W.2d 273
(1992); State v. Oldfield, 236 Neb. 433, 461 N.W.2d 554 (1990).

FACTS

Construing the facts of this case most favorably to the State,
the evidence shows the following:

About 11 p.m. on August 17, 1990, Reichert was walking
along the midway of the Scotts Bluff County fair when he and
Plasencio accidentally bumped into each other. Plasencio
testified that Reichert then became “hyper” and challenged
Plasencio to a fight. Plasencio testified that when he refused to
fight, Reichert pointed and said, “Oh, the cops!” While
Plasencio was distracted by looking to where Reichert was
pointing, Reichert kicked Plasencio in the groin and struck him
in the face. Plasencio fought back, and the two wrestled on the
ground. When someone in the crowd yelled that the police were
coming, Reichert got up and ran.
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Raymond Huffman, a Scotts Bluff County deputy sheriff
working as a security officer at the county fair, arrived on the
scene shortly after Reichert’s departure. Huffman testified that
Plasencio’s clothes were torn and that he had a bloody lip and a
bleeding gash on the left side of his nose. Plasencio told
Huffman that Reichert had left in a Bronco, which was
subsequently determined to be a Blazer. Huffman radioed this
information and a possible license plate number to the Mitchell
police.

George Harpole, Mitchell’s assistant police chief, testified
that he and his chief of police stopped a Blazer matching the
description given by Huffman a short time after receiving the
radio call. Reichert was a passenger in the vehicle, which was
being driven by a friend of Reichert’s. Reichert was not wearing
a shirt at the time. Harpole noted several red marks on
Reichert’s body and on his face. The two Mitchell police
officers asked Reichert to accompany them back to the
fairground in the cruiser. Reichert complied with this request.
He was not placed under arrest at that time.

Harpole testified that when he asked Reichert what went on
at the fairground, Reichert denied knowing anything. Upon
further questioning by the officers, Reichert denied striking
Plasencio. He later admitted that he and Plasencio had fought
and that he had struck Plasencio.

Reichert testified that Plasencio had lowered his shoulder
and had deliberately run into him. Reichert claimed he struck
Plasencio only in self-defense after Plasencio picked a fight
with him. Reichert stated that when the fight was over, he got
up and walked away. '

As aresult of the incident, Reichert was arrested and charged
with assault in the third degree pursuant to Neb. Rev. Stat.
§ 28-310(1) (Reissue 1989).

SUFFICIENCY OF THE EVIDENCE
Under § 28-310(1), “[a] person commits the offense of
assault in the third degree if he: (a) Intentionally, knowingly, or
recklessly causes bodily injury to another person. . . .”
Separated, the two elements of the crime are (1) an intentional,
knowing, or reckless act which (2) causes bodily injury to
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another person.

After Plasencio refused to fight, Reichert first distracted his
victim and then mounted an unprovoked attack by kicking
Plasencio in the groin and then striking him. These are
obviously intentional acts. It is clear from the evidence that
Plasencio suffered bodily injury as a result of the attack. These
facts are legally sufficient to support a conviction for assault in
the third degree. It was not clearly erroneous for the trial court
to find beyond a reasonable doubt that Reichert was guilty of
the crime with which he was charged.

INEFFECTIVE ASSISTANCE OF COUNSEL

To sustain a claim of ineffective assistance of counsel, a
defendant must show that (1) counsel’s performance was
deficient and (2) such deficient performance prejudiced his
defense, that is, a demonstration of reasonable probability that
but for counsel’s deficient performance the result of the
proceedings would have been different. State v. Wickline, 241
Neb. 488, 488 N.W.2d 581 (1992); State v. Stahl, 240 Neb. 501,
482 N.W.2d 829 (1992). However, the two prongs of the test do
not necessarily have to be addressed in order. If it is easier to
dispose of an ineffectiveness claim on the ground of lack of
sufficient prejudice, that course should be followed. State v.
Wickline, supra. Accord State v. Hawthorne, 230 Neb. 343,
431 N.W.2d 630 (1988).

Reichert alleges he had ineffective assistance of counsel at
trial because his attorney failed to file a motion to suppress
certain statements Reichert made to Huffman and Harpole
while Reichert was in the backseat of the police cruiser on the
night in question, and because counsel failed to object to such
testimony by the officers at trial. Reichert contends that he was
in police custody when such statements were made, that he had
not been advised of his Miranda rights, and that he had not
waived any of his rights. Huffman agreed that Reichert was
never told his Mirandarights.

It is not necessary for us to determine whether any of
Reichert’s statements to the officers should have been
suppressed or objected to by counsel. Reichert himself testified
in detail of his conversations with Huffman on the night of his
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arrest. In all material respects, Reichert’s testimony was in
agreement with that of Huffman.

Reichert also claims that his counsel should have objected to
Huffman’s testimony that in his opinion, Reichert was lying to
him. Reichert seems to imply that his conviction was based
upon this claimed pivotal piece of evidence. This is a rather
disingenuous argument which completely ignores the fact that
Reichert conceded on cross-examination that he had lied to the
police officers about his involvement in the incident “because
of the situations.” Obviously, Huffman’s testimony was
cumulative to that of Reichert’s.

Finally, Reichert argues that Harpole should not have been
allowed to testify that “[Reichert] said something to the fact
that he had—they’d gotten into it and he’d punched [Plasencio]
or something to that effect.” Again, Reichert admitted at trial
that he had struck Plasencio, although he maintained this was
in self-defense.

When evidence is merely cumulative to properly admitted
testimony of a defendant, the admission of such evidence over
objection constitutes harmless error. See, State v. Sutton, 231
Neb. 30, 434 N.W.2d 689 (1989); State v. Castor, 193 Neb. 86,
225 N.W.2d 420 (1975). Because Reichert himself testified to all
of the facts he contends should have been excluded from
evidence, the testimony of both officers was merely cumulative.
Therefore, the admission of such cumulative evidence would
have constituted harmless error even if counsel had made a
proper objection.

Reichert has failed to demonstrate a reasonable probability
that but for the alleged deficient performance of his trial
counsel, he would not have been convicted. It was not the
conduct of counsel that prejudiced Reichert’s case, it was
Reichert’s in-court statements that corroborated the victim’s
testimony that convicted Reichert. This assignment of error is
without merit.

EXCESSIVENESS OF SENTENCE
Reichert claims his sentence of 15 days in jail plus a $500 fine
and court costs is excessive. A sentence within statutory limits
will not be disturbed upon appeal absent an abuse of discretion.
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State v. Miller, 240 Neb. 297, 481 N.W.2d 580 (1992); State v.
Smith, 240 Neb. 97, 480 N.W.2d 705 (1992); State v. Wounded
Arrow, 240 Neb. 44, 480 N.W.2d 205 (1992). Upon conviction
of assault in the third degree, Reichert could have received a
maximum sentence of not more than 1 year’s imprisonment, a
$1,000 fine, or both. See Neb. Rev. Stat. § 28-106(1) (Reissue
1989). His sentence is well within the statutory limits.

Furthermore, in considering a sentence, the sentencing court
is not limited in its discretion to any mathematically applied set
of factors. The appropriateness of a sentence is necessarily a
subjective judgment and includes the sentencing judge’s
observation of the defendant’s demeanor and attitude and all
the facts and circumstances surrounding the defendant’s life.
State v. Wounded Arrow, supra. In this case, the sentencing
judge noted Reichert’s continuing lack of remorse and denial of
any responsibility for the incident. The court expressed the
belief that Reichert had perjured himself in his testimony, thus
constituting a fraud upon the court, and that a lesser sentence
‘would depreciate the seriousness of the event. The factors
considered by the court were entirely proper and did not
constitute an abuse of discretion.

PREJUDICE OF TRIAL JUDGE

Reichert assigned as error that the trial judge was prejudiced,
to Reichert’s injury. Reichert failed to discuss this assignment of
error in his brief. Assignments of error not discussed are not
considered by an appellate court. State v. Moss, 240 Neb. 21,
480 N.W.2d 198 (1992); State v. Knight, 239 Neb. 958, 479
N.W.2d 792 (1992); State v. Thomas, 238 Neb. 4, 468 N.W.2d
607 (1991). Moreover, counsel conceded at oral argument that
the record does not support this alleged error. Therefore, this
assignment of error has been waived.

There being no merit to any of Reichert’s assigned errors, the
order of the district court affirming Reichert’s conviction and
sentence is affirmed.

: AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. RANDY DRINKWALTER,
APPELLANT.
493N.W.2d 319

Filed December 11, 1992. No.S-91-487.

Convictions: Appeal and Error. In reviewing a criminal conviction, an appellate
court must view theevidence in the light most favorable to the prevailing party.

. An appellate court does not resolve conflicts in the evidence,
pass on the credibility of witnesses, or reweigh the evidence. Such matters are for
the finder of fact, and the verdict will be affirmed, in the absence of prejudicial

~error, if properly admitted evidence, viewed and construed most favorably to the

State, is sufficient to support the conviction.

Rules of Evidence: Hearsay. The state of mind exception to the hearsay rule
allows the admission of extrajudicial statements to show the state of mind of the.
declarant if the state of mind of the declarant at the time the statement was made
isanissuein the case.

Rules of Evidence: Words and Phrases. Relevant evidence means evidence
having any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it would be
without the evidence.

Rules of Evidence. Although relevant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice, confusion of
the issues, misleading the jury, or needless presentation of cumulative evidence.
Rules of Evidence: Hearsay. A victim’s extrajudicial declarations of fear of the
defendant are admissible under the state of mind exception to the hearsay rule
only if there is a manifest need for such evidence and it is relevant to a material
issuein the case.

Trial: Evidence: Hearsay. Where there is a substantial likelihood of prejudice to
the defendant’s case in the admission of a victim’s extrajudicial declarations of
fear of the defendant, it is inadmissible if it bears only a remote relationship to
thelegal or factualissues raised in the case.

Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a
criminal case, an erroneous evidential ruling results in prejudice to a defendant
unless the State demonstrates that the error was harmless beyond a reasonable
doubt.

Trial: Judges. It is the duty of the court to abstain carefully from any expression
of opinion or comment on the facts or evidence, not only in its charge to the jury,
but also on the examination of witnesses and otherwise during the course of the
trial.

Jury Instructions: Appeal and Error. Failure to object to an instruction after it
has been submitted to counsel for review will preclude raising an objection on
appeal absent plain error indicative of a probable miscarriage of justice.
Criminal Law: Intent: Words and Phrases. Premeditation is defined as forming
the intent to act before acting. The time needed for premeditation may be so
short as to be instantaneous, provided that the intent to act is formed before the
act, and not simultaneous with the act.
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12. Homicide: Intent: Words and Phrases. Premeditated means to have formed a
design to commit an act before it is done. A person kills with premeditated
malice if before the act causing the death occurs, he or she has formed the intent
or determined to kill the victim without legal justification.

Appeal from the District Court for Cherry County: EDWARD

E. HanNoN, Judge. Reversed and remanded for a new trial.

David C. Huston and John R. Higgins, Jr., of Paine, Huston
& Higgins, and David T. Schroeder for appellant.

Don Stenberg, Attorney General, and J. Kirk Brown for
appellee.

HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

The appellant, Randy Drinkwalter, was convicted of first
degree murder and use of a deadly weapon to commit a felony
in the beating death of Esther Drinkwalter. The defendant was
‘sentenced to death on the murder count and to imprisonment
for 6 to 12 years on the weapon count.

Upon appeal, the defendant has assigned as error that the
trial court erred (1) in permitting the defendant’s cousin, Jim
Drinkwalter, to testify that the victim told him some 5 months
prior to her murder that she was fearful of the defendant, over
objection on foundation, relevancy, and hearsay grounds; (2) in
failing to strike an expert’s conclusion that fragments of glass
found in a rug in the defendant’s apartment were from the scene
of the crime; (3) in instructing the jury at the commencement of
the trial that “in a criminal case the judge determines only
whether or not there is enough evidence to support a verdict”;
and (4) in defining “premeditation” and “reasonable doubt” in
the instructions to the jury both at the commencement of the
trial and in its final instructions to the jury.

In reviewing a criminal conviction, an appellate court must
view the evidence in the light most favorable to the prevailing
party. An appellate court does not resolve conflicts in the
evidence, pass on the credibility of witnesses, or reweigh the
evidence. Such matters are for the finder of fact, and the verdict
will be affirmed, in the absence of prejudicial error, if properly
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admitted evidence, viewed and construed most favorably to the
State, is sufficient to support the conviction. State v. Davis, 240
Neb. 631, 483 N.W.2d 554 (1992). See, also, State v. Houser,
241 Neb. 525, 490 N.W.2d 168 (1992).

“On appeal, the defendant does not challenge the sufficiency
of the evidence to sustain his conviction. In that respect the
record shows that the victim, who was the defendant’s
grandmother, was 87 years of age and lived by herself in a
duplex in Valentine, Nebraska.

At approximately 10 p.m. on November 1, 1989, the victim’s
neighbor, Emma Ohlmann, heard a knocking sound on the wall
that separated the victim’s and Ohlmann’s duplex. Ohlmann
also heard a noise that sounded like a chair dropping. After a
failed attempt to reach the victim by telephone, Ohlmann
contacted Don Kenan, a next door neighbor. Kenan
immediately walked over to the duplex to check on the victim
and found the door of her apartment to be ajar. When Kenan
entered the apartment, he discovered the victim’s nude body
lying on the floor.

Melvin Christiansen, the sheriff of Cherry County, who
investigated the murder, testified that when he entered the
apartment he saw the badly mutilated body of a female lying
inside the door of the apartment next to a couch. A large
amount of tissue from the head was lying on the floor. Some
brain tissue, bone fragments, and a large amount of blood were
near the head of the body. A 16-ounce ball peen hammer was
lying on the floor next to the head. A knife was visible
embedded in the victim’s face directly below the eye.

Sheriff Christiansen also testified that only one drawer in the
kitchen of the apartment was open, which drawer appeared to
contain various tools. The victim’s body was nude, but clothing
was found next to a table in the same room. Four photographs
were lying on or near the body. The photographs appeared to be
family-type photographs that came from broken picture frames
that had been hanging on the south wall of the apartment. A
pack of Marlboro cigarettes was lying on the back of the victim.
Several cigarettes were lying on the floor by the arm of the
victim in a pool of blood. Broken glass from the broken picture
frames lay on the floor and on the davenport. Two




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































