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No. S-86-158: Patton v. Howard. By order of the court,
bankruptcy stay lifted; appeal dismissed.

No. S-89-733: Cunningham v. State. Stipulation allowed;
appeal dismissed.

No. S-89-1454: Staman v. Staman. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. S-90-299: First Nat. Bank of Paullina v. Prosser.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. S-90-355: Ritner v. Seaway Importing Co. Stipulation
allowed; appeal dismissed.

No. S-90-486: In re Estate of Martin. Appeal dismissed. See
Rule 7A(2).

No. S-90-614;: Kean International v. Phipps. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
OWn COStS.

No. S-90-722: Washington Cty. Bank v. Douglas. Motion of
appellee for summary affirmance sustained; judgment
affirmed. See Rule 7B(2).

No. S-91-218: Supervisory Employees Bargaining Assn. v.
City of Bellevue. Stipulation allowed; appeal dismissed; each
party to pay own cOsts.

No. S-91-422: Wiechman v. U.S. Slo-Pitch Softball Assn.
Stipulation allowed; appeal dismissed without prejudice; each
party to pay own costs.

No. S-91-613: Bakhit v. Oil Products Co. Stipulation
allowed; appeal dismissed.

No. S-91-654: State v. Aviles. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No. S-91-676: Purbaugh v. Topp. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.
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No. S-91-683: Marshall v. Marshall. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. S-91-711: In re Interest of Keeton. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. S-91-915: State ex rel. Brown v. County Superintendent.
Appeal dismissed as moot. See Rule 7A(2).

No. S-91-1039: State ex rel. Brown v. County
Superintendent. Motion of appellee for summary dismissal
sustained. See Rule 7B(1).

No. S5-92-391: State v. Jones. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No. S-92-892: State v. Miller. Motion of appellee for
summary dismissal sustained. See Rule 7B(1).
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No. A-89-1458: Whiteside v. FirsTier Bank, 1 NCA 36
(1992). Petition of appellee for further review overruled.

No. A-89-1459: Whiteside v. FirsTier Bank, 1 NCA 36
(1992). Petition of appellee for further review overruled.

No. A-89-1487: Rigatuso v. Lowe, 1 NCA 439 (1992).
Petition of appellant for further review overruled.

No. A-90-005: Cook v. Rector, 1 NCA 213 (1992). Petition
of appellant for further review overruled.

No. A-90-043: Andrysik v. Kroupa, 1 NCA 218 (1992).
Petition of appellee for further review overruled.

No. A-90-060: Cummings Enterprises v. City of Omaha, 1
NCA 12 (1992). Petition of appellant for further review
overruled.

No. A-90-081: Hubbard v. Hubbard, 1 NCA 266 (1992).
Petition of appellee for further review overruled.

No. A-90-128: Jones v. Harwager, 1 NCA 277 (1992).
Petition of appellant for further review overruled.

No. A-90-195: Stodola v. Hartford Steam Boiler Insp. & Ins.
Co., 1 NCA 238 (1992). Petition of appellee for further review
overruled.

No. A-90-220: Van Wey v. City of Grand Island, 1 NCA 293
(1992). Petition of appellee for further review overruled.

No. A-90-237: Walker v. Omaha Paper Co., 1 NCA 1383
(1992). Petition of appellant for further review overruled.

No. A-90-274: Harz Mktg. v. MidAmerican Long Distance
Co., 1 NCA 340 (1992). Petition of appellant for further review
overruled.

No. A-90-274: Harz Mktg. v. MidAmerican Long Distance
Co., 1 NCA 340 (1992). Petition of appellee for further review
overruled.

No. A-90-274: Harz Mktg. v. MidAmerican Long Distance
Co., 1 NCA 696 (1992). Petition of appellant for further review
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overruled.

No. A-90-319: State v. Dixon, 1 NCA 746 (1992). Petition of
appellant for further review overruled.

No. S-90-332: Alder v. First Nat. Bank & Trust Co., 1 NCA
506 (1992). Petition of appellant for further review sustained.

No. A-90-361: Benzel v. Gunter, 1 NCA 510 (1992). Petition
of appellant for further review overruled.

No. A-90-435: Kaiman v. Mercy Midlands Medical & Dental
Plan, 1 NCA 453 (1992). Petition of appellee for further review
overruled.

No. A-90-531: Childs v. Godberson, 1 NCA 521 (1992).
Petition of appellant for further review overruled.

No. A-90-536: Nelson v. Nemaha Cty. Hosp., 1 NCA 1009
(1992). Petition of appellee for further review overruled.

No. A-90-565: McHenry v. Jones, 1 NCA 850 (1992).
Petition of appellant for further review overruled.

No. A-90-585: Diers v. Van Diest Supply Co., 1 NCA 1099
(1992). Petition of appellee for further review overruled.

No. A-90-616: Blaha Investments v. Kizzier Chevrolet Co., 1
NCA 1285 (1992). Petition of appellant for further review
overruled.

No. A-90-621: Ehlert v. Coppi, 1 NCA 1018 (1992). Petition
of appellant for further review overruled.

No. A-90-668: Bain & Co. v. Blankenau, 1 NCA 1031 (1992).
Petition of appellant for further review overruled.

No. S-90-671: First United Bank v. First Am. Title Ins. Co.,
1 NCA 1158 (1992). Petition of appellant for further review
sustained.

No. S-90-881: Giese v. Giese, 1 NCA 1485 (1992). Petition of
appellee for further review sustained.

No. S-90-888: State v. Ellington, 1 NCA 668 (1992). Petition
of appellant for further review sustained.

No. A-90-898: State v. Brand, 1 NCA 1172 (1992). Petition
of appellant for further review overruled.

No. S5-90-949: Stratbucker Children’s Trust v. Zoning Bd. of
Appeals, 1 NCA 1108 (1992). Petition of appellee for further
review sustained.

No. A-90-1143: State v. Zarasua, 1 NCA 1187 (1992).
Petition of appellant for further review overruled.
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No. A-91-024: Adams Bank & Trust v. Santero, 1 NCA 1649
(1992). Petition of appellant for further review overruled.

No. A-91-037: State v. Brock, 1 NCA 615 (1992). Petition of
appellant for further review overruled.

No. A-91-151: State v. Love, 1 NCA 866 (1992). Petition of
appellant for further review overruled.

No. S-91-192: State v. Childs, 1 NCA 478 (1992). Petition of
appellant for further review sustained.

No. A-91-262: State v. Clark,1 NCA 1652 (1992). Petition of
appellant for further review overruled.

No. A-91-320: State v. Kennedy, 1 NCA 621 (1992). Petition
of appellant for further review overruled.

No. A-91-344: State v. Woodruff, 1 NCA 813 (1992).
Petition of appellant for further review overruled.

No. A-91-352: State v. Shannon, 1 NCA 817 (1992). Petition
of appellant for further review overruled.

No. A-91-400: State v. Neely, 1 NCA 1123 (1992). Petition of
appellant for further review overruled.

No. S-91-403: State v. Reynolds, 1 NCA 1429 (1992).
Petition of appellee for further review sustained.

No. S-91-408: State v. Filkin, 1 NCA 1054 (1992). Petition of
appellee for further review sustained.

No. S-91-408: State v. Filkin, 1 NCA 1054 (1992). Petition of
appellant for further review overruled.

No. A-91-412: State v. Greenhagen, 1 NCA 820 (1992).
Petition of appellant for further review overruled.

No. A-91-427: State v. Britt, 1 NCA 1308 (1992). Petition of
appellant for further review overruled.

No. A-91-427: State v. Britt, 1 NCA 1308 (1992). Petition of
appellee for further review overruled.

No. A-91-429: State v. Max, 1 NCA 1571 (1992). Petition of
appellant for further review overruled.

No. A-91-505: State v. Lampkin, 1 NCA 821 (1992). Petition
of appellant for further review overruled.

No. A-91-621: State v. Harlan, 1 NCA 575 (1992). Petition
of appellant for further review overruled.

No. A-91-621: State v. Harlan, 1 NCA 575 (1992). Petition
of appellee for further review overruled.

No. A-91-713: State v. Murphy, 1 NCA 1206 (1992). Petition
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of appellee for further review overruled.

No. A-91-714: State v. McGee, 1 NCA 1440 (1992). Petition
of appellant for further review overruled.

No. A-91-887: State v. Gamblin. Petition of appellant for
further review dismissed as filed out of time.

No. S-91-899: State v. Riley, 1 NCA 629 (1992). Petition of
appellee for further review sustained.

No. §-91-918: Alexander & Alexander Inc. v. Coffey, 1 NCA
871(1992). Petition of appellant for further review sustained.

No. S-91-918: Alexander & Alexander Inc. v. Coffey, 1 NCA
871 (1992). Petition of appellee for further review sustained.

No. A-91-922: Hogel v. Nugent. Petition of appellant for
further review overruled.

No. A-91-946: Woehl v. IBP, inc., 1 NCA 938 (1992).
Petition of appellant for further review overruled.

No. A-91-981: State v. Denson. Petition of appellant for
further review overruled.

No. A-91-999: State v. Kennedy. Petition of appellant for
further review overruled.

No. S-91-1016: State v. Philipps, 1 NCA 1251 (1992).
Petition of appellee for further review sustained.

No. A-91-1017: State v. Richter. Petition of appellant for
further review overruled.

No. A-91-1110: Ditter v. State, 1 NCA 708 (1992). Petition
of appellant for further review overruled.

No. A-91-1117: Cavanaugh v. deBaudiniere, 1 NCA 713
(1992). Petition of appellee for further review overruled.

No. A-91-1169: State v. Young. Petition of appellant for
further review overruled.

No. A-91-1204: State v. Klawonn. Petition of appellant for
further review overruled.

No. A-92-026: State v. Peters. Petition of appellant for
further review overruled.

No. A-92-030: Hroch v. City of Omaha. Petition of
appellant for further review overruled.

No. A-92-035: State v. Baker. Petition of appellant for
further review overruled.

No. A-92-064: State v. Jakes. Petition of appellant for
further review overruled.
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No. A-92-151: State v. Hurtado. Petition of appellant for
further review overruled.

No. A-92-152: State v. Hurtado. Petition of appellant for
further review overruled.

No. S-92-206: State v. Reimers. Petition of appellant for
further review sustained.

No. A-92-308: State v. Whited, 1 NCA 1598 (1992). Petition
of appellant for further review dismissed for lack of
jurisdiction.

No. A-92-343: State v. Wichman. Petition of appellant for
further review overruled.

No. A-92-369: Farrell v. Shortridge. Petition of appellant for
further review overruled.

No. A-92-403: State v. Kingsbury. Petition of appellant for
further review dismissed for lack of jurisdiction.

No. A-92-420: State v. Cole. Petition of appellant for further
review overruled.

No. A-92-429: Newell v. United Air Lines. Petition of
appellant for further review overruled.

No. A-92-445: State v. Johnson. Petition of appellant for
further review overruled.






CASES DETERMINED

INTHE

SUPREME COURT OF NEBRASKA

JAYT. BOYER, APPELLANT, V. EDVERTH. ADEN AND
CALVINH. GuULLION, CoUNTY CLERK OF GAGE COUNTY,
NEBRASKA, AND ELECTION COMMISSIONER, APPELLEES.
486 N.W.2d 22

Filed July 10,1992. No. S-89-1256.

1. Voting: Proof. A contestant has the burden of proving that the illegal votes were
cast and that those votes altered the results of the election sufficiently to affect
the outcome.

. A contestant, in making his case on the controverted issue that
illegal votes sufficient to change the result of the election were placed in the
ballot box and counted, is required to prove both the illegal voting and the
candidates for whom the illegal votes were cast.

3. Statutes: Voting. Statutory provisions regulating the conduct of an election are
directory only when they are not essential to a fair election and they are not made
mandatory by the statute itself.

Appeal from the District Court for Gage County: ORVILLE
L. Coapy, Judge. Affirmed.

Lyle Joseph Koenig for appellant.

Roger L. Harris, of Dalke, Smith & Harris, for appellee
Aden.

Randall L. Goyette, of Baylor, Evnen, Curtiss, Grimit &
Witt, for appellee Gullion.

HASTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

Appellant, Jay T. Boyer, brings this action to set aside the
results of an election held in Gage County on November 8,
1988. Appellee Edvert H. Aden was the successful candidate in

O]
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his bid for county supervisor of the sixth district of Gage
County. Boyer, the only other declared candidate, alleges that
illegal votes were received and counted in that election. The
district court found no misconduct and ordered appellant to
pay the costs of the action.

FACTS

Appellant’s name was the only name on the ballot for county
supervisor in the above-mentioned election. Appellee Aden was
a declared write-in candidate, who campaigned extensively
door-to-door in Wymore, Nebraska, and took out an
advertisement in the Wymore newspaper. In the ad was an
illustration of a ballot with Aden’s name printed on the line
under Boyer’s name and with the oval next to the line filled in
completely. Election Commissioner Calvin H. Gullion, the
other appellee, posted voting instructions at two Wymore
polling wards that provided, in pertinent part: “To write in a
name—you must blacken the oval . . . and write the name on the
line provided, where applicable.” The words “[t]o write in” and
“must” were printed in darker and larger type than the rest of
the text, therefore specifically emphasizing those words. Aden
won the election by a 69-vote margin.

Parties stipulated at trial that neither party had engaged in
wrongdoing. Appellant contends that (1) no state law has been
identified requiring that voters be informed about a write-in
and that (2) Gullion did not contact the Secretary of State about
the instructions and therefore did not have approval for their
use.

ASSIGNMENTS OF ERROR
Appellant Boyer alleges that the district court erred in not
finding that illegal votes were received or that there were illegal
votes sufficient to influence the outcome of the election.

DISCUSSION
The case law surrounding this case, while not recent, is
nevertheless solid—and more importantly, legally and logically
sound. This court has adopted and adhered to a commonsense
approach to election-result contests:
We do not believe that courts should adopt and apply
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arbitrary rules which will determine elections upon the
basis of chance. This court will not substitute its judgment
for that of the electorate as declared by the proper
authorities unless the record shows clearly what the result
of the election should be.
State ex rel. Brogan v. Boehner, 174 Neb. 689, 698, 119 N.W.2d
147, 153(1963).

Clearly, appellant has the burden of proving that the illegal
votes were cast and that those votes altered the results of the
election sufficiently to affect the outcome. We said in Mehrens
v. Election Canvassing Board, 134 Neb. 151, 154, 278 N.W.
252,253(1938):

Contestant, in making his case on the controverted
issue that illegal votes sufficient to change the result of the
election were placed in the ballot box and counted, was
required to prove both the illegal voting and the
candidates for whom the illegal votes were cast. White v.
Slama, 89 Neb. 65, 130 N.W. 978 [1911]; Mosiman v.
Weber, 107 Neb. 737, 187 N.W. 109 [1922]. There is no
evidence to identify any candidate for whom illegal votes
were cast.

Appellant contends that the instructions set forth in Neb.
Rev. Stat. §§ 32-451 and 32-4,142 (Reissue 1988) are the only
ones authorized to be displayed at a polling place. These
statutes provide that the county clerk or election commissioner
of each county shall cause the instructions to be printed in large
type on cards.

We have previously held that statutory provisions regulating
the conduct of an election are directory only when they are not
essential to a fair election and they are not made mandatory by
the statute itself. It is not the policy of the law to disenfranchise
voters who have complied with the mandatory provisions of the
law because of mistakes, negligence, or misconduct of election
officials. Haggard v. Misko, 164 Neb. 778, 83 N.W.2d 483
(1957). See Greathouse v. School District, 155 Neb. 883, 54
N.W.2d 58 (1952).

The record and case law simply do not support appellant’s
contentions. We find that no illegality or unfairness was
committed by election officials in the function of providing
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instructions on the voting procedure in regard to write-in
candidates. No name was mentioned on the instruction posting,
and absent evidence to the contrary, we cannot infer that the
instruction was in any way suggestive. No fraud was committed
in the conducting of this election. Due to our holding that no
illegal votes were received, we do not address the issue of the
sufficiency of illegal votes to alter the outcome.

Both of appellant’s assignments of error must fail, and thus,
we affirm the finding of the district court in its entirety.

AFFIRMED.

PERRY CROW, APPELLANT, V. RALPH L. GIEBELHAUS AND DONNA
R. GIEBELHAUS, APPELLEES.
486 N.W.2d 207

Filed July 10, 1992. No.S-89-1324.

1. Demurrer: Pleadings: Final Orders. A court’s dismissal of an action after a
demurrer has been sustained to a petition and a plaintiff declines to replead is a
final order.

2. Demurrer: Pleadings: Appeal and Error. In reviewing an order sustaining a
demurrer, an appellate court accepts the truth of facts well pled and the factual
and legal inferences which may reasonably be deduced from such facts, but does
not accept conclusions of the pleader.

3. Demurrer: Pleadings. If a demurrer to a petition is sustained and the defective
pleading can be remedied by amendment, the plaintiff may amend, with or
without assessment of costs, as the court in its discretion may direct.

. Whenademurrer to a petition is sustained, a court must granta

plaintiff leave to amend the petition unless it is clear that no reasonable

possibility exists that repleading will correct the defective petition.

. After a demurrer has been sustained, but there is a reasonable

possibility that a defective petition may be cured by amendment, denying the

plaintiff the opportunity to replead is an abuse of discretion.

Appeal from the District Court for Lancaster County:

DonNaLD E. ENDACOTT, Judge. Reversed and remanded with
direction.
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Leonard Dunker for appellant.

James E. Gordon and David A. Hecker, of Erickson &
Sederstrom, P.C., for appellees.

HasTings, C.J., BosLAUGH, CAPORALE, SHANAHAN, GRANT,
and FAHRNBRUCH, JJ.

SHANAHAN, J.

Perry Crow commenced a negligence action against Ralph L.
Giebelhaus and Donna R. Giebelhaus concerning Crow’s
bodily injuries. Giebelhauses jointly demurred and claimed that
Crow’s petition did not allege sufficient facts to state a cause of
action. See Neb. Rev. Stat. § 25-806(6) (Reissue 1989)
(insufficient factual allegations for a cause of action). The
district court for Lancaster County sustained the Giebelhaus
demurrer, failed to allow Crow an opportunity to amend his
petition, and dismissed the action.

A court’s dismissal of an action after a demurrer has been
sustained to a petition and a plaintiff declines to replead is a
final order. See, Balfany v. Balfany, 239 Neb. 391, 476 N.W.2d
681 (1991); Bert Cattle Co. v. Warren, 238 Neb. 638, 471
N.W.2d 764 (1991).

STANDARD OF REVIEW
“In reviewing an order sustaining a demurrer, an appellate
court accepts the truth of facts well pled and the factual and
legal inferences which may reasonably be deduced from such
facts, but does not accept conclusions of the pleader.” Balfany
v. Balfany, 239 Neb. at 392, 476 N.W.2d at 683. See, also,
Weiner v. Hazer, 230 Neb. 53, 430 N.W.2d 269 (1988).

“When ruling on a demurrer, a court must assume that
the pleaded facts, as distinguished from legal conclusions,
are true as alleged and must give the pleading the benefit
of any reasonable inference from the facts alleged, but
cannot assume the existence of a fact not alleged, make
factual findings to aid the pleading, or consider evidence
which might be adduced at trial.”

Security Inv. Co. v. State, 231 Neb. 536, 538, 437 N.W.2d 439,
442 (1989) (quoting from Schuyler State Bank v. Cech, 228
Neb. 588, 423 N.W.2d 464 (1988)). Accord Balfany v. Balfany,
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supra.

“As used in § 25-806(6) concerning a demurrer, a statement
of ‘facts sufficient to constitute a cause of action’ means ‘a
narrative of the events, acts, and things done or omitted which
show a legal liability of the defendant to the plaintiff.” ”
Schuyler State Bank v. Cech, 228 Neb. at 593, 423 N.W.2d at
468. Accord Balfany v. Balfany, supra.

CROW’S PETITION

In framing his petition, Crow apparently relied on Rogers v.
Navagjo Freight Lines, Inc., 186 Néb. 502, 184 N.W.2d 623
(1971), wherein the plaintiff, who was not employed by the
defendant, was, nevertheless, solicited by defendant’s
employees to assist in loading a truck and was injured in a
loading accident as the result of negligence by one of the
defendant’s employees. In Rogers, this court affirmed the
plaintiff’s judgment in the negligence action. We note that,
more recently, in Trackwell v. Burlington Northern RR. Co.,
235 Neb. 224, 454 N.W.2d 497 (1990), this court also recognized
a negligence cause of action by a state trooper against a
railroad, when the trooper was injured while assisting the
railroad’s employees in removal of a derailed track car which
was blocking the railroad’s main line.

According to Crow’s petition, on October 21, 1985, the date
of the accident, Crow was employed by Wyuka Cemetery, a
public corporation, for which Ralph Giebelhaus was the
general manager. Ralph Giebelhaus and another Wyuka
employee, Donna Giebelhaus, were partners in Giebelhaus
Memorials, which, independent of Wyuka Cemetery, sold,
delivered, and installed cemetery monuments. As a result of his
managerial capacity with Wyuka Cemetery, Ralph Giebelhaus,
for the benefit of Giebelhaus Memorials, directed Crow, as a
Wyuka employee, to install, apparently at a gravesite in the
cemetery, a 1-ton monument which someone had purchased
from Giebelhaus Memorials. In the course of that installation,
the monument fell on Crow’s foot, causing both foot and leg
injuries. In his petition, Crow specified Giebelhauses’
negligence; for example, failure to provide adequate
equipment, instruction, and assistance to Crow for installation
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of the monument.

DISMISSAL OF CROW’S ACTION

When Giebelhauses demurred to Crow’s petition “because it
[did] not state facts sufficient to constitute a cause of action,”
the court sustained the Giebelhaus demurrer and thereupon
dismissed the action without affording Crow an opportunity to
amend his petition.

In an attempt to justify the district court’s sustaining their
demurrer, the Giebelhauses, in substance, contend that Crow
cannot maintain a negligence action against them because Crow
was an employee of Wyuka Cemetery when the accident and
injuries occurred. However, Giebelhauses’ position and
contention are inconsistent with Nebraska’s longstanding
recognition of an employee’s right to maintain a negligence
action for common-law liability of third parties outside and
notwithstanding the Nebraska Workers’ Compensation Act.
See, Turner v. Metro Area Transit, 220 Neb. 189, 368 N.W.2d
809 (1985); Danner v. Walters, 154 Neb. 506, 48 N.W.2d 635
(1951); Thomas v. Otis Elevator Co., 103 Neb. 401, 172 N.W.
53 (1919); Muncaster v. Graham Ice Cream Co., 103 Neb. 379,
172 N.W. 52 (1919). Cf. Neb. Rev. Stat. § 48-111 (Reissue 1988)
(employer’s general exemption from liability in an employee’s
action outside the Nebraska Workers’ Compensation Act).

In Crow’s appeal, however, the important feature of the
district court’s ruling is not the question of correctness in
sustaining the Giebelhaus demurrer, but, rather, the manner in
which the court disposed of the proceedings by dismissing
Crow’s action.

Neb. Rev. Stat. § 25-854 (Reissue 1989) states, “If the
demurrer be sustained, the adverse party may amend, if the
defect can be remedied by way of amendment, with or without
costs, as the court in its discretion shall direct.” Hence, if a
demurrer to a petition is sustained and the defective pleading
can be remedied by amendment, the plaintiff may amend, with
or without assessment of costs, as the court in its discretion may
direct. See St. Paul Fire & Marine Ins. Co. v. Touche Ross &
Co., 234 Neb. 789, 452 N.W.2d 746 (1990). When a demurrer to
a petition is sustained, a court must grant a plaintiff leave to
amend the petition unless it is clear that no reasonable
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possibility exists that repleading will correct the defective
petition. See, Pappas v. Sommer, 240 Neb. 609, 483 N.W.2d
146 (1992); Kane v. Vodicka, 238 Neb. 436, 471 N.W.2d 136
(1991); Schmuecker Bros. Implement v. Sobotka, 217 Neb.
114, 348 N.W.2d 130 (1984); Fowler v. Nat. Bank of
Commerce, 209 Neb. 861, 312 N.W.2d 269 (1981); Newman
Grove Creamery Co. v. Deaver, 208 Neb. 178, 302 N.W.2d 697
(1981). After a demurrer has been sustained, but there is a
reasonable possibility that a defective petition may be cured by
amendment, denying the plaintiff the opportunity to replead is
an abuse of discretion. See Cagle, Inc. v. Sammons, 198 Neb.
595,254 N.W.2d 398 (1977).

In Crow’s case, after the court sustained the Giebelhaus
demurrer, the court immediately dismissed Crow’s action
without affording Crow the opportunity to amend his petition.
Under the circumstances, and assuming that sustaining the
demurrer was proper in the first instance, we are unable to
conclude that Crow cannot allege a negligence cause of action
against Giebelhauses if Crow has not already done so in his
petition challenged by the Giebelhaus demurrer. In any event,
the district court’s dismissal of Crow’s action without an
opportunity to replead in an amended petition is an abuse of
discretion by the trial court.

Accordingly, we reverse the judgment of the district court
and remand this cause to the district court with direction to
reinstate Crow’s action for further proceedings.

REVERSED AND REMANDED WITH DIRECTION.

WHITE, J., not participating.

LoiSPEGRAM, APPELLANT, V. STEVE EASTERLY, APPELLEE.
486 N.W.2d 206

Filed July 10, 1992. No. S-89-1373.

Damages: Verdicts: Juries. Where the amount of damages awarded by a jury is clearly
inadequate, the verdict must be set aside.

Appeal from the District Court for Lancaster County:
DonNALD E. ENDACOTT, Judge. Reversed and remanded for a
new trial.
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Richard Douglas McClain for appellant.
No appearance for appellee.

HAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

HasTings, C.J.

Plaintiff, Lois Pegram, appeals from a jury verdict and
judgment in her favor in the amount of $100 and the overruling
of her motion for a new trial, assigning five specific errors, all
of which conclude with a complaint as to the inadequacy of the
verdict. We reverse and remand.

The defendant, Steve Easterly, resided in premises he had
leased from the plaintiff. A fire destroyed the premises and a
great deal of personal property belonging to the plaintiff.
Plaintiff filed suit, alleging that the fire resulted from the
negligence of the defendant in that he was in the act of boiling
marijuana in alcohol and, by allowing the container of alcohol
to remain open, permitted fumes from the alcohol to escape,
which in turn were ignited by a spark when the refrigerator
nearby turned on. The defendant admitted that the fire was
caused when fumes from an open container of alcohol were
ignited, but denied that he was boiling marijuana in alcohol and
denied that he was negligent.

Although the proof of damages was somewhat flimsy,
nevertheless, the plaintiff testified without objection as to
values of many items of personal property, including antiques
which totaled several thousand dollars. A verdict of $100 under
the circumstances was obviously inadequate. Where the
amount of damages awarded by a jury is clearly inadequate, the
verdict must be set aside. Kearney Conv’n Center v.
Anderson-Divan-Cottrell Ins., 220 Neb. 319, 370 N.W.2d 86
(1985).

The judgment of the district court is reversed and the cause
remanded for a new trial on all issues.

REVERSED AND REMANDED FOR A NEW TRIAL.
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STEVENL. HUSEN, APPELLEE, V. NANCY K. HUSEN, APPELLANT.
487 N.W.2d 269

Filed July 10, 1992. No. S-89-1429.

1. Contracts. Whether a document is ambiguous is a question of law initially
determined by a trial court.

2. Judgments: Appeal and Error. Regarding a question of law, an appellate court
has an obligation to reach a conclusion independent from a trial court’s
conclusionin a judgment under review.

3. Contracts: Words and Phrases. Ambiguity exists in an instrument when a word,
phrase, or provision in the instrument has, or is susceptible of, at least two
reasonable but conflicting interpretations or meanings.

4. Contracts. The fact that parties to a document have or suggest opposing
interpretations of the document does not necessarily, or by itself, compel the
conclusion that the document is ambiguous.

5. Contracts: Intent. If the contents of a document are unambiguous, the
document is not subject to interpretation and construction, and the intention of
the parties to the document must be determined from the contents of the
document.

6. Contracts. The meaning of an unambiguous contract presents a question of law.

. A contract must be construed as a whole and, if possible, effect must be
given toevery part thereof.

8. Contracts: Intent. A contract is only ambiguous if, upon considering the
contract as a whole, the contract leaves uncertain which of two or more
meamngs represents the true intentions of the parties.

. A court is not free to speculate about terms absent from a
written contract; where the parties have clearly expressed an intent to
accomplish a particular result, it is not the province of a court to rewrite a
contract to reflect the court’s view of a fair bargain. More specifically, a court is
not free to rewrite a contract so as to provide terms contrary to those which are
expressed.

10. Trial: Evidence: Appeal and Error. As a general rule, to constitute reversible
error in a civil case the admission or exclusion of evidence must unfairly
prejudice a substantial right of a litigant complaining about such evidence
admitted or excluded.

Appeal from the District Court for Hall County: WiLLIAM
H. RILEY, Judge. Affirmed.

John A. Wolf, of Shamberg & Wolf, for appellant.

John B. McDermott, of McDermott, Depue & Zitterkopf,
for appellee.

Hastings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.
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HasTINGS, C.J.

This is an appeal by the respondent, Nancy K. Husen, from
an order dismissing her application to hold her former
husband, the petitioner, Steven L. Husen, in contempt of court
because of his failure to make certain alimony payments. The
court determined that the remarriage of the respondent caused
a termination of the alimony payments which respondent was
seeking to collect under the decree of dissolution. The
respondent assigns as error generally that the court incorrectly
determined that the obligation to make alimony payments was
terminated. We affirm.

The decree of dissolution was entered by the trial court on
June 14, 1983. The decree, which tracked the property
settlement agreement of the parties, provided in part as follows:

5. The Petitioner is hereby ordered to pay alimony to
the Respondent as follows:

a. The sum .of One Thousand Five Hundred and
No/100 Dollars ($1,500.00) per month commencing July
1, 1983, for a term of seventy-two (72) consecutive
months. These payments shall terminate only upon the
death of the Respondent.

b. Commencing July 1,. 1989, for a period of
seventy-two (72) months consecutively, the sum of One
Thousand Five Hundred and No/100 Dollars ($1,500.00)
per month. These payments shall terminate upon any of
the following occurrences: the remarriage of the
Respondent or the death of either the Petitioner or the
Respondent.

This award of alimony shall not be modified or revoked
by either party but for the reasons set forth herein.

The parties stipulated at trial that the respondent remarried
on July 28, 1984, and divorced in March 1986. In addition, the
parties stipulated that the petitioner made alimony payments in
accordance with the provisions of paragraph 5a set out above,
but has not made any payments since July 1, 1989, as originally
provided for in paragraph 5b.

In response to the petitioner’s failure to provide alimony
after July 1, 1989, the respondent filed an affidavit for
contempt and a motion and order to show cause which was
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disposed of as previously mentioned.

The petitioner testified in court that his understanding of the
provision was that he would pay alimony for the first 6 years
after the divorce (which he had done) and for an additional
period of 6 years if his former wife did not remarry in the
interim period. It was his contention that because the alimony
provided for in paragraph 5b was to terminate upon the
remarriage of the respondent, her remarriage terminated any
obligation of his to commence making those payments.

Respondent argues that it was her understanding that the
second schedule of alimony payments would stop only if she
remarried during that second 6-year period. That is, because
she remarried and divorced before the beginning of the second
6-year period, she was eligible to begin receiving those
payments until she might remarry during that period.

The attorney who drew the property settlement testified that
his interpretation of the agreement was that a remarriage at any
time would terminate the second set of alimony payments.

An acquaintance of the respondent testified that less than a
year before respondent’s remarriage, the respondent told her
that she realized that upon her remarriage she would receive
alimony only during the first 6-year period.

The foregoing evidence would have been admissible only if
the contract was ambiguous. It was received over the
respondent’s objection. Respondent contended that the
contract was not ambiguous. We agree for different reasons.

In Albee v. Maverick Media, Inc., 239 Neb. 60, 71, 474
N.W.2d 238, 245 (1991), this court quoted the following
language from Knox v. Cook, 233 Neb. 387, 446 N.W.2d 1
(1989), concerning ambiguous documents:

“Whether a document is ambiguous is a question of law
initially determined by a trial court. Luschen Bldg. Assn.
v. Fleming Cos., 226 Neb. 840, 415 N.W.2d 453 (1987).
‘Regarding a question of law, an appellate court has an
obligation to reach a conclusion independent from a trial
court’s conclusion in a judgment under review.” Huffman
v. Huffman, 232 Neb. 742, 748, 441 N.W.2d 899, 904
(1989). See, also, Boisen v. Petersen Flying Serv., 222
Neb. 239, 383 N.W.2d 29 (1986).
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“Ambiguity exists in an instrument when a word,
phrase, or provision in the instrument has, or is
susceptible of, at least two reasonable but conflicting
interpretations or meanings. In re Estate of Walker, 224
Neb. 812, 402 N.W.2d 251 (1987). See, also, National
Farmers Union Serv. Corp. v. Edwards, 220 Neb. 231,
369 N.W.2d 76 (1985) (a document is ambiguous if, after
application of the pertinent rules for construction, there is
uncertainty concerning which of two or more reasonable
meanings represents the intention of the parties). The fact
that parties to a document have or suggest opposing
interpretations of the document does not necessarily, or by
itself, compel the conclusion that the document is
ambiguous. Lueder Constr. Co. v. Lincoln Electric Sys.,
228 Neb. 707, 424 N.W.2d 126 (1988). If the contents of a
document are unambiguous, the document is not subject
to interpretation and construction, and the intention of
the parties to the document must be determined from the
contents of the document. Fisbeck v. Scherbarth, Inc.,
229 Neb. 453, 428 N.W.2d 141 (1988).”

The meaning of an unambiguous contract presents a
question of law. Spittler v. Nicola, 239 Neb. 972, 479 N.W.2d
803 (1992).

“A contract must be construed as a whole and, if possible,
effect must be given to every part thereof.” Crowley v. McCoy,
234 Neb. 88, 91,449 N.W.2d 221, 224 (1989).

“A contract is only ambiguous if, upon considering the
contract as a whole, the contract leaves uncertain which of two
or more meanings represents the true intentions of the parties.”
Nogg Bros. Paper Co. v. Bickels, 233 Neb. 561, 563-64, 446
N.W.2d 729, 731 (1989).

Read in this manner, the contract provides for two alimony
payment periods of 6 years each. The first period ran from July
1, 1983, to July 1, 1989, and was terminable only upon the
death of the respondent. The second period of alimony
payments was to start on July 1, 1989, and would last until July
1, 1995, unless terminated by the death of either party or the
remarriage of the respondent. We do not find support for
respondent’s argument that “[p]aragraph 5(b) also clearly and
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unambiguously states that the terms and conditions of the
second schedule would not commence until July 1, 1989.” Brief
for appellant at 8. We find that the language in paragraph 5b
plainly and unambiguously states only that the second period of
alimony payments was to start on July 1, 1989, not that the
terms and conditions of the second payment schedule would
start anew on July 1, 1989, as contended by the respondent.

Respondent’s interpretation of the alimony provision would
have the absurd result that if the husband had died during the
first 6-year period, his estate would still be required to pay
alimony during the second 6-year period, because his death did
not occur after July 1, 1989. Under the same analysis, the
respondent would still be entitled to alimony if she had
remained married to her second husband, because the
remarriage did not take place after July 1, 1989.

A court is not free to speculate about terms absent from a
written contract; where the parties have clearly expressed
an intent to accomplish a particular result, it is not the
province of a court to rewrite a contract to reflect the
court’s view of a fair bargain. Wurst v. Blue River Bank,
235 Neb. 197, 454 N.W.2d 665 (1990). More specifically, a
court is not free to rewrite a contract so as to provide terms
contrary to those which are expressed. See Kansas-
Nebraska Nat. Gas Co. v. Swanson Bros., 215 Neb. 398,
338 N.W.2d 774 (1983).
Kozlik v. Emelco, Inc., 240 Neb. 525, 536, 483 N.W.2d 114, 121
(1992). The subject language is a bargained-for contractual
provision. Although the respondent may be dissatisfied with
the bargain she made, it is not for this court to rewrite the
contract she executed. See Kozlik, supra.

This case is similar to Rumbaugh v. Rumbaugh, 229 Neb.
652, 428 N.W.2d 500 (1988), which also dealt with a property
settlement agreement. The parties in Rumbaugh disagreed
about the following provision which provided for the college
education of their child:

“The respondent further agrees that when said child
graduates from high school, he will pay the yearly cost of
the college education for said child for a maximum of 4
years beyond high school, said yearly total costs not to
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exceed the normal cost then in effect for attendance at the
University of Nebraska at Lincoln, or one of the state
public schools in Nebraska; that this cost will include, but
not be limited to, tuition, mandatory or other special fees,
book costs, [sorority costs,] and the like, but will not cover
clothing or food costs....”
Id. at 652-53, 428 N.W.2d at 501. When the father refused to
pay certain education expenses, the mother filed a motion for
contempt. The court ordered a consolidated hearing for
contempt and modification. During the hearing, the trial court
excluded the father’s testimony concerning his interpretation of
the education expenses provision. This court agreed with the
trial court that the provision was unambiguous and that
therefore testimony concerning the parties’ intentions should
be excluded.

Parol evidence should not have been received in this case.
‘However, as a general rule, to constitute reversible error in a
civil case the admission or exclusion of evidence must unfairly
prejudice a substantial right of a litigant complaining about
such evidence admitted or excluded. Rose v. City of Lincoln,
234 Neb. 67, 449 N.W.2d 522 (1989). The admission of the
evidence did not unfairly prejudice the respondent, since we
determine that the property settlement unambiguously
provides that a remarriage at any time precludes the second
period of alimony payments. In any event, we determine as a
matter of law that the only disputed question in this case was a
question of law which we decide independently of the decision
reached by the trial court and without relying upon any of the
erroneously admitted evidence. See, In re Interest of S.S.L.,
219 Neb. 911, 367 N.W.2d 710 (1985); Stecker v. Stecker, 197
Neb. 164, 247 N.W.2d 622 (1976). The trial court reached the
correct conclusion.

Respondent also argues that the trial court erred in applying
Neb. Rev. Stat. § 42-365 (Reissue 1988) to the case at hand
because the parties had “otherwise agreed,” thus making the
statute inapplicable. It is true that the trial court’s journal entry
provided in part, “Where a remarriage is terminated by
divorce, a wife is not entitled to reinstatement of a former
husband’s obligation to support her unless otherwise agreed
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upon as provided Neb. Rev. Stat. §42-365.” Again, we agree
with the respondent’s conclusion, but it avails her nothing. We

conclude from the property settlement agreement, which is the
basis for the decree generally, and without reference to
§ 42-365, that the petitioner’s obligation under paragraph 5b
terminated and was never revived following her remarriage.

The judgment of the district court is affirmed.
AFFIRMED.

JOYCE BEAUFORD, APPELLANT, V. FATHER FLANAGAN'S BoYs’
HoME, A NEBRASKA NONPROFIT CORPORATION, APPELLEE.
486 N.W.2d 854

Filed July 10, 1992. No. S-89-1462.

Juries: Evidence: Verdicts: Appeal and Error. A civil jury verdict will not be
disturbed on appeal unless clearly wrong. A verdict is not to be set aside where
the evidence is in conflict or where reasonable minds may reach different
conclusions or inferences, as it is within the jury’s province to decide issues of
fact. It is for the jury, as trier of the facts, to resolve conflicts in the evidence and
to determine the weight and credibility to be given to the testimony of the
witnesses.

Verdicts: Appeal and Error. A jury’s verdict will not be reversed on appeal as
inadequate unless it is so clearly against the weight and reasonableness of the
evidence and so disproportionate to the injury proved as to demonstrate that it
was the result of passion, prejudice, mistake, or some other means not apparent
intherecord, or that the jury disregarded the evidence or rules of law.

Jury Instructions: Proof: Appeal and Error. In order to establish that a trial
court’s refusal to give a requested instruction was reversible error, a plaintiff
must show that she was prejudiced by the court’s refusal to give the tendered
instruction, that the tendered instruction is a correct statement of the law, and
that the tendered instruction is warranted by the evidence.

Jury Instructions: Appeal and Error. Regarding a claim of prejudice from an
instruction given or a trial court’s refusal to give a tendered instruction, the
instructions given must be read conjunctively rather than inisolation.

. If the instructions given, when taken as a whole, correctly state
the law, are not misleading, and adequately cover the issues submissible to a
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jury, there is no prejudicial error concerning the instructions necessitating a
reversal.

Appeal from the District Court for Douglas County:
LAwRENCE J. CORRIGAN, Judge. Affirmed.

Joyce Beauford, pro se.
Joseph C. Byam, of Byam & Byam, for appellee.

HasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
and FAHRNBRUCH, JJ.

BOSLAUGH, J.

The plaintiff, Joyce Beauford, brought this action seeking
payment of certain medical bills under the health plan of the
defendant, Father Flanagan’s Boys’ Home (Boys Town). The
plaintiff has appealed from the judgment in her favor in the
amount of $3,616.13. The plaintiff’s assignments of error are
that the trial court erred by failing to give an instruction on
future damages and that the jury’s verdict is not supported by
the evidence.

The record shows that the plaintiff was employed by the
defendant as a teacher from 1974 until March 28, 1981, when
she left Boys Town because of an illness. The plaintiff did not
return to work after that date.

On April 21, 1981, the plaintiff was notified that she would
be terminated as a teacher on June 5, 1981, the end of the
1980-81 school term. The plaintiff did not return to work at any
time prior to the end of the school term on June 5.

Prior to her termination, the plaintiff had elected to receive
her salary on a 12-month basis for the 1980-81 school year.
From March 28 until June 5, 1981, the plaintiff was paid her
regular salary, but it was entitled “salary continuance” because
she was on sick leave. From June 5, 1981, until August 30, 1981,
the plaintiff was paid the balance of her regular salary for the
1980-81 contract. In addition to her salary, all of the plaintiff’s
medical bills were paid through August 31, 1981.

The defendant’s employee handbook states that “Salary
continuance benefits will cease whenever an employee refuses
to cooperate with the Home in securing necessary information
to validate a claim or a continuing illness.” In its medical plan,
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the defendant also “reserves the right to have a physician it
designates examine the individual whose loss is the basis of a
claim when and so often as it may reasonably require.”

The defendant terminated the plaintiff’s salary continuance
and health and dental plan because she would not submit to an
examination by its physician on September 3, 1981.

The plaintiff challenged her termination through grievance
procedures, and an arbitration hearing was held before Dean
Kratz. On March 5, 1982, Kratz found that the plaintiff had
violated the defendant’s rules and should have been disciplined,
but not discharged. Kratz ordered the plaintiff reinstated
without backpay, effective April 12, 1982.

After the arbitration decision, the plaintiff did not return to
work at Boys Town. The defendant notified her that she was not
eligible for salary continuance or health insurance coverage
until she submitted to an examination by the defendant’s
physician. The plaintiff was examined by the defendant’s
physician on June 24, 1982; however, no medical coverage was
provided by the defendant.

In June 1982, the plaintiff was found eligible for long-term
disability benefits from the defendant’s disability insurance
carrier, Union Mutual Insurance Company. The disability
benefits were retroactive to September 1981. The plaintiff
received disability payments from Union Mutual in the total
sum of $25,399.04 for a 2-year period from September 28,
1981, through September 28, 1983.

On August 18, 1983, the plaintiff was offered a teaching
position at Boys Town. The plaintiff refused to consider the
offer and has never returned to active employment with the
defendant.

On September 12, 1984, the Social Security Administration
found that the plaintiff was entitled to receive disability
payments commencing November 17, 1983. The plaintiff
continues to receive Social Security disability payments and
medicare coverage.

The jury returned a verdict in favor of the plaintiff in the
amount of $3,616.13. The verdict represented the amount of
medical bills the defendant’s health plan would have paid
between the effective date of the plaintiff’s reinstatement after
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arbitration and the period shortly after the defendant offered
the plaintiff a teaching position.

At trial, the plaintiff requested an instruction on future
damages for “medical and hospitalization” expenses; however,
the plaintiff did not tender to the trial court a specific
instruction for future medical and hospitalization expenses.
The plaintiff objected to instruction No. 15 because it failed to
include future medical, health, and dental expenses, but the
trial court overruled the objection.

The plaintiff presented no evidence to warrant an instruction
on future damages. The plaintiff has not worked at Boys Town
since March 28, 1981. Under the express terms of the
defendant’s benefit contracts, the plaintiff is not entitled to any
future benefits because she is not “actively working” at Boys
Town.

The only evidence in the record relating to the plaintiff’s
medical treatment is the testimony of Dr. John F. Bookhardt,
who examined the plaintiff just prior to testifying that the
plaintiff “requires medical treatment now and will requireit . . .
for an indefinite period of time.” Dr. Bookhardt does not
specify what type of medical treatment the plaintiff requires,
who would administer the treatment, where the treatment
would take place, the cost of the treatment, whether the
treatment requires hospitalization, or whether the treatment
would be routine or out of the ordinary. Dr. Bookhardt even
questioned his own examination of the plaintiff, because “it
was very difficult to get a forthright answer” from her.

In order to establish that a trial court’s refusal to give a
requested instruction was reversible error, a plaintiff must show
that she was prejudiced by the court’s refusal to give the
tendered instruction, that the tendered instruction is a correct
statement of the law, and that the tendered instruction is
warranted by the evidence. Rose v. City of Lincoln, 234 Neb.
67,449 N.W.2d 522 (1989).

The plaintiff has not established that the trial court’s refusal
to instruct on future damages was reversible error. No
instruction on future damages was tendered to the trial court by
the plaintiff, and there is no evidence in the record to warrant an
instruction on future damages.
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Regarding a claim of prejudice from an instruction given or a
trial court’s refusal to give a tendered instruction, the
instructions given must be read conjunctively rather than in
isolation. If the instructions given, when taken as a whole,
correctly state the law, are not misleading, and adequately
cover the issues submissible to a jury, there is no prejudicial
error concerning the instructions necessitating a reversal. Rose
v. City of Lincoln, supra.

The plaintiff has failed to show that the instructions given to
the jury, when taken as a whole, were misleading, contained
incorrect statements of law, or failed to cover the issues of the
case. The plaintiff was not prejudiced by the trial court’s refusal
toinstruct on future damages.

As to the plaintiff’s argument that the evidence is insufficient
to support the jury’s verdict, this court has stated:

A civil jury verdict will not be disturbed on appeal
unless clearly wrong. . . . A verdict is not to be set aside
where the evidence is in conflict or where reasonable
minds may reach different conclusions or inferences, as it
is within the jury’s province to decide issues of fact. . . .

. .. It is for the jury, as trier of the facts, to resolve
conflicts in the evidence and to determine the weight and
credibility to be given to the testimony of the witnesses. . . .

Chadron Energy Corp. v. First Nat. Bank, 236 Neb. 173, 182,
459 N.W.2d 718, 727 (1990).

Furthermore, a jury’s verdict will not be reversed on appeal
as inadequate unless it is so clearly against the weight and
reasonableness of the evidence and so disproportionate to the
injury proved as to demonstrate that it was the result of
passion, prejudice, mistake, or some other means not apparent
in the record, or that the jury disregarded the evidence or rules
oflaw. Bay v. House, 226 Neb. 521, 412 N.W.2d 466 (1987).

The evidence in this case justified the jury’s award to the
plaintiff because she had not complied with the requirements of
the defendant’s benefit contracts and later abandoned her
employment. The plaintiff was not eligible for health insurance
benefits until she was examined by the defendant’s physician.
When the defendant offered the plaintiff a teaching position on
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August 18, 1983, she refused to consider the offer. The jury
could reasonably conclude that the plaintiff had abandoned her
employment with the defendant and was not entitled to any
further benefits under her contract of employment.
The judgment is affirmed.
AFFIRMED.
GRANT, J., not participating.

TERRY R. RADKE, APPELLANT, V. H. C. DAvIS SONS’
MANUFACTURING Co., INC., AKANSAS CORPORATION, AND
THE BOARD OF REGENTS OF THE UNIVERSITY OF NEBRASKA,
A PUBLIC BODY CORPORATE, APPELLEES.

486 N.W.2d 204

Filed July 10, 1992. No.S-89-1473.

Constitutional Law: Limitations of Actions: Products Liability: Due Process: Equal
Protection. Nebraska’s 10-year statute of repose for products liability actions
found in Neb. Rev. Stat. § 25-224(2) (Reissue 1989) does not violate the Due
Process Clause, the Equal Protection Clause, or the open courts provision of the
Nebraska or U.S. Constitutions.

Appeal from the District Court for Lancaster County: EARL
J. WitTHOFF, Judge. Affirmed.

William A. Wieland, of The Healey Wieland Law Firm, and,
on brief, Anne E. Winner, of Bruckner, O’Gara, Keating,
Sievers & Hendry, P.C., for appellant.

Mark R. Scherer and Waldine H. Olson, of Schmid, Mooney
& Frederick, P.C., for appellee H. C. Davis Sons’
Manufacturing Co. :

Hastings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

This is a civil suit in which the plaintiff-appellant, Terry R.
Radke, seeks damages for injuries allegedly sustained when he
fell into a mixing machine designed and manufactured by the
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defendant-appellee H. C. Davis Sons’ Manufacturing Co., Inc.
(H. C. Davis). The Board of Regents of the University of
Nebraska is also a named defendant, though its only interest is
in subrogation for workers’ compensation benefits paid by the
university to the plaintiff. See Neb. Rev. Stat. § 48-118 (Reissue
1988).

The plaintiff’s negligence and strict liability theories of
recovery are both premised upon H. C. Davis’ failure to equip
the mixer in question with certain safety features which would
allegedly have prevented the accident. H. C. Davis filed a
motion for summary judgment which the trial court sustained
based upon Nebraska’s 10-year statute of repose for products
liability actions. See Neb. Rev. Stat. § 25-224(2) (Reissue 1989).
This appeal followed.

FACTUAL BACKGROUND

On November 20, 1984, during the course of his employment
in a work-study program at the University of Nebraska at
Lincoln, the plaintiff fell into a “Davis Precision Mix Batch
Mixer, Model No. S-20,” designed and manufactured by H. C.
Davis. The plaintiff became so entangled in the shaft and
agitator paddles that use of an acetylene torch was required to
extricate him.

The university purchased two model S-20 mixing machines
from H. C. Davis in 1966, which machines were delivered on
June 8 and 21, respectively. There is no record of H. C. Davis
selling the university any other mixers than the two sold in 1966.
From this evidence H. C. Davis concludes, and the plaintiff
does not contest the conclusion, that the mixer involved in the
November 20, 1984, accident is one of the two sold to the
university in 1966.

CONSTITUTIONALITY OF § 25-224(2)
Section 25-224(2) provides:
Notwithstanding subsection (1) of this section or any other
statutory provision to the contrary, any product liability
action, except one governed by section 2-725, Uniform
Commercial Code or by subsection (5) of this section,
shall be commenced within ten years after the date when
the product which allegedly caused the personal injury,
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death, or damage was first sold or leased for use or
consumption.

The plaintiff does not contest the fact that this case involves a
“product liability action,” see Neb. Rev. Stat. § 25-21,180
(Reissue 1989), nor that the period of repose began to run in
June 1966, see Witherspoon v. Sides Constr. Co.,219Neb. 117,
362 N.W.2d 35 (1985) (statute of repose applicable to an
allegedly defective product begins to run when possession of the
product is first relinquished for ultimate use or consumption,
not when it is placed into the stream of commerce by the
manufacturer). Instead, the plaintiff bases his appeal solely on
the alleged unconstitutionality of § 25-224(2).

The plaintiff argues that § 25-224(2) violates the Due Process
and Equal Protection Clauses of the Nebraska and U.S.
Constitutions, Neb. Const. art. I, § 3, and art. III, § 18, and
U.S. Const. amend. XIV, as well as the open courts provision of
the Nebraska Constitution, Neb. Const. art. I, § 13. Recently,
this court considered and rejected the same arguments.

In Spilker v. City of Lincoln, 238 Neb. 188, 469 N.W.2d 546
(1991), the court reasoned that

“[t}he immunity afforded by a statute of repose is a right
which is as valuable to a defendant as the right to recover
on a judgment is to a plaintiff; the two are but different
sides of the same coin. . . . These are substantive rights
recognized by Nebraska law and protected by its
Constitution.”
Id. at 191, 469 N.W.2d at 548, quoting Givens v. Anchor
Packing, 237 Neb. 565, 466 N.W.2d 771 (1991). Because “the
Legislature is free to create and abolish rights so long as no
vested right is disturbed,” and the plaintiffs failed to show that
the 10-year repose period is either unreasonable or arbitrary, we
upheld the constitutionality of § 25-224(2) in that case. Spilker,
238 Neb. at 192, 469 N.W.2d at 548. Today, we adhere to our
previous decision.

Summary judgment is proper when the evidence in the
record discloses that there is no genuine issue of material fact
and the moving party is entitled to judgment as a matter of law.
West Neb. Gen. Hosp. v. Farmers Ins. Exch.,239 Neb. 281, 475
N.W.2d 901 (1991). Having resolved the legal issues adversely to
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the plaintiff, and in the absence of any dispute as to the
expiration of the 10-year period in 1976, we affirm the trial
court’s action sustaining H. C. Davis’ motion for summary
judgment.

AFFIRMED.

WHITE, J., dissenting.

Nebraska’s statute of repose for products liability actions
separately classifies persons injured by a defective product
more than 10 years after its purchase or lease and persons
injured by a defective product less than 10 years after its
purchase or lease. In the absence of provisions somehow
relating the period of repose to the useful life of the product or
discovery of the defect, the Legislature’s classification satisfies
neither the special legislation provision of the Nebraska
Constitution nor the Equal Protection Clause of the U.S.
Constitution. See, Neb. Const. art. III, § 18; U.S. Const.
amend. XIV.

STATE OF NEBRASKA, APPELLEE, V. WAYNE K. BREWER, APPELLANT.
486 N.W.2d 477

Filed July 10, 1992. No. S-91-204.

1. Motions to Suppress: Appeal and Error. In determining the correctness of a trial
court’s ruling on a motion to suppress, an appellate court will uphold the trial
court’s findings of fact unless those findings are clearly erroneous.

2. Confessions: Appeal and Error. A determination by a trial court that a
statement was made voluntarily will not be disturbed on appeal unless clearly
wrong.

3. Motions to Suppress: Appeal and Error. In deciding whether a trial court’s ruling
on a motion to suppress is erroneous, an appellate court does not reweigh the
evidence or resolve conflicts in the evidence, but, rather, recognizes the trial
court as the finder of fact and takes into consideration that the trial court has
observed the witnesses testifying in regard to such motion.

4. Motions to Suppress: Confessions: Proof. Although the burden of showing a
confession to have been voluntary is upon the State, at a suppression hearing it
need establish such only by a preponderance of the evidence.

5. Confessions: Evidence: Proof. In order to be ruled voluntary, it must be shown
at a suppression hearing that a statement, admission, or confession was not the
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product of any promise or inducement—direct, indirect, or implied—no matter
how slight. However, this ruleis not to be applied on a strict, per se basis. Rather,
determinations of voluntariness are based upon an assessment of all of the
circumstances and factors surrounding the occurrence when the statement is
made.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

Thomas P. McKenney and Deborah D. Cunningham for
appellant.

Don Stenberg, Attorney General, and J. Kirk Brown for
appellee.

Hastings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

CAPORALE, J.

Following a jury trial, the defendant-appellant, Wayne K.
Brewer, was adjudged guilty of first degree murder, in violation
of Neb. Rev. Stat. § 28-303 (Reissue 1989). He asserts that the
trial court erred in (1) overruling his motion to suppress his
statements to the interrogating officers and (2) admitting those
statements into evidence. We affirm.

In view of the narrow scope of the inquiry presented by the
summarized assignments of error, a detailed recitation of the
facts surrounding the murder giving rise to this appeal is not
required.

We thus turn immediately to Brewer’s contentions in
connection with the first assignment of error, that his various
statements to the interrogating officers should have been
suppressed because he was denied counsel and because the
statements were in any event not given intelligently, knowingly,
and voluntarily.

The murder had taken place in the early morning hours of
March 21, 1990, and a search for Brewer had begun. Brewer
arrived at an office of the Douglas County sheriff with his
mother at approximately 11 o’clock that night. He was not then
under arrest; in fact, as Officer Gary Kratina, Brewer’s mother,
and Brewer himself testified, Brewer was told he could leave at
any time. Even though Brewer was not then in custody, he was,
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nonetheless, at about 11:10 p.m., read a rights advisory form,
which he initialed and signed. The form advised that the
interrogator was a police officer; that Brewer had a right to
remain silent and not make any statements or answer any
questions, but that anything he said could and would be used in
court; that he had a right to consult with a lawyer and have the
lawyer present during questioning; and that if he could not
afford a lawyer, one would be appointed for him by the court.
The form included a statement that with the foregoing
knowledge, Brewer was willing to talk with the interrogator.

According to Kratina, when Brewer signed the form he
appeared to understand the questions, responded clearly, and
did not seem to be under the influence of drugs or alcohol.
Moreover, Kratina stated that no threats, force, promises, or
coercion of any kind were used to obtain the confessions.

According to Kratina, Brewer did not confess to any
involvement in the murder during the initial discussion he had
with Kratina and Officer George Whitmore. Approximately an
hour later, Brewer asked to speak with his mother and,
according to Kratina, did so for 5 to 10 minutes. Kratina then
reentered the room and asked Brewer whether he was ready to
talk. Brewer hesitated, but the mother interjected and stated,
“ “You know, Wayne, you know why we came out here. Tell the
man what happened.’ ”

However, Brewer and his mother claim that when they were
together, they requested that Brewer be given an attorney. The
mother claims that Kratina told Brewer that “he couldn’t get no
lawyer appointed unless they went to court, and he couldn’t do
that unless he was arrested, and at that point he wasn’t
arrested.” Brewer asserts that he asked for an attorney when he
initially arrived at the sheriff’s office and again before he made
a statement. As did his mother, Brewer also stated that Kratina
told him he could not have an attorney until he was charged.

Brewer’s testimony and that of his mother were contradicted
by several of the interrogating officers. Kratina testified that
Brewer never requested an attorney, but he told Kratina that he
and his mother, on the way to the sheriff’s office, decided
against getting an attorney—*“ ‘we just decided we didn’t need
one, we would come out here and talk to you and tell you the
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story; it wasn’t going to make any difference if I talked to an
attorney or not’ . . . .” Officer Randall Brunckhorst testified
that he never told Brewer he could not have an attorney or that
he could not leave. Officer Mike Buglewicz also stated that he
never told Brewer he could not have an attorney.

After Brewer had spoken with his mother, he proceeded to
give an extensive confession to Kratina in his mother’s presence.
It was at this time that Brewer was first implicated in the crime.
When Brewer was finished, Kratina testified that he left the
room and returned with Brunckhorst, who had a tape recorder.
At that point, Brunckhorst reviewed the previously signed
rights advisory form with Brewer and then recorded his
confession. At the beginning of this first taped statement, the
voices of Brunckhorst and Brewer can be heard as Brewer
acknowledged his rights and then waived those rights and gave
a confession. At the end of the tape recording, Brewer
confirmed that the confession was given freely and voluntarily,
without any threats or promises. The confession concluded at
2:35a.m. on Thursday, March 22, 1990.

Upon completion of the recorded statement, Brewer was told
that he was going to be charged with criminal homicide and
booked. Thereafter, Brewer led Buglewicz and Officer Neil
Paulison to where the victim’s automobile had been dumped
into the Missouri River. Kratina testified that at 11 a.m. on
March 22, he went to the correctional center where he again met
with Brewer. Brewer was again read his rights and again signed a
rights advisory form. Kratina did not threaten, force, or coerce
Brewer into talking, nor did he make any promises in order to
persuade Brewer to talk. During the interview, Brewer told
Kratina where specific pieces of evidence could be found. At
3:30 p.m. on the same day, Kratina received a radio message
from his office that Brewer wanted to speak to him. For the
third time Brewer signed a rights advisory form, and for the
fourth time he waived his rights. On this occasion Brewer told
Kratina where additional items of evidence had been
abandoned. Brewer then led Kratina to the location.

Brewer next asked to speak to the prosecutor familiar with
the case. Brewer was thereupon returned to the sheriff’s office,
where he met Deputy County Attorney Samuel Cooper. For the
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fourth time Brewer signed a rights advisory form, and for the
fifth time he waived his rights. For the second time Brewer gave
a tape-recorded statement. Recorded at the beginning of the .
tape are Brewer’s affirmative responses to the questions on the
advisory form. In fact, Cooper specifically reviewed Brewer’s
right to have an attorney present at that time and told Brewer
directly that there were no promises and that in all likelihood
Brewer would be charged with first degree murder the following
day. Nevertheless, Brewer agreed to speak.

Resolution of the first assignment of error is controlled by
the rule that in determining the correctness of a trial court’s
ruling on a motion to suppress, an appellate court will uphold
the trial court’s findings of fact unless those findings are clearly
erroneous. See, State v. Utterback, 240 Neb. 981, 485 N.W.2d
760 (1992); State v. Melton, 239 Neb. 790, 478 N.W.2d 341
(1992). Specifically, a determination by a trial court that a
statement was made voluntarily will not be disturbed on appeal
unless clearly wrong. State v. Haynie, 239 Neb. 478, 476
N.W.2d 905 (1991). Moreover, in deciding whether a trial
court’s ruling is erroneous, an appellate court does not reweigh
the evidence or resolve conflicts in the evidence, but, rather,
recognizes the trial court as the finder of fact and takes into
consideration that the trial court has observed the witnesses
testifying in regard to such motion. State v. Utterback, supra;
Statev. Melton, supra.

Implicit in the trial court’s ruling on the suppression motion
is the finding that Brewer did not ask for the services of an
attorney. Given the conflict in the evidence in that regard, it
cannot be said the finding is clearly wrong.

That brings us to the second aspect of the first assignment of
error, the voluntariness of Brewer’s statements. Although the
burden of showing a confession to have been voluntary is upon
the State, at a suppression hearing it need establish such only by
a preponderance of the evidence. State v. Cody, 236 Neb. 69,
459 N.W.2d 195 (1990); State v. Thomas, 232 Neb. 490, 441
N.W.2d 186 (1989); State v. Hayes, 229 Neb. 53, 424 N.W.2d
624 (1988).

In order to be ruled voluntary, it must be shown at a
suppression hearing that a
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statement, admission, or confession was not the product
of any promise or inducement—direct, indirect, or
implied—no matter how slight. However, this rule is not to
be applied on a strict, per se basis. Rather, determinations
of voluntariness are based upon an assessment of all of the
circumstances and factors surrounding the occurrence
when the statement is made.

State v. Melton, 239 Neb. at 796, 478 N.W.2d at 347. Accord,

Statev. Haynie, supra.

In order to find a statement, admission, or confession
involuntary and therefore in violation of due process rights,
such as Brewer claims to have been the case here, “coercive
police conduct is a necessary predicate.” State v. Hankins, 232
Neb. 608, 623, 441 N.W.2d 854, 868 (1989). This court has
identified examples of such conduct.

A nonexhaustive list of potentially material
considerations in determining the voluntariness of
statements in the context of inducements by prosecuting
authorities includes whether (1) defendant is in custody at
the time of the statement, (2) defendant is alone and
unrepresented by counsel, (3) the promise or inducement
is initiated by prosecuting officials as opposed to
defendant or someone acting on his behalf, (4) defendant
is aware of his constitutional and other legal rights, (5) the
potentially incriminating statement is part of an abortive
plea bargain, (6) the promise or inducement leading to the
statement is fulfilled by prosecuting authorities, and (7)
defendant is subjected to protracted interrogation or
evidence appears on the record to show that coercion
precludes the statement from being knowing and
intelligent.

Statev. Haynie, 239 Neb. at 487,476 N.W.2d at 912.

The record is devoid of any instances where the conduct of
the interrogating officers was coercive. Outside of Brewer’s
averment that he was denied his right to counsel, which has
been discussed and dismissed previously, Brewer presents no
instances where the interrogating officers coerced him into
giving a statement. Brewer’s conduct overwhelmingly supports
the State’s assertion that he fully and completely cooperated



30 241 NEBRASKA REPORTS

with the sheriff’s officers.

The record establishes that Brewer was read his rights on five
separate occasions; signed four separate rights advisory forms;
voluntarily appeared at the sheriff’s office during the initial
investigation; voluntarily showed the sheriff’s officers where
the victim’s automobile had been abandoned; voluntarily
telephoned Kratina, telling him where the items of evidence
could be found and directing him to the location; and
voluntarily asked to speak, and gave a taped confession, to the
deputy county attorney. Moreover, both tape-recorded
confessions demonstrate that Brewer was fully informed of his
rights and the implications of talking. During the recordings,
Brewer stated that he was giving the confessions voluntarily and
that no threats had been made or promises given to him.

Brewer’s assertion in the second assignment of error, that the
trial court erred in permitting his confessions to be admitted
into evidence, is subsumed in his claim that they were obtained
unconstitutionally. Once it was properly determined at the
suppression hearing that the statements were voluntary and not
otherwise the product of an impermissible interrogation, the
statements became admissible. See, State v. Hall, 237 Neb. 169,
465 N.W.2d 150 (1991); State v. Porter, 235 Neb. 476, 455
N.W.2d 787 (1990); State v. Robertson, 219 Neb. 782, 366
N.W.2d 429 (1985).

Because the record does not sustain the assignments of error,
we, as stated earlier, affirm the judgment of the district court.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. BRADLEY S. ROENFELDT,
APPELLANT.
486 N.W.2d 197

Filed July 10, 1992. No. S-91-340.

1. Trial: Pretrial Procedure: Appeal and Error. Unless granted as a matter of right
under the Constitution or other law, discovery is within the discretion of a trial
court, whose ruling will be upheld on appeal unless the trial court has abused its
discretion in the discovery ruling.
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2. Trial: Minors: Witnesses. While no certain age has been deemed to be the age at
which a child becomes competent to testify in a court of law, the court generally
takes into consideration whether she is able to receive correct impressions by the
senses, to recollect accurately, and to appreciate the moral duty to tell the truth.

3. Trial: Minors: Witnesses: Appeal and Error. The question of competency of a
child witness lies within the discretion of the trial court, and that determination
will not be disturbed in the absence of an abuse of discretion.

4. Trial: Expert Witnesses: Sexual Misconduct: Minors: Jurors. An expert may
testify about sexual abuse in generalities, without being familiar with the alleged
victim, because few jurors have sufficient familiarity with child sexual abuse to
understand the dynamics of a sexually abusive relationship, and the behavior
exhibited by sexually abused children is often contrary to what most adults
would expect.

Appeal from the District Court for Madison County:
RicHARD P. GARDEN, Judge. Affirmed.

Mark A. Johnson, of The Law Offices of Mark A. Johnson,
for appellant.

Don Stenberg, Attorney General, William L. Howland, and,
on brief, Mark L. Ells for appellee.

HasTiNGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT,and FAHRNBRUCH, JJ.

WHITE, J.
STATEMENT OF THE CASE
Bradley S. Roenfeldt appeals his jury conviction of one
count of first degree sexual assault, a Class II felony in violation
of Neb. Rev. Stat. § 28-319 (Reissue 1989), and the resulting
sentence of 10 to 25 years’ imprisonment. First degree sexual
assault is punishable by 1to 50 years’ imprisonment.

FACTS

B.W., a 10-year-old female, made complaint of inappro-
priate sexual contact to a police officer on July 31, 1990, and to
her family physician on August 2. The person alleged to have
committed the improper acts was the appellant, Roenfeldt.
Roenfeldt was questioned by the police officer and, while
admitting a number of inappropriate sexual experiences with
B.W., claimed that he did not remember the claimed incidents
of first degree sexual assault.

B.W. told the physician and Detective Steven Hecker of a
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number of incidents of fellatio (oral stimulation of the penis), at
least one of which was of recent origin. On November 3, 1990,
B.W. was deposed by Roenfeldt’s counsel. A number of
statements were made by her relating to the approximate time
of the last incident, and a number of collateral matters were not
consistent with her testimony at trial or her conversation with
Hecker and her physician, Dr. Richard Votta.

At trial, B.W. testified that the last assault came after she was
released from the University of Nebraska Hospital about a
week prior to Detective Hecker’s interview. She testified that
this occurred after completing her fourth grade education. At
the deposition, B.W. testified that the last incident occurred in
her third grade year. In the physical exam, redness of the labia
and vagina were noted, indicating sexual touching but not
indicating sexual penetration of the vagina or anus.

In an attempt to rehabilitate B.W)s testimony, Hecker was
asked to recite the substance of the entire conversation with
B.W. Over objection, Hecker testified that B.W. told him that
while she was performing fellatio on Roenfeldt he told her “not
to use her teeth too much,” and that “there were times that he
would have his penis in my mouth” so far she would gag.

Appellant questions, but presented no evidence on, B.W.s
ability to accurately testify, because one doctor had labeled her
as having borderline intellectual function and because the child
had seen adult videotapes and had seen her mother and
appellant engage in sexual activity. The trial court overruled
appellant’s motion for a court-compelled psychiatric examina-
tion of B.W.

Appellant also sought to depose a school principal regarding
an incident surrounding a missing watch; however, the court
held it to be a collateral issue and improper to attack a witness’
credibility with specific instances of dishonesty.

Finally, appellant filed an amended motion in limine, seeking
to prohibit several witnesses from testifying as to B.W.s
comments to them regarding “a particular matter.” The court
found that at least some of the proposed testimony was
corroborative and that the statements by B.W. had been for the
purpose of a medical history and, accordingly, overruled the
motion in its entirety.
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ASSIGNMENTS OF ERROR

Summarily, Roenfeldt alleges that the district court erred in
(1) denying appellant’s motion to have the alleged victim
examined by a court-appointed psychiatrist in order to
determine her mental competency, in violation of his right to
due process under the state and federal Constitutions; (2)
determining that the alleged victim was a competent witness to
testify at trial in this matter; (3) overruling appellant’s hearsay
objection and allowing a detective to testify on direct
examination as to what the alleged victim had said to him in his
interview with her; (4) allowing the alleged victim’s examining
doctor to testify as to what she may have told him during the
examination, as not falling within the hearsay exception; (5)
allowing evidence of the alleged victim’s discharge summary
date from the University of Nebraska Hospital as a Neb. Rev.
Stat. § 27-803(3) (Reissue 1989) exception; (6) overruling
appellant’s hearsay objection and allowing testimony of a third
party as to what the alleged victim had related to her regarding
appellant’s assaults on her; (7) failing to allow appellant to
depose the principal of the alleged victim’s grade school and
failing to allow discovery of documents of an exculpatory
nature regarding the alleged victim; (8) allowing an expert
witness’ testimony regarding exhibited symptoms of children
who have been sexually abused; and (9) imposing an excessive
sentence.

DISCUSSION

In determining whether evidence is sufficient to sustain a
conviction in a jury trial, the Supreme Court does not resolve
conflicts in the evidence, pass on credibility of witnesses,
evaluate explanations, or reweigh evidence presented to a jury,
which are within the jury’s province for disposition. A verdict in
a criminal case must be sustained if the evidence, viewed and
construed most favorably to the State, is sufficient to support
the verdict. State v. Brown, 225 Neb. 418, 405 N.W.2d 600
(1987); State v. Zitterkopf, 236 Neb. 743, 463 N.W.2d 616
(1990); State v. Reynolds, 235 Neb. 662, 457 N.W.2d 405
(1990).

On a claim of insufficiency of evidence, the Supreme Court
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will not set aside a guilty verdict in a criminal case where such
verdict is supported by relevant evidence. Only where evidence
lacks sufficient probative force as a matter of law may the
Supreme Court set aside a guilty verdict as unsupported by the
evidence beyond a reasonable doubt. State v. Robertson, 223
Neb. 825, 394 N.W.2d 635 (1986); State v. Zitterkopf, supra;
Statev. Reynolds, supra.

FAILURE TO COMPEL VICTIM’S
PSYCHIATRIC EXAMINATION

A defendant in a criminal proceeding has no general due
process right to discovery. State v. Tuttle, 238 Neb. 827, 472
N.W.2d 712 (1991); Weatherford v. Bursey, 429 U.S. 545,97 S.
Ct. 837,51 L.Ed. 2d 30 (1977); State v. Blair, 230 Neb. 775, 433
N.W.2d 518 (1988). Unless granted as a matter of right under
the Constitution or other law, discovery is within the discretion
of atrial court, whose ruling will be upheld on appeal unless the
trial court has abused its discretion in the discovery ruling. See,
State v. Boppre, 234 Neb. 922, 453 N.W.2d 406 (1990); State v.
Blair, supra; State v. Tuttle, supra.

The granting of a request for a psychiatric evaluation of the
victim falls within the discretionary power of the trial court.
State v. Nelson, 235 Neb. 15, 453 N.W.2d 454 (1990). The
purpose of a psychiatric examination in a case involving a
sexual offense is to detect any mental or moral delusions or
tendencies causing distortion of the imagination which would
affect the probable credibility of the complaining witness. Id. If
the victim in this case were of a more mature age, compelling a
psychiatric examination, though still discretionary, would have
been appropriate. The tender years and limitations of B.W., in
conjunction with her previous examinations by medical and
psychological professionals, and her courtroom testimony all
were deemed sufficient by the trial judge for the jury to assess
the child’s credibility as a witness. We agree. The assignment is
without merit.

DETERMINATION OF VICTIM’S
COMPETENCY TO TESTIFY
While no certain age has been deemed to be the age at which a
child becomes competent to testify in a court of law, the court
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generally takes into consideration whether she is able to receive
correct impressions by the senses, to recollect accurately, and to
appreciate the moral duty to tell the truth. See, In re Interest of
M.L.S.,234 Neb. 570, 452 N.W.2d 39 (1990); State v. Guy, 227
Neb. 610, 419 N.W.2d 152 (1988). The question of competency
of a child witness lies within the discretion of the trial court, and
that determination will not be disturbed in the absence of an
abuse of discretion. In re Interest of M.L.S., supra; State v.
Guy, supra; State v. Miner, 216 Neb. 309, 343 N.W.2d 899
(1984).

We find no abuse of discretion in the court’s determination
that the child was a competent witness. The record is clear that
B.W. was able to receive correct sensory impressions, recollect
accurately, and appreciate the moral duty to tell the truth.

While the effect of the alleged assault on her mental and
emotional difficulties may have compromised her judgment of
both the timing of the sequence of events and certain
anatomical references, no evidence suggested that these
difficulties rendered B.W. incompetent to testify to the crimes
committed against her.

The assignment is without merit.

DETECTIVE’S AND COUNSELOR'’S
HEARSAY TESTIMONY

Detective Hecker and counselor Monica McCarthy were
permitted to testify, on direct examination, to statements B.W.
had made to them during the course of interviews. Appellant
contends that these comments were hearsay and went beyond
the scope of B.W.’s previous testimony.

Appellant, however, on B.W)s cross-examination, had
sought to impeach B.W)s credibility with inconsistent
statements and suggestions of fabrication and improper
influence. The record is clear that both Hecker and McCarthy
were called to establish prior consistent statements. The fact
that Hecker, in particular, had mentioned several details that
B.W. had not mentioned (e.g., that during an incident of
fellatio, appellant had asked B.W. not to use her teeth too
much; that sometimes appellant would insert his penis into her
mouth so far she would gag; and that appellant had stuck his







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































