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HawkiNns CONSTRUCTION COMPANY, APPELLEE, V. DIRECTOR OF
THE CiTY OF OMAHA HUMAN RELATIONS DEPARTMENTET AL,
APPELLANTS.
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1. Courts: Ordinances: Judicial Notice: Records: Appeal and Error. Courts of
general jurisdiction will not take judicial notice of municipal ordinances not
present in the record, nor will appellate courts on appeal.

2. Courts: Ordinances: Appeal and Error. Without the benefit of the applicable
municipal ordinances involved, neither a district court nor an appellate court is
in a position to declare the rights of the parties under the ordinances, any more
than a court could declare the rights of parties to a contract without the benefit
of the contract.

Appeal from the District Court for Douglas County: KEITH
Howarb, Judge. Reversed and remanded with directions.

Herbert M. Fitle, Omaha City Attorney, and Jo A. Cavel for
appellants.

Dean G. Kratz, of McGrath, North, Mullin & Kratz, P.C.,
for appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, J]J.

FAHRNBRUCH, J.

This appeal involves an employment race discrimination
award in favor of Fred Cooper, a black truckdriver, who was
not recalled to work by Hawkins Construction Company of
Omaha following a seasonal layoff.

The case was originally instituted before the Omaha Civil
Rights Hearing Board (Hearing Board), pursuant to ordinances

)
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contained in chapter 13 of the Omaha Municipal Code. The
Hearing Board determined the rights of the parties by applying
applicable ordinances from the Omaha Municipal Code to the
evidence adduced by the parties before the board’s hearing
officer.

Dissatisfied with the Hearing Board’s ruling, Hawkins filed a
petition in error in which it asked the district court for Douglas
County to overturn the board’s order. Following a hearing, the
district judge reversed the decision of the Hearing Board. The
district court’s order in favor of Hawkins was timely appealed
to this court. We reverse the district court’s ruling and order that
court to affirm the order entered by the Hearing Board.

The applicable ordinances of the City of Omaha under which
the rights of the parties to this action were determined were not
introduced in evidence before the Hearing Board. Therefore,
they were not before the district court for Douglas County, nor
are they before this court. Courts of general jurisdiction will
not take judicial notice of municipal ordinances not present in
the record, nor will appellate courts on appeal. See Brunken v.
City of Omaha, 225 Neb. 410, 405 N.W.2d 595 (1987).

Without the benefit of the applicable municipal ordinances
involved, neither a district court nor an appellate court is in a
position to declare the rights of the parties under the
ordinances, any more than a court could declare the rights of
parties to a contract without the benefit of the contract. See
Vrana Paving Co. v. City of Omaha, 220 Neb. 269, 369 N.W.2d
613 (1985).

The ruling of the district court for Douglas County is
reversed, and that court is directed to set aside its ruling in favor
of Hawkins and affirm the order of the Omaha Civil Rights
Hearing Board.

REVERSED AND REMANDED WITH DIRECTIONS.
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CiTY OF LAVISTA, NEBRASKA, APPELLANT, V. DONALD G.
ANDERSEN AND GREG ARMSTRONG, INC., APPELLEES.
480N.W.2d 185

Filed February 21, 1992. No. S-89-708.

Proximate Cause: Negligence: Words and Phrases. Contributory negligence is
conduct on the part of the plaintiff amounting to a breach of the duty which the
law imposes upon persons to protect themselves from injury and which,
concurring and cooperating with actionable negligence on the part of the
defendant, contributes to the injury complained of as a proximate cause.
Emergency Vehicles: Right-of-Way. Emergency vehicles operating audible sirens
and visible warning lights are privileged to exceed posted speed limits and enter
intersections against red lights if done safely.

Emergency Vehicles. Drivers of emergency vehicles are under a duty to drive with
dueregard for the safety of others.

Emergency Vehicles: Negligence. In an action involving allegations that the
driver of an emergency vehicle acted negligently, the driver’s actions are
measured against those of a reasonable person exercising due care under the
same emergency circumstances.

Evidence: Negligence. When the evidence conflicts such that reasonable minds
may draw different conclusions therefrom, the questions of negligence and
comparative and contributory negligence are factual determinations.

Appeal and Error. On appeal of a law action tried without a jury, the trial court’s
factual findings have the effect of a jury verdict and will not be set aside unless
clearly wrong.

Judgments: Appeal and Error. In reviewing a trial court’s judgment in an action
at law tried to the court, the Supreme Court considers the evidence in the light
most favorable to the successful party, with conflicts resolved in favor of the
successful party, who is entitled to the benefit of every inference reasonably
deducible from the evidence.

Political Subdivisions Tort Claims Act: Municipal Corporations: Appeal and
Error. Findings of fact by the trial court in a proceeding against a municipality
under the Political Subdivisions Tort Claims Act will not be set aside unless such
findings are clearly incorrect.

Political Subdivisions Tort Claims Act: Appeal and Error. In reviewing a bench
trial held under the Political Subdivisions Tort Claims Act, the appellate court
considers the evidence in the light most favorable to the successful party,
resolving any conflicts in favor of the successful party, who is entitled to the
benefit of all reasonable inferences deducible from the evidence.

Emergency Vehicles: Right-of-Way. Upon immediate approach of an emergency
vehicle with its lights or siren activated, drivers are under a duty to yield the
right-of-way until the emergency vehicle passes.

Motor Vehicles: Negligence. Failing to see one favored under the rules of the
road generally constitutes negligence as a matter of law.
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Appeal from the District Court for Sarpy County: GEORGE
A. THompsoN, Judge. Reversed and remanded with directions.

Fred H. Brown and John P. Steichen, of Nye, Fellman,
Moylan & Brown, for appellant.

Robert C. Doyle and Daniel D. Walsh, of Walsh,
Fullenkamp & Doyle, for appellees.

HAasTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

WHITE, J.

This case arises out of a collision at the intersection of 84th
Street and Highway 370 in Sarpy County, Nebraska, between
an ambulance owned by the plaintiff-appellant, City of
LaVista, Nebraska, and a truck owned by defendant-appellee
Greg Armstrong, Inc. (Armstrong). The ambulance was
driven by Robert Amweg, and the truck was driven by
defendant-appellee Donald G. Andersen. The parties pled that
both drivers were at all times acting within the scope and in the
course of their employment with the City of LaVista and
Armstrong, respectively.

The City of LaVista brought suit, alleging negligence on the
part of Andersen and seeking $11,682.81 for damages to the
ambulance. The defendants answered, denying any negligence
and in the alternative alleging contributory negligence more
than slight on the part of Amweg. Armstrong also filed a
counterclaim under the Nebraska Political Subdivisions Tort
Claims Act, Neb. Rev. Stat. §§ 13-901 et seq. (Reissue 1987),
alleging negligence on the part of Amweg and seeking $12,500
for damages to the truck and lost profits.

The case was tried without a jury in the Sarpy County
District Court. The trial court found that Amweg violated his
duty of care by failing to maintain a proper lookout and failing
to observe the traffic signal as he approached the intersection.
The court offered no finding as to Andersen’s violation of any
duty of care. The court entered judgment against the City of
LaVista on its petition and in favor of Armstrong on its
counterclaim, awarding the company $9,113.57 for damage to
the truck and $1,250 for lost profits due to loss of use of the
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truck, for atotal award of $10,363.57 plus costs.

FACTUAL BACKGROUND

On April 29, 1987, at approximately 11:30 a.m., Amweg, a
member of the LaVista Volunteer Fire Department, received an
emergency call to assist a juvenile having trouble breathing. The
call was described as a “Code 3,” which indicates a situation
involving a person with a life-threatening problem. In response,
Amweg drove a city ambulance to pick up the victim. In
accordance with department procedures, Amweg activated the
ambulance’s emergency lights and siren.

After picking up the juvenile at LaVista Junior High School,
Amweg proceeded to Midlands Hospital. He drove south on
84th Street with his lights and siren still activated. At the point
where 84th Street intersects with Highway 370 there are three
lanes for southbound traffic: a left-turn lane, a through lane,
and aright-turn lane. As Amweg approached this intersection,
there were cars in the left-turn and through lanes obstructing his
path. However, a white van located in the right-turn lane pulled
over to the shoulder to allow the ambulance by, and Amweg
drove the ambulance into that lane.

A traffic signal governs traffic in all directions at the
intersection of 84th Street and Highway 370. As Amweg
approached the intersection, the light governing southbound
traffic turned red. Amweg testified, however, that he was
unaware of the light’s color when he crossed the intersection.
Amweg slowed the ambulance to approximately S m.p.h. as he
drove between the stopped cars and the white van, then paused
to observe the traffic east and west before proceeding across the
intersection. Amweg testified that there were cars at all four
sides of the intersection and that they had all stopped as he
approached. Two other witnesses also testified that traffic east
and west on Highway 370 stopped as the ambulance
approached, though one witness did state that another car went
through the green light ahead of Andersen’s truck. After he
checked the intersection, Amweg accelerated the ambulance
through the intersection and was struck by the truck just as the
ambulance was leaving the intersection. He testified that he did
not see or hear the truck approaching prior to impact.
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Andersen was traveling eastbound on Highway 370 when the
accident occurred. He was driving a fully loaded 1984 Mack
dump truck with a “pup trailer” The entire rig weighed
approximately 95,000 pounds. There is evidence in the record
that the speed limit on Highway 370 at 84th Street, is 55 m.p.h.
Andersen testified that he slowed for a red light as he
approached the 84th Street intersection, but that the light
turned green when he was approximately 200 to 250 feet from
the crossing. He testified that he then accelerated to 35 to 40
m.p.h., though there is evidence in the record suggesting he was
going as fast as 5S0m.p.h.

Because it was a hot, sunny day, Andersen had the truck’s
windows rolled up and air conditioner on. At the time, he was
listening to three separate radios: an AM/FM radio, a CB
radio, and a company radio. Andersen also testified that when
he accelerated the truck, the exhaust pipes near the cab of the
truck made “a lot of noise.” Andersen testified that he looked
north on 84th Street just as the light turned green, but thereafter
did not look again because he was concentrating on a car in the
left-turn lane of westbound Highway 370. Andersen testified
that he did not see the ambulance coming until the collision.
Other witnesses at the intersection testified that they either saw
the ambulance’s flashing lights or heard its siren as it
approached.

Also significant is the testimony of Clair Morgan. At the
time of the accident he was stopped for the red light governing
the through lane going south on 84th Street. He testified that
the ambulance pulled alongside his car before proceeding
through the intersection. Morgan testified that he could see a
quarter of a mile west on Highway 370 and that he saw the truck
approaching “a couple hundred feet” from the intersection as
the ambulance pulled alongside him. Morgan further testified
that

the ambulance slowed down . . . then he pulled up and
almost stopped, then stomped on the foot feed and just
shot out there just right in front of that other truck that
was coming with the exhaust . . . . I mean, I knew he was
going to get hit. . . . I thought, he’s almost stopped. He’s
going to gain two seconds, and stomp on the foot feed to
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goin front of that big truck? I couldn’t believeiit.
Another witness also testified that from the south side of the
intersection of 84th Street and Highway 370, she saw the truck
approaching and was surprised that the ambulance tried to
cross in front of it.

The record reveals that the stretch of Highway 370 as it
approaches 84th Street from the west is relatively level. There is
photographic evidence suggesting that a tree located at the
northwest corner of 84th Street and Highway 370 may have
obstructed Amweg’s view of the truck or Andersen’s view of the
ambulance, and Andersen specifically testified that the tree did
in fact obstruct his view of the intersection.

ASSIGNMENTS OF ERROR
On appeal, the City of LaVista argues that the trial court
erred in (1) finding that Amweg violated a duty of due care in
his operation of the ambulance and (2) failing to find that
Andersen was negligent in the operation of the truck and that
such negligence contributed in a degree more than slight to the
occurrence of the accident.

THE CITY’S CLAIM
The trial judge in this case found that Amweg violated his
duty of care by failing to observe the traffic signal and by failing
to keep a proper lookout for east-west traffic. In finding
against the City of LaVista on its claim, the judge made no
finding as to the propriety of Andersen’s conduct. However, as
is more fully discussed below, Andersen acted negligently as a
matter of law in failing to see or hear the ambulance. Therefore,
we review the trial court’s determination that Amweg’s
negligence was more than slight when compared to that of
Andersen and that Andersen’s negligence was less than gross
when compared to that of Amweg. See Gatewood v. City of
Bellevue, 232 Neb. 525, 441 N.W.2d 585 (1989). The first issue
for this court, then, is whether the trial court erred in finding
that Amweg was negligent to a degree sufficient to bar the city’s

claim. ’
Contributory negligence is conduct on the part of the
plaintiff amounting to a breach of the duty which the law
imposes upon persons to protect themselves from injury and
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which, concurring and cooperating with actionable negligence
on the part of the defendant, contributes to the injury
complained of as a proximate cause. Maple v. City of Omaha,
222 Neb. 293, 384 N.W.2d 254 (1986). In Nebraska, emergency
vehicles operating audible sirens and visible warning lights are
privileged to exceed posted speed limits and enter intersections
against red lights if done safely. Neb. Rev. Stat. §§ 39-602(5)
(Cum. Supp. 1986) and 39-608 (Reissue 1988). However, the
driver of such an emergency vehicle is under a duty to drive with
due regard for the safety of others. § 39-608(5). In an action
involving allegations that the driver of an emergency vehicle
acted negligently, the driver’s actions are measured against
those of a reasonable person exercising due care under the same
emergency circumstances. Gatewood, supra; Maple, supra;
Leev. City of Omaha, 209 Neb. 345,307 N.W.2d 800 (1981).

When the evidence conflicts such that reasonable minds may
draw different conclusions therefrom, the questions of
negligence and comparative and contributory negligence are
factual determinations. Maple, supra, citing Stephen v. City of
Lincoln, 209 Neb. 792, 311 N.W.2d 889 (1981). On appeal of a
law action tried without a jury, the trial court’s factual findings
have the effect of a jury verdict and will not be set aside unless
clearly wrong. Metropolitan Utilities Dist. v. Pelton, 236 Neb.
66, 459 N.W.2d 193 (1990). Moreover, in reviewing such cases
this court considers the evidence in the light most favorable to
the successful party, resolving all conflicts in that party’s favor
and giving that party the benefit of every inference reasonably
deducible from the evidence. Id.; Wells Fargo Alarm Serv. v.
Nox-Crete Chem., 229 Neb. 43, 424 N.W.2d 885 (1988).
Therefore, in reviewing this case the court must consider the
evidence in the light most favorable to the appellees, Armstrong
and Andersen.

This case is very similar to Gatewood, supra. There, an
accident occurred between the plaintiff’s automobile and a
cruiser driven by a member of the Bellevue Police Department.
The police officer entered an intersection against a red light
with his lights and siren activated after first making eye contact
with the drivers of vehicles in the nearest three of four lanes of
cross-traffic. He collided with a vehicle driven by the plaintiff in
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the fourth lane. The officer was traveling at 20 to 50 m.p.h. as
he crossed the intersection, and his view of the intersection was
unobstructed for approximately one block in the direction from
which the plaintiff’s car came.

The trial court found in favor of the plaintiff, and the City of
Bellevue appealed. This court held the evidence sufficient to
support a finding that the officer acted negligently. The court
explained that a fact finder could conclude that the officer
breached his duty of care by entering the fourth lane of traffic
at a speed that might not allow him to avoid a collision,
especially given his failure to first make a visual survey of that
lane before entering.

Here, Morgan testified that from his position alongside and
somewhat behind Amweg’s ambulance he could see west on
Highway 370 for a quarter mile and that he saw Andersen’s
truck approaching from “a couple hundred feet” away. This
testimony is important because it tends to negate the inference
that either the tree or the white van interfered with Amweg’s
ability to see the approaching truck. There is also evidence that
Amweg accelerated very rapidly after pausing to check the
east-west traffic. Both Morgan and another witness expressed
their surprise at Amweg’s attempt to beat the truck across the
intersection. As in Gatewood, there is evidence from which a
trier of fact could conclude that Amweg acted negligently in
failing to adequately survey the intersection before attempting
to cross at a high rate of speed. We do not think the trial court
erred in finding that Amweg failed to maintain a proper
lookout.

The trial court also found Amweg negligent in failing to
observe the traffic signal before crossing the intersection.
Though Amweg had the right-of-way despite the red light, the
duty of care imposed by § 39-608(5) implies that drivers of
emergency vehicles cannot simply careen through intersections
oblivious to conditions around them. A court could conclude
that Amweg might have checked the cross-traffic more
carefully had he known his light was red. Because the appellees
are entitled to the resolution of conflicting inferences in their
favor, we cannot say the trial court clearly erred in finding that
Amweg was negligent in this regard. We therefore conclude that
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there is sufficient evidence in the record to sustain a finding that
Amweg’s negligence contributed in a degree more than slight to
causing the accident. Appellant’s first assignment of error is
without merit.

ARMSTRONG’S COUNTERCLAIM

The standard of review for findings of fact by the trial court
in a proceeding under the Political Subdivisions Tort Claims
Act has been previously set forth. That is, such findings will not
be set aside unless clearly incorrect, and the evidence is
considered in the light most favorable to the successful party,
with the court resolving all conflicts in the evidence in favor of
the successful party and giving that party the benefit of every
reasonable inference deducible from the evidence. Kumar v.
Douglas County, 234 Neb. 511, 452 N.W.2d 21 (1990);
Gatewood v. City of Bellevue, 232 Neb. 525, 441 N.W.2d 585
(1989). Therefore, in analyzing the city’s second assignment of
error we will again review the evidence in the light most
favorable to Armstrong and Andersen.

The parties in this case pled that the ambulance was owned
by the City of LaVista and stipulated that the ambulance driver
was responding to a legitimate “Code 3” emergency call at the
time the accident occurred. It is also clear from the evidence
that the ambulance’s emergency lights and siren were activated
at the time of the accident. As mentioned earlier, under these
circumstances an ambulance is privileged to safely exceed
posted speed limits and proceed past red lights and stop signs.
See §§ 39-602(5) and 39-608(3). Upon the immediate approach
of an emergency vehicle with its lights or siren activated, drivers
are under a duty to yield the right-of-way until the vehicle
passes. Neb. Rev. Stat. § 39-640(1)(a) (Reissue 1988).

Andersen testified that he did not see the ambulance until the
collision. It is settled in this state that failing to see one favored
under the rules of the road constitutes negligence as a matter of
law. Gatewood, supra; Maple v. City of Omaha, 222 Neb. 293,
384 N.W.2d 254 (1986); Mitchell v. Kesting, 221 Neb. 506, 378
N.W.2d 188 (1985); Steinauer v. Sarpy County, 217 Neb. 830,
353 N.W.2d 715 (1984); Stephen v. City of Lincoin, 209 Neb.
792, 311 N.W.2d 889 (1981), citing Bonnes v. Olson, 197 Neb.
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309, 248 N.W.2d 756 (1976). Therefore, Andersen was negligent
as a matter of law in failing to see or hear the ambulance prior to
his entering the intersection.

As discussed above, by entering judgment against the City of
LaVista on its claim, the trial court necessarily found Amweg
contributorily negligent in a degree more than slight. Similarly,
by entering a judgment in favor of Armstrong on its
counterclaim despite Andersen’s negligence, the trial court
necessarily found that such negligence was slight when
compared with that of Amweg, whose negligence was gross.
See, Gatewood, supra; Neb. Rev. Stat. § 25-21,185 (Reissue
1989).

Again, the decision in Gatewood is helpful in analyzing
appellant’s second assignment of error. The evidence regarding
the plaintiff’s conduct in that case revealed that the light
governing her lane of traffic turned green prior to her arrival at
the intersection and that she proceeded through without
slowing down, having not seen or heard the police vehicle until
seconds before the collision. There was also evidence that
traffic in the lanes adjoining hers had stopped for the cruiser
despite the green light. The trial court found in favor of the
plaintiff in her claim against the city, concluding that the
woman’s negligence did not contribute in a degree more than
slight to causing the accident. This court affirmed, holding that
the trial court’s findings were not clearly erroneous.

There is little to distinguish Andersen’s conduct in this case
from that of the plaintiff in Gatewood. Both approached an
intersection as the traffic signal governing their lane turned
green, and both proceeded through the intersection without
slowing down. Neither saw the approaching emergency vehicle,
though its lights and siren were activated. Here, the city relies
on evidence that other east-west vehicles were stopped at the
intersection, a fact which should have put Andersen on notice
of potential danger. However, there is evidence in the record
that at least one vehicle proceeded through the green light ahead
of Andersen.

As for Andersen’s failure to see or hear the ambulance’s
emergency lights and siren, there is evidence that Andersen
looked north on 84th Street upon approaching the intersection,
but thereafter concentrated on a vehicle he feared might
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attempt to turn left in front of him. A fact finder could
reasonably conclude that Andersen did not breach his duty of
care in diverting his attention from the north side of the
intersection under these circumstances. Finally, of the three
witnesses who testified to hearing the siren, one testified that
she heard it when the ambulance was only three to four car
lengths away, and Morgan testified that he heard the siren just
as the traffic signal turned from yellow to red, which was just
prior to his observing the truck approaching from “a couple
hundred feet” away. From this evidence, the trial court might
have concluded that by the time Andersen heard the siren, he
could not have stopped in time.

Bearing in mind that it is not the province of this court to
resolve evidentiary conflicts or to reweigh the evidence, Central
States Health & Life v. Miracle Hills Ltd., 235 Neb. 592, 456
N.W.2d 474 (1990), we cannot say that the trial court clearly
erred in finding that Andersen’s negligence did not contribute in
a degree more than slight to causing the accident.

However, under the statute governing this case, when the
plaintiff in a personal injury suit engages in negligence
contributing to the injuries sustained, but not to a degree
sufficient to bar the suit, the plaintiff’s contributory negligence
“shall be considered by the jury in the mitigation of damages in
proportion to the amount of contributory negligence
attributable to the plaintiff . . . .’ (Emphasis supplied.)
§ 25-21,185. Cf. Neb. Rev. Stat. §§ 25-21,185.01 to
25-21,185.06 (Supp. 1991) (rev1smg law regarding contributory
negllgence for actions accruing on or after January 1, 1992).

Here, the trial court awarded Armstrong the stipulated
amount for damage to the truck, $9,113.57, plus $1,250 for loss
of use of the truck. In so doing, the court awarded Armstrong
the full amount of damages it proved resulted from the
accident. Thus, it is clear the trial court did not reduce
Armstrong’s award in an amount proportional to the degree to
which Andersen’s negligence contributed to causing the
accident. Because § 25-21,185 requires such mitigation, we
reverse and remand for a comparison of the respective
percentages of fault and a reduction of Armstrong’s award
accordingly.

REVERSED AND REMANDED WITH DIRECTIONS.
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DoROTHY P. LARIMORE, APPELLEE, V. FAY D. LARIMORE,
APPELLANT.
480N.W.2d 192

Filed February 21, 1992. No. S-89-796.

Appeal from the District Court for Douglas County: KeiTH
HowaRrp, Judge. Affirmed.

Kathleen M. Schmidt for appellant.

Robert V. Dwyer, Jr., of Dwyer, Pohren, Wood, Heavey &
Grimm, for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

This is an appeal from a decree entered in the district court
for Douglas County, dissolving the marriage of petitioner and
respondent. Respondent appeals, contending that the trial
court erred in dividing the parties’ property.

The division of property in dissolution cases is a matter
initially entrusted to the discretion of the trial judge. Qualley v.
Qualley, 235 Neb. 841,457 N.W.2d 812 (1990); Ritz v. Ritz, 229
Neb. 859,429 N.W.2d 707 (1988).

In an appeal involving an action for dissolution of marriage,
an appellate court’s review of a trial court’s judgment is de novo
on the record to determine whether there has been an abuse of
discretion by the trial judge, whose judgment will be upheld in
the absence of an abuse of discretion. Qualley, supra.

We have reviewed the record de novo. There is no abuse of
discretion. The district court’s decree is affirmed.

: AFFIRMED.
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VicToRIA L. BAKER, APPELLEE, V. ST. PAUL FIRE & MARINE
INSURANCE COMPANY, APPELLANT.
480N.W.2d 192

Filed February 21, 1992. No. S-89-835.

Directed Verdict: Waiver: Appeal and Error. A defendant who moves for a
directed verdict at the close of evidence in the plaintiff’s case in chief and who,
when the court overrules the directed verdict motion, proceeds with trial and
introduces evidence waives the appellate right to challenge correctness in the trial
court’s overruling the motion for directed verdict.

Directed Verdict: Evidence. In order to sustain a motion for directed verdict, the
court resolves the controversy as a matter of law and may do so only when the
facts are such that reasonable minds can draw but one conclusion. In
considering the evidence for the purpose of a motion for directed verdict, the
party against whom a motion is made is entitled to have the benefit of every
inference which can reasonably be drawn from the evidence. If there is any
evidence in favor of the party against whom the motion is made, the case may
not be decided as a matter of law.

. On a motion for directed verdict, the moving party is deemed to
have admitted as true all the material and relevant evidence admitted which is
favorable to the party against whom the motion is directed, and, further, the
party against whom the motion is directed is entitled to the benefit of all proper
inferences which can reasonably be deduced therefrom.

Presumptions: Proof. The presumption of receipt of mail by the addressee does
not arise unless it is shown that the letter was properly addressed, stamped, and
mailed.

Trial: Notice: Proof. Absent direct proof of actual deposit with an authorized
U.S. Postal Service official or in an authorized depository, proof of a course of
individual or office practice that letters which are properly addressed and
stamped are placed in a certain receptacle from which an authorized individual
invariably collects and places all outgoing mail in a regular U.S. mail depository
and that such procedure was actually followed on the date of the alleged mailing
creates an inference that a letter properly addressed with sufficient postage
attached and deposited in such receptacle was regularly transmitted and presents
aquestion for the trier of fact to decide.

Insurance: Contracts. The continuance of the insurer’s obligation is conditional
upon the payment of premiums, so that no recovery can be had upon a lapsed
policy, the contractual relation between the parties having ceased.

. The burden is on an insured to keep a policy in force by the
payment of premiums, rather than on the insurer to exert every effort to prevent
the insured from allowing a policy to lapse through a failure to make premium
payments.

Insurance: Contracts: Notice. The burden of establishing an effective
cancellation before a loss is on the insurer, and notice of cancellation must be in
accord, and in substantial compliance, with the provisions of the policy relating
thereto, and peremptorily explicit and unconditional.
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9. Insurance: Contracts: Liability: Public Policy. The parties to an insurance
contract may contract for any lawful coverage, and the insurer may limit its
liability and impose restrictions and conditions upon its obligation under the
contract not inconsistent with public policy or statute.

10. Contracts. As a general rule, the proper construction of a written contract is a
question of law.

11. Judgments: Appeal and Error. Regarding a question of law, an appellate court
has an obligation to reach a conclusion independent of that of the trial courtina
judgment under review.

Appeal from the District Court for Douglas County: JOHN
E. CLARK, Judge. Reversed and remanded with directions to
dismiss.

William H. Selde, of Sodoro, Daly & Sodoro, for appellant.

Barbara Thielen, of Taylor, Fabian, Thielen & Thielen, for
appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

St. Paul Fire & Marine Insurance Company (St. Paul)
appeals a Douglas County jury verdict awarding Victoria L.
Baker $24,850 under a homeowner’s insurance policy issued by
St. Paul. The insurer claims that the policy had lapsed before
fire damaged Baker’s home, because Baker failed to pay the
final installment on the policy premium.

As a matter of law and based on facts upon which reasonable
minds can reach only one conclusion, Baker’s homeowner’s
policy had lapsed before the fire damaged her home. We,
therefore, reverse the jury award and direct that Baker’s case be
dismissed.

In November 1984, Victoria L. Kardell (now Victoria L.
Baker) purchased a homeowner’s insurance policy on her
residence in Omaha, for the period of November 15, 1984, to
November 15, 1985. The premium for the policy was to be paid
in four equal installments. The first three premium installments
were timely paid by Baker.

The record reflects that the fourth installment was due July
28, 1985. Baker testified that she mailed her check in the
amount of $128.25 to St. Paul on July 15, 1985. She said she
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would typically mail her quarterly payment and the installment
statement to St. Paul in the insurer’s preaddressed envelope
which accompanied the premium statement. Baker testified
that she placed a stamp on the envelope containing her check
and a portion of the statement and dropped the envelope into a
mail chute in the hallway of the Livestock Exchange Building,
where she worked. She stated that the mail chutes “run down to
the basement where the mailroom is.”

On September 26, 1985, Baker’s residence was extensively
damaged by fire. When Baker’s mother contacted the office of
Baker’s insurance agent, she was told that there was no coverage
for the fire. Baker was subsequently informed that there was no
coverage because the policy had lapsed due to nonpayment of
premium.

Thereafter, Baker filed this lawsuit in the district court for
Douglas County, alleging she had not received notice from St.
Paul that the insurer had not received the premium installment,
nor had she received notice of St. Paul’s intention to cancel her
homeowner’s policy. St. Paul filed a motion for summary
judgment, which was denied, and the case proceeded to trial.
After Baker adduced evidence and rested her case, each of the
parties moved for a directed verdict. Both motions were
overruled.

Because St. Paul produced evidence following the court’s
overruling of its motion for directed verdict at the close of
Baker’s case in chief, any error in regard to that ruling was
waived. A defendant who moves for a directed verdict at the
close of evidence in the plaintiff’s case in chief and who, when
the court overrules the directed verdict motion, proceeds with
trial and introduces evidence waives the appellate right to
challenge correctness in the trial court’s overruling the motion
for directed verdict. Sikyta v. Arrow Stage Lines, 238 Neb. 289,
470 N.W.2d 724 (1991).

After both parties rested, Baker and St. Paul renewed their
respective motions for directed verdict. Both renewed motions
were overruled. The jury found for Baker in the amount of
$24,850, which represented $25,000 damage less $150
deductible under the policy. St. Paul’s motion for judgment
notwithstanding the verdict and its motion for a new trial were
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overruled.

On appeal, St. Paul complains that the trial court erred by (1)
overruling its motions for (a) summary judgment, (b) directed
verdict, (c) judgment notwithstanding the jury’s verdict, and (d)
new trial and (2) awarding Baker an attorney fee.

Because we find that the trial court erred in failing to sustain
St. Paul’s motion for a directed verdict at the close of all the
evidence, it is necessary to discuss only that assignment of error
and the award of attorney fees to Baker.

In order to sustain a motion for directed verdict, the
court resolves the controversy as a matter of law and may
do so only when the facts are such that reasonable minds
can draw but one conclusion. . . . In considering the
evidence for the purpose of a motion for directed verdict,
the party against whom a motion is made is entitled to
have the benefit of every inference which can reasonably
be drawn from the evidence. If there is any evidence in
favor of the party against whom the motion is made, the
case may not be decided as a matter of law. . . .

On a motion for directed verdict . . . “ ‘the moving
party is deemed to have admitted as true all the material
and relevant evidence admitted which is favorable to the
party against whom the motion is directed, and, further,
the party against whom the motion is directed is entitled to
the benefit of all proper inferences which can reasonably
be deduced therefrom.’ ”

McCune v. Neitzel, 235 Neb. 754, 762, 457 N.W.2d 803, 809
(1990).

The key to resolving the issues in this case centers on the
answers to two controlling questions: (1) whether Baker
adduced sufficient evidence to prove that she made the final
premium installment payment on her homeowner’s policy and
(2) whether Baker’s homeowner’s policy lapsed when she failed
to make the final installment payment of premium.

There is no direct evidence in the record that St. Paul received
the final installment of premium payment from Baker. To
create a question of fact for the jury, Baker necessarily had to
rely upon the presumption of receipt of mail by an addressee to
prove that St. Paul received the final premium installment



18 240 NEBRASKA REPORTS

payment on her homeowner’s policy. As a matter of law,
Baker’s evidence did not entitle her to the receipt-of-mail
presumption, nor was the evidence sufficient to submit the issue
of payment to the jury.

This court has held that the presumption of receipt of mail by
the addressee does not arise unless it is shown that the letter was
properly addressed, stamped, and mailed. Troy & Stalder Co.
v. Continental Casualty Co., 206 Neb. 28, 290 N.W.2d 809
(1980).

In this case, the receipt-of-mail presumption in Baker’s favor
against St. Paul did not arise, because Baker failed to show that
her claimed mailing containing her alleged installment of the
premium payment was properly mailed. Baker testified that she
placed the envelope containing the premium payment in a mail
chute which led to a mailroom in the Livestock Exchange
Building. There is no evidence that the mailroom was operated
under the auspices of the U.S. Postal Service or that it was a
U.S. Postal Service depository. Neither was there any evidence
adduced showing that an authorized individual invariably
collected and placed all outgoing mail collected from the
mailroom in a regular U.S. mail depository or that such a
procedure was actually followed on July 15, 1985. Baker failed
to prove all the elements necessary to show that there had been a
proper mailing of the premium payment, as required by Troy &
Stalder Co., supra, and by Houska v. City of Wahoo, 235 Neb.
635, 641,456 N.W.2d 750, 754 (1990), which holds:

[A]bsent direct proof of actual deposit with an authorized
U.S. Postal Service official or in an authorized depository
. . . proof of a course of individual or office practice that
letters which are properly addressed and stamped are
placed in a certain receptacle from which an authorized
individual invariably collects and places all outgoing mail
in a regular U.S. mail depository and that such procedure
was actually followed on the date of the alleged mailing
creates an inference that a letter properly addressed with
sufficient postage attached and deposited in such
receptacle was regularly transmitted and presents a
question for the trier of fact to decide.

Absent the presumption of receipt of mail by St. Paul, there
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is no relevant evidence in the record that even tends to prove St.
Paul ever received Baker’s alleged final premium installment
payment on her homeowner’s policy. Neither Baker’s testimony
nor her records indicate that the check she allegedly sent to St.
Paul for the fourth premium installment on her homeowner’s
policy was ever received or cashed by St. Paul. As a matter of
fact, a search of the records at Baker’s bank reflects that the
alleged check was never presented to Baker’s bank or charged
against Baker’s account. There being no presumption in favor
of Baker that St. Paul received mail containing Baker’s final
premium installment and there being no other relevant evidence
that St. Paul ever received Baker’s final installment of premium
payment, reasonable minds can come to only one conclusion.
That conclusion is that Baker failed to meet her obligation
under the policy to pay St. Paul the final installment of
premium payment.

Since Baker failed to show that she made the installment of
premium payment, we now consider St. Paul’s contention that
Baker’s homeowner’s policy lapsed before the fire at Baker’s
home.

The continuance of the insurer’s obligation is conditional
upon the payment of premiums, so that no recovery can be had
upon a lapsed policy, the contractual relation between the
parties having ceased. St. Paul Mercury Ins. Co. v. Hurst, 207
Neb. 840, 301 N.W.2d 352 (1981). The burden is on an insured
to keep a policy in force by the payment of premiums, rather
than on the insurer to exert every effort to prevent the insured
from allowing a policy to lapse through a failure to make
premium payments. Id.

The burden of establishing an effective cancellation before a
loss is on the insurer, and notice of cancellation must be in
accord, and in substantial compliance, with the provisions of
the policy relating thereto, and peremptorily explicit and
unconditional. Jelsmav. Scottsdale Ins. Co., 231 Neb. 657, 437
N.W.2d 778 (1989). By the terms of the policy, St. Paul needed
only to mail a notice of cancellation, which would become
effective 20 days after it was mailed. The relevant statute
required only that a policy contain an appropriate provision for
cancellation. See Neb. Rev. Stat. § 44-379 (Reissue 1984). The
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parties to an insurance contract may contract for any lawful
coverage, and the insurer may limit its liability and impose
restrictions and conditions upon its obligation under the
contract not inconsistent with public policy or statute. Alistate
Ins. Co. v. Farmers Mut. Ins. Co., 233 Neb. 248, 444 N.W.2d
676 (1989). As a general rule, the proper construction of a
written contract is a question of law. Spittler v. Nicola, 239
Neb. 972, 479 N.W.2d 803 (1992).

The cancellation clause contained in Baker’s policy (in
reality, a lapse clause) provided that “[i]f you fail to pay your
premium when it’s due, we’ll mail cancellation notice to you
that’s effective 20 days from the date we mailed it.” St. Paul
adduced uncontroverted evidence that it mailed a provisional
notice of cancellation to Baker on August 9, 1985. That
provisional notice warned Baker that the final premium
payment due July 28, 1985, had not been paid and that if it was
not paid by September 1, 1985, her policy would be cancelled
effective on that date. (In reality, the policy would lapse and
Baker would have no insurance.) Reasonable minds can come
to only one conclusion: The provisional notice was properly
addressed to Victoria L. Kardell (Baker) at her then current
address and properly deposited in the U.S. mail. A copy of the
provisional notice bearing a U.S. postmark of August 9, 1985,
and receipt of that provisional notice for mailing by U.S. postal
authorities was received in evidence. Baker did not deny
receiving the provisional notice, but testified that she did not
remember whether she received the notice. She testified that her
local insurance agent and First Federal of Lincoln, which held
the mortgage on her home, each received a copy of the
provisional notice.

By properly mailing the provisional notice of cancellation of
Baker’s homeowner’s policy, warning her that her policy would
lapse if the final premium installment was not paid, which
mailing was proved to be in compliance with the rules set forth
in Troy & Stalder Co. v. Continental Casualty Co., 206 Neb.
28, 290 N.W.2d 809 (1980), St. Paul became entitled to the
presumption that Baker received notice of cancellation of her
policy if she did not timely make the final installment premium
payment. The mailing was in accord with the terms of Baker’s
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policy.

Regarding a question of law, an appellate court has an
obligation to reach a conclusion independent of that of the trial
court in a judgment under review. Nebraska Builders Prod. Co.
v. Industrial Erectors, 239 Neb. 744, 478 N.W.2d 257 (1992). In
our independent judgment, as a matter of law, there was
insufficient evidence to submit Baker’s case to the jury and the
contractual relationship between Baker and St. Paul ceased on
September 1, 1985, leaving Baker with no coverage for the fire
damage to her home on September 26, 1985. Thus, the trial
court erred in overruling St. Paul’s motion for a directed verdict
at the close of all the evidence.

Because we are reversing the judgment entered in favor of
Baker and ordering the district court to dismiss her petition, she
is not entitled to attorney fees, and the district court’s award of
those fees is also vacated. Baker’s application for attorney fees
in this court is also denied, as she has not recovered under her
St. Paul homeowner’s policy.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.

STATE OF NEBRASKA, APPELLEE, V. MILTON MOSS, APPELLANT.
480N.W.2d 198

Filed February 21, 1992. No. A-90-397.

1. Convictions: Proof. To sustain a conviction under Neb. Rev. Stat. § 29-908
(Reissue 1989), the State must establish that (1) defendant was charged with a
felony; (2) defendant was released from custody under bail, recognizance, or a
conditioned release; and (3) defendant willfully failed (a) to appear before the
court when legally required or (b) to surrender himself within 3 days thereafter.

2. Criminal Law: Sentences: Words and Phrases. If a convicted defendant,
released under recognizance or a conditioned release, willfully fails to comply
with a sentencing court’s order to report to a court-designated officer who is
legally authorized to take custody of convicted defendants, so that the defendant
may commence serving an imposed sentence, the defendant’s noncompliance is
failure “to appear before the court” which sentenced and released the defendant
and constitutes a violation of Neb. Rev. Stat. § 29-908 (Reissue 1989).
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Appeal from the District Court for Richardson County:
ROBERT T. FINN, Judge. Affirmed.

Curtis L. Maschman, of Kotouc, Fankhauser & Maschman,
for appellant.

Robert M. Spire, Attorney General, Donald A. Kohtz, and,
on brief, LeRoy W. Sievers for appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

SHANAHAN, J.

Milton Moss appeals from the judgment of the district court
for Richardson County, which denied Moss’ request for
postconviction relief under Neb. Rev. Stat. § 29-3001 et seq.
(Reissue 1989).

MOSS’ CONVICTION

Initially, Moss entered his “not guilty” plea to the charge of
escape, a Class I1I felony. See Neb. Rev. Stat. § 28-912 (Reissue
1989). On December 15, 1988, pursuant to a plea agreement,
Moss pled guilty to the amended charge of failure to appear
before the court which had authorized Moss’ release from
custody on his personal recognizance, that is, a violation of
Neb. Rev. Stat. § 29-908 (Reissue 1989), which states in part:

Whoever is charged with a felony and is released from
custody under balil, recognizance, or a conditioned release
and willfully fails to appear before the court granting such
release when legally required or to surrender himself
within three days thereafter, shall be guilty of a Class IV
felony, in addition to any other penalties or forfeitures
provided by law.

In exchange for Moss’ guilty plea to the charge of failure to
appear, the State agreed not to seek enhanced punishment for
Moss pursuant to Nebraska’s habitual criminal statute. See
Neb. Rev. Stat. § 29-2221 (Reissue 1989).

Before the court accepted Moss’ plea, the court informed
Moss concerning the nature of the charge against him and
explained Moss’ rights in accordance with the requisites of State
v. Irish, 223 Neb. 814, 394 N.W.2d 879 (1986) (information and
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admonition prerequisite to a defendant’s valid plea of guilty or
nolo contendere). The court also interrogated Moss and
established that Moss understood the information required by
Irish, including the possible penalty for a conviction for failure
to appear. See Neb. Rev. Stat. § 28-105(1) (Reissue 1985)
(penalty for a Class IV felony). Additionally, the district court
inquired into Moss’ understanding of the plea agreement under
which Moss was entering his plea of guilty.

The State offered a factual basis which established that Moss
had twice been convicted of being an accessory to commission
of a felony and that, on January 14, 1988, he was sentenced to 2
years’ imprisonment on each of those convictions, with
sentences to be served concurrently. However, on the
convictions for being an accessory to commission of a felony
and at Moss’ request, the district court had “suspended”
execution of the sentences to allow Moss’ attendance at an
inpatient alcohol rehabilitation program and ordered Moss to
“[rleport to the Sheriff of Richardson County for delivery to
the Department of Corrections” on May 1, 1988, to begin
serving the sentences imposed on January 14. Although Neb.
Rev. Stat. § 29-2202 (Reissue 1989) allows a court to suspend
execution of a sentence for 90 days after imposition of sentence,
none questions the period of suspension in Moss’ case. Moss
was released on his own recognizance, presumably for the
rehabilitation program, but failed to present himself to the
sheriff of Richardson County on May 1, 1988, in accordance
with the court’s January 14 order. On May 4, 1988, Moss was
charged with escape, and a warrant was issued for his arrest on
that charge. Subsequently, Moss was arrested in the State of
Utah and was returned to Richardson County, Nebraska.

Moss did not contest or complain about any aspect of the
factual information which the State presented as a basis for the
failure to appear charge against him. The court accepted Moss’
guilty plea to the charge of failure to appear and found Moss
guilty as charged.

At the sentence hearing, Moss contended that the January
14, 1988, order, which required him to report to the Richardson
County sheriff on May 1, 1988, was confusing, and
accordingly, Moss requested that the court consider his
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“confusion” as a factor affecting any sentence to be imposed.
Specificallyy, Moss stated that the language regarding
“suspending” his sentence until May 1 led him to believe that he
needed to “commit another crime or something to violate a
suspended sentence.” However, after extensive questioning by
the district court concerning Moss’ understanding of the order
entered on January 14, Moss stated: “Well, I understand I was
supposed to be back the first of May. I understand that part of
it, Your Honor.” The court thereafter sentenced Moss to
imprisonment for 20 to 60 months, to be served concurrently
with the sentences previously imposed for Moss’ two felony
convictions as an accessory to commission of a felony.

On direct appeal to this court, Moss’ sole assignment of error
was excessiveness of the sentences imposed. However, this
court affirmed Moss’ convictions and sentences. See State v.
Moss, 233 Neb. xxxi (case No. 89-669, Nov. 9, 1989).

POSTCONVICTION PROCEEDINGS

Subsequently, Moss filed a motion for postconviction relief
and claimed that his conviction for failure to appear was
constitutionally invalid. See § 29-3001 et seq. Moss asserted
that before entry of his guilty plea to the charge of failure to
appear, he had not been informed of a possible defense,
hereinafter described, to the charge of failure to appear and,
therefore, was denied his constitutional right to effective
assistance of counsel concerning his conviction for failure to
appear.

In an evidentiary hearing on Moss’ postconviction motion,
the evidence, for the most part, related to Moss’ claim that he
was never supplied with information about a possible defense
to the charge of failure to appear. Specifically, Moss claimed
that because the district court had ordered him to “report to the
Sheriff of Richardson County” rather than personally
“appear” before the court, an essential element of the failure to
appear charge, as defined by § 29-908, was missing, namely,
willful failure “to appear before the court granting such
release.” Moss argued that since he was not ordered to
“appear” personally and directly before the court on May 1,
1988, he did not violate § 29-908. Evidence on Moss’ ineffective
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assistance of counsel claim pertained to the fact that before
Moss pled guilty, his lawyer failed to recognize the possible
defense to the charge of failure to appear, as reflected above in
Moss’ argument, and advise Moss accordingly. Also, Moss
contended that his appellate counsel in the direct appeal failed
to raise the issue of ineffectiveness of counsel who had
represented Moss at the time of conviction and that, therefore,
appellate counsel also rendered ineffective assistance in
representing Moss in the direct appeal.

The district court denied postconviction relief to Moss and
expressly found that the evidence demonstrated that (1) trial
counsel diligently and effectively represented and advised
Moss; (2) Moss knowingly, voluntarily, and intelligently entered
his plea of guilty and waived his right to object to the
sufficiency of the factual basis of the charge; and (3) Moss’
appellate counsel diligently and effectively represented and
advised Moss in his direct appeal to this court.

ASSIGNMENTS OF ERROR

In his brief, Moss contends that his “assignments of error all
center upon two main contentions,” viz, (1) Moss had a valid
defense to the charge of failure to appear and (2) Moss’ trial and
appellate counsel “never advised” him of the defense before
entry of his guilty plea or during Moss’ direct appeal. Brief for
appellantat 5.

Although Moss has also claimed that his guilty plea to the
failure to appear charge was not knowingly, voluntarily, and
intelligently entered and has further claimed that the State
failed to present a factual basis for his guilty plea, Moss has not
supported those two claims, as assignments of error, by
argument in his appellate brief.

“ “To be considered by the Supreme Court, an error must be
assigned and discussed in the brief of one claiming that
prejudicial error has occurred.’” ” Chambers-Dobson, Inc. v.
Squier, 238 Neb. 748, 754-55, 472 N.W.2d 391, 397 (1991).
Accord, Federal Land Bank of Omaha v. Victor, 232 Neb. 351,
440 N.W.2d 667 (1989); State v. Copple, 224 Neb. 672, 401
N.W.2d 141 (1987); Neb. Ct. R. of Prac. 9D(1)d (rev. 1991).
For the foregoing reason, we do not address Moss’ two
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unargued claims as assignments of error.

STANDARD OF REVIEW
“In an evidentiary hearing, as a bench trial provided by
§§ 29-3001 et seq. for postconviction relief, the trial
judge, as the ‘trier of fact,” resolves conflicts in evidence
and questions of fact, including witness credibility and
weight to be given a witness’ testimony. [Citation
omitted.] In an appeal involving a proceeding for
postconviction relief, the trial court’s findings will be
upheld unless such findings are clearly erroneous.”
State v. White, 238 Neb. 840, 844-45, 472 N.W.2d 720, 724
(1991). Accord, State v. Dixon, 237 Neb. 630, 467 N.W.2d 397
(1991); Statev. Clear, 236 Neb. 648, 463 N.W.2d 581 (1990).

DISCUSSION
Moss contends that defense counsel who represented Moss at
the hearing which resulted in Moss’ conviction, and the lawyer
who represented Moss in his direct appeal, failed to represent
Moss competently because counsel failed to advise him of the
defense suggested by Moss to the failure to appear charge, i.e.,
the court’s order that Moss present himself to the Richardson
County sheriff rather than personally appear before the court.
“In a proceeding under the Nebraska Postconviction Act,

the movant, in custody under sentence, must allege facts which,
if proved, constitute a denial or violation of the movant’s rights
under the Nebraska or federal Constitution, causing the
judgment against the movant to be void or voidable.” State v.
Start, 229 Neb. 575, 577-78, 427 N.W.2d 800, 802 (1988).
Accord Statev. White, supra.

[T]o sustain a claim of ineffective assistance of counsel as

a violation of the sixth amendment to the U.S.

Constitution and thereby obtain reversal of a defendant’s

conviction, the defendant must show that (1) counsel’s

performance was deficient and (2) such deficient

performance prejudiced the defense, that is, a

demonstration of reasonable probability that, but for

counsel’s deficient performance, the result of the

proceeding would have been different.
State v. Hawthorne, 230 Neb. 343, 347, 431 N.W.2d 630, 633
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(1988). Accord, State v. White, supra; State v. Dixon, supra.
See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984).

“To determine whether counsel’s performance is deficient in
representation of a criminal defendant, the standard is whether
an attorney, in representing the accused, performed at least as
well as alawyer with ordinary training and skill in the defense of
acriminal case.” State v. Dixon, 237 Neb. at 634, 467 N.W.2d at
402. “In order to satisfy the prejudice requirement in the
context of a plea, the defendant must show there is a reasonable
probability that but for counsel’s errors, the defendant would
not have pled and would have insisted upon going to trial.”
State v. Rehbein, 235 Neb. 536, 538, 455 N.W.2d 821, 824
(1990). Accord, State v. White, supra; State v. Domingus, 234
Neb. 267,450 N.W.2d 668 (1990).

“[A] court need not determine whether counsel’s
performance was deficient before examining the prejudice
suffered by the defendant as a result of the alleged
deficiencies. The object of an ineffectiveness claim is not
to grade counsel’s performance. If it is easier to dispose of
an ineffectiveness claim on the ground of lack of sufficient
prejudice, which we expect will often be so, that course
should be followed. . . .”
State v. Hawthorne, 230 Neb. at 347, 431 N.W.2d at 633
(quoting from Strickland v. Washington, supra). Accord, State
v. White, supra; State v. Dixon, supra; State v. Bostwick, 233
Neb. 57,443 N.W.2d 885 (1989).

Although Moss’ counsel at trial and on direct appeal did not
raise the “defense” now urged by Moss, the factual basis
offered by the State supplied adequate information to sustain
Moss’ guilty plea to the charge of failure to appear. In State v.
Valdez, 236 Neb. 627, 630, 463 N.W.2d 326, 328-29 (1990), we
stated:

To sustain a conviction under § 29-908, the State must
establish that (1) defendant was charged with a felony; (2)
defendant was released from custody under bail,
recognizance, or a conditioned release; and (3) defendant
willfully failed (a) to appear before the court when legally
required or (b) to surrender himself within 3 days
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thereafter.
Consequently, the issue in Moss’ present appeal is whether
failure to “report to the Sheriff” pursuant to the court’s order is
equivalent to failure to “appear before the court” and,
therefore, is conduct which is condemned and penalized under
§ 29-908.
The federal “failure to appear” statute, presently 18 U.S.C.
§ 3146 (1988) and formerly 18 U.S.C. § 3150 (1982), is similar
to § 29-908 and provides:
(a) OFFENSE.—Whoever, having been released under
[18 U.S.C. § 3141etseq.] knowingly—
(1) fails to appear before a court as required by the
conditions of release; or
(2) fails to surrender for service of sentence pursuant to
acourt order;
shall be punished as provided [in this act].
Federal courts construing the “failure to appear” provision
in the federal Bail Reform Act have consistently held that a
defendant’s willful failure to appear before a U.S. marshall to
commence serving a sentence imposed does constitute a failure
to appear before a court, a violation of the federal act; see, e.g.,
United States v. Harris, 544 F.2d 947 (8th Cir. 1976) (one
released under the Bail Reform Act is under the continuing
jurisdiction of the court, which is empowered to designate the
time and the place for the defendant to report to a U.S.
marshall as the person to take custody of the defendant). In
United States v. West, 477 F.2d 1056, 1058 (4th Cir. 1973), the
court stated:
The essence of the crime of bail jumping is willful failure
to appear before “any court or judicial officer as
required.” As a condition of defendant’s bond, the court
ordered him to report to the United States Marshal at a
specific time to begin serving his sentence. An unnecessary
waste of judicial time and energy would result if we were
to require that each person in West’s position appear
before the court itself. No discretionary action at all is
involved.

See, also, United States v. Wells, 766 F.2d 12 (1st Cir. 1985) (a

person’s willful failure to report at a designated place and time
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to begin serving a prison sentence constitutes a violation of the
federal Bail Reform Act); United States v. Burleson, 638 E2d
237 (10th Cir. 1981) (requiring a defendant to appear personally
before a court, solely for delivery into custody of a U.S.
marshall, is an unnecessary waste of judicial time; therefore, a
court’s direction that a defendant appear before the marshall,
rather than personally before the court which has entered the
order for the defendant’s appearance, does not prevent
sanctions under the federal Bail Reform Act). Cf. Foster v.
State, 372 N.W.2d 468 (S.D. 1985) (a defendant’s willful failure
to appear before a law enforcement officer as required by a
lawful court order constitutes a violation of the South Dakota
statute requiring a defendant’s appearance before the court
which authorized the defendant’s release from custody and later
surrender to commence serving a sentence imposed).

It is, of course, a settled principle of statutory construction
that “[a] penal statute is given a strict construction which is
sensible and prevents injustice or an absurd consequence.”
State v. Crowdell, 234 Neb. 469, 473, 451 N.W.2d 695, 698
(1990). Accord Wounded Shield v. Gunter, 225 Neb. 327, 405
N.W.2d 9(1987).

Accordingly, the fact that a court, in conjunction with
sentencing a defendant, orders the defendant to report or
appear before a designated officer legally authorized to take
custody of the defendant, rather than to personally appear
before the sentencing court, does not preclude sanctions for
noncompliance with the court’s order concerning the
defendant’s release on personal recognizance and later
surrender into custody to commence serving a sentence
imposed. Cf. United States v. Harris, supra. We do not state or
imply that a sheriff is a judicial officer who acts as an alter ego
or agent for the sentencing court. We hold, however, that if a
convicted defendant, released under recognizance or a
conditioned release, willfully fails to comply with a sentencing
court’s order to report to a court-designated officer who is
legally authorized to take custody of convicted defendants, so
that the defendant may commence serving an imposed
sentence, the defendant’s noncompliance is failure “to appear
before the court” which sentenced and released the defendant,
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and constitutes a violation of § 29-908. Consequently, Moss’
failure to surrender himself to the sheriff on May 1, 1988, as
ordered by the district court, was a failure to appear before the
court and, therefore, was a violation of § 29-908.

Since Moss’ suggested defense to the charge of failure to
appear was legally untenable under the circumstances and
would have been a frivolous defense if asserted, any alleged
failure on the part of Moss’ lawyers to raise the issue of the
defense suggested by Moss did not result in prejudice to Moss.
Most assuredly, we recognize that Moss has sustained prejudice
by restricted liberty as the result of his imprisonment in the
Nebraska Penal and Correctional Complex, but, in view of
Moss’ allegation regarding a constitutionally invalid
conviction, it is prejudice from ineffective assistance of counsel
which Moss must demonstrate to sustain his claim for
postconviction relief. Therefore, Moss has failed to show
prejudice, one of the requirements to sustain a claim based on
ineffective assistance of counsel. See, State v. White, 238 Neb.
840, 472 N.W.2d 720 (1991); State v. Hawthorne, 230 Neb. 343,
431 N.W.2d 630 (1988); Strickland v. Washington, 466 U.S.
668, 104 S. Ct. 2052, 80L. Ed. 2d 674 (1984).

Accordingly, we cannot conclude that the trial court was
clearly erroneous in its conclusion that Moss is not entitled to
postconviction relief; hence, we affirm the district court’s
judgment.

AFFIRMED.
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JEFFREY R. HANSEN, APPELLANT, V. SUSAN R. HANSEN, APPEL LEE.
480 N.W.2d 204

Filed February 21, 1992. Nos. S-90-909, S-90-1208, S-91-721.

Appeal from the District Court for Douglas County:
STEPHEN A. Davis, Judge. Appeal in Nos. S-90-909 and
S-90-1208 dismissed. Judgment in No. S-91-721 affirmed.

Hal W. Anderson, of Berry, Anderson, Creager &
Wittstruck, P.C., for appellant.

Debra Stangl for appellee.

HasTiNGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

Acting on the application of the respondent appellee mother
that custody and physical possession of her 9-year-old son be
taken from the petitioner-appellant father and awarded to her,
the trial judge, through a series of three orders, ultimately
granted the mother’s prayer and specified a schedule of
visitation for the father.

The first two appeals are dismissed: the first (case No.
S-90-909) because it was taken from a nonfinal order and the
second (case No. S-90-1208) because there is no controversy as
to the order appealed.

In the third appeal (case No. S-91-721), the father asserts that
the district court erred in failing to consider the child’s
preference to live with him and in otherwise determining that
the mother sustained her burden of proof.

Although in dissolution proceedings determinations as to
custody are reviewed on appeal de novo on the record, such
determinations are initially entrusted to the discretion of the
trial judge and will be affirmed unless they constitute an abuse
of that discretion. Where credible evidence is in conflict on a
material issue of fact, the appellate court considers, and may
give weight to, the fact that the trial judge heard and observed
the witnesses and accepted one version of the facts rather than
another. See, Hickenbottom v. Hickenbottom, 239 Neb. 579,
477 N.W.2d 8 (1991); LeDoux v. LeDoux, 234 Neb. 479, 452
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N.W.2d 1 (1990); Rice v. Rice, 231 Neb. 428, 436 N.W.2d 518
(1989).

We have reviewed this matter in accordance with the
foregoing principles and cannot say that the district court
abused its discretion. Accordingly, the order which is the
subject of the third appeal is affirmed.

APPEAL INNos. S-90-909 AND
S-90-1208 DISMISSED.
JUDGMENTINNO.S-91-721
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. WAYNE J. CRANE, APPELLANT.
480 N.W.2d 401

Filed February 21, 1992. No. S-90-1085.

1. Prior Convictions: Collateral Attack. As a procedural matter, a criminal
defendant cannot collaterally attack a prior conviction in an enhancement
proceeding.

2. Prior Convictions: Collateral Attack: Appeal and Error. Challenges to the
constitutional validity of a prior plea-based conviction offered for enhancement
purposes may be raised only in a direct appeal or in a separate proceeding
commenced for the express purpose of setting aside the judgment alleged to be
invalid.

3. Prior Convictions: Records: Right to Counsel: Waiver. A criminal defendant
may challenge a prior plea-based conviction in an enhancement proceeding
based on the transcript’s failure to disclose whether the defendant had or waived
counsel at the time the plea was entered.

4. Prior Convictions: Evidence: Waiver: Collateral Attack. A challenge to a prior
plea-based conviction based on a lack of evidence that the defendant voluntarily
and intelligently waived his rights to confront his accusers, to exercise his
privilege against self-incrimination, and to a trial by jury constitutes a collateral
attack on the prior conviction.

Appeal from the District Court for Lancaster County,
DonaLDp E. EnpDacoTT, Judge, on appeal thereto from the
County Court for Lancaster County, JACK B. LINDNER, Judge.
Judgment of District Court affirmed.

Rex R. Schultze and Maureen L. Allman, of Perry, Guthery,
Haase & Gessford, P.C., for appellant.
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Don Stenberg, Attorney General, and Donald A. Kohtz for
appellee.

HastinGs, C.J., BosLAUGH, WHITE, CAPORALE, AND
SHANAHAN, JJ.

PER CuURIAM.

This is a criminal case in which the State alleged in a
three-count complaint that on July 25, 1988, the
defendant-appellant, Wayne J. Crane, committed the crimes of
second-offense driving while under the influence of alcoholic
liquor, in violation of Neb. Rev. Stat. § 39-669.07 (Reissue
1988); driving left of center, in violation of Neb. Rev. Stat.
§ 39-620 (Reissue 1988); and improper passing, in violation of
Neb. Rev. Stat. § 39-624 (Reissue 1988). Crane pled not guilty
to all three counts and waived his right to a jury trial. His case
was tried to the Lancaster County Court on a set of stipulated
facts. On August 10, 1989, the trial court found Crane guilty of
the driving left of center and improper passing charges, as well
as guilty of the underlying offense of driving while under the
influence.

The trial court held an enhancement hearing on September
29, 1989, at which the State offered evidence that Crane had
pled guilty to driving while under the influence in 1979. The
State’s evidence revealed that the incident occurred on February
13, 1979; that the Lancaster County Court received Crane’s
plea on April 17, 1979; and that Crane was represented by
counsel at the time.

The trial court in this case received the evidence regarding
Crane’s 1979 conviction over his objection that it could not
provide the basis for enhancing his current conviction because
the 1979 record lacks any showing that he voluntarily and
intelligently waived his rights, as required by the U.S. Supreme
Court in Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23
L. Ed. 2d 274 (1969). Having overruled Crane’s objection, the
trial court found Crane guilty of second-offense driving while
under the influence and entered a judgment of conviction
accordingly.
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On April 3, 1990, the trial court overruled Crane’s motion to
vacate the September 29, 1989, ruling and sentenced him to 30
days in the county jail, revoked his operator’s license for 1 year,
and imposed a $500 fine on count I; imposed a $25 fine on
count II; and imposed a $25 fine on count III. Crane appealed
to the Lancaster County District Court, which affirmed the
judgment and sentences of the trial court.

Crane perfected an appeal to this court and argues that the
trial court abused its discretion by (1) enhancing his driving
while under the influence sentence based on a prior conviction,
where the record fails to show that he voluntarily and
intelligently waived his rights, as required by Boykin, supra,
and (2) enhancing his sentence when there is presently no
procedure in place to challenge the constitutional validity of the
conviction on which the enhancement is based.

Before discussing Crane’s assignments of error, we note that
during oral argument, questions from the bench strongly
suggested that Crane’s 1979 conviction occurred more than 10
years prior to his current conviction and thus could not provide
the basis for enhancement of the current charge. See Neb. Rev.
Stat. § 39-669.07(b)(i) (Reissue 1988). A closer reading of the
statute reveals, however, that the 10-year period is measured as
of the dates the offenses occurred and not the dates of
conviction. See Neb. Rev. Stat. § 39-669.07 (Reissue 1988).
Because the offenses in this case occurred on February 13, 1979,
and July 25, 1988, respectively, the 10-year limitation is not
implicated.

Crane argues that because the record of his 1979 plea lacks
any indication that he voluntarily and intelligently waived his
rights, as required by Boykin, it cannot provide the basis for
enhancement of his current conviction. For this proposition he
relies primarily on a decision of the U.S. District Court for the
District of Nebraska granting the habeas corpus petition of a
person convicted of third-offense drunk driving based on two
prior plea-based convictions violative of Boykin. See Oliver v.
Spire, No. CV89-L-149 (D. Neb. Sept. 10, 1990). Crane further
argues that his inability to challenge the constitutional validity
of the prior conviction at the enhancement hearing because of
our earlier holding in State v. Oliver, 230 Neb. 864, 434 N.W.2d
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293 (1989), which limits collateral attacks on prior plea-based
convictions to direct appeals of those convictions or separate
proceedings instituted for that purpose, violates his due process
rights. In short, Crane argues that the federal court’s holding
indicates that our decision in Oliver is incorrect and should be
overturned. We disagree.

We believe the federal court misread our decision in Oliver in
granting the habeas corpus petition of the defendant in that
case. The federal court concluded that Oliver did not “clearly
and expressly” rest on a state procedural bar. Instead, the court
suggested that Oliver stands for the proposition that proof of
the presence or waiver of counsel is sufficient to establish the
constitutional validity of a guilty plea offered for enhancement
purposes. That is not what we held in Oliver.

We have repeatedly held that, as a procedural matter, a
defendant cannot collaterally attack a prior conviction in an
enhancement proceeding and that challenging a prior
plea-based conviction based on the lack of a Boykin-type
colloquy constitutes a collateral attack. See, State v. Johns, 233
Neb. 477, 445 N.W.2d 914 (1989); State v. Davis, 224 Neb. 518,
398 N.W.2d 729 (1987); State v. Benzel, 220 Neb. 466, 370
N.W.2d 501 (1985); State v. Baxter, 218 Neb. 414, 355 N.W.2d
514 (1984). We do, however, allow challenges to prior
plea-based convictions offered for enhancement purposes
based on the transcript’s failure to disclose whether the
defendant had or waived counsel at the time the pleas were
entered. See State v. Smith, 213 Neb. 446, 329 N.W.2d 564
(1983). We do so because we do not regard such a challenge as a
collateral attack on the former judgment. /d. One could also
challenge the constitutional validity of a prior conviction
through a separate proceeding, such as an action for
declaratory judgment.

In Oliver, the State’s evidence showed that the defendant was
represented by counsel during each of his prior convictions.
Therefore, his only basis for challenging the validity of those
convictions for enhancement purposes was the lack of a
Boykin-type colloquy. In affirming the trial court’s decision, we
simply reaffirmed our procedural rule barring such a collateral
attack in an enhancement proceeding.
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Here, Crane’s attempt to challenge the 1979 plea based on the
lack of any indication that he voluntarily and intelligently
waived his Boykin rights constitutes a collateral attack on the
prior conviction and is thus barred by our holding in Oliver.
The State’s evidence indicates that Crane pled guilty to driving
while under the influence of alcoholic liquor in 1979 and that he
was represented by counsel at that time. Based on that evidence,
the trial court could reasonably conclude that Crane’s current
conviction is his second such conviction, and therefore, the trial
court did not abuse its discretion in entering the judgment and
sentence it did. The decision of the Lancaster County District
Court is affirmed.

AFFIRMED.

GRANT, J., participating on briefs.

FAHRNBRUCH, J., not participating.

WHITE, J., dissenting.

Today, the majority continues its refusal to recognize any
legitimate or practical procedure for challenging, in an
enhancement proceeding, the constitutional validity of a prior
plea-based conviction. Because this refusal renders illusory the
fundamental rights recognized in Boykin v. Alabama, 395 U.S.
238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969), I renew my
dissenting opinion previously stated in State v. Oliver, 230 Neb.
864,434 N.W.2d 293 (1989).

SHANAHAN, J., dissenting.

What the majority characterizes as a procedural bar, that is,
“our procedural rule barring” inquiry into a defendant’s prior
plea-based conviction, is actually a very real denial of a
substantive right of constitutional stature. The majority
maintains that since inquiry into constitutional validity of a
defendant’s prior plea-based conviction is a procedural matter,
a defendant’s inquiry into a prior conviction may be barred by
procedural default, that is, failure to invoke and adhere to a
procedure available to examine the constitutional validity of a
prior conviction. Can there be a procedural default, namely,
noncompliance with a prescribed and valid procedure, when in
fact no procedure exists? Is it possible to have procedural
noncompliance or default concerning a nonexistent procedure?
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Procedural default is not the same as procedural deficiency,
because a defendant cannot fail to employ and comply with a
procedure unless the procedure first exists. Presently, beyond
limited inquiry into representation by counsel at a prior
plea-based conviction, Nebraska law provides no procedure
whereby a defendant may assert and establish constitutional
invalidity of a prior conviction. See State v. Oliver, 230 Neb.
864, 434 N.W.2d 293 (1989) (Shanahan, J., dissenting).
Consequently, failure to provide a procedure for assertion of a
constitutional right is essentially and effectively an absolute and
complete denial of the constitutional right and, hence, a denial
of due process.

In Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L.
Ed. 2d 274 (1969), the U.S. Supreme Court held that a
defendant’s guilty plea is constitutionally invalid unless the
record affirmatively shows that the defendant voluntarily and
intelligently waived the rights to trial by jury, to remain silent,
and to confront accusers. From Boykin, one must conclude
that a conviction based on a constitutionally invalid guilty plea
is equally invalid and, therefore, lacks constitutional effect.

Also, in State v. White, 238 Neb. 840, 848-49, 472 N.W.2d
720, 726 (1991), we stated, “As a matter of due process in the
Nebraska criminal justice system, a defendant’s guilty or nolo
contendere plea must satisfy the requirements expressed in
State v. Irish, 223 Neb. 814, 394 N.W.2d 879 (1986).” In Irish,
this court recognized that “to support a finding that a plea of
guilty or nolo contendere has been entered freely, intelligently,
voluntarily, and understandingly,” the court in which the
defendant enters the plea must inform the defendant
concerning “(1) the nature of the charge; (2) the right to
assistance of counsel; (3) the right to confront witnesses against
the defendant; (4) the right to a jury trial; and (5) the privilege
against self-incrimination . . . .” 223 Neb. at 820, 394 N.W.2d at
883.

Thus, in accordance with due process and pursuant to
Boykin and Irish, a defendant’s plea of guilty or nolo
contendere is constitutionally valid only if the defendant, prior
to entry of the plea, has been informed concerning the
constitutional rights to confront witnesses against the










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































