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CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No.44-128: State v. Wyman. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.86-401: State Nat. Bank & Trust v. Victor. Motion of
appellee to dismiss appeal sustained; appeal dismissed.

No0.86-1028: Byrne v. Omaha Karate School. Motion of
appellee to dismiss filed October 30, 1991, sustained; appeal
dismissed.

No0.88-1024: Kramer v. Whitmore. By order of the court,
case dismissed pursuant to stipulation of parties.

No0.89-405: Lowe v. Lowe. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.89-680: Frimann v. Frimann. Cause having not been
shown, appeal dismissed on the court’s own motion.

No.89-756: Hager v. Hager. Motion of appellant to dismiss
appeal sustained; appellee’s motion for attorney fees denied;

appeal dismissed.
No0.89-793: Mandel v. State. Remanded for further
proceedings.

No0.89-1143: Haumont v. Broken Bow Township. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No.89-1292: Meyer v. Smith. Stipulation allowed; appeal
dismissed at cost of appellant.

No0.89-1455: Western Fertilizer & Cordage Co., Inc. v.
Brittan. Stipulation allowed; appeal dismissed; each party to
pay own costs.

No0.90-040: United Fire and Cas. Co. v. Vontz. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
own Costs.

No0.90-041: United Fire and Cas. Co. v. Vontz. Stipulation

(xix)



XX CASES DISPOSED OF WITHOUT OPINION

allowed; appeal dismissed with prejudice; each party to pay
own costs.

No0.90-058: Allendale, Inc. v. Drewes. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No0.90-121: Kobza v. Kobza. Stipulation allowed; appeal
dismissed at cost of appellant.

No0.90-190: Fitzgerald v. Fitzgerald. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No0.90-287: Dardon v. Dardon. Motionof appellant to
dismiss appeal sustained; appeal dismissed without prejudice;
each party to pay own costs.

No0.90-311: Ames Bank v. Miller. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No0.90-438: First Nat. Bank of Bellevue v. Kearns. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No0.90-505: State v. Powell. Appeal dismissed. See Rule
TA(2).

No.90-522: Bishop v. Sughroue. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No0.90-549: State v. Wyman. Cause not having been shown,
appeal dismissed as premature.

No0.90-567: Farmers Ins. Exch. v. Hoagland. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No0.90-1177: State v. Miller. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.90-1192: Wolfe v. Volkmer. Amended motion of appellee
for summary affirmance sustained; judgment affirmed. See
Rule 7B(2).

No0.90-1213: State ex rel. Kessler v. Sell. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No0.90-1243: Control Marketing Corp. v. Colliano. No cause
having been shown, appeal dismissed.

No0.91-029: State v. Rogers. Affirmed. See Rule 7A(1).

No0.91-065: Muckey v. North Bros. Co. Stipulation allowed;
appeal dismissed.

No0.91-067: Wead v. Wead. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-069: State v. Rodriquez. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
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7B(2).

No0.91-091: Thompson v. Prial. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No.91-176: Freezer Services, Inc. v. Waller. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No.91-183: Weisgerber v. Weisgerber. Appeal dismissed for
failure to comply with Rule SA(5).

No0.91-198: State v. Mercer. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-201: Hanus v. Sodoro, Daly & Sodoro Law Firm.
Motion of appellee for summary affirmance sustained;
judgment affirmed. See Rule 7B(2).

No.91-205: Triffin v. Rowan. By order of the court, appeal
dismissed for failure to file briefs.

No0.91-209: State v. McClain. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No.91-220: Lockard v. Ray. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No.91-225: State v. Scheppy. Affirmed. See Rule 7A(1).

No0.91-229: State ex rel. Nebraska Equal Opp. Comm. v.
City of Omaha. Motion of appellee for summary affirmance
sustained; judgment affirmed. See Rule 7B(2).

No0.91-239: State v. Navrkal. Appeal dismissed for failure to
file briefs.

No0.91-240: State v. Navrkal. Appeal dismissed for failure to
file briefs.

No0.91-245: Hoffman v. Miller Co., Inc. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
OWn COSsts.

No0.91-246: In re Estate of Gareau. Motion of appellant to
dismiss appeal sustained; appeal dismissed; each party to pay
own costs.

No0.91-248: Federal Deposit Ins. Corp. v. DeBoer.
Stipulation allowed; appeal dismissed with prejudice.

No0.91-257: Cole v. Gelvin. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-267: Nesbitt v. Nebraska Dept. of Corr. Servs.
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Appeals Bd. By order of the court, appeal dismissed for failure
to file briefs.

No0.91-268: Bosselman, Inc. v. Nebraska Liquor Control
Comm. Stipulation allowed; appeal dismissed at cost of
appellant.

No0.91-294: State v. Herman. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-295: State v. Wright. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-319: State v. Caudillo. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-332: State v. Gray. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-333: State v. Prahin. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-337: State v. Prell. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-345: State v. Brewer. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-347: State v. Bailey. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-348: State v. Bellew. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-350: State v. Williams. Plea in bar overruled. Cause
remanded for further proceedings.

No0.91-353: State v. Williams. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-355: State v. McKeon. Motion of appeliee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-356: State v. Cahalane. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No0.91-367: State v. Skalak. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-377: State v. Swim. Affirmed. See Rule 7A(1).

No0.91-386: Frei v. Frei. By order of the court, appeal
dismissed for failure to file briefs.
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No0.91-392: State v. Myszkowski. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-393: State v. Bohanan. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-395: State v. Curry. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

N0.91-398: Kliment v. National Farms, Inc. Appeal on issue
of partial summary judgment dismissed for lack of
jurisdiction, no final order. Appeal on issue of new trial
summarily affirmed.

No0.91-401: Rickertsen v. Widman Popcorn Co. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No0.91-402: Skyview Farms v. Widman Popcorn Co. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No0.91-404: State v. Clemons. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2). .

No0.91-405: State v. Clemons. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-406: State v. Clemons. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2). .

No0.91-407: State v. Adams. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

N0.91-409: State v. Meeks. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-411: Blair v. City of Omaha. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No.91-413: State v. Black. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No.91-414: State v. Morris. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-417: Gottula v. Packwood. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).
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No0.91-421: Systems Leasing Trust No. VII v. Holm. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No0.91-432: State v. Rayburn. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-434: Reinsch v. Reinsch. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No0.91-438: State v. Balderas. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-439: State v. Davis. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No.91-448: Stimbert v. Square D Co. Motion of appellant to
dismiss appeal sustained; appeal dismissed without prejudice;
each party to pay own costs.

No.91-455: State v. Spanjer. Affirmed. See Rule 7A(1).

No0.91-456: Schiupp v. DiGiacomo. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No0.91-457: Kezeor v. Polashek. Motion of appellee for
summary dismissal sustained. See Rule 7B(1).

No0.91-458: State v. Davis. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-465: Green v. Green. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No.91-474: State v. Boppre. By order of the court, appeal
dismissed for failure to file briefs.

No0.91-475: State v. Stubbs. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-476: State v. Tindle. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-479: State v. Bryan. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-480: State v. McCray. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-482: Federal Land Bank of Omaha v. Rudloff.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No0.91-483: Federal Land Bank of Omaha v. Rudloff.
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Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No0.91-484: Federal Land Bank of Omaha v. Rudloff.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No0.91-493: State v. Rodenbaugh. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(Q). ,

No.91-503: State v. Robinson. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2). '

No0.91-508: State v. McShannon. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-509: State v. McShannon. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No.91-511: State v. Boyle. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).
Appellant to be given credit for 38 days on the sentence for time
spent in jail while awaiting sentencing.

No.91-512: State v. Boyle. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).
Appellant to be given credit for 38 days on the sentence for time
spent in jail while awaiting sentencing.

No.91-514: State v. LaFreniere. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No.91-515: State v. Sobieszczyk. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2). , A

No0.91-516: State v. Lehl. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No.91-517: Hardt v. Hardt. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant. =~

No0.91-519: State v. Bennett. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-520: Gallion v. State. Motion of appellant to dismiss
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appeal sustained; appeal dismissed.

No0.91-525: State v. Wright. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

N0.91-526: State v. Wright. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-527: State v. Hanus. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-530: Cole v. Leech. By order of the court, appeal
dismissed for failure to file briefs.

No0.91-531: Freezer Services, Inc. v. Waller. Stipulation
allowed; appeal dismissed; each party to pay own costs.

N0.91-533: Luna v. Smith-Camp. By order of the court,
appeal dismissed for failure to file briefs.

No0.91-534: Luna v. Smith-Camp. By order of the court,
appeal dismissed for failure to file briefs. '

No0.91-536: State v. Nesbitt. Motion of -appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-539: State v. McDonald. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No0.91-555: State v. Costello. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-556: State v. Lewis. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-557: In re Interest of Smith. By order of the court,
appeal dismissed for failure to file briefs.

No0.91-558: State v. Stender. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-560: In re Interest of Tyler. By order of the court,
appeal dismissed for failure to file briefs.

No0.91-561: In re Interest of Tyler. By order of the court,
appeal dismissed for failure to file briefs.

No0.91-562: In re Interest of Tyler. By order of the court,
appeal dismissed for failure to file briefs.

No0.91-563: State v. Bressman. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No.91-564: State v, Davis. Motion of appellee for summary
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affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-566: Novacek v. Hoelscher. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-567: State v. Wegner. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-568: State v. Wegner. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-569: State v. Hansen. Affirmed. See Rule 7A(1).

No0.91-570: State v. Evans. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-572: Adler v. City of Omaha. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No0.91-574: State v. Hartshorn. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-575: State v. Hartshorn. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-576: State v. Bennett. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-592: State v. Schrader. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-597: Russell v. Nelson. By order of the court, appeal
dismissed for failure to file briefs.

No0.91-602: State v. Beam. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-603: State v. Britt. Appeal dismissed. See Rule 7A(2).

No0.91-607: State v. Belmarez. Moiion of appellant to
dismiss appeal sustained; appeal dismissed.

No0.91-616: K-C Drug Co. v. ARA Living Centers of Neb.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No0.91-618: State v. Forbes. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No0.91-626: State v. Crawford. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
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7B(2).

No0.91-627: State v. Crawford. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-628: State v. Crawford. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-631: State v. Parsons. Affirmed. See Rule 7A(1).

No0.91-637: State v. Pope. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-638: Crabb v. Brunswick Corp. Motion of appellant
to dismiss appeal sustained; appeal dismissed without
prejudice; each party to pay own costs.

No0.91-643: Spohn v. Hill Aero, Inc. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No0.91-644: Winfrey v. Winfrey. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No0.91-651: Commercial Fed. Bank v. Andersen. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No0.91-656: State v. Jamerson. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-657: State v. Haman. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-659: State v. Hipple. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-662: State v. Lopez. By order of the court, appeal
dismissed for failure to file briefs.

No0.91-663: State v. Beaty. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

‘No.91-667: State v. Schettler. Appeal dismissed. See Rule
TAQ2).

No.91-671: State v. Pritchett. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-672: O’Donnell v. O’Donnell. By order of the court,
appeal dismissed for failure to file briefs.

No0.91-673: Burns v. Hartley. Motion of appellant to dismiss
appeal sustained; appeal dismissed.
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No0.91-684: Glause v. Glause. Stipulation allowed; appeal
dismissed.

No0.91-686: Warner v. Nebraska Coast, Inc. By order of the
court, appeal dismissed for failure to file briefs.

No0.91-687: State v. James. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-688: Kiertzner v. Kiertzner. Appeal dismissed. See
Rule 7A(2).

No0.91-695: State v. Hailey. Motion of appellee for summary
dismissal sustained. See Rule 7B(1).

No0.91-697: State v. Bozack. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-700: State v. Armendariz. By order of the court,
appeal dismissed for failure to file briefs.

No0.91-701: State v. Hall. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-702: State v. McCaslin. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-705: Cundall v. Bellevue Pub. Schools. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No0.91-706: State v. Tichi. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-709: Tyler v. Morrow. By order of the court, appeal
dismissed for failure to file briefs.

No0.91-710: Wilksen v. Becker. By order of the court, appeal
dismissed for failure to file briefs.

No.91-717: State v. Alvarado. Appeal dismissed. See Rule
TAQ2).

No0.91-724: Vaida v. Vaida. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-725: State v. Negley. Motion of appellee for summary
dismissal sustained. See Rule 7B(1).

No0.91-726: State v. Newby. By order of the court, appeal
dismissed for failure to file briefs.

No.91-727: State v. McNerny. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

"~ No0.91-729: In re Estate of Clark. By order of the court,
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appeal dismissed for failure to file briefs.

No0.91-730: State v. Frye. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-737: Gundelfinger v. Gundelfinger. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No0.91-742: State v. Wredt. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-748: State v. Raso. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-752: State v. Newman. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-753: State v. Steed. Motion of appellee for summary
dismissal sustained. See Rule 7B(1).

No0.91-754: State v. Haley. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-755: State v. Burge. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-760: State v. Matis. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-764: Coastal Mart Inc. v. City of Papillion. Motion of
appellant to dismiss appeal sustained; appeal dismissed with
prejudice at cost of appellant. :

No0.91-771: McDonald v. McDonald. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No.91-774: Doolittle v. Doolittle. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No0.91-778: State v. Bogiot. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No.91-781: State v. Vaughan. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7BQ2).

No0.91-782: State v. Vaughan. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-783: State v. MacNaughton. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-786: Clark v. Douglas Cty. Court ex rel. Prochaska.
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Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No0.91-789: State v. Holmes. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-791: State v. Aken. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-792: State v. Holmstedt. Motion of appellee for
summary affirmance sustained; judgment affirmed. See Rule
7B(2).

No0.91-794: State on behalf of Stevens v. Jasinski. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No0.91-798: Cimino v. FirsTier Bank, N.A. Appeal
dismissed. See Rule 7A(2).

No0.91-799: Faubel v. Faubel. Motions of appellees for
summary dismissal sustained. See Rule 7B(1).

No0.91-807: Renner v. Renner. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No0.91-810: State v. Evans. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-816: In re Duhon. Motion of appellee for summary
affirmance sustained; judgment affirmed. See Rule 7B(2).

No0.91-823: Jurgens v. Curley’s Machine Works. Stipulation
allowed; appeal dismissed with prejudice.

No0.91-838: State v. Ross. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-844: State v. Kubicek. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No0.91-845: State v. Echols. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-852: State v. Blank. Motion of appellee for summary
dismissal sustained. See Rule 7B(1).

No0.91-877: American Koad Equip. Co. v. Topeka Seed &
Stove. Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No0.91-882: State v. Moss. Appeal dismissed. See Rule 7A(2).

No0.91-883: State v. Moss. Appeal dismissed. See Rule 7A(2).

No0.91-884: In re Interest of Woods. Motion of appellant to
dismiss appeal sustained; appeal dismissed.
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No0.91-896: Stithem v. Stithem. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No0.91-952: Trierweiler v. Cargo, Inc. Stipulation allowed;
appeal dismissed.

No0.91-957: State v. Manes. Stipulation allowed; appeal
dismissed.

No0.91-973: Camacho v. State. Motion of appellant to
dismiss appeal sustained; appeal dismissed without prejudice.

No0.91-979: Peterson v. Peterson. Stipulation allowed;
appeal dismissed.

N0.91-980: R-D Investment Co. v. Mutual Benefit Life Ins.
Co. Stipulation allowed; appeal dismissed with prejudice.

No0.91-1011: State v. Wells. Appeal dismissed. See Rule
TA(2).

No0.91-1012: State v. Sayre. Appeal dismissed. See Rule
TA(2).

No0.91-1013: State v. Mick. Stipulation allowed; appeal
dismissed.

No0.91-1041: State v. Peak. Appeal dismissed. See Rule
TA(2).

No0.91-1043: Cornhusker Cas. Co. v. Brigham. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No0.91-1108: Liggett v. Nebraska Dept. of Health. Motion of
appellee for summary dismissal sustained. See Rule 7B(1).

No.91-1116: White v. Ernst Auto Center. Motion of
appellant to dismiss appeal sustained; appeal dismissed with
prejudice at cost of appellant.

No0.91-1119: State v. Palmer. Appeal dismissed. See Rule
TAQ2).

No0.91-1121: State v. Bennett. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No0.91-1130: McCaslin v. K N Energy, Inc. Stipulation
allowed; appeal dismissed.

No.91-1143: Strong v. Strong. Stipulation allowed; appeal
dismissed.

No0.91-1147: In re Estate of Dudek. Motion of appellee for
summary dismissal sustained. See Rule 7B(1).

No0.91-1180: State v. Connelly. Appeal dismissed. See Rule
TA(2).
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1. Injunction: Equity. An action for injunction sounds in equity.

2. Declaratory Judgments: Judicial Construction: Statutes. A declaratory
judgment action is an appropriate method to obtain a judicial construction of a
statute or determination of a statute’s validity, including resolution of a
challenge to the constitutionality of the statute.

3. Equity: Appeal and Error. In an appeal of an equity action, this court tries
factual questions de novo on the record and reaches a conclusion independent of
the findings of the trial court; provided, where the credible evidence is in conflict
on a material issue of fact, we consider and may give weight to the fact that the
trial judge heard and observed the witnesses and accepted one version of the
facts rather than another.

4. Constitutional Law: Statutes: Proof. One claiming that a statute is
unconstitutional has the burden to show that the questioned statute is
unconstitutional.

5. Constitutional Law: Statutes: Presumptions. A statute is presumed to be
constitutional, and all reasonable doubts will be resolved in favor of its
constitutionality.

6. Gaming. A person commits the offense of possession of a gambling device if he
or she manufactures, sells, transports, places, possesses, or conducts or
negotiates any transaction affecting or designed to affect ownership, custody, or
use of any gambling device, knowing that it shall be used in the advancement of
unlawful gambling activity.
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Gaming: Words and Phrases. A game of chance is one in which the result as to
success or failure depends less on the skill and experience of the player than on
purely fortuitous or accidental circumstances incidental to the game or the
manner of playing it or on the device or apparatus with which it is played.
Constitutional Law: Gaming: Words and Phrases. A game of chance is one in
which the winner is determined by mere luck and not by skill; the predominant
nature of the game, i.e., skill or chance, determines its classification. Free
replays are things of value and when obtained on a gambling device constitute
property within the meaning of Neb. Const. art. I11, § 24.

Constitutional Law: Legislature. The Legislature cannot avoid constitutional
provisions by statutorily redefining constitutionally unacceptable activity. The
Legislature’s power of definition may not be employed to nullify or circumvent
the provisions of the Nebraska Constitution.

Constitutional Law: Statutes: Legislature: Intent. The test to be applied in
determining whether an unconstitutional clause may be severed from the
remainder of a statute is (1) whether, absent the invalid portions, a workable
plan remains; (2) whether the valid portions of an act can be enforced
independently, and where the invalid portions do not constitute such an
inducement to the valid parts that the valid parts would not have passed without
the invalid parts; (3) whether the severance will do violence to the intent of the
Legislature; and (4) whether a declaration of separability is included in the act,
indicating that the Legislature would have enacted the bill absent the invalid
portion. ’

Constitutional Law: Statutes. A severability clause in a statute is not a condition
precedent to a determination of the question of severability.

Gaming: Nuisances. Establishments performing gambling-related offenses can
constitute public nuisances.

Gaming. The free replay credits awarded by video gambling machines are a
credit or promise involving extension of a service or entertainment and are
something of value.

Intent: Circumstantial Evidence: Proof. The existence of a required intent,
knowledge, or other state of mind may be established through circumstantial
evidence. .

Injunction. An injunction will not lie unless the right is clear, the damage is
irreparable, and the remedy at law is inadequate.

Injunction: Statutes. Injunction is a proper remedy to be used by the State in the
protection of public rights, property, or welfare, whether or not the acts
complained of violate a criminal statute or constitute a nuisance.

Injunction: Damages. Where evidence establishes that an injury will be either
continuous or repetitive, granting of an injunction is an appropriate remedy.
Equity: Injunction. A court of equity may properly afford injunctive relief
where there has been a continuing and flagrant course of violations of the law,
even though these acts may be subject to criminal prosecution.

Equity: Jurisdiction: Damages. A court of equity has jurisdiction to enjoin a
threatened injury whenever its nature is such that it could not be adequately
compensated in damages and its continuance would occasion a constantly
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recurring grievance. (

20. Constitutional Law: Public Heallh and Welfare. The U.S. Constitution does not
recognize an absolute and uncontrollable liberty, and society is free to enact laws
against the evils which menace the health, safety, morals, and welfare of people.

21. Constitutional Law: Gaming. Prohibiting gambling is a legitimate
governmental purpose under the police power.

22. Appeal and Error. This court will not consider assignments of error which are
not discussed in the proponent’s brief.

‘Appeal from the District Court for Douglas County: PauL J.
HickmaN, Judge. Affirmed.

Michael J. Lehan, of Kelley, Kelley & Lehan, P.C., for
appellants.

Robert M. Spire, Attorney General, and William L.
Howland; and Ronald L. Staskiewicz, Douglas County
Attorney, and Michael W. Amdor for appellees.

HasTings, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

Strawberries, Inc., and 18 other Douglas County taverns or
individuals doing business as taverns appeal a district court
judgment (1) permanently enjoining them from possessing or
allowing the playing of video gambling devices on their
premises and (2) finding Neb. Rev. Stat. § 28-1107(2) (RCISSUC
1989) unconstitutional.

We hold that § 28-1107(2) violates Neb. Const. art. 111, § 24,
which prohibits the Legislature from authorizing games of
chance, and that the defendants’ actions constitute possession
of gambling devices under § 28-1107(1). The trial court
judgment is affirmed.

STANDARD OF REVIEW

An action for injunction sounds in equity. Stuthman v.
Adelaide D. Hull Trust, 233 Neb. 586, 447 N.W.2d 23 (1989). A
declaratory judgment action is an appropriate method to
obtain a judicial construction of a statute or determination of a
statute’s validity, including resolution of a challenge to the
constitutionality of the statute. State ex rel. Spire v.
Northwestern Bell Tel. Co., 233 Neb. 262, 445 N.W.2d 284
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(1989). In appellate review of an action for declaratory
judgment in an equity action, the standard of review for an
equity case applies. Id. In an appeal of an equity action, this
court tries factual questions de novo on the record and reaches a
conclusion independent of the findings of the trial court;
provided, where the credible evidence is in conflict on a
material issue of fact, we consider and may give weight to the
fact that the trial judge heard and observed the witnesses and
accepted one version of the facts rather than another.
Stuthman, supra. One claiming that a statute is
unconstitutional has the burden to show that the questioned
statute is unconstitutional. /n re Application A-16642, 236 Neb.
671, 463 N.W.2d 591 (1990). A statute is presumed to be
constitutional, and all reasonable doubts will be resolved in
favor of its constitutionality. /d.

FACTUAL BACKGROUND

The record reveals that in late 1987, officers of the Nebraska
State Patrol, the Omaha Police Division, and the Federal
Bureau of Investigation (FBI) visited a group of taverns in
Douglas County, looking for video gambling devices as part of
an investigation launched by the State Attorney General. In
each establishment where officers found video gambling
devices, they proceeded to play the machines. The testimony of
the officers established that most of the games operated in a
similar manner. For each 25 cents deposited in a machine, the
player would receive credit for one game and could play up to
10 credits at a time. Most of the games displayed a five-card
poker hand dealt by a computer mechanism and displayed on a
video screen. The player, if dissatisfied with the hand initially
dealt, could discard those cards and draw and play additional
cards. The player had no control over the cards initially dealt or
received after discard. If the poker hand finally held by the
player was the equivalent of or better than certain poker hands
shown on the face of the game, the player would win one or
more credits. The player would receive one additional play for
each credit. Other games available on the machines included
dice and blackjack. According to testimony of the officers and
of an FBI agent, some of the machines in question contained
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“knock-off” switches. The FBI agent stated that machines with
such switches also contain accounting functions which allow
the proprietors to pay off customers who have accumulated
credits on the machines, knock off the credits from the
machines, and then account for any moneys paid out.

Based upon the investigation, the State filed a petition
against 25 business establishments and individuals with liquor
licenses in Douglas County, alleging they possessed video
gambling devices. The petition claimed that the defendants’
actions violated Neb. Const. art. 111, § 24, and § 28-1107, and
sought as relief a permanent injunction against such actions
and a declaration that § 28-1107(2) was unconstitutionai. On
March 14 and 15, 1988, proceedings were had in the district
court for Douglas County, wherein the State sought and
received a temporary injunction.

Subsequently, trial proceeded against the defendants on the
State’s request for a permanent injunction. Six defendants,
1830 Inc., a Nebraska corporation; American Legion Post No.
331; Veterans of Foreign Wars Post No. 8334; James L.
Wickstrom, an individual; H.M.C., Inc., a Nebraska
corporation; and D. Louis Black, Inc., a Nebraska
corporation, consented to the entry of an injunction
prohibiting them from possessing and maintaining gambling
devices on their premises. On November 1, 1988, the district
court found that the possession of video gambling devices
constituted a nuisance under § 28-1107(1) and Neb. Const. art.
II1, § 24, and, further, that § 28-1107(2) was unconstitutional
and severable from § 28-1107(1). The district court
permanently enjoined the remaining 19 defendants from
playing, possessing, returning to, or locating on the premises
any video gaming devices. A motion for new trial was
overruled, and the 19 defendants timely appealed.

ASSIGNMENTS OF ERROR
The appealing defendants claim that the trial court erred (1)
in determining that § 28-1107(2) violated Neb. Const. art. III,
§ 24, (2) in determining that § 28-1107(1) was severable from
§ 28-1107(2), (3) in determining that the conduct of the
defendants constituted a nuisance under Nebraska
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constitutional or statutory law, (4) in entering an injunction, (5)
in not determining that Neb. Rev. Stat. §§ 28-1101 et seq.
(Reissue 1989) did not violate provisions of the state and federal
Constitutions, and (6) in not granting defendants’ motion for
new trial.

CONSTITUTIONALITY OF § 28-1107(2)

As stated, the trial court determined that § 28-1107(2)
violated Neb. Const. art. III, § 24. That constitutional
provision provides in pertinent part:

The Legislature shall not authorize any game of chance,
nor any lottery, or gift enterprise when the consideration
for a chance to participate involves the payment of money
for the purchase of property, services, or a chance or
admission ticket or requires an expenditure of substantial
effortortime. . ..

This constitutional provision has remained relatively
unchanged since 1875. Correspondingly, the statute relating to
the “possession of gambling devices” enacted pursuant to this
constitutional provision also remained relatively unchanged for
100 years.

Starting in 1973, the Legislature began carving specific
exceptions into the statute. A new subsection was added which
exempted certain coin-operated machines from operation of
the statute. See 1973 Neb. Laws, L..B. 360, and Neb. Rev. Stat.
§ 28-945(2) (Reissue 1975).

In 1977, Neb. Rev. Stat. ch. 28 (1943) as amended was
repealed. The new section relating to the possession of
gambling devices provided:

A person commits the offense of possession of a gambling
device if he manufactures, sells, transports, places,
possesses, or conducts or negotiates any transaction
affecting or designed to affect ownership, custody, or use
of any gambling device, knowing that it shall be used in
the advancement of unlawful gambling activity.
§ 28-1107(1) (Supp. 1977). The statute did not initially
encompass the exception first created in § 28-945(2). However,
this exception was soon added as § 28-1107(2) in 1978 by L.B.
900. In 1979, L.B. 152 made the statute gender neutral and
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changed the classification of the crime from a Class I to a Class
Il misdemeanor.

Finally, in 1987, the Legislature revised subsection (2) of the
statute to encompass modern games and eliminate an earlier
replay limit:

This section shall not apply to any coin-operated
mechanical gaming device, computer gaming device,
electronic gaming device, or video gaming device which
has the capability of awarding free games, which is
intended to be played and is in fact played for amusement
only, and which may allow the player the right to replay
such gaming device at no additional cost, which right to
replay shall not be considered money or property, except
that such mechanical game (a) can be discharged of
accumulated free replays only by reactivating the game for
one additional play for each accumulated free replay and
(b) makes no permanent record directly or indirectly of
freereplays so awarded. . . .
§ 28-1107(2) (Reissue 1989).

Neb. Const. art. III, § 24, is in clear and unambiguous
language and can be divided into three elements: (1) chance:
“[t]he Legislature shall not authorize any game of chance”; (2)
consideration: “when the consideration for a chance to
participate involves the payment of money”; and (3) prize: “for
the purchase of property [or] services.”

In defining these elements, this court has held that a game of
chance is one in which the result as to success or failure depends
less on the skill and experience of the player than on purely
fortuitous or accidental circumstances incidental to the game or
the manner of playing it or on the device or apparatus with
which it is played. Indoor Recreation Enterprises, Inc. v.
Douglas, 194 Neb. 715, 235 N.W.2d 398 (1975). See, also,
CONrtact, Inc. v. State, 212 Neb. 584, 324 N.W.2d 804 (1982) (a
game of chance is one in which the winner is determined by
mere luck and not by skill; the predominant nature of the game,
i.e., skill or chance, determines its classification). Free replays
are things of value and when obtained on a gambling device
constitute property within the meaning of Neb. Const. art. 111,
§ 24. Baedarov. Caldwell, 156 Neb. 489, 56 N.W.2d 706 (1953).
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Section 28-1107(2) attempts to exempt devices which would
normally fall under the “games of chance” prohibition by
redefining them. Subsection (2) provides that subsection (1)
shall not apply to games used for amusement only and also
attempts to exclude free replays from being considered as
property under the “prize” element. Neb. Const. art. 11, § 24,
is clear. This court has already ruled that free replays on a device
otherwise considered a gambling device constitute property
within the meaning of the prohibition. '

The Legislature cannot avoid constitutional provisions by
statutorily redefining constitutionally unacceptable activity.
The Legislature’s power of definition may not be employed to
nullify or circumvent the provisions of the Nebraska
Constitution. MAPCO Ammonia Pipeline v. State Bd. of
Equal., 238 Neb. 565, 471 N.W.2d 734 (1991). To redefine
the activity that the Legislature seeks to permit would require
an amendment to this state’s Constitution. Absent such an
amendment, § 28-1107(2) is unconstitutional for being in
contravention of the express provision of Neb. Const. art. 111,
§ 24.

SEVERABILITY OF § 28-1107(1)

We next determine whether § 28-1107(1) is severable from
§ 28-1107(2). The test to be applied in determining whether an
unconstitutional clause may be severed from the remainder of a
statute is (1) whether, absent the invalid portions, a workable
plan remains; (2) whether the valid portions of an act can be
enforced independently, and where the invalid portions do not
constitute such an inducement to the valid parts that the valid
parts would not have passed without the invalid parts; (3)
whether the severance will do violence to the intent of the
Legislature; and (4) whether a declaration of separability is
included in the act, indicating that the Legislature would have
enacted the bill absent the invalid portion. Ewing v. Scotts Bluff
Cty. Bd. of Equal., 227 Neb. 798, 420 N.W.2d 685 (1988). The
first three elements of this test are clearly met because
subsection (2) was first added to § 28-1107 as a 1978
amendment. Section 28-1107(1) was enacted independently in
1977. The fact that § 28-1107(2) was not enacted with a
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severability clause is not fatal to a conclusion that this
subsection is severable from the remainder of the statute. A
severability clause in a statute is not a condition precedent to a
determination of the question of severability. Ewing, supra.
Enacting § 28-1107(1) independently of subsection (2) clearly
evidences the Legislature’s intent to enact the bill absent the
invalid portion. Section 28-1107(2) may properly be severed
from the remainder of the statute.

CONDUCT OF THE DEFENDANTS AS A NUISANCE

In their third assignment of error, the defendants claim that
the trial court erred in determining that their conduct
constituted a public nuisance under Nebraska constitutional or
statutory law. “A public nuisance is an unreasonable
interference with a right common to the general public.”
Restatement (Second) of Torts § 821B at 87 (1979).
Circumstances that may sustain a holding that such interference
is unreasonable include whether the conduct is proscribed by
statute. Id.; Prosser and Keaton on the Law of Torts, Nuisance
§ 90 at 643-44 (5th ed. 1984) (public nuisance “comprehends a
miscellaneous and diversified group of minor criminal
offenses, based on some interference with the interests of the
community [and] includes interferences with . . . public
morals”).

This court has consistently held that establishments
performing gambling-related offenses can constitute public
nuisances. See, City of Omaha v. Danner, 186 Neb. 701, 185
N.W.2d 869 (1971) (establishment was public nuisance because
of various activities, including gambling); State ex rel. Carlson
v. Hatfield, 183 Neb. 157, 158 N.W.2d 612 (1968)
(establishment was a gathering place for gamblers); State ex rel.
Johnson v. Hash, 144 Neb. 495, 13 N.W.2d 716 (1944) (places
where gambling is publicly and continuously permitted are
public nuisances); State, ex rel. Hunter, v. The Araho, 137 Neb.
389, 289 N.W. 545 (1940) (a place kept for gambling purposes is
a public nuisance); Hill v. Pierson, 45 Neb. 503, 63 N.W. 835
(1895) (a gambling house is a public nuisance).

The defendants contend that no criminal offenses were
committed because their conduct did not violate § 28-1107(1).
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Repeated again, that section provides:
A person commits the offense of possession of a gambling
device if he or she manufactures, sells, transports, places,
possesses, or conducts or negotiates any transaction
affecting or designed to affect ownership, custody, or use
of any gambling device, knowing that it shall be used in
the advancement of unlawful gambling activity.
The elements relative to the defendants, and those which the
State must prove exist by a preponderance of the evidence, see
Uhing v. City of Oakland, 236 Neb. 58, 459 N.W.2d 187 (1990),
are that the defendants (1) possessed a gambling device (2)
knowing it would be used in the advancement of unlawful
gambling activity. In regard to the first element, the defendants
do not dispute that they possessed the devices in question, but,
rather, they claim that the machines in question are not
gambling devices.
As relevant to the machines seized in this action, “gambling
device” is defined as
any device, machine, paraphernalia, writing, paper,
instrument, article, or equipment that is used or usable for
engaging in gambling, whether that activity consists of
gambling between persons or gambling by a person
involving the playing of a machine. Gambling device shall
also include any mechanical gaming device, computer
gaming device, electronic gaming device, or video gaming
device which has the capability of awarding something of
value. ...
§ 28-1101(5). This definition necessarily requires further
deference to the definition of “gambling,” which is defined in
pertinent part as when “[a] person . . . bets something of value
upon the outcome of a future event, which outcome is
determined by an element of chance. .. .” § 28-1101(4).
Defendants argue that players of these devices do not bet
something of value on the future outcome of an event, but,
rather, a player “merely buys the right to possess the machine
according to certain terms, one of which is the possibility of
longer play depending upon the outcome of the machine’s
operation.” Brief for appellants at 26. A similar argument was
rejected in Statev. Two IGT Video Poker Games, 237 Neb. 145,
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152,465 N.W.2d 453, 459 (1991), wherein this court stated:

The 25 cents used to activate the machines is clearly
something of value. The free replay credits awarded by the
machines are a credit or promise involving extension of a
service or entertainment and are something of value.
[Citations omitted.] The player of the game is betting his
or her 25 cents (or accumulated replay credits) on the
outcome of the play, while the machine is betting an
extension of entertainment. Both parties are therefore
betting something of value on the outcome, which is
determined by an element of chance.

None of the remaining exceptions to § 28-1101(4) are relevant
here. Absent an exception, the seized devices are “gambling
devices” within the meaning of the statute.

The final element of § 28-1107(1) is whether the defendants
“knew” the devices were being used in the advancement of
unlawful gambling activity. The existence of a required intent,
knowledge, or other state of mind may be established through
circumstantial evidence. Two IGT Video Poker Games, supra;
State v. Ayres, 236 Neb. 824, 464 N.W.2d 316 (1991). As stated
in Two IGT Video Poker Games, playing these machines
qualifies as engaging in gambling activity. The fact that the
devices were seen in bars being played by patrons evidences a
knowledge that the defendants knew that these machines,
having no other purpose except as “gambling devices,” were
used in gambling activity. The evidence was sufficient to prove
that the defendants violated § 28-1107(1).

INJUNCTION ASPROPER REMEDY
Aninjunction will not lie unless the right is clear, the damage
- is irreparable, and the remedy at law is inadequate. Young v.
Lacy, 221 Neb. 511, 378 N.W.2d 192 (1985). Based on the
foregoing analysis there is no question that the State’s right to
an injunction is clear. The defendants dispute whether there was
irreparable damage or no adequate remedy at law.

Injunction is a proper remedy to be used by the State in the
protection of public rights, property, or welfare, whether or not
the acts complained of violate a criminal statute or constitute a
nuisance. State ex rel. Meyer v. Weiner, 190 Neb. 30, 205
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N.W.2d 649 (1973). Violations of these public rights can
constitute irreparable damage.

Where evidence establishes that an injury will be either
continuous or repetitive, granting of an injunction is an
appropriate remedy. Delp v. Laier, 205 Neb. 417, 288 N.W.2d
265 (1980). A court of equity may properly afford injunctive
relief where there has been a continuing and flagrant course of
violations of the law, even though these acts may be subject to
criminal prosecution. State ex rel. Douglas v. Wiener, 220 Neb.
502, 370 N.W.2d 720 (1985). There is no question that the
conduct in question is pervasive. The record reveals that
approximately 80 percent of all establishments licensed to sell
liguor in Douglas County have similar machines. Such
pervasiveness can constitute a continuing and flagrant course
of violations. The violations need not be from a single
establishment. Repeated criminal prosecutions would not
provide an adequate remedy to eradicate the nuisance.

Finally, a court of equity has jurisdiction to enjoin a
threatened injury whenever its nature is such that it could not be
adequately compensated in damages and its continuance would
occasion a constantly recurring grievance. City of Syracuse v.
Farmers Elevator, Inc., 182 Neb. 783, 157 N.W.2d 394 (1968).
This precisely reflects the conduct in question.

CONSTITUTIONAL VIOLATIONS
The defendants claim that the trial court erred in not
determining that §§ 28-1101 et seq., the Nebraska statutory
sections relating to gambling, did not violate provisions of the
state and federal Constitutions. Specifically, the defendants
contend (1) that their liberty interests protected by Neb. Const.
art. I, §§ 1 and 26, and U.S. Const. amends. V and XIV have
been impaired by Nebraska’s gambling statutes and (2) that the
term “used or usable” in § 28-1101(5), which defines
“gambling device,” is overbroad in violation of Neb. Const.
art. I, 8§ 1 and 3, and U.S. Const. amends. V and XIV.
The defendants concede that
[t]he [U.S.] constitution does not recognize an absolute
and uncontrollable liberty and society is free to enact laws
against the evils which menace the health, safety, morals
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and welfare of people. See, West Coast Hotel Co. v.
Parrish, 300 U.S. 379, [57 S. Ct. 578, 81 L. Ed. 703]
(1937). However, “liberty” protected by the due process
clause of the Fourteenth Amendment may not be
interfered with, under the guise of protecting the public
interest, by legislative action which is arbitrary or without
reasonable relation to some purpose within the
competency of the state to effect. See, Meyer v. Nebraska,
[262U.S. 390,43 S. Ct. 625,67 L. Ed. 1042 (1923)].

Brief for appellants at 34. See, also, Idaho Health Care Ass’n v.

Sullivan, 716 F. Supp. 464 (D. Idaho 1989); Kaltenbach v.

Breaux, 690 F. Supp. 1551 (W.D. La. 1988).

This argument was answered in State v. Two IGT Video
Poker Games, 237 Neb. 145, 150, 465 N.W.2d 453, 458 (1991),
wherein this court stated: “Prohibiting gambling is a legitimate
government purpose under the police power. [Citations
omitted.] Prohibiting the possession or use of gambling devices

is rationally related to preventing gambling . . . . Therefore, the
statutes in question are a valid exercise of the State’s police
power.”

Again, under Nebraska law, a “gambling device” is defined
as
any device, machine, paraphernalia, writing, paper,
instrument, article, or equipment that is used or usable for
engaging in gambling, whether that activity consists of
gambling between persons or gambling by a person
involving the playing of a machine. Gambling device shall
also include any mechanical gaming device, computer
gaming device, electronic gaming device, or video gaming
device which has the capability of awarding something of
value. ...
§ 28-1101(5). The defendants take issue that the term “used or
usable for engaging in gambling” is overbroad both facially and
as applied to these defendants and is thus violative of Neb.
Const. art. I, §§ 1and 3, and U.S. Const. amends. V and XIV.
A statute may be unconstitutional by being overbroad in the
sense that it prohibits the exercise of constitutionally protected
conduct. See State v. Copple, 224 Neb. 672, 401 N.W.2d 141
(1987). In essence, the defendants contend that almost any item
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is usable for gambling under the statute’s definition of a
“gambling device.”

This court need not go into great detail to resolve this issue
because the defendants both ask and answer their own
question. The defendants state that “[b]y reading the ‘bet’
requirement of §28-1101(4) into §28-1101(5), the overbreadth
problem is solved.” Brief for appellants at 41. This is precisely
how the statute does not infringe on protected conduct. Since
this court has ruled that a “bet” was or could be involved in the
use of these machines, the machines in question properly fit
within the definition of “gambling devices.”

MOTION FORNEW TRIAL
Although the defendants have assigned as error the trial
court’s refusal to sustain their motion for new trial, they fail to
discuss that issue in their brief. Errors assigned but not
discussed will not be considered by the Supreme Court. State v.
Thomas, 238 Neb. 4, 468 N.W.2d 607 (1991); Brown v. Farmers
Mut, Ins. Co., 237 Neb. 855,468 N.W.2d 105 (1991).

CONCLUSION
The errors assigned by the defendants are without merit or
have not been discussed. This court will not consider
assignments of error which are not discussed in the proponent’s
brief. State v. Bonczynski, 227 Neb. 203, 416 N.W.2d 508
(1987). The trial court judgment is affirmed.
AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. MATTHEW C. CAMPBELL,
APPELLANT.
473N.W.2d 420

Filed August 30, 1991. No. 90-392.

1. Criminal Law: Sexuval Assault. Consent or reasonable mistake as to the age of
the victim is not a defense to first degree sexual assault on a child.

2. Criminal Law: Sexual Assault: Evidence. In a charge of sexual assault on a child,
evidence on theissue of the child’s chastity is irrelevant and inadmissible.
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3. Trial: Witnesses: Motions for Continuance: Appeal and Error. To obiain a
reversal on the ground of endorsement of an additional witness, the defendant
must have requested a continuance at trial.

4. Trial: Testimony: Motions to Strike: Appeal and Error. One who fails to object
to or move to strike testimony may not predicate error onits admission.

5. Convictions: Testimony: Proof. A defendant’s conviction of a crime may be
based on uncorroborated testimony of an accomplice.

6. Convictions: Appeal and Error. In determining the sufficiency of the evidence to
sustain a conviction, the Supreme Court does not resolve conflicts in the
evidence, pass on the credibility of witnesses, determine the plausibility of
explanations, or weigh the evidence.

7. Motions for New Trial: Appeal and Error. A motion for new trial on the basis of
newly discovered evidence is addressed to the discretion of the trial court, and
unless an abuse of discretion is shown, the trial court’s determination will not be
disturbed.

8. Trial: Evidence: Motions to Suppress: Waiver: Appeal and Error. A failure to
objectto evidence at trial, even though the evidence was the subject of a previous
motion to suppress, waives the objection, and a party will not be heard to
complain of the alleged error on appeal.

9. Sentences: Appeal and Error. A sentence imposed within the statutory limits will
not be disturbed on appeal in the absence of an abuse of discretion by the trial
court.

Appeal from the District Court for Douglas County: JAMES
M. MurpHY, Judge. Affirmed.

Richard B. Register for appellant.

Robert M. Spire, Attorney General, and Kenneth W. Payne
for appellee.

HAsTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

GRANT, J.

On December 19, 1989, a four-count information was filed
in the Douglas County District Court, charging defendant,
Matthew C. Campbell, with (1) first degree sexual assault on a
child, in violation of Neb. Rev. Stat. § 28-319(1)(c) (Reissue
1989); (2) burglary, in violation of Neb. Rev. Stat. § 28-507
(Reissue 1989); (3) robbery, in violation of Neb. Rev. Stat.
§ 28-324 (Reissue 1989); and (4) theft by unlawful taking, in
violation of Neb. Rev. Stat. § 28-511 (Reissue 1989).
Defendant was tried before a jury on February 14 and 15, 1990.
Count 1V, theft by unlawful taking, was dismissed by order of
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the court before the case was submitted to the jury. The jury
returned guilty verdicts on the other three counts. Defendant’s
motion for a new trial was denied. After a sentencing hearing,
defendant was sentenced to the Nebraska Department of
Correctional Services. He was sentenced to 2 years for first
degree sexual assault on a child, with credit for time served; 2
years for burglary, to run concurrently with the sentence for
sexual assault, with credit for time served; and 10 to 15 years for
robbery, to run consecutively to the first two counts. Defendant
timely appealed. His brief before this court contains 13
assignments of error. We affirm.

The record shows the following: On June 19, 1989,
Campbell, born April 12, 1969, met Melissa Kinnear, a
mature-looking 14-year-old girl. At the time Kinnear was
staying with a 25-year-old woman, Joella Spencer, who was
dating a friend of the defendant’s. Spencer testified that she was
under the belief that Kinnear was 18 years old and that she had
known Kinnear to drive an automobile and to purchase liquor
with false identification. Kinnear testified that shortly after she
met the defendant, they had a long conversation during which
she told him her actual age.

Kinnear testified that she began dating the defendant about 2
weeks after they first met and that they had consensual sexual
intercourse several times over the next few weeks. Kinnear had
previously dated a 23-year-old man before she began seeing the
defendant.

On July 6, 1989, Kinnear’s stepmother, Mary Vassar, was
robbed. Kinnear testified that she, the defendant, and a friend
named Earl Campbell (apparently not related to defendant)
committed the robbery. Kinnear testified that under the plan
devised by the parties, she was to go in and make conversation
with her stepmother, and then a few minutes later the others
were to enter. Kinnear said that on their way to her stepmother’s
house, the defendant had broken off a stick, which he told Earl
Campbell to wrap in atowel so that it looked like a handgun.

Vassar testified that a few minutes after she let Kinnear into
the house, Earl Campbell entered and put the cloth-covered
stick, which she thought was a gun, to her head. At the time,
Vassar was breast-feeding her infant child (Kinnear’s half
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brother). Earl Campbell called Vassar vulgar names and forced
her into a bedroom and demanded her money. Kinnear testified
that Vassar’s purse was taken and that defendant left Vassar’s
home with the purse and a radio. All three parties then fled.
Vassar testified that she saw only one man at the time of the
robbery, but that it was possible that another could have
entered. She testified that she had seen Kinnear in the
neighborhood with two young men a few hours earlier that day.

Kinnear testified that after they removed money and some
food stamps, the defendant threw the purse into a nearby
garbage can. She witnessed the defendant ask two women on a
porchif they wanted to buy any food stamps, and saw him enter
their home when they agreed to do so. She testified that he told
her that he received $50 in cash for 100 dollars’ worth of the
stolen food stamps.

On July 10, 1989, Vassar returned home to discover that her
home had been broken into and more items had been stolen.
She saw that a window screen had been removed and that she
was missing a television, a microwave oven, a telephone, a
camera, clothing, and jewelry. A neighbor testified that the
previous evening he had observed Kinnear and two men
walking up the street. One of the men was carrying a television
on his back, and the other was carrying a couple of filled
garbage bags.

Kinnear testified that before the burglary just described, she,
the defendant, and another friend, Todd Williams, decided to
see what other items of value they could steal from the Vassar
home. She testified that she waited in the car and did not see the
two men enter the home, but that the defendant later told her
that he kicked in the window screen to gain entry. She testified
that the defendant left the house with the television and a bag
full of other items and that Williams took the microwave and
another bag. Kinnear testified that she carried a bag as well. She
said that the bags contained jewelry, clothes, and a telephone.
She testified that the three of them then traveled a few blocks to
a place where they sold the microwave.

A few days later, July 14, 1989, the defendant and Kinnear
again returned to the Vassar home, this time accompanied by
Tyrone Gresham. Kinnear testified that they wanted a car to
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drive around and that she remembered Vassar’s Fairmont could
be started without a key. She and Gresham both testified that
Gresham wrapped his sweater around a rock, and he testified
that the defendant then hurled the rock through the window so
that they could unlock the car. Gresham testified that they
intended to drive the car until it ran out of gas. They then drove
to Spencer’s home, according to Kinnear, to get some “tapes” to
play in the car’s stereo. The car would not start again after the
ignition was shut off, however, so the two men pushed the car
around the corner and abandoned it.

At the close of the State’s case, defendant moved that the
count for theft by unlawful taking be dismissed because both
Kinnear and Gresham testified that there was no intent to
permanently deprive the owner of the vehicle of possession of
the car. The court reserved ruling until the close of defendant’s
case, and then dismissed that count pursuant to the motion.
The court denied certain jury instructions and certain other
motions by the defendant before submission of the case to the
jury. The jury returned guilty verdicts on the other three counts.

Defendant filed a motion for new trial, based in part on a
handwritten letter allegedly authored by Kinnear. The letter was
received by the judge on March 9, 1990. A similar letter was
mailed to defendant’s mother on March 12, 1990. The letters
stated that Kinnear wanted to tell the truth that defendant had
not committed the crimes, so that he would not be “put away.”
Kinnear testified at the hearing on the motion that she did not
write the letters and that she had told the truth at trial. The
court denied the motion and refused defendant’s motion to
have an independent handwriting analysis of the letter.

Appellant assigns 13 errors in his appeal. Two of them
concern defenses available to a defendant over 19 years old
charged with sexual assault of a victim less than 16. The first is
that the trial court erroneously refused to allow the defense of
defendant’s reasonable mistake as to the age of the victim of the
“statutory rape” charge. The related assignment is that the
court erred in rejecting a “proffered jury instruction for active
concealment or misrepresentation to the charge of Statutory
Rape.”

Section 28-319(1)(c) states: “Any person who subjects
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another person to sexual penetration and . . . the actor is
nineteen years of age or older and the victim is less than sixteen
years of age is guilty of sexual assault in the first degree.”

This court has held that consent or reasonable mistake as to
the age of the victim is not a defense to first degree sexual
assault onachild. State v. Navarrete, 221 Neb. 171,376 N.W.2d
8 (1985). We, like most American jurisdictions, have expressly
rejected the “California Rule,” allowing a defense of
reasonable mistake. Id.

Neither does the statute exculpate a perpetrator where the
victim has engaged in “active concealment or misrepresen-
tation” of age. Absent such a provision, we do not read it into
the statute. We have stated:

“It is not violative of due process for the Legislature, in
framing its criminal laws, to cast upon the public the duty
of care or extreme caution. Nor is it unfair to require one
who gets perilously close to an area of proscribed conduct
to take the risk that he may cross over the line.”

Statev. Navarrete, supraat 175,376 N.-W.2d at 11.

It is not unreasonable to require that a person about to
engage in sexual penetration take into account the possibility of
misrepresentation of the age of a prospective partner. The trial
court did not err in refusing to give an exculpatory jury
instruction on that basis. ,

It should also be noted that Kinnear testified that she told the
defendant that she was 14. The defendant did not testify at trial
or offer any evidence at trial to contradict that testimony, and
the jury could reasonably have accepted her testimony as fact.

Defendant also assigns as error the court’s refusal “to allow
the Defendant the opportunity to present evidence and limit
questions of the prior sexual history of the ‘victim.’ ” Section
28-319(1)(c) includes no requirement of chastity or lack of
consent. In a charge of sexual assault on a child, evidence on the
issue of the child’s chastity is irrelevant and inadmissible.
Plaintiff’s argument on this issue is without merit, and the trial
court did not err in this regard.

Defendant then asserts that “[t]he trial Court erred in
allowing the endorsement of [a] witness on the day of trial as
clear harm was shown to the Defendant’s position.” One of the

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































