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APPELLATE DIVISION OF
THE DISTRICT COURT CASES

Upon consideration by the Supreme Court of Nebraska of
the records, briefs, and recommendations of the Appellate
Division of the District Court, the judgments in the following
cases were affirmed.

No. 88-218, filed October 19, 1990: Federal Land Bank of
Omabha v. Olson. Appeal from the District Court for Knox
County: Merritt C. Warren, Judge. Heard before Whitehead,
Thompson, and Cheuvront, District Judges.

No. 88-424, filed October 26, 1990: Rojas v. Nelson &
Harding. Appeal from the District Court for Douglas County:
Keith Howard, Judge. Heard before Hendrix, Sprague, and
John P. Murphy, District Judges.

No. 88-450, filed September 28, 1990: Beed v. Platte Valley
Bank. Appeal from the District Court for Dodge County: Mark
J. Fuhrman, Judge. Heard before Hendrix, Sprague, and John
P. Murphy, District Judges.

No. 88-542, filed October 26, 1990: Calloway v. Nelson &
Harding. Appeal from the District Court for Douglas County:
Donald J. Hamilton, Judge. Heard before Hendrix, Sprague,
and John P. Murphy, District Judges.

No. 88-543, filed October 26, 1990: Loza v. Nelson &
Harding. Appeal from the District Court for Douglas County:
Donald J. Hamilton, Judge. Heard before Hendrix, Sprague,
and John P. Murphy, District Judges.

No. 88-597, filed October 26, 1990: Chavez v. Nelson &
Harding. Appeal from the District Court for Douglas County:
John E. Clark, Judge. Heard before Hendrix, Sprague, and
John P. Murphy, District Judges.

No. 88-657, filed September 28, 1990: Brennan v. Brennan.
Appeal from the District Court for Douglas County: Samuel P.

(xix)
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Caniglia, Judge. Heard before Hendrix, Sprague, and John P.
Murphy, District Judges.

No. 88-681, filed August 10, 1990: Sibbernsen v. Sibbernsen
Farms, Inc. Appeal from the District Court for Washington
County: Darvid D. Quist, Judge. Heard before Hippe, Norton,
and Rowlands, District Judges.

No. 88-682, filed August 3, 1990: Schulze v. Schulze. Appeal
from the District Court for Douglas County: Stephen A. Davis,
Judge. Heard before Hendrix, Sprague, and John P. Murphy,
District Judges.

No. 88-701, filed August 3, 1990: Kramer v. Redick Food
Serv., Inc. Appeal from the District Court for Douglas County:
John E. Clark, Judge. Heard before Warren, Coady, and Riley,
District Judges.

No. 88-712, filed September 28, 1990: Klein v. Klein. Appeal
from the District Court for Douglas County: Paul J. Hickman,
Judge. Heard before Hendrix, Sprague, and John P. Murphy,
District Judges.

No. 88-724, filed August 3, 1990: E.L. Nogg Fruit Co. v.
Food City. Appeal from the District Court for Douglas County:
John E. Clark, Judge. Heard before Hippe, Norton, and
Rowlands, District Judges.

No. 88-742, filed September 28, 1990: Graziano v. Graziano.
Appeal from the District Court for Sarpy County: Ronald E.
Reagan, Judge. Heard before Hamilton, Knapp, and Quist,
District Judges.

No. 88-749, filed November 16, 1990: Talbot v. Skyline
Country Club. Appeal from the District Court for Douglas
County: Stephen A. Davis, Judge. Heard before Hippe,
Norton, and Rowlands, District Judges.

No. 88-797, filed August 3, 1990: Satter v. Moran. Appeal
from the District Court for Douglas County: Donald Jj.
Hamilton, Judge. Heard before Hendrix, Sprague, and John P.
Murphy, District Judges.

No. 88-817, filed August 3, 1990: Nebraska Nat. Bank v.
Burt Cty. Bd. of Equal. Appeal from the District Court for Burt
County: Darvid D. Quist, Judge. Heard before Hippe, Norton,
and Rowlands, District Judges.

No. 88-824, filed August 3, 1990: North Am. Rolling Door
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v. Lyle D. Rath & Assoc. Appeal from the District Court for
Douglas County: Keith Howard, Judge. Heard before Hippe,
Norton, and Rowlands, District Judges.

No. 88-838, filed August 10, 1990: Fay v. Nebraska Dept. of
Correctional Servs. Appeals Bd. Appeal from the District
Court for Douglas County: Robert V. Burkhard, Judge. Heard
before Hippe, Norton, and Rowlands, District Judges.

No. 88-883, filed August 3, 1990: Clausen v. Cass Cty.
Appeal from the District Court for Cass County: Raymond J.
Case, Judge. Heard before Hippe, Norton, and Rowlands,
District Judges.

No. 88-904, filed September 28, 1990: Peterson v. Peter
Kiewit & Sons. Appeal from the District Court for Douglas
County: Keith Howard, Judge. Heard before Warren, Coady,
and Riley, District Judges. White, Judge, dissents.

No. 88-933, filed November 16, 1990: Kreikemeier Hog Co.
v. Stan Ortmeier & Co. Appeal from the District Court for
Cuming County: Richard P. Garden, Judge. Heard before
Hamilton, Knapp, and Quist, District Judges.

No. 88-952, filed November 16, 1990: Martin v. Bottoms.
Appeal from the District Court for Douglas County: James M.
Murphy, Judge. Heard before Kortum, Empson, and Merritt,
District Judges.

No. 88-954, filed January 4, 1991: Webster v. Sherman.
Appeal from the District Court for Douglas County: Theodore
L. Carlson, Judge. Heard before Kortum, Empson, and
Merritt, District Judges.

No. 88-985, filed November 16, 1990: Keffeler v. Sherman.
Appeal from the District Court for Douglas County: Paul J.
Hickman, Judge. Heard before Kortum, Empson, and Merritt,
District Judges.

No. 88-988, filed August 3, 1990: Parrett v. Platte Valley
State Bank. Appeal from the District Court for Buffalo
County: Dewayne Wolf, Judge. Heard before Hippe, Norton,
and Rowlands, District Judges. White, Judge, dissents.

No. 88-1003, filed November 16, 1990: Wiedel v. Wiedel.
Appeal from the District Court for Thayer County: Orville L.
Coady, Judge. Heard before Kortum, Empson, and Merritt,
District Judges.
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No. 88-1063, filed January 11, 1991: County of York v.
Cleveland. Appeal from the District Court for York County:
Bryce Bartu, Judge. Heard before Clark, Gitnick, and Carlson,
District Judges.

No. 89-016, filed November 16, 1990: Brodie v. Brodie.
Appeal from the District Court for Douglas County: Robert V.
Burkhard, Judge. Heard before Kortum, Empson, and
Merritt, District Judges.

No. 89-051, filed January 11, 1991: McWhirt v. McWhirt.
Appeal from the District Court for Sarpy County: Ronald E.
Reagan, Judge. Heard before McGinn, Corrigan, and
Witthoff, District Judges.

No. 89-065, filed October 19, 1990: State v. Love. Appeal
from the District Court for Lancaster County: Donald E.
Endacott, Judge. Heard before Hamilton, Knapp, and Quist,
District Judges.

No. 89-070, filed January 11, 1991: Farmers Union Co-op v.
Johnson. Appeal from the District Court for Howard County:
William H. Riley, Judge. Heard before Clark, Gitnick, and
Carlson, District Judges.

No. 89-071, filed January 11, 1991: In re Estate of Ziemer.
Appeal from the District Court for Saunders County: William
H. Norton, Judge. Heard before Clark, Gitnick, and Carlson,
District Judges.

No. 89-083, filed January 11, 1991: Newingham v,
Newingham. Appeal from the District Court for Sarpy County:
Ronald E. Reagan, Judge. Heard before Clark, Gitnick, and
Carlson, District Judges.

No. 89-174, filed January 4, 1991: Pease v. Pease. Appeal
from the District Court for Lincoln County: John P. Murphy,
Judge. Heard before McGinn, Corrigan, and Witthoff, District
Judges.

No. 89-232, filed January 4, 1991: Wolbach Area Heritage
Found. v. Teter. Appeal from the District Court for Greeley
County: Ronald D. Olberding, Judge. Heard before McGinn,
Corrigan, and Witthoff, District Judges.

No. 89-334, filed January 4, 1991: Jacob v. Jacob. Appeal
from the District Court for Sarpy County: Ronald E. Reagan,
Judge. Heard before McGinn, Corrigan, and Witthoff, District
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Judges.

No. 89-357, filed September 28, 1990: State v. Liggins.
Appeal from the District Court for Douglas County: Lawrence
J. Corrigan, Judge. Heard before Hendrix, Sprague, and John
P. Murphy, District Judges.

No. 89-500, filed January 11, 1991: Dietrich v. Dietrich.
Appeal from the District Court for Colfax County: John C.
Whitehead, Judge. Heard before McGinn, Corrigan, and
Witthoff, District Judges.

No. 89-764, filed September 28, 1990: State v. Murray.
Appeal from the District Court for Hamilton County: William
H. Norton, Judge. Heard before Hamilton, Knapp, and Quist,
District Judges.

No. 89-1165, filed August 3, 1990: State v. Wykoff. Appeal
from the District Court for Hall County: Joseph D. Martin,
Judge. Heard before Hippe, Norton, and Rowlands, District
Judges.

No. 89-1217, filed January 11, 1991: State v. Polfus. Appeal
from the District Court for Saline County: Orville L. Coady,
Judge. Heard before Clark, Gitnick, and Carlson, District
Judges.

No. 89-1245, filed August 3, 1990: State v. Estes. Appeal
from the District Court for Douglas County: Stephen A. Davis,
Judge. Heard before Hippe, Norton, and Rowlands, District
Judges. _

No. 89-1286, filed November 16, 1990: State v. Blockett.
Appeal from the District Court for Douglas County: Jerry M.
Gitnick, Judge. Heard before Kortum, Empson, and Merritt,
District Judges.

No. 89-1369, filed November 16, 1990: State v. Butler.
Appeal from the District Court for Douglas County: Jerry M.
Gitnick, Judge. Heard before Kortum, Empson, and Merritt,
District Judges.

No. 89-1400, filed November 16, 1990: State v. Mason.
Appeal from the District Court for Douglas County: Keith
Howard, Judge. Heard before Kortum, Empson, and Merritt,
District Judges.






CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. 88-002: Federal Land Bank of Omaha v. Wagner.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 88-759: Rorick Partnership v. Haug. Appeal dismissed.
See Rule 7A(2).

No. 88-796: Schmidt v. Mutual of Omaha Ins. Co. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. 88-805: Chapman v. Union Pacific RR. Appeal
dismissed. See Rule 7A(2).

No. 88-827: AM Fam, Inc. v. Tomorrow’s Heritage, Inc.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 89-006: Messinger v. Messinger. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 89-149: Cavalieri v. LCF Corp. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-229: Courtwright v. Motel 6, Inc. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No. 89-649: In re Application for Ratification of Oil Lease.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-837: Janssen v. First State Bank. By order of the
court, appeal dismissed for failure to file briefs.

No. 89-851: State v. Thompson. Motion of appellee to
dismiss appeal sustained upon reinstatement of direct appeal.

No. 89-869: State v. Bean. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1179: Petersen Engineering Co. v. Hedden.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 89-1231: State v. Duffy. Appeal dismissed. See Rule

(xxv)
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TA(2).

No. 89-1281: State v. Jackson. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1288: State v. Rodriquez. Affirmed.

No. 89-1301: State v. Kiertzner. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1326: State v. Williams. Appeal dismissed. See Rule
TAQ).

No. 89-1336: State v. Vanbrocklyn. Appeal dismissed. See
Rule 7A(2).

No. 89-1386: Henco, Inc. v. Lodwig. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 89-1460: State v. Etter. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-1502: Richardson v. Camp. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-1505: Gallion v. Johnson. By order of the court,
judgment of district court-affirmed as modified to provide that
dismissal is without prejudice.

No. 90-006: Gay v. Hoagland. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-017: Irvington Investment Co. v. Dowd. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No. 90-018: Transamerica Financial Servs. Corp. v. Pacino.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 90-042: State v. Smith. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 90-044: DeSchamp v. American Standard Ins. Co. of
Wisconsin. Stipulation allowed; appeal dismissed with
prejudice; each party to pay own costs.

No. 90-066: In re Adoption of Gakemeier. Appeal dismissed.
See Rule 7A(2).

No. 90-089: State v. Eckley. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-105: State v. Fentiman. Affirmed. See Rule 7A(1).

No. 90-115: State v. Kreiter. Affirmed. See Rule 7A(1).

No. 90-124: State v. Manchester. Motion sustained; appeal
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dismissed as moot.

No. 90-135: Cornhusker Cas. Co. v. Vice. By order of the
court, appeal dismissed for failure to file briefs.

No. 90-138: Evans v. Pattavina. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-142: State v. Thomas. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-145: State v. Anstey. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-152: State v. Jackson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rulie
7B(2). .

No. 90-154: In re Interest of Smith. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-164: Occidental Life Ins. Co. of California v. Flott
Constr. Co. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).

No. 90-167: State v. Wilmart. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-168: State v. Richter. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
TB(2).

No. 90-173: In re Interest of Ouellette. Motion of appellee
for summary dismissal sustained; appeal dismissed as moot.

No. 90-181: United Fed. Sav. Bank of Iowa v. Bielenberg.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 90-186: Citizens State Bank v. Cobb & Hallinan, P.C.
Stipulation allowed; appeal dismissed with prejudice.

No. 90-193: State v. Winslow. Affirmed. See Rule 7A(1).

No. 90-194: State v. Canada. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2). :

No. 90-210: State v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-211: State v. Rowley. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
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7B(2).

No. 90-213: State v. Geiger. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-226: State v. Brown. Affirmed. See Rule 7A(1).

No. 90-228: Federal Land Bank of Omaha v. Rudloff.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 90-236: Lewis v. Borgman. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 90-253: Dofner v. Terminix. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-256: Frederick v. A.M.W,, Inc. Stipulation reviewed;
appeal dismissed at cost of appellant.

No. 90-261: Toedtli v. Ackerman. Stipulation allowed;
appeal dismissed.

No. 90-277: State v. Fry. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-278: State v. Garrett. Motion of appellant to dismiss
appeal sustained; appeal dismissed. -

No. 90-284: State v. Moore. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-288: Pantano v. Maryland Plaza Partnership.
Motion of appellant to dismiss appeal sustained; appeal
dismissed without prejudice at cost of appellant.

No. 90-292: Whitten v. Whitten. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-295: Mitchell v. Mitchell. By order of the court,
appeal dismissed for failure to file briefs.

No. 90-308: State v. Hundley. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-310: In re Conservatorship of Kerrey. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 90-312: State v. Pope. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-313: State v. Vermon. Motion of appellee for
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summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-314: State v. McClarity. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-315: State v. Johnson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-316: State v. Breaman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-318: Norman v. City of Crawford. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 90-321: State v. Pillard. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-322: State v. Pillard. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-323: Rupp v. Rupp. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-324: State v. Breaman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-326: Olson v. Olson. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-327: Koelling v. Nebraska State Bank. By order of
the court, appeal dismissed for failure to file briefs.

No. 90-336: State v. Easter. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-341: State v. Johnson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-347: State v. Beran. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-352: State v. Caudillo. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-354: Dixon v. Employers Mutual Companies.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).
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No. 90-362: State v. Pittman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-363: Tyler v. Myott Park. By order of the court,
appeal dismissed for failure to file briefs.

No. 90-365: State v. Houston. Affirmed. See Rule 7A(1).
Purported appeal in Douglas County case Docket 126, No. 174,
dismissed for lack of jurisdiction.

No. 90-368: State v. Johnson. Affirmed. See Rule 7A(1).

No. 90-370: State v. Crump. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-378: General Motors Acceptance Corp. v. Avidano.
Stipulation allowed; appeal dismissed.

No. 90-387: State v. Straw. Affirmed. See Rule 7A(1).

No. 90-391: State v. Ring. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-393: State v. Denson. Stipulation allowed; appeal
dismissed.

No. 90-394: State v. Otero. Motion of appellee for summary
affirmance of Douglas County District Court No. 125-554
sustained; judgment affirmed; see rule 7B(2). Purported appeal
in Douglas County District Court No. 125-387 dismissed for
lack of jurisdiction.

No. 90-398: Zarkowski v. Nebraska State Patrol. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 90-400: State v. Ellis. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-401: State v. Plater. Affirmed. See Rule 7A(1).

No. 90-402: State v. Freeman. Affirmed. See Rule 7A(1).

No. 90-403: State v. Hernandez. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-404: State v. Williams. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-405: State v. Wright. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-406: State ex rel. Storz v. Storz. Summarily reversed
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and dismissed due to lack of jurisdiction of Seward County
District Court. Costs taxed to Seward County.

No. 90-409: Smith v. Shortridge. By order of the court,
appeal dismissed for failure to file briefs.

No. 90-413: State v. Woodard. Affirmed. See Rule 7A(1).

No. 90-414: State v. Fraedrich. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-420: State v. Crouch. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-421: Dametz v. Tussing. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-422: Dametz v. Tussing. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-436: Stoffer v. Stoffer. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-437: State v. Blann. Affirmed. See Rule 7A(1).

No. 90-440: State v. Johnson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-442: Willoughby v. City of Lincoln. Motion of
appellant to dismiss appeal sustained; appeal dismissed without
prejudice at cost of appellant.

No. 90-444: Campbell v. Churda. By order of the court,
appeal dismissed for failure to file briefs.

No. 90-445: State v. Snipes. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-451: State v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-452: State v. Brown. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-457: State v. Collins. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-462: State v. Turner. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-463: State v. Hayes. Motion of appellee for summary
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affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-468: In re Administration of the Court. By order of
the court, appeal dismissed for failure to file briefs.

No. 90-472: Dixon v. Lincoln Cty. Motion of appellant to
dismiss appeal sustained; appeal dismissed without prejudice.

No. 90-473: Eacker v. Eacker. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-476: State v. Barnes. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-477: State v. Miller. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-480: Tyler v. Carson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-481: Tyler v. Levitt. By order of the court, appeal
dismissed for failure to comply with Supreme Court rules.

No. 90-482: Mauk v. Bronco’s Holding Co. Stipulation
allowed; appeal dismissed.

No. 90-483: State v. Eggink. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-484: State v. Eggink. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-487: Dormer v. Blodig. Cause having not been
shown, appeal dismissed as settled and therefore moot.

No. 90-488: State v. Ransom. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-489: State v. Shelton. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-490: State v. Rollins. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-491: State v. Martensen. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-493: Jones v. Jones. By order of the court, appeal
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dismissed for failure to file briefs.

No. 90-498: Wyrick v. Lofton. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 90-499: State v. King. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-501: Martin v. City of Beatrice. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 90-503: Royal v. Matuschka. By order of the court,
appeal dismissed for failure to file briefs.

No. 90-504: Tyler v. Hale. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-508: State v. Gonzales. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-524: State v. Keck. Affirmed. See Rule 7A(1).

No. 90-528: Bell Federal Credit Union v. Christianson. By
order of the court, case dismissed for lack of jurisdiction. See
Rule 7A(2).

No. 90-530: State v. Swanigan. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-532: State v. Fox. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-533: State v. Neumann. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7BQ).

No. 90-534: Gage County v. Meints. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
~ No. 90-539: Ashley v. Allstate Ins. Co. Motion of appellee
for summary dismissal sustained; see Rule 7B(1).

No. 90-540: Lemm v. Queen. Stipulation allowed; appeal
dismissed.

No. 90-542: Morin v. Vitek. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-543: First Nat. Bank of Valentine v. Van Winkle.
Stipulation allowed; appeal dismissed; each party to pay own
costs.
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No. 90-548: State v. Atkisson. Affirmed. See Rule 7A(1).

No. 90-556: Tyler v. Douglas Cty. Court. By order of the
court, appeal dismissed for failure to file briefs.

‘No. 90-558: State v. Reid. Appeal dismissed. See Rule 7A(2).

No. 90-563: State v. Beermann. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-569: Hoefs v. Ronmary, Inc. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 90-570: State v. Graham. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-572: State v. Snoddy. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-574: State v. Kokes. Affirmed. See Rule 7A(1).

No. 90-576: State v. Darling. Appeal dismissed. See Rule
TAQ2).

No. 90-577: Baltzell v. Baltzell. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 90-578: State v. Norman. Affirmed. See Rule 7A(1).

No. 90-583: Dworak v. Cudahy Foods. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 90-584: Criner v. Union Pacific Fruit Express.
Stipulation allowed; appeal dismissed; each party to pay own
Costs.

No. 90-588: State v. Moore. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-589: State v. Morava. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-592: Consolidated Resources v. Shalfant. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No. 90-594: State v. Sams. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-598: Good Samaritan Hosp. of Kearney v.
Department of Social Servs. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 90-599: Creighton Omaha Regional Health Care Corp.
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v. Department of Social Servs. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 90-600: Columbus Comm. Hosp. v. Deparitment of
Social Servs. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).

No. 90-601: Grand Island Memorial Hosp. v. Department of
Social Servs. Motion of appellee for summary dismissal
sustained; see Rule 7B(1). '

No. 90-602: Lundberg Memorial Hosp. v. Department of
Social Servs. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).

No. 90-603: Oakland Memorial Hosp. v. Department of
Social Servs. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).

No. 90-604: Ogallala Comm. Hosp. v. Department of Social
Servs. Motion of appellee for summary dismissal sustained; see
Rule 7B(1).

No. 90-605: Pender Comm. Hosp. v. Department of Social
Servs. Motion of appellee for summary dismissal sustained; see
Rule 7B(1).

No. 90-606: Thayer Cty. Memorial Hosp. v. Department of
Social Servs. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).

No. 90-612: State v. Carpenter. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-617: State v. Janousek. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-624: Behrens v. F & N Investments, Inc. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 90-625: State v. Contreras. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule

_TB(2).

No. 90-626: State v. Janousek. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-628: State v. Lickliter. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 90-632: Christensen v. Christensen. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 90-634: State v. Nelson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2). '

No. 90-635: State v. Johnson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-636: Federal Land Bank of Omaha v. Erickson.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 90-638: State v. Deboer. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-639: Burns v. City of Omaha. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 90-641: State v. Swiney. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-642: Tyler v. Quenan. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-651: State v. Holzworth. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-652: State v. Moore. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-653: State v. Meier. Affirmed. See Rule 7A(1).

No. 90-655: State v. Falls. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-659: State v. Willmes. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-660: State v. Willmes. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-662: State v. Oltjenbruns. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 90-672: Tyler v. Campbell. Affirmed. See Rule 7A(1).

No. 90-674: State v. Prince. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-677: State v. Brown. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-678: State v. Hupp. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No. 90-681: State v. Nist. Motion of appellant to dismiss
appeal sustained; appeal dismissed without prejudice.

No. 90-682: State v. Clark. By order of the court, appeal
dismissed for failure to file briefs.

No. 90-683: State v. Holmes. Motion of appellee for
summary affirmance of Douglas County District Court No.
126-584 sustained; judgment affirmed; see Rule 7B(2).
Purported appeal in Douglas County District Court No.
125-596 dismissed for lack of jurisdiction.

No. 90-684: State v. Gill. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-686: Bathe v. Parrish. Motion of appellant to dismiss
appeal sustained; appeal dismissed with prejudice; each party
to pay own costs.

No. 90-688: Hartsook v. Earleywine. Stipulation allowed;
appeal dismissed.

No. 90-703: Fest v. Nebraska Bd. of Parole. Stipulation
allowed; appeal dismissed.

No. 90-704: Agristor Leasing v. Erickson. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).

No. 90-706: State v. Keck. Affirmed. See Rule 7A(1).

No. 90-708: Tellinghuisen v. Tellinghuisen. Motion of
appellant to dismiss appeal sustained; appeal dismissed; each
party to pay own costs.

No. 90-719: McFadden v. Nash. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-721: Allied Mut. Ins. Co. v. Loup Basin Reclamation
Dist. By order of the court, appeal dismissed for failure to file
briefs.

No. 90-723: State v. Janousek. By order of the court, appeal
dismissed for failure to file briefs.
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No. 90-725: Murray v. Douglas County Bank & Trust Co.
Stipulation allowed; appeal dismissed with prejudice.

No. 90-736: State v. Poe. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-741: State v. Larkin. Affirmed. See Rule 7A(1).

No. 90-743: State v. Henggeler. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-750: Kahland v. Koelling. By order of the court,
appeal dismissed for failure to file briefs.

No. 90-752: Hastings v. Sypho. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-757: State v. Lewis. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-759: State v. Hackbarth. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-762: In re Interest of Erb. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-786: Hoover v. Hoover. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 90-795: State v. Lohman. Appeal dismissed. See Rule
TAQ2).

No. 90-882: State v. Morganflash. Affirmed. See Rule
7A(1).

No. 90-896: State v. Wach. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-899: State v. Abebe. Affirmed. See Rule 7A(1).

No. 90-902: State v. Menagh. Affirmed. See Rule 7A(1).

No. 90-914: State v. Gonzales. Affirmed. See Rule 7A(1).

No. 90-915: State v. Gonzales. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-917: England v. Beermann. Stipulation allowed;

appeal dismissed.

No. 90-918: State v. Alvaro. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 90-931: State v. Paige. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 90-933: State v. Ritchison. Motion of appellant to
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dismiss appeal sustained; appeal dismissed.

No. 90-938: In re Interest of Erks. Stipulation allowed;
appeal dismissed without prejudice.

No. 90-941: In re Interest of Pope. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-946: State v. Ekwekwu. Appeal dismissed. See Rule
TAQ2). :

No. 90-951: State v. Capra. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 90-958: Orloff Realty Co. v. Lincoln Goodwill
Industries. Stipulation allowed; appeal dismissed.

No. 90-961: State v. Ruth. Stipulation allowed; appeal
dismissed.

No. 90-970: Smith v. Smith. Stipulation allowed; appeal
dismissed.

No. 90-978: State v. Williams. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-985: Dadey v. Dadey. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 90-1051: Snowden v. Snowden. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-1069: Jackson v. Jackson. Stipulation allowed;
appeal dismissed.

No. 90-1072: State v. Holmes. Appeal dismissed. See Rule
TA(2).

No. 90-1079: Zelenka v. Zelenka. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice at
cost of appellant.

No. 90-1081: Olson v. Beermann. Motion of appellant to
dismiss appeal sustained; appeal dismissed; each party to pay
OwWn costs.

No. 90-1088: State v. Welding. Stipulation allowed; appeal
dismissed.

No. 90-1089: State v. Heithoff. Stipulation allowed; appeal
dismissed.

No. 90-1097: State v. Fowler. Appeal dismissed. See Rule
TA(2).

No. 90-1113: Dakan v. Halbert. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).
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No. 90-1155: State v. Williams. Appeal dismissed. See Rule
TA(2).

No. 90-1164: Moore v. McConnell. Stipulation allowed;
appeal dismissed with prejudice.

No. 90-1219: Security Nat. Bank v. Brooks. Stipulation
allowed; appeal dismissed.



CASES DETERMINED
INTHE

SUPREME COURT OF NEBRASKA

C.E. JENSEN, SPECIAL ADMINISTRATOR OF THE ESTATE OF
LAWRENCE JENSEN, DECEASED, APPELLANT, V. ARCHBISHOP
BERGAN MERCY HOSPITAL, A CORPORATION, APPELLEE.
459N.W.2d 178

Filed August 3, 1990. No. 87-1043.

Malpractice: Physician and Patient. As a general rule, hospital staff members
lack authority to alter or depart from an attending.physician’s order for a
hospital patient and lack authority to determine what is a proper course of
medical treatment for a hospitalized patient.

Jury Instructions. Jury instructions should be confined to issues presented by
the pleadings and supported by evidence.

. Submission of an issue on which the evidence is insufficient to sustain an
affirmative finding is, generally, prejudicial and results in a new trial.

Pleadings: Negligence: Jury Instructions: Appeal and Error. When the
affirmative defense of contributory negligence is pleaded, but there is no
relevant evidence to support the defense, it is prejudicial error to submit the issue
of contributory negligence.

Malpractice: Negligence: Proof. In a medical malpractice action, a defendant
may raise the issue of contributory negligence as an affirmative defense and has
the burden to prove contributory negligence.

Malpractice: Negligence. Generally, the defense of contributory negligence has
been recognized in a medical malpractice action when the patient has (1) failed to
follow a medical instruction, (2) refused or neglected prescribed treatment, or
(3) intentionally given erroneous, incomplete, or misleading information which
is the basis for medical care or treatment of the patient.

Malpractice: Negligence: Proximate Cause. To be considered as and constitute
contributory negligence in a medical malpractice action, a patient’s negligence
must have been an active and efficient contributing cause of the injury, must
have cooperated with the negligence of the malpractitioner, must have entered
into proximate causation of the injury, and must have been an element in the
transaction on which the malpractice is based.

Malpractice: Negligence. In a medical malpractice action, the defense of
contributory negligence is inapplicable when a patient’s conduct provides the
occasion for medical attention, care, or treatment which later is the subject of a

)
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medical malpractice claim or when the patient’s conduct contributes to an illness
or condition for which the patient seeks the medical attention, care, or treatment
on which a subsequent medical malpractice claim is based.

Appeal from the District Court for Douglas County: Paur J.
HickmaN, Judge. Reversed and remanded for a new trial.

Martin A. Cannon, of Matthews & Cannon, P.C., for
appellant.

Charles F. Gotch, of Cassem, Tierney, Adams, Gotch &
Douglas, for appellee.

HASTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
and FAHRNBRUCH, JJ.

SHANAHAN, J.

C.E. Jensen, special administrator of the estate of Lawrence
Jensen, deceased, brought this malpractice action against
Archbishop Bergan Mercy Hospital (Bergan Mercy). Jensen
appeals from the judgment on the verdict for Bergan Mercy
and, among his assigned errors, contends that the trial court
erred in refusing one of Jensen’s tendered instructions and in
submitting the issue of contributory negligence.

LAWRENCE JENSEN’S MEDICAL BACKGROUND

Lawrence “Larry” Jensen became a patient of Dr. Richard
E. Peters in 1976, when Larry suffered a back injury while
playing football for the UNO Mavericks. At that time, Larry,
21 years old, had a height of 6 feet 3 inches and weighed 263
pounds. After Larry’s back surgery, Peters diagnosed Larry’s
condition as pulmonary embolism, in which a blood clot or
thrombus has lodged in the lung after the clot, previously
located at some other bodily location such as the pelvis or legs,
has traveled through the bloodstream to the lung. Pulmonary
embolism is a complication from thrombophlebitis, the
formation of blood clots inside a vein, which often results from
physical injury or trauma to the vein. Larry was treated with
heparin, an anticoagulant, and, after several days, was released
from medical care. Two years later, Peters saw Larry for
abdominal problems. At that time, Peters advised Larry, who
weighed 291 pounds, to lose weight. In 1981, Larry, weighing
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326 pounds, was admitted to Bergan Mercy for abdominal and
back pain. Peters’ diagnosis was acute colitis, for which he
hospitalized Larry and then released him 6 days later.

LAWRENCE JENSEN’S DEATH

In January 1983, Larry, an equipment operator for a utility
company, was injured in a family sledding accident and
sustained a compression fracture of a lumbar vertebra. Larry
was admitted to Bergan Mercy under Dr. Peters’ care. At this
time, Larry weighed 290 pounds, and, on account of the
thrombophlebitis, Peters treated Larry with small doses of
heparin to prevent blood clots while Larry was bedridden.
After 15 days Peters released Larry from the hospital and
advised him not to return to work.

When Larry was readmitted to Bergan Mercy on February 9,
1983, he complained of pain in the calf and thigh area of his left
leg. Peters diagnosed Larry’s condition as acute
thrombophlebitis and treated him with 5,000 units of heparin
every 8 hours. Larry continued to have pain in his left thigh
and, 4 days after entering Bergan Mercy, complained of
discomfort of his right chest area. Throughout this period,
hospital nurses monitored Larry’s condition, made notations
on his hospital charts, and reported his condition to Peters,
who continued the heparin.

Early on the morning of February 15, 6 days after his
admission to Bergan Mercy, Larry called his nurse for help
because he was nauseated and suffered from “dry heaves.” His
blood pressure dropped, his heart rate increased, and he
suffered a “petit mal” seizure, for which a nurse administered
oxygen. Larry’s attending nurse telephoned Peters at his home.
Peters ordered morphine and directed that Larry be taken to the
intensive care unit. Shortly afterward, Larry became cold and
clammy, then cyanotic and nonresponsive. The nurse again
telephoned Peters and told him that Larry had gone into
cardiac arrest. Peters immediately left for the hospital and, on
arriving there, found that cardiopulmonary resuscitation was
being administered to Larry. CPR throughout an hour
produced no results. Larry died from cardiac arrest due to
pulmonary embolism.
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WRONGFUL DEATH ACTION

Pleadings.

C.E. Jensen, Larry’s father and special administrator of
Larry’s estate, filed a malpractice action against Bergan Mercy
and alleged that the hospital, through its nurses, was negligent
in failing to monitor Larry’s condition, inform Peters
concerning the details of Larry’s condition, treat Larry
properly, and obtain professional medical care for Larry during
Peters’ absence immediately before Larry’s death.

In its answer, Bergan Mercy denied negligence and, as an
affirmative defense, alleged that “the injuries, complications
and subsequent death of [Lawrence Jensen] was [sic] partially
due to his own negligence which caused and contributed to
cause said injuries and complications and death . . . .”

Evidence.

Dr. Peters noted that Lawrence Jensen, throughout Peters’
care and treatment, was markedly overweight and had been
admonished to lose weight. Jacquin Jensen, Larry’s widow,
testified that no one, including Larry, had mentioned a diet in a
program to reduce Larry’s weight. Nothing indicates that Larry
did not try to lose weight. Various physicians acknowledged
that there are risks from obesity, such as a greater likelihood of
blood clots when an overweight person is injured and
immobilized, thromboembolic disease, hypertension, and,
generally, a significant decrease in life expectancy. Experts
testified and found fault in Lawrence Jensen’s care from the
hospital’s nurses or testified that the nursing care met the
appropriate standard. Some witnesses testified that nurses for
Lawrence Jensen should have concluded that the heparin
dosage ordered by Peters was incorrect and should have
obtained another physician to attend Larry. Others testified
that the nurses appropriately followed Peters’ orders and that a
nurse’s questioning a physician’s order would be highly
irregular. One physician, as an expert for Bergan Mercy,
expressed the opinion that the primary, if not the only, cause of
Lawrence Jensen’s death was Peters’ negligence.
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Instructions and Verdict.

During an instruction conference, the court considered
Jensen’s tendered instructions and, with counsel, reviewed the
court’s proposed instructions.

Jensen requested, and the court refused, the following
instruction:

INSTRUCTIONNO. II

If the defendant hospital, through its employees in the
course of their employment, knew, or in the exercise of
reasonable care, skill and learning, should have known,
that the treatment generated by Dr. Peters was improper, it
became the duty of the hospital, through its said
employees, to intervene and provide or obtain proper care
for Larry Jensen.

Notwithstanding Jensen’s objection, the court instructed the

jury:

and

INSTRUCTIONNO. 3

Defendant alleges that the injuries, complications and
subsequent death of Mr. Jensen were partially due to his
own negligence which caused and contributed to cause
said injuries and complications and death, and whose
negligence was more than slight and sufficient to bar
recovery.

INSTRUCTIONNO. 18

It is the duty of a patient to follow all reasonable and
proper advice and instructions given him by his physician
regarding the patient’s care, activity and treatment.

If the death of the plaintiff’s decedent resulted in whole
or in part because the patient failed to follow his
physician’s instructions, then to that extent the plaintiff
may not recover damages against the defendant hospital.

The jury returned a general verdict for Bergan Mercy.

ASSIGNMENT OF ERROR

Jensen claims that the court should have given instruction
No. II regarding intervention by Bergan Mercy’s staff. Jensen
also contends that “the contributory negligence claim was
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unfounded as a matter of law . . . .” Brief for appellant at 11.
Bergan Mercy counters that instructions Nos. 3 and 18 were
appropriate under the circumstances. Regarding instruction
No. 3, Bergan Mercy argues that although instruction No. 3
does mention the defense of contributory negligence, a
subsequent instruction informed the jury that the contents of
instruction No. 3 merely stated “the claims and allegations of
the parties and except for the admissions therein are not to be
regarded as evidence in the case.” Brief for appellee at 23. For
that reason, Bergan Mercy argues, there is no harm from
instruction No. 3. Referring to instruction No. 18, Bergan
Mercy suggests:
If the cause of [Lawrence Jensen’s] pulmonary embolism
was, even in part, within the control of Mr. Jensen, then
his participation in that cause must be noted. The evidence
demonstrated that Mr. Jensen’s actions created a
substantial increase in risk for pulmonary embolism. The
pulmonary embolism resulted in death which plaintiff
contends is wrongful . . . . All the court did under
Instruction 18 was advise the jury that if the plaintiff’s
decedent caused in whole or in part his own death, then to
that extent the hospital could not be found liable. The
contribution of the plaintiff’s decedent to his own poor
health cannot be ignored in the analysis of this claim for
wrongful death.
Brief for appellee at 24-25.

REFUSED INSTRUCTION
To establish reversible error from a court’s refusal to
give a requested instruction, an appellant has the burden
to show that (1) the tendered instruction is a correct
statement of the law; (2) the tendered instruction is
warranted by the evidence; and (3) the appellant was
prejudiced by the court’s refusal to give the tendered
instruction.
State v. Reynolds, 235 Neb. 662, 691, 457 N.W.2d 405, 423
(1990); State v. Pettit, 233 Neb. 436, 445 N.W.2d 890 (1989);
Burns v. Veterans of Foreign Wars, 231 Neb. 844, 438 N.W.2d
485 (1989).
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Concerning intervention by Bergan Mercy’s staff in Larry’s
care, in substance, Jensen places on the hospital and its nurses
the duty to analyze all orders and conduct of the treating
physician; and, if the hospital or nurses disagree with the
treating physician’s course of care, the hospital and its nurses
must seek another physician for the patient whose care is in
question or embark on care which the nurses deem proper
under the circumstances, notwithstanding the order of the
attending physician.

In Sparksv. St. Luke’s Reg. Medical Ctr., 115 Idaho 505, 768
P:2d 768 (1988), a Dr. Orme, the treating physician, instructed
the hospital’s nursing staff to extubate a patient who had been
on a respirator. This extubation resulted in brain damage to the
patient, whose condition required remaining on a respirator.
The plaintiffs argued that the nurse, Newhall, should have
sought another physician’s advice before following the treating
physician’s instruction on extubation. In Sparks, the Supreme
Court of Idaho rejected the plaintiff’s contention and stated:

To argue that Nurse Newhall should have sought out
another hospital staff physician to change Dr. Orme’s
instructions would not only violate the applicable
standard of care for Nurse Newhall, but suggests that the
nurse was better qualified to evaluate the needs of the
patient than Dr. Orme—essentially an exercise in
hindsight.
115Idaho at 516, 768 P.2d at 779.

As noted in the concurrence of Justice Henderson in
Koeniguerv. Eckrich, 422 N.W.2d 600, 604 (S.D. 1988):

A life is so often in a nurse’s hands when the doctor is
not in attendance. Nurses are not, however, licensed to
practice medicine. They are not the ultimate
decision-makers in terms of the patient’s care; rather, they
are the decision-implementers. . . . Nurses are not
authorized to write discharge slips for patients and they
are not to second-guess a physician’s decision to discharge.
. . . Were nurses to get into an advocacy role and to
question the orders of doctors by which their statements
were taken to superiors and to other doctors, they would
soon lose their job or create extreme professional friction,
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if not pandemonium, in the hospital. So, a nurse should
not be required to be a practicing physician and make an
independent evaluation to then question a doctor’s
decision.

Also, acommentator has noted:

As a rule of thumb, when a patient in a hospital is under
the care of his private treating physician, a facility may be
liable for professional malpractice only if its employees
fail to follow that physician’s direct and explicit orders.
Hospital staff members are not authorized to alter or
circumvent such orders and determine for themselves
what is a proper course of medical treatment. Conversely,
a hospital is generally insulated from liability if its staff
merely follows the direct orders of the patient’s private
physician or is practicing under that physician’s direct
supervision.

J. Smith, Hospital Liability § 4.04 at 4-20 (1990).

As a general rule, hospital staff members lack authority to
alter or depart from an attending physician’s order for a
hospital patient and lack authority to determine what is a
proper course of medical treatment for a hospitalized patient.
The foregoing is recognition of the realities and practicalities
inherent in the physician-hospital nurse relationship.

We, therefore, conclude that the trial court properly refused
Jensen’s tendered instruction No. II because the tendered
instruction was not a correct statement of law.

CONTRIBUTORY NEGLIGENCE INSTRUCTION

Review of Instructions Given.

“In an appeal based on the claim of an erroneous instruction,
the appellant has the burden to show that the questioned
instruction was prejudicial or otherwise adversely affected a
substantial right of the appellant.” Rose v. City of Lincoln, 234
Neb. 67, 74,449 N.W.2d 522, 528 (1989).

«All instructions, read conjunctively, must correctly state the
law, adequately state the issues, and not mislead the jury.” State
v. Pierce, 231 Neb. 966,975, 439 N.W.2d 435, 443 (1989).

Jury instructions should be confined to issues presented by
the pleadings and supported by evidence. Bump v. Firemens
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Ins. Co., 221 Neb. 678, 380 N.W.2d 268 (1986).

Submission of an issue on which the evidence is insufficient
to sustain an affirmative finding is, generally, prejudicial and
results in a new trial. Mandery v. Chronicle Broadcasting Co.,
228 Neb. 391,423 N.W.2d 115 (1988).

Causation and Contributory Negligence.

“A defendant’s conduct is the cause of an event if the event
would not have occurred but for that conduct; conversely, a
defendant’s conduct is not the cause of an event if the event
would have occurred without the defendant’s conduct.” Zeller
v. County of Howard, 227 Neb. 667, 672, 419 N.W.2d 654, 658
(1988); Prime Inc. v. Younglove Constr. Co., 227 Neb. 423,418
N.W.2d 539 (1988). See, also, Prosser and Keeton on the Law of
Torts, Proximate Cause § 41 (5thed. 1984). '

The proximate cause of an injury is that cause which, in a
natural and continuous sequence, unaccompanied by any
efficient intervening cause, produces the injury, and without
which the result would not have occurred. Union Pacific RR.
Co. v. Kaiser Ag. Chem. Co., 229 Neb. 160, 425 N.W.2d 872
(1988); Zeller v. County of Howard, supra; Greening v. School
Dist. of Millard, 223 Neb. 729, 393 N.W.2d 51 (1986).

“A plaintiff is contributorily negligent if (1) the plaintiff fails
to protect himself or herself from injury; (2) the plaintiff’s
conduct concurs and cooperates with the defendant’s
actionable negligence; and (3) the plaintiff’s conduct
contributes to the plaintiff’s injuries as a proximate cause.”
Burns v. Veterans of Foreign Wars, 231 Neb. 844, 850, 438
N.W.2d 485, 490 (1989). See, also, Mandery v. Chronicle
Broadcasting Co., supra; Lynn v. Metropolitan Utilities Dist.,
225 Neb. 121, 403 N.W.2d 335 (1987).

When the affirmative defense of contributory negligence is
pleaded, but there is no relevant evidence to support the
defense, it is prejudicial error to submit the issue of
contributory negligence. Gehre v. Coleman, 233 Neb. 32, 443
N.W.2d 606 (1989).

Bergan Mercy’s defense of contributory negligence is
premised on Lawrence Jensen’s disregard of his physician’s
recommendation that Larry lose weight. Therefore, the
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question is whether Larry’s failure to lose weight is evidence
which supports the defense of contributory negligence and,
therefore, renders contributory negligence a jury question.

In a medical malpractice action, a defendant may raise the
issue of contributory negligence as an affirmative defense and
has the burden to prove contributory negligence. See, Kaspar v.
Schack, 195 Neb. 215, 237 N.W.2d 414 (1976); Mecham v.
McLeay, 193 Neb. 457, 227 N.W.2d 829 (1975); Skar v. City of
Lincoln, Neb., 599 E.2d 253 (8th Cir. 1979) (applying Nebraska
law).

Generally, the defense of contributory negligence has been
recognized in a medical malpractice action when the patient has
(1) failed to follow a medical instruction, (2) refused or
neglected prescribed treatment, or (3) intentionally given
erroneous, incomplete, or misleading information which is the
basis for medical care or treatment of the patient; for example,
Kaspar v. Schack, supra (notwithstanding scheduled
appointment, the patient failed to return for a physical
examination which would have disclosed the patient’s treatable
condition which resulted in death); Skar v. City of Lincoln,
Neb., supra (patient furnished materially false and incomplete
information used to formulate care for the patient).

Availability of contributory negligence as a defense in a
malpractice action was examined by the Supreme Court of
Minnesota in Martineau v. Nelson, 311 Minn. 92, 102-03, 247
N.W.2d 409, 415-16 (1976):

Both courts and text writers have emphasized, however,
that the availability of a contributory negligence defense
in a malpractice case is limited because of the disparity in
medical knowledge between the patient and his doctor and
because of the patient’s right to rely on the doctor’s
knowledge and skill in the course of medical treatment.
Thus, it has been held that it is not contributory negligence
to follow the doctor’s instructions or to fail to consult
another physician when the patient has no reason to
believe his pain is caused by the doctor’s negligence. It has
also been suggested that the patient’s neglect of his own
health after negligent treatment may be a factor in
reducing damages, but should not bar all recovery. . . .
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The relevant issue . . . which must be considered . . . is
whether and to what extent plaintiffs may be charged with
acting unreasonably in the face of certain statements and
advice of defendant doctors.

Several courts have recognized the principle that a patient
may be contributorily negligent in.a failure to follow the
treating physician’s specific instructions in the patient’s care
and treatment. See, Grippe v. Momtazee, 705 S.W.2d 551 (Mo.
App. 1986) (patient’s failure to return to her physician or see a
surgeon after her physician had diagnosed an apparently
malignant tumor in the patient’s breast); Faile v. Bycura, 297
S.C. 58, 374 S.E.2d 687 (1988) (patient refused to wear a
medically prescribed postoperative orthotic device after
surgery on patient’s foot); Welker v. Scripps Clinic etc.
Foundation, 196 Cal. App. 2d 338, 16 Cal. Rptr. 538 (1961)
(patient fell while attempting to get out of bed, although
repeatedly cautioned to call for assistance); Wisker v. Hart, 244
Kan. 36, 766 P.2d 168 (1988) (patient, who had been seriously
injured, was instructed by physician not to return to work, but
returned to strenuous physical labor which caused
deterioration of the patient’s condition and eventual death);
Hunter v. United States, 236 F. Supp. 411 (M.D. Tenn. 1964)
(patient revoked consent for additional surgery which would
have arrested the condition involved in the malpractice claim).

Also, many courts have held that the defense of contributory
negligence in a medical malpractice action is inapplicable when
a patient’s conduct provides the occasion for medical attention,
care, or treatment which later is the subject of a medical
malpractice claim or when the patient’s conduct contributes to
an illness or condition for which the patient seeks the medical
attention, care, or treatment on which a subsequent medical
malpractice claim is based. Illustrative is Matthews v.
Williford, 318 So. 2d 480 (Fla. App. 1975), wherein plaintiff’s
decedent, 10 years before the heart attack which resulted in his
death, had had a heart attack and was advised at that time to
stop smoking and watch his weight. Ten years later, plaintiff’s
decedent suffered a heart attack, was admitted to a hospital
under the defendant physician’s care, and several hours later
died from a massive myocardial infarction. In the wrongful
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death action against the physician, the plaintiff claimed that the
physician negligently failed to take medical precautions at the
hospital to prevent the fatal heart attack. The physician
requested, but was refused, an instruction on contributory
negligence based on the earlier conduct of the patient regarding
the patient’s health. In affirming a plaintiff’s verdict, the
Matthews court stated:
The law is well settled in this state that a remote
condition or conduct which furnishes only the occasion
for someoneelse’s [sic] supervening negligence is not a
proximate cause of the result of the subsequent
negligence. . . .

The plaintiff is not claiming damages for the heart
attack. The damages she claims, and received from the
jury under proper instructions from the court, were the
damages for the survival period losses during the life
expectancy of the deceased if he had survived, together
with damages for the wrongful death, not the heart attack.
Any conduct on the part of the plaintiff or the decedent
contributing to the heart attack was not a proximate cause
of the damages sought in these two actions.

In short, conduct prior to an injury or death is not
legally significant in an action for damages like this, unless
it is a legal or proximate cause of the injury or death—as
opposed to a cause of the remote conditions or occasion
for the later negligence. So it is with conduct of a patient
which may have contributed to his illness or medical
condition, which furnishes the occasion for medical
treatment. That conduct simply is not available as a
defense to malpractice which causes a distinct subsequent
injury—here, the ultimate injury, wrongful death.

318 So.2d at 481, 483.

In Sendejar v. Alice Physicians & Surgeons Hosp., Inc 555
S.W.2d 879 (Tex. Civ. App. 1977), the patient, who had been
involved in a serious automobile accident, was later treated by a
physician who failed to promptly diagnose the plaintiff’s spinal
cord injuries sustained in the accident. In the patient’s
malpractice action, the physician argued that the patient should
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be barred from a recovery because the patient’s own conduct
had caused the accident which resulted in the injury related to
the malpractice claim. The court in Sendejar rejected the
physician’s argument, held that contributory negligence was
not an issue submissible to the jury because the patient’s
negligence in sustaining the accidental injury did not constitute
a defense to the malpractice claim, and stated:

To constitute a bar to a suit for malpractice, the
contributory negligence of the patient must have been an
active and efficient contributing cause of the injury made
the basis of the patient’s claim; it must have been
simultaneous and co-operating with the alleged fault of
the defendant, must have entered into the creation of the
cause of action and must have been an element in the
transaction which constituted it.

555S.W.2d at 885.

Refusal to instruct a jury on contributory negligence was
affirmed in Cowan v. Doering, 215 N.J. Super. 484, 522 A.2d
444 (1987). Cowan, a suicidal patient under Doering’s medical
care for taking an overdose of sleeping pills, jumped from a
second-story window of the hospital where Cowan was being
treated. Cowan brought a malpractice action against her
physicians and the hospital for failure to take appropriate
precautionary steps to prevent her attempt at suicide. The
defendants maintained that Cowan’s condition provided a basis
for contributory negligence as a defense to Cowan’s
malpractice action. The trial court refused to submit a
contributory negligence instruction because Cowan’s suicidal
conduct constituted one of the very symptoms for which
Cowan was being treated. Refusal of the contributory
negligence instruction was upheld, when the court stated in
Cowan, supra at 495-96, 522 A.2d at 450: “[W]e are entirely
satisfied that the trial judge correctly refused to submit the
question of plaintiff’s negligence to the jury. Simply stated,
plaintiff committed the very act that defendants were under a
duty to prevent. . . . A triable factual question was not
presented in that regard.” See, also, Lamoree v. Binghamton
General Hospital, 68 Misc. 2d 1051, 329 N.Y.S.2d 85 (1972)
(malpract\ice action for negligent treatment of gunshot wound;
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the hospital claimed that the patient was contributorily
negligent in sustaining the gunshot wound in the first instance;
held, patient’s conduct before admission to the hospital is not a
defense to the defendant’s negligent or improper treatment);
Los Alamos Medical Center v. Coe, 58 N.M. 686, 275 P.2d 175
(1954) (patient was not contributorily negligent on account of
the patient’s addiction to morphine when the treating physician
readily prescribed additional morphine rather than attempting
to treat the patient’s underlying condition of addiction); Owens
v. Stokoe, 140111. App. 3d 355, 485 N.E.2d 537 (1985) (patient’s
failure to maintain his teeth and gums, so that the patient
developed oral infections and pyorrhea, was insufficient to
raise the issue of contributory negligence).

Finally, an important distinction between “contributing
cause in fact” and “contributing legal or proximate cause” was
recognized in Whitehead v. Linkous, 404 So. 2d 377 (Fla. App.
1981), a case in which Whitehead, in an apparent attempt at
suicide, had taken an overdose of tranquilizers and consumed a
large quantity of alcohol. After Whitehead was taken to the
hospital, he died as the result of cardiac and pulmonary arrest.
In a malpractice action, the trial judge instructed the jury to the
effect that if the jury found that decedent’s intentional or
negligent acts in the attempted suicide were a contributing legal
cause of decedent’s injury, plaintiff’s conduct, as contributory
negligence, could be considered by the jury in reaching its
verdict. In Whitehead, the appellate court held that the
contributory negligence instruction was unwarranted and
stated:

A remote condition or conduct which furnishes only
the occasion for someone else’s supervening negligence is
not a proximate cause of the result of the subsequent
negligence. [Citation omitted.] Both Dr. Linkous and the
hospital assert that the decedent’s acts in attempting to
commit suicide were a contributing legal cause of his death
. . .. We think this argument confuses the difference
between a contributing cause in fact and a contributing
legal or proximate cause. . . . [[]t is clear that Whitehead’s
actions in consuming the Valium, Darvocet, and beer
furnished the occasion for Dr. Linkous’ and the hospital’s
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later negligence in failing to properly treat him. This
conclusion is predicated upon the uncontroverted
testimony . . . that but for the hospital’s and the doctor’s
negligent treatment of the deceased, he would be alive
today. Since Whitehead’s death would not have occurred
“but for” the negligent acts or omissions of the hospital
and the doctor, those acts and omissions must be deemed
the cause of the injury. [Citations omitted.] Stated
differently, any conduct on Whitehead’s part before he
entered the hospital which contributed to his cardiac and
pulmonary arrest and subsequent death was not a
proximate, legal cause of the damages sought in this case.
404 So. 2d at 379.

Consequently, to be considered as and constitute
contributory negligence in a medical malpractice action, a
patient’s negligence must have been an active and efficient
contributing cause of the injury, must have cooperated with the
negligence of the malpractitioner, must have entered into
proximate causation of the injury, and must have been an
element in the transaction on which the malpractice is based.
Accordingly, in a medical malpractice action, the defense of
contributory negligence is inapplicable when a patient’s
conduct provides the occasion for medical attention, care, or
treatment which later is the subject of a medical malpractice
claim or when the patient’s conduct contributes to an illness or
condition for which the patient seeks the medical attention,
care, or treatment on which a subsequent medical malpractice
claim is based.

Although Larry’s failure to lose weight may have been
causally related to his pulmonary embolism, Larry’s conduct
concerning his weight problem merely furnished an occasion or
condition for the medical care which is the basis of the
malpractice action against Bergan Mercy. Any conduct on
Larry’s part before he was admitted to Bergan Mercy and which
may have causally contributed to his demise was not a
proximate cause in reference to alleged malpractice in medical
treatment at Bergan Mercy. Relying on instruction No. 18, the
jury may have found that Lawrence Jensen’s conduct before
admission to Bergan Mercy constituted contributory
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negligence. Because there was no evidence to support a finding
of contributory negligence, it was prejudicial error to submit
the issue of contributory negligence through instruction No. 18.
Since the trial court committed reversible error by giving
instruction No. 18, we believe that the error was underscored by
instruction No. 3, which was a summary or synopsis of the
parties’ contentions in the malpractice action. Although a trial
court may analyze, summarize, and submit the substance of
numerous allegations in a malpractice action, Greenberg v.
Bishop Clarkson Memorial Hospital, 201 Neb. 215, 266
N.W.2d 902 (1978), a trial court, expressing such summary or
synopsis, shall not place before the jury an issue which is not
raised by the pleadings or is unsupported by evidence. See,
Bump v. Firemens Ins. Co., 221 Neb. 678, 380 N.W.2d 268
(1986); Empire State Building Co. v. Bryde, 211 Neb. 184, 318
N.W.2d 65 (1982); Snyder v. Farmers Irr. Dist., 157 Neb. 771,
61 N.W.2d 557 (1953).

Because we reverse the judgment of the district court and
remand for a new trial, Jensen’s other assignments of error need
not be addressed. The district court’s judgment is reversed, and
this cause is remanded for a new trial.

REVERSED AND REMANDED FOR A NEW TRIAL.

GRANT, J., not participating.

RuTH CAPPS, APPELLANT, . MARK MANHART, D.D.S., APPELLEE.
458 N.W.2d 742

Filed August 3,1990. No. 88-353.

1. Actions: Appeal and Error. In reviewing a law action case, this court considers
the evidence most favorably to the successful party and resolves evidential
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conflicts in favor of such party, which is entitled to every reasonable inference
deducible from the evidence.

2. Health Care Providers: Physicians and Surgeons: Malpractice. The rules
governing duty and liability of physicians and surgeons in the performance of
professional services are also applicable to dentists.

3. Trial: Expert Witnesses: Appeal and Error. The admission or exclusion of expert
testimony is left largely to the discretion of the trial court, which ruling will be
upheld absent an abuse of discretion.

4. Trial: Malpractice: Expert Witnesses. A medical expert from one medical
community is competent to testify as an expert witness in a medical negligence
case as to the standard of care or skill required in another community if the
witness has knowledge of or familiarity with the practice and standard of the
locality in question, or of a similar or like community.

5. Trial: Evidence: Witnesses: Impeachment. Evidence which does not tend to

impeach any witness on a material point and which is not substantive proof of

any factrelative to the issue is properly excluded.

: : : A ruling on evidence of a collateral matter
intended to affect the credibility of a witness falls within the discretion of a trial
court.

7. Trial: Witnesses: Appeal and Error. Failure to permit cross-examination
regarding credibility constitutes reversible error if prejudice results to the
complaining party.

8. Jury Instructions: Appeal and Error. The failure of counsel to object to the
giving of certain instructions after they have been submitted to counsel for
review will preclude raising an objection to the instructions on appeal, unless
there is plain error indicative of a probable miscarriage of justice.

9. Trial: Attorneys at Law: Appeal and Error. One may not complain of alleged
misconduct of adverse counsel if, with knowledge of such alleged misconduct,
he does not ask for a mistrial but consents to take the chances of a favorable
verdict.

Appeal from the District Court for Douglas County: ROBERT
V. BURKHARD, Judge. Affirmed.

James L. Rold, of Rold & Peppard, for appellant.

Lyman L. Larsen, of Kennedy, Holland, DelLacy &
Svoboda, for appellee.

HAsTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.
This is an appeal from a jury verdict and subsequent motions
for judgment notwithstanding the verdict and new trial.
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Plaintiff-appellant, Ruth Capps, brought suit against
defendant-appellee, Dr. Mark Manhart, for dental
malpractice. Capps’ charges of negligence against Dr. Manhart
involve three areas of dentistry: periodontal (gum disease),
restorative (bridgework), and endodontic (root canal). The first
area focuses on Dr. Manhart’s use of calcium hydroxide as a
part of the treatment provided for Capps’ periodontal disease.
Second, Capps complains that the bridgework that Dr.
Manbhart planned for her utilized two disease-weakened molars
(an upper right and a lower left) as supports. Third, Capps
alleges that Dr. Manhart improperly filled the canal of the
upper right molar, and caused a perforation of the tooth, in
performing a root canal. Dr. Manhart’s negligence, according
to Capps, would hasten the demise of these two molars and
require more restorative work. After the conclusion of the
evidence, the jury returned a verdict for the defendant.

The appellant’s assigned errors may be summarized as
follows: (1) The trial court erred in allowing and excluding
certain testimony of defendant and his expert witness and in
overruling appellant’s motions for a directed verdict; (2) the
trial court allowed the opposing counsel, over objection, to
make improper arguments to the jury; and (3) the trial court
erred in giving certain instructions.

In reviewing a civil case, this court considers the evidence
most favorably to the successful party and resolves evidential
conflicts in favor of such party, which is entitled to every
reasonable inference deducible from the evidence. Crewdson v.
Burlington Northern RR. Co., 234 Neb. 631, 452 N.W.2d 270
(1990); Blanchette v. Keith Cty. Bank & Trust Co., 231 Neb.
628,437 N.W.2d 488 (1989).

Taking the view most favorable to the appellee, the record
discloses the following operational facts: Periodontal disease is
a common disease that destroys the tooth-supporting
structures: the gum tissue, the bone, the root surface, and the
periodontal ligament (which is a sling in which the tooth is
suspended in the bone). The disease is initiated by bacteria, and
it becomes an infection which occurs beneath the gum tissue
and dissolves the bone.

Ruth Capps had a history of periodontal problems prior to
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seeing Dr. Manhart. In 1979 Capps’ general dentist referred her
to a periodontist, Dr. McVaney, who treated her periodontal
problems until the summer of 1981, when Capps moved to
South Dakota. While there, Capps saw a dentist who fitted her
with removable appliances on the upper and lower parts of her
mouth, which were necessitated by the earlier removal of teeth
by Capps’ general dentist in Nebraska. Capps last saw the
South Dakota dentist on September 15, 1982. She moved back
to Omaha in 1983 and had not seen a dentist since the 1982 visit
when she first saw Dr. Manhart on October 14, 1985, with a
severe toothache in an upper right molar.

Dr. Manhart noted periodontal involvement on the affected
tooth and treated the area with calcium-hydroxide. Dr. Manhart
also discussed with Capps the implications of her situation and
her removable partial appliances, and asked her not to wear the
partial in the upper right area of her mouth, as it was not
helping the matter. After further examination and probing, Dr.
Manhart determined that Capps had a moderate periodontal
problem throughout her mouth, with severe problems on
specific teeth.

Dr. Manhart continued to treat Capps until February 1986.
The treatment included calcium hydroxide treatments,
bridgework, and root canal work. Capps’ last visit to Dr.
Manhart’s office was on February 3, 1986, at which time a
dispute arose as to Capps’ bill. Dr. Manhart testified that his
work with Capps was not finished, and he expected to see her
back in his office after the February 3 visit.

EXPERT TESTIMONY

We begin our discussion regarding the expert testimony in
this case, keeping in mind the following: The rules governing
duty and liability of physicians and surgeons in the
performance of professional services are also applicable to
dentists, Mangiameli v. Ariano, 126 Neb. 629, 253 N.W. 871
(1934); the approved test for determining whether a physician
was negligent in performance of medical services is whether he
followed the generally accepted and recognized standard of
care or skill of the community or similar communities in
performing those services, Hanzlik v. Paustian, 216 Neb. 575,
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344 N.W.2d 649 (1984); Kortus v. Jensen, 195 Neb. 261, 237
N.W.2d 845 (1976).

Lastly, the admission or exclusion of expert testimony is left
largely to the discretion of the trial court, which ruling will be
upheld absent an abuse of discretion. Dotzler v. Tuttle, 234
Neb. 176, 449 N.W.2d 774 (1990). See, also, Fuglsang v. Blue
Cross, 235 Neb. 552,456 N.W.2d 281 (1990).

Competence of Defendant’s Expert

Capps argues that the defendant’s expert witness and
defendant were not competent to testify to the appropriate
standard of care. The objections made at trial by Capps’
counsel alleged that Dr. Allan Nalbor, who testified on behalf of
Dr. Manhart and practices dentistry in Merrillville, Indiana,
was not licensed to practice, nor did in fact practice, dentistry in
Nebraska and that he failed to show a familiarity with the
standards in Omaha and similar communities.

A medical expert from one medical community is competent
to testify as an expert witness in a medical negligence case as to
the standard of care or skill required in another community if
the witness has knowledge of or familiarity with the practice
and standard of the locality in question, or of a similar or like
community. Wentling v. Jenny, 206 Neb. 335, 293 N.W.2d 76
(1980); Kortus v. Jensen, supra. Dr. Nalbor did testify that he
was familiar with the standard of practice applicable to general
dentists in Omaha and similar communities. He attended
Creighton University for dental school, has taken continuing
education courses around the country, and performs work daily
in all of the areas of dentistry to which he testified. He testified
that Merrillville is “for all practical purposes” a suburb of
Chicago.

In Wentling v. Jenny, supra, we cited Kortus v. Jensen in
saying that evidence that the expert had never practiced in the
defendant’s community goes to the weight to be accorded the
evidence by the trier of fact; it does not keep the expert from
testifying to a general standard of skill in the defendant’s
community if he testifies that he is familiar with that standard.
Such is the case with Dr. Nalbor’s testimony. Dr. Manhart’s
testimony generally consisted of a description of his patented
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calcium hydroxide treatment and of his course of treatment of
Capps. The matters that appellant complains of were issues of
credibility for the jury. The opinions of defendant and his
expert had a reasonable basis, and they were properly received
in evidence at the discretion of the trial court. See, Uryasz v.
Archbishop Bergan Mercy Hosp., 230 Neb. 323, 431 N.W.2d
617 (1988); Herman v. Lee, 210 Neb. 563, 316 N.W.2d 56
(1982).

Cross-Examination

Appellant assigns error to the trial court in excluding certain
evidence in her cross-examination of defendant’s expert.
Appellant’s brief discusses three areas where cross-examination
was denied: (1) certain practices employed by Dr. Nalbor in his
office, (2) the licensing agreement between Drs. Manhart and
Nalbor, and (3) reference by defendant and his expert to alleged
hearsay material and other material introduced by appellant.

The appellant’s counsel asked Dr. Nalbor if he had his
patients sign a release before he performed calcium hydroxide
therapy. Counsel for the appellee objected because the case did
not involve an issue of informed consent and because the issue
was not relevant to the alleged negligence in Capps’ treatment.
Evidence which does not tend to impeach any witness on a
material point and which is not substantive proof of any fact
relative to the issue is properly excluded. State v. Williams, 219
Neb. 587, 365 N.W.2d 414 (1985). Whether Dr. Nalbor’s office
practice included having patients sign a release has no bearing
on whether Dr. Manhart breached the standard of care in his
treatment of appellant. The trial court’s exclusion of this
testimony was not prejudicial to the appellant and was not an
abuse of discretion.

Appellant next claims that the trial court erred in refusing to
admit into evidence the licensing agreement between Drs.
Nalbor and Manhart, which provided the terms for Dr.
Nalbor’s use of Manhart’s patented calcium hydroxide
treatment. Dr. Nalbor admitted by oral testimony the existence
of the agreement and that he paid Dr. Manhart a royalty for
each use of the treatment. With this testimony already in
evidence, the court found the agreement to be unnecessary and
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cumulative. See Neb. Rev. Stat. § 27-403 (Reissue 1989). We
agree.

Lastly, the appellant claims that she was not allowed to
cross-examine the defendant and his expert on their reference to
alleged hearsay material. The trial court sustained several
objections throughout appellant’s cross-examination of Drs.
Nalbor and Manhart in reference to literature they rely on.

While the right of cross-examination is fundamental, a ruling
on evidence of a collateral matter intended to affect the
credibility of a witness falls within the discretion of a trial court.
Statev. Williams, supra. The appellant claims that considerable
time was spent by counsel for appellee in establishing
foundation of Dr. Manhart’s status as an expert in his field. The
appellant’s expert witnesses testified similarly to their status in
the dental community. The credibility of each was then a matter
for the jury. Further, we note below that while appellant makes
claims of hearsay testimony by reliance on outside research and
literature, appellant’s experts also rely on literature in forming
their opinions. Failure to permit cross-examination regarding
credibility constitutes reversible error if prejudice results to the
complaining party. L. J. Vontz Constr. Co. v. Alliance Indus.,
215 Neb. 268, 338 N.W.2d 60 (1983); Hegarty v. Campbell Soup
Co.,214 Neb. 716, 335 N.W.2d 758 (1983). Appellant has failed
to demonstrate that she was prejudiced by the trial court’s
rulings; therefore, the rulings are affirmed.

Hearsay

To appellant’s objection to the alleged admission of hearsay,
we note that the appellee’s references to research and literature
were not offered to prove the truth of their contents, but as a
basis for Dr. Manhart’s testimony of his treatment of the
appellant. This is proper in expert testimony, and the basis for
the expert’s opinion need not be disclosed or admitted into
evidence. See, Neb. Rev. Stat. § 27-703 (Reissue 1989); Neb.
Rev. Stat. § 27-705 (Reissue 1989).

Expert witnesses quite often rely on sources of research and
literature as bases of their opinions, and a reference to those
sources during testimony does not reduce that testimony to
hearsay. One of appellant’s experts even made reference to “the
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literature” in describing the effect of calcium hydroxide in
dentistry. The literature referred to by the appellee was not
offered as independent evidence of its truth, and the trial court’s
rulings on this matter were not an abuse of discretion.

Having affirmed the trial court’s evidentiary rulings, we find
that there was ample evidence presented by both parties on the
issue of liability, thus creating a jury question. The court
properly denied appellant’s motions for directed verdict.

JURY INSTRUCTIONS

The appellant assigns error to the giving of instructions Nos.
11 through 14, particularly instruction No. 13, which reads:

A general dentist is not bound to use any particular
method of treatment, and if, among general dentists of
ordinary skill and learning, more than one method of
treatment is recognized as within the standard of care, it is
not negligence for a general dentist to adopt any of such
methods. The fact that some other dentist testified in this
case that he would have followed a different method than
that followed by the defendant, does not, standing alone,
establish that Dr. Manhart made or gave improper
treatment.

It appears from the record before us that at no time before
this appeal did appellant object to the above instructions. The
failure of counsel to object to the giving of certain instructions
after they have been submitted to counsel for review will
preclude raising an objection to the instructions on appeal,
unless there is plain error indicative of a probable miscarriage
of justice. Gilbert v. Archbishop Bergan Mercy Hospital, 228
Neb. 148, 421 N.W.2d 760 (1988); First West Side Bank v.
Hiddleston, 225 Neb. 563, 407 N.W.2d 170 (1987).

ARGUMENT TO THE JURY
Appellant lastly assigns error to the district court in allowing
appellee’s counsel to make improper argument to the jury by
raising issues of contributory negligence and assumption of
risk, which were not pled. We have said that one may not
complain of alleged misconduct of adverse counsel if, with
knowledge of such alleged misconduct, he does not ask for a
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mistrial but consents to take the chances of a favorable verdict.
Johnson v. Nebraska Public Power Dist., 187 Neb. 421, 191
N.W.2d 594 (1971).

Appellant admits in her brief that she did not move for a
mistrial, and concedes that she does not argue that this issue is
sufficient to overturn the jury’s verdict. Therefore, we do not
consider appellant’s argument, and the alleged error is without
merit.

The judgment of the trial court is affirmed.

AFFIRMED.

JEANENE LYNN LIMBACH, APPELLEE, V. MICHAEL ALLAN
LIMBACH, APPELLANT.
458 N.W.2d 465

Filed August 3, 1990. No. 88-589.

Appeal from the District Court for Dodge County, MARKk J.
FuHrMAN, Judge, upon the recommendation of the Appellate
Division of the District Court, HENDRIX, SPRAGUE, and JOHNP.
MurprHy, District Judges. Affirmed as modified.

Nicholas J. Lamme, of Yost, Schafersman, Yost, Lamme,
Hillis & Mitchell, P.C., for appellant.

D.A. Martin, of Kerrigan, Line & Martin, for appellee.

HasTtiNgs, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

Upon our consideration of the record, the briefs, and the
recommendation of the Appellate Division of the District
Court, we find that because the trial court erred as a matter of
law in awarding child care expenses on a percentage basis, the
award is therefore modified to provide for payment by
appellant of $150 per month for such expenses. In all other
respects the judgment of the district court is affirmed.

AFFIRMED AS MODIFIED.
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KARENA. GARVEY, APPELLEE, V. THOMAS J. GARVEY, APPELLANT.
458 N.W.2d 466

Filed August 3, 1990. No. 88-761.

Appeal from the District Court for Sarpy County: ORVILLE
L. Coapby, Judge. Affirmed.

Larry L. Fugit for appellant.

Dennis M. Connolly, of Taylor, Connolly, Kluver & Bock, for
appellee.

HASTINGS, C.J., BosLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

This is an appeal from an order dismissing appellant Thomas
Garvey’s July 30, 1987, petition to modify the decree of
dissolution entered on May 4, 1984, insofar as that decree
affects his child support obligations. We affirm.

We review the record de novo and uphold the determination
of the lower court absent an abuse of that court’s discretion.
Empfield v. Empfield, 229 Neb. 83, 425 N.W.2d 334 (1988).
Modification of an award of child support is not justified
unless the applicant proves that a material change in
circumstances has occurred since the entry of the decree or a
previous modification. Id.

In our de novo review, we find that the appellant was not
prejudiced by any determination of the trial court and that he
failed to prove any material change in circumstances justifying
an alteration of the support obligation created by a settlement
agreement incorporated in the original divorce decree.

No attorney fees are awarded.

AFFIRMED.
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WARREN KERNDT, APPELLANT, V. JOHN T. RONAN, SR.,ETAL.,
APPELLEES.
458 N.W.2d 466

Filed August 3,1990. No. 88-785.

Judgments: Res Judicata. The doctrine of res judicata is based on the principle
that a final judgment on the merits by a court of competent jurisdiction is
conclusive upon the parties in any later litigation involving the same cause of
action.

. The doctrine of res judicata dictates that any right, fact, or
matter which has been expressly or directly adjudicated on the merits in a
previous action before a court acting within its jurisdiction, or which was
necessarily included in the determination of the previous action, is conclusively
settled by the judgment in the previous action and may not be relitigated by the
parties to the previous action, whether the claim, demand, purpose, or subject
matter in subsequent litigation would or would not be the same as that in the
previous litigation.

Judgments: Res Judicata: Proof. A party relying on a judgment as the basis for
application of the doctrine of res judicata has the burden to prove that the prior
judgment was an adjudication on the merits.

Judgments: Res Judicata. The doctrine of res judicata is inapplicable if there
was no final judgment on the merits in the previous proceeding which is used as
the ba51s for application of the doctrine.

. For the purpose of the doctrine of res judicata, a judgment on
the merits involves legal rights as distinguished from mere matters of practice,
procedure, jurisdiction, or form.

Judgments: Words and Phrases. Ambiguity exists in an instrument when a word,
phrase, or provision in the instrument has, or is susceptible of, at least two
reasonable but conflicting interpretations or meanings.

Judgments: Courts: Appeal and Error. After the time for appeal from a
judgment has passed, a trial court’s postjudgment interpretation of the
judgment is irrelevant to an appellate court’s determination of the judgment’s
meaning, which, as a matter of law, is determined by the contents of the
judgment in question.

Judgments: Res Judicata. If a previous judgment is ambiguous as to whether the
judgment was on the merits, the doctrine of res judicatais inapplicable.

Appeal from the District Court for Dodge County: MARK J.

FunrMAN, Judge. Reversed and remanded for further
proceedings.

Thomas H. Dahlk, of Lieben, Dahlk, Whitted, Houghton &

Jahn, P.C., for appellant.

Jeff C. Miller, of Young & White, for appellees.



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































