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APPELLATE DIVISION OF
THE DISTRICT COURT CASES

Upon consideration by the Supreme Court of Nebraska of
the records, briefs, and recommendations of the Appellate
Division of the District Court, the judgments in the following
cases were affirmed.

No. 87-693, filed January 26, 1990: Theobald v. Theobald.
Appeal from the District Court for Fillmore County: Orville L.
Coady, Judge. Heard before Reagan, Endacott, and Olberding,
District Judges.

No. 87-1047, filed February 23, 1990: Peterson v. City of
Genoa. Appeal from the District Court for Nance County:
John M. Brower, Judge. Heard before Reagan, Endacott, and
Olberding, District Judges.

No. 87-1109, filed March 30, 1990: Overland Nat. Bank of
Grand Island v. Alexander. Appeal from the District Court for
Sherman County: Dewayne Wolf, Judge. Heard before Blue,
Hickman, and Burkhard, District Judges.

No. 87-1111, filed December 22, 1989: King v. French.
Appeal from the District Court for Thurston County: Darvid
D. Quist, Judge. Heard before Whitehead, Thompson, and
Cheuvront, District Judges.

No. 87-1122, filed March 9, 1990: Toomey v. Mid-Plains
Tech. Comm. College Area. Appeal from the District Court for
Lincoln County: Donald E. Rowlands 11, Judge. Heard before
Blue, Hickman, and Burkhard, District Judges.

No. 87-1144, filed December 22, 1989: Stuertz v. Stuertz.
Appeal from the District Court for Lancaster County: Bernard
J. McGinn, Judge. Appellee awarded $750 attorney fees.
Heard before Moran, Wolf, and Hannon, District Judges.

No. 88-022, filed March 9, 1990: Buettner v. County of
Boone. Appeal from the District Court for Boone County:
John M. Brower, Judge. Heard before Blue, Hickman, and

(xv)
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Burkhard, District Judges.

No. 88-030, filed February 9, 1990: Weyerhaeuser Co. v.
Brentwood Homes. Appeal from the District Court for Buffalo
County: Dewayne Wolf, Judge. Heard before Blue, Hickman,
and Burkhard, District Judges.

No. 88-137, filed February 23, 1990: Mosel v. Camp. Appeal
from the District Court for Buffalo County: Dewayne Wolf,
Judge. Heard before Reagan, Endacott, and Olberding,
District Judges. White, Shanahan, and Grant, Judges, dissent.

No. 88-140, filed December 22, 1989: Reed-Maerrill, Inc. v.
Karg Land & Cattle Co. Appeal from the District Court for
Chase County: Jack H. Hendrix, Judge. Heard before
Whitehead, Thompson, and Cheuvront, District Judges.

No. 88-161, filed February 16, 1990: Kallio v. Dubuque
Packing Co. Appeal from the District Court for Douglas
County: James M. Murphy, Judge. Heard before Whitehead,
Thompson, and Cheuvront, District Judges.

No. 88-162, filed February 23, 1990: Mieth v. Reinke
Manuf. Co. Appeal from the District Court for Thayer
County: Orville L. Coady, Judge. Heard before Blue,
Hickman, and Burkhard, District Judges.

No. 88-178, filed December 8, 1989: Savage & Findley v.
Czerwinski. Appeal from the District Court for Douglas
County: James A. Buckley, Judge. Heard before Moran, Wolf,
and Hannon, District Judges.

No. 88-203, filed January 26, 1990: Brenner v. Ramirez.
Appeal from the District Court for Scotts Bluff County: Alfred
J. Kortum, Judge. Heard before Whitehead, Thompson, and
Cheuvront, District Judges.

No. 88-231, filed December 22, 1989: Vana v. Hy-Vee Food
Stores, Inc. Appeal from the District Court for Sarpy County:
Ronald E. Reagan, Judge. Heard before Moran, Wolf, and
Hannon, District Judges.

No. 88-237, filed March 9, 1990: Anderson v. Bowers.
Appeal from the District Court for Lincoln County: Donald E.
Rowlands II, Judge. Heard before Reagan, Endacott, and
Olberding, District Judges.

No. 88-257, filed March 9, 1990: State v. Thelander. Appeal
from the District Court for York County: Bryce Bartu, Judge.
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Heard before Reagan, Endacott, and Olberding, District
Judges.

No. 88-301, filed February 9, 1990: Tollefsen v. Scotts Bluff
Cty. Bd. of Equal. Appeal from the District Court for Scotts
Bluff County: Alfred J. Kortum, Judge. Heard before Blue,
Hickman, and Burkhard, District Judges.

No. 88-441, filed March 23, 1990: First Nat. Bank in Morrill
v. Lewis. Appeal from the District Court for Scotts Bluff
County: Robert O. Hippe, Judge. Heard before Fuhrman,
Howard, and Mullen, District Judges.

No. 88-463, filed February 9, 1990: Nebraska State Bank v.
Gordon Livestock Auction. Appeal from the District Court for
Sheridan County: Paul D. Empson, Judge. Heard before Blue,
Hickman, and Burkhard, District Judges.

No. 88-534, filed March 23, 1990: Carmme v. Carmine.
Appeal from the District Court for Johnson County: Robert T.
Finn, Judge. Heard before Blue, Hickman, and Burkhard,
District Judges.

No. 88-611, filed March 30, 1990: Federal Land Bank of
Omaha v. Cihlar. Appeal from the District Court for Knox
County: Merritt C. Warren, Judge. Heard before Fuhrman,
Howard, and Mullen, District Judges.

No. 88-639, filed March 30, 1990: Schnacker v. Cornhusker
Cas. Co. Appeal from the District Court for Dawson County:
Donald E. Rowlands II, Judge. Heard before Fuhrman,
Howard, and Mullen, District Judges.

No. 88-1030, filed December 22, 1989: State v. Blanco.
Appeal from the District Court for Scotts Bluff County:
Robert O. Hippe, Judge. Heard before Moran, Wolf, and
Hannon, District Judges.

No. 88-1085, filed December 22, 1989: State v. Washington.
Appeal from the District Court for Lancaster County: Earl J.
Witthoff, Judge. Heard before Moran, Wolf, and Hannon,
District Judges.

No. 89-010, filed March 9, 1990: Reinhardt v. Henningson.
Appeal from the Nebraska Workers’ Compensation Court.
Heard before Moran, Wolf, and Hannon, District Judges.

No. 89-055, filed December 8, 1989: State v. Baker. Appeal
from the District Court for Douglas County: Donald J.
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Hamilton, Judge. Heard before Moran, Wolf, and Hannon,
District Judges.

No. 89-079, filed December 22, 1989: State v. Gildea. Appeal
from the District Court for Dodge County: Mark J. Fuhrman,
Judge. Heard before Whitehead, Thompson, and Cheuvront,
District Judges.

No. 89-109, filed January 12, 1990: State v. Lang. Appeal
from the District Court for Fillmore County: Orville L. Coady,
Judge. Heard before Reagan, Endacott, and Olberding,
District Judges.

No. 89-136, filed March 30, 1990: State v. Yellow Horse.
Appeal from the District Court for Dawes County: Paul D.
Empson, Judge. Heard before Fuhrman, Howard, and
Mullen, District Judges.

No. 89-196, filed December 22, 1989: Umland v. Umland.
Appeal from the District Court for Cass County: Raymond J.
Case, Judge. Heard before Moran, Wolf, and Hannon, District
Judges. '

No. 89-496, filed March 30, 1990: State v. Johnson. Appeal
from the District Court for Lancaster County: Donald E.
Endacott, Judge. Heard before Fuhrman, Howard, and
Mullen, District Judges.



CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. 86-1046: Department of Banking v. Copple. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-498: County of Cherry v. Toy National Bank.
Stipulation allowed; appeal dismissed.

No. 88-184: Yost v. Fringer. Stipulation allowed; appeal
dismissed.

No. 88-228: Patrick v. State. Motion of appellant to dismiss
appeal sustained; appeal dismissed with prejudice.

No. 88-296: Women in Community Service v. State. Appeal
dismissed.

No. 88-352: Patterson v. Federal Reserve Bank. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
OWn COStS.

No. 88-358: Jacobson v. Lexington Mill & Elevator Co.
Stipulation allowed; appeal dismissed without prejudice at cost
of appellant.

No. 88-398: Bennett v. Piatt. Appeal dismissed.

No. 88-471: Ricketts v. Rasmussen. Stipulation to dismiss
appeal allowed; appeal dismissed; each party to pay own costs.

No. 88-489: In re Estate of Parkos. Stipulation allowed;
appeal dismissed.

No. 88-546: In re Estate of Driskell. Motion of appellant for
summary dismissal of cross-appeal sustained; see Rule 7B(1).

No. 88-575: Albright v. Albee. Stipulation allowed; appeal
dismissed with prejudice.

No. 88-601: Production Credit Assn. v. Stecker. By order of
the court, appeal dismissed for failure to file briefs.

No. 88-620: Judds Bros. Construction v. Burlington
Northern RR. Co. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

(xix)
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No. 88-726: Berry v. Bishof. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No. 88-811: Dworak v. Gottsleben. Stipulation allowed;
appeal dismissed.

No. 89-090: Paesl v. Prokop. Stipulation allowed; appeal
dismissed.

No. 89-306: Blank v. Wagner. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-359: Bradley v. Gunter. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-373: State v. Blank. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-402: Forney v. Forney. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-442: Judds Bros. Construction v. HWS Engineering.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-495: State v. Hertzel. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-498: State v. Timm. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-506: State v. Fisher. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-676: State v. Burke. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 89-686: Coates v. O’Neill. Stipulation allowed; appeal
dismissed.

No. 89-714: State v. Martinez. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-719: Hesemann v. Village of Orleans. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 89-743: Burmood v. West Point Medical Clinic. Motion
of appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 89-745: Sickles v. Johnson. Affirmed. See Rule 7A(1).

No. 89-750: State v. Chilsted. Cause having not been shown,
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exceptions of appellant sustained; judgment of district court
summarily reversed; and cause remanded to district court for
further proceedings.

No. 89-751: State v. Eichelberger. Cause having not been
shown, exceptions of appellant sustained; judgment of district
court summarily reversed; and cause remanded to district court
for further proceedings.

No. 89-753: State v. Anderson. Cause having not been
shown, exceptions of appellant sustained; judgment of district
court summarily reversed; and cause remanded to district court
for further proceedings.

No. 89-754: State v. Isaacson. Cause having not been shown,
exceptions of appellant sustained; judgment of district court -
summarily reversed; and cause remanded to district court for
further proceedings.

No. 89-755: State v. Schmale. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-765: State v. Kreifels. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-769: Zipursky v. Bernt. Stipulation allowed; appeal
dismissed.

No. 89-773: State v. Ebert. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-779: Beckenhauer v. Beckenhauer. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 89-783: State v. Royal. Stipulation allowed; appeal
dismissed. i

No. 89-785: Federal Land Bank v. Erickson. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 89-789: State v. Morehead. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-791: State v. Everett. Affirmed. See Rule 7A(1).

No. 89-792: In re Interest of Bernard. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 89-795: Occidental Life v. Flott Constr. Co. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 89-798: State v. Walker. Affirmed. See Rule 7A(1).

No. 89-799: State v. Hawthorne. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-800: State v. Belford. Affirmed. See Rule 7A(1).

No. 89-802: State v. Isaacson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-808: State v. Carroll. Affirmed. See Rule 7A(1).

No. 89-810: State v. Kouma. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-812: Carrillo v. Department of Social Services.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-815: Sports Courts of Omaha v. Schuessler. Motion
of appellant to dismiss appeal sustained; appeal dismissed at
cost of appellant.

No. 89-820: State v. Butler. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-821: State v. Dean. Affirmed. See Rule 7A(1).

No. 89-823: State v. Haywood. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-824: Fraternal Order of Police v. County of Douglas.
Stipulation allowed; appeal dismissed; each party to pay own
COSsts.

No. 89-833: State v. Muratella. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-834: Bernt v. Satellite Development Co. Stipulation
allowed; appeal dismissed.

No. 89-836: State v. Scaletta. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-843: State v. Lawson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-852: State v. Stoner. Motion of appellant to dismiss
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appeal sustained; appeal dismissed at cost of appellant.

No. 89-860: State v. Macias. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-862: State v. Powers. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-863: State v. Huff. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-867: Chubb v. Garnsey. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-870: Ellis v. Blend. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-872: State v. Tolbert. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-873: State v. Nutt. Affirmed. See Rule 7A(1).

No. 89-876: Allied Mutual Ins. v. Loup Basin Reclamation
Dist. Stipulation allowed; appeal dismissed.

No. 89-877: State v. Peters. Affirmed. See Rule 7A(1).

No. 89-879: McRae v. Martin. Stipulation allowed; appeal
dismissed.

No. 89-881: State v. Kurkowski. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-882: State v. Ostrander. Confession of error noted;
cause remanded for modification of sentence.

No. 89-883: State v. Jinright. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-886: State v. Walter. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-887: Hinrichs v. Nadrchal. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 89-888: State v. Reliford. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-892: State v. Boone. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-977: Harlan County Bank v. Board of Equal. Motion
sustained; appeal dismissed.

No. 89-978: Washington County Bank v. Board of Equal.
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Motion sustained; appeal dismissed.

No. 89-979: Farmers & Merchants State Bank v. Board of
Equal. Motion sustained; appeal dismissed.

No. 89-991: Kriz-Dayvis Co. v. Board of Equal. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 89-1004: Land & Sky, Inc. v. State Bd. of Equal.
Stipulation allowed; appeal dismissed.

No. 89-1005: Charles Sargent Irrigation, Inc. v. State Bd. of
Equal. Stipulation allowed; appeal dismissed.

No. 89-1006: Sargent Pipe Company, Inc. v. State Bd. of
Equal. Stipulation allowed; appeal dismissed.

No. 89-1007: Snyder Industries, Inc. v. State Bd. of Equal.
Stipulation allowed; appeal dismissed.

No. 89-1008: Weathercraft Co. of Lincoln v. State Bd. of
Equal. Stipulation allowed; appeal dismissed.

No. 89-1009: Weathercraft Mech. Co. v. State Bd. of Equal.
Stipulation allowed; appeal dismissed.

No. 89-1010: Weathercraft Plumbing Co. v. State Bd. of
Equal. Stipulation allowed; appeal dismissed.

No. 89-1011: Woods, Aitken et al. v. State Bd. of Equal.
Stipulation allowed; appeal dismissed.

No. 89-1012: Hawkins Construction v. Board of Equal.
Stipulation allowed; appeal dismissed.

No. 89-1098: Banclease, Inc. v. Board of Equal. Stipulation
allowed; appeal dismissed.

No. 89-1099: First National Bank & Trust Company of
North Platte v. Board of Equal. Stipulation allowed; appeal
dismissed.

No. 89-1100: First National Leasing, Inc. v. Board of Equal.
Stipulation allowed; appeal dismissed.

No. 89-1101: First of Omaha Savings Company v. Board of
Equal. Stipulation allowed; appeal dismissed.

No. 89-1102: First National Bank & Trust Company of
Columbus v. Board of Equal. Stipulation allowed; appeal
dismissed.

No. 89-1103: First National Bank & Trust Company v.
Board of Equal. Stipulation allowed; appeal dismissed.

No. 89-1104: First National Bank of Omaha v. Board of
Equal. Stipulation allowed; appeal dismissed.
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No. 89-1105: First Security Savings Company v. Board of
Equal. Stipulation allowed; appeal dismissed.

No. 89-1106: Kutak, Rock & Campbell v. Board of Equal.
Stipulation allowed; appeal dismissed.

No. 89-1107: Brandeis Food Management Limited
Partnership v. Board of Equal. Stipulation allowed; appeal
dismissed.

No. 89-1108: Budget T.V. Rental, Inc. v. Board of Equal.
Stipulation allowed; appeal dismissed.

No. 89-1120: American Charter Federal Savings & Loan v.
Board of Equal. Stipulation allowed; appeal dismissed.

No. 89-1137: Swensen’s of Nebraska, Ltd. v. Board of
Equal. By order of the court, appeal dismissed for failure to file
briefs.

No. 89-1139: State v. Gardner. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1140: State v. Thomas. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2). :

No. 89-1142: State v. Coburn. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice.

No. 89-1149: State v. Stahn. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1150: Abdullah v. Department of Correctional
Services. Motion of appellee for summary affirmance
sustained; judgment affirmed; see Rule 7B(2).

No. 89-1154: State v. Lyons. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1159: State v. Ulrich. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-1163: State v. Rees. Affirmed. See Rule 7A(1).

No. 89-1183: State v. Coulter. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1184: State v. Turner. Motion of appellee for
summary affirmance sustained, judgment affirmed; see Rule
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7B(2).

No. 89-1186: Bennett v. J.C. Robinson Seed Co. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 89-1191: State v. Hooper. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1197: State v. Jomes. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1198: State v. Penner. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1200: State v. Gilcrist. Affirmed. See Rule 7A(1).

No. 89-1203: State v. Cozad. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1204: State v. Mazour. Affirmed. See Rule 7A(1).

No. 89-1206: State v. Hansen. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1207: State v. Polk. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-1208: State v. Zdan. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 89-1209: Norwest Bank v. Almy. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 89-1211: Blessing v. Department of Motor Vehicles.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 89-1222: State v. Nelson. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-1224: State v. Piper. Affirmed. See Rule 7A(1).

No. 89-1225: State v. Adair. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1230: State v. Marco. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1232: State v. Kava. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 89-1233: State v. Glouser. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
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7B(2).

No. 89-1239: Roeber v. Wistrom. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-1240: Pepper Creek Ranch v. Bank of Chadron.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-1243: Weakland v. Weakland. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. 89-1246: In re Interest of Butler. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice.

No. 89-1248: Kiger v. Albertson’s, Inc. Stipulation allowed;
appeal dismissed.

No. 89-1251: State v. Brooks. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1260: Smith v. Household Finance. Stipulation
allowed; appeal dismissed.

No. 89-1264: First National Bank v. Elliott Ranch. Appeal
dismissed for lack of jurisdiction, lack of a final order, and
failure to file the proper transcript pursuant to order to show
cause. See Rule 7A(2).

No. 89-1272: Krueger v. Zarley. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1274: State v. Otte. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-1277: State v. Finley. Appeal dismissed for lack of
jurisdiction. See Rule 7A(2).

No. 89-1278: State v. Cullum. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2). ,

No. 89-1279: In re Interest of Schweigart. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 89-1280: In re Interest of Schweigart. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 89-1285: State v. Freeman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1294: State v. Young. Motion of appellee for
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summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1297: State v. Grigsby. Affirmed. See Rule 7A(1).

No. 89-1309: State v. Franklin. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1310: State v. Neal. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-1312: Bachman v. Bachman. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. 89-1313: State v. Pratt. Affirmed. See Rule 7A(1).

No. 89-1314: State v. Johnson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1320: Pejic v. Connecticut General Life Ins. Co.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 89-1321: State v. Pettis. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-1323: Hohman v. Painter. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-1337: State v. Caton. Appeal dismissed. See Rule
TAQ2).

No. 89-1339: State v. Rangel. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

Nos. 89-1340, 89-1341: State v. Wells. Appeal dismissed. See
Rule 7A(2).

No. 89-1342: State v. Jackson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1348: State v. Vrtatko. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-1363: State v. Tablazon. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-1364: State ex rel. Northern Natural Gas v. Boehm,
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-1368: State v. Vasquez. Motion of appellee for



CASES DISPOSED OF WITHOUT OPINION XXix

summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1376: State v. Vasquez. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1377: Meyer v. Meyer. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-1380: State v. Prater. By order of the court, appeal
dismissed for want of prosecution.

No. 89-1391: State v. Winnie. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-1414: State v. Wright. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-1424: State v. Smith. Stipulation allowed; appeal
dismissed.

No. 89-1425: State v. Smith. Stipulation allowed; appeal
dismissed.

No. 89-1433: State v. Nice. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-1438: State v. Aguilar. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1446: State v. Smith. Stipulation considered;
sentence vacated and set aside; cause remanded to district court
for resentencing; defendant given credit for any and all time
served pursuant to previously imposed sentence.

No. 89-1448: State v. Smith. Stipulation considered;
sentence vacated and set aside; cause remanded to district court
for resentencing; defendant given credit for any and all time
served pursuant to previously imposed sentence.

No. 89-1466: State v. Dougherty. Motion of appellant to
dismiss appeal sustained; appeal dismissed without prejudice.

No. 89-1475: State v. Grant. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-1479: State ex rel. McGill v. Albert. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 90-011: Kephart v. West Nebraska General Hosp.
Stipulation allowed; appeal dismissed.

No. 90-012: State v. Whitemagpie. Motion of appellant to
dismiss appeal sustained; appeal dismissed.
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No. 90-031: Sillanpaa v. Immanuel Medical Center.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 90-082: State v. Cunningham. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 90-132: Safarik v. Safarik. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 90-139: State v. Smith. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 90-286: State v. Schiessl. By order of the court,
exceptions of appellant sustained; judgment of district court
summarily reversed; and cause remanded to district court for
further proceedings.



INMEMORIAM
DONALD BRODKEY

CHIEF JUSTICE WILLIAM C. HASTINGS.

We have met on this sixth day of February 1990 in ceremonial
session to celebrate the life of Judge Donald Brodkey and to
take note of his many contributions to the profession which he
so loved and served so ably.

Don was a colleague of mine for nearly 25 years on the
district and Supreme Courts, and, more importantly to me, he
was my friend. It is for that reason that I am so pleased to be
privileged to preside over this special session of the court.

At this time the court recognizes Jack W. Marer, chairman of
the special memorial committee and a longtime friend of Don’s,
who will conduct these proceedings.

MR. JACK W. MARER.

MAY IT PLEASE THE COURT, HONORABLE CHIEF
JUSTICE WILLIAM C. HASTINGS AND ASSOCIATE
JUSTICES, MRS. DONALD BRODKEY AND MEMBERS
OF HER FAMILY, MEMBERS OF THE JUDICIARY,
MEMBERS OF THE BAR, AND FRIENDS OF DONALD
BRODKEY:

We gather today to remember and to talk about Donald
Brodkey the man—a man of stature, high integrity, and strong
principles.

We also gather to remember and talk about a devoted
husband and a caring father of three charming and
accomplished children.

We meet today to remember and to talk about Donald
Brodkey, the lawyer, the judge, and an associate justice of this
court, and his outstanding service to this state.

We assemble to remember and to talk about Donald Brodkey
as a humanitarian, a friend, an interested citizen who always

(xxxi)
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remembered his roots, and who had a keen sense of humor, a
warm, winning smile, and a sparkle in his eyes.

All of this made up this man—thoughtful of his fellow men,
compassionate in his attitude, and ready to listen and to learn.
This briefly is Donald Brodkey, a member of this court for 8
years, and who wrote many opinions which have, and will
continue to have, a strong impact upon the lives of our people.

Born in Sioux City, Iowa, January 17, 1910, he attended the
public school of Avon, South Dakota, and the University of
South Dakota—then to the University of Iowa, where he
graduated in law in 1931. He married Gertrude Rothkop on
May 30, 1943. He was admitted to practice in Nebraska on the
second day of October 1933.

Those of us who had the opportunity to know him in those
early years soon recognized in him a love for the law and a
scholar. When an opportunity arose in 1956 to support him for
judgeship on the old municipal court in Omaha, we did so. He
was elected and served on that bench until 1960, when he was
appointed to the district court of Douglas County. That court
provided the opportunity to demonstrate his knowledge of the
law and to exercise his good judgment. His strength upon the
trial bench was his desire to be absolutely fair and impartial at
all times to all people. He was appointed to this court on April
5, 1974, where he served continuously until his retirement in
1982. He was recalled to serve on this court many times
thereafter and to assist in deciding difficult and important
cases. He died October 2, 1989.

This is but a brief outline of his life as a lawyer and a judge.
Other members of this committee will speak of his life and his
accomplishments based upon their individual experiences with
him. Personally, I have known him since he arrived in Omaha. I
have been privileged to see him grow and develop into a
splendid jurist and a devout student of the law. His record and
his life are impeccable.

HoNORABLE ROBERT M. SPIRE.

CHIEF JUSTICE HASTINGS, MEMBERS OF THE
COURT, MR. MARER, DEAR GERTRUDE BRODKEY,
FAMILY MEMBERS, AND FRIENDS:
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A number of years ago when Judge Donald Brodkey was
serving as a district judge, I visited with him in his chambers
about the Omaha Legal Aid Society.

The Legal Aid Society had grave problems. There was
considerable public debate about the society’s basic mission. Its
financial support from both federal and local sources was
under attack. Clearly, the society needed constructive guidance.

On behalf of the society’s board of directors, I sought Judge
Brodkey’s counsel on these difficult legal aid issues. We chose to
seek Judge Brodkey’s advice because we knew it would be
intelligent, well considered, responsive to the issues involved,
compassionate, and realistic. In other words, the human
qualities which made Donald Brodkey such a magnificent
judge equipped him to serve us well as we sought direction in
leading the Legal Aid Society.

In a wide-ranging and lengthy visit, Judge Brodkey gave me
thoughtful and wise advice on the many concerns of the Legal
Aid Society. But what I remember most, and surely shall never
forget, is his parting remark to me as I left his chambers. He
said, “Bob, just do what you know is right.”

The judge’s statement, “just do what you know is right,” was
both down-to-earth and insightful. In one cogent phrase he
caught the essential thrust of our lengthy discussion. It also so
well expressed the fundamental philosophy which governed
Judge Brodkey’s approach to his judicial duties, for the judge
always did what he knew in his heart was right.

Throughout his distinguished career as a practicing attorney,
municipal court judge, district court judge, and Supreme Court
justice, Judge Brodkey repeatedly demonstrated four special
characteristics:

First, he was a genuine legal scholar. Second, he was a
thoughtful, wise, sensitive, and balanced decisionmaker. Third,
he was a constant and effective advocate for the integrity of the
legal process. Fourth, and most important of all, he was a
tireless proponent of that fundamental concept which is the
cornerstone of our nation’s legitimacy: justice.

Judge Donald Brodkey was not bigger than life itself. No one
is. But he truly was a role model for all of us. Through his
example he has given us a legacy which will extend far beyond

°
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our lives and serve the cause of justice indefinitely. This
profound legacy is the result of Judge Brodkey living a life in
which he actually put into practice his own advice. He did what
he knew was right.

Judge Brodkey, we love you. We salute you. We shall honor
you by trying to do what we know is right because that is
precisely what you would have us do.

HoNORABLE ROMANL. HRUSKA.
MAY IT PLEASE THE COURT:

It is a point of high personal privilege for me to have been
invited to take part in this commemoration of the life and the
career of Don Brodkey.

Those who would eulogize him no doubt are legion, because
he had served, after all, for well over a half century as a member
of the Bar and, of course, practiced and judged the law. He
devoted his talents and his energies to that profession and to
that calling. It can be truly said that he made a just, honorable,
and fruitful contribution to the annals of the Bar and judiciary.

However, I shall defer to others the opportunity to talk about
his practice and judging of the law. They are better able to do
that than I, inasmuch as in my own career, I was led into
another branch of the government and was thus denied
association with Don in the field of law, except for a very few
years many, many years ago. Hence, my remarks will be
devoted to Don himself and to the family he headed.

All who knew him recall his kindly, friendly, and gentle
personality whatever the occasion: at Bar conferences, a casual
meeting on the street, or at social events. His appearance with
his beloved Gertrude, whenever occasion permitted, enhanced
greatly their true nature as folks genuinely interested in the
community at large. His camera was frequently used in
meetings, and its products found early way to the mails to the
subject whose likeness was recorded.

Whenever it was suitable there was expressed, and so fully
justified, his great pride in the family which he and Gertrude
had so well nurtured and guided, each of whom became
established as a worthy member of his or her community.

But a deeper and more lasting appreciation and memory of
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Don Brodkey will ever abide with me, namely, his thinking and
his beliefs about human life in its entirety: its objectives,
destiny, and values—in short, philosophical thinkings and
rurninations.

It was pleasant and rewarding to visit with him in this regard,
to exchange views, each of us from the vantage of our respective
origins in terms of family history, as well as our ancestral
cultures in terms of generations and even in terms of centuries.

The latest and, in fact, the last occasion of such nature
occurred within this past year. It is still vivid in my memory. It
was at an evening gathering of members, and their spouses on
that occasion, of a fraternal order in which for many years Don
and I shared and coveted membership. The dinner was in honor
of a nationally known lecturer in his field of the history and the
place of humankind. Following his message, a general
discussion ensued.

Don, in his turn, spoke pertinent observations to the theme
at hand. He also alluded to a book he was currently reading on
the very subject discussed, and he offered to share it with any of
his fellow members who might want to pursue the subject
further.

One phase of that discussion, and one of the focal teachings
of the order, related to the eternal, insoluble topic of the
ultimate destiny of man, what he most desires in life, and in
contemplating the mysteries of being.

The teaching referred to is a supplement to the religious and
personal convictions held by each member. It seeks to develop
the concept that what men most desire is light—light which will
help our understanding and guidance in the earthly pilgrimage
in which each of us engages.

Sometimes there is added to that idea that light is what man
most desires, the further thought that what he also desires is
peace of mind.

In reverent retrospect, we know that Don Brodkey lived and
worked with a will derived from the faith of his fathers; that he
proceeded through life with light to help guide him; and that as
life went on he became possessed of a peace of mind which we
all seek and cherish.

So here in this ceremony, we gratefully recall and note the
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hard try which he made to live by his chosen precepts, and to
note and long remember the signal and successful progress
which he achieved.

MR. JAMES W.R. BROWN.
MAY IT PLEASE THE COURT:

This memorial service provides us an opportunity to reflect
on and express appreciation for the contributions that Don
Brodkey has made to his profession, his family, and our
community. We are passing through a narrow segment of time
when traditional values derived from centuries of experience,
the ideas and ideals of our greatest minds, and our heritage of
spiritual beliefs and moral principles are being challenged.

The family, once considered the basic unit of society, is under
attack. The preoccupation of so many of our citizens with the
immediate gratification of desires at the expense of long-term
values threatens our ability to govern ourselves, and the
breakdown in respect for law makes us wary even of walking
our streets alone.

Don Brodkey’s intelligence, his education, his heritage, and
his sense of historical perspective enabled him to recognize and
hold fast to those values that bring real happiness and real
progress.

Others here have recounted his accomplishments as a lawyer,
as a trial judge, and as a member of this court. Such success
requires a bright mind, an excellent education, thorough
training in logic, hard work, a sense of duty, and a sense of
humor. Don had all these.

As my part of this proceeding, I would like to comment very
briefly on his education. Before doing so, however, I want to
point out the major contribution he has made to society
through his family. Don and his lovely wife, Gertrude, who is
also a talented lawyer, contributed to our society two sons and a
daughter, all of whom are making major contributions to their
respective fields of law and medicine.

They received from Don and Gertrude very bright minds and
have learned from them the importance of an excellent
education, a commitment to the search for truth, and the need
for hard work. Don’s contributions are continuing through
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them.

Don was a graduate of the University of Iowa College of
Law. This led me to seek him out when I first came to Omaha to
practice, since I was also a graduate of that institution. This
initial meeting was followed by a long and close friendship.

We shared the conviction that an outstanding legal education
was made available to us. And, fortunately, Don took full
advantage of this opportunity. He was elected to membership in
the Order of the Coif, a symbol of academic excellence in law
school. The Phi Beta Kappa key, which he earned in
undergraduate school at the university, reflected similar
academic excellence in the broader field of liberal arts. He also
served on the board of editors of the Iowa Law Review, a
singular recognition of his scholarship.

This commitment of a facile and analytical mind to the
hypothetical problems of the academic forum was carried over
into his professional career. As a result, we are today
recognizing and expressing our appreciation for the
accomplishments of Donald Brodkey as a lawyer, a judge, anda
citizen.

In doing so, we are also, hopefully, making a greater
commitment to those values that have contributed to and are
reflected by those accomplishments. To this extent, we will be
joining with his family in continuing and enhancing the
contributions Justice Brodkey has made to the improvement of
our society and the administration of justice.

MRr.HARrROLDL. ROCK.
MAY IT PLEASE THE COURT:

It is indeed an honor to participate today in remembering
Judge Donald Brodkey. On January 17, I sat down to make a
few notes in preparation for this memorial service. That was the
day Judge Brodkey would have finished his 80th year on this
earth. He was most fortunate to have spent those years in hard
work that brought him to prominence as a member of this
court. Twenty-five years of public service as a judge in
Nebraska was a great contribution.

I recall the times when Judge Brodkey looked down on me
from this bench, from the district bench in Omaha, and from
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the municipal bench in Omaha when I was a new lawyer. Judge
Brodkey was a generation ahead of me in life. Whatever bench
he occupied, he seemed a benign and gracious judge.

He was my own father’s age when he was a municipal judge
and I was a novice beginning in Omaha. He treated all the
young lawyers without condescension, but we felt his avuncular
interest in our progress, with thoughtful acceptance of our
arguments. He gave us confidence that, although we might not
prevail, at least he had understood our points. Even later, in this
court and in his retirement, his interest in us did not change.
The judge always seemed interested in what people felt and
thought, how they were getting along in life, and how they were
getting along in the practice of law.

His intellectual curiosity and scholarship, exhibited in
college and evidenced by his 2 years on the Iowa Law Review
and his Phi Beta Kappa and Order of the Coif memberships,
made him a respected judge. He not only understood your
points, he took the time to delve further, to look it up. He was
ready for you. He enjoyed discussions of the finer points and
liked to probe a little deeper.

As a product of the New Deal days, he knew what tough
times were, and he learned to practice law when the Depression
days came down around his ears. But the New Deal days also
were a lesson in what a very important part the law can play in
people’s lives. He saw the social legislation of the New Deal and
studied the ways the courts and lawyers handled the changing
laws. He carried those lessons with him to the bench.

Although he was by no means a single-subject man, the law
played a central role in his life. Even Judge Brodkey’s good
spouse, Gertrude, was a lawyer when they were married in
1943. His auto plate spoke volumes—de jure were the words on
his auto plate. He was really pleased to have thought of that one
before some of his brethren on the bench thought of it.

Judge Brodkey was a happy man. You could expect a little
laugh or a great smile and always a genuine hello. He made you
feel he was happy to have a chance to visit a minute. He liked a
chance to laugh with you.

He is an example of the truth that one can, without having
great power in the political or governmental sense, make of
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integrity and credibility a great asset. Lincoln’s words are
apropos in remembering him: “I do the very best I can. The
very best I know how, and I mean to keep doing so until the
end. If the end brings me out right, what is said against me
won’t amount to anything.”

Judge Brodkey made the world a better place to the full
extent of his considerable talent and energy. What more could
we have asked of him?

ASSOCIATE JUSTICE LESLIE BOSLAUGH.

It is an honor for me to be asked to respond briefly to the
court in this ceremony where we honor our colleague. Judge
Donald Brodkey became a member of this court on the
occasion of his appointment April 1, 1974. He served with
distinction until the occasion of his retirement on January 17,
1982.

Judge Brodkey served in this court on many occasions both
before his appointment and after his formal retirement. Judge
Brodkey enjoyed the work of the court and was always willing
tolend a helping hand whenever it was necessary.

During his service as a judge of this court, he wrote 305
signed opinions. The first was published April 22, 1966,
approximately 8 years before his appointment to the court. The
last was published March 25, 1988, more than 6 years after his
formal retirement. They appear in approximately 50 volumes
of the Nebraska Reports. They attest to his valuable service to
this court and to the State of Nebraska. They do not include the
per curiam opinions, orders, and reports which are dispositive
of perhaps half of the cases we decide and are part of the daily
work of the court.

I hesitate to attempt to discuss what might be said to be
leading opinions of the many that he authored, but I believe
that the Royal Indemnity case, decided in 1975, is
representative of those. In that case the rule against
contribution between negligent joint tort-feasors which had
existed in this state for many years was abolished. It was truly a
landmark decision.

When we lost Judge Brodkey, we lost much more than a
distinguished member of the court. We all lost a close personal
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friend.

If I were to select what I believe was the outstanding quality
that Judge Brodkey possessed as a jurist, I think I would say
that it was his scholarly approach to his work. Judge Brodkey
had a very fine sense of humor, but he approached his judicial
work with a very serious vein. A favorite statement of his was
that there are no unimportant cases. Every case is important to
someone.

In preparing his opinions, Judge Brodkey studied the record,
studied the authorities, gave careful consideration to each
contention that any of the parties had made, and then
commenced preparation of his opinion, but only after he was
satisfied how each question in the case should be determined.

Judge Brodkey will always be remembered as an outstanding
jurist, a thorough scholar, and a very fine friend.

MR. JACKW. MARER.

On behalf of the family of Judge Brodkey, his relatives and
friends, and this Committee, I desire to thank the court for this
occasion so that we might express our feelings concerning
Judge Brodkey, his accomplishments, and his life, and for your
very kind consideration of his life and of the work of Judge
Brodkey. This completes the formal presentation of this
memorial service. I would like to offer, Mr. Chief Justice, a
resolution.

Be it resolved that these proceedings be spread upon the
records of this court and that a copy thereof be provided to
Mrs. Brodkey and her family.

CHIEF JUSTICE WILLIAM C. HASTINGS.
Itis so ordered. We are adjourned.



CASES DETERMINED

INTHE

SUPREME COURT OF NEBRASKA

OTOE COUNTY NATIONAL BANK, APPELLANT, V. WILLIAM J.
FROELICH, JR., APPELLEE, NANCY FROELICH BERIGAN, TRUSTEE
OF THE TESTAMENTARY TRUST OF WILLIAM JOSEPH FROELICH,
DECEASED, GARNISHEE-APPELLEE.

448 N.W.2d 917
Filed December 8, 1989. No. 87-991.

1. Garnishment: Appeal and Error. Garnishment is a legal, not an equitable,
remedy. The factual findings of the trial courtin a law action tried without a jury
have the effect of findings by a jury and, on appeal, will not be set aside unless
clearly wrong.

2. Decedents’ Estates: Garnishment: Courts. An heir’s distributive share of a
decedent’s estate, as decreed by the county court, in the hands of an
administrator is not subject to garnishment under process from the district
court.

Appeal from the District Court for Holt County: EDWARDE.
HANNON, Judge. Affirmed.

Emmett D. Childers for appellant.
Thurman Gay for garnishee-appellee.

HasTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, JJ.

FAHRNBRUCH, J.

Otoe County National Bank (Otoe Bank) appeals an order of
the district court for Holt County finding that a garnishment
brought by the bank must fail because William Joseph
Froelich’s testamentary trust had never been funded and
because no person ever acted as a trustee. We affirm.

Otoe Bank served garnishment papers upon “Nancy
Froelich Berigan, Trustee of testamentary trust created within
the Estate of William Joseph Froelich, deceased, in County

)
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Court of Holt County, Nebraska, Estate No. 6272.” To succeed
in this garnishment, it was necessary for the bank to prove by a
preponderance of evidence (1) that Nancy Froelich Berigan
(Nancy Froelich) at the time of the garnishment was the trustee
of William Joseph Froelich’s testamentary trust and (2) that as
such trustee, Nancy Froelich had funds in her hands belonging
to William J. Froelich, Jr. (Bill Froelich), which were subject to
garnishment.

“Garnishment is a legal, not an equitable, remedy. The
factual findings of the trial court in a law action tried without a
jury have the effect of a finding by a jury and, on appeal, will
not be set aside unless clearly wrong.” Action Heating & Air
Cond. v. Petersen, 229 Neb. 796, 799, 429 N.W.2d 1, 3 (1988).

William Froelich died February 5, 1980. His last will and
testament provided for a marital deduction trust with a power
of appointment in his widow and a residuary trust. Under the
marital trust, Irma Froelich, William’s surviving spouse, was
given the net trust income for her life and, under certain
conditions, distributions of the corpus. The residuary trust
provided income for Irma Froelich and the children and
descendants of deceased children of William Froelich. In case
of inadequate income from the residuary trust and other
sources, distributions of the residuary trust were possible. If
Irma Froelich failed to exercise her power of appointment, the
residue of the marital trust spilled over into the residuary trust.

The residuary trust was to terminate upon the death of the
widow and was to be distributed by right of representation to
William Froelich’s children and any of a deceased child. Irma
Froelich, Charles Froelich, and Nancy Froelich Berigan were
named William Froelich’s personal representatives and
testamentary trustees. A codicil added Bill Froelich as a
personal representative and trustee.

When he died, William Froelich was survived by his widow,
Irma, and his children, Charles, Bill, James, Nancy, and Mary.
One child, James Froelich, was deceased and was survived by
his four children at the time of the garnishment hearing. On
March 31, 1980, William Froelich’s will was admitted to
probate in the Holt County Court. Nancy and Bill Froelich
declined to serve as personal representatives. Charles and Irma
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Froelich initially served as copersonal representatives of the
estate. They filed an original inventory in February 1981,
showing a net estate value of $1,177,219.48. They also filed a
federal estate tax return. An inventory of estate property as of
December 1, 1986, was filed on January 6, 1987. It reflected a
net estate value of $1,665,981.

Nancy Froelich testified that she succeeded Charles Froelich
as a copersonal representative of William Froelich’s estate after
Charles borrowed money for the use of himself and Bill
Froelich. He pledged and sold estate property to clear up the
loans and gave promissory notes to the estate. After her
mother’s death on September 24, 1986, Nancy Froelich filed a
petition for formal probate of Irma Froelich’s will. Nancy
testified that her mother’s will was being contested.

Appellant Otoe Bank in 1982 loaned money to an Oklahoma
oilfield trucking corporation. Bill Froelich was the
corporation’s majority stockholder. He and two other
individuals personally guaranteed the Otoe Bank loan. The
corporation defaulted on the loan and declared bankruptcy.
Otoe Bank obtained a federal court judgment for $1,217,720
plus interest, fees, and costs against Bill Froelich. A federal
bankruptcy court held that the judgment was not discharged by
Bill Froelich’s bankruptcy in Florida. The Oklahoma judgment
was registered as a foreign judgment in the district court for
Holt County. An execution of the judgment was returned
unsatisfied. Otoe Bank had summons and interrogatories in
garnishment served upon Nancy Froelich as the trustee of the
William Froelich testamentary trust. She reported that as
trustee she was not indebted to Bill Froelich. Thereupon, Otoe
Bank filed an application to hold Nancy Froelich as
testamentary trustee liable for the judgment against Bill
Froelich. A hearing was held on September 2, 1987, and the
court held against Otoe Bank.

In its appeal, Otoe Bank alleges several assignments of error,
which may be summarized as claiming that the district court
erred in finding that William Froelich’s property was held by
- Nancy Froelich in her capacity as personal representative of
William Froelich’s estate and that therefore Nancy Froelich
would not be subject to garnishment process issued to collect
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the foreign judgment against Bill Froelich.

Otoe Bank called Nancy Froelich to testify in support of its
position that she was William Froelich’s testamentary trustee
and that she held trust assets. On direct examination, Nancy
testified that she was a trustee and had been performing the
duties of a trustee, that the family residence was owned by the
trust at the time of the garnishment, that the net proceeds of the
sale of some bank shares were invested in securities which were
being held by Nancy and her sister, and that Nancy filed
fiduciary tax returns in connection with the trust. Any legal
conclusions by Nancy Froelich are not binding on the trier of
fact. The Froelich home and the securities referred toin Nancy’s
testimony were listed as assets in the estate inventory filed
January 6, 1987. After a hearing, the Holt County Court, on
August 7, 1987, held that Charles Froelich contracted away any
interest he had in the family home and that the home was an
asset of William Froelich’s estate.

Moreover, on cross-examination Nancy Froelich testified
that neither she, nor Charles Froelich during his tenure as a
copersonal representative, ever established a trust. The trial
court found there was no evidence that the testamentary trust
had ever been funded. Nothing in the inventories or the
accounting submitted by the personal representative
demonstrates that the trusts were ever funded. The trial court
expressly found that no person ever acted or purported to act as
atestamentary trustee and that William Froelich’s testamentary
trust was never funded. That being true, there were no funds
subject to garnishment in the hands of Nancy Froelich as
testamentary trustee. After a review of the record, we cannot
say that the trial court was clearly wrong in finding that Nancy
Froelich acted as a personal representative and never as a
testamentary trustee, or in finding that the testamentary trust
was never funded.

Since funding of William Froelich’s testamentary trust was
to be from his estate, and since Nancy Froelich never acted as
trustee, it follows that any property from her father’s estate in
her hands was estate property. We have held that an heir’s
distributive share of a decedent’s estate, as decreed by the
county court, in the hands of an administrator is not subject to
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garnishment under process from the district court. American
State Bank of Springfield v. Phelps, 120 Neb. 370, 232 N.W.
612 (1930). Further, the evidence only reflects that Bill Froelich
may have some interest remaining in the estate, but that is
subject to any setoffs the estate might properly claim against his
distributive share. Nancy Froelich testified that it is her position
as personal representative that Bill Froelich owes the estate at
least $127,500. The trial court found that it was Nancy
Froelich’ position that at the time of the garnishment Bill
Froelich no longer possessed a distributive share in William
Froelich’s estate. .

Otoe Bank next contends that it is entitled to garnishment
under our holding in First Nat. Bank of Omaha v. First Cadco
Corp., 189 Neb. 734, 205 N.W.2d 115 (1973). There, we held
that when the period of a spendthrift trust has expired and the
beneficiary has the unrestricted right to demand the trust res,
the property may be reached by garnishment even though the
trustee has delayed making actual distribution.

The holding in First Cadco Corp., supra, is distinguishable
on its facts. In Cadco, there was a trustee and a trust res. In the
Otoe Bank case, the trial court found that at the time of
garnishment no person had acted as a trustee and there was no
trust res, since William Froelich’s testamentary trust had not
been funded. We cannot say that the trial court was clearly
wrong in finding those facts to be true. The trial court’s
judgment is affirmed.

AFFIRMED.

LEORA GOODLETT, APPELLANT, V. BLUE CROSS AND BLUE SHIELD
OF NEBRASKA, A CORPORATION, APPELLEE.
449N.W.2d9

Filed December 8, 1989. No. 88-197.

1. Motions to Dismiss: Directed Verdict. In considering a motion to dismiss or a
motion for a directed verdict at trial, the trial court resolves the controversy as a
matter of law and may do so only when the facts are such that reasonable minds
can draw only one conclusion. In considering the evidence for the purpose of
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such a motion, the party against whom a motion is made is entitled to have every
controverted fact resolved in his or her favor and to have the benefit of every
inference which can reasonably be drawn from the evidence; if there is any
evidence in favor of the party against whom the motion is made, the case may
not be decided as a matter of law.

2. Employment Contracts: Termination of Employment. When the employment is
not for a definite term, and there are no contractual or statutory restrictions
upon the right of discharge, generally, an employer may lawfully discharge an
employee whenever and for whatever cause he chooses, without incurring
liability.

3. Employment Contracts. Where an employment contract is for an indefinite
duration, such indefiniteness by itself does not preclude job security provisions
in an employee handbook from becoming part of the employment contract.

Appeal from the District Court for Lancaster County:
RoBERTR. CaMP, Judge. Affirmed.

Patrick W. Healey, of Healey, Wieland, Kluender, Atwood,
Jacobs & Geier, for appellant.

Soren S. Jensen and J Russell Derr, of Erickson &
Sederstrom, P.C., for appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

WHITE, J.

This is an appeal from an order of the Lancaster County
District Court sustaining defendant’s motion to dismiss at the
close of plaintiff’s case.

In considering a motion to dismiss or for a directed verdict at
trial, this court has held that the trial court resolves the
controversy as a matter of law and may do so only when the
facts are such that reasonable minds can draw only one
conclusion. In considering the evidence for the purpose of such
a motion, the party against whom a motion is made is entitled
to have every controverted fact resolved in his or her favor and
to have the benefit of every inference which can reasonably be
drawn from the evidence; if there is any evidence in favor of the
party against whom the motion is made, the case may not be
decided as a matter of law. Cassio v. Creighton University, 233
Neb. 160, 446 N.W.2d 704 (1989); Looney v. Pickering, 232
Neb. 32, 439 N.W.2d 467 (1989).
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Leora Goodlett was employed in the customer service
department of Blue Cross and Blue Shield of Nebraska (the
employer) in the Lincoln office. Goodlett’s supervisor
informed her of complaints about her job performance from
customers. The employer decided to transfer Goodlett to the
Omabha office for closer supervision. Goodlett was directed to
report for work in Omaha on January 6, 1986. Despite being
warned about the consequences of the act, Goodlett reported
for work on January 6 in Lincoln, and was served with a written
request to leave the building because she was not authorized to
be in the building. Goodlett’s employment was. subsequently
terminated.

On July 24, 1986, Goodlett filed a petition alleging that her
employment was terminated by the employer without following
the disciplinary procedure contained in the employee
handbook. The case was heard on January 26, 1988. At the
close of Goodlett’s evidence, the employer moved to dismiss,
which motion was sustained. Goodlett has appealed to this
court, contending the trial court erred in sustaining the motion.

On appeal, Goodlett first contends that the disciplinary
procedure contained in the employee handbook created
expectancies of continued employment which were contractual
in nature. The employee handbook which was received into
evidence provided for a four-step procedure for disciplinary
action. The handbook noted:

Progressive disciplinary steps and formal grievance
procedure ensure that no one is terminated for
disciplinary reasons from employment without formal
counseling to solve the employment problem.

. . . [T)hese progressive steps . . . ensure that no
employee is terminated because of race, color, religion,
national origin, age, sex, disability including pregnancy,
or veteran status.

Step 1 provided that an employee was to be given an oral
warning for the violation of a corporate policy. Step 2 provided
for a written warning if the problem with the employee
persisted. This step also provided, “The written warning
explicitly describes the nature of the violations, date, times,
places, and other pertinent details. Additional documentation
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should be attached.” Step 3 provided for formal probation if
the problem continued. Formal probation could last 30, 60, or
90 days, during which time the employee was expected to
resolve the problem or be terminated from employment. Step 4
provided that if the employee repeated the same problem within
1 year of the start of oral or written warning, the next
disciplinary action would follow.

The law in Nebraska is quite clear that when the employment
is not for a definite term, and there are no contractual or
statutory restrictions upon the right of discharge, generally, an
employer may lawfully discharge an employee whenever and
for whatever cause he chooses, without incurring liability.
White v. Ardan, Inc., 230 Neb. 11, 430 N.W.2d 27 (1988);
Stratton v. Chevrolet Motor Div., 229 Neb. 771, 428 N.W.2d
910 (1988); Johnston v. Panhandle Co-op Assn., 225 Neb. 732,
408 N.W.2d 261 (1987); Morris v. Lutheran Medical Center,
215 Neb. 677, 340 N.W.2d 388 (1983). This court expanded this
rule in Morris, supra, where we held that where an employment
contract is for an indefinite duration, such indefiniteness by
itself does not preclude job security provisions in an employee
handbook from becoming part of the employment contract. In
the present case, then, the procedure for disciplinary action
could become part of Goodlett’s oral contract of employment,
and the employer could be liable for breaches of that contract.

However, viewing the evidence in the present case, we can
reach only one conclusion: The employer did not breach the
employment contract because the employer followed the
disciplinary procedure contained in the handbook. On
November 8, 1985, Goodlett received a disciplinary action
report from Lori Rimington, who supervises Goodlett’s
immediate supervisor, Deb Hemmingsen. This report informed
Goodlett that the employer had recently received a complaint
from the State of Nebraska group that several of their
employees had complained of lack of service and rudeness on
Goodlett’s part. The employer felt there was a need for closer
supervision, and therefore directed Goodlett to report for work
in the Omaha office on a permanent basis effective January 6,
1986. On November 14, 1985, Goodlett received a written
memo from Rimington, which stated in pertinent part:
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Formal disciplinary action begins with a written
warning which describes the problem and the action to be
taken to correct the specific problem. If definite progress
is not shown within 2 weeks, formal probation would be
the next step. However, if the problem is of a very serious
nature and requires immediate attention, termination may
be required without going through the entire disciplinary
process.

As discussed with you last Friday, you were given a
written warning because of complaints from a major
group of lack of service which includes giving incorrect
information and rudeness. These types of complaints are
very serious since it could result in the loss of major group
business. The purpose of the written warning was to
provide a positive approach to remedying the situation by
transferring you to the Omaha office on a regular basis
effective January 6, 1986 where you would receive more
direct supervision. The warning was for 90 days to allow
you time to make the transition. The 90 day period was
effective with our conversation on Friday, November 8.

Since our conversation Monday, November 11, I have
received two additional complaints of incorrect
information which will be discussed with you in the very
near future.

Since the consequences of complaints from any group is
[sic] serious and affects our marketing capabilities, any
further complaints received after November 8 will resultin
immediate termination.

If you wish to discuss this further, please contact me or
Dianna Wheeler in Human Resources.

The employer later offered Goodlett $500 reimbursement,
should she decide to permanently relocate in Omaha. Through
subsequent correspondence between Goodlett’s attorney and
the employer’s attorney, Goodlett was warned that if she did not
report for work in Omaha on January 6, her employment
would be terminated.

Goodlett contends the employer violated the disciplinary
procedure in several respects. She contends the company did
not follow the procedural steps because they did not give her an
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oral warning about her alleged misconduct and because they
did not give her specific facts regarding the alleged complaints.
We note here that Goodlett’s own testimony was conflicting on
whether oral notice was given. Even assuming, however, that
oral notice was not given to Goodlett, this omission would not
violate the employer’s established disciplinary procedure. The
handbook, following step 3, provides that “[i]f the offense is of
a very serious nature and requires immediate action, the
manager is not required to go through Steps 1 and 2.” These
provisions permit the employer to modify its disciplinary
procedure in appropriate circumstances.

By the terms of the handbook, the employer was obligated to
give neither oral warning nor explicit description of the
violation, as required by steps 1 and 2, if the employer deemed
the misconduct to be sufficiently serious. The November 14
memorandum indicates the employer regarded the situation as
very serious. The employer, therefore, was not required to
provide steps 1 and 2. The November 14 memorandum notifies
Goodlett of the disciplinary procedure the employer will
follow. Simply put, the employer followed the procedure set
out in the employee handbook.

Second, Goodlett argues that where an employee handbook
provides procedures to be followed before termination, certain
due process requirements must be met. This due process,
Goodlett contends, should include timely and adequate notice
detailing reasons for the initiation of the action; effective
opportunity to defend by confronting adverse witnesses; the
opportunity for representation by counsel; an impartial
decision maker; a decision resting solely on legal rules and
evidence adduced at the hearing; and the decision maker’s
reasons for the decision and the evidence on which the decision
was based.

Goodlett’s arguments are misplaced. In order to maintain an
action against an otherwise at-will employer, the contract relied
on defines the due process to which the employee is entitled.

Asnoted above, the employer complied with the terms of the
handbook. Therefore, the trial court’s order dismissing the
petition must be affirmed.

We observe that a separate grievance procedure is set forth in



HOME FED. SAV. & LOAN ASSN.v. McDERMOTT & MILLER 11
Citeas 234 Neb. 11

the handbook. Goodlett chose not to accept the transfer and

not to avail herself of the grievance procedure. She may not be

heard to complain here of the consequences of her free choice.
AFFIRMED.

HoME FEDERAL SAVINGS AND LOAN ASSOCIATION OF GRAND
ISLAND, A SAVINGS AND LOAN ASSOCIATION, APPELLEE, V.
MCcDERMOTT & MILLER, A PARTNERSHIP, ET AL., APPELLANTS.
449N.W.2d 12

Filed December 8, 1989. No. 88-261.

Contracts: Assignments: Security Interests: Uniform Commercial Code: Words and
Phrases. Rights to payment under a written contract for the sale of a business
which are pledged as collateral pursuant to a security agreement are general
intangibles and, as such, are governed by article 9 of the Uniform Commercial
Code.

Appeal from the District Court for Hall County: WiLLIAM
H. RILEY, Judge. Appeal dismissed in part, and in part affirmed
as modified.

Les Seiler, of Brock, Seiler & Smith, for appellants.

Daniel M. Placzek, of Luebs, Dowding, Beltzer, Leininger,
Smith & Busick, for appellee.

HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrANT, and FAHRNBRUCH, 1J.

CAPORALE, J.

This is a suit on a security agreement Martin Chapman
executed in favor of plaintiff-appellee, Home Federal Savings
and Loan Association of Grand Island, and in connection with
which he assigned to Home Federal sums to become due him
from defendants-appellants, McDermott & Miller, a
partnership, McDermott & Miller, P.C., a professional
corporation, and Integrated Computer Concepts, Inc., a
business corporation. Following a bench trial, the district court
entered judgment in favor of Home Federal and against the
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partnership. For reasons which are not explained by the record,
the district court made no ruling with respect to either the
professional corporation or the business corporation, this
notwithstanding the fact that its failure to do so was specifically
called to the district court’s attention in defendants’ motion for
new trial. Nonetheless, all three defendants have appealed to
this court. Since, as to the professional and business
corporations, the suit remains under submission to the district
court, the appeal as to them is dismissed as premature. For this
reason, the practice of deciding only part of a case is
disapproved. The assignment of error which remains operative
is the partnership’s claim that the district court should have
found that Chapman’s assignment to Home Federal was
invalid. For the reasons which follow, the judgment of the
district court against the partnership is affirmed as modified.

Although the professional and business corporations are not
parties to this appeal, they are integral parts of the transactions
which give rise to this suit. Thus, their role is discussed to the
extent necessary to resolve the partnership’s assignment of
€error.

The partnership is composed of Curtis Griess, Niels
McDermott, Robert Miller, and Martin Chapman, and was
engaged in the practice of accounting and the business of
processing data. On January 2, 1979, the partnership sold its
accounting practice to the professional corporation and on the
same date sold its data processing business to the business
corporation, which was originally called McDermott and
Miller, EDP, Inc.

The initial shareholders of the professional corporation were
the four members of the partnership and three individuals who
had been previously employed by it. These seven individuals
apparently also comprised the initial shareholders of the
business corporation, but the record is not entirely clear in this
regard. The business corporation changed its original name to
W.0.R.K., Inc., which changed its name to Integrated
Computer Concepts, Inc. Integrated subsequently sold its
assets to the professional corporation and was thereafter
dissolved.

The January 2, 1979, installment sale agreement with respect
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to the sale of the accounting practice by the partnership to the
professional corporation set the price of the accounting practice
at $1,066,763 and called for a $240,000 downpayment, with the
remaining $826,673 to be paid in 120 monthly installments of
an amount sufficient to fully amortize the unpaid balance,
including interest at a rate of 9 percent per annum. This
contract called for interest payments in March, April, and May
of 1979, and 120 monthly payments of $10,472 commencing
July 1, 1979.

The January 2, 1979, instaliment sale agreement with respect
to the sale of the data processing business by the partnership to
the business corporation set the price of the data processing
business at $216,252 and called for a $48,600 downpayment,
with the remaining $167,652 to be paid in 120 monthly
installments of an amount sufficient to fully amortize the
unpaid balance, including interest at the rate of 9 percent per
annum. This contract called for interest payments in March,
April, and May of 1979, and 120 monthly payments of
$2,123.78 commencing July 1, 1979.

After purchasing the business corporation’s assets, the
professional corporation assumed the monthly payments the
business corporation had been required to make under its
January 2, 1979, contract to purchase the data processing
business. These payments were made through July 1987, after
which the professional corporation ceased making contract
payments.

Early in 1981, one of the partners, Martin Chapman,
experienced financial problems. As a result, Chapman
negotiated an agreement causing the professional corporation
to accelerate its payments due the partnership under the
January 2, 1979, accounting practice sale agreement. This
accelerated payment agreement between Chapman, the
partnership, and the professional corporation required the
professional corporation to make prepayments of $15,000 on
February 13, 1981, and $42,500 on May 1, 1981; required the
partnership to distribute these prepayments to Chapman; and
required Chapman to use these prepayments to reduce his
indebtedness at Overland National Bank and Commercial
National Bank, both of Grand Island, Nebraska.
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The accelerated payment agreement also provides the

following:
This Agreement shall be binding upon the heirs,
successors, and assigns of the parties hereto, and shall
inure to their benefit likewise. CHAPMAN agrees not to
make any assignments of this Agreement or Exhibit “A”
without the express written consent of [the professional
corporation] and [the partnership] nor shall he pledge this
Agreement or Exhibit “A” as collateral security without
the express written consent of [the professional
corporation] and [the partnership].
The “Exhibit ‘A’ ” referenced in the foregoing quotation is
apparently the January 2, 1979, accounting practice sale
agreement between the partnership and the professional
corporation, which is mentioned in the recitals portion of the
accelerated payment agreement. The accelerated payment
agreement does not affect the data processing business sale
agreement.

On May 27, 1983, Home Federal loaned Chapman $35,000.
Home Federal advanced an additional $10,000 on November 7,
1983, and on November 29, 1983, both notes were renewed in
the form of one $45,000 note. This $45,000 note was again
renewed on June 11, 1984. The June 11, 1984, note recites that
it “is a renewal of a Financing Statement and Note dated May
27, 1983, and which statement was filed with the Hall County
Clerk April 13, 1984 to secure said payment of a $45,000.00
loan.”

The security agreement/financing statement which
accompanies the June 11, 1984, note is dated April 4, 1984, and
lists as collateral, among other things, contract receivables
from the professional corporation and the business corporation
“subject to the present assignment held by Commercial
National Bank & Trust Company.” Home Federal also filed a
financing statement with the Secretary of State; while we
cannot be absolutely certain of the date of this filing due to the
poor quality of the copy of the document contained in the
record, it appears to have been filed on May 9, 1984, and covers
Chapman’s contract receivables from the professional
corporation and the business corporation.
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At the time the April 4, 1984, security agreement/financing
statement was signed, the partnership was distributing two -
monthly payments to Commercial National Bank of Grand
Island for the benefit of Chapman. These distributions
represented Chapman’s share of payments received by the
partnership under the accounting practice sale agreement and
the data processing business sale agreement.

One of these monthly payments was approximately $2,035
per month and represented Chapman’s share of the proceeds
from the accounting practice sale agreement. The other
monthly payment amounted to approximately $465 per month,
representing Chapman’s share of the installment sale agreement
for the sale of the data processing business. Each month, the
partnership forwarded each of these payments directly to the
bank to reduce amounts owed by Chapman.

On August 1, 1985, Home Federal’s counsel sent a letter to
the partnership informing it of Home Federal’s perfected
security interest in Chapman’s contract receivables from the
partnership and the professional corporation, subject to a prior
assignment to Omaha National Bank, the successor in interest
to Commercial National Bank. This letter also informed the
partnership of Chapman’s default and directed the partnership
to make future payments to Home Federal.

On that very day, the partnership made three payments to
Home Federal, one in the sum of $1,271.02, reflecting
Chapman’s $2,035.42 share of the regular monthly payment
due the partnership under the contract to sell the accounting
practice, less $764.40 which represented the final payment
under the assignment by Chapman to Omaha National Bank.
The other two payments of $472.67 each represented
Chapman’s share of the July and August 1985 payments to the
partnership under the contract to sell the data processing
business. Correspondence from partner Griess accompanying
these partnership payments stated that the next month’s
payments would be combined into one check to Home Federal
and that Griess would mail future checks to Home Federal as he
received payments.

Because of disputes with Chapman, the professional
corporation has, since August 1, 1985, withheld payments
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which would otherwise have been made to the partnership for
Chapman’s share of payments arising under the accounting
practice installment sale agreement. Consequently, not having
received these payments, the partnership has made no
distributions to Home Federal.

While the partnership distributed to the other three partners
their respective shares of the monthly payments received from
the professional corporation after August 1, 1985, for the sale
of the data processing business, the partnership has retained
Chapman’s share of those payments. These retained payments
consist of 24 payments of $472.67 each, for a total of
$11,344.08.

Griess testified that Chapman’s share of these payments was
held in escrow by the partnership on the advice of the
partnership’s attorney after Chapman declared bankruptcy on
August 26, 1985. At this point, however, the partnership seems
to be holding these payments because of a dispute arising out of
an amended employment agreement between Chapman and the
professional corporation.

The partnership argues that the district court erred in
deciding the case in favor of Home Federal because the
accelerated payment agreement specifically prohibits Chapman
from assigning or pledging funds receivable under the
accounting practice sale agreement without the express written
consent of the partnership and professional corporation.
However, the answer to this issue is clearly set forth in the
Nebraska Uniform Commercial Code.

First, it should be noted that by virtue of its security
agreement and financing statement, Home Federal has a
perfected security interest in Chapman’s contract receivables.
This security interest is governed by article 9 of the Uniform
Commercial Code. See, Neb. U.C.C. § 9-102 (Reissue 1980)
(general applicability of article 9); Neb. U.C.C. § 9-201
(Reissue 1980) (general validity of a security agreement); Neb.
U.C.C. §9-203(1) and (2) (Reissue 1980) (attachment and
enforceability of security interests); Neb. U.C.C. § 9-302
(Reissue 1980) (filing to perfect security interest).

The asset which Chapman has pledged to Home Federal is a
“general intangible” under Neb. U.C.C. § 9-106 (Reissue
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1980), which reads:

“Account” means any right to payment for goods sold
or leased or for services rendered which is not evidenced
by an instrument or chattel paper, whether or not it has
been earned by performance. “General intangibles”
means any personal property (including things in action)
other than goods, accounts, chattel paper, documents,
instruments, and money. All rights to payment earned or
unearned under a charter or other contract involving the
use or hire of a vessel and all rights incident to the charter
or contract are accounts.

See Crichton v. Himlie Properties, 105 Wash. 2d 191, 713 P.2d
108 (1986) (seller’s rights under contract for conveyance of real
estate held to be a general intangible).

We next note the relevancy of Neb. U.C.C. § 9-318(4)
(Reissue 1980), which provides:

A term in any contract between an account debtor and an
assignor is ineffective if it prohibits assignment of an
account or prohibits creation of a security interest in a
general intangible for money due or to become due or
requires the account debtor’s consent to such assignment
or security interest.

Neb. U.C.C. § 9-105 (Reissue 1980) defines account debtor:
“(1) In this article unless the context otherwise requires: (a)
‘Account debtor’ means the person who is obligated on an
account, chattel paper, or general intangible.” Furthermore,
the term “person” in § 9-105 includes organizations. Neb.
U.C.C. § 1-201(30) (Reissue 1980).

Thus, it is clear that § 9-318(4) negated any provision in the
February 13, 1981, accelerated payment agreement restricting
Chapman from pledging moneys receivable under the
accounting practice sale agreement as collateral for his loan
from Home Federal.

The partnership offers other affirmative defenses which may
be available to the professional corporation. Disputes which the
professional corporation may have with Chapman do not
affect the partnership’s obligation on Chapman’s assignment to
Home Federal. However, the partnership is not an obligor
under the contracts which Chapman has assigned; the
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partnership is only an intermediary through which payments it
receives from the professional corporation on Chapman’s
behalf flow to Home Federal. Thus, while the partnership
cannot assert defenses which may be available to the
professional corporation, neither can the partnership be
required to distribute to Home Federal payments it does not
receive from the professional corporation. The judgment
against the partnership must therefore be reduced to the
amount of the undistributed payments it has received from the
professional corporation, that is, $11,344.08. Since these
damages are liquidated and the cause of action accrued prior to
January 1, 1987, Knox v. Cook, 233 Neb. 387, 446 N.W.2d 1
(1989), Home Federal is entitled to prejudgment interest,
Fletcher v. Mathew, 233 Neb. 853, 448 N.W.2d 576 (1989).

The judgment of the district court is affirmed as so modified.
Whether Home Federal has established the right to recover
from the corporations is a matter, in the first instance, for the

district court to resolve on the record already made before it.

APPEAL DISMISSED IN PART, AND IN

PART AFFIRMED AS MODIFIED.

STATE OF NEBRASKA, APPELLEE, V. CARL TAYLOR, APPELLANT.,
448 N.W.2d 920

Filed December 8, 1989. No. 88-1071.

1. Postconviction: Appeal and Error. The trial court’s findings on a motion for
postconviction relief will be upheld unless they are clearly wrong.

2. Minors: Arrests: Notice: Jurisdiction. The finding required by Neb. Rev. Stat.
§ 29-401(2) (Reissue 1985) that the parents of a child under the age of 18 years
have been notified of the child’s arrest or that reasonable efforts to notify have
been made is not jurisdictional.

3. Minors: Arrests: Notice: Due Process. Parental notification statutes are only
intended to furnish an additional safeguard to ensure that the juvenile’s basic
right to due process is not violated.

4. Constitutional Law: Attorney and Client: Conflict of Interest: Effectiveness of
Counsel. Multiple representation does not give rise to a denial of the defendant’s
sixth amendment right to effective assistance of counsel unless an actual conflict
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of interest exists and that conflict affects the performance of counsel.

5. Constitutional Law: Conflict of Interest: Effectiveness of Counsel: Proof. In
order to sustain a claim of ineffective assistance of counsel due to a conflict of
interest, the defendant has the burden to prove (1) his attorney actively
represented conflicting interests and (2) an actual conflict adversely impacted
his attorney’s performance, resulting in detriment to the defendant.

Appeal from the District Court for Douglas County: JERRY
M. GiTnIck, Judge. Affirmed.

Steven M. Lathrop, of Hauptman, O’Brien, Wolf, Hadley &
Lathrop, P.C., for appellant.

Carl Taylor, pro se.

Robert M. Spire, Attorney General, and Melanie J.
Whittamore for appellee.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

BOSLAUGH, J.

Upon pleas of guilty to two counts of robbery and one count
of first degree forcible sexual assault, the defendant, Carl
Taylor, was sentenced on February 17, 1982, to imprisonment
for terms of 5 to 10 years for the robberies and toaterm of 12to
15 years for the sexual assault, all sentences to be served
consecutively. Upon direct appeal, the judgments were
affirmed.

On October 19, 1987, the defendant filed a pro se “Motion to
Vacate and Set Aside Judgement and Sentence” in the trial
court. On March 16, 1988, after counsel had been appointed,
an amended petition for postconviction relief was filed.

An evidential hearing was held on August 18, 1988. The trial
court found that although the defendant was less than 18 years
of age at the time of his arrest and that no direct notification to
the defendant’s parents of his arrest was made by the office of
the county attorney or the office of the public defender, the
defendant’s grandmother with whom the defendant was living
knew of the arrest and that the defendant was going to plead
guilty; that the whereabouts of the defendant’s father was
unknown; that both the public defender and the defendant’s
grandmother had talked with the defendant’s mother, who was
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in Michigan, by telephone; and that although the requirement
of Neb. Rev. Stat. § 29-401(2) (Reissue 1985) had not been
complied with, there was no prejudice to the defendant, and he
had not been denied due process of law or fundamental
fairness. The trial court further found that the defendant had
not been denied effective assistance of counsel because the same
lawyer had represented both the defendant and his brother in
the trial court. The motion for postconviction relief was denied,
and the defendant has appealed.

The brief filed in this court by the defendant’s counsel assigns
as error the two matters on which the trial court made extensive
findings.

The defendant was born June 23, 1964, and was a senior in
high school at the time the offenses were committed.

The first robbery and the sexual assault took place on
September 4, 1981. The defendant and his 18-year-old brother,
Tobin, broke into the home of the victim, a woman who was 81
years of age, intending to steal money. They took money, two
cameras, and other items, including a diamond ring which the
defendant removed from the finger of the victim. The
defendant’s brother sexually assaulted the victim while the
defendant assisted him by holding a pillow over the face of the
victim.

The second robbery took place on September 19, 1981. The
defendant and his brother broke into the home of the victim
and took various items including a 9-millimeter automatic
revolver and a jewelry box containing several rings.

After the defendant and his brother had been arrested, they
both gave statements to the police concerning the crimes. The
defendant’s pleas were the result of a plea bargain that involved
the dismissal of a separate burglary charge and a separate
robbery charge that had been filed against the defendant and an
agreement that other burglary charges would not be filed.

The record of the arraignment shows that the defendant’s
pleas were made voluntarily and intelligently after a full
explanation of the defendant’s constitutional rights. The trial
court advised the defendant concerning the nature of the
charges, the right to assistance of counsel, the right to confront
the witnesses against him, the right to a jury trial, the right to



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































