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CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. 85-610: Lincoln Production Credit Assn. v. Brauer.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 86-787: The Federal Land Bank of Omaha v. Walker.
Stipulation allowed; appeal dismissed.

No. 87-224: Hardin v. Rierden. Stipulation to dismiss appeal
sustained; appeal dismissed; each party to pay own costs.

No. 87-428: Witherspoon v. Sides Construction. Stipulation
allowed; appeal dismissed.

No. 87-510: Production Credit Assn. v. Hoeting. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
of appellant.

No. 87-981: Loos v. Department of Social Services.
Stipulation allowed; appeal dismissed.

No. 87-1099: King v. Plunkett. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-043: K N Energy v. City of Edgar. Stipulation
allowed; appeal dismissed.

No. 88-106: Krolikowski v. Krolikowski. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-260: Scottsbluff National Bank v. Foos. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-370: Terry v. Terry. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-518: LaChateau de Coshons v. Jacobs. Stipulation
allowed; appeal dismissed.

No. 88-546: In re Estate of Driskell. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-553: Van Valkenburg v. Pioneer Land Improvement,
Inc. Stipulation allowed; appeal dismissed.

No. 88-568: Andelt v. Beasley. Stipulation allowed; appeal

(xvii)
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dismissed; each party to pay own costs.

No. 88-596: LaChateau de Coshons v. Jacobs. Stipulation
allowed; appeal dismissed.

No. 88-637: Cottam v. Cottam. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-644: Jacobs v. LaChateau de Coshons. Stipulation
allowed; appeal dismissed.

No. 88-670: Corfield v. Emerson Electric Co. Motion and
stipulation to dismiss appeal sustained; appeal dismissed.

No. 88-773: In re Estate of Watkins. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-846: LaChateau de Coshons v. Jacobs. Stipulation
allowed; appeal dismissed.

No. 88-889: Peterson v. Lopez. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 88-958: Cidlik v. Cidlik. Stipulation allowed; appeal
dismissed.

No. 88-959: Travelers Ins. Co. v. Nelson. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-1010: Brown v. Charles Sargent Irrigation. Motion
of appellee for summary dismissal sustained; see Rule 7B(1).

No. 88-1071: State v. Taylor. Motion of appellant to dismiiss
appeal sustained; appeal dismissed without prejudice.

No. 88-1083: State v. Brown. Affirmed. See Rule 7A(1).

No. 89-001: State v. Davis. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-023: State v. Brega. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-026: West Town Homeowners v. Schneider. Motion
of appellant to dismiss appeal sustained; appeal dismissed at
cost of appellant.

No. 89-031: State v. Burgess. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-033: CVN Companies, Inc. v. Bob Cummins
Enterprises, Inc. Stipulation allowed; appeal dismissed; each
party to pay own costs.

No. 89-044: Federal Land Bank v. Germer. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).
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No. 89-057: Jecha v. Vavra. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-068: State v. Kitt. By order of the court, appeal
dismissed as moot.

No. 89-072: Jacox v. Spivak. Stipulation allowed; appeal
dismissed.

No. 89-074: State v. Mahlberg. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-092: Ponec v. Ponec. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-098: State v. Todd. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-118: State v. Davenport. Affirmed. See Rule 7A(1).

No. 89-128: Swanson v. Swanson. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-146: Graber v. Graber. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-150: City of LaVista v. Long. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-156: Briarhurst West Neighborhood Assn. v. Boggs.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 89-158: Burkey v. Burkey. Motion sustained; appeal
dismissed.

No. 89-177: Thrasher v. Smith Laboratories, Inc. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 89-180: Byars v. CNA-Fruehauf. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-184: State v. Peterson. Affirmed. See Rule 7A(1).

No. 89-188: State v. Hartmann. By order of the court,
appeal dismissed as moot.

No. 89-193: Brott v. Simon. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-197: State v. Peterson. Affirmed. See Rule 7A(1).

No. 89-201: State v. Rabago. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
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7B(2).

Nos. 89-210, 89-211, 89-212, 89-213: State v. Bean. Motion
of appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 89-223: State v. Golle. Affirmed. See Rule 7A(1).

No. 89-238: Troia v. Steak & Ale. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-304: State v. Conatella. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-307: State v. Myre. Motion of appellee for summary
affirmance sustained; jugment affirmed; see Rule 7B(2).

No. 89-311: State v. Atkinson. Affirmed. See Rule 7A(1).

No. 89-314: State v. Clark. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-315: Mark v. Green. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-319: State v. Keck. Affirmed. See Rule 7A(1).

No. 89-320: State v. Nottlemann. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-325: State v. Achziger. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-326: State v. Beck. Affirmed. See Rule 7A(1).

No. 89-332: Stanko v. Stanko. Stipulation to remand cause
to district court for further action sustained.

No. 89-333: Stanko v. Stanko. Stipulation to remand cause
to district court for further action sustained.

No. 89-342: Hulac, Inc. v. Ueding. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-344: State v. Hubbard. Affirmed. See Rule 7A(1).

No. 89-346: State v. Vrtatko. Affirmed. See Rule 7A(1).

No. 89-348: State v. Williamson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-349: State v. Williamson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-350: Bode v. James E. Simon Co. Motion of
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appellant to dismiss appeal sustained; appeal dismissed.

No. 89-355: State v. Griffin. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-356: State v. Porter. Affirmed. See Rule 7A(1).

No. 89-365: State v. Yager. Affirmed. See Rule 7A(1).

No. 89-372: State v. Thulin. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 89-374: Norwest Bank Nebraska v. Friborg. Stipulation
allowed; appeal dismissed with prejudice.

No. 89-375: State v. Humphrey. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-378: Department of Health v. Engen. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 89-379: State v. Goings. Affirmed. See Rule 7A(1).

No. 89-383: Studebaker v. Studebaker. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 89-386: State v. Hicks. Appeal dismissed. See Rule
TA(2).

No. 89-390: State v. Sheldon. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-392: Burton v, United of Omaha Life Ins. Motion of
appellant to dismiss appeal sustained; appeal dismissed; each
party to pay own costs.

Nos. 89-396, 89-397: State v. Graham. Motion of appellee
for summary affirmance sustained; judgment affirmed; see
Rule 7B(2).

No. 89-404: In re Estate of Sim. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-407: State v. Johnson. Affirmed. See Rule 7TA(1).

No. 89-408: State v. Brothwell. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-417: State v. Jenkins. Affirmed. See Rule 7A(1).

No. 89-419: State v. Bicking. Appeal dismissed. See Rule
TA(Q2).

No. 89-420: State v. Rogers. Motion of appellee for
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summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-421: State v. Kennedy. Affirmed. See Rule 7A(1).

No. 89-422: State v. Broadstone. Affirmed. See Rule 7A(1).

No. 89-423: Myers v. Lewis. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-430: State v. Trejo. Affirmed. See Rule 7A(1).

No. 89-431: State v. Alire. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-432: State v. Ritter. Motion of appellee for summary
affirmance sustained; jugment affirmed; see Rule 7B(2).

No. 89-433: State v. Uecker. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-438: Thomas v. Thomas. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-441: State v. Wagner. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-443: In re Estate of Morgan. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 89-446: State v. Bittner. Stipulation allowed; appeal
dismissed.

No. 89-449: Keane v. Keane. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 89-450: Hobbs v. Schaffer. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 89-459: State v. Little Thunder. Affirmed. See Rule
TA(1).

No. 89-460: State v. Little Thunder. Affirmed. See Rule
7AQ).

No. 89-461: Ecabert v. Ecabert. Motion of appellant to
dismiss appeal sustained; appeal dismissed. ‘

No. 89-467: Madden v. List. Stipulation allowed; appeal
dismissed.

No. 89-468: State v. Baustian. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-470: State v. Hamburger. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
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7B(2).

No. 89-471: Heritage of Bridgeport v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-474: Cole v. Tussing. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-476: Nwoke v. Brannon. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 89-480: State v. McBride. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-493: State v. Campbell. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-497: Burhoop v. Burhoop. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-504: State v. Sheeks. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-505: In re Interest of Dedrick. Stipulation allowed;
appeal dismissed.

No. 89-509: State v. Tankersley. Affirmed. See Rule 7A(1).

No. 89-510: Cloverlodge Care Center v. Department of
Social Services. Motion of appellant to dismiss appea
sustained; appeal dismissed. '

No. 89-511: Terrace Hill Manor v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-512: Fremont Care Center v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-513: Kinder Care Center v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-514: Heritage of Bel-Air v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-515: Milder Manor, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.
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No. 89-516: Sprague Nursing Home v. Department of Social
Services. Motion of appellant to dismiss appeal sustained,
appeal dismissed.

No. 89-517: Heritage of David City v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-518: Heritage of Fairbury v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-519: Heritage Health Care Center v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-520: St. Joseph Gerontology Center v. Department
of Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-521: Archbishop Bergan Mercy Hospital v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-522: Hooper Care Center v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-523: County of Lancaster v. Department of Social
Services. No cause having been shown, by order of the court,
appeal dismissed for lack of a final order.

No. 89-524: Memorial Hospital v. Department of
Administrative Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-525: Heritage Living Center v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-526: Colonial Acres Nursing Home v. Department of
Social Services. No cause having been shown, by order of the
court, appeal dismissed for lack of a final order.

No. 89-527: Our Lady of Lourdes Hospital v. Department of
Social Services. No cause having been shown, by order of the
court, appeal dismissed for lack of a final order.

No. 89-528: Beatrice Community Hospital and Health
Center, Inc. v. Department of Social Services. No cause having
been shown, by order of the court, appeal dismissed for lack of
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a final order.

No. 89-529: Good Shepherd Lutheran Home v. Department
of Administrative Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-530: Lutheran Community Hospital v. Department
of Social Services. No cause having been shown, by order of the
court, appeal dismissed for lack of a final order.

No. 89-531: Community Memorial Hospital v. Department
of Social Services. No cause having been shown, by order of the
court, appeal dismissed for lack of a final order.

No. 89-532: Tri-County Area Hospital District v.
Department of Social Services. No cause having been shown,
by order of the court, appeal dismissed for lack of a final order.

No. 89-533: The Community Hospital Association v.
Department of Social Services. No cause having been shown,
by order of the court, appeal dismissed for lack of a final order.

No. 89-534: Cheyenne County Hospital Association, Inc. v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-535: Perkins County Community Hosp. v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-536: Henderson Community Hospital v. Department
of Social Services. No cause having been shown, by order of the
court, appeal dismissed for lack of a final order.

No. 89-537: Bishop Clarkson Memorial Hospital v.
Department of Social Services. No cause having been shown,
by order of the court, appeal dismissed for lack of a final order.

No. 89-538: Nebraska Psychiatric Institute v. Department of
Social Services. No cause having been shown, by order of the
court, appeal dismissed for lack of a final order.

No. 89-539: The University Hospital Hillcrest Nursing
Home v. Department of Social Services. No cause having been
shown, by order of the court, appeal dismissed for lack of a
final order.

No. 89-540: Richard Young Memorial Hospital v.
Department of Social Services. No cause having been shown,
by order of the court, appeal dismissed for lack of a final order.

No. 89-541: Lutheran General Hospital v. Department of
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Social Services. No cause having been shown, by order of the
court, appeal dismissed for lack of a final order.

Nos. 89-542 to 89-553: Bethesda Foundation v. Department
of Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

Nos. 89-554 to 89-578: Evangelical Lutheran Good
Samaritan Society v. Department of Social Services. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 89-579: Bryan Memorial Hospital v. Department of
Social Services. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).

No. 89-580: Arbor Manor, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-581: Platte Valley Care Center, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-582: Platte Valley Care Center, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-583: City of Bayard v. Department of Social Services.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-584: Matney’s Colonial Manor, Inc. v. Department
of Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-585: City of Laurel v. Department of Social Services.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-586: Crowell Memorial Home v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-587: Heritage of North Platte v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-588: Tabitha, Inc. v. Department of Social Services.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-589: St. Joseph’s Nursing Home, Inc. v. Department
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of Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-590: Golden Five, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-591: City of Lincoiln v. Department of Social
Services. No cause having been shown, by order of the court,
appeal dismissed for lack of a final order.

No. 89-592: Immanuel Medical Center v. Department of
Social Services. No cause having been shown, by order of the
court, appeal dismissed for lack of a final order.

No. 89-593: Martin Luther Home Society, Inc. v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-594: City of Imperial v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-595: City of Crawford v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-596: Village Manor, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-597: The Lutheran Home v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-598: American Baptist Homes of the Midwest v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-599: Frenchman Valley Development Corporation v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-600: Mid America Care Center, Inc. v. Department
of Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-601: Sarah Ann Hester Memorial Home v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-602: Slack Nursing Home, Inc. v. Department of
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Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-603: Elms Health Care Center, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-604: Village of Verdigre v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed. _

No. 89-605: Blue Valley Lutheran Home Society, Inc. v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-606: Christian Homes, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-607: Pawnee Manor, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed. B

No. 89-608: Pierce Manor, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-609: Village of Bemer v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-610: Village of Coleridge v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed. _

No. 89-611: Bethphage Mission, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-612: Bethphage Mission, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-613: City of Fairmont v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-614: Village of Greeley v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-615: City of Wilber v. Department of Social Services.
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Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-616: City of Oakland v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-617: City of Madison v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-618: County of Kimball v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-619: City of Rushville v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-620: City of Stanton v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-621: Methodist Memorial Homes, Inc. v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-622: Valley View of North Platte, Inc. v. Department
of Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-623: Hillcrest Care Center, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-624: Papillion Manor, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-625: Logan Valley Manor, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-626: Nebraska Nursing Home, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-627: Ketter Manor, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-628: Sutton Community Home Corporation v.
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Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-629: Village of Stuart v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-630: County of Garden v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-631: County of Garden v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-632: Friendship Villas Ltd., Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-633: Heritage of Geneva, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-634: North Bend Senior Citizens Home, Inc. v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-635: K.S.R.C., Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-636: Mother Hull Home, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-637: Regal Care Center, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-638: Beatrice Manor, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-639: Midland Villa Nursing Home, Inc. v.
Department of Social Services. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-640: Village of Trenton v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-641: County of Red Willow v. Department of Social
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Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 89-642: Crete Nursing Home, Inc. v. Department of
Social Services. Motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 89-643: Schmalenbach v. Allied Insurance Group.
Motion sustained; appeal dismissed.

No. 89-644: Rosberg v. Jacob. By order of the court, case
dismissed for want of prosecution.

No. 89-645: Kossack v. Kossack. Stipulation allowed; appeal
dismissed.

No. 89-646: State v. Eucker. Affirmed. See Rule 7A(1).

No. 89-648: Miller v. Millerville Ranch. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 89-652: State v. Synowiecki. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(Q2).

No. 89-654: State v. Williams. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-659: State v. Garrett. Affirmed. Grant, Judge.

No. 89-662: State v. Brewer. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-666: State v. Proctor. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-667: J.D. Partnership v. County of Douglas. Joint
motion for dismissal sustained; appeal dismissed with
prejudice.

No. 89-668: Liesche v. County of Douglas. By order of the
court, appeal dismissed for failure to file briefs.

No. 89-669: State v. Moss. Affirmed. See Rule 7A(1).

No. 89-671: Stennis v. Nelson & Harding. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).

No. 89-674: Kitt v. Clark. Motion of appellant to dismiss
appeal sustained; appeal dismissed without prejudice.

No. 89-679: State v. Robertus. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
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No. 89-683: Bockhahn v. City of Grand Island. Stipulation
allowed; appeal dismissed.

No. 89-687: State v. Friis. Affirmed. See Rule 7A(1).

No. 89-688: EMM Company v. H & H Transmissions.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay Own costs.

No. 89-689: Tucker v. Tucker. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No. 89-694: Stanko v. Stanko. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice.

No. 89-695: Citizens State Bank v. KO Limited Partnership.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 89-696: State v. Cook. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-699: State v. Block. Motion of appellee for summary
affirmance sustained; judgment affirmed: see Rule 7B(2).

No. 89-701: Kostolich v. Sherwood Homes, Inc. Stipulation
allowed; appeal dismissed.

No. 89-702: State v. Dack. Affirmed. See Rule 7A(1).

Nos. 89-703, 89-704: State v. Sterba. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-706: State v. Little. Affirmed. See Rule 7A(1).

No. 89-709: First United Bank of Bellevue v. Pelton. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. 89-715: State v. Cisneros. Affirmed. See Rule 7A(1).

No. 89-717: State v. Rodriguez. Affirmed. See Rule 7A(1).

No. 89-718: Kitt v. State. Motion of appellant to dismiss
appeal sustained; appeal dismissed without prejudice.

No. 89-720: Kong-Boonrod v. Moon. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice; each
party to pay Own costs.

No. 89-723: Feik v. Feik. Stipulation allowed; appeal
dismissed.

No. 89-726: State v. Van DeMark. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-727: State v. Colby. Motion of appellee for summary
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affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-741: State v. Scott. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-742: State v. Santee. Affirmed. See Rule 7A(1).

No. 89-749: State v. Jones. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No. 89-752: State v. Messersmith. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-757: Hasselmann v. Hasselmann. Stipulation
allowed; appeal dismissed.

No. 89-760: State v. Matthews. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-778: State v. Hill. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-787: State v. Gardner. Affirmed. See Rule 7A(1).

No. 89-788: State v. Strickland. Affirmed. See Rule 7A(1).

No. 89-801: State v. Royal. Motion of appellee for summary
affirmance sustained; see Rule 7B(2).

No. 89-813: Bryant v. Owen. Stipulation allowed; appeal
dismissed.

No. 89-822: State v. Williams. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-827: Armstrong v. State of Nebraska. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).

No. 89-841: Weiner v. Ancona Bros. Stipulation allowed,;
appeal dismissed with prejudice; each party to pay own costs.

Nos. 89-854, 89-855, 89-856: In re Conservatorship of
Parkos. Motion of appellee for summary dismissal sustained;
see Rule 7B(1).

No. 89-884: First National Bank v. Baker. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
of appellant.

No. 89-1015: First National Bank Holdrege v. Board of
Equal. Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-1162: Morrison v. The Seamless Raingutter Co.
Stipulation allowed; appeal dismissed.
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No. 89-1176: Adams Bank & Trust v. United Fire & Casualty
Co. Stipulation allowed; appeal dismissed; each party to pay
own costs.

No. 89-1190: Wilson v. Wilson. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-1201: Atlas Engineering Co. v. American National
Bank. By order of the court, appeal dismissed pursuant to order
to show cause dated September 26, 1989.

No. 89-1216: State v. Harbour. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. 89-1237: Kitt v. Lamb. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 89-1255: Freezer Services, Inc. v. Waller. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).

No. 89-1261: Mundt v. City of Alliance. Stipulation allowed;
appeal dismissed.

No. 89-1283: Hogan v. Malashock. Stipulation allowed;
appeal dismissed.

No. 89-1319: Ameritrade, Inc. v. Perelman-Carley & Assoc.
Stipulation allowed; appeal dismissed.
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Agency: Words and Phrases. An agency is a fiduciary relationship, resulting
from one person’s manifested consent that another may act on behalf and
subject to the control of the person manifesting such consent, and, further,
resulting from another’s consent to so act.

Principal and Agent. The scope of an agent’s authority is a question of fact.
Principal and Agent: Words and Phrases. In the relationship of principal and
agent, an agent’s actual authority is the power to act on the principal’s behalf in
accordance with the principal’s consent to the agency.

Contracts. One who signs a document without reading it cannot later avoid the
effect of the signed document by claiming lack of knowledge concerning the
document’s contents.

Workers’ Compensation: Liability: Contracts. When an employer, liable to an
employee under the Nebraska Workers’ Compensation Act, agrees to indemnify
a third party for a loss sustained as the result of the third party’s payment to the
indemnitor’s employee, the employer’s exclusion from liability accorded by the
Workers’ Compensation Act does not preclude the third party’s action to
enforce the indemnity agreement with the indemnitor-employer.

Contracts: Words and Phrases. An indemnity agreement is a contract to be
construed according to the principles generally applied in construction or
interpretation of other contracts.

Contracts: Negligence: Intent. An indemnitee may be indemnified against his
own negligence if the contract contains express language to that effect or
contains clear and unequivocal language that that is the intention of the parties.
Contracts: Negligence. Neb. Rev. Stat. § 48-425 (Reissue 1988) does not
preclude indemnification against a breach of the statutory duty concerning
scaffolding.

Contracts: Damages: Trial. A factual question concerning damages recoverable
in an action on an indemnity agreement, whether such question involves
causation or amount of damages, is a matter for the fact finder.

M
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Appeal from the District Court for Douglas County: JAMES
M. MuRrpHY, Judge. Affirmed.

Richard L. Walentine and Betty L. Egan, of Walentine,
O’Toole, McQuillan & Gordon, for appellant.

Michael F. Kinney, of Cassem, Tierney, Adams, Gotch &
Douglas, and Michael E. Waldeck and Randa Rawlins, of
Niewald, Waldeck, Norris & Brown, for appellee Speedway
Scaffold.

HasTiNnGs, C.J., WHITE, SHANAHAN, and FAHRNBRUCH, JJ.,
and McGINN, D.J.

SHANAHAN, J.

As the result of a bench trial, Speedway Scaffold Company
(Speedway) recovered a judgment against Contractor
Associates, Inc. (Contractor), for $1,114,989.10 based on an
indemnity agreement. Contractor appeals and claims that the
district court erred in finding that Speedway was entitled to
contractual indemnity, and in finding that Contractor was
liable to pay an attorney fee for counsel representing the
insurance carrier for Speedway’s excess coverage.

STANDARD OF REVIEW

In a bench trial of alaw action, a trial court’s factual findings
have the effect of a verdict and will not be set aside unless clearly
erroneous. Alliance Nat. Bank v. State Surety Co., 223 Neb.
403, 390 N.W.2d 487 (1986). In reviewing a judgment awarded
in a bench trial of a law action, the Supreme Court does not
reweigh evidence but considers the evidence in a light most
favorable to the successful party and resolves evidentiary
conflictsin favor of the successful party, who is entitled to every
reasonable inference deducible from the evidence. Zeller v.
County of Howard, 227 Neb. 667, 419 N.W.2d 654 (1988);
Alliance Nat. Bank v. State Surety Co., supra; McKinstry v.
County of Cass, 228 Neb. 733, 424 N.W.2d 322 (1988).

FACTS
Since 1979, Contractor, a masonry contractor, periodically
leased scaffolding equipment from Speedway. When
Contractor needed scaffolding, its president, Jesse Sutton,
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contacted Speedway and ordered scaffolding, which was
delivered to the site of Contractor’s work. On delivery of
scaffolding, Speedway required the signature of a Contractor
employee on a written lease and retained the signed original of
the lease. Contractor received a copy of the signed lease.
Although Speedway sometimes erected scaffolding for other
customers, Contractor usually erected the scaffolding by itself.

If Contractor failed to return all the scaffolding at the end of
the lease, Speedway continued to charge Contractor rent for the
unreturned equipment. However, if Contractor informed
Speedway that Contractor would keep the equipment,
Speedway billed Contractor for the price of the equipment
retained.

In October 1980, Speedway revised the form of its standard
lease and used the new form in all lease transactions from that
time. The front of the lease form reflected the lessee’s name, the
type and amount of scaffolding involved, the date when the
scaffolding was ordered, and the location where the scaffolding
was delivered. The front of the form also had a place for a
signature underneath the words “Received Equipment In Good
Order and Subject to Conditions of Rental By [blank line].”
Immediately beneath the signature line the following was
printed in bold uppercase letters: “NOTE: SEE REVERSE
SIDE FOR TERMS AND CONDITIONS OF LEASE. ALL
WARRANTIES DISCLAIMED.” The reverse side of
Speedway’s revised form contained 18 numbered paragraphs
expressing conditions of the lease. Most of the paragraphs were
in standard type, with conventional upper and lowercase
letters. However, at the center of the reverse side, in uppercase
bold print, the following appeared:

11. INDEMNIFICATION: LESSEE SHALL
INDEMNIFY AND DEFEND LESSOR AGAINST
AND HOLD LESSOR HARMLESS FROM ANY AND
ALL CLAIMS, ACTIONS, SUITS, PROCEEDINGS,
COSTS, EXPENSES, DAMAGES AND LIABILITIES,
INCLUDING ATTORNEY’S FEES WHICH:

(1) RELATE TO INJURY OR TO DESTRUCTION
OF PROPERTY, OR BODILY INJURY, ILLNESS,
SICKNESS, DISEASE OR DEATH OF ANY PERSON
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(INCLUDING EMPLOYEES OF LESSEE), AND;

(2) ARE CAUSED, OR CLAIMED TO BE CAUSED,
IN WHOLE OR IN PART BY THE EQUIPMENT
LEASED HEREIN OR BY THE LIABILITY OR
CONDUCT (INCLUDING ACTIVE, PASSIVE,
PRIMARY OR SECONDARY) OF LESSOR, ITS
AGENTS OR EMPLOYEES, OR ANYONE FOR
WHOSE ACTS ANY OF THEM MAY BE LIABLE.
THE PARTIES AGREE THAT LESSOR SHALL ONLY
BE LIABLE OR RESPONSIBLE FOR ACTIONS OF
WILFUL MISCONDUCT.

LESSEE SHALL, AT ITS OWN COST AND
EXPENSE, DEFEND LESSOR AGAINST ALL SUITS
OR PROCEEDINGS COMMENCED BY ANYONE IN
WHICH LESSOR IS NAMED A PARTY FOR WHICH
LESSOR IS ALLEGED TO BE LIABLE OR
RESPONSIBLE AS A RESULT OF OR ARISING OUT
OF THE EQUIPMENT OR ANY ALLEGED ACT OR
OMISSION BY LESSOR, AND LESSEE SHALL BE
LIABLE AND RESPONSIBLE FOR ALL COST,
EXPENSES AND ATTORNEY’S FEES INCURRED IN
SUCH DEFENSE AND/OR SETTLEMENT,
JUDGMENT OR OTHER RESOLUTION. IN THE
EVENT THAT SUCH ACTION IS COMMENCED
NAMING LESSOR AS A PARTY, LESSOR MAY
ELECT TO DEFEND ACTION ON ITS OWN BEHALF
AND LESSEE AGREES THAT IT SHALL BE LIABLE
FOR ALL COSTS, EXPENSES AND ATTORNEY’S
FEES INCURRED BY LESSOR IN SUCH DEFENSE.

PURPOSE OF THIS CLAUSE: IT IS THE
PURPOSE OF THIS CLAUSE TO SHIFT THE RISK
OF ALL CLAIMS RELATING TO THE LEASED
PROPERTY TO THE LESSEE DURING THE ENTIRE
TERM OF THIS LEASE.

Contractor kept all its copies of Speedway leases in a folder
at Contractor’s office, where the leases were available for
review if needed or desired. On various occasions, Sutton had
seen the Speedway leases and read some of the provisions on the
back of the lease forms, although he did not recall having read
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the indemnity provision contained in paragraph 11 on the
reverse side of each Speedway lease. However, Sutton
understood the concept and consequences of indemnity. All
Contractor employees at the jobsite were authorized to sign the
lease form which accompanied scaffolding deliveries from
Speedway. Sutton never informed Speedway that Contractor
would not accept the indemnity provision in Speedway’s leases
and never limited the authority of Contractor employees to sign
a lease, which always accompanied scaffolding deliveries from
Speedway.

After 2 years of periodic leasing from Speedway pursuant to
the lease form revised in 1980, Sutton called Speedway on
November 17, 1982, and ordered scaffolding under a lease,
which was to be delivered by Speedway and erected by
Contractor at its jobsite. Speedway delivered the scaffolding as
requested. Although the signature on the lease form which
accompanied the order is somewhat illegible, Sutton
acknowledged that the signature “looks like it was Harvey
Cowan,” a mason tender for Contractor, who signed the lease
bearing the acknowledgment that Cowan had received the
scaffolding subject to the conditions on the reverse side of the
form.

On November 18, 1982, some of Speedway’s scaffolding,
which was delivered on November 17, collapsed on account of a
failure in the material brackets for the scaffolding and injured
Bernard Oddo, one of Contractor’s employees. Evidence
indicated that Contractor, sometime after November 18,
purchased from Speedway the material brackets which were
found to be defective. Oddo sued Speedway for negligence and
joined Contractor pursuant to Neb. Rev. Stat. § 48-118
(Reissue 1988) to determine Contractor’s subrogation interest
as the result of workers’ compensation benefits paid to Oddo.
On the basis of the indemnity agreement in the scaffolding
lease, Speedway cross-petitioned against Contractor and
sought indemnification for any loss sustained as the result of
Oddo’s claim.

Two law firms participated in Speedway’s defense to Oddo’s
action. Cassem, Tierney, Adams, Gotch & Douglas of Omaha
represented Speedway’s primary liability insurance carrier,
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Western Insurance Company, which supplied coverage with a
$500,000 limit. Niewald, Waldeck, Norris & Brown of Kansas
City, Missouri, represented Speedway’s excess insurance carrier,
Stonewall Insurance Company. Expert testimony showed that
separate representation by the two insurance companies was
necessary because conflicts between the companies’ interests
might develop during the litigation. An expert testified that the
effort expended on the case and the fees charged by the
Niewald, Waldeck firm were fair and reasonable.

Eventually, Speedway settled with Oddo for $1,033,073.82
and incurred attorney fees and other expenses of $81,915.28,
including Niewald, Waldeck’s fee of $23,203.21, in defense of
Oddo’s claim. The district court awarded Speedway
$1,114,989.10 in its cross-petition against Contractor, the
combined amounts of the Oddo settlement and the costs of
defense.

COWAN'’SSIGNATURE AND AUTHORITY

Contractor argues that the court erred in finding that Cowan
signed the lease for the scaffolding involved in the Oddo
accident and in finding that Cowan had authority to bind
Contractor to the indemnity provision in the Speedway lease.

Regarding the signature attributable to Cowan as an
employee of Contractor, Sutton acknowledged that the
signature appeared to be Cowan’s. Contractor presented no
evidence that Cowan did not sign the lease. The evidence
supports the district court’s factual conclusion that Cowan
signed the Speedway lease.

“An agency is a fiduciary relationship, resulting from one
person’s manifested consent that another may act on behalf and
subject to the control of the person manifesting such consent,
and, further, resulting from another’s consent to so act.” Dunn
v. Hemberger, 230 Neb. 171, 180,430 N.W.2d 516, 522 (1988).

The scope of an agent’s authority is a question of fact.
Draemel v. Rufenacht, Bromagen & Hertz, Inc., 223 Neb. 645,
392 N.W.2d 759 (1986); T. S. McShane Co. v. Great Lakes Pipe
Line Co., 156 Neb. 766, 57 N.W.2d 778 (1953). In the
relationship of principal and agent, an agent’s actual authority
is the power to act on the principal’s behalf in accordance with
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the principal’s consent to the agency. See Farmers Union Coop
Assn. v. Commercial State Bank, 187 Neb. 376, 191 N.w.2d
168 (1971).

Sutton admitted that Cowan had authority to sign
documents on behalf of Contractor. Speedway required that its
lease form, accompanying any scaffolding ordered, be signed
by the recipient when the scaffolding was delivered, which was
a longstanding practice between Speedway and Contractor.
Thus, evidence supports the factual conclusion that Cowan
signed the lease with authority from Contractor. Moreover,
Contractor, through Sutton, had ample opportunity to read
Speedway’s leases before Cowan signed the lease which is the
subject of this litigation. One who signs a document without
reading it cannot later avoid the effect of the signed document
_ by claiming lack of knowledge concerning the document’s

contents. In re Estate of Peterson, 221 Neb. 792, 381 N.W.2d
109 (1986); Universal Surety Co. v. Jed Constr. Co., Inc., 200
Neb. 712, 265 N.W.2d 219 (1978). For that reason, the court did
not err in its finding that Cowan signed the lease with authority
to bind Contractor to the indemnity provision contained in the
signed lease.

WORKERS’ COMPENSATION AND INDEMNITY
Contractor claims that Neb. Rev. Stat. § 48-148 (Reissue
1988) of the Nebraska Workers’ Compensation Act bars
Contractor’s liability under the indemnity agreement in the
Speedway lease. Section 48-148 states:

If any employee, or his or her dependents in case of
death, of any employer subject to the Nebraska Workers’
Compensation Act files any claim with, or accepts any
payment from such employer, or from any insurance
company carrying such risk, on account of personal
injury, or makes any agreement, or submits any question
to the Nebraska Workers’ Compensation Court under
such act, such action shall constitute a release to such
employer of all claims or demands at law, if any, arising
from such injury.

In Union Pacific RR. Co. v. Kaiser Ag. Chem. Co., 229 Neb.
160, 425 N.W.2d 872 (1988), Union Pacific sued Kaiser to
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recover under an indemnity agreement for Union Pacific’s
settlement of a negligence claim by a Kaiser employee, who had
received workers’ compensation benefits from Kaiser. Kaiser
argued that the Nebraska Workers’ Compensation Act
precluded an employer’s contractual liability for
indemnification of a tortious third party (Union Pacific) on
account of payments made to Kaiser’s employee in settlement of
the tort claim against Union Pacific. This court rejected
Kaiser’s argument:

We find nothing in the Nebraska Workers’
Compensation Act, by express provision or implication,
and nothing in the public policy of the State of Nebraska,
which prevents an employer’s contractual obligation to
indemnify a third party concerning a loss sustained
through the third party’s payments to the indemnitor’s
employee. Therefore, we now hold that when an
employer, liable to an employee under the Nebraska
Workers’ Compensation Act, agrees to indemnify a third
party for a loss sustained as the result of the third party’s
payment to the indemnitor’s employee, the employer’s
exclusion from liability accorded by the Workers’
Compensation Act does not preclude the third party’s
action to enforce the indemnity agreement with the
indemnitor-employer. The Union Pacific-Kaiser
agreement contains no specific provision or language
which excludes, exempts, or exonerates Kaiser from
liability for indemnification or contribution as a
contractual duty. We decline to rewrite the agreement
between Union Pacific and Kaiser and insert a contractual
provision precluding Kaiser’s liability for indemnification
or contribution concerning Union Pacific’s settlement
with Kaiser’s employee, Blomenkamp. Kaiser’s claim that
the Nebraska Workers’ Compensation Act provides
exclusive liability and, therefore, immunizes Kaiser from
Union Pacific’s action to enforce the agreement for
indemnification or contribution is without merit.

229 Neb. at 169-70, 425 N.W.2d at 879.
The indemnity agreement between Speedway and
Contractor, expressed in paragraph 11 of the scaffolding lease,
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contains no specific provision or language which excludes,
exempts, or exonerates Contractor from indemnification as a
contractual duty. See Union Pacific RR. Co. v. Kaiser Ag.
Chem. Co., supra.

Nevertheless, Contractor maintains that the language in the
indemnification clause of Speedway’s lease is unclear and an
ineffective circumvention of the exclusivity otherwise attendant
to claims governed by the Nebraska Workers’ Compensation
Act, and which, Contractor argues, allows Speedway’s
indemnity recovery for its own negligence.

“An indemnity agreement is a contract to be construed
according to the principles generally applied in construction or
interpretation of other contracts.” Union Pacific RR. Co.,
supra at 170, 425 N.W.2d at 879. See, also, Peter Kiewit Sons
Co. v. O’Keefe Elevator Co., Inc., 191 Neb. 50, 213 N.W.2d
731 (1974); First Trust Co. v. Airedale Ranch & Cattle Co., 136
Neb. 521, 286 N.W. 766 (1939). “ ‘An indemnitee may be
indemnified against his own negligence if the contract contains
express language to that effect or contains clear and
unequivocal language that that is the intention of the parties.” ”
Omaha P. P. Dist. v. Natkin & Co., 193 Neb. 518, 522, 227
N.W.2d 864, 867 (1975) (quoting Peter Kiewit Sons Co. v.
O’Keefe Elevator Co., Inc., supra).

The indemnity clause in the Speedway lease provided that
Contractor would indemnify Speedway for claims arising out
of Speedway’s “CONDUCT (INCLUDING ACTIVE,
PASSIVE, PRIMARY OR SECONDARY).” In addition, the
clause stated that the “LESSOR SHALL ONLY BE LIABLE
OR RESPONSIBLE FOR ACTIONS OF WILFUL
MISCONDUCT.” Finally, the lease declared that the purpose of
the indemnity clause was “TO SHIFT THE RISK OF ALL
CLAIMS RELATING TO THE LEASED PROPERTY TO
THE LESSEE DURING THE ENTIRE TERM OF THIS
LEASE.” Although the lease’s indemnity clause does not
contain the word negligence, the intended consequence of
indemnity is expressed clearly and unequivocally—Contractor
was obligated to indemnify Speedway concerning claims arising
from Speedway’s conduct, including negligence, but excluding
claims based on Speedway’s willful misconduct.
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STATUTORY LIABILITY FOR SCAFFOLDS

Contractor asserts that its agreement to indemnify Speedway
is unenforceable to the extent that Contractor has agreed to
indemnify Speedway for a breach of Speedway’s duty under
Neb. Rev. Stat. § 48-425 (Reissue 1988), which provides:

All scaffolds, hoists, cranes, stays, ladders, supports or
other mechanical contrivances used in the erection,
repairing, alteration, removal or painting of any house,
building, bridge, viaduct or other structure, shall be
erected and constructed in a safe, suitable and proper
manner. Scaffolding or staging, swung or suspended from
an overhead support and more than twenty feet from the
ground floor, shall have, where practicable, a safety rail
properly bolted, secured and braced, rising at least
thirty-four inches above the floor or main portion of such
scaffolding or staging, and extending along the entire
length of the outside and ends thereof and properly
attached thereto, and such scaffolding and staging shall be
so fastened as to prevent the same from swaying from the
building or structure.

As a result of § 48-425, one who erects, constructs,
maintains, or supplies scaffolding must see that the scaffolding
is erected and constructed in a safe, suitable, and proper
manner. Hand v. Rorick Constr. Co., 190 Neb. 191, 206
N.W.2d 835 (1973). Breach of the duty imposed by § 48-425
constitutes negligence per se, not merely evidence of negligence.
Johnson v. Weborg, 142 Neb. 516, 7 N.W.2d 65 (1942). See,
also, Winterson v. Pantel Realty Co., 135 Neb. 472, 282 N.W.
393 (1938); Stevens v. Luther, 105 Neb. 184, 180 N.W. 87
(1920).

Speedway, as a supplier of scaffolding, had a duty to supply
scaffolding constructed in a “safe, suitable and proper
manner.” However, notwithstanding the duty imposed by
§ 48-425, Speedway could obtain indemnification against a
breach of its duty, that is, Speedway may, and did, contract for
indemnification against its own negligence regarding a scaffold
which it supplied. See, Omaha P. P. Dist. v. Natkin & Co.,
supra; Peter Kiewit Sons Co. v. O’Keefe Elevator Co., Inc.,
supra. Under the circumstances of this case, nothing precludes
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contractual indemnification simply because Speedway’s loss,
for which it sought indemnification from Contractor, may have
arisen out of the breach of a statutory duty rather than breach
of a duty at common law. Thus, § 48-425 does not preclude
indemnification against a breach of the statutory duty
concerning scaffolding.

LEASE OR SALE

Contractor argues that the defective material brackets which
caused the Oddo accident were not covered by the lease
agreement because Contractor eventually purchased the
brackets. The uncontroverted evidence shows that the brackets
were originally leased from Speedway and remained as parts of
the leased equipment until Contractor informed Speedway that
Contractor wished to purchase the brackets after the Oddo
accident. There is no evidence that Contractor made any
attempt to purchase the brackets before Oddo’s accident.
Contractor’s argument regarding the defective material
brackets has no support in the record and is entirely without
merit.

ATTORNEY FEE

Finally, Contractor contends that it is not liable for the
attorney fee of Niewald, Waldeck, which, Contractor argues,
had no part in achieving the settlement with Oddo, since
Speedway was already represented by the attorneys for
Speedway’s primary liability insurance carrier. Speedway’s lease
to Contractor states that, regarding defense of an action against
the lessor, the lessee “SHALL BE LIABLE FOR ALL COSTS,
EXPENSES AND ATTORNEY’S FEES INCURRED BY
LESSOR IN SUCH DEFENSE.” A factual question
concerning damages recoverable in an action on an indemnity
agreement, whether such question involves causation or
amount of damages, is a matter for the fact finder. See
Insurance Co. of North America v. Hawkins, 197 Neb. 126,
246 N.W.2d 878 (1976). See, also, Bankers Surety Co. v. Cross,
100 Neb. 98, 158 N.W. 457 (1916). Contractor’s claim regarding
the attorney fee in this case is without merit.
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CONCLUSION
The judgment for Speedway Scaffold Company is supported
by the evidence and is, therefore, affirmed.
AFFIRMED.

HEeESE PRODUCE COMPANY, APPELLANT, V. ROBERT LUEDERS,
APPELLEE.
HEeESE PRODUCE COMPANY, APPELLANT, V. DAVID LUEDERS,
APPELLEE.
443N.W.2d 278

Filed July 28, 1989. Nos. 87-978, 87-979.

1. Contracts: Compromise and Settlement. A settlement agreement is subject to
the general principles of contract law.

2. Appeal and Error. In a bench trial of an action at law, the factual findings by the
trial court have the effect of a jury verdict and will not be set aside unless they are
clearly wrong.

3. Contracts: Evidence. Neb. Rev. Stat. § 7-107(2) (Reissue 1987) does not make
an oral contract invalid, but only relates to the character of evidence by which it
may be established.

4. Evidence: Appeal and Error. It is incumbent on one, not wishing to be bound by
evidence made incompetent by statute, to make timely objection when it is
offered. It is too late to raise the objection for the first time in the appellate
court.

5. Statute of Frauds: Debtors and Creditors: Consideration. Where the principal
object of a party promising to pay the debt of another is to promote his own
interests, and not to become a guarantor or surety, and the promise is made on
sufficient consideration, it will be valid although not in writing.

6. : : . The consideration to support an oral promise to pay
the debt of another must operate to the advantage of the promisor and place him
under a pecuniary obligation to the promisee independent of the original debt,
which obligation is to be discharged by the payment of that debt.

7. Court Rules: Waiver. In appropriate circumstances where no injustice would
result, the district court may exercise its inherent power to waive its own rules.

8. Contracts; Compromise and Settlement. To have a settlement agreement there
must be a definite offer and an unconditional acceptance.
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Appeal from the District Court for Thurston County:
DARvVIDD. QuisT, Judge. Affirmed.

Daniel A. Smith, of Stanek & Smith, for appellant.

Charles W. Balsiger, of Jewell, Gatz, Collins, Dreier,
Fitzgerald & Balsiger, for appellees.

BosLAUGH, CAPORALE, and GRANT, JJ., and SPRAGUE and
MuLLEN,D. JJ.

GRANT, J.

These are consolidated appeals from the district court for
Thurston County. Plaintiff-appellant, Heese Produce
Company (Heese), filed these actions in the Thurston County
Court to collect accounts allegedly due from defendants-
appellees, Robert Lueders (case No. 87-978) and David Lueders
(case No. 87-979). Defendants each filed a cross-petition,
alleging breach of express and implied warranty, negligence,
and product liability in an amount exceeding the jurisdictional
limit of the county court. The cases were certified to the district
court pursuant to Neb. Rev. Stat. § 24-302.01 (Reissue 1985)
and were set for trial on April 14, 1987. The district court was
informed of a settlement, and the cases were continued.

On April 20, 1987, defendants each filed a “Motion to
Confirm Settlement and Enter Judgment Thereon.” After an
evidentiary hearing on September 2, 1987, the district court
sustained defendants’ motions and dismissed Heese’s petitions
and defendants’ cross-petitions, with prejudice.

Heese timely appealed to this court, contending the district
court erred as a matter of law in finding the parties had entered
into an enforceable compromise and settlement agreement and,
therefore, in sustaining defendants’ motions to confirm
settlement and enter judgment thereon. We affirm.

The record shows that these actions were filed by Heese in the
Thurston County Court on November 19, 1984, to collect an
account allegedly due from Robert Lueders in the amount of
$3,202.28 and an account allegedly due from David Lueders in
the amount of $4,878.20. The petitions further alleged that the
defendants each purchased, on account, chemical and fertilizer
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products from Heese and that to secure the indebtedness Heese
filed “Notices of Fertilizer Lien on Crops” with the county
clerks of Thurston, Cuming, and Wayne Counties.

On March 28, 1985, with the permission of the county court,
both defendants filed cross-petitions alleging breach of express
and implied warranty, negligence, and product liability in
connection with certain herbicides sold to them by Heese. In the
cross-petitions, Robert Lueders sought $22,346.80 and David
Lueders sought $21,847.92 from Heese “for loss of income due
to the decreased yields on [Lueders’] various tracts of real
estate, and for incidental and consequential damages.” Since
the cross-petitions exceeded the jurisdictional limit of the
county court, the cases were certified to district court.

On February 26, 1987, defendants filed motions to set the
two actions separately for jury trial. On March 12, 1987, the
. district court set the cases for trial on April 14. The court was
informed of a settlement by letter dated March 30, 1987. Each
defendant’s “Motion to Confirm Settlement and Enter
Judgment Thereon” was filed on April 20.

A hearing on the motions was held September 2, 1987.
Defendants were represented by Charles Balsiger, and Heese
was represented by Stuart Mills and Eric Kruger. Kruger told
the court that he also appeared “by a special appearance only”
on behalf of Tri-State Insurance Company (Tri-State), Heese’s
insurance carrier. There was no ruling on this special
appearance.

Correspondence regarding the attempted settlement of these
matters was admitted in evidence at the September 2 hearing,
without objection. Balsiger’s March 6, 1987, letter to Kruger
and Mills proposed that Heese “dismiss the respective petitions
with prejudice and deliver a release of the alleged lien as to each
case. In consideration for that action the defendants will
dismiss their respective causes of action with prejudice.”
Balsiger’s notes regarding a telephone call from Mills on March
12 indicate that Mills offered “to settle with Lueders jointly for
$5000.” That is, Heese would settle its claims against both
defendants for a payment of $5,000.

Kruger’s March 19, 1987, letter to Balsiger and Mills
pertaining to defendants’ cross-petitions states:
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So that there is no misunderstanding, I am of the
opinion that the $5,000.00 offered by my client exceeds
the value of the counterclaim. This offer is being made, in
no small part, based upon the realities of legal expenses
going forward.

Accordingly, if Tri-State Insurance Company is
required to expend any additional costs in getting this
matter ready for trial, the offer will be withdrawn.

Kruger’s letter also bears a notation that a copy of the letter was
sent to a litigation supervisor at Tri-State regarding its insured,
Heese, and the claimants Lueders. The record does not show
any communication from Tri-State which pertains to the
settlement of Heese’s claims against the defendants.

Balsiger and Mills continued settlement negotiations. By
letter dated March 25, 1987, Balsiger rejected Mills’ March 12
“counterproposal to settle [Heese’s claims] in the amount of
$5,000,” and “submit|ted] a counteroffer to settle for the sum
of $2,500.00 payable to Heese Produce forthwith for and in
consideration of a dismissal of all claims by both parties against
the other, costs taxed to the parties as respectively incurred.
Also we would require a release of your crop liens.”

Balsiger’s notes of March 28, 1987, reflect two telephone
conversations with Mills. During the earlier conversation, Mills
counteroffered to settle Heese’s claims against defendants for
$3,000. After advising Robert Lueders of the $3,000
counteroffer, Balsiger telephoned Mills. Balsiger’s notes of this
conversation indicate that Balsiger “offered to settle at $2800 he
accepted, we are to draw the paperwork.”

Balsiger’s March 30, 1987, confirming letter to Mills and
Kruger stated as follows:

This letter will confirm my telephone conferences with
Mr. Stuart Mills on the morning of March 28, 1987,
concerning settlement of the above referenced cases.

It is our understanding these cases will be dismissed by
Heese Produce Company with Prejudice, as to the
accounts, and that in consideration of such a dismissal
Robert and Dave Lueders shall pay to Heese Produce the
sum of $2,800.00 and shall dismiss their counterclaims. In
addition Heese Produce will provide a release for the
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fertilizer liens claimed against the Lueders [sic].
Enclosed with the March 30 letter were a check from Robert
Lueders payable to “Heese Produce & Stuart Mills” in the
amount of $2,800, drafts of the documents required to dismiss
both cases with prejudice, and draft releases of the fertilizer
liens.

Also enclosed with the March 30 letter was a copy of
Balsiger’s March 30, 1987, letter to the court advising that the
cases had been settled.

On April 3, however, Kruger wrote to Balsiger enclosing new
drafts of the dismissal documents, a release, and “Tri-State’s
claim draft in the amount of $5,000.00 which is payable to both
of your clients, yourself, and to Heese Produce.” The form of
release enclosed with Kruger’s April 3 letter provided that in
consideration of the sum of $5,000, David and Robert Lueders
would “forever release, acquit and discharge” Heese from any
claims arising out of damage to the Luederses’ real property. In
other words, the release drafted by Kruger contemplated that
the defendants would dismiss their cross-petitions for a
settlement of $5,000.

Each defendant’s “Motion to Confirm Settlement and Enter
Judgment Thereon” was filed on April 20, 1987. In these
documents, the defendants alleged that Mills orally accepted
their offer “to settle at $2,800.00, payable to [Heese] with
mutual dismissals with prejudice and releases of claimed
fertilizer liens, each party to pay their respective costs, counsel
for the defendants to prepare settlement documents.” The
motions further alleged that defendants’ counsel confirmed the
settlement by letter and commenced performance of the
settlement by tendering settlement documents and “settlement
payment proceeds” of $2,800 to Mills. The motions also
alleged:

11. That contemporaneously with, and during the same
time that settlement negotiations between plaintiff and
defendants was [sic] proceeding, the plaintiff’s attorney
Stuart Mills, on behalf of the plaintiff Heese Produce, was
negotiating a separate matter with Eric Kruger, resulting in
substance in an agreement whereby the insurance
company insuring plaintiff would pay to plaintiff,
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defendants, and defendants’ counsel, the sum of
$5,000.00 to be endorsed over to plaintiff for and in
consideration of the release and discharge of any claim of
defendants set forth in defendants’ cross-petitions. These
negotiations were never disclosed to the defendants or
their attorney until after the defendants and plaintiff had
reached the settlement previously described in . . . this
Motion. Upon disclosure, the latter proposal was rejected
by the defendants as beyond the scope of the settlement
previously reached with plaintiff.

At the September 2 hearing, the trial court also took judicial
notice of an “Application” filed by Mills on August 17. The
application sought orders compelling Tri-State to pay into the
court the sum of $5,000 and compelling defendants to pay into
court the total sum of $2,800, “which sums then should be paid
to [Heese] in compromise and settlement of these cases.” The
application alleged:

1. On or about March 28, 1987, Plaintiff’s insurance
carrier, Tri-State Insurance, acting through its attorney,
Eric Kruger, agreed to pay Plaintiff the sum of $5,000.00
to avoid further exposure on Defendants’ counter claims.
Plaintiff has demanded that Tri-State Insurance pay the
sum of $5,000.00 as agreed, but it has failed and neglected
todoso.

2. On or about the same date, Plaintiff and Defendants
entered into an oral agreement to compromise and settle
these cases. It was agreed that Defendants should pay to
Plaintiff the total sum of $2,800.00 in full settlement of
both pending cases.

We note that Tri-State was never a party to this action.

On September 15, 1987, the district court entered orders
finding that “the parties reached a settlement whereby the
defendants . . . would pay to the plaintiff the sum of $2,800.00,
that the plaintiff would dismiss the petition with prejudice, and
the defendants would dismiss their respective cross-petitions
with prejudice and the plaintiff would deliver certain crop
releases to the defendants.”” The court also found that
defendants had partially performed the settlement and that the
settlement should be approved and the parties ordered to
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perform the same. The court also ordered that the petitions and
cross-petitions be dismissed with prejudice pursuant to district
court rule 16. That rule provides:

It shall be the duty of attorneys to immediately notify
the court of the dismissal, settlement, or other final
disposition of any case. Upon notice to the court or to the
clerk that an action has been settled, counsel shall file
within 30 days thereafter, unless otherwise directed by
written order, such pleadings as are necessary to terminate
the action; upon failure to do so, the court may order
dismissal of the action without further notice and without
prejudice to the right to secure reinstatement of the case
within 60 days after the date of said order by making a
showing of good cause as to why settlement was not in fact
consummated.

A settlement agreement is subject to the general principles of
contract law. Fleming Co. of Nebraska v. Michals, 230 Neb.
753, 433 N.W.2d 505 (1988); Omaha Nat. Bank v. Mullenax,
211 Neb. 830, 320 N.W.2d 755 (1982). In a bench trial of an
action at law, the factual findings by the trial court have the
effect of a jury verdict and will not be set aside unless they are
clearly wrong. Fleming Co. of Nebraskav. Michals, supra.

In support of its assignments of error, Heese appears to argue
that the correspondence offered as evidence of the oral
settlement agreement reached by Mills and Balsiger was
inadmissible under Neb. Rev. Stat. § 7-107(2) (Reissue 1987),
which provides:

An attorney or counselor has power . . . (2) to bind his
client by his agreement in respect to any proceeding within
the scope of his proper duties and powers; but no evidence
of any such agreement is receivable except the statement
of the attorney himself, his written agreement signed and
filed with the clerk, or an entry thereof upon the records
ofthecourt . ...

See, also, Simmons v. Murray, 189 Neb. 695, 204 N.W.2d 800
(1973) (Newton, J., dissenting), overruled, Omaha Nat. Bank
v. Mullenax, supra.

We note that no objections were made by any of the parties to

any of the evidence admitted during the September 2 hearing.



HEESE PRODUCE CO. v. LUEDERS 19
Citeas 233 Neb. 12

In Anderson v. Walsh, 109 Neb. 759, 763, 192 N.W. 328, 329
(1923), this court held that the former version of § 7-107(2)
“[did] not make an oral contract invalid, but only relate[d] to
the character of evidence by which it may be established.” The
Anderson court further stated at 763, 192 N.W. at 329-30:
All the evidence on the question was received in the district
court without objection, and the attorney for plaintiff
also testified concerning it, though his testimony did not
coincide with that produced for defendants. Had plaintiff
made timely objection, the evidence might have been
excluded, but, in failing to object, she waived her right to
have the contract established by only such evidence as the
statute makes competent.

It is incumbent on one, not wishing to be bound by
evidence made incompetent by statute, to make timely
objection when it is offered. It is too late to raise the
objection for the first time in the appellate court.

Since no objection was made to any of the evidence offered
during the hearing, Heese’s argument is without merit.

Heese further contends the oral settlement agreement was
unenforceable under Omaha Nat. Bank v. Mullenax, supra at
836, 320 N.W.2d at 758, a quiet title action, where we held:

An alleged oral compromise and settlement agreement not
made in open court is unenforceable where it is in
violation of the statute of frauds or in violation of a court
rule requiring all stipulations and agreements of counsel
or parties to a suit to be in writing, signed by the parties or
their attorneys.

In connection with this argument, Heese contends the oral
settlement agreement was in violation of the statute of frauds,
Neb. Rev. Stat. § 36-202(2) (Reissue 1988), which provides: “In
the following cases every agreement shall be void, unless such
agreement, or some note or memorandum thereof, be in
writing, and subscribed by the party to be charged therewith: . .
. (2) every special promise to answer for the debt, default, or
misdoings of another person . . ..”

We have held that where the principal object of a party
promising to pay the debt of another is to promote his own
interests, and not to become a guarantor or surety, and the
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promise is made on sufficient consideration, it will be valid
although not in writing. Branham v. McGinnis, 203 Neb. 664,
280 N.W.2d 47 (1979); VSC, Inc. v. Lilja, 203 Neb. 844, 280
N.W.2d 901 (1979); Fitzgerald v. Morrissey, 14 Neb. 198, 15
N.W. 233 (1883). The consideration to support an oral promise
to pay the debt of another must operate to the advantage of the
promisor (Robert Lueders) and place him under a pecuniary
obligation to the promisee (Heese) independent of the original
debt (David Lueders’ account), which obligation is to be
discharged by the payment of that debt. VSC, Inc. v. Lilja,
supra.

We determine that even if we characterize this situation as a
promise by Robert Lueders to Heese that he would pay the debt
of David Lueders, such promise was supported by new
consideration and does not fall within the statute of frauds. The
record shows that the $2,800 check was tendered by Robert
Lueders pursuant to an agreement with Heese to settle both his
and David Lueders’ accounts for that amount. In return, Heese
was to dismiss both petitions with prejudice and release the
fertilizer liens filed against both defendants’ crops. The record
supports a finding that Robert Lueders acted primarily to
promote his own interests in settling his own account with
Heese and procuring the release of liens filed against his own
crops. The settlement agreement, therefore, was not within the
statute of frauds.

In the alternative, Heese contends the oral settlement
agreement was unenforceable under our holding in Omaha
Nat. Bank v. Mullenax, 211 Neb. 830, 320 N.W.2d 755 (1982),
because the oral agreement violated rule 5 of the Uniform Rules
for the District Court of the State of Nebraska, adopted on
December 2, 1985, by the Sixth Judicial District. That rule
provides:

All stipulations not made in open court or in chambers
and recorded by the reporter and all agreements of counsel
or parties to a suit, must be reduced to writing and signed
by the parties making the same and filed with the clerk, or
they will not be recognized or considered by the court.

A copy of the uniform rules was admitted in evidence at the
September 2 hearing.
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While noncompliance with rule 5 may render an oral
settlement agreement unenforceable, Omaha Nat. Bank v.
Mullenax, supra, such should not be the result in this case. In
the application prepared by Mills and filed in the district court
on August 17, 1987, Heese specifically alleged that Tri-State
agreed to pay Heese $5,000 “to avoid further exposure on
Defendants’ counter claims.” Heese then specifically alleged
that it and defendants “entered into an oral agreement to
compromise and settle these cases. It was agreed that
Defendants should pay to Plaintiff the total sum of $2,800.00 in
full settlement of both pending cases.”

The following exchange took place at the close of the
September 2 hearing:

MR. MILLS: . ... [I]tis plaintiff’s contention that the
settlement that the plaintiff understood it would be
receiving, a total of $7,800, and that settlement because of
the refusal on the part of Mr. Balsiger’s clients, Dave and
Robert Lueders to execute the appropriate drafts and
releases cannot be made. Therefore, there was no
settlement and plaintiff would ask that the matter be
scheduled for trial.

THE COURT: Mr. Mills, as between parties, Heese
Produce and David Lueders and Heese Produce and
Robert Lueders — as between those parties your
agreements and your correspondence with Mr. Balsiger
indicates [sic] and your pleadings indicate that it was
settled upon payment by the Lueders to your client of
$2,800. Is that not correct?

MR. MILLS: . . . That’s correct, Your Honor, but the
assumption that his clients would execute whatever
releases we felt appropriate we would obviously
reciprocate by releasing whatever releases they felt deemed
appropriate.

Upon receipt of Balsiger’s March 30, 1987, letter and
enclosures, neither Mills nor Kruger informed the district court
that a settlement had not been reached. Instead, Heese made
application to the court for the $2,800 settlement amount.

The record shows that Heese conducted separate
negotiations with the defendants on the original petitions and
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with Tri-State on the cross-petitions. Heese admitted in its
application filed in the district court and Mills admitted at the
September 2 hearing that Heese had agreed to settle its claims
against the defendants for a total of $2,800.

In Omaha Nat. Bank v. Mullenax, supra, we recognized that
court rules are related to statutes of fraud but also are based
upon additional principles of efficient judicial administration.
District court rule 27 provides, “Any of the foregoing rules
shall be subject to such modification by the court as may be
necessary in special instances to meet emergencies or to avoid
injustice or great hardship.” In appropriate circumstances
where no injustice would result, the district court may exercise
its inherent power to waive its own rules. See, e.g., Raymond v.
Ingram, 47 Wash. App. 781, 737 P.2d 314 (1987).

We determine that the rule 5 requirement that “all
agreements of counsel or parties to a suit, must be reduced to
writing and signed by the parties making the same” was waived
by the trial court and that no injustice resulted from this waiver.

To have a settlement agreement, there must be a definite
offer and an unconditional acceptance. Fleming Co. of
Nebraska v. Michals, 230 Neb. 753, 433 N.W.2d 505 (1988).
The evidence presented, without objection, at the September 2
hearing supports a finding that the parties reached a settlement
agreement whereby defendants would pay to Heese a sum of
$2,800, that Heese would dismiss its petitions with prejudice,
that defendants would dismiss their cross-petitions with
prejudice, and that Heese would deliver certain releases of crop
liens to the defendants. Heese’s alleged separate negotiations
with Tri-State regarding settlement of defendants’ claims
against Heese do not fall within the scope of this agreement.
The findings of the trial court to this effect are not clearly
wrong.

The judgment of the district court is affirmed.

AFFIRMED.
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INRE APPLICATION OF GEORGE FarM Co.
GEORGE FARM CoO., APPELLANT, V. NORTHEAST NEBRASKA
TELEPHONE COMPANY, APPELLEE.

443 N.W.2d 285

Filed July 28, 1989. No. 87-1054.

Public Service Commission: Appeal and Error. In an appeal from an order of the
Public Service Commission, this court examines the record to determine
whether the commission acted within the scope of its authority and whether the
evidence shows that the order in question was unreasonable or arbitrary.

Appeal from the Nebraska Public Service Commission.
Reversed and remanded with directions.

Kurt T. Rager, of Rager & Hohenstein, P.C., for appellant.
Robert G. Scoville, of Ryan & Scoville, for appellee.

HAasTINGS, C.J., BoSLAUGH, CAPORALE, SHANAHAN, GRANT,
and FAHRNBRUCH, JJ., and CoLweLL, D.J., Retired.

PER CURIAM.

The applicant, George Farm Co., a farm corporation,
appeals from an order of the Nebraska Public Service
Commission denying its request to have its property removed
from the service area of the Northeast Nebraska Telephone
Company’s Jackson exchange and to be placed within the
service area of Northwestern Bell Telephone Company’s South
Sioux City exchange.

In an appeal from an order of the Public Service
Commission, this court examines the record to determine
whether the commission acted within the scope of its authority
and whether the evidence shows that the order in question was
unreasonable or arbitrary. If there is evidence to sustain the
findings and action of the commission, this court cannot
intervene. In re Application of Overland Exp., 229 Neb. 524,
428 N.W.2d 166 (1988).

The applicant farm corporation is located on a parcel of land
in northeast Nebraska consisting of approximately 2,200 to
2,300 acres. The land is divided approximately in half by the
boundary line between the two telephone companies servicing
the area. The land west of the boundary line is within
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Northeast’s Jackson service area, while the land east of the
boundary line is within Northwestern Bell’s South Sioux City
service area.

There are three residences on the applicant’s property.
Leland George, president of the corporation, lives in one house,
and Bradley Altena, a farmer and mechanic employed by the
applicant, lives in a house just to the west, both of which are
within the area designated for service by Northeast’s Jackson
exchange, but within one-fourth mile from the boundary line of
Northwestern Bell to the south and east. A trailer home on the
property, which at the present time is unoccupied but
apparently still has a telephone line available, is within the
South Sioux City exchange of Northwestern Bell.

The applicant does virtually all of its business within the
South Sioux City service area, and does practically no business
in the communities served by the Jackson exchange. In general,
all of the business and social contacts of the applicant; Leland
George; his son David George, who is an officer of the
corporation; and Altena are in the South Sioux City area.
Leland George’s mailing address, which apparently also acts as
the applicant’s address, is in South Sioux City. Repairs to the
farm equipment are generally made within the South Sioux City
or Sioux City, Iowa, area. The school that Altena’s children
attend is within the service area of Northwestern Bell. In short,
the applicant’s only contact with Jackson is some property
located there. One or fewer calls to Jackson per month are
made by the applicant’s employees, while the calls to the South
Sioux City area average 15 to 20 per day. However, because the
applicant has a Jackson phone, some mail is directed to it at a
Jackson address, rather than the proper South Sioux City
mailing address. As a result, some mail is misdirected and not
received.

The calls made to locations outside the Jackson exchange do
not require the payment of a long-distance fee. This is because,
although the western half of the property is within the Jackson
service area, the applicant has had a foreign exchange telephone
service line (an “FX” line) through the Jackson exchange since
the spring of 1987. The FX line enables the applicant’s
employees to make phone calls to South Sioux City without a

































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































