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CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. 86-369: Gering National Bank v. Thomas. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 86-527: Toy National Bank v. Tetherow. Motion of
appellant to dismiss appeal sustained; appeal dismissed with
prejudice at cost of appellant.

No. 86-986: Toy National Bank v. Tetherow. Pursuant to
stipulation of the parties, matter remanded to the district court
for further proceedings.

Nos. 87-272, 87-273: Liebentritt v. Nebraska Methodist
Hospital. Stipulation allowed; appeal dismissed with prejudice;
each party to pay own costs.

No. 87-312: Glover v. Department of Correctional Services.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 87-965: Blue v. American Interinsurance Exch.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 88-339: Thorell Constr. v. Travelers Ins. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No. 88-340: Thorell Constr. v. Consolidated Brokers.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 88-343: Krass v. Stednitz. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 88-369: Certificate of Need Review Committee v. Bryan
Enterprises. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).

No. 88-427: Moxham v. Moxham. Stipulation allowed;
appeal dismissed.

No. 88-751: State v. Burke. By order of the court, appeal

(xvii)



xviii CASES DISPOSED OF WITHOUT OPINION

dismissed for failure to file briefs.

No. 88-803: State v. Krimmel. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-845: Deans v. Black & Decker Mfg. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
own costs.

No. 88-876: Nelson v. Cool. Motion of appellant to dismiss
appeal sustained; appeal dismissed at cost of appellant.

No. 88-886: Mertes v. Mertes. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-913: Jizba v. City of Omaha. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 88-936: State v. West. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-963: K N Energy, Inc. v. City of Indianola.
Stipulation allowed; appeal dismissed.

No. 88-969: Palmer v. Hall. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-996: Brehm Enterprises v. The Pizza Inn. Motion of
appellant to dismiss appeal sustained; appeal dismissed with
prejudice.

No. 88-997: Nebraska Assn. of County Officials v. Boehm.
Stipulation allowed; appeal dismissed.

No. 88-1016: State v. Jones. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-1032: In re Interest of Tyler. By order of the court,
appeal dismissed for lack of a final order.

No. 88-1044: State v. McFarland. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-1045: State v. McFarland. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-1055: State v. Gibson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see rule
7B(Q2).

No. 88-1066: State v. Sims. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).
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No. 88-1067: In re Interest of Ryan. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-1081: Briggs v. Benda. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 89-008: State v. Bernhardt. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-022: State v. Waite. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-025: State v. Green. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-030: Ranch & Farm Agr. v. AID Ins. Co. Stipulation
allowed; appeal dismissed with prejudice at cost of appellant.

No. 89-035: In re Interest of Tyler. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-036: State v. Speicher. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-038: State v. McNichols. Affirmed. See Rule 7A(1).

No. 89-042: Douglas County Bank & Trust Co. v. Lies.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 89-045: Lange v. Gunter. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-050: State v. Culkins. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 89-053: Anderson Electric Co. v. Scott Knudsen Homes.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 89-058: State v. Buggs. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-066: State v. Davenport. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2). ’

No. 89-069: State v. Arguello. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-073: Reed v. Gooch Foods, Inc. Motion of appellant
to dismiss appeal sustained; appeal dismissed.
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No. 89-077: Samus v. Samus. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 89-078: State v. Kubes. Judgment affirmed. See Rule
TA(1).

No. 89-082: Hilliard v. Scottsbluff National Bank.
Stipulation allowed; appeal dismissed.

No. 89-084: Lundstrom v. George A. Hormel & Co.
Stipulation allowed; appeal dismissed at cost of appellant.

No. 89-089: Westin v. Westin. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-101: State v. Kloss. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-102: Blank v. Blank. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-106: State v. Contreras. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 89-107: Jensen v. McDonald’s, Inc. Stipulation allowed;
appeal dismissed.

No. 89-112: Thoresen v. Thoresen. By order of the court,
appeal dismissed for failure to file briefs.

No. 89-115: State v. Kellogg. Stipulation allowed; appeal
dismissed.

No. 89-120: State v. Beckwith. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-123: State v. Brewer. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-126: In re Interest of Shaw. Stipulation allowed;
appeal dismissed.

No. 89-133: State v. Williams. Affirmed. See Rule 7A(1).

No. 89-137: Kersch v. Pfeifer. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-145: State v. Black. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-153: McGinn v. McGinn. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-161: State v. Brooks. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).



CASES DISPOSED OF WITHOUT OPINION Xxi

No. 89-162: State v. Brooks. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

Nos. 89-171, 89-172: John Hancock Mutual Life v. Brush.
Stipulation allowed; appeal dismissed with prejudice at cost of
appellant.

No. 89-173: State v. Chavez. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-179: State v. Akin. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-181: Markovic v. Department of Appeal Board.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 89-182: State v. Walker. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-182: State v. Walker. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-183: State v. Kramer. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-185: State v. Adams. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-194: Contreras v. Higgins. Stipulation allowed;
appeal dismissed.

No. 89-198: State v. Boyd. Affirmed. See Rule 7A(1).

Nos. 89-203, 89-204, 89-205, 89-206: Bethesda Care Center
v. Department of Social Services. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice at
cost of appellant.

No. 89-208: State v. Muhleka. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-218: State v. Dack. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 8§9-222: State v. Purdy. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-227: State v. Boswell. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 89-233: State v. Stratton. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-234: State v. Springett. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-236: State v. Velder. Affirmed. See Rule 7A(1).

No. 89-247: Blount v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-248: Brown v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-249: Bunton v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-250: Bunton v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-251: Cleveland v. Fitzgibbons. Motion of appellee
for summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-252: Clinkscale v. Fitzgibbons. Motion of appellee
for summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-253: Cooper v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-254: Freeman v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-255: Gantt v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-256: Harris v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-257: Hunter v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
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Rule 7B(1).

No. 89-258: James v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-259: Johnson v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-260: Jones v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-261: Lewis v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-262: Loud v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-263: Marrs v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-264: Martin v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-265: Mays v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-266: McGee v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-267: Moore v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-268: Nedd v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-269: Newsome v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-270: Price v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
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Rule 7B(1).

No. 89-271: Rideout v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-272: Scott v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-273: Smith v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-274: Straughn v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-275: Straughn v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-276: Thomas v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. §9-277: Veland v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-278: Willis v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-279: Young v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-280: McClarty v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-281: Easter v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-282: Johnson v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-283: Taylor v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
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Rule 7B(1).

No. 89-284: Moore v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-285: Winsley v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-286: Burns v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-287: Bradley v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-288: Hunter v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-289: Moreland v. Fitzgibbons. Motion of appeilee
for summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1). '

No. 89-290: Johnson v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-291: Mitchell v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-292: Whitfield v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-293: Creighton v. Fitzgibbons. Motion of appellee
for summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-294: Johnson v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-295: Barnes v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-296: Hinton v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
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Rule 7B(1).

No. 89-297: Moore v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-298: Wilson v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-299: Relford v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-300: Penney v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-301: Emerson v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-302: McElwee v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-303: Williams v. Fitzgibbons. Motion of appellee for
summary dismissal due to lack of jurisdiction sustained; see
Rule 7B(1).

No. 89-308: State v. Kern. Affirmed. See Rule 7A(1).

No. 89-309: State v. McNeil. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-313: Collection Assoc. v. Smith. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 89-322: State v. Dorsey. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-323: State v. Fentress. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 89-326: State v. Beck. By order of the court, appeal
dismissed for failure to file briefs.

No. 89-328: State v. Kelly. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-354: State v. Wells. By order of the court, appeal
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dismissed for failure to file briefs.

No. 89-361: State v. Weinell. Motion of appellant to dismiss
appeal sustained; appeal dismissed.
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for summary dismissal sustained; see Rule 7B(1).
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dismissed. See Rule 7TA(2).
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dismissal sustained; see Rule 7B(1).
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No. 89-451: State v. Edwards. Affirmed. See Rule 7A(1).
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dismiss appeal sustained; appeal dismissed.
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dismiss appeal sustained; appeal dismissed without prejudice.






CASESDETERMINED

INTHE

SUPREME COURT OF NEBRASKA

DoNALD J. GRUBER, APPELLANT, V. COUNTY OF DAWSON,
NEBRASKA, APPELLEE.
439 N.W.2d 446

Filed May 5, 1989. No. 87-392.

Injunction: Preof. A party seeking an injunction must establish by competent
evidence every controverted fact necessary to entitle him or her torelief.
Equity: Injunction: Appeal and Error. In an appeal of an action in equity such as
one seeking an injunction, the Nebraska Supreme Court tries the factual issues
raised by appellant’s assignments of error de novo on the record and reaches its
conclusions independent of the findings of the trial court; however, where
credible evidence is in conflict on material issues of fact, it considers and may
give weight to the fact that the trial judge heard and observed the witnesses and
accepted one version of the facts rather than another.
Judges: Appeal and Error. Where a trial judge as the finder of fact has viewed
the premises, but the record does not reveal what the judge saw nor what
findings the judge made as a result of the view, the Nebraska Supreme Court
gives no weight to the fact that the view was made.
Waters: Words and Phrases. A statutory watercourse is any depression or draw 2
feet below the surrounding lands and having a continuous outlet to a stream of
water or a river or brook.
. A natural drainageway develops when surface waters
concentrate and gather in volume so as to lose their character as diffused surface
watersand flow into any well-defined course, whether it be a natural depression,
ditch, swale, or draw in its primitive condition, and whether or not it is 2 feet
below the surrounding land.
Waters. The mere presence of an artificial element in a drainageway does not
destroy its characterization as a natural drainageway; it is only where an
essential part of the drainageway is artificial or manmade that such
characterization may be precluded.
___ . A natural drainageway must be kept open to carry water into streams,
and as against rights of an upper proprietor, a lower proprietor cannot obstruct
surface water which is moving in a natural drainage channel or depression.
. One building a structure across a natural drainageway has a continuing
duty to provide natural passage for water reasonably anticipated to move in the
drainageway occupied by the obstruction.

. The duty to refrain from structural obstruction of a natural
drainageway is imposed on private proprietors and public officials as well.

n
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10. Waters: Proof. To prevail under the theory that an altered road obstructed a
natural drainageway, the complaining landowner must prove by a
preponderance of the evidence that a drainageway traversed the road before the
road was altered, that the drainageway was formed and existed in a state of
nature, and that it carried water from a higher to a lower estate.

11. Waters: Injunction. Where an obstruction in a drainageway or natural
watercourse constitutes a continuing and permanent injury to adjoining
landowners, injunctive relief may be granted upon a proper showing.

12.  Waters: Words and Phrases. “Diffused surface water” is water which appears
upon the surface of the ground in a diffused state, with no permanent source of
supply or regular course, which ordinarily results from rainfall or melting snow.

13. Waters. Surface waters may be dammed, diverted, or otherwise repelled by an
adjoining landowner without liability if it is necessary and done without
negligence.

Appeal from the District Court for Dawson County: JOUNP.
MurpHY, Judge. Reversed and remanded with direction.

Willard Weinhold, of Weber & Weinhold Law Office, for
appellant.

Barbara J. Koperski, Deputy Dawson County Attorney, for
appellee.

HAsTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

CAPORALE, J.

Plaintiff-appellant, Donald J. Gruber, brought this action
against defendant-appellee, County of Dawson, to obtain relief
from the pooling of water on his property allegedly resulting
from the county’s paving of the road adjoining his land. The
district court dismissed plaintiff’s petition, which seeks to
enjoin the county “from obstructing the natural drainage” of
water from his property and from negligently repelling surface
waters emanating from said property. Plaintiff’s five
assignments of error may be summarized as asserting the
district court erred in finding he failed to sustain his burden of
proof and in thus concluding he is not entitled to the injunctive
relief he seeks. We reverse and remand with direction.

Plaintiff owns a quarter section of land located in Dawson
County. Plaintiff’s father farmed the land from 1933 to 1957, at
which time plaintiff began to farm it. The property is abutted
on the north by a county road and on the west by Highway 21.
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Rough, hilly pastureland lies to the south and west of the
property, which property is crossed by two canals. The
“Orchard and Alfalfa Canal” traverses the northeast corner of
the property. The “30 Mile Canal” runs across the southern end
of the property. A farmyard, on which various buildings are
situated, is located at the northeast corner of the property. A
cattle pasture lies directly south of the farmyard.

Two areas of drainage exist on the property. The first consists
of water draining off hills and canyons located to the west and
south of the property. At least since 1933, these waters entered
the property from under a bridge located across Highway 21
and about halfway up the western border of the property and
through a visible natural ditch, swale, or depression 4 to 5 feet
deep and S to 8 feet wide. This natural depression carried the
water from the point it entered the property northeast across
the land to another bridge located on the county road at about
the midpoint of the northern border of the property. The
natural depression became shallower as it approached the
county road bridge.

In the late 1940s, the father leveled and smoothed the south
half of the property. At that time, he also eliminated the natural
depression that had carried the water northeasterly between the
two bridges, and installed a manmade ditch, 3 feet deep and 25
feet wide, to replace it. Water still entered the property under
the highway bridge, but the manmade ditch changed the
drainage so that water traveled due north along the western
edge of the property to the county road and turned and traveled
east along the south side of the road until reaching the county
road bridge through which the natural depression had drained.
Until the road was paved, both before and after construction of
the manmade ditch, water either flowed under the county road
bridge or crossed over the top of the road in the northeast
corner of the property, where the road was the lowest. Plaintiff
testified that water crossed the road almost every
year—according to him, the ditch south of the road was “so
shallow that it didn’t take a lot of water to force it across the
road.”

The second area of drainage on the property consists of
precipitation waters which fall upon the property. The father
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testified that both before and after he leveled his land, surface
waters from precipitation generally drained across the property
to the northeast and eventually entered the ditch to the south of
the county road, joining the waters from the manmade ditch.

Before the county road was paved, water which crossed over
the road to the north would flow northeast across farmland
and eventually enter the Orchard and Alfalfa Canal, which
carried the water into the Platte River. In the event the canal
overflowed, the water drained east into a “Tri One-County”
ditch and through it to the Platte River.

At some point, the Grubers installed a dike along the
southern edge of the farmyard to divert water which emanated
from the cattle pasture south of the farmyard into the Orchard
and Alfalfa Canal. According to plaintiff, after the dike was
installed, “very little or no water [came] through that yard from
thesouth....”

There was also testimony that the Orchard and Alfalfa Canal
had been dredged a year or two before 1981. In his pretrial
deposition plaintiff stated that when the canal was dredged, dirt
placed on the west side of the canal blocked the spot where
water used to enter the canal from the artificial dike to the south
of the farmyard, causing water to enter his farmyard. At trial,
he stated, “[T]hat’s what caused us some trouble when we got
this rainin 1981.”

At one time, additional water entered the property through
openings located along the 30 Mile Canal. Both plaintiff and
the father testified that, eventually, the openings along the 30
Mile Canal were sealed. According to plaintiff, after the
openings were sealed, almost all of the water flowing through
the property came from the aforedescribed first drainage area.

From 1972 to 1974, the county paved the county road to the
north of plaintiff’s property. According to the county engineer
who designed the drainage structures under the road when it
was paved, the elevation of the road was increased “about a
foot and a half down by the farmstead and then as you worked
back, it varied from two foot to five tenths, or something like
that.” Three culverts were installed or replaced under the road:
a 36-inch culvert was installed where plaintiff’s manmade ditch
reached the road, a 36-inch culvert replaced an existing one of
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the same size where the county road bridge had been located,
and a 24-inch culvert was installed in the northeastern corner of
plaintiff’s property.

After the road was paved, very little water passed over the
top of the road. Plaintiff testified that after the road was paved,
the culverts could not carry the water, and when the south road
ditch was full, the water backed up into the yard. What water
exited the property through the culverts under the road was
carried east through an open ditch on the north side of the road
into a reservoir overflow area west of the Orchard and Alfalfa
Canal, where the water remained until it could drain through a
pipe under the canal and east into the Tri One-County ditch.

In 1959 or 1960, the Grubers erected a steel grain storage
building directly east of the house situated in the farmyard
described earlier. Both plaintiff and the father testified that
although water had always moved through the farmyard, never
before 1972, when pavement of the county road began, had
floodwaters collected in the farmyard itself or where the steel
building was built. Moreover, plaintiff testified that several
times between 1972 and 1981, water collected in the building
and, in July 1981 and June 1984, stood to a height of 6!/2 to 7
inches.

An engineer called as an expert witness by plaintiff surveyed
the county road after it had been paved. He calculated that after
a 31/2- to 4-inch per hour rain, 230 cubic feet per second of
water would drain across the property to the south side of the
county road, 160 cubic feet per second draining from the hills
and canyons under the highway bridge and 70 cubic feet per
second draining from the fields. He determined that the three
culverts installed by the county under the paved road had a
drainage capacity of only 146 cubic feet per second: the culverts
at the end of the manmade ditch and where the old county road
bridge used to be each had a capacity of 60 cubic feet per
second, and the culvert in the northeastern corner of the
property had a capacity of 26 cubic feet per second. He opined
that the culverts lacked the capacity to carry the anticipated
waterflow, having capacity only to carry about 63 percent of
the total water drainage.

Plaintiff’s expert further opined that the velocity of water
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through plaintiff’s manmade waterway was greater than it had
been through the natural depression. While this witness opined
in his pretrial deposition that the county was not negligent in
designing the drainage system under the road, he also said that
the county should have redesigned the drainage system and that
he would not have approved the drainage structures the county
used. At trial, plaintiff’s expert testified,

I would have put a larger culvert at the west end, the end of

that man-made drain way through the field . . . .

... Simply because it carries the water from the culvert
under the highway [21] to the county road and since that
box culvert under the highway has such a large
cross-sectional area and can carry so much water, I would
have taken a hard look at the size of the culvert at the end
of that drain way.

This witness testified further that sufficient capacity existed in
the ditch on the north side of the road to carry the water which
passed under the road, through the culverts, and east toward
the reservoir area.

The county engineer claimed that the calculations made by
plaintiff’s expert were theoretical, but conceded that when he
designed the water drainage system, he did not take into
account the rainfall patterns in the area. He expressed the view
that it was possible some of the flooding on plaintiff’s property
was caused by the paving of the road, but when asked if
plaintiff could have “suffered the same damage” even if the
road had not been improved, assuming a “storm [of] sufficient
intensity,” he replied affirmatively. He acknowledged,
however, that he did not design the drainage system in
accordance with “the ordinary standards in the engineering
profession available in 1972,” but did what “was to the best of
[his] ability, according to the conditions that we had to deal with
that were impossible.”

The record reveals that a break in the bank of the 30 Mile
Canal occurred in 1981 to the west of plaintiff’s property, but
that none of the water from the breakout flowed onto
plaintiff’s property. Further, while there is evidence that the 30
Mile Canal overran its banks in 1981 and 1984, there is no
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evidence that this occurred on plaintiff’s property.

We begin our analysis by recalling that a party seeking an
injunction must establish by competent evidence every
controverted fact necessary to entitle him or her to relief.
Federal Land Bank of Omaha v. Swanson, 231 Neb. 868, 438
N.W.2d 765 (1989); Belsky v. County of Dodge, 220 Neb. 76,
369 N.W.2d 46 (1985). We also bear in mind that in an appeal of
an action in equity such as one seeking an injunction, this court
tries the factual issues raised by appellant’s assignments of error
de novo on the record and reaches its conclusions independent
of the findings of the trial court; however, where credible
evidence is in conflict on material issues of fact, we consider
and may give weight to the fact that the trial judge heard and
observed the witnesses and accepted one version of the facts
rather than another. Federal Land Bank of Omaha v. Swanson,
supra; Kula v. Prososki, 228 Neb. 692, 424 N.W.2d 117 (1988);
Johnson v. NM Farms Bartlett, 226 Neb. 680, 414 N.W.2d 256
(1987); Neb. Rev. Stat. § 25-1925 (Reissue 1985). In that
connection, where the district judge as the finder of fact has
viewed the premises, which the district court judge did here, but
the record does not reveal what the judge saw nor what findings
the judge made as a result of the view, we give no weight to the
fact that the view was made. Johnson v. NM Farms Bartlett,
supra.

We now turn our attention to the first drainage area, that is,
the water which flows through plaintiff’s manmade ditch. The
initial inquiry is whether that ditch is a statutory watercourse.
Such a watercourse is defined as “ ‘[a]ny depression or draw
two feet below the surrounding lands and having a continuous
outlet to a stream of water, or river or brook . . . ” ” Belsky v.
County of Dodge, supra at 81, 369 N.W.2d at 51; Neb. Rev.
Stat. § 31-202 (Reissue 1988). A watercourse need not flow
continuously, but it must have a well-defined and substantial
existence. Grint v. Hart, 216 Neb. 406, 343 N.W.2d 921 (1984);
Northport Irr. Dist. v. Jess, 215 Neb. 152, 337 N.W.2d 733
(1983).

The evidence does not convince us that the manmade ditch is
a statutory watercourse. Although plaintiff testified that the
ditch was a “depression or draw” 3 feet below the surrounding
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lands, the ditch does not appear to have a direct “continuous
outlet to a stream of water, or river or brook.” Before the
county road was paved, water which crossed over the road to
the north from the ditch would first flow northeast across
farmland and either enter, at a point north of plaintiff’s
property, the Orchard and Alfalfa Canal, which drained east
into the Platte River, or, if the canal overflowed, would proceed
east into the Tri One-County ditch and through it to the Platte
River.

The evidence does, however, convince us that the manmade
ditch is a natural drainageway which existed on the property at
the time the county road was paved. A natural drainageway
develops when diffused surface waters concentrate and gather
in volume so as to lose their character as diffused surface waters
and flow into any well-defined course, whether it be a natural
depression, ditch, swale, or draw in its primitive condition, and
whether or not it is 2 feet below the surrounding land. Holman
v. Papio Nat. Resources Dist., 228 Neb. 94, 421 N.W.2d 430
(1988); Belsky v. County of Dodge, supra; Shotkoski v.
Prososki,219 Neb. 213, 362 N.W.2d 59 (1985).

It is not important to characterizing a manmade
drainageway as a “natural drainageway” that it has artificial
elements. In Holman v. Papio Nat. Resources Dist., supra at
101, 421 N.W.2d at 435, we stated that “the mere presence of an
artificial element in a drainageway does not destroy its
characterization as a natural drainageway. It is only where an
essential part of the drainageway is artificial or manmade that
such characterization may be precluded.” See, also, Belsky v.
County of Dodge, supra. Even after construction of the ditch,
water was nevertheless carried across the property from the
same entrance to the same exit.

A natural drainageway must be kept open to carry water into
streams, and as against the rights of an upper proprietor, a
lower proprietor cannot obstruct surface water which is moving
in a natural drainage channel or depression. Belsky v. County
of Dodge, supra. One building a structure across a natural
drainageway has a continuing duty to provide natural passage
for water reasonably anticipated to move in the drainageway
occupied by the obstruction. Id. The duty to refrain from
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structural obstruction of a natural drainageway is imposed on
private proprietors and public officials as well. Id.

To prevail under the theory that an altered road obstructed a
natural drainageway, the complaining landowner must prove
by a preponderance of the evidence that a drainageway
traversed the road before the road was altered, that the
drainageway was formed and existed in a state of nature, and
that it carried water from a higher to a lower estate. Belsky v.
County of Dodge, 220 Neb. 76, 369 N.W.2d 46 (1985). See,
also, Slusarski v. County of Platte, 226 Neb. 889, 416 N.w.2d
213 (1987). Plaintiff has succeeded in proving these three
clements with respect to the waters carried through the
manmade ditch. It is clear that a natural drainageway carried
water across plaintiff’s property and either over the county road
or under the county road bridge. Further, it is clear that the
water was carried from a higher to a lower estate.

Where an obstruction in a drainageway or natural
watercourse constitutes a continuing and permanent injury to
adjoining landowners, injunctive relief may be granted upon a
proper showing. See Wilson Concrete Co. v. County of Sarpy,
189 Neb. 312, 202 N.W.2d 597 (1972).

Having dealt with the first area of drainage from plaintiff’s
property, we turn our attention to the second area of drainage,
which involves precipitation waters which fall upon the
property. These waters may be characterized as diffused surface
waters. “Diffused surface water” is water which appears upon
the surface of the ground in a diffused state, with no permanent
source of supply or regular course, which ordinarily results
from rainfall or melting snow. Shotkoski v. Prososki, supra.
Surface waters may be dammed, diverted, or otherwise repelled
by an adjoining landowner without liability if it is necessary and
done without negligence. Shotkoski v. Prososki, supra; Krafka
v. Brase, 218 Neb. 335, 353 N.W.2d 276 (1984); LaPuzza v.
Sedlacek, 218 Neb. 285, 353 N.W.2d 17 (1984); Barry v.
Wittmersehouse, 212 Neb. 909, 327 N.W.2d 33 (1982).

The evidence satisfies us that these surface waters pool on
plaintiff’s farmyard because the county negligently failed to
take the relevant rainfall patterns into account when designing
the drainage systems involved with paving the county road.
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We have said:
“ ‘Failure to make proper provision for the flow of water
under a bridge or culvert has been held to impose liability,
although such bridge or culvert may be constructed
according to approved principles of engineering; the fact
that it does materially obstruct the flow being held to be in
itself evidence that it was not properly constructed,
regardless of the principles upon which it was built.” ”
Belsky v. County of Dodge, supra at 85,369 N.W.2d at 53.

The county, however, claims other factors combined with the
road changes to cause such pooling of water on the property.
Taking these claims in turn, the county first asserts that
overflows of the Orchard and Alfalfa Canal and 30 Mile Canal
contributed to the flooding; however, the county presented no
evidence that the overflow of either canal contributed to the
flooding problem on the land. The county next contends that
the dredging of the Orchard and Alfalfa Canal so as to block
water from the dike to the south of plaintiff’s farmyard from
entering the canal contributed to the pooling of water in that
area. However, the dredging did not occur until 1979 or 1980,
and plaintiff testified that water collected in his steel building
several times between 1972 and 1981. Finally, the county urges
that the increase in velocity of water through the manmade
ditch beyond the velocity that existed in the natural depression
contributed to the pooling of water in the farmyard. Once
again, there is no evidence to suggest that such is the case.
Indeed, the manmade ditch was constructed in the late 1940s,
and pooling did not occur until after the road was paved. In
summary, the evidence does not convince us that factors other
than the paving of the road caused the flooding of which
plaintiff complains.

Accordingly, we reverse the judgment of the district court
and direct that it enter an injunction preventing the county from
obstructing the natural drainage of water from plaintiff’s
property and from negligently repelling such surface waters as
fall, arise, or flow upon said property by making provision to
drain 230 cubic feet of water per second from plaintiff’s land.

REVERSED AND REMANDED WITH DIRECTION.
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WHITE, J.

This is an appeal taken by General Motors Corporation
(General Motors) following a determination by the Nebraska
Motor Vehicle Industry Licensing Board (board) denying
General Motors’ application for a new dealer point in the
Omaha multiple dealer area. This appeal is taken pursuant to
the Nebraska Administrative Procedure Act, specifically, Neb.
Rev. Stat. § 84-918 (Reissue 1981) (see Neb. Rev. Stat.
§ 60-1435 (Reissue 1988)). The decision of the board was
entered pursuant to the powers granted to it by Neb. Rev. Stat.
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§§ 60-1415, 60-1422, and 60-1434 (Reissues 1984 & 1988).
Specifically, the board found that General Motors had not
established the need for a new dealer point because it had not
met the good cause requirement of § 60-1434 (Reissue 1988).
Appeals from the district court to this court in cases involving
administrative orders are heard de novo on the record.
§ 84-918. Because our review is de novo, the facts in this case
must be examined in detail. However, before an exhaustive
review is taken, a brief perusal of the relationship of the parties
to this action must be undertaken.

Before this examination is commenced, some terms used by
General Motors in conducting its corporate surveys must be
defined. Multiple dealer areas (MDASs), an internal
geographical designation given by General Motors, one of
which includes Omaha and Council Bluffs, Iowa, are broken
down into AGSSAs. AGSSA is an acronym for area of
geographic sales and service advantage. The division of MDAs
into AGSSAs is based on census tract maps and registration
data provided by R.L. Polk Company, the primary source for
registration data in the automotive industry. The AGSSAs are
established by reference to distances from the dealerships,
traffic flows, and natural barriers. The AGSSAs are used solely
for the purpose of General Motors’ evaluations and do not
represent assigned boundaries for dealers.

In 1958, Bernard O’Daniel came to Omaha to take over the
only Oldsmobile dealership in Omaha. Nearly 30 years later, the
O’Daniel dealership, O’Daniel Oldsmobile, Inc. (O’Daniel),
remains the only Oldsmobile dealership in the city of Omaha.
However, throughout this period there have been two
Oldsmobile dealerships in the Omaha MDA. The other
Oldsmobile dealer in the Omaha MDA is Mclntyre
Oldsmobile-Cadillac, Inc., located in Council Bluffs, Iowa.
General Motors had two witnesses testify in support of its
application for a new dealership. John Currey, Oldsmobile’s
Omaha zone manager, testified concerning General Motors’
lengthy evaluation of the Omaha market to determine whether
an additional dealership would be appropriate. Further, Currey
testified regarding the performance of both O’Daniel and
Mclntyre. Luigi DiLalla was the other witness called by General
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Motors. He is a member of the General Motors survey
department. The survey department has the responsibility of
independently evaluating market areas to assist in determining
whether a new dealer point should be established.

Two witnesses also testified on O’Daniel’s behalf. Bernard
and Michael O’Daniel, the chairman of the board and
president, respectively, testified concerning the investment
made in the O’Daniel dealership through the years and the
contacts they have had with the management of General
Motors.

The process for determining whether a new dealer point was
necessary to ensure adequate representation of the growing
Omabha area was explained in detail by Currey. In 1980, when
Currey became manager of the Omaha zone, he analyzed the
markets and determined that the dealers were not performing
as well as an average dealer in the zone. Finally, in August of
1982, he told O’Daniel that he would recommend General
Motors do a survey to see if additional representation was
needed in the area. A survey was conducted by General Motors.
This survey considered, among other things, the sales
registrations in the various AGSSAs, dealer profit, and the
experience of the existing dealers. If the dealer is not found to be
particularly profitable, General Motors will initially see if this
inefficiency is due to an operation difficulty rather than
evidence of need for an additional dealer. Additionally, General
Motors examines demographics regarding population,
population trends, and population income. Both Mclntyre and
O’Daniel were notified of the preliminary conclusion to seek an
additional dealership and were invited to offer any input they
felt relevant. Neither dealer offered any input into the
evaluation process. After the survey was completed, on July 2,
1984, General Motors sent letters to O’Daniel and Mclntyre
notifying them of its decision to proceed with the establishment
of an additional dealer point in the southwest sector of the
MDA.

The appellant, General Motors, assigns two errors. General
Motors contends the district court erred in affirming the
licensing board’s order, which failed to give due consideration
to all material elements of the licensing act relating to the
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General Motors application, and in finding that the licensing
board’s order is supported by the evidence.

In reviewing a record de novo, “this court is to retry issues of
fact and reach an independent conclusion as to what finding or
findings are required under the pleadings and all the evidence,
without reference to the conclusion reached in the district court
....> Schmeckpeperv. Koertje, 222 Neb. 800, 803, 388 N.W.2d
51, 53-54(1986).

Although we have not as yet decided an appeal from a
licensing board decision to deny a requested franchise,
pursuant to § 60-1434, we have decided actions prosecuted
under the statute based upon termination of a franchise. See
American Motors Sales Corp. v. Perkins, 198 Neb. 97, 251
N.W.2d 727 (1977). Nebraska is not alone in having this type of
regulatory legislation regarding the establishment or
termination of motor vehicle franchises. A similar California
statute was held constitutional by the U.S. Supreme Court in
New Motor Vehicle Bd. of Cal. v. Orrin W, Fox Co., 439 U.S.
96, 99 S. Ct. 403, 58 L. Ed. 2d 361 (1978). It is primarily the
disparity in bargaining power between automobile
manufacturers and their dealers that prompted Congress,
Nebraska, and at least 23 other states to enact legislation to
protect retail car dealers from perceived abusive and oppressive
acts by the manufacturers. See New Motor Vehicle Bd. of Cal.,
supra.

The Nebraska motor vehicle industry licensing act, Neb.
Rev. Stat. §§ 60-1401 to 60-1440 (Reissues 1984 & 1988),
contains the requirements that franchisors must comply with
before establishing an additional dealership for a line-make
already represented within a community. Section 60-1422
(Reissue 1988) provides:

No franchisor shall enter into any franchise for the
purpose of establishing an additional motor vehicle . . .
dealership in any community in which the same line-make
is then represented, unless the franchisor has first
established in a hearing held under the provisions of this
act that there is good cause for such additional motor
vehicle . . . dealership under such franchise, and that it is in
the publicinterest.
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Section 60-1434 (Reissue 1988) provides guidance to the board
when it is making its “good cause” determination concerning
the granting of a new franchise:

In determining whether good cause has been
established for entering into an additional franchise for
the same line-make, the board shall take into
consideration the existing circumstances, including, but
not limited to:

(1) Amount of business transacted by other franchisees
of the same line-make in that community;

(2) Investment necessarily made and obligations
incurred by other franchisees of the same line-make, in
that community, in the performance of their part of their
franchises;

(3) Permanency of the investment;

(4) Effect on the retail motor vehicle business as a whole
in that community;

(5) Whether it is injurious to the public welfare for an
additional franchise to be established; and

(6) Whether the franchisees of the same line-make in
that community are providing adequate consumer care for
the motor vehicle, combination motor vehicle and trailer,
motorcycle, or trailer products of the line-make which
shall include the adequacy of motor vehicle, combination
motor vehicle and trailer, motorcycle, or trailer dealer
service facilities, equipment, supply of parts and qualified
service personnel.

The appellant contends that the district court was in error in
affirming the licensing board’s order because the board failed
to give consideration to all material elements of the licensing
act. Whether the board committed error in its considerations
need not concern us in this appeal, however, because our review
is de novo, and, consequently, we must make independent
factual findings. In light of our standard of review, we will
examine each statutory criterion in detail.

It is important to note that the franchisor, General Motors,
has the burden of establishing the existence of good cause for
establishing the dealership and that such dealership is in the
public interest. § 60-1422. In determining good cause, we
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consider the following.

I. “AMOUNT OF BUSINESS TRANSACTED BY
OTHER FRANCHISEES OF THE SAME LINE-MAKE IN
THAT COMMUNITY.” § 60-1434(1).

1. In the Omaha community, there are currently two
Oldsmobile dealers: McIntyre and O’Daniel. This community
was defined by General Motors. General Motors divides its
dealers into MDA, one of which includes both O’Daniel and
Mclntyre as members.

2. O’Daniel sold just over 1,000 cars in 1985.

3. O’Daniel sold almost every car supplied and contends it
would have sold more had more cars been supplied.

4. However, how many cars O’Daniel was to have available
for sale was determined by a General Motors distribution
system based upon past sales rates and current inventory. This
system applies equally to all Oldsmobile dealers throughout the
nation.

5. In order to present a frame of reference within which to
consider the amount of business conducted by McIntyre and
O’Daniel, these sales data need to be compared to performance
levels of other Oldsmobile dealers, both nationally and
throughout the Omaha zone.

6. General Motors compares the Oldsmobile registrations in
a given MDA to the total industry registrations in the MDA to
determine Oldsmobile’s percentage of the market, and then
compares that percentage to both national and zone average
percentages.

7. The Omaha zone is comprised of similar markets in
Nebraska, Iowa, and South Dakota.

8. A review of the information provided by a comparison of
Oldsmobile’s percentage of the market in the Omaha zone
shows that McIntyre and O’Daniel failed to perform to zone
average during any of the years examined (1980 to 1984).

9. Both McIntyre and O’Daniel failed to perform to national
average during any of the referenced years.

10. The effectiveness of dealers is based on both sales and
registrations in a community. With respect to each dealer, a
determination of exactly how many Oldsmobiles are registered
in the community is made, and this amount is compared to the
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number of sales the respective dealer made. This ratio
determines the effectiveness of the individual dealer.

11. Under this system, O’Daniel has not been rated effective
for the past 5 years. McIntyre was rated effective once, in 1980.

12. Based upon the same rating system for all dealers, most
of the dealers in the Omaha zone, other than O’Daniel and
Mclntyre, arerated effective.

II. “INVESTMENT NECESSARILY MADE AND
OBLIGATIONS INCURRED BY OTHER FRANCHISEES
OF THE SAME LINE-MAKE IN THAT COMMUNITY . ..
. 7§ 60-1434(2).

1. There is no evidence in the record of Mclntyre’s
investment.

2. The statute states “investment necessarily made.” This
means the investment that must be made by the existing
franchisee in order to maintain the dealership up to the “guide”
set by General Motors for its Oldsmobile dealers.

3. Bernard O’Daniel testified that he estimated the
dealership investment to be $3 million. Specifically, however, he
stated the following approximate value of his assets:

a. The initial land was purchased in 1963. The first 3 acres
were purchased at a cost of $250,000. The original building was
constructed at a cost of approximately $450,000;

b. O’Daniel added 2 acres 1'/2 years later at a cost of
approximately $125,000. At that time, after the acquisition of
this additional property, O’ Daniel was up to the “guide” set by
General Motors for its Oldsmobile dealers.

¢. O’Daniel purchased an additional 3 acres to the east, but
this investment was incurred partially for O’Daniel’s
investment in a Honda franchise. This purchase was not
required by Oldsmobile.

d. Four or five years ago O’Daniel spent approximately
$400,000 on a new 30-bay body shop, with the approval of
Oldsmobile. No objection was received by General Motors
when Bernard O’Daniel told it he was planning to construct this
body shop; however, this investment was not required by
General Motors.

III. “PERMANENCY OF THE INVESTMENT”
§ 60-1434(3).



18 232 NEBRASKA REPORTS

The statute does not specify whether the board is to consider
the permanency of the investment of only the present dealers,
or the investment of both the present dealers and the proposed
dealer. Because the statute is unclear, little evidence was
adduced on the permanency of the proposed investor, as the
appellant presumed that the statute was referring only to the
current dealers. We will, however, consider what little-evidence
was admitted on the issue of the permanency of the proposed
investment.

1. O’Daniel has been a franchised Oldsmobile dealer since
1958, and has been located at 78th and Dodge Streets in
Omaha, Nebraska, since the end of 1965. O’Daniel is also a
Honda franchisee.

2. O’Daniel has a substantial permanent investment at its
present location. The facilities and land are valued at over $1
million, as discussed above.

3. General Motors holds an option on the land proposed by
Oldsmobile for the new dealership. The land is valued at
$500,000.

4. Currey testified that the total investment in this new
dealership will be in excess of $1.3 million.

IV. “EFFECT ON THE RETAIL MOTOR VEHICLE
BUSINESS AS A WHOLE IN THAT COMMUNITY.”
§ 60-1434(4).

1. O’Daniel has been a franchised dealer of Oldsmobiles
since 1958 and has remained at its current location since 1965.

2. The population of the Omaha area has increased 67
percent since 1950.

3. Generally, when populations increase, the needs of
customers will increase.

4. The majority of the growth in the Omaha area is in the
west and southwest areas of Omaha.

5. The majority of the population in Omabha is still within the
O’Daniel AGSSA.

6. The proposed dealer is 7.7 miles to the west of O’Daniel
and 17 miles to the west of McIntyre.

7. For Mclntyre, only 25 percent of sales made are to
customers more than 10 miles from the dealership.

8. For O’Daniel, only 25 percent of sales made are to



IN RE APPLICATION OF GENERAL MOTORS CORP. 19
Citeas 232 Neb. 11

customers more than 6 miles from the dealership.

9. Oldsmobile is the third-largest-selling line-make in the
industry.

10. Oldsmobile is represented less in the Omaha area than
virtually all other line-makes except Volkswagen and Cadillac.

11. Buick and Mercury are two of the makes Oldsmobile
directly competes with, and they are each represented by three
dealersin the Omaha area.

V. “WHETHER IT IS INJURIOUS TO THE PUBLIC
WELFARE FOR AN ADDITIONAL FRANCHISE TO BE
ESTABLISHED.” § 60-1434(5).

1. The establishment of a new dealership in the Omaha area
would inject approximately $1.3 million into the Omaha
economy.

2. Presumably, the existence of another Oldsmobile
dealership would increase the availability of jobs in the Omaha
community.

3. There was no evidence that the establishment of a new
dealership would result in any loss of employment for O’Daniel
employees.

4, Other line-makes in the Omaha area are each represented
by at least three dealers, with the exception of Cadillac and
Volkswagen.

5. Generally speaking, when competition is increased, lower
prices and better service are a result of this increased
competition.

6. Because most of the growth in the Omaha area is to the
west, the establishment of a third dealer in the proposed area
should result in greater convenience for members of the Omaha
community.

VI. “WHETHER THE FRANCHISEES OF THE SAME
LINE-MAKE IN THAT COMMUNITY ARE PROVIDING
ADEQUATE CONSUMER CARE FOR THE MOTOR
VEHICLE . . . SERVICE FACILITIES, EQUIPMENT,
SUPPLY OF PARTS AND QUALIFIED SERVICE
PERSONNEL.” § 60-1434(6).

1. General Motors was not allowed to present evidence
regarding the quality of customer care rendered by Mclntyre.
This nonreceipt of evidence was error, as the statute clearly
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contemplates that the board will consider whether all the
franchisees of the same line-make in the community are
providing adequate consumer care. However, as we have no
evidence on this issue, we can only consider O’Daniel.

2. Currey, the Omaha zone manager for the past S-plus years,
testified, “[O’Daniel] has been up and . . . has been down. I
would say [O’Daniel’s] service has been adequate.”

The determination of whether good cause exists for the
establishment of a new Oldsmobile dealership in the Omaha
areais adifficult one. However, based on the foregoing analysis
of the factors contained within § 60-1434, it is the opinion of
this court that the decision of the district court must be
reversed. General Motors has shown good cause to establish a
new dealership, and we feel that the additional dealership is in
the publicinterest.

The judgment of the district court affirming the findings of
the Nebraska Motor Vehicle Industry Licensing Board is hereby
reversed.

REVERSED.

CAPORALE, J., concurring.

Although I was not a member of the fractional unit of the
court resolving this case and although I agree with the result, I
must nonetheless object to the dictum which comments on the
decisions other courts have reached concerning the
constitutionality of similar statutes. The question of
constitutionality simply is not present in this case. Indeed, had
it been present, the case would have required consideration and
decision by the court en banc. Neb. Const. art. V, § 2.

I strongly suspect that if franchisees not receiving the same
protection as automobile franchisees nevertheless operate
under market forces which are functionally the same as those
under which automobile franchisees operate, there exists a very
serious special legislation question under the provisions of Neb.
Const. art. II1, § 18.
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AMERICAN HONDA FINANCECORPORATION, APPELLANT, V.
RONALD L. BENNETTAND SHIRLEY J. BENNETT, APPELLEES.
439 N.W.2d 459

Filed May 5, 1989. No.87-611.

1. Summary Judgment: Appeal and Error. In reviewing a grant of summary
judgment, the Supreme Court views the evidence in the light most favorable to
the party against whom the judgment is granted and gives such party the benefit
of all reasonable inferences deducible from the evidence.

2. States: Statutes: Presumptions. Where another state’s law is unclear or
undecided, the Supreme Court assumes its law to be the same as Nebraska’s and
applies Nebraska law to the dispute.

3. Uniform Commercial Code: Guaranty: Notice: Words and Phrases. A
guarantor is a debtor entitled to receive notice under Neb. U.C.C. § 9-504(3)
(Reissue 1980).

4. Uniform Commercial Code: Security Interests: Notice: Guaranty. Reasonable
notice of the sale of collateral is a prerequisite to collection of a deficiency
judgment against the debtor. To be reasonable, the notice must inform the
guarantor of his potential liability for a deficiency on the sale of collateral after
the principal debtor’s default.

Appeal from the District Court for Dodge County: MARK J.
FuHrMAN, Judge. Affirmed.

Bartholomew L. McLeay and Gregory W. Searson, of Kutak
Rock & Campbell, for appellant.

Bradley D. Holtorf, of Sidner, Svoboda, Schilke, Wiseman,
Thomsen, Holtorf & Boggy, for appellees.

HasTtings, C.J., SHANAHAN, and FAHRNBRUCH, JJ., and
NorTON, D.J., and RonIN, D.J., Retired.

Ronin,D.J., Retired.

American Honda Finance Corporation (AHFC) appeals a
Dodge County District Court order granting summary
judgment in favor of Ronald L. and Shirley J. Bennett. We
affirm.

In reviewing a grant of summary judgment, this court views
the evidence in the light most favorable to the party against
whom the judgment is granted and gives such party the benefit
of all reasonable inferences deducible from the evidence. Five
Points Bank v. White, 231 Neb. 568, 437 N.W.2d 460
(1989).
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On February 12, 1985, AHFC entered into a security
agreement with Bennett’s Gun & Cycle, Inc., a corporation in
which the Bennetts serve as corporate officers. On April 1,
1985, the Bennetts executed and delivered to AHFC a
“continuing personal guaranty,” wherein they personally
guaranteed payment of any indebtedness arising under the
security agreement. As of August 19, 1986, Bennett’s Gun &
Cycle was in default under the security agreement, and AHFC
filed a petition of replevin to recover the inventory in the
possession of Bennett’s Gun & Cycle. On September 11, 1986,
AHFC repossessed the inventory held by Bennett’s Gun &
Cycle.

On October 10, 1986, AHFC mailed a notice of private sale
to the Bennetts. The same day an identical notice was sent to
Bennett’s Gun & Cycle. The notices were sent in the same
envelope to the same address, the only difference being the first
line of the inside address. The notices stated:

RE: Repossessed Motorcycles and Power Equipment
Dear Ronald and Shirley Bennett:

Pleae [sic] be advised that on or after 8:00 AM, on
October 24, 1986, American Honda Finance Corporation
will sell at private sale the collateral heretofore repossessed
from you by American Honda Finance Corporation
pursuant to the Security Agreement between you and
American Honda Finance Corporation. Such collateral
consist of Motorcycles and Power Equipment.

Both notices were signed by H.L. Stephens, manager of AHFC.
The private sale was held on October 24, 1986.

On February 4, 1987, AHFC and Bennett’s Gun & Cycle
agreed a deficiency judgment could be entered against Bennett’s
Gun & Cycle in the amount of $29,089.77. AHFC and Bennett’s
Gun & Cycle further stipulated that AHFC had given
“reasonable notification” of the private sale to Bennett’s Gun &
Cycle and that the private sale was conducted in a
“commercially reasonable manner.” The parties expressly
agreed the stipulation as to “reasonable notification” would
not be used and would not prejudice either AHFC or the
Bennetts in this action.

Both parties filed motions for summary judgment. After a




AMERICAN HONDA FINANCE CORP. v. BENNETT 23
Citeas232 Neb. 21

hearing on both motions, the district court found the notice of
private sale was ambiguous as a matter of law, and AHFC was
barred from pursuing a deficiency judgment against the
Bennetts. The court also found that there was no genuine issue
of material fact and that the Bennetts were entitled to have the
lawsuit against them dismissed. The court granted the Bennetts’
motion for summary judgment and dismissed AHFC'’s petition.
AHFC appeals.

AHFC’s assignments of error can be summarized as claiming
the trial court erred (1) in not applying California law, (2) in not
finding the notice was sufficient under both California and
Nebraska law, and (3) in not finding the Bennetts were estopped
from asserting the deficiency of the notice.

AHFC first argues California law should have been applied
to determine all aspects of the personal guaranty signed by the
Bennetts. This claim is based on a provision in the guaranty
which states: “This Guaranty shall be governed as to validity,
interpretation effect and in all other respects, by the laws and
decisions of the State of California.”

Cal. Com. Code § 9504(3) (West Supp. 1989) provides in
pertinent part:

Unless collateral is perishable or threatens to decline
speedily in value or is of a type customarily sold on a
recognized market, the secured party must give to the
debtor . . . notice in writing of the time and place of any
public sale or of the time on or after which any private sale
or other intended disposition is to be made.
According to AHFC, this section differs from Nebraska law in
two respects. First, AHFC argues a guarantor is not a debtor
under California law. Second, AHFC claims the California
statute does not require the reasonable notice.

In its brief, AHFC concedes there is a split of authority on
whether a guarantor must receive notice, and the California
Supreme Court has not addressed the issue. Three courts have
found a guarantor is a “debtor” entitled to receive notice.
American Nat. Bank v. Perma-Tile Roof Co., 200 Cal. App. 3d
889, 246 Cal. Rptr. 381 (1988); C.1.T. Corp. v. Anwright Corp.,
191 Cal. App. 3d 1420, 237 Cal. Rptr. 108 (1987); Connolly v.
Bank of Sonoma County, 184 Cal. App. 3d 1119, 229 Cal. Rptr.
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396 (1986). Two earlier cases held guarantors are not debtors
and therefore are not entitled to notice under this section.
Rutan v. Summit Sports, Inc., 173 Cal. App. 3d 965, 219 Cal.
Rptr. 381 (1985); United States, etc. v. Kurtz, 525 F. Supp. 734
(E.D. Pa. 1981), aff’d 688 F.2d 827 (3d Cir. 1982), cert. denied
459 U.S. 991, 103 S. Ct. 347, 74 L. Ed. 2d 387, applying
California law. The later courts found Rutan was based almost
exclusively on Kurtz, which had subsequently been criticized
within its own district in Ford Motor Credit Co. v. Lototsky,
549 F. Supp. 996 (E.D. Pa. 1982).

These cases illustrate that California law is unclear on
whether a guarantor is entitled to notice. Further, no California
court has determined what must be contained in a notice before
it is valid. Where another state’s law is unclear or undecided, we
assume its law to be the same as ours and apply Nebraska’s law
to the dispute. 16 Am. Jur. 2d Conflicts of Law § 78 (1979).
Therefore, the trial court did not err in applying Nebraska law.

Nebraska law is clear. A guarantor is a debtor entitled to
receive notice under Neb. U.C.C. § 9-504(3) (Reissue 1980).
General Electric Credit Corp. v. Lewis, 230 Neb. 429, 432
N.W.2d 27 (1988); Deutsche Credit Corp. v. Hi-Bo Farms, Inc.,
224 Neb. 463, 398 N.W.2d 693 (1987); First Nat. Bank & Trust
Co. v. Hughes, 214 Neb. 42, 332 N.W.2d 674 (1983).
Reasonable notice of the sale of collateral is a prerequisite to
collection of a deficiency judgment against the debtor. General
Electric Credit Corp. v. Lewis, supra; Deutsche Credit Corp. v.
Hi-Bo Farms, Inc., supra; First Nat. Bank & Trust Co. v.
Hughes, supra. To be reasonable, the notice must inform the
guarantor of his potential liability for a deficiency on the sale of
collateral after the principal debtor’s default. General Electric
Credit Corp. v. Lewis, supra; Deutsche Credit Corp. v. Hi-Bo
Farms, Inc., supra; First Nat. Bank & Trust Co. v. Hughes,
supra.

Separate notices were sent to the primary debtor and the
guarantors; however, the notice to the Bennetts states it was sent
“pursuant to the Security Agreement between you and
American Honda Finance Corporation.” The notice made no
reference to the guaranty agreement signed by the Bennetts.
The notice received by the Bennetts referred only to collateral in
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the form of motorcycles and power equipment repossessed
from “you.” From the notice, it is clear the “you” referred to is
Bennett’s Gun & Cycle, not Ronald and Shirley Bennett. Nor
does the notice give any indication that the Bennetts may be
held liable for any deficiency which results from the sale.
Therefore, this notice was deficient as a matter of law.

AHFC also claims the Bennetts should be estopped from
raising the sufficiency of the notice because, as officers of the
debtor corporation, they knew Bennett’s Gun & Cycle would
not be able to satisfy any deficiency which resulted from the
private sale. We can find no authority in Nebraska law to
support such a claim. Further, AHFC does not cite to any
authority which supports its contention. Therefore, we find this
assignment of error to be without merit.

For the foregoing reasons, the summary judgment granted
by the district court is affirmed.

AFFIRMED.

DELORES I. STRONG, APPELLANT, V. DONALD STRONG, APPELLEE.
439N.W.2d90

Filed May 5, 1989. No. 87-637.

Appeal from the District Court for Madison County:
MERRITT C. WARREN, Judge. Affirmed.

Mark A. Johnson, of The Law Offices of Robert M. Cook,
for appellant.

David E. Copple, of Domina, Gerrard, Copple & Stratton,
P.C., for appellee.

BosLAUGH, WHITE, CAPORALE, and GRANT, JJ., and RisT,
D.J.

PER CURIAM.
The petitioner, Delores 1. Strong, appeals the division of
property and debts and the determination of alimony as
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decreed by the trial court in this proceeding.

As required in cases of this nature, we have reviewed the
record de novo to determine whether the district court abused
its discretion in dividing the property and debts, and in
awarding alimony. Decker v. Decker, 229 Neb. 347, 426
N.W.2d 533 (1988).

We determine that there was no abuse of discretion by the
trial court with respect to the issues raised. Accordingly, the
decree of the trial'court is affirmed. The request of appellant
for the allowance of attorney fees is denied.

We deem it appropriate to note that appellant requests this
court to consider the effect of possible bankruptcy proceedings
and results therefrom, with respect to the division of property
and debts. No evidence with respect thereto was shown at trial,
and we decline to enter into speculation with respect to the
same.

AFFIRMED.

COMMERCIAL FEDERAL SAVINGS AND LOAN ASSOCIATION, A
CORPORATION, APPELLEE, V. PAUL G. MATT, JR.,ETAL., APPELLEES,
ZENOWIJ REPICHOWSKYJ, APPELLANT.
439N.W.2d 463

Filed May 5, 1989. No. 87-698.

1. Judgments: Res Judicata. Any right, fact, or matter in issue and directly
adjudicated upon, or necessarily involved in, the determination of an action
before a competent court in which a judgment or decree is rendered upon the
merits is conclusively settled by the judgment therein and cannot again be
litigated between the parties and privies whether the claim or demand, purpose,
or subject matter of the two suits is the same or not.

_____. The judgment in a former action between the same parties is
final as to every issue which could have been decided in that action.

3. Trial: Appeal and Error. The disposition of procedural motions is left to the
discretion of the trial court, and absent a showing of an abuse of that discretion,
this court will affirm the trial court’s rulings regarding such motions.
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Appeal from the District Court for Douglas County: KEiTH
Howarb, Judge. Affirmed.

James R. Place and Alan M. Thelen, of Breeling, Welling &
Place, for appellant.

Robert T. Cannella, of Fitzgerald & Brown, for appellee
Commercial Federal.

BoSLAUGH, SHANAHAN, and GRANT, JJ., and KnapP and
RowLANDS, D. JJ.

GRANT, J.

This is an appeal from an order of summary judgment
entered in favor of the plaintiff-appellee, Commercial Federal
Savings and Loan Association (Commercial), by the Douglas
County District Court, and against the defendant-appellant,
Zenowij Repichowskyj.

Beginning in 1976, appellant, a landscape architect, was
retained by Community Development Consultant’s
Corporation (CDCC) to assist in CDCC’s Lakefield
development project in Alliance, Nebraska. On July 26, 1977,
CDCC executed a $750,000 promissory note and a mortgage,
securing this note, on the Alliance land. Commercial was the
payee and mortgagee in these instruments. As additional
security for the note, Commercial required, and obtained, the
personal guaranties of the CDCC stockholders at that time:
Steven K. Neff, Paul G. Matt III, Michael R. Duffek, and
Norman G. Bahr.

In May of 1979, after providing services to CDCC over a
3-year period, appellant purchased the interest of Duffek and
Bahr in CDCC for $28,000. In addition to his $28,000 payment,
appellant was required to personally guarantee the Commercial
loan in order to get Commercial’s release of Duffek and Bahr as
guarantors of the $750,000 note. On May 30, 1979, an
agreement entitled “Release of Guarantors” was executed by
Commercial, appellant, Neff, Paul Matt 111, and Paul Matt,
Jr., containing the following language:

WHEREAS, it is the desire of Steven K. Neff, Paul G.
Matt 111 to obtain the release of the guarantee insofar as
same applies to Michael R. Duffek and Norman G. Bahr



28 232 NEBRASKA REPORTS

and to substitute as new guarantors for such released
guarantors Zenowij Repichowskyj and Paul G. Matt Jr.;
and

WHEREAS, Commercial Federal Savings and Loan
Association will only allow such release of guarantors
upon the naming of such new guarantors;

NOW, THEREFORE, for and in consideration of
mutual covenants herein contained it is agreed as follows:

1....Duffek and. .. Bahr are hereby released of any . .
. obligations . . . pursuant to the Guarantee and
Agreement between Commercial . . . and Steven K. Neff,
Paul G. Matt 111, Michael E. [sic] Duffek and Norman G.
Bahr dated July 26, 1977.

2. Zenowij Repichowkyj [sic] and Paul G. Matt Jr. are
hereby substituted as guarantors. . . .

On the same date, a new guaranty of the $750,000 note was
executed by appellant, Neff, Paul G. Matt, Jr., and Paul G.
Matt II1.

On October 1, 1982, Commercial filed an action in the Box
Butte County District Court to foreclose the CDCC mortgage.
All of the guarantors, including appellant herein, were made
defendants in the foreclosure action. CDCC and the guarantors
filed a single answer. On September 12, 1983, the Box Butte
County District Court ordered the mortgage foreclosed, found
the amount due and owing Commercial to be $480,886, and
granted the foreclosure defendants a 20-day redemption
period. On September 30, 1983, a 9-month stay of the order of
sale was granted by the Box Butte County District Court, on
“Defendants’ request for stay.”

The judgment was never satisfied. On August 14, 1985, the
property was sold for $250, and on September 10, 1985, the sale
was confirmed. No appeal was taken from these proceedings by
any party.

On January 14, 1986, Commercial, after having obtained
leave to withdraw the original note, filed an action in the
Douglas County District Court against appellant, the two
Matts, and Neff. This action sought judgment in the amount of
$609,214, representing the deficiency plus interest, on the
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guaranty executed in favor of Commercial by appellant and the
other guarantors.

In his answer, filed July 10, 1986, appellant pled as
affirmative defenses (1) a lack of consideration for his
guaranty, (2) insufficient notice of the foreclosure sale, and (3)
the invalidity of the foreclosure sale because the sale was not
conducted in a commercially reasonable manner. On January 5,
1987, appellant filed his answer to Commercial’s third amended
petition, setting out the foregoing affirmative defenses plus a
fourth, to wit: that Commercial failed to disclose the risks of
executing the guaranty to appellant.

Two other defendant guarantors, the Matts, alleged in their
separate answer, filed June 24, 1986, an affirmative defense
that they had

presented to Plaintiff a buyer . . . and that Defendants
[Matts] and [Commercial] had an agreement whereby [the
property] would be purchased by this buyer for . . .
$150,000.00, and that after acceptance of [this] agreement
by [Commercial], [Commercial] refused to honor this
agreement and accept payment in this amount from [the
proposed] buyer.

On April 7, 1987, Commercial filed a motion for summary
judgment against appellant and the three other guarantors of
the mortgage note. A hearing was held on this motion on May
8, 1987, in the Douglas County District Court. At this hearing,
the court received in evidence, without objection, certified
copies of the Box Butte County District Court foreclosure
proceedings and certain other evidence, including appellant’s
deposition. On May 15, 1987, the Douglas County District
Court granted Commercial’s motion as to appellant.

After the judgment was granted, appellant filed a motion for
leave to amend his answer to include the affirmative defense
asserted by the Matts, and filed a separate motion for a new
trial and to vacate the district court’s judgment. These two
motions were denied by the district court in an order issued on
June 24, 1987.

In his appeal to this court the appellant assigns as error the
actions of the district court (1) in granting summary judgment
since (a) there was a lack of consideration for the guaranty, or at
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least anissue of fact as to the same, and (b) the defenses asserted
by other party defendants should have been considered
defenses of appellant; and (2) in abusing its discretion by
overruling his motions for leave to amend his answer and for a
new trial and vacation of the judgment. We affirm.

Although we need not reach either parts (a) or (b) of
appellant’s first assignment, since, as we set out below, they are
barred by the doctrine of res judicata, it is clear this assignment
of error is without merit.

The release executed by appellant recited his guaranty as
partial consideration for the release of Duffek and Bahr as
guarantors. Appellant’s deposition, received as evidence at the
hearing on Commercial’s motion for summary judgment,
shows that he executed the guaranty as a condition of his CDCC
stock purchase. There was ample consideration for appellant’s
execution of the personal guaranty.

As to appellant’s assignment pertaining to the district court’s
denial of his motion for leave to amend his answer to include
the defense asserted by the Matts, we note that the Matts’
answer referred only to actions of the Matts, that appellant’s
motion to amend came at least 11 months after he had notice of
the facts constituting the defense, and that he had filed two
detailed answers without mentioning the defense set out in the
Matts’ answer. It was only after judgment had been rendered
against him that appellant sought again to amend his answer.

It is not an abuse of discretion for a court to refuse to permit
an amended answer presenting a new defense to be filed after a
judgment has been entered against the requesting party, where
the facts to be included in the amended answer were known at
the time the original answer was filed, and no excuse is offered
for the delay in making the application to amend. See,
Yunghans v. O’Toole, 199 Neb. 317, 258 N.W.2d 810 (1977);
Schmuecker Bros. Implement v. Sobotka, 217 Neb. 114, 348
N.W.2d 130 (1984); Collection Associates, Inc. v. Eckel, 212
Neb. 607, 324 N.W.2d 808 (1982). See, also, Neb. Rev. Stat.
§ 25-852 (Reissue 1985).

Regardless of the foregoing, appellant filed an answer in the
foreclosure proceeding held in the Box Butte County District
Court, and the facts which constitute the affirmative defenses
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he set out in his answer in this case had accrued prior to the
foreclosure decree and confirmation of sale entered by the Box
Butte County District Court.

Any right, fact, or matter in issue and d1rect1y adjudicated
upon, or necessarily involved in, the determination of an action
before a competent court in which a judgment or decree is
rendered upon the merits is conclusively settled by the judgment
therein and cannot again be litigated between the parties and
privies whether the claim or demand, purpose, or subject
matter of the two suits is the same or not. Kuhlman v. Cargile,
206 Neb. 302, 292 N.W.2d 574 (1980); Bank of Mead v. St. Paul
Fire & Marine Ins. Co., 202 Neb. 403,275 N.W.2d 822 (1979).

The judgment in a former action is final as to every issue
which could have been decided in that action. This rule of res
judicata is grounded on public policy and the necessity to end
litigation. Farmers State Bank v. Germer, 231 Neb. 572, 437
N.W.2d 463 (1989); Caradori v. Hamilton, 193 Neb. 500, 227
N.W.2d 850 (1975).

Appellant, as a guarantor of a mortgage debt, who was
joined and who appeared as a party in a mortgage foreclosure
action, cannot, after the decree and confirmation of sale of the
mortgaged property have become final, challenge the amount
of the indebtedness in a subsequent action for a deficiency
judgment by asserting facts which allegedly occurred prior to
the trial of the foreclosure action. Such an attack on the amount
of the indebtedness and of the resulting sale deficiency is
precluded by the foreclosure decree and confirmation of sale
which have become final. Walter E. Heller & Company v. Cox,
343 F. Supp. 519 (S.D.N.Y. 1972), aff’d 486 F.2d 1398 (2d Cir.
1973), cert. denied 414 U.S. 827, 94 S. Ct. 46, 38 L. Ed. 2d 61
(1973). See, also, Stover v. Tompkins, 34 Neb. 465, 51 N.W.
1040 (1892).

Appellant’s second assignment of error concerns the district
court’s denial of his motion to amend and motion for new trial
and to vacate the order of summary judgment. These motions
are procedural in nature. The disposition of procedural
motions is left to the discretion of the trial court, and absent a
showing of an abuse of that discretion, this court will affirm the
trial court’s rulings regarding such motions. See, Bitiner v.
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Miller, 226 Neb. 206, 410 N.W.2d 478 (1987); In re Estate of
West, 226 Neb. 813,415 N.W.2d 769 (1987).

The district court did not abuse its discretion in ruling on
appellant’s motions. The district court’s decision granting
summary judgment against the appellant is hereby affirmed.

AFFIRMED.

JouNJ. LOONEY AND JUDITH C. LLOONEY, APPELLANTS, V.
WILLIAM PICKERING AND MARY ANN PICKERING,DOING BUSINESS
ASMAR ENTERPRISES, APPELLEES.

439 N.W.2d 467

Filed May 5, 1989. No. 87-737.

1. Motions to Dismiss. In considering a motion to dismiss following trial, the court
resolves the controversy as a matter of law and may do so only when the facts are
such that reasonable minds can draw but one conclusion. In considering the
evidence for the purpose of ruling on such a motion, the party against whom the
motion is made is entitled to have every controverted fact resolved in his or her
favor and to have the benefit of every inference which reasonably can be drawn
from the evidence, and if there is any evidence in favor of the party against
whom the motion is made, the case may not be decided as a matter of law.

2. Motor Vehicles: Negligence. The negligence of the family-purpose driver is not
ordinarily imputed to the family-purpose owner in an action by the owner
against a third party for the owner’s own property damage.

. When a driver cannot stop or turn aside in time to avoid a
collision after a danger becomes apparent to him, generally, he is negligent as a
matter of law.

4. Negligence: Proximate Cause: Words and Phrases. In negligence law, an
efficient intervening cause is new and independent conduct of a third person,
which itself is a proximate cause of the injury in question and breaks the causal
connection between the original conduct and the injury.

5. Negligence: Proximate Cause: Tort-feasors: Liability: Words and Phrases. An
efficient intervening cause is a new and independent act, itself a proximate cause
of an injury, which breaks the causal connection between the original wrong and
injury. The doctrine that an intervening act cuts off a tort-feasor’s liability comes
into play only when the intervening cause is not foreseeable.

6. Highways: Negligence: Proximate Cause. Where a party creates an obstruction
upon a highway and fails to use due care to warn others of its danger, his or her
negligence may be a proximate cause of the injuries to another.
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7. Negligence: Proximate Cause. The doer of an original wrongful act that should
reasonably cause one to anticipate an injury therefrom is not relieved by an
intervening cause, wrongful or otherwise, that is set into operation by such
original wrongful act, and that alone would not have caused the injury, but
which with the aid of the original wrong does cause such injury.

8. Highways: Negligence: Words and Phrases. A failure to warn the traveling
public of an obstruction placed on a highway by a person in a manner such as to
constitute negligence is continuing negligence as distinguished from a condition.

9. Negligence: Proximate Cause. The question whether negligence is, in view of the
intervening negligence of a third person, such a continuing and substantial
factor in producing an accident as to be a proximate cause of the injury,
generally is a question of fact, rather than a question of law.

Appeal from the District Court for Douglas County:

DoNALD J. HaMmiLTON, Judge. Reversed and remanded with
directions. '

Jeffrey A. Silver, of Silver and Wieland, for appellants.

John W. 1Iiff, of Gross, Welch, Vinardi, Kauffman & Day,
P.C., for appellees.

HasTtINGS, C.J., SHANAHAN, and FAHRNBRUCH, JJ., and
NorTON, D.J., and RoNiN, D.J., Retired.

HasTtinGs, C.J.

The plaintiffs-appellants, John J. and Judith C. Looney,
brought their action in the county court for Douglas County,
alleging negligence by the defendants-appellees, William and
Mary Ann Pickering, doing business as Mar Enterprises. The
county court dismissed the plaintiffs’ petition at the close of the
plaintiffs’ case. On appeal to the district court for Douglas
County, the dismissal was affirmed.

In considering a directed verdict or motion to dismiss at
trial, this court has held: “ . .. [T}he trial court resolves
the controversy as a matter of law and may do so only
when the facts are such that reasonable minds can draw
but one conclusion. . . . Moreover, in considering the
evidence for the purpose of ruling on such a motion, the
party against whom the motion is made is entitled to have
every controverted fact resolved in his or her favor and to
have the benefit of every inference which can be
reasonably drawn from the evidence; if there is any
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evidence in favor of the party against whom the motion is

made, the case may not be decided as a matter of law.” ”
Delgado v. Inryco, Inc., 230 Neb. 662, 666, 433 N.W.2d 179,
182-83 (1988), quoting Topil v. Hub Hall Co., 230 Neb. 151,
430 N.W.2d 306 (1988), and Tiede v. Loup Power Dist., 226
Neb. 295, 411 N.W.2d 312 (1987). We reverse and remand with
directions.

Plaintiffs were the owners of a family-purpose automobile.
On July 10, 1986, the plaintiffs’ son John was driving that
automobile south on 90th Street in Omaha in the area between
Pacific and Center Streets. At that point, 90th Street is a
four-lane paved street running north and south, and no-parking
signs are posted on the west side of the street. The plaintiffs’ son
was proceeding in the westernmost or right-hand lane. He was
following an Omega automobile, which in turn was behind a
van. Traffic was moving at a speed of between 30 and 35 miles
per hour.

The plaintiffs’ son observed first the van and then the Omega
move suddenly from the outside lane to the inside lane. He
looked in his rearview mirror to see if he could also change
lanes. He observed another automobile coming alongside his
car on the lefthand side, and, in his opinion, he could not safely
change lanes. He applied his brakes, but was unable to avoid
colliding with the rear end of the defendants’ truck and trailer,
which were parked in the curb lane. Besides being parked in a
“no parking” zone, neither the truck nor the trailer was
equipped with emergency flashers, nor were there any other
signs, flags, or flares to warn approaching traffic that the truck
and trailer were stopped.

In dismissing plaintiffs’ petition, the trial court stated: “Mr.
Looney, the Court finds that the negligence of the defendant
herein was not the proximate cause of the accident as your son
was guilty of negligence more than slight in the thing.” From
this statement, it is difficult to determine if the trial court based
its decision on the theory that the contributory negligence of the
plaintiffs’ driver was imputed to the plaintiffs and was
sufficient as a matter of law to bar recovery, or whether the
court found that the negligence of plaintiffs’ son was the sole
proximate cause of the accident.





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































