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No. 87-034: Norwest Bank Omaha So. v. Anderson.
Stipulation allowed; appeal dismissed; each party to pay own
Costs.

No. 87-179: First Security Bank & Trust v. New Hampshire
Ins. Co. Motion of appellee for summary dismissal sustained;
see Rule 7B(1).

No. 87-226: In re Application of MCI Telecommunications
v. LT&T. Stipulation allowed; appeal dismissed.

No. 87-284: Bank of Valley v. Arlington State Bank.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 87-374: Logan, Ltd. v. Tommy Kendrick Co.
Stipulation allowed; appeal dismissed; each party to pay own
COsts.

No. 87-414: Douglas County Health Dept. Employees Assn.
v. County of Douglas. Stipulation allowed; appeal dismissed.

No. 87-474: Kangior v. Ress. Stipulation allowed; appeal
dismissed, each party to pay own costs.

No. 87-491: MOR America Financial Corp. v. State. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. 87-534: Burbach v. Steinbach. Stipulations to dismiss
appeal noted; by order of the court, appeal dismissed.

No. 87-753: In re Estate of Borron. Stipulation allowed;
appeal dismissed with prejudice.

No. 87-1031: Flock v. Martensen. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-059: Kunce v. National Home Medical, Inc. Motion
of appellant to dismiss appeal sustained; appeal dismissed with
prejudice at cost of appellant.

(xvii)
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No. 88-187: Nebraska State Bank v. Scollard. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-227: Douglas County Health Dept. v. County of
Douglas. Stipulation allowed; appeal dismissed.

No. 88-286: Air Power of Nebraska v. Columbia Casualty
Co. Stipulation allowed; appeal dismissed; each party to pay
OWN COStS.

No. 88-307: Doak v. Doak. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 88-350: Ress v. Lawrence. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-371: Lockhart v. Village of Cairo. Stipulation
allowed; appeal dismissed at cost of appellant.

No. 88-396: State Code Agencies Ed. Assn. v. State. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. 88-397: Dewispelare v. Department of Motor Vehicles.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 88-452: Prince v. Prince. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-465: State v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-512: In re Interest of Bullock. By order of the court,
no cause having been shown, motion of appellant to dismiss
appeal as moot sustained.

No. 88-541: State v. Perry. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-544: In re Interest of Pitts. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-606: State v. Stiver. Affirmed. See Rule 7A(1).

No. 88-609: State v. Thompson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-663: Allen v. Allen. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-665: State v. Manchester. Motlon of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-672: State v. Harris. Motion of appellee for summary
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affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-675: State v. Canaday. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-683: Inman Education Assn. v. School Dist. No. 30.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 88-710: Peterson v. First National Bank of Elm Creek.
Stipulation allowed; appeal dismissed.

No. 88-711: Demerath v. Demerath. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-725: Brehm Enterprises v. The Pizza Inn, Inc.
Stipulation allowed; appeal dismissed.

No. 88-731: State v. Thomas. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-747: State v. Flatt. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-753: Garden v. Nash Finch Co. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 88-764: State v. Bronson. Affirmed. See Rule 7A(1).

No. 88-766: Price v. State Claims Board. By order of the
court, appeal dismissed for failure to file briefs.

No. 88-769: State v. Graskowiak. Affirmed. See Rule 7A(1).

No. 88-770: In re Application of Dorsey Dean Adams.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 88-787: State v. Greer. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-795: State v. Fountain. Affirmed. See Rule 7A(1).

No. 88-806: State v. Pence. Affirmed. See Rule 7A(1).

No. 88-810: State v. McCartney. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-813: State v. Welch. Affirmed. See Rule 7A(1).

No. 88-814: State v. Jarmon. Affirmed. See Rule 7A(1).

No. 88-826: State v. Vollbrecht. Motion of court- appointed
counsel for leave to withdraw appearance overruled. By order
of the court, judgment of Madison County District Court
reflected in journal entry filed September 14, 1988, which
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sentences defendant to the Department of Correctional
Services for not less than 20 months nor more than 5 years at
hard labor and gives defendant credit for 100 days previously
served, affirmed.

No. 88-828: State v. Rhodd. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-833: State v. Alexander. Affirmed. See Rule 7A(1).

No. 88-839: State v. Markise. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-844: State v. Jenkins. Affirmed. See Rule 7A(1).

No. 88-854: State v. Rodriquez. Affirmed. See Rule 7A(1).

No. 88-860: Torres v. Armijo. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 88-864: State v. Kallos. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-870: Abdullah v. Gunter. Appeal dismissed for lack
of jurisdiction. See Rule 7A(2).

No. 88-871: Lafler v. Cheyenne County. By order of the
court, appeal dismissed for failure to file briefs.

No. 88-872: State v. Newman. Affirmed. See Rule 7A(1).

No. 88-873: State v. Manchester. By order of the court,
appeal dismissed for failure to file briefs.

No. 88-888: Plock v. Crossroads Joint Venture. Stipulation
allowed; appeal dismissed.

No. 88-890: State v. Brown. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-894: In re Interest of Erks. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-897: Creighton Omaha Regional Healthcare Corp. v.
Leuenberger. Stipulation allowed; appeal dismissed with
prejudice; each party to pay own costs.

Nos. 88-899, 88-920: State v. Parker. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

Nos. 88-900, 88-901: State v. Goodwin. Motion of appellee
for summary affirmance sustained; judgment affirmed; see
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Rule 7B(2).

No. 88-905: Mandery v. Chronicle Broadcasting. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-919: State v. Tyndell. Affirmed. See Rule 7A(1).

No. 88-922: State v. Stubbs. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-926: Commercial Federal Savings v. Hackwith.
Motion of appellant to dismiss appeal sustained; appeal
dismissed at cost of appellant.

No. 88-929: In re Estate of Dobrovolny. Stipulation allowed;
appeal dismissed.

No. 88-931: State v. Bainbridge. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-935: Gillogly v. Principal Casualty Ins. Co.
Stipulation allowed; appeal dismissed.

No. 88-938: State v. Sutton. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-939: State v. Haynes. Affirmed. See Rule 7A(1).

No. 88-940: State v. Graham. Affirmed. See Rule 7A(1).

No. 88-942: In re Estate of Dopheide. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-944: Morrow, Davies, Nissen v. Nissen. Stipulation
allowed; appeal dismissed without prejudice.

No. 88-950: Benson v. Metro Area Transit. Affirmed. See
Rule 7A(1).

No. 88-953: Wickes Companies v. Lakeview Heights Co.
Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice; each party to pay own costs.

No. 88-961: State v. Hurley. Affirmed. See Rule 7A(1).

No. 88-962: State v. Kramer. Affirmed. See Rule 7A(1).

No. 88-964: State v. Kitt. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

Nos. 88-966, 88-967: State v. Lewis. Affirmed. See Rule
TA(D).

No. 88-968: State v. Hindman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 88-970: State v. Oellerich. Affirmed. See Rule 7A(1).

No. 88-976: Anderson v. Anderson. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-977: State v. Schleiger. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-981: State v. Thompson. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-983: State ex rel. Tyler v. Shortridge. Affirmed. See
Rule 7A(1).

No. 88-984: Cavanaugh v. Cavanaugh. Stipulation allowed;
appeal dismissed.

No. 88-987: FBG Service Corp. v. Dale Beggs Development.
Stipulation allowed; appeal dismissed.

No. 88-993: State v. Walter. Affirmed. See Rule 7A(1).

No. 88-999: State v. Evans. Affirmed. See Rule 7A(1).

No. 88-1000: State v. Watson. Affirmed. See Rule 7A(1).

No. 88-1005: Tyler v. Board of Parole. Appeal dismissed as
moot.

No. 88-1006: Rayes v. State. Appeal dismissed. See Rule
TA(2).

No. 88-1017: State v. Weaver. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-1018: State v. Flournoy. Affirmed. See Rule 7A(1).

No. 88-1020: Steadman v. George McGinley Ranch.
Stipulation allowed; appeal dismissed; each party to pay own
COsts.

No. 88-1025: Sturdevant v. Sturdevant. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 88-1029: State v. Sellers. Motion of appellee for
summary affirmance sustained;judgment affirmed; see Rule
7B(2).

No. 88-1031: Tyler v. Shortridge. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-1035: State v. Standley. Stipulation allowed; appeal
dismissed.

No. 88-1036: State v. Pierce. Motion of appellant to dismiss
appeal sustained; appeal dismissed.
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No. 88-1039: State v. Garton. Stipulation allowed; appeal
dismissed.

No. 88-1040: Everitt v. Mainliner Motor Express.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 88-1041: State v. King. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-1043: State v. Rodenbaugh. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-1046: State v. Thiel. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 88-1048: Beavers v. The CECO Corp. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
of appellant.

No. 88-1049: State v. Wolf. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-1050: Cole’s Custom Awards v. Jones. By order of
the court, no cause shown, appeal dismissed.

No. 88-1051: State v. Sherbutte. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-1054: Thompson v. Higgins. By order of the court,
appeal dismissed for failure to file briefs.

No. 88-1056: State v. Paulsen. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-1059: Vay Wey Truckin v. Yueill. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 88-1061: County of York v. Battreall. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-1064: Tyler v. Hart. Affirmed. See Rule 7A(1).

No. 88-1065: State ex rel. Tyler v. Buckley. Affirmed. See
Rule 7A(1).

No. 88-1070: State v. Lopez. Affirmed. See Rule 7A(1).

No. 88-1075: Chace v. Chace. Stipulation allowed; appeal
dismissed.

No. 88-1080: Tylski v. Peter Kiewit Constr. Co. Stipulation
allowed; appeal dismissed.

No. 88-1084: State v. Culkins. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
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7B(2).

No. 88-1086: Steenbarger v. Steenbarger. By order of the
court, appeal dismissed for failure to file briefs.

No. 88-1087: Nash v. Tussing. Stipulation allowed; appeal
dismissed.

No. 88-1088: In re Application of Adams. Affirmed. See
Rule 7A(1).

No. 89-004: Jensen v. City of Omaha. Appeal dismissed for
lack of a final order. See Rule 7A(2).

No. 89-007: Jones v. City Clerk of Omaha. Appeal
dismissed. See Rule 7A(2).

No. 89-009: State v. Beyersdorf. Affirmed. See Rule 7TA(1).

No. 89-012: Tyler v. Asmussen. Appeal dismissed. See Rule
TAQ2).

No. 89-018: Madison v. Madison. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 89-020: State v. Lange. Affirmed. See Rule 7A(1).

No. 89-021: Crow v. Campbell. Appeal dismissed. See Rule
TA(Q2).

No. 89-027: Westling v. Cameron. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. 89-028: Kobza v. Kobza. Stipulation allowed; appeal
dismissed.

No. 89-034: In re Interest of Tyler. Appeal dismissed. See
Rule 7A(2).

No. 89-037: State v. Porter. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-040: State v. Starks. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-041: Tyler v. Mrs. B. Affirmed. See Rule 7A(1).

No. 89-059: State v. Negley. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 89-062: OPP v. Floors, Inc. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 89-075: State ex rel. Tyler v. Gunter. Affirmed. See Rule
7TA(1).

No. 89-076: Tyler v. Scarborough. Affirmed. See Rule
TA(1).

No. 89-087: Nykiel v. Nebraska Board of Parole. Affirmed.
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See Rule 7A(1).

No. 89-088: Tyler v. Longwell. Affirmed. See Rule 7A(1).

No. 89-097: Twyman v. Omaha Public School Dist. No. 1.
Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice; each party to pay own fees and costs.

No. 89-104: Javorsky v. Javorsky. Stipulation allowed;
appeal dismissed. :

No. 89-111: In re Estate of Heitman. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 89-132: State v. Brown. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-134: State v. McCoy. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-139: Carritt v. City of Omaha. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 89-148: Roach v. Roach. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 89-178: Kullbom v. Kullbom. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 89-191: Neneman v. Continental Baking Co. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No. 89-237: Kudlacek v. CAC XXII, Inc. Stipulation
allowed; appeal dismissed.
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1. Appeal and Error. The factual findings of a trial court in a law action tried
without a jury have the eftect of findings of a jury and will not be set aside unless
they are clearly wrong.

. Inreviewing questions of law, the Supreme Court has an obligation 10
reach its conclusions independent from conclusions reached by the trial court.
3. Contracts: Intent. The intent of the parties is determinative of whether a party is

an accommodation maker or the principal obligor of an instrument.

_ . The best, if not controlling, evidence of the intent of the parties
to an agreement is the parties’ interpretation of the agreement as evidenced by
their actions in performance of the agreement.

]

Appeal from the District Court for Lancaster County:
Birnarn J. McGinn, Judge. Affirmed.

Rodney M. Confer, of Knudsen, Berkheimer, Richardson &
Endacott, for appellant.

James M. Bausch and David A. Barron, of Cline, Williams,
Wright, Johnson & Oldfather, for appellee.

BosLAUGH, WHITE, CAPORALE, SHANAHAN, GRANT, and
FAHRNBRUCH, JJ.

GRANT, J.

Plaintiff-appellant, Marvin E. Jewell & Company (Jewell), a
partnership, filed this action against defendant-appellee, Dale
A. Thomas, seeking damages of $141,000 plus interest,
representing payments made by Jewell to the Union Bank and
Trust Company (Union Bank) in paying off a promissory note.
Jewell alleged that it paid the note only after Thomas did not
pay it when due and that Thomas, as a party accommodated,
owed the amount of the note to Jewell.

n
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Thomas, in his amended answer, denied he was a “party
accommodated” and alleged that any amount paid by Jewell to
Union Bank was in payment of an amount owing to Union
Bank by Jewell. Thomas counterclaimed against Jewell,
seeking an accounting. Trial on the petition seeking damages in
a law action was held separate from the counterclaim action,
which sought the equitable remedy of accounting.

After trial on the petition, the district court entered its order
setting out detailed findings of fact and conclusions of law and
dismissing Jewell’s petition. After a motion for new trial was
denied, Jewell timely appealed. In this court, appellant sets out
five assignments of error, alleging that the trial court erred in (1)
holding that Jewell had not signed the note for the purpose of
lending its name to Thomas; (2) holding that Jewell was not an
accommodation party because Jewell was identified as the
maker on the face of the note; (3) requiring Jewell to prove that
Union Bank would not have renewed Thomas’ indebtedness
unless Jewell was a party to the note; (4) holding that Jewell was
not an accommodation party because Union Bank considered
Jewell to be the debtor; and (5) holding that Jewell was not an
accommodation party because it paid the note without first
requiring that Thomas default on the note and that the bank
proceed against Thomas. We affirm.

The record shows the following. In 1963, Marvm E. Jewell
formed a business known as Marvin E. Jewell & Company. In
1965, the business became a partnership with two other
certified public accountants. In 1969, Thomas joined the firm
as an employee and became a partner holding 10 percent of the
partnership’s equity capital, effective January 1, 1977. Because
Marvin Jewell was negotiating a settlement with an ex-partner,
Thomas did not actually purchase his interest until sometime in
the spring of 1978.

In order to purchase his 10-percent interest in Jewell,
Thomas borrowed $90,000 from Union Bank in May of 1978.
At thai time, Thomas had an outstanding home improvement
loan with Union Bank for $25,000. Thomas borrowed $115,000
from Union Bank: $90,000 went to the purchase of his Jewell
partnership interest, and the balance renewed his personal
home improvement loan.
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Marvin Jewell and Dennis Baumert shared $81,344 of the
$90,000 Thomas borrowed from Union Bank, and the
remaining $8,656 was used to fund Thomas’ partnership capital
account. After Thomas’ purchase into the partnership, Marvin
Jewell held 51 percent, Baumert held 39 percent, and Thomas
held 10 percent.

Between May 12, 1978, and August 17, 1981, Thomas
executed a number of new and renewal notes with Union Bank
in connection with the $115,000 loan. During this period,
Thomas paid approximately $50,000 toward the principal on
these notes and over $60,000 in interest payments. By August
17, 1981, Thomas was paying Union Bank 19.5 percent interest
on his note to Union Bank.

In November of 1981, Union Bank wrote Thomas and
indicated a desire to discuss Thomas’ obligations to the bank.
The executive vice president of Union Bank testified that he
suggested to Thomas that he might “have the partnership
assume a . . . large portion of his indebtedness and that the
repayment source for that would come from amounts due him
from the partnership in the profit sharing arrangement they
had as partners.”

Thomas testified that he approached Marvin Jewell and
requested that the partnership capital accounts be equalized.
Thomas testified that this would have required Marvin Jewell
to have paid approximately $40,000 into the partnership capital
account. Marvin Jewell testified that Thomas told him that he
(Thomas) was having trouble “with a number of his
obligations” with Union Bank. Marvin Jewell testified that he
agreed to look into whether the partners would be willing to
“guarantee” Thomas’ obligation with Union Bank.

Sometime later, Thomas brought a promissory note in the
amount of $145,000 to Marvin Jewell. This note designated
Union Bank as the payee and Jewell as the debtor. The note had
a signature line for Thomas, on which Thomas had already
signed, and three signature lines for the remaining partners.
Beside these lines was the phrase, “Partner/Personally” Each
of the remaining partners executed the note, and the note was
delivered to Union Bank. The proceeds were used by Thomas to
pay off his personal obligations with Union Bank.
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The other Jewell partners, Marvin Jewell, Baumert, and
Ronald Culwell, testified that it was their understanding that
Thomas would still be required to make payments on the note.
Thomas testified that it was his understanding that payments
on the note would be taken from his portion of partnership
profits. A representative of Union Bank testified that it was his
understanding that the note was an obligation of Jewell, and
not of Thomas.

On December 1, 1982, the $145,000 note with Union Bank
was renewed. In view of the result reached in this case, we need
not determine the question, raised by Thomas, as to whether
the renewal of the note constituted such payment of the note as
to enable Jewell to seek recourse against Thomas under Neb.
U.C.C. § 3-415(5) (Reissue 1980). The new note also listed the
debtor as Jewell, and Marvin Jewell was the sole signatory. On
December 21, 1982, Thomas resigned from the partnership
without prior notice.

In May of 1983, Marvin Jewell sent a letter to Thomas
advising Thomas that he was “liable for a note” at Union Bank.
On June 2, 1983, Jewell made another interest payment to
Union Bank. This time the check bore a notation “Int DT
Note.” This notation had not appeared on any of the payments
Jewell had made on the obligation before Thomas left the
partnership.

Our law setting out the review of a law action tried to the
court is settled. The factual findings of a trial court in a law
action tried without a jury have the effect of findings of a jury
and will not be set aside unless they are clearly wrong. Boren v.
State Farm Mut. Auto. Ins. Co., 225 Neb. 503, 406 N.W.2d 640
(1987). However, in reviewing questions of law, the Supreme
Court has an obligation to reach its conclusions independent
from conclusions reached by the trial court. Pallas v. Black, 226
Neb. 728, 414 N.W.2d 805 (1987); Washington Heights Co. v.
Frazier,226 Neb. 127,409 N.W.2d 612 (1987).

Jewell’s claim against Thomas is based entirely on § 3-415,
which provides in relevant part as follows:

(1) An accommodation party is one who signs the
instrument in any capacity for the purpose of lending his
name to another party toit.
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(2) When the instrument has been taken for value
before it is due the accommodation party is liable in the
capacity in which he has signed even though the taker
knows of the accommodation.

(5) An accommodation party is not liable to the party
accommodated, and if he pays the instrument has a right
of recourse on the instrument against such party.

An accommodation party is a surety, and by lending its name
to the maker of the note, in a sense, guarantees that in the event
of default by the principal obligor, the accommodation party
will be liable. We recognize that the obligation of an
accommodation party to the payee is determined by the
capacity in which the accommodation party signs the
instrument.

We are concerned in this case with the relationship between
Jewell and Thomas, and that relationship is not determined by
the capacity in which Jewell signed the note. The intent of the
parties is determinative of whether a party is an
accommodation maker or the principal obligor of an
instrument. Holcomb State Bank v. Adamson, 107 11l. App. 3d
908, 438 N.E.2d 635 (1982); Kerney v. Kerney, 120 R.I. 209,
386 A.2d 1100 (1978). In this case, the promissory note shows
on its face that each partner signed as a comaker, both
personally and on behalf of the partnership. Both Thomas and
a representative of Union Bank testified that it was their
understanding that the note was an obligation of Jewell, and
not that of Thomas. Additionally, all correspondence
concerning the note was sent by Union Bank to the partnership.
The trial court was not clearly wrong in holding that Jewell was
not an accommodation party.

Jewell had the burden of establishing that an understanding
existed between Jewell and Thomas that the partnership would
execute the note as an accommodation party. Mary Riegler v.
N. W. Riegler Jr., 244 Ark. 483, 426 S.W.2d 789 (1968);
MacArthur v. Cannon, 4 Conn. Cir. 208, 229 A.2d 372
(1967). Jewell did not sustain its burden. While both Marvin
Jewell and Baumert testified that the note was signed to reduce
the day-to-day “pressures” on Thomas, Thomas testified the
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note was comade by the partners in an effort to appease his
desire to have the partnership capital accounts equalized. In
determining the sufficiency of the evidence to support the
judgment of the trial court, the evidence must be considered
most favorably to the successful party, every controverted fact
must be resolved in his favor, and he is entitled to the benefit of
any inferences reasonably deducible from the evidence.
InterSystems, Inc. v. Farmers Co-op Exch., 225 Neb. 497, 406
N.W.2d 344 (1987); Middagh v. Stanal Sound Ltd., 222 Neb.
54,382 N.W.2d 303 (1986).

We are not convinced from the record that the trial court was
clearly wrong in accepting Thomas’ explanation of the intent of
the parties over that of the remaining partners, nor can we say
as a matter of law that the trial court erred in not holding that an
intent to relieve the “pressure” from Thomas gave Jewell
accommodation party status as to Thomas.

An express condition of accommodation party status is the
signature of one “for the purpose of lending his name” to
another. § 3-415(1). The critical question in determining
whether someone intended to lend his name to another is
whether the alleged accommodation party was required to sign
the instrument to enable the alleged principal obligor to obtain
credit. Several courts have stated that a major consideration in
determining accommodation party status is the fact that the
lender refused to make the loan unless the accommodation
party was a party to the instrument. See Farmers State Bank v.
Cooper, 227 Kan. 547, 608 P.2d 929 (1980). In this case, Union
Bank and Thomas had an ongoing relationship. There was no
demand by Union Bank that Jewell sign a note as a comaker as a
condition of extending the loan to Thomas, and there is no
evidence in the record that Jewell was required to lend its name
to Thomas so that Thomas could maintain his credit with
Union Bank.

Evidence of the effect of the transaction in question is also
relevant to the issue of intent. The best, if not controlling,
evidence of the intent of the parties to an agreement is the
parties’ interpretation of the agreement as evidenced by their
actions in performance of the agreement. Lauritzen v. Davis,
214 Neb. 547, 335 N.W.2d 520 (1983); DeFilipps v. Skinner, 211
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Neb. 801, 320 N.W.2d 737 (1982). Jewell did not exhibit the
behavior of a surety. Instead of waiting for a default on the note
by the person it claims to have accommodated, Jewell treated
the note as its own obligation. After executing the note to
Union Bank on December 1, 1981, Jewell took over complete
responsibility for servicing the debt. Thomas never dealt with
Union Bank again on the note. Thomas made no further
payments on the note. The note was also reflected on the books
of Jewell as an obligation of Jewell.

Appellant contends that the trial court erred in holding that
“an accommodation party is not liable on the instrument until
after its principal defaults.” Brief for appellant at 29. We have
reviewed the trial court’s order and cannot find where it made
such a specific holding. The trial court correctly stated the
status of a party who signs a note is determined by the capacity
in which he signs the instrument. The holding of the trial court
on this issue is not determinative of the result herein reached.

We are unwilling to hold that Jewell was an accommodation
party based on the evidence presented here for our review. We
recognize that accommodation party status may be shown
through parol evidence. § 3-415, comment 2; Dalton v. George
B. Hatley Co., Inc., 634 S.W.2d 374 (Tex. App. 1982). A party
claiming accommodation party status, however, bears the
burden of proving its right to such status. We have reviewed the
record and are unable to say that the trial court was clearly
wrong in holding that the facts did not support a finding that
Jewell was an accommodation party on the note. Jewell
executed the instrument as the maker, with each of its partners
signing as individual guarantors for the partnership. Jewell did
not establish that it was an accommodation party as to
Thomas.

The judgment of the trial court is affirmed.

AFFIRMED.

HasTtings, C.J., not participating.



[V

231 NEBRASKA REPORTS

MARK A. RENNER, APPELLANT, V. ROBERT H. WURDEMAN AND
WURDEMANOF OMAHA, INC., A NEBRASKA CORPORATION,
APPELLEES.

434 N.W.2d 536

Filed January 27, 1989. No. 87-132.

Summary Judgment: Appeal and Error. In an appellate review of a summary
judgment, the reviewing court views the evidence in a light most favorable to the
party against whom the judgment is granted and gives such party the benefit of
all reasonable inferences deducible from the evidence.

Summary Judgment. Summary judgment is appropriate only when the
pleadings, depositions, admissions, stipulations, and affidavits in the record
disclose that there is no genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from material facts and that the moving party is
entitled to judgment as a matter of law.

Corporations: Stock: Words and Phrases. There is a distinction between the
certificate issued to a shareholder and the “share” issued to him. A share of
stock is the actual property of the shareholder, while the stock certificate is
merely the authentic evidence of the stockholder’s ownership of shares.

: . Corporate stock, when paid for, is “issued” regardless
of lhe execution and delivery of the certificate, which is merely evidence of the
stockholder’s interest.

Gifts. The essential elements of a gift inter vivos are donative intent, delivery,
and acceptance.

Employer and Employee: Employment Contracts: Termination of
Employment. As a general rule, when the employment is not for a definite term,
and there are no contractual or statutory restrictions upon the right of discharge,
an employer may lawfully discharge an employee whenever and for whatever
cause it chooses without incurring liability.

. Except in cases where an employee is deprived of
consutuuonal or statutory rights or where contractual agreements guarantee
that employees may not be fired without just cause, the law in this state
continues to deny any implied covenant of good faith or fair dealing in
emp]oymem termination.

. An employee’s at-will status can be modified by
contraclual terms that may be created by employee handbooks and oral
represemanons.

. Oral representations may, standing alone, constitute a
promise suff1c1em to create contractual terms which could modify the at-will
status of an employee.

Torts: Words and Phrases. One of the basic elements of tortious interference
with a business relationship requires an intentional act inducing or causing a
breach or termination of the relationship or expectancy.

Corporations: Principal and Agent: Conspiracy. A corporation cannot conspire
with an agent when that agent is acting within the scope of his authority. A
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corporation acts through its agent and the acts of the agent are the acts of the
corporation.

12. Corporations: Employer and Employee: Conspiracy: Pleadings. A corporate
official can conspire with the corporation only if he is acting in his individual
capacity. However, in order to set forth a claim of conspiracy between a
corporation and its corporate employees, the petition must allege that the
employees are acting outside the scope of their authority or other than in the
normal course of their corporate duties.

13. Pleadings: Actions. Although a petition should not leave uncertainty as to the
theory on which the pleader wishes to proceed, in actions not involving
extraordinary remedies, general pleadings are to be liberally construed in favor
of the pleader.

Appeal from the District Court for Douglas County:

THeEODORE L. CARLSON, Judge. Reversed and remanded for
further proceedings.

Warren S. Zweiback, Susan Wiesner, and Mary Lou Perry,
of Zweiback, Flaherty & Lamberty, P.C., for appellant.

H. Daniel Smith, of Smith, Trustin & Schweer, for appellees.

Hastings, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrRANT, and FAHRNBRUCH, JJ.

HasTtings, C.J.

Plaintiff has appealed from the order of the district court
which dismissed his second amended petition filed against
Robert H. Wurdeman and Wurdeman of Omaha, Inc. The
dismissal was based on the court’s sustaining the defendants’
motion for summary judgment. Although plaintiff specifies
five errors, in actuality they may be distilled down to the claim
that the court erred in finding that there were no genuine issues
of material fact.

Mark Renner, the plaintiff, was employed in 1972 as a
salesman by Wurdeman of Omaha, Inc. (the company), a real
estate company. In 1978, Robert Wurdeman, then the sole
shareholder of the company, had surgery on his hip. According
to the testimony of Wurdeman, Renner helped out during
Wurdeman’s period of convalescence. Upon Wurdeman’s
return, he told Renner, “I will give you one share” (of the stock
of the company) for the work Renner did in helping out during
Wurdeman’s disability. However, the paperwork, the issuance
of the share of stock, was never accomplished. This took place
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in about November of 1978.

Renner’s testimony, although differing slightly from that of
Wurdeman, would seem to result in the same conclusion. He
testified that Wurdeman told him that he, Wurdeman, was so
excited about the good job that Renner had done while he
(Wurdeman) was temporarily incapacitated due to the surgery,
“he [Wurdeman] was going to begin our relationship by — by
reimbursing, instead of money, two percent stock in the
company.” However, Renner admitted that he had never
received any stock certificate.

On June 11, 1979, Renner and Wurdeman signed a stock
option agreement recognizing that “Renner has purchased
shares of the stock of Wurdeman Real Estate Company
(which is approximately two percent (2%) of the outstanding
shares) . . . .” In addition, Renner was given the option to
purchase an additional 2 percent of the company’s stock for
each calendar year, commencing with 1979, for so long as he
remained employed by the company. As a condition precedent
to exercising the option, Renner had to be employed on the
annual stock option date, March 31. On the same day, Renner,
Wurdeman, and the company entered into a stock restriction
agreement. Under the agreement, neither Renner nor
Wurdeman could transfer the stock of the company that he
owned to outsiders without having first offered to sell the stock
to the other. The agreement provided that it could be
terminated by the written agreement of all shareholders and the
company.

Iin 1983, Renner and the company entered into an
employment contract which established that Renner was an
independent contractor whose employment was terminable at
will.

On January 29, 1985, Renner attempted to exercise the
option for the first time to purchase 12 percent of the stock of
the company. On January 31, 1985, Wurdeman notified Renner
that his request was being denied. Furthermore, the company
gave Renner notice that his employment contract was
terminated. Wurdeman and the company, by written
agreement, terminated the stock restriction agreement.
Subsequently, Wurdeman entered into an agreement to sell 75
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shares of the stock of the company to third persons without
having first offered the stock to Renner.

Renner brought this action for damages, alleging three
causes of action: (1) breach of contract involving the stock
option agreement and the stock restriction agreement; (2)
tortious interference with the business relationship because of
the breach of the previous listed written contracts; and (3)
breach of an oral contract employing Renner as a manager of
the company. Additionally, there was a fourth cause of action
involving a small item of unreimbursed expenses which is not
argued, nor will it be considered on appeal.

The defendants, in their amended answer to the operative
petition of the plaintiff, admitted the execution of the stock
option agreement and the stock restriction agreement, alleged
the existence of the written employment contract, alleged the
failure of the plaintiff to exercise his rights under the stock
option agreement in a timely manner, and denied that plaintiff
was ever a stockholder of the company.

By order dated January 22, 1987, the trial court sustained the
defendants’ motion for summary judgment. In doing so, the
court found that plaintiff’s second and third causes of action
were redundant to the first cause of action for breach of
contract. The conclusion that the second cause of action was
redundant would seem to rest, in part, on the fact that if
plaintiff was not a shareholder and therefore acquired no rights
under the stock option agreement or the stock restriction
agreement (which could be terminated by agreement of the
company and all the shareholders), and the plaintiff was bound
by the written employment agreement and therefore could be
terminated without cause, then Wurdeman and the company,
the parties with whom Renner had the contractual relationship,
acted properly under the terms of the contracts, and there could
be no tortious interference with a business relationship. The
conclusion that the third cause of action was redundant would
seem to rest on the fact that plaintiff’s claim that the company
breached an oral agreement whereby he would perform
managerial services for the company in return for eventual
ownership of the company rather than contemporaneous
compensation is essentially the same as his claim that
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defendants breached the stock option and stock restriction
agreements by wrongfully discharging him because the oral
agreement changed his at-will employment to employment that
could be terminated only for cause.

We then turn to the question of whether the district court
correctly ruled that defendants were entltled to summary
judgment on the first cause of action.

In an appellate review of a summary judgment, the reviewing
court views the evidence in a light most favorable to the party
against whom the judgment is granted and gives such party the
benefit of all reasonable inferences deducible from the
evidence. Bedrosky v. Hiner, 230 Neb. 200, 430 N.W.2d 535
(1988).

Summary judgment is appropriate only when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
material facts and that the moving party is entitled to judgment
as a matter of law. Id.

The essential facts are not in dispute. There are, however,
two troublesome questions this court needs to answer in order
to determine whether summary judgment on plaintiff’s first
cause of action was proper: first, whether it can be concluded
that Renner was ever a shareholder of the company, and
second, whether Renner has a colorable claim for wrongful
termination of employment. The facts are clear that Renner
never exercised his option to purchase stock under the stock
option agreement on the designated dates and while he was still
employed by the company. If Renner never became a
shareholder before the stock option agreement was entered
into, the stock restriction agreement was legally terminated by
the agreement of the company and Wurdeman (who would
have been the only shareholder of the company). If Renner was
legally terminated from his employment contract, he had no
right of continued employment until the next annual stock
option date, March 31, 1985, in order that he could exercise his
option.

WAS RENNER EVER A SHAREHOLDER?

Renner, in arguing that the receipt of a certificate is irrelevant
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to ownership of stock, cites us to Pacific National Bank v.
Eaton, 141 U.S. 227, 11 S. Ct. 984, 35 L. Ed. 702 (1891), and
Federal Deposit Ins. Corporation v. Gunderson, 106 F.2d 633
(8th Cir. 1939).
In Gunderson, the court stated:
[T]here is a distinction between the certificate issued to a
shareholder and the “share” issued to him. The distinction
is recognized by the authorities. A share of stock is the
actual property of the shareholder, while the stock
certificate is merely the authentic evidence of the
stockholder’s ownership of shares. [citations omitted.]} . . .
[Clorporate stock, when paid for, is “issued” regardless of
the execution and delivery of the certificate, which is
merely evidence of the stockholder’s interest.
Id. at 634-35.
Renner further contends that, pursuant to Neb. Rev. Stat.
§ 21-2018 (Reissue 1987), he “paid for” the stock by providing
services to the company while Wurdeman was hospitalized.
Section 21-2018 provides in pertinent part:

No corporation shall be permitted to issue stock except
for an equivalent in money paid or labor done, or
property actually received and applied to the purpose for
which such corporation was created. Neither promissory
notes nor future services shall constitute payment or part
payment for issuance of shares of a corporation. When
payment of the consideration for which shares are to be
issued shall have been received by the corporation, such
shares shall be deemed to be fully paid and nonassessable.

1t is clear from Eaton, supra, Gunderson, supra, and
§ 21-2018 that possession of a stock certificate is irrelevant to
ownership of the stock if the stock in dispute was purchased
from the issuing company. In the case at bar the question then
becomes, Did Wurdeman intend to give Renner a share of the
company that he, Wurdeman, himself owned, or did he intend
to have the company give Renner a share of stock for the
services Renner had provided? If Wurdeman intended to give
Renner a share he personally owned, the fact that Wurdeman
did nothing may mean that Renner did not become a
shareholder. The essential elements of a gift inter vivos are
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donative intent, delivery, and acceptance. See Guardian State
Bank & Trust Co. v. Jacobson, 220 Neb. 235, 369 N.W.2d 80
(1985).

On the other hand, if Wurdeman intended the company to
issue Renner a share of stock, the fact that Wurdeman did
nothing would not mean that Renner did not become a
shareholder.

The answer to this problem must be determined from the
inferences that are to be drawn from the facts recited in the
depositions of the two principals. The record is such that we
cannot say as a matter of law what the source of the intended
stock acquisition was to be. This is a conclusion that must be
drawn by the fact finder, and, accordingly, summary judgment
was improperly granted.

COULD WURDEMAN UNILATERALLY TERMINATE

THE STOCK RESTRICTION AGREEMENT?

The stock restriction agreement provided that it could be
terminated by the written agreement of all shareholders and the
company. Such an agreement was executed only by Wurdeman
and the company. If Wurdeman was the only shareholder, the
agreement on its face was valid and effective. If, however,
Renner had become a shareholder, then his consent to the
termination agreement was necessary, and the termination
agreement would not be valid.

WAS RENNER’S TERMINATION IN BAD FAITH?

Pursuant to the broker-salesperson contract entered into by
Renner and the company in 1983, Renner’s employment was at
will. He contends, however, that the company, bound by an
implied covenant of good faith, terminated his employment
solely in order to deny him the opportunity to exercise his stock
option rights, and, therefore, the company wrongfully
terminated that employment in bad faith.

The general rule in Nebraska is that when the employment is
not for a definite term, and there are no contractual or
statutory restrictions upon the right of discharge, an employer
may lawfully discharge an employee whenever and for
whatever cause it chooses without incurring liability. White v.
Ardan, Inc., 230 Neb. 11, 430 N.W.2d 27 (1988); Stratton v.
Chevrolet Motor Div., 229 Neb. 771, 428 N.W.2d 910 (1988);
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Ambrozv. Cornhusker Square Ltd., 226 Neb. 899, 416 N.W.2d
510(1987).

Furthermore, except in cases where an employee is deprived
of constitutional or statutory rights or where contractual
agreements guarantee that employees may not be fired without
just cause, the law in this state continues to deny any implied
covenant of good faith or fair dealing in employment
termination. Stratton, supra; Jeffers v. Bishop Clarkson
Memorial Hosp., 222 Neb. 829, 387 N.W.2d 692 (1986).

However, Renner claims that Wurdeman made oral
representations to him that if he provided management services
for the company, he would not get paid for the work at the time,
but would receive the benefits of the increased profits generated
by his labor when he owned the company in the future.

Recently, this court, in Hebard v. AT&T, 228 Neb. 15, 421
N.W.2d 10 (1988), reiterated that an employee’s at-will status
can be modified by contractual terms that may be created by
employee handbooks and oral representations. “Oral
representations may, standing alone, constitute a promise
sufficient to create contractual terms which could modify the
at-will status of an employee.” Id. at 17, 421 N.W.2d at 12. In
Hebard, the court went on to say:

In the case at bar, we express no opinion as to whether
the conduct of the appellee, in making certain
representations to Hebard, indicates a promise which
might constitute terms of an employment contract.
Whether such conduct indicates a promise is a question of
fact for a trier of fact.

Id. See, also, Toussaint v Blue Cross, 408 Mich. 579, 292
N.W.2d 880 (1980); Ritchie v Mich Con Gas Co, 163 Mich.
App. 358, 413 N.W.2d 796 (1987). Thus, it would seem that
there is an unresolved question of fact as to whether or not
Wurdeman made representations to Renner and, if so, whether
the representations indicated a promise which modified
Renner’s at-will employment.
DID WURDEMAN INTERFERE WITH RENNER'’S
CONTRACTUAL
RELATIONSHIP WITH THE COMPANY?
One of the basic elements of tortious interference with a
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business relationship requires an intentional act inducing or
causing a breach or termination of the relationship or
expectancy. Miller Chemical Co., Inc. v. Tams, 211 Neb. 837,
320 N.W.2d 759 (1982).

For his tortious interference cause of action, Renner, in his

second amended petition, alleged that

Defendant Wurdeman, in his individual capacity, and
Defendant Wurdeman of Omaha, Inc. entered into a -
conspiracy whereby said Defendants . . . terminated the
Plaintiff and intentionally interfered with this business
relationship [of Plaintiff to buy stock of the company and
to act as a broker-salesperson] and Plaintiff’s contract
rights.

Renner seems to be arguing that Wurdeman the individual
did not want to honor the stock option agreement and,
therefore, caused himself, as the president of the company, to
have the company terminate Renner’s employment so that
Renner could not satisfy the condition precedent to his right to
exercise the option.

This court has said in Dixon v. Reconciliation, Inc., 206 Neb.
45, 52, 291 N.W.2d 230, 234 (1980), quoting from Soft Water
Utilities, Inc. v. Le Fevre, 159 Ind. App. 529, 308 N.E.2d 395
(1974): “ ‘A corporation cannot conspire with an agent when
that agent is acting within the scope of his authority. A
corporation acts through its agent and the acts of the agent are
the acts of the corporation.” ” (Emphasis in original.)
Therefore, a corporate official can conspire with the
corporation only if he is acting in his individual capacity.
However, in order “[t]o set forth a claim of conspiracy between
a corporation and its corporate employees, the petition must
allege that the latter are acting outside the scope of their
authority or other than in the normal course of their corporate
duties.” Dixon, supra at 52,291 N.W.2d at 234.

Defendants claim that Renner’s petition fails to allege that
Wurdeman acted outside the scope of his corporate duties.
Although a petition should not leave uncertainty as to the
theory on which the pleader wishes to proceed, this court has
held that in actions not involving extraordinary remedies,
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general pleadings are to be liberally construed in favor of the
pleader. See Hutmacher v. City of Mead, 230 Neb. 78, 430
N.W.2d 276 (1988). Renner alleged that Wurdeman “in his
individual capacity” conspired with the company to interfere
with his contract rights. Liberally construing the petition in
favor of Renner, it can be said that Renner, by alleging that
Wurdeman acted in his individual capacity, was alleging that
Wurdeman acted outside the scope of his corporate duties.

The district court found Renner’s tortious interference claim
to be redundant of his claim that Wurdeman and the company
breached the stock option and stock restriction agreements. If
Wurdeman and the company acted properly under the terms of
the contracts, then there can be no claim for tortious
interference with a business relationship. See, Neff v. World
Publishing Company, 349 F.2d 235 (8th Cir. 1965); Prosser and
Keeton on the Law of Torts, Economic Relations § 129 (5th ed.
1984); 45 Am. Jur. 2d Interference § 26 (1969). If, on the other
hand, Wurdeman and the company acted improperly in
terminating Renner’s employment to prevent the exercise of
Renner’s rights under the stock option agreement, then Renner
does have a basis for claiming that Wurdeman may have acted
in his individual capacity and tortiously interfered with
Renner’s business relationship with the company.

Since it cannot be said as a matter of law that the company
had the right to terminate Renner’s employment for any cause
or no cause at all, summary judgment was as inappropriate on
Renner’s second cause of action as it was on the first.

WAS THERE A BREACH OF ORAL AGREEMENT?

This claim is, as found by the trial court, redundant of
Renner’s claim that defendants breached the stock option and
stock restriction agreements by wrongfully terminating his
employment in order to prevent him from exercising his stock
option. Therefore, summary judgment on Renner’s third cause
of action was proper.

For the reasons set forth above, the judgment of the district
court is reversed and the cause remanded for further
proceedings.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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Dr.IRVINE. PETERSON, APPELLANT, V. MINDEN BEEF COMPANY, A
NEBRASKA CORPORATION, APPELLEE.
434 N.W.2d 681

Filed January 27, 1989. No. 87-357.

1. Summary Judgment. A summary judgment shall be granted where there is no
genuine issue either as to any material fact or as to the ultimate inferences to be
drawn therefrom, and the moving party is entitled to judgment as a matter of
law.

2. Statutes. Statutory language should be given its plain and ordinary meaning,
and where the words of a statute are plain, direct, and unambiguous, no
interpretation is necessary to ascertain their meaning.

. Where a right has been given and a specific remedy provided by statute,
the right can be secured in no other way than that provided by the statute.

4. Statutes: Words and Phrases. Generally, “may” used in a statute will be given its
ordinary permissive and discretionary meaning unless it would manifestly
defeat the statutory object.

5. Insurance: Claims: Parties. A person who has a liability claim against an insured
of an insolvent member insurer may be a “third party” under the provisions of
Neb. Rev. Stat. § 44-2406(4) (Reissue 1984), which is part of the Nebraska
Property and Liability Insurance Guaranty Association Act, Neb. Rev. Stat.
§§ 44-2401to 44-2418 (Reissue 1984).

6. Statutes: Proof. A proviso in a statute which follows and restricts an enacting
clause general in its scope should be strictly construed so as to take out of the
enacting clause only those cases which are fairly within the terms of the proviso,
and the burden of proof is on one claiming the benefit of the proviso.

7. Statutes: Legislature: Intent. In considering the meaning of a statute, courts
should, if possible, discover legislative intent from the language of the act and
giveiteffect.

Appeal from the District Court for Kearney County:
WiLLiam G. CAMBRIDGE, Judge. Affirmed.

David G. Wondra, of Adkins & Wondra, for appellant.

Teresa K. Luther and Craig L. Nelson, of Knapp, Mues,
Beavers & Luther, for appellee.

HasTINGS, C.J., GRANT, and FAHRNBRUCH, JJ., and HENDRIX
and OLBERDING, D. JJ.

HENDRIX, D.J.

Plaintiff, Dr. Irvin E. Peterson, appeals from a summary
judgment dismissing his action for damages resulting from
personal injuries that occurred at the place of business of the



PETERSON v. MINDEN BEEF CO. 19
Citeas 231 Neb. 18

defendant, Minden Beef Company, a Nebraska corporation.
The defendant was insured by the Iowa National Mutual
Insurance Company.

After Peterson was injured but before the action was
commenced, the lowa Mutual Insurance Company was
declared insolvent and placed under an order of liquidation.
The plaintiff presented a claim for filing under the Nebraska
Property and Liability Insurance Guaranty Association Act,
Neb. Rev. Stat. §§ 44-2401 to 44-2418 (Reissue 1984), which
provides for the payment of certain claims against insolvent
insurance companies. The claim form contained the following:
“I understand that my claim is subject to all terms, conditions
and limitations of the . . . Nebraska law (Nebraska Property
and Liability Insurance Guaranty Association Act, Article 24,
Sections 44-2401 through 44-2418).” The filed claim contained
a typed reservation at the end of the form, which stated:
“Presenting this Claim Form in no way precludes the right to
sue Minden Beef Company directly if full and complete
settlement is not received from the Nebraska Property &
Liability Guaranty Association.” The U.S. Department of
Labor, because Dr. Peterson was a U.S. Department of
Agriculture employee, paid Dr. Peterson certain compensation
for which it may be subrogated. The Nebraska Property and
Liability Insurance Guaranty Association had not denied Dr.
Peterson’s claim as of the date of the trial, nor did the plaintiff
elect to have the claim processed as one not covered by the
Nebraska Property and Liability Insurance Guaranty
Association Act within 30 days from the filing of the claim.

The specific statutory provision primarily involved is
§ 44-2406(4), which reads as follows:

A third party having a covered claim against any insured
of an insolvent member insurer may file such claim with
the director pursuant to the provisions of sections
44-127.01 to 44-127.05, and the association shall process
such claim in the manner specified in subsections (2) and
(3) of this section; Provided, that the filing of such claim
shall constitute an unconditional general release of all
liability of such insured in connection with the claim,
unless the association thereafter denies the claim for the
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reason that the insurance policy issued by the insolvent
member company does not afford coverage, or unless the
claimant shall, within thirty days from the date of filing
his or her claim with the director, file with the director a
written demand that the claim be processed in the
liquidation proceedings as a claim not cevered by sections
44-2401t0 44-2418.

A summary judgment shall be granted where there is no
genuine issue either as to any material fact or as to the ultimaie
inferences to be drawn therefrom, and the moving party is
entitled to judgment as a matter of law. Neb. Rev. Stat.
§ 25-1332 (Reissue 1985); Smith v. Weaver, 225 Neb. 569, 407
N.W.2d 174 (1987). We find such to be the case, and affirm.

When a claim is filed by a third party, which has not been
denied for noncoverage, or wherein the claimant has not filed a
written demand that such claim be processed in the liquidation
proceedings as provided by § 44-2406(4), the claimant has no
right to sue. Statutory language should be given its plain and
ordinary meaning, and where the words of the statute are plain,
direct, and unambiguous, no interpretation is necessary to
ascertain their meaning. Sorensen v. Meyer, 220 Neb. 457, 370
N.W.2d 173 (1985). It is not necessary to resolve the differences
found in the claim which result from plaintiff’s attempt to claim
under the law and then make changesin the law. The plaintiff is
seeking to unilaterally avoid the clear provisions of the law.
This he cannot do by a statement which does not rise to the
status of a contract and certainly not to the status of a contract
with the defendant. A statement that the maker will not comply
with the law is not effective to avoid the law. This is particularly
true in this situation because it is a rule in the construction of
statutes that where a new right has been given and a specific
remedy provided by statute, the right can be vindicated in no
other way than that prescribed by the statute. Waisbren v.
Blink,207 Wis. 619,242 N.W. 169 (1932).

Plaintiff asserts he was required to file a claim. In fact, the
statutes are clear that filing a claim is an option of claimant.
Section 44-2406(4) specifically provides that a third party
having a covered claim may file such claim. Generally, “may”
used in a statute will be given its ordinary permissive and
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discretionary meaning unless it would manifestly defeat the
statutory object. County of Keith v. Triska, 168 Neb. 1, 95
N.W.2d 350 (1959). Nor does Neb. Rev. Stat. § 44-127.01(2)
(Reissue 1984) contain conflicting language. It does require a
notice to be given, and then states: “Such notice shall require
claimants to file their claims with the Department of Insurance
together with proofs thereof within six months after the date of
the first publication.” (Emphasis supplied.) It is quite obvious
that the only people required to file claims are those who choose
to be claimants. Plaintiff has so chosen and is subject to the
disadvantages as well as being entitled to the benefits of the act.

The plaintiff asserts that he is not a ‘“third party” as
mentioned in § 44-2406(4) and that such designation would
only apply in this case to the United States, which has a
subrogation claim. The provisions and intent of the statute are
to the contrary. The first sentence of § 44-2406(4) designates the
other two parties: (1) the insured and (2) the insolvent member
insurer. A third party would obviously be a party other than
those two. Such designation could not logically mean a
subrogated entity in view of § 44-2403(4)(b), which covers
subrogation and reads as follows: “Covered claim shall not
include any amount due any reinsurer, insurer, liquidator,
insurance pool, or underwriting association, as subrogation
recoveries or otherwise . . ..”

The plaintiff asserts that summary judgment was premature,
apparently because the matter is still being processed through
the guaranty association. This position places the burden
incorrectly. The filing of a claim triggers the unconditional
general release. It is the burden of the plaintiff to show that at
least one of the conditions subsequent has occurred. The
evidence is conclusive that the association has not denied the
claim, and no written demand has been made that the claim be
processed in the liquidation proceedings as a claim not covered
by the act. One seeking to be excluded from the operation of a
statute must establish that the exception embraces him. A
proviso which follows and restricts an enacting clause general in
its scope should be strictly construed so as to take out of the
enacting clause only those cases which are fairly within the
terms of the proviso, and the burden of proof is on one claiming
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the benefit of the proviso. Johnson v. School Dist. of
Wakefield, 181 Neb. 372, 148 N.W.2d 592 (1967).

Lastly, while no specific legislative history pertaining to
§ 44-2406(4) is found, it appears from the language of the act
that it was the intent of the Legislature to require an election of
remedies by the claimant. In considering the meaning of a
statute, courts should, if possible, discover legislative intent
from the language of the act and give it effect. Miichell v.
County of Douglas, 213 Neb. 355, 329 N.W.2d 112 (1983).
Some indication of intent may be gleaned from other sources.
In general, the Nebraska Property and Liability Insurance
Guaranty Association Act is a model act. Missouri has a similar
section, Mo. Rev. Stat. § 375.785(4)(1)(a)c (Vernon Supp.
1989). Several other states have adopted similar provisions
found in their insurance codes. One of these is Wisconsin, Wis.
Stat. Ann. § 645.64 (West 1980). The committee comment
found in the annotation sets out the rationale for the provision
and states:

This section provides for the third party claimant to
make a choice between pursuing his claim against the
insured and presenting his claim in the liquidation. At first
blush it would seem harsh and unnecessary to force such a
choice. But this is not the case. Before he has to choose,
the claimant has every opportunity to determine whether
the insured is individually financially responsible. If he is,
the claimant can proceed against him, rather than take his
chances in the liquidation. If the insured is judgment
proof or of doubtful solvency, the claimant can claim in
the liquidation. . . .

. .. It is unfortunate that the innocent third party must
relinquish his right against the insured in order to claim in
the liquidation but in no other way is it possible to settle
the matter expeditiously, efficiently and equitably. . . .

We conclude that the plaintiff has made his election and that
the case was properly dismissed by the trial court.
AFFIRMED.
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StATE CODE AGENCIES EDUCATION ASSOCIATION, APPELLEE, V.
STATE OF NEBRASKA, APPELLANT.
434 N.W.2d 684

Filed January 27,1989. Nos. 87-1060, 88-069.

Statutes. Where a new right is afforded by statute, one who desires such a statutory
right must bring himself within the provision of the statute.
Appeal from the Nebraska Commission of Industrial
Relations. Reversed and remanded with directions to dismiss.

Robert M. Spire, Attorney General, and Jill Gradwohl
Schroeder for appellant.

Mark D. McGuire, of Crosby, Guenzel, Davis, Kessner &
Kuester, for appellee.

HAsSTINGS, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT, J.

These two appeals were consolidated for hearing in this
court. Both are appeals from orders of the Nebraska
Commission of Industrial Relations (Commission) entered
under the provisions of the State Employees Collective
Bargaining Act, Neb. Rev. Stat. §§ 81-1369 to 81-1390 (Reissue
1987). This act was enacted as 1987 Neb. Laws, L.B. 661, and
became effective on April 9, 1987. The order appealed from in
case No. 87-1060 was signed by the Commission on December
4,1987.

In case No. 87-1060, the appellee, State Code Agencies
Education Association (Association), filed a petition with the
Commission, alleging that the State had refused to enter into
negotiations with the Association and seeking an order of the
Commission directing the appellant, State of Nebraska, to
“commence good faith negotiations with respect to terms and
conditions of employment for members of the Association . . .

The State filed its answer, in which it alleged that it had not
refused to enter into collective bargaining with the Association
and alleged that the State, pursuant to § 81-1379, was
prohibited from entering into such bargaining because
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negotiations were not begun before the second Wednesday of
September 1987 (September 9), and because the Association
had not been certified as the exclusive bargaining agent for the
teachers in question before September 9 and had not filed its
petition for certification until September 30.

Simultaneously with the filing of its petition, the Association
filed an “Application For a Temporary Order,” in the same
proceedings, seeking an order of the Commission directing the
State to “forthwith” commence negotiations. A hearing was
held on this application on December 1, 1987.

On December 4, 1987, the Commission issued its order
directing that “the State immediately commence negotiations
with the State Code Agencies Teacher Association.” After so
ordering, the Commission’s order stated, “The Commission
intends to issue no further Order in this matter since the prayer
for relief contained in the Petitioner’s Petition is substantially
the same as in Petitioner’s Application for Temporary Order.”
The State timely appealed to this court.

In this court, the State sets out four assignments of error,
which generally present the questions whether a bargaining unit
which wishes to enter into contract negotiations with an
employer is required under the terms of § 81-1379 to commence
negotiations before the second Wednesday in September, or
whether, at the latest, the unit must initiate a representation
proceeding to be filed on or before the second Wednesday in
September. We reverse the order of the Commission.

The record of the hearing on December 1, 1987, shows the
following. The Association is an unincorporated association
which was certified by the Commission on October 28, 1987,
pursuant to a representation proceeding initiated by the
Association on September 30, 1987, as the exclusive collective
bargaining agent for teachers employed by three State of
Nebraska departments: the Department of Correctional
Services, the Department of Social Services, and the
Department of Public Institutions. The parties have stipulated
that before October 28, 1987, the Association “was separately
the certified exclusive bargaining agent for the teachers
employed by the Department of Correctional Services, the
teachers employed by the Department of Public Institutions,
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and the teachers employed by the Department of Social
Services.”

The parties also stipulated that on November 2, 1987, Jerry
Kriha, the Association’s chief negotiator, sent a letter to Steven
Torrence, the State’s chief negotiator. In this letter, Kriha
referred to the fact that the Association had been certified as the
bargaining agent for the teachers above referred to. Attached to
the letter was a copy of the Commission order of October 28,
1987, certifying the Association. Kriha requested that
“bargaining begin immediately on the 1988-1989 contract.”

On November 6, 1987, Torrence responded by letter to
Kriha. In this letter, Torrence wrote that the State was aware of
the October 28 Commission certification, but that it was the
State’s position that the Association was “time-barred by the
language of the new State Employee’s [sic] Collective
Bargaining Act from bargaining with the State under it’s [sic]
new certification for a 1988-1989 contract.”

Torrence’s letter went on to say that the specific language of
the new act was § 11 (codified as § 81-1379). The relevant
portions of § 81-1379, as set out in the letter, were:

The Chief Negotiator [defined in § 81-1371 as “the
Chief Negotiator of the Division of Employee Relations in
the Department of Personnel”—Torrence, in this case]
and any other employer-representative and the exclusive
collective-bargaining agent shall commence negotiations
on or prior to the second Wednesday in September of the
year preceding the beginning of the contract period,
except that the first negotiations commenced by any
bargaining unit after April 9, 1987, may commence after
such September date in order to accommodate any
unresolved representation proceedings. All negotiations
shall be completed on or before March 15 of the following
year.

The letter went on to say that it was the position of the State
that the only exception to § 81-1379, as to the beginning of
negotiations by September 9, 1987, was for ‘“unresolved
representation proceedings initiated prior to the second
Wednesday in September . . . .” (Emphasis in original.) In the
case of unresolved representation proceedings, § 81-1379
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provides that negotiations could commence after the
September date “in order to accommodate any unresolved
representation proceedings.” Torrence’s letter pointed out to
Kriha that no representation proceedings were pending as of
September 9, 1987. The Association’s petition was filed
November 23, 1987.

Testimony from Torrence at the hearing showed that he knew
that Kriha was the director of collective bargaining for the
Association “prior to the passage of LB 661 [§§ 81-1369 et seq.]
but not until it became certified were they the bargaining agent
for the new unit as outlined in LB 661.” Torrence amplified his
answer when he further testified: “[T]he State Code Agencies
Education Association was still the collective bargaining agent
for the vertical units that were prescribed prior to LB 661 but
not for the new horizontal unit as defined in . . . Section 5
[§ 81-1373] ... .” Torrence further testified that he and Kriha
first discussed collective bargaining between the Association
and the State on September 10, 1987, but that Kriha and
Torrence had discussions in “early to mid-August when he
[Kriha] wanted to talk about ground rules and the bargaining
process.”

Torrence further testified that during the *“early to
mid-August” discussions, he told Kriha that “before we would
sit down and formally discuss with him the collective
bargaining process, [the Association] needed to become the
exclusive certified agent for that unit of employees.”

Torrence also testified that Kriha “acknowledged that they
needed to become certified, and he said he would get in contact
with his attorneys to file the necessary petition.”

Torrence explained that the new act had created a different
situation, in that before the new act took effect on April 9,
1987, there were three separate contracts for the teachers in the
three separate units represented by the Association and that
before the new act the contracts were “on a vertical basis.”
Torrence had explained that “81-1374 prescribed the transition
from the vertical to the horizontal . . . .” This explanation
coincided with the introducer’s statement of intent in
connection with L.B. 661. That statement set out, in part, that
“[tlhe bill would: (1) establish occupational horizontal
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bargaining units for state employees; (2) provide for historic
representation rights for collective bargaining agents in the
transition from vertical to horizontal units . . . .” Introducer’s
Statement of Intent, Committee on Business and Labor, 90th
"~ Leg., Ist Sess. (Mar. 2, 1987).

This purpose is reflected in the provision of § 81-1373 which
“created twelve bargaining units for all state agencies except the
University of Nebraska, the Nebraska state colleges, and other
constitutional officers.” Section 81-1373(1)(k) defined 1 of the
12 newly created units as “Teachers, which unit is composed of
employees required to be licensed or certified as a teacher . . .
Thus, the Association’s members, constituting teachers in the
Department of Correctional Services, the Department of Social
Services, and the Department of Public Institutions constituted
a new horizontal unit, which would have one contract with the
State, rather than the situation existing before the act when each
of the three units had a separate contract with the State (a
vertical concept).

A new concept is established by the new act, and we can see
no unfair burden on collective bargaining agents to comply
fully with the new law. As set out above, § 81-1379 required
that the exclusive bargaining agent “shall commence
negotiations on or prior to [September 9, 1987].” The
Association chose to so conduct itself that it was not established
as the “exclusive bargaining agent” before September 9, 1987,
nor did it bring itself within the exception to the critical date,
which permitted negotiations to commence after September 9
“in order to accommodate any unresolved representation
proceedings.”

Neb. Rev. Stat. § 49-802 (Reissue 1988) provides:

Unless such construction would be inconsistent with the
manifest intent of the Legislature, rules for construction
of the statutes of Nebraska hereafter shall be as follows:

(1) When the word may appears, permissive or
discretionary action is presumed. When the word shall
appears, mandatory or ministerial action is presumed.

In Moyer v. Douglas & Lomason Co.,212 Neb. 680, 685, 325
N.W.2d 648, 651 (1982), we stated, “As a general rule, in the
construction of statutes, the word ‘shall’ is considered
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mandatory and inconsistent with the idea of discretion.”

The clear language of § 81-1379 provides that negotiations
shall commence on or before September 9, 1987. The
Commission determined that ¢ ‘any (emphasis supplied)
unresolved representation proceeding’” may delay the
commencement of negotiations, regardless of when the
certification process is initiated, until a certification order is
entered by this Commission.” We hold that such interpretation
is incorrect. We hold that the negotiations contemplated by
§ 81-1379 must be commenced by “the second Wednesday in
September of the year preceding the beginning of the contract
period,” and that starting time is extended only to
accommodate any unresolved representation proceedings
which are pending as of the “second Wednesday” date. Such a
construction is demanded by the later specific dates set out in
the act, such as: “All negotiations shall be completed on or
before March 15 of the following year” (§ 81-1379); “At the
initiation of negotiations but no later than December 15”
(§ 81-1380); “If the parties in labor contract negotiations do
not reach a voluntary agreement by January 1”7 (§ 81-1381);
“No later than January 10” (§ 81-1382); “No party shall file an
appeal after March 15” (§ 81-1383); etc. The Legislature itself
had clear budgetary reasons for wanting certain timeframes.
Senator Jerome Warner, one of the sponsors of the bill, testified
before the legislative committee considering L.B. 661 that the
Legislature needed to have

a budget figure during the course of a session, that would
be realistic and one that we could address with . . . or could
be comfortable with that was going to be fairly firm, and
under this proposal why a budget would be a submitted by
the, at least an outside numbers would be known by the
Legislature and by . . . the Governor for that matter by the
... fifteenth of . . . March and I think that that becomes
exceedingly important in the long run in particular.
Committee on Business and Labor Hearing, 90th Leg., 1st Sess.
78-79 (Mar. 2, 1987). The Legislature has established precise,
detailed timeframes for actions under the act in question. With
full knowledge of the overall timing requirements, the
Association has chosen not to initiate the specific action
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necessary to start the whole proceeding. That is its right, but it
may not have it both ways. Either the Association, for whatever
reason, can live with the situation it finds itself in on the second
Wednesday of September or the Association can claim the
rights it has under the act by timely starting the procedures of
the act. In this case, the Association chose not to act.

Such a construction is clearly consistent with other decisions
of this court. In NC+ Hybrids v. Growers Seed Assn., 219
Neb. 296, 299-300, 363 N.W.2d 362, 365 (1985), with reference
to garnishment statutes, we stated:

Garnishment is a legal, not equitable, remedy unknown
at common law and is a purely statutory remedy. See,
Christiansen v. Moore, 184 Neb. 818, 172 N.W.2d 620
(1969); Beggs v. Fite et al., 130 Tex. 46, 106 S.W.2d 1039
(1937). Being in derogation of common law, garnishment
statutes are strictly construed and demand compliance
with all prerequisites before any remedy is available under
such statutes. Shevin v. Venderbush Company, 280 Mich.
499, 273 N.W. 780 (1937); Liberty Loan Corp. & Affiliates

 v. Eis, 69 Wis. 2d 642,230 N.W.2d 617 (1975).

In this case, the Legislature has enacted statutes giving rights
unknown at common law and has provided procedures which
allow employees of the sovereign to negotiate with the
sovereign. Where a new right is afforded by statute, one who
desires such a statutory right must bring himself within the
provisions of the statute. See Johnson v. Toth, 516 N.E.2d 85
(Ind. App. 1987). Such statutes must be strictly construed. The
order of the Commission directing negotiations is reversed.

With regard to case No. 88-069, the Association filed a
petition with the Commission requesting a list of special
masters and a motion seeking an order of the Commission
“waiving mediation under §81-1381, but in the alternative if
mediation under §81-1381 is mandatory and jurisdictional,
request is hereby made for appointment of a mediator pursuant
to such statutory provision.” The proceedings in case No.
88-069 present the problems confronting the Commission if
orderly statutory procedures are not followed. Section 81-1381
provides for procedures if the parties “do not reach a voluntary
agreement by January 1. .. .” The Association’s motion was
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filed on January 4, 1988. The Commission ordered that
“[m]andatory mediation under Section 81-1381 be commenced
immediately,” at a time when, by statute, the voluntary,
unmediated negotiations must have been completed.

Such order is an extension of the order of the Commission in
case No. 87-1060. Since the Commission had no authority to
enter the order it did in case No. 87-1060, the Commission order
in case No. 88-069 is also without effect.

The orders of the Commission in cases Nos. 87-1060 and
88-069 are reversed. The two causes are remanded to the
Commission with directions to dismiss the petition in each case.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.

STATE OF NEBRASKA, APPELLEE, V. DANIEL G. SUTTON,
APPELLANT.
434 N.W.2d 689

Filed January 27, 1989. No. 87-1071.

1. Search and Seizure: Proof. When evidence is seized pursuant to consent, and not
pursuant to a warrant, the burden is on the government to prove that the search
was voluntarily permitted, invited, or agreed to by the persons whose rights were
involved. Whether a person voluntarily consented to a search is a question of
fact to be determined from the totality of circumstances surrounding the search.

2. Motions to Suppress: Appeal and Error. At a hearing to suppress evidence, the
court, as{the trier of fact, is the sole judge of the credibility of witnesses and the
weight to be given to their testimony and other evidence. In reviewing a court’s
ruling as the result of a suppression hearing, the Supreme Court will not reweigh
or resolve conflicts in the evidence, but will uphold the trial court’s findings of
fact unless those findings are clearly wrong.

3. Search and Seizure. A search made pursuant to consent may not exceed the
scope of the consent.

. 4. Testimony: Trial. Cross-examination is proper as to anything tending to affect
the accuracy, veracity, or credibility of the witness.

5. Testimony: Trial: Appeal and Error. The scope of cross-examination of a witness
rests largely in the discretion of the trial court, and its ruling will be upheld on
appeal unless there is an abuse of discretion.



STATE v. SUTTON 31
Citeas231 Neb. 30

6. Evidence: Trial: Appeal and Error. It is within the trial court’ discretion to
admit or exclude evidence, and such rulings will be upheld on appeal absent an
abuse of discretion.

7. Sexual Assault: Lesser-Included Offenses. A substantial step in a course of
conduct intended to culminate in a sexual assault in the first degree (sexual
penetration) may include a substantial step in a course of conduct intended to
culminate in achievement of sexual contact as well, that is, commission of a
sexual assault in the second degree.

8. Jury Instructions: Evidence: Proof. The trial court is not required to give a jury
instruction where there is insufficient evidence to prove the facts claimed.

9. Criminal Law: Words and Phrases. To constitute one an accomplice, he must
take some part in the crime, perform some act, or owe some duty to the person in
danger that makes it incumbent on him to prevent the commission of the crime.
Mere presence, acquiescence, or silence, in the absence of a duty to act, is not
enough to constitute one an accomplice. The knowledge that a crime is being or
is about to be committed cannot be said to constitute one an accomplice.

10. Sentences: Appeal and Error. A sentence imposed within the limits prescribed by
statute will not be set aside as excessive absent an abuse of discretion on the part
of the sentencing judge.

Appeal from the District Court for Sarpy County: RONALD
E. REAGAN, Judge. Affirmed in part, and in part reversed and
remanded for a new trial.

Edward F. Fogarty, of Fogarty, Lund & Gross, for appellant.

Robert M. Spire, Attorney General, and Donald E. Hyde for
appellee.

HaAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRrRANT, and FAHRNBRUCH, JJ.

GRANT, J.

This is an appeal from the district court for Sarpy County.
The defendant-appellant, Daniel G. Sutton, was charged by
information with attempted first degree sexual assault {count
I), second degree assault (count II), and possession of cocaine
with intent to deliver (count III). He pled not guilty, and the
matter was tried before a jury on September 14 to 16, 1987. The
jury returned verdicts of guilty on all counts, and the
defendant’s motion for new trial was overruled. Defendant was
sentenced to a term of 2 to 5 years’ imprisonment on count I
and 2 years’ imprisonment on count II, with these sentences to
run concurrently. He was sentenced to 3 to 10 years’
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imprisonment on count III, to be served consecutively to the
sentences imposed on counts I and I1.

Defendant appeals, contending the district court erred (1) in
admitting into evidence items seized at defendant’s home and in
failing to grant his motion to suppress said evidence; (2) in its
rulings on evidentiary questions concerning defendant’s prior
use of cocaine, expert testimony regarding the amount of
cocaine a user would possess for personal use, and
cross-examination of the complaining witnesses on their
knowledge of penalties for possession of cocaine; (3) in refusing
to permit defendant to testify in surrebuttal regarding prior
sales of cocaine to one of the State’s complaining witnesses; (4)
in its rulings on character evidence; (5) in failing to instruct the
jury on self-defense in connection with count I; (6) in failing to
instruct the jury on accomplice testimony with respect to count
111; and (7) in failing to submit to the jury the lesser-included
offenses to attempted first degree sexual assault.

Defendant further contends the district court was biased
“towards the prosecution side,” and abused its discretion and
“prevented [him] from having a fair trial and a fair sentence
and a fair disposition of the issues brought to the Court’s
attention” by (1) making derogatory comments on defendant’s
credibility at the suppression hearing; (2) allowing the jury to
infer that defendant had attempted to tape-record the court
proceedings; (3) failing to grant defendant’s request to impanel
a second black juror; (4) interrupting defendant’s testimony so
as to put him in a “bad light” before the jury; and (5) not
admitting defendant to bail pending presentence investigation
and failing to set an appeal bond.

Finally, defendant claims he received an excessive sentence.
We affirm defendant’s convictions and sentences on counts 11
and I11, and reverse and remand for a new trial on count I.

The record shows the following facts supporting defendant’s
convictions. On the evening of May 2, 1987, the victim,
Suzanne Gibson, and her friend Kristie Beener attended
Beener’s niece’s wedding. After the wedding, the two women
attended the reception. Defendant also attended the reception,
together with his wife, Valeria; his small son; and his cousin,
Nate Lawler. Although Gibson had not met defendant prior to
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May 2, 1987, Beener and the defendant were social friends and
had worked together at the Omaha Country Club. Beener
testified that defendant suggested she and her friends come over
to his house following the reception.

At 12:30 a.m., Gibson left the reception with Beener and
another woman friend, taking with them a keg of beer left over
from the wedding reception. They went to Gibson’s home in
Omabha, where they continued drinking. Sometime later, Beener
telephoned defendant from Gibson’s house “to see if he still had
people out there.”

At about 1:15 a.m., Beener and Gibson drove to the
defendant’s home. They arrived at 1:45 a.m. and went directly
to the basement area of the house. Lawler carried the keg of
beer to the basement. For the first half hour after their arrival,
Gibson and Beener talked with several people in the basement,
including the defendant, Valeria Sutton, Lawler, a female
friend of Valeria’s, and two small children. Defendant was no
longer wearing the suit he wore to the reception, but was
wearing pajamas and arobe.

At about 2:30 or 3 a.m., Gibson, Beener, Lawler, and the
defendant began to play poker. During the card game, these
parties continued to drink beer and started snorting cocaine.
The cocaine was on a dinner plate which had been placed on the
card table. Gibson testified that she first noticed the cocaine
during the poker game and that there was about one-third of a
cup of the substance on the plate. Beener testified that the plate
of cocaine was not on the table when she and Gibson arrived,
and estimated the amount of cocaine on the dinner plate to be
about “half a gram.” Both Gibson and Beener testified that the
defendant set the cocaine up in lines at the table and that all the
parties to the card game snorted it through straws or rolled-up
dollar bills. '

Gibson further testified that during the card game,
defendant put his hand on her leg, under her dress at midthigh,
and that she told him to stop. Beener testified that “we all kind
of laughed it off. I said, ‘She’s a newly-married woman,’ and I
said, ‘Dan,’ I said, ‘your wife and kid are upstairs.’ ”

The poker game ended at 6 a.m., when Beener and Lawler
left to buy cigarettes. Gibson was ready to leave at this point,
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but agreed to wait until Beener and Lawler returned. Shortly
after Beener and Lawler left the house, defendant again tried to
put his hand on Gibson’s thigh. Gibson objected and stood up.
Defendant pulled the front of Gibson’s dress down, ripping the
back loose and exposing her breasts. Gibson testified that as she
tried to leave the room, the defendant struck her on the back of
the head with a hard object, and she dropped to the floor.
Defendant leaped on top of her from behind and hit her several
times with the hard object, which Gibson later determined to be
a gun when she observed it during the struggle. An exchange of
biting took place, and Gibson saw blood dripping down her
arms. Gibson testified that defendant “just kept telling me to
do what he said so that he didn’t have to shoot me.” During the
assault, defendant pulled Gibson’s panty hose and panties to
her knees and told her he was going to “stick his dick in [her]
butt.”

Gibson testified she did not remember how she got out of the
basement. She left defendant’s house and sought help from
neighbors. Lynn Gawerecki, who did not know Gibson on the
date of the assault, testified that Gibson rang her doorbell at
about 7 a.m. and “had blood covering down her face and her
arms and her hand.” Gibson, who appeared to be “really
scared” and “hysterical,” told Gawerecki that defendant beat
her and that he had a gun, and asked her to call the police.
Gawerecki called the Sarpy County sheriff’s office.

Meanwhile, Beener and Lawler returned to the Sutton home.
Valeria Sutton answered the door and asked Beener, “Where’s
that girl? Dan’s got blood on him.” Beener went to the basement
and saw that there were cards all over the floor. She left the
house to look for Gibson, and eventually joined Gibson at the
Gawereckis’.

Beener spoke with Gibson shortly after Gibson showered at
Gawereckis’ house. Beener testified that Gibson appeared to be
in control until Beener entered the bathroom. At that time,
Gibson became “hysterical” and began crying. Gibson told
Beener that she had been attacked immediately after Beener
and Lawler left the house and that defendant hit her with a gun
and tried to sexually assault her.

Deputy Sarpy County Sheriff Larry Strazdas testified that he







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































