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No. 86-340: Line v. Line. Motion of appellee for summary
affirmance sustained; see Neb. Rev. Stat. § 42-351 (Reissue
1984); judgment affirmed; see Rule 7B(2).

No. 87-019: Warner v. Hochstetler. By order of the court,
bankruptcy stay lifted. Stipulations allowed; appeal dismissed.

No. 87-058: Kirwan v. Potter. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 87-158: Coolidge Hospital v. State. Stipulation allowed;
appeal dismissed.

No. 87-177: In re Guardianship of Garvey. By order of the
court, appeal dismissed as moot.

No. 87-180: Peterson v. Wohlgemuth. Motion of appellant
to dismiss appeal sustained; appeal dismissed at cost of
appellant.

No. 87-198: Fuss v. Island Electric Construction Co. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. 87-316: Burbach v. Steinbach. Stipulation allowed;
appeal dismissed.

Nos. 87-334, 87-383, 87-562: In re Application of
Teleconnect Co. v. Lincoln Telephone. Stipulation allowed;
appeal dismissed.

No. 87-385: Waugh v. Andsager. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-492: American Savings Co. v. State. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-500: Federal Deposit Ins. Corp. v. Slangal. Motion
of appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 87-513: State of Iowa ex rel. Carlson v. Carlson. Appeal
dismissed. See Rule 7A(2).

(xvii)



xviii CASESDISPOSED OF WITHOUT OPINION

No. 87-551: Hunt Transportation v. Sorensen. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
own COsts.

No. 87-584: Production Credit Assn. v. Kudlacek.
Stipulation allowed; appeal dismissed.

No. 87-589: Imperial Casualty and Indemnity Co. v.
Protective Natl. Ins. Co. of Omaha. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 87-714: Contemporary Industries Midwest v. Nebraska
Liquor Control Comm. Stipulation allowed; reversed and
remanded with directions.

No. 87-760: Central Transfer v. Tri-County Bank.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 87-783: Hunt Transportation v. Sorensen. Stipulation
allowed; appeal dismissed with prejudice; each party to pay
OWn COSts.

No. 87-1027: Wittmaack v. Fuhrmeister. Motion of appellee
for summary dismissal sustained; see Rule 7B(1).

No. 87-1136: Barnthouse v. Barnthouse. By order of the
court, appeal dismissed for failure to file briefs.

No. 88-011: Smith v. Department of Corrections. Motion of
appellant to dismiss appeal sustained; appeal dismissed as
moot; mandate to issue accordingly forthwith.

No. 88-055: Beck v. County Committee for School District
Reorganization. Motion of appellee for summary affirmance
sustained; judgment affirmed; see Rule 7B(2).

No. 88-086: State v. Kopfle. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-097: Ak-Sar-Ben Fixture & Supply v. Bill & Bucks,
Inc. Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice; each party to pay own costs.

No. 88-107: State v. Riggs. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-111: Fetherkile v. Fetherkile. Stipulation allowed;
appeal dismissed.

No. 88-116: State v. Smith. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
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No. 88-117: State v. Smith. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-132: State v. Eagles. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-169: Markley Farms, Inc. v. Riverside Fertilizer Co.
Stipulation allowed; appeal dismissed.

No. 88-177: State v. Rohe. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-185: Norwest Bank v. Nelson Ranches. Appeal
dismissed for failure to file briefs.

No. 88-208: Thoms v. Thoms. Stipulation allowed; appeal
and cross-appeal dismissed.

No. 88-236: Federal Land Bank of Omaha v. Cihlar. Motion
of appellee for summary dismissal sustained; see Rule 7B(1).

No. 88-241: State v. Bruce. Affirmed. See Rule 7A(1); all
pending motions of appellant rendered moot.

No. 88-246: Midwest Animal Products v. Dubuque Packing
Co. Stipulation allowed; appeal dismissed; each party to pay
own costs.

No. 88-253: In re Application of Adams. Motion of appellee
for summary affirmance sustained; judgment affirmed; see
Rule 7B(2).

No. 88-258: State v. Heesacker. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-263: State v. Sloan. Affirmed. See Rule 7A(1).

No. 88-283: State v. Nesbitt. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-287: Barnes v. Wickes Companies, Inc. Stipulation
allowed; appeal dismissed; each party to pay own costs.

No. 88-291: State v. Jackson. Affirmed. See Rule 7A(1).

No. 88-295: In re Interest of Tyler. By order of the court,
appeal dismissed for failure to file briefs.

No. 88-310: State v. Bain. Affirmed. See Rule 7A(1).

No. 88-312: State v. Bird Head. Affirmed. See Rule 7A(1).

No. 88-315: First National Bank & Trust v. Aalborg. By
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order of the court, appeal dismissed for lack of a final order;
see Rule 7A(2).

No. 88-323: State v. Patchin. Affirmed. See Rule 7A(1).

No. 88-324: State v. Patchin. Affirmed. See Rule 7A(1).

No. 88-338: Nelsen v. Schaad. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-359: State v. DeJaynes. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-376: State v. Kling. Affirmed. See Rule 7A(1).

No. 88-381: Weaver v. Mercy Care Center. Motion of
appellant to dismiss appeal sustained; appeal dismissed with
prejudice.

No. 88-393: Ditter v. Smith-Camp. By order of the court,
appeal dismissed for failure to file briefs.

No. 88-407: State v. Ball. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-416: State v. Parrish. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-422: State v. Beason. Affirmed. See Rule 7A(1).

No. 88-423: State v. Kilcoin. Affirmed. See Rule 7A(1).

No. 88-432: State v. Young. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-445: State v. Coleman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-447: State v. Swigart. Affirmed. See Rule 7A(1).

No. 88-454: In re Interest of Strickland. Motion of appellee
for summary dismissal sustained; see Rule 7B(1).

No. 88-456: Mefferd v. Mefferd. Stipulation of settlement
approved; affirmed as modified by order of the court.

No. 88-460: State v. Kellogg. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
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No. 88-461: State v. O’Donnell. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-472: Gushard v. State. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 88-474: In re Estate of Barrett. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-482: N & K Investment Co. v. T.D.S., Inc. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-487: State v. Fowler. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-493: Crete State Bank v. Kraus. Motion of appellee
for summary dismissal sustained; see Rule 7B(1).

No. 88-495: Travelers Ins. Co. v. Baltensperger. By order of
the court, appeal dismissed for failure to file briefs.

No. 88-496: In re Adoption of Blue. By order of the court,
appeal dismissed for failure to file briefs.

No. 88-499: State v. McKain. Affirmed. See Rule 7A(1).

No. 88-501: Champlain Valley Fed. Savings v. Krauss. By
order of the court, appeal dismissed for failure to file briefs.

No. 88-503: State v. Nussbaum. Affirmed. See Rule 7A(1).

No. 88-510: Oltman & Assoc. v. Brown. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 88-511: State v. Long Soldier. Affirmed. See Rule 7A(1).

No. 88-523: State v. King. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-524: State v. Murphy. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B. '

No. 88-525: State v. Austin. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
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No. 88-527: State v. Brewer. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-537: Scott v. Mattingly. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

Nos. 88-539, 88-628: State v. West. Affirmed. See Rule
TAQ1).

No. 88-545: In re Interest of Dabney. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-550: State v. Miller. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-551: State v. Ramirez. Affirmed. See Rule 7A(1).

No. 88-554: State v. Patterson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-556: Upper Big Blue N.R.D. v. City of Kearney.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 88-557: In re Interest of Lawrence. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 88-559: Dahir v. Blue Cross Blue Shield. Motion of
appellant to dismiss appeal sustained; appeal dismissed without
prejudice.

No. 88-561: Ford v. Ford. Motion of appellant to dismiss
appeal sustained; appeal dismissed with prejudice.

No. 88-562: Federal Land Bank of Omaha v. Getschall.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 88-566: Adams v. John. By order of the court, appeal
dismissed for failureto file briefs.

No. 88-576: Mettenbrink v. FirsTier Bank. Affirmed. See
Rule 7A(1)(c) and (d).

No. 88-579: State v. Brewer. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-580: State v. McGhee. Court finds appeal wholly
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frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-582: Hauf v. Day. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-583: Geiger v. Geiger. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 88-587: Busboom v. D. Michaelsons, Inc. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-590: State v. Bodfield. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-591: State v. Martin. Affirmed. See Rule 7A(1).

No. 88-592: State v. Jones. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-593: Deuel v. K-Mart Corp. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-595: Brillas v. Midlands Community Hospital.
Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice at cost of appellant.

No. 88-598: State v. Hill. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-600: State v. Bailey. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-607: Schmale v. Schmale. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-608: Foss v. First Data Resources, Inc. Stipulation
allowed; appeal dismissed.

No. 88-613: Dudden Elevator, Inc. v. First National Bank of
Ogallala. Motion of appellant to dismiss appeal sustained;
appeal dismissed at cost of appellant.

No. 88-614: Gorcos v. Gorcos. Stipulation allowed; appeal
dismissed.

No. 88-618: State v. Smith. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
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No. 88-622: State v. Brewer. Affirmed. See Rule 7A(1).

No. 88-623: State v. Whitney. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-624: State v. Kampe. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-625: State v. Williams. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-627: Holdrege Cooperative Assn. v. Wilson. Motion
of appellee for summary dismissal sustained; see Rule 7B(1).

No. 88-629: State v. Dan. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-630: State v. Johnson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-632: State v. Lemon. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-633: State v. Bruce. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-634: State v. Matthews. Affirmed. See Rule 7A(1).

No. 88-636: Mackey v. Alex Polyascko. Stipulation allowed;
appeal dismissed with prejudice.

No. 88-638: State v. Lobush. Affirmed. See Rule 7A(1).

No. 88-641: State v. Beecher. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-642: State v. Sanders. Motion of appellant to dismiss
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appeal sustained; appeal dismissed.

No. 88-646: State v. Frazee. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-647: State v. Frazee. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-650: Timperley v. Timperley. Motion of appellant to
dismiss appeal sustained; appeal dismissed at cost of appellant.

No. 88-673: State v. Hinsley. Affirmed. See Rule 7A(1).

No. 88-674: State v. Sharp. Affirmed. See Rule 7A(1).

No. 88-680: State v. Bowersmith. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-697: LaPage v. Poppe. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-700: Missouri River Farms v. Riverland Recreation
Co. Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice.

No. 88-703: State v. Milam. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-704: State v. Lingenfelter. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-705: Westlawn Memorial Park Cemetery v. City of
Grand Island. Motion of appellee for summary dismissal
sustained; see Rule 7B(1).

No. 88-717: State v. Burke. Affirmed. See Rule 7A(1).

Nos. 88-718, 88-719: State v. Holbert. Court finds appeal
wholly frivolous. Motion of court-appointed counsel for leave
to withdraw appearance sustained; judgment affirmed; see
Rule 3B.

No. 88-720: State v. Yager. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-723: State v. Weaver. Appeal dismissed. See Rule
TA(2).

No. 88-728: State v. Moore. By order of the court, appeal
dismissed for failure to file briefs.
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No. 88-729: State v. Sterba. Affirmed. See Rule 7A(1).

No. 88-730: State v. Carney. Affirmed. See Rule 7A(1).

No. 88-734: Professional Firefighters v. City of Omaha.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 88-735: Transportation Leasing Co. v. City of Omaha.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 88-754: State v. Williams. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3C.

No. 88-755: State v. Walker. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-758: Roza v. Thobough. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-776: Uribe v. Uribe. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 88-779: State v. Karpen. Affirmed. See Rule 7A(1).

No. 88-783: State v. Staudenmeier. By order of the court,
appeal dismissed for failure to file briefs.

Nos. 88-788, 88-789: State v. Prior. Court finds appeal
wholly frivolous. Motion of court-appointed counsel for leave
to withdraw appearance sustained; judgment affirmed; see
Rule 3C.

Nos. 88-791, 88-792: State v. Richardson. Court finds
appeal wholly frivolous. Motion of court-appointed counsel
for leave to withdraw appearance sustained; judgment
affirmed; see Rule 3C.

No. 88-793: State v. Coleman. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-794: State v. Imes. Affirmed. See Rule 7A(1).

No. 88-799: Stanko v. Chaloupka. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-802: Adams County School Dist. v. Moeller.
Stipulation allowed; appeal dismissed.

No. 88-804: Gentleman v. Gentleman. Stipulation allowed;
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appeal dismissed with prejudice.

No. 88-812: Hagebush v. Lahners. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-825: Steimer v. State Farm Fire & Casualty.
Stipulation allowed; appeal dismissed with prejudice at cost of
appellant.

No. 88-829: Kitt v. Dahm. Affirmed. See Rule 7A(1).

No. 88-832: Minihomes, Inc. v. Snider. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 88-836: Bank of Chadron v. Hay Springs Land and
Cattle Co. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 88-847: Scarpello v. Scarpello. Stipulation allowed;
appeal dismissed.

No. 88-850: Gay v. Hoagland. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-864: Houdek v. Houdek. Stipulation to modify
district court order and dismiss appeal allowed; appeal
dismissed.

No. 88-868: State v. Schultz. Stipulation allowed; appeal
dismissed.

No. 88-891: State v. Tvrdy. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-892: State v. Tvrdy. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-898: State v. Robinson. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-906: Brestel v. Dikeman Farms, Inc. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
of appellant.

No. 88-907: State v. Kallos. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 88-910: Pacific City Graphics, Inc. v. Perfection Press.
Appeal dismissed. See Rule 7A(2).

No. 88-917: Bello v. Lockheed Corporation. Stipulation
allowed; appeal dismissed.

No. 88-918: State v. Prince. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-921: State v. Fager. Motion of appellant to dismiss
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appeal sustained; appeal dismissed.

No. 88-945: State v. Mitchell. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-948: Stanko v. Chaloupka. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-956: Deegan v. Deegan. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 88-1037: State v. Paulter. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-1057: State v. Cudaback. By order of the court,
appeal dismissed for lack of jurisdiction.



CASES DETERMINED

INTHE

SUPREME COURT OF NEBRASKA

CHARLENE PALMER, INDIVIDUALLY AND AS SPECIAL
ADMINISTRATOR OF THE ESTATE OF DENNIS GALE PALMER,
DECEASED, APPELLANT, V. GLEN FORNEY, M.D., ETAL., APPELLEES.
429N.W.2d 712

Filed September 30, 1988. No. 86-626.

1. Expert Witnesses: Appeal and Error. Absent an abuse of discretion, a trial
judge’s ruling regarding the admissibility of expert testimony will not be
reversed.

2. - Trial: Expert Witnesses. The determination of the truthfulness or accuracy of an
expert’s conclusions is for the jury.

3. Trial: Expert Witnesses: Evidence. An allegation that an expert offered false
testimony will not be sustained on a mere difference of expert opinion, and
where opinion evidence of experts is in conflict, it becomes a question for the
jury.

4, Trial: Negligence. Where reasonable minds may draw different conclusions
from the evidence, the question of negligence is for determination by the jury.

5. Trial: Evidence: Witnesses: Appeal and Error. All conflicts in the evidence,
expert or lay, and the credibility of the witnesses are for the jury and not the
Supreme Court on review.

Appeal from the District Court for Scotts Bluff County:
RoBerTO. HiPPE, Judge. Affirmed.

Daniel B. Cullan and Gene M. Cullan, of Cullan, Cullan &
Morrison, and Michael J. Javoronok, of Holtorf, Kovarik,
Nuttleman, Ellison, Mathis & Javoronok, for appellant.

J.L. Zimmerman, of Atkins Ferguson Zimmerman Carney,
P.C., for appellee West Nebraska General Hospital.

William P. Mueller and Rita C. Grimm, of McGinley, Lane,
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Hastings, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

GRANT, J.

This is an appeal from the district court for Scotts Bluff
County. Plaintiff-appellant, Charlene Palmer, as surviving
spouse of her deceased husband, Dennis Gale Palmer, brought
this action against defendants-appellees, Glen Forney, M.D.,
Kent Myers, M.D., and West Nebraska General Hospital. In
her petition, plaintiff alleged that her husband had come under
the defendants’ care on October 29, 1982, after receiving
injuries in a car accident. Plaintiff further alleged that her
husband died on November 12, 1982, as a result of the negligent
“consultation, care, management, and treatment of plaintiff’s
decedent” by Drs. Forney and Myers, and by the negligence of
defendant hospital in not correcting the negligence of the
doctors and in not rendering proper care. Defendants
separately answered, denied any negligence, and alleged that
the decedent’s death was caused by the decedent’s own
contributory negligence. After a trial to a jury, the jury found
for the defendants. After plaintiff’s motion for a new trial was
denied, plaintiff timely appealed to this court. Plaintiff sets out
two assignments of error, alleging that the trial court erred (1)
“in not discrediting the false testimony of Todd Sorensen,
M.D., as a matter of law”; and (2) “in not finding Defendants
negligent as a matter of law for the release of [the decedent]
from the hospital despite his deteriorating respiratory condition
and moderate respiratory failure.” We affirm.

The record shows that on the morning of October 29, 1982,
Dennis Palmer sustained severe chest injuries, after the vehicle
he was operating at 45 miles per hour struck a parked
semitrailer truck. Palmer was taken to the emergency room at
defendant West Nebraska General Hospital in Scottsbluff.
Defendant Dr. Forney was the physician on call. After
reviewing Palmer’s medical history, various lab tests, and chest
x rays, Dr. Forney testified, he placed Palmer in the intensive
care unit of the hospital for close observation and to monitor
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his cardiac condition. Dr. Forney diagnosed Palmer’s condition

as follows:
He had an automobile accident with multiple trauma; he
had blunt trauma to his chest and abdomen, either
probably a pulmonary contusion or bruising of the lung
tissue, he had possible intraabdominal hemorrhage, a
blunt trauma to his abdomen with unknown internal
injuries. He had chronic bronchitis with a history of
tobacco abuse.

The x rays showed that Palmer had at least one fractured rib
and partial collapse of the lower lungs. Palmer was placed on
supplemental oxygen, given pain medication, and encouraged
to cough and breathe deeply to help clean up abnormal
secretions. On the day of admission, the blood gas value for
arterial oxygen (PO,), or oxygen carrying capacity, of Palmer’s
blood was 59.9 millimeters of mercury (mm Hg). Testimony
established that the normal blood gas measurement is between
70 and 100 mm Hg. After Palmer was placed on supplemental
oxygen, his blood gas value improved to 75.2 mm Hg. o

After Dr. Forney’s initial diagnosis, defendant Dr. Myers
joined in the treatment of Palmer. On October 30, Dr. Forney
examined Palmer and determined that Palmer was bleeding
intra-abdominally and that his ankle was sprained. Palmer’s
blood gas level on that day was 67.7 mm Hg. The next day
Palmer’s blood gas level went up to 72.4 mm Hg. Dr. Forney
noted that Palmer had possibly contracted pneumonia. On
November 1, Dr. Forney noted that Palmer’s condition was
improving, as Palmer was able to take deep breaths and was
able to clear the secretions out of his lungs, and as his
abdominal condition had stabilized.

Dr. Myers examined Palmer on November 2 and noted a
fever. On November 5, Dr. Forney, after examining Palmer,
changed the delivery mode of his respiratory treatment. On
November 5, Palmer’s blood gas was 53.5 mm Hg while oxygen
was being administered. Dr. Forney observed that Palmer’s
condition was deteriorating, as Palmer was breathing rapidly,
was in “lots of pain,” and still had a fever. Dr. Forney testified
at trial that these symptoms were common complications
consistent with his earlier diagnosis. On November 6, Palmer
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still had a high temperature. On November 7, Dr. Myers noted
that Palmer was walking in the hallway without oxygen but still
had a temperature. On November 7, Dr. Forney also saw
Palmer but had nothing to add to Dr. Myers’ observations. On
November 8, Dr. Myers noted that Palmer’s temperature was
coming down and that his chest was clearing. Dr. Myers ordered
Palmer’s supplementary oxygen discontinued. Palmer’s blood
gas on room air (i.e., without supplementary oxygen) was 52.4
mm Hg. On that same afternoon, Dr. Forney discharged the
patient. Dr. Forney testified that Palmer’s condition on
discharge was as follows:
Mr. Palmer had shown significant improvement,
especially over the last several days and at the time I
dismissed him, I felt that he no longer needed the nursing
care or nursing observation as long as we were able to
provide him with close outpatient follow-up, specifically
his exercise tolerance was improved, being that he was
able to get up and around with less distress. His pain was
diminished somewhat, of course, he still had pain. His
temperature, especially compared over the last several
days, had improved. His chest x-ray and his lung sounds
were improving. I can’t remember other specific things,
but putting the whole clinical picture together along with
his laboratory tests and vital signs and his examination
and input that I had from the staff, I felt that he was
significantly improved and felt that he could be dismissed
safely.
Dr. Forney testified as to his final diagnosis on discharge, as
follows:
Final diagnosis was pulmonary contusion syndrome,
which refers to the bruised lung and, then, the subsequent
pneumonia that had followed, in addition to the chest wall
injury, the broken ribs, the bruised chest. The final
diagnosis as far as the abdominal injury was the same on
admission as dismissal was, blunt trauma to the abdomen
with lacerated liver, the diagnosis of sprained ankle was
maintained throughout and did not change.
Dr. Forney gave instructions to Palmer on the date of
discharge that he was to see Dr. Myers in 2 days, and gave

2
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Palmer prescriptions for pain medication and for an antibiotic.
Dr. Forney also instructed Palmer to contact him or Dr. Myers
immediately should he begin to experience any problems.

On November 10, Palmer went to Dr. Myers’ office for a
followup examination. Dr. Myers noted that although Palmer
was still experiencing chest pain and “some pain in his leg,” he
was doing “quite well.” Dr. Myers examined Palmer’s leg and
determined that Palmer had a sore calf on his left leg with
incipient phlebitis. Dr. Myers instructed Palmer to use moist
heat and to elevate his leg, and gave him a prescription for an
inflammatory agent.

On November 12, Mrs. Palmer called Dr. Myers’ office and
left word for him to call her. When Dr. Myers returned her call
before 9:30 a.m., she informed him that her husband was
“profoundly short of breath” and was having chest pain and
that that condition had existed since the evening before. Mrs.
Palmer told Dr. Myers that Palmer had not called the night
before because he did not want to be told to return to the
hospital. Dr. Myers talked to Palmer over the telephone and
told him to get back to the hospital immediately, and then again
talked to Mrs. Palmer and told her to return Palmer to the
hospital immediately. Palmer apparently died while en route to
the hospital as the result of a pulmonary embolism. After
resuscitative efforts at the hospital failed, Palmer was
pronounced dead in the emergency room. An autopsy showed
that a clot had formed in one of Palmer’s veins. The clot fatally
occluded a major portion of the blood flow to Palmer’s lurigs.
Dr. Forney testified that “pulmonary embolism was not
strongly suspected in this situation because everything he had
was better explained by his known diagnosis of bruised lung,
pneumonia, bronchitis, chest wall injury.”

In her first assignment of error, plaintiff contends that the
trial court erred in not discrediting the testimony of Todd
Sorensen, M.D., as a matter of law. Plaintiff’s brief, at page 12,
contends Dr. Sorensen, a witness called by the defense, “falsely
interpreted” what Palmer’s blood gas reading would have been
on the date of discharge had Palmer been placed on
supplemental oxygen, and alleges: “Specifically, Dr. Sorensen
falsely used the A-a gradient equation and subsequently made
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false predictions about the decedent’s PO, based on the A-a
gradient.” Plaintiff contends that Palmer’s PO, could not be
determined from an A-a gradient calculation as done by Dr.
Sorensen. Dr. Sorensen testified as to his opinion of what
Palmer’s PO, would have been had he been on supplemental
oxygen on November 8, over plaintiff’s objection. This court
held in Northern Nat. Gas Co. v. Beech Aircraft Corp., 202
Neb. 300, 275 N.W.2d 77 (1979), that under Neb. Rev. Stat.
§ 27-705 (Reissue 1985), an expert may render an opinion
without first disclosing the underlying data upon which that
opinion is based. Dr. Sorensen was not directly asked by
plaintiff on cross-examination as to his extrapolation of the
PO, from his A-a gradient calculations, although Dr. Sorensen
could have been required to explain the basis of his opinion.
Dawson v. Papio Nat. Resources Dist., 206 Neb. 225, 292
N.W.2d 42 (1980).

At trial, Dr. Sorensen referred to Palmer’s blood gas reading
(PO,) on November 5 of 53.5 mm Hg, which was determined
while Palmer was receiving supplemental oxygen, and the
blood gas reading (PO,) on November 8 of 52.4 mm Hg, which
was determined after Palmer’s supplemental oxygen had been
withdrawn. Dr. Sorensen testified that, considering the impact
of the A-a gradient, the blood gas determination on the 8th, the
date of discharge, showed improvement compared to the blood
gas determination on the 5th. The A-a gradient refers to the
ability of oxygen to defuse from the alveoli (the air sacs in the
lungs) into the arteries (the blood vessels that carry blood past
the lungs). It measures the efficiency of the blood gas exchange.

From an examination of the record, including the exhibits
presented by plaintiff, it is clear that the contention most
strongly made by plaintiff in connection with the liability issue
is that plaintiff’s decedent was discharged from the hospital
when his condition was worse than when he entered. This
contention is based primarily on the facts that, as set out above,
Palmer’s PO, was 59.9 mm Hg when admitted and 52.4 mm Hg
when discharged.

In answer to the question addressed to him by one of
defendants’ counsel, “Well, how can you say that [Palmer was
improving at the time of his discharge] when his PO, was the
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lowest number it had been during his hospitalization?” Dr.
Sorensen responded:

A. Well, taking the PO, by itself is a little — It’s out of
context. There were other signs suggesting improvement,
like I have just mentioned, the PO, was in fact the lowest,
but what had been seen was that three days prior to that his
PO,, I think, was 54. He had been receiving supplemental
oxygen at that point, which was not being given on the 8th
when that last blood gas determination was made. If you
consider the impact of Aa gradient, the PO,, the blood gas
determination on the 11th — I’m sorry, on the 8th,
actually shows improvement compared to the blood gas
determination on the 5th.

In support of his testimony, Dr. Sorensen went on to
demonstrate how the A-a gradient could be calculated in clinical
practice, but testified that the formula he used was “not precise
enough for a physiologist to do an experiment with . . ..”

Dr. Sorensen further testified he did not use the formula in
his practice and had not done the equation for “about 15 years”
before he testified. As set out above, Dr. Sorensen testified that
plaintiff’s decedent was improving based partly on the
reasoning that the PO, of 52.4 mm Hg on discharge on
November 8 showed an improvement over the PO, of 53.5 mm
Hg on November 5, because the 53.5 mm Hg reading was taken
while Palmer was on 5 liters of oxygen and the 52.4 mm Hg
reading was taken after the supplementary oxygen had been
discontinued. Dr. Sorensen testified that had Palmer been
tested on oxygen on the date of discharge the “likely finding
would have been more likea PO, of 70t0 75.”

Plaintiff objected to the giving of Dr. Sorensen’s opinion on
this issue. Her objection was overruled, and Dr. Sorensen’s
opinion, as set out above, was testified to before the jury. We
first note that “[a]bsent an abuse of discretion, a trial judge’s
ruling regarding the admissibility of expert testimony will not
be reversed.” Little v. Gillette, 225 Neb. 70, 74, 402 N.W.2d
852, 854 (1987); Sanchez v. Derby, 228 Neb. 497, 423 N.W.2d
420 (1988). The jury heard all of the testimony. It is apparent the
jury found such an assumption could be made. Unless the
conclusions of an expert are based on factors that a court
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knows are wrong, as a matter of widespread, accepted, public
knowledge, a court cannot say that the conclusions of the
expert are wrong as a matter of law. The determination of the
truthfulness or accuracy of an expert’s conclusions is for the
jury. In Little v. Gillette, supra at 74, 402 N.W.2d at 854-55, we
said:

We have stated in Iske v. Metropolitan Ultilities Dist.,
183 Neb. 34, 157 N.W.2d 887 (1968), that this courtisnot a
superexpert and will not lay down categorically which
factors and principles an expert may or may not consider.
Such matters go to the weight and credibility of the
opinion itself and not to its admissibility. /d. Whether the
plaintiff’s experts’ assumptions regarding duration were
the most credible was properly left to the jury.

Plaintiff recognizes the general rule, but contends Dr.
Sorensen’s conclusions were false, as a matter of law, and that
the cause should be remanded for a new trial. In support of her
motion for a new trial, plaintiff offered into evidence the
affidavits of three physicians. In all three of the affidavits, the
physicians concluded that, in their opinion, Dr. Sorensen had
offered “false” testimony at trial in regard to his calculations
concerning the blood gas resuits. The trial court overruled
plaintiff’s motion. Plaintiff in this court contends that Dr.
Sorensen’s testimony is false in two respects: first, that with the
decedent’s known blood gas data the A-a gradient could not be
calculated and, second, that the medical treatise upon which Dr.
Sorensen relied provides contrary to his expressed opinion.

Defendants contend the A-a gradient calculation can be
made with the information available to Dr. Sorensen. Dr.
Sorensen testified as follows concerning the A-a gradient:

So the final formula then boils down to . . . the
atmospheric pressure minus 47 from water vapor times the
percent O, minus the alveolar PCO,, minus the arterial
PO,. Now, in clinical practice you accept a formula like
this which is not precise enough for a physiologist to do an
experiment with, but it’s every bit as precise as the need for
clinical medicine.

The affidavits of plaintiff’s experts take exception to Dr.
Sorensen’s calculations in various respects. One expert’s
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affidavit set out, “The concepts involved, although confusing
to laymen such as the Jury, are very basic pulmonary
physiology. It is inconceivable that Dr. Sorensen could make
such false statements without knowledge of the falsity of such
testimony.”

Plaintiff also supported her motion for a new trial upon the
affidavit of another doctor, who stated that Dr. Sorensen did
not use the true alveolar air equation, and who also takes
exception with Dr. Sorensen’s FiO, calculation, stating that his
“very rough approximation” would be 40 percent rather than
35 percent. This difference of opinion on the calculation of the
FiO, does not render Dr. Sorensen’s testimony false as a matter
of law.

A third doctor’s affidavit set out that Dr. Sorensen’s “basic
medical facts regarding pulmonary physiology [are] in error.”

In his affidavit filed on behalf of defendants in connection
with the motion for new trial, Dr. Sorensen stated that he
vehemently denied any of his testimony was false, and stated
that he based his calculation of the A-a gradient on a simplified
version of the equation in Cecil Textbook of Medicine (P.
Beeson, W. McDermott & J. Wyngaarden 15th ed. 1979).

Plaintiff argues that Dr. Sorensen “selectively attached
medical authorities” to support his A-a gradient calculations.
Brief for appellant at 19. Plaintiff alleges that the next page of
the medical treatise upon which Dr. Sorensen relied disputes his
testimony regarding the A-a gradient. Plaintiff does not point
out how Dr. Sorensen’s approach is contrary to Cecil in that
textbook’s entirety. If an absolute contradiction exists, it is an
elusive one to nonmedical persons. An allegation that an expert
testified falsely will not be sustained on a mere difference of
expert opinion, and where opinion evidence of experts is in
conflict, it becomes a question for the jury. Schroll v. Fulton,
213 Neb. 310, 328 N.W.2d 780 (1983); Fremont Farmers Union
Coop. Assn. v. City of Fremont, 179 Neb. 576, 139 N.W.2d 369
(1966). As we stated in Iske v. Metropolitan Utilities Dist., 183
Neb. 34, 157 N.W.2d 887 (1968), this court will not sit as a
“super expert.” It was not error for the trial court to refuse to
grant a new trial on the basis that Dr. Sorensen’s testimony was
false as a matter of law.
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Plaintiff also urges that we apply Momsen v. Nebraska
Methodist Hospital, 210 Neb. 45, 53, 313 N.W.2d 208, 213
(1981), wherein we held: “ ¢ “Where a party without
reasonable explanation testifies to facts materially different
concerning a vital issue, the change clearly being made to meet
the exigencies of pending litigation, such evidence is discredited
as amatter of law and should be disregarded.” * ”

We note, initially, that Dr. Sorensen was not a party to this
litigation. Moreover, Dr. Sorensen’s testimony concerning the
A-a gradient was at least partially initiated by plaintiff’s
attorney. On plaintiff’s cross-examination of the defendant Dr.
Forney, Dr. Forney was asked whether he had made an A-a
gradient calculation and the importance or purpose of making
such a calculation. Plaintiff’s assertion that she was surprised
by Dr. Sorensen’s later testimony concerning the calculation of
an A-a gradient is not supported by the record. Dr. Sorensen
testified as an expert witness for the defendants. As such an
expert, he could testify concerning the A-a gradient. There is no
evidence that Dr. Sorensen changed his testimony in any
respect. We find the principles of Momsen, supra, inapplicable
to the case at bar.

Plaintiff also assigns as error the trial court’s refusal to hold
the defendants negligent as a matter of law. Plaintiff contends
that the defendant physicians discharged Palmer when
objective test results revealed him to be in a worse condition
than when admitted. This conclusion is based in large part on
the factors set out above, but doctors testified further that
defendants Drs. Forney and Myers were negligent in that they
did not perform additional tests, particularly a venogram to
rule out venous thrombosis, and in that they failed to
administer anticoagulants to plaintiff’s deceased.

This testimony was directly contradicted by other medical
witnesses. Defendant’s experts were a family practitioner and
an internist, who testified there was no reason to keep Palmer in
the hospital on November 8 because his condition had
improved and essentially the same treatment and monitoring
could be provided at Palmer’s home. Other testimony was
adduced that it was not necessary for Dr. Myers to rehospitalize
Palmer on November 10 because Palmer, at the time he came to
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Dr. Myers’ office, was smiling, cheerful, feeling better, and
walking without a limp.

There was testimony elicited by both plaintiff and
defendants agreeing that a physician does not determine
whether to discharge a patient on a single criterion. The family
practitioner for defendants, Dr. Stageman, testified that a
physician looks at what the hospital can do for the patient if the
patient were not dismissed; and if the patient is up and able to
get around and take care of himself, if he is eating, drinking,
and urinating, if his bowels are moving, and if he is not
receiving IVs, supplemental oxygen, or shots, then the
physician would be criticized for keeping the patient in the
hospital. Defendants’ witnesses testified that the defendants
did not violate the proper standard of care.

There was sufficient conflicting evidence for the trial judge
to submit the issue of negligence to the jury. “Where reasonable
minds may draw different conclusions from the evidence, the
question of negligence is for determination by the jury.” Mantz
v. Continental Western Ins. Co., 228 Neb. 447, 451, 422
N.W.2d 797, 801 (1988). “All conflicts in the evidence, expert
or lay, and the credibility of the witnesses [are] for the jury and
not the court on review.” Mennonite Deaconess Home &
Hosp. v. Gates Eng’g Co., 219 Neb. 303, 313, 363 N.W.2d 155,
163 (1985).

Plaintiff’s assigned errors do not require a reversal of this
case. The judgment is affirmed.

AFFIRMED.

TERRY WHITE, BETSY E. BREWER, AND RITA SMAILYS,
APPELLANTS, V. ARDAN, INC., AND GARY CURL, APPELLEES.
430N.W.2d 27

Filed September 30, 1988. No. 86-791.

1. Trial: Pleadings: Pretrial Procedure. A motion for judgment on the pleadings is
properly granted when it appears from the pleadings that only a question of law
is presented.
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: . A motion for judgment on the pleadings admits the
truth of all well-pleaded facts in the opposing party’s pleadings, together with all
reasonable inferences to be drawn therefrom, and the moving party admits, for
the purpose of the motion, the untruth of his own allegations insofar as they
have been controverted.

: . On a motion for judgment on the pleadings, the court
may consnder all the pleadings and give judgment for the party entitled thereto.
Rules of the Supreme Court: Appeal and Error. It is the duty of counsel, in
briefing a case for this court, to comply with the rules, and so assist the court in
the ready transaction of business. If counsel fails to do so, the court may, at its
option, correct any manifest error observed in the record which is of such a
nature as to have probably caused a miscarriage of justice.

. It is counsel’s duty to point out specifically alleged errors, and,
unless the briefs indicate at what page of the bill of exceptions these may be
found, the court will not search for nor consider them.

Employer and Employee. When employment is not for a definite term, and there
are no constitutional, contractual, or statutory restrictions upon the right of
discharge, an employer may lawfully discharge an employee whenever and for
whatever cause he chooses, without incurring liability.

Summary Judgment: Appeal and Error. On appeal, the Supreme Court is
required to view the evidence most favorably to a party against whom a motion
for summary judgment is directed, giving to that party the benefit of all the
favorable inferences which may reasonably be drawn from the evidence.
Summary Judgment. A party is entitled to summary judgment if the pleadings,
depositions, and admissions on file, together with any affidavits, show that
there is no genuine issue of material fact, that the ultimate inferences to be drawn
from those facts are clear, and that the moving party is entitled to judgment as a
matter of law.

Libel and Slander: Proof. In an action for a libel or slander, it shall be sufficient
to state, generally, that the defamatory matter was published or spoken of the
plaintiff, and if the allegation be denied, the plaintiff must prove on the trial the
facts, showing that the defamatory matter was published or spoken of him or
her.

Libel and Slander. Generally, whether a publication is privileged is a question of
law to be determined by the court.

. A communication is privileged if made bona fide by one who has an
interest in the subject matter to one who also has aninterest in it or stands in such
relation that it is a reasonable duty, or is proper, for the writer to give the
information.

Appeal from the District Court for Douglas County: JOHN

E. CLARK, Judge. Affirmed.

Bradley R. Brewer, of Brewer & Soeiro, and Warren S.

Zweiback and Scott H. Rasmussen, of Zweiback, Flaherty,
Betterman & Lamberty, P.C., for appellants.
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Frederick L. Warren, of Stokes, Lazarus & Carmichael, and
C.G. Wallace III, of Thompson, Crounse, Pieper & Quinn, for
appellees.

HAsTINGS, C.J., CAPORALE, GRANT, and FAHRNBRUCH, JJ.,
and JoHNMuURPHY,D.J.

FAHRNBRUCH, J.

This is an appeal by the plaintiffs, Terry White, Betsy E.
Brewer, and Rita Smailys, from the dismissal of their lawsuits
against the defendants, Ardan, Inc., and Gary Curl, for (1)
malicious termination of employment, (2) breach of contract
by wrongful or “bad faith” discharge from employment, and
(3) defamation. We affirm.

Plaintiffs contend their firings were based upon false
statements that they were involved in dishonest acts during their
employment at an Ardan, Inc., retail store in Omaha. Plaintiffs
accuse the defendant Gary Curl, an Ardan security executive,
of making the false statements.

In regard to the claims for malicious termination of
employment and breach of contract by wrongful or “bad faith”
discharge from employment, both defendants filed a motion
for partial judgment on the pleadings. After argument, the
motions were sustained, and these two claims were dismissed by
the trial court.

A motion for judgment on the pleadings is properly granted
when it appears from the pleadings that only a question of law is
presented. A motion for judgment on the pleadings admits the
truth of all well-pleaded facts in the opposing party’s pleadings,
together with all reasonable inferences to be drawn therefrom,
and the moving party admits, for the purpose of the motion,
the untruth of his own allegations insofar as they have been
controverted. On a motion for judgment on the pleadings, the
court may consider all the pleadings and give judgment for the
party entitled thereto. Mueller v. Union Pacific Railroad, 220
Neb. 742,371 N.W.2d 732 (1985). See, also, Wood v. Tesch, 222
Neb. 654,386 N.W.2d 436 (1986).

On appeal, plaintiffs claim the trial court erred in
determining that Nebraska does not recognize a cause of action
in tort for malicious termination of employment or a cause of
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action sounding in breach of contract for “bad faith” dis-
charge based upon a “public policy” exception to the
employment-at-will doctrine.

In analyzing the record and plaintiffs’ briefs, we note their
initial brief is not prepared in accordance with the rules of this
court. Facts are cited and argued without proper reference to
the record. See Neb. Ct. R. of Prac. 9 (rev. 1986). Plaintiffs’
brief sets forth a proposition of law followed by a list of 38
“supporting authorities.” Only five cases from that list are cited
in the brief, and some of those are not properly cited or
referenced.

It has long been the rule of this court that it is counsel’s duty
to point out specifically alleged errors, and, unless the briefs
indicate at what page of the bill of exceptions these may be
found, the court will not search for nor consider them. See
Stroman v. Atlas Refining Corporation, 112 Neb. 187, 199
N.W. 26 (1924). It is the duty of counsel in briefing a case for
this court to comply with the rules, and so assist the court in the
ready transaction of business. If counsel fails to do so, the court
may, at its option, correct any plain error observed in the record
which is of such a nature as to have probably caused a
miscarriage of justice. See, In re Estate of Fischer, 227 Neb.
722, 419 N.W.2d 860 (1988); In re Interest of A.W., 224 Neb.
764, 401 N.W.2d 477 (1987); Winterringer v. Sellen, 97 Neb.
739, 151 N.W. 162 (1915).

There is no pleading or claim that the plaintiffs were
employed by Ardan for a definite period of time. Since all
parties treated the plaintiffs as employees at will, we also shall
treat them as such.

Plaintiffs first claim they were discharged from Ardan’s
employment maliciously. In their brief, plaintiffs alleged:

Nebraska should recognize and does recognize both (a) a
cause of action sounding in tort for malicious termination
of employment and (b) a cause of action sounding in
contract for discharge in bad faith where the plaintiff
alleges that he was discharged from his employment (1)
without reasonable cause, (2) on the basis of knowingly
false allegations of dishonesty and theft of property, and
(3) for the specific purpose of depriving him of valuable
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terms and conditions of employment enjoyed by the
plaintiff as a matter of contractual right before the
discharge.

(Emphasis supplied.) Brief for appellants at 6.

For that proposition of law, plaintiffs cite the Nebraska case
of Mau v. Omaha Nat. Bank, 207 Neb. 308, 299 N.W.2d 147
(1980). Their reliance is misplaced. Mau stands for the general
rule that when employment is not for a definite term, and there
are no contractual or statutory restrictions upon the right of
discharge, an employer may lawfully discharge an employee
whenever and for whatever cause he chooses, without incurring
liability.

Mau does recognize that the employment-at-will rule is not,
in some jurisdictions, an absolute bar to a claim of wrongful
discharge. In a number of jurisdictions, an exception to the
“terminable-at-will” rule has been articulated in recent years.
Under this exception, an employee may claim damages for
wrongful discharge when the motivation for the firing
contravenes public policy. At the time of Mau, Nebraska had
not adopted the exception.

Certain exceptions to the “terminable-at-will” rule have,
however, been recognized by this court. Those instances include
where the discharge infringes upon a constitutionally protected
interest of the employee and where a statute or contract
prohibits an employer from discharging an employee for a
particular reason or without good cause. Schriner v. Meginnis
Ford Co., 228 Neb. 85, 421 N.W.2d 755 (1988), lists a number
of Nebraska cases supporting these propositions.

In this case, our attention has not been directed to, nor have
we found, any Nebraska case that recognizes a cause of action
sounding in tort for malicious termination of employment. As
previously stated, unless constitutionally, statutorily, or
contractually prohibited, an employer may terminate an at-will
employee at any time with or without reason and not be liable
for his actions.

There are no allegations which bring the plaintiffs within the
constitutional, statutory, or contractual protection against their
firings.

Plaintiffs have invited this court to declare by judicial fiat, as



16 230NEBRASKA REPORTS

a matter of public policy, a cause of action for malicious
termination of employment and a cause of action for “bad
faith” discharge from employment. It is proposed that these
two causes of action would be exceptions to the
“employment-at-will” rule which permits an employer to
discharge an employee whenever and for whatever cause he
chooses, without incurring liability. We decline the invitation.
Instead, we adhere to our observations in Schriner v. Meginnis
Ford Co., supraat 91,421 N.W.2d at 758-59:
The Supreme Court of Hawaii, in Parnar v. Americana
Hotels, Inc., 65 Haw. 370, 652 P.2d 625 (1982), recognized
that public policy can be difficult to define, but quoted
with approval a definition which included in public policy
those matters embodied in state statutes. In holding that
public policy protected one presumably discharged
because she gave truthful answers in an antitrust
investigation, the Parnar court nonetheless cautioned: “In
determining whether a clear mandate of public policy is
violated, courts should inquire whether the employer’s
conduct contravenes the letter or purpose of a
constitutional, statutory, or regulatory provision or
scheme. Prior judicial decisions may also establish the
relevant public policy. However, courts should proceed
cautiously if called upon to declare public policy absent
some prior legislative or judicial expression on the subject.
Of course, the plaintiff alleging a retaliatory discharge
bears the burden of proving that the discharge violates a
clear mandate of public policy.” Id. at 380, 652 P.2d at 631.
We agree with that caveat and agree as well with the
observation in [Adler v. American Standard Corp., 830
F.2d 1303 (4th Cir. 1987)], that courts must use care in
creating new public policy and that ¢ ‘recognition of an
otherwise undeclared public policy as a basis for a judicial
decision involves the application of a very nebulous
concept to the facts of a given case, and that declaration of
public policy is normally the function of the legislative
branch. ” (Citations omitted.) Adler at 1306.
There being a cause of action in Nebraska neither for
malicious termination of employment nor for bad faith
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discharge from employment, we find that on those alleged
causes of action the defendants were entitled to judgment on
the pleadings.

Next to be considered are the plaintiffs’ allegations that they
should recover damages because the defendants published
defamatory material about them. The trial judge found there
was no genuine issue as to the material facts on this defamation
issue and granted defendants’ motions for summary judgment,
thereby dismissing the balance of plaintiffs’ lawsuit.

On appeal, we are required to view the evidence most
favorably to a party against whom the motion for summary
judgment is directed, giving to that party the benefit of all the
favorable inferences which may reasonably be drawn from the
evidence. A party is entitled to summary judgment if the
pleadings, depositions, and admissions on file, together with
any affidavits, show that there is no genuine issue of material
fact, that the ultimate inferences to be drawn from those facts
are clear, and that the moving party is entitled to judgment as a
matter of law. See, County of Polk v. Wombacher, 229 Neb.
239, 426 N.W.2d 266 (1988); Hirschman v. Maddox, 223 Neb.
302, 389 N.W.2d 297 (1986).

Inherent in the trial judge’s dismissal of the case is a finding
that there was no evidence to support the plaintiffs’ claim of
wrongful publication of defamatory material, or that the
defamatory material was true, or both. Both possibilities will be
examined.

Neb. Rev. Stat. § 25-839 (Reissue 1985) provides:

In an action for a libel or slander it shall be sufficient to
state, generally, that the defamatory matter was published
or spoken of the plaintiff, and if the allegation be denied,
the plaintiff must prove on the trial the facts, showing that
the defamatory matter was published or spoken of him.

Neb. Rev. Stat. § 25-840 (Reissue 1985) provides:

In the actions mentioned in section 25-839, the
defendant may allege the truth of the matter charged as
defamatory . . . . The truth in itself and alone shall be a
complete defense unless it shall be proved by the plaintiff
that the publication was made with actual malice. Actual
malice shall not be inferred or presumed from
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publication.

The defendants’ answer denied that defamatory material
about each of the plaintiffs was false and that it was wrongfully
published.

Each plaintiff claims that defendant Curl, as Ardan’s
security executive, maliciously, and with intent to harm the
plaintiffs, made false written statements regarding each
plaintiff’s firing. Plaintiffs allege Curl, knowing certain
statements to be false, showed those statements to Ardan
supervisory personnel and to others. Plaintiffs allege the
statements were not privileged when made to Ardan personnel.

Plaintiff Brewer claims the false statement made and
published defaming her states she engaged in “ ‘unauthorized
(fraudulent) use of mystery discounts.” ”

Brewer used one of the store’s promotional 50-percent
mystery discount coupons to purchase a video recorder. The
coupons were contained in Ardan’s catalogs. When a customer
purchased an item and did not have a coupon, the checkout
cashier would furnish one to the customer at the time of a
purchase. In either event, the surface of the coupon was not to
be disturbed until after a purchase was made. After the
purchase, the cashier removed the surface of the coupon by
scratching it, and the amount of the discount was revealed.
Discounts ranged from 10 to 50 percent. Brewer admitted that
she removed the surface off several coupons until she found a
50-percent discount coupon. She obtained the coupons from a
security booth while no one was there. Brewer knew before she
went to the cashier to complete her purchase that the coupon
she used represented a 50-percent discount. Brewer claims that
the store manager advised employees that each could use one
discount coupon.

In her written statement, Brewer also stated she and a
coworker “used 30% mystery discount on baby gift.” When
Brewer used the 50-percent discount coupon, she signed the
name of her sister’s business on the back of the coupon,
according to her signed statement. There is nothing in the
record that employees were ever authorized to determine the
value of a coupon before presenting it to a cashier on a
purchase. In her deposition, when asked: “Now, you admitted
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that what you did was wrong and you agreed it [sic] pay for the
items; did you not?” Brewer replied, “Well, yes.” She testified
she did in fact pay Ardan back on the item purchased with a
50-percent discount coupon. She testified there was nothing
untrue in the statements that Ardan made.

Plaintiff Smailys complains that her notice of termination
falsely states that she had been an “accomplice in fraudulent
discounts (theft).” In her deposition, Smailys testified she did
not use a coupon, but gave a 50-percent discount coupon to her
boyfriend so he would not have to chance getting a lesser
discount. The boyfriend used the coupon to purchase a camera,
which he placed on layaway. Smailys also testified that while
working at the store’s courtesy desk, she checked out some
employees who used 50-percent discount coupons, the surfaces
of which had been removed to reveal the value of the discount
before they were presented to her. Smailys testified she knew the
procedure she used was not authorized. She testified she knew it
was wrong for her to honor a coupon where the amount of the
discount was revealed before it was presented to a checkout
person.

Plaintiff White claims that she was defamed by Curl’s
making and publishing her termination form which falsely
stated, “Assisted fellow employees in the fraudulent use of
discounts in the showroom.” White testified in her deposition
she was the cashier that checked out her coplaintiff, Betsy
Brewer, when Brewer used a 50-percent coupon improperly. She
testified she knowingly gave a coupon, the value of which had
previously been revealed, to someone before it was used to
purchase an item. Referring to Brewer, Smailys, and herself,
White testified about the misuse of coupons, “Yes, we’re guilty.
I don’t think we should have been terminated.”

Generally, whether a publication is privileged is a question of
law to be determined by the court. Turner v. Welliver, 226 Neb.
275, 411 N.W.2d 298 (1987). A communication is privileged if
made bona fide by one who has an interest in the subject matter
to one who also has an interest in it or stands in such relation
that it is a reasonable duty, or is proper, for the writer to give the
information. Turner v. Welliver, supra; Kloch v. Ratcliffe, 221
Neb. 241, 375 N.W.2d 916 (1985); Dangberg v. Sears, Roebuck
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& Co., 198 Neb. 234,252 N.W.2d 168 (1977).

Here, the plaintiffs claim that Curl was acting as an
employee of Ardan’s in a security capacity when he made the
statements regarding the terminations. Each plaintiff testified
she did not know of any publication to individuals other than
Ardan personnel. Curl’s relationship with Ardan was such that
it was not only his duty but also his responsibility to give the
information contained in the statements to Ardan personnel,
such as the store and regional managers. There is no evidence
Curl gave the statements to anyone else. The statements made
to Ardan personnel were privileged, absent proof of malice.
See, Kloch v. Ratcliffe, supra; Bartels v. Retail Credit Co., 185
Neb. 304, 175 N.W.2d 292 (1970).

The record clearly shows that each alleged defamatory
statement was true. As a matter of law, the defendants were
entitled to a summary judgment on the defamation issue unless
the plaintiffs proved malice. There is no evidence reflecting
maliciousness on the part of Curl when he revealed either the
plaintiffs’ statements or the results of his own investigation to
Ardan personnel. Brewer testified she had no evidence of
malice on the part of Curl in making the statements of which
she was complaining. Smailys testified “I guess not” when
asked if she had any evidence of specific acts of malice on the
part of Curl. White testified she did not have any facts
evidencing intent on the part of the defendants to harm her. The
trial court correctly concluded that the defendants were entitled
to a summary judgment on the defamation issue. The
plaintiffs’ assignment of error addressing defamation is
without merit.

On appeal, plaintiffs claim that the trial judge failed to give
proper consideration to plaintiffs’ “affidavits” received in
evidence at the summary judgment hearing. Plaintiffs
attempted to “correct” or “explain” “the intended” meaning of
the statements made during their depositions. The exhibits
received in evidence were not executed by the plaintiffs, nor do
they reflect that the plaintiffs took an oath that the “facts”
contained in the “affidavits” were true. The three affidavits are
virtually carbon copies and contain the “understandings,”
“beliefs,” and conclusions of the plaintiffs. Plaintiffs’
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“affidavits” argue with statements in the defendants’ brief filed
in support of defendants’ motions for summary judgment.

The rule in Nebraska regarding such affidavits requires that
“[sJupporting and opposing affidavits [1] shall be made on
personal knowledge, [2] shall set forth such facts as would be
admissible in evidence, and [3] shall show affirmatively that the
affiant is competent to testify to the matters stated therein.”
Neb. Rev. Stat. § 25-1334 (Reissue 1985).

In construing § 25-1334, this court has held that
“ <<« <ulnder this provision [Fed. R. Civ. P. 56(¢)] . . .
statements in affidavits as to opinion, belief, or conclusions of
law are of no effect. The same is true of summaries of facts or
arguments, and of statements which would be inadmissible in
evidence . ... ” ’ ” Inre Estate of Villwok, 226 Neb. 693, 696,
413 N.W.2d 921, 924 (1987); Hanzlik v. Paustian, 216 Neb. 575,
344 N.W.2d 649 (1984) (citing Eden v. Klaas, 165 Neb. 323, 85
N.W.2d 643 (1957)). See, also, Marshall v. Radiology Assoc.,
225 Neb. 75,402 N.W.2d 855 (1987).

In writing this opinion, great care has been taken to use only
that deposition testimony of each plaintiff that is unambiguous
and where the intent of the party is clearly shown. We note that
each plaintiff was represented by counsel at the time her
deposition was taken. At that time, apparently, there was no
question as to the clarity or intent of answers the plaintiffs gave.
At least, there were no questions by the plaintiffs’ own counsel
to clarify any “ambiguous” or “confused” answer.

The plaintiffs’ complaints regarding the consideration given
to their affidavits are without merit.

Plaintiffs White and Brewer claim that res judicata should
preclude the defendants from claiming that the charges of
fraudulent and wrongful conduct alleged against them are true.

White and Brewer applied for unemployment pay pursuant
to the Nebraska Employment Security Law. An initial
unemployment determination found they were guilty of
“willful intentional misconduct,” which disqualified them
from receiving benefits for 10 weeks. Neb. Rev. Stat.
§ 48-628(b) (Cum. Supp. 1986). On appeal, an administrative
law judge reversed that finding. Ardan’s did not appeal from
the administrative law judge’s decision.
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White and Brewer’s brief claims the benefit of the res
judicata doctrine, but their argument does not set forth any
Nebraska authority for their position. Neb. Rev. Stat. § 48-636
(Cum. Supp. 1986) provides that any determination made
under the Nebraska Employment Security Law is conclusive for
the purpose of that law. Here, we are not dealing with the
Nebraska Employment Security Law, and we decline to apply
res judicata as plaintiffs request.

None of the plaintiffs’ assignments of error have any merit,
and the trial judge’s rulings should be affirmed.

AFFIRMED.

GEORGETOWNE LTD. PARTNERSHIP, APPELLANT, V. GEOTECHNICAL
SERVICES, INC., APPELLEE.
430N.W.2d 34

Filed September 30, 1988. No. 86-870.

1. Trial: Pleadings: Limitations of Actions: Proof. A defendant alleging the statute
of limitations as an affirmative defense has the burden to prove such defense.

2. Limitations of Actions: Words and Phrases. Discovery, as applied to statutes of
limitations, refers to the fact that one knows of the existence of an injury or
damage and not that he or she has a legal right to seek redress in court.

3. Limitations of Actions: Time. A cause of action accrues, and the statute of
limitations begins to run, when there has been discovery of facts constituting the
basis of the cause of action or the existence of facts sufficient to put a person of
ordinary intelligence and prudence on inquiry which, if pursued, would lead to
the discovery.

4, Negligence: Limitations of Actions: Words and Phrases. Within the meaning of
the professional negligence statute of limitations (Neb. Rev. Stat. § 25-222
(Reissue 1985)), a profession rendering professional services is defined as a
calling requiring specialized knowledge and often long and intensive
preparation, including instruction in skills and methods as well as in the
scientific, historical, or scholarly principles underlying such skills and methods,
maintaining by force of organization or concerted opinion high standards of
achievement and conduct, and committing its members to continued study and
to a kind of work which has for its prime purpose the rendering of a public
service.

5. : : Engineers are professionals for the purposes of Neb.
Rev. Stat. § 25-222 (Reissue 1985), and this statute of limitations applies to an




GEORGETOWNELTD. PART. v. GEOTECHNICAL SERVS. 23
Citeas 230 Neb. 22

action against such a professional, even though the professional services
rendered by the engineer amount to an improvement to real property.

Appeal from the District Court for Douglas County: PauL J. -
HickMaN, Judge. Affirmed.

Patrick W. Meyer and Gordon R. Hauptman, of Westergren,
Hauptman, O’Brien, Wolf & Hadley, P.C., for appellant.

Larry E. Welch, of Gross, Welch, Vinardi, Kauffman & Day,
P.C., for appellee.

Hastings, C.J., WHITE, SHANAHAN, and FAHRNBRUCH, J1J.,
and WARREN, D.]J.

WARREN, D.J.

This is an appeal by Georgetowne Ltd. Partnership from the
dismissal of its negligence action against Geotechnical Services,
Inc. (Geotech), after a separate trial to the court on the issue of
the statute of limitations defense.

On October 4, 1978, after performing soil tests and analysis
for Georgetowne, Geotech submitted to plaintiff a written
consultation report evaluating soils and making foundation
recommendations for the proposed construction of commercial
buildings at a site near 140th Street and West Center Road in
Omabha. Separate from its services for plaintiff, Geotech later
performed compaction tests at the same site for a building
contractor. The shopping center building was completed by
April 1979.

Subsequently, two problems developed which plaintiff
alleges were caused by the negligence of Geotech in failing to
properly investigate subsoils and evaluate and report thereon,
as a result of which the building settled. In February 1982, a
Georgetowne representative notified Geotech that a crack had
appeared in the floor of a restaurant located in the building.
Geotech investigated, after which, on March 26, 1982, it
advised Georgetowne that the crack was not caused by settling
and could be remedied simply by filling it with grout. In March
1983, the crack reappeared, there were vertical cracks found on
the building face through the brick, the roof would not drain
water due to a change in the roof line, and a plate glass window
in the restaurant shattered for no apparent reason. Secondly, a
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floral business tenant complained of the smell of gas around its
premises. The fire marshal and Metropolitan Utilities District
employees investigated and attributed the methane gas (swamp
gas) to decaying matter in the soils. Geotech was again notified
of these problems, and it investigated. On April 8, 1983, the
plaintiff’s architect notified Georgetowne that he had detected
a 2-inch settlement of floor lines and doorsills, and he advised
that the crack in the restaurant floor was possibly caused by
settlement which could be occurring further down in the lower
soils. The architect requested that Geotech return to the site and
investigate settlement of the building as a possible cause. On
April 18, 1983, Geotech gave plaintiff an estimate of costs for
further testing. Georgetowne was also investigating other
possible causes.

After an April 25, 1983, meeting with its architect and a
representative  of another soil engineering firm,
Woodward-Clyde, during which Geotech’s 1978 report was
discussed and criticized, the Georgetowne representative called
an attorney as directed by her superior to discuss representation
of Georgetowne regarding its legal rights against Geotech. On
April 27, 1983, this same employee, Nancy Pratt, delivered a
letter to Geotech advising it that Georgetowne had relied upon
Geotech’s soil report of October 4, 1978, requesting Geotech to
return to the site and make all necessary tests at its own expense
to determine the cause of the settling, and concluding as
follows:

The cracked floor in Godfathers and improper roof
drainage are two of the problems that are apparent at this
time. To the extent these damages and other undisclosed
damages have occurred or may occur as a result of
incomplete or inaccurate soil investigations, we would as
[sic] Geotechnical Services to make the necessary repairs
and take other preventative actions made necessary by the
situation (subject to our prior approval of construction
methods.).

Woodward-Clyde then performed test borings, and its findings
were presented to Georgetowne on June 14, 1983, by a report
dated June 8, 1983. Plaintiff filed suit June 7, 1984.

After an evidentiary hearing, the district court dismissed
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plaintiff’s second amended petition for the reason that the
action was barred by the statute of limitations governing
professional services set forth in Neb. Rev. Stat. § 25-222
(Reissue 1985). The trial court specifically found that (1)
defendant Geotech was a civil engineering firm which provided
professional services within the meaning of § 25-222; (2)
Geotech performed its services for plaintiff on October 4, 1978;
(3) Georgetowne’s cause of action was not discovered and could
not have been reasonably discovered within 2 years from
October 4, 1978, and, therefore, plaintiff had 1 year from the
date of discovery or the discovery of facts which would
reasonably lead to such discovery, whichever was earlier, to
commence its action; (4) by April 27, 1983, plaintiff had
discovered sufficient facts that the statute of limitations had
commenced to run; (5) plaintiff’s cause of action was barred by
the limitation of § 25-222 on April 27, 1984; and (6) the statute
of limitations had run by the time the suit was filed on June 7,
1984,

Plaintiff assigns as error that the court erred in (1)
determining that the commencement date for the running of the
statute of limitations was April 27, 1983, rather than June 8,
1983, and (2) determining that the appropriate statute of
limitations was § 25-222, instead of Neb. Rev. Stat. § 25-223
(Reissue 1985). We affirm.

There is no question that Geotech had fully performed its soil
testing services as of the date of its report on October 4, 1978.
Similarly, no one contends that Georgetowne could have
reasonably discovered its cause of action within 2 years
thereafter. Therefore, the question is, When did Georgetowne
have sufficient facts to discover its cause of action? Plaintiff
contends that the statute of limitations did not begin to run until
June 8, 1983, when the Woodward-Clyde report was
completed.

A defendant alleging the statute of limitations as an
affirmative defense has the burden to prove such defense.
League v. Vanice, 221 Neb. 34, 374 N.W.2d 849 (1985). The
point at which a statute of limitations commences to run must
be determined from the facts of each case. Suzuki v. Holthaus,
221 Neb. 72, 375 N.W.2d 126 (1985). In our review of the
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district court’s judgment on the issue of the statute of
limitations, the finding and decision of the district court, unless
clearly wrong, will not be set aside. League v. Vanice, supra.

Discovery, as applied to statutes of limitations, refers to the
fact that one knows of the existence of an injury or damage and
not that he or she has a legal right to seek redress in court. A
cause of action accrues, and the statute of limitations begins to
run, when there has been discovery of facts constituting the
basis of the cause of action or the existence of facts sufficient to
put a person of ordinary intelligence and prudence on inquiry
which, if pursued, would lead to the discovery. See Grand
Island School Dist. #2 v. Celotex Corp., 203 Neb. 559, 279
N.W.2d 603 (1979).

Here, Georgetowne was aware of damage to its building as
early as February 1982. While its earlier determination of the
cause was hindered by Geotech’s initial report that settling was
not the cause of the floor crack, on April 8, 1983, Georgetowne
became aware of building damage which its architect said could
have been caused by settlement occurring in the subsoils. On
April 11, 1983, Georgetowne’s property manager was directed
to “pick up Geotech’s 1978 report . . . and store it in the fire
safe.” It is a fair inference that that order was for the purpose of
preserving evidence for a claim against Geotech. However, if
there was any question as to the extent of plaintiff’s discovery
prior to April 27, 1983, Georgetowne effectively dispelled any
doubts by its demand letter of April 27 to Geotech, part of
which we have quoted above. A further quote from that letter is
illuminating:

Further, we suspected settlement as early as February 1982

when a crack appeared in the floor of Godfathers. At that

time . . . you ruled out settlement as the cause of this crack

. . . . Now the same problem is apparent again and

settlement is clearly obvious from changes in the roofline.
Clearly, the finding of the trial court that the statute of
limitations began to run on April 27, 1983, was correct and fully
supported by the evidence. There is no merit in plaintiff’s first
assignment of error.

Section 25-222 provides:

Any action to recover damages based on alleged
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professional negligence or upon alleged breach of
warranty in rendering or failure to render professional
services shall be commenced within two years next after
the alleged act or omission in rendering or failure to render
professional services providing the basis for such action;
Provided, if the cause of action is not discovered and
could not be reasonably discovered within such two-year
period, then the action may be commenced within one
year from the date of such discovery or from the date of
discovery of facts which would reasonably lead to such
discovery, whichever is earlier. . . .

The next issue for the court was whether Geotech was
rendering professional services to Georgetowne within the
meaning of § 25-222. This court has previously held that
professional services under § 25-222 were provided by
architects and engineers, in Witherspoon v. Sides Constr. Co.,
219 Neb. 117, 362 N.W.2d 35 (1985), and by architects, in
Williams v. Kingery Constr. Co., 225 Neb. 235, 404 N.W.2d 32
(1987). The most recent analysis of what constitutes
professional negligence has defined a “profession” as a calling
requiring specialized knowledge and often long and intensive
preparation, including instruction in skills and methods as well
as in the scientific, historical, or scholarly principles underlying
such skills and methods, maintaining by force of organization
or concerted opinion high standards of achievement and
conduct, and committing its members to continued study and
to a kind of work which has for its prime purpose the rendering
of a public service. Tylle v. Zoucha, 226 Neb. 476, 412 N.W.2d
438 (1987). The testimony here established that Geotech was a
specialty engineering firm providing consulting services for all -
aspects of soils and foundations to architects, owners, and
agencies involved in construction projects. Registered and
licensed civil engineers, who had college degrees, provided the
engineering services. There can be no doubt that Geotech was
rendering professional services as defined by this court.

Georgetowne urges by its last assignment of error that
§ 25-223 is the applicable statute of limitations. Section 25-223
reads:

Any action to recover damages based on any alleged
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breach of warranty on improvements to real property or
based on any alleged deficiency in the design, planning,
supervision, or observation of construction, or
construction of an improvement to real property shall be
commenced within four years after any alleged act or
omission constituting such breach of warranty or
deficiency. If such cause of action is not discovered and
could not be reasonably discovered within such four-year
period, or within one year preceding the expiration of such
four-year period, then the cause of action may be
commenced within two years from the date of such
discovery or from the date of discovery of facts which
would reasonably lead to such discovery, whichever is
earlier. ...
Georgetowne argues that the services provided by Geotech
involved the “design” or “planning” of the building and that
even if its services fall within the professional services statute of
limitations (§ 25-222), Georgetowne is entitled to the benefit of
the 2-year postdiscovery provision of § 25-223 because of the
longstanding rule that where different statutes of limitations
are equally applicable, the one allowing the longer period
governs. Crum v. Johnson, 3 Neb. (Unoff.) 826, 92 N.W. 1054
(1902). Georgetowne further argues that the last expression of
legislative will is law, and in the case of conflicting provisions in
different statutes of limitations, the last in point of time or
order of arrangement prevails. See Stoller v. State, 171 Neb. 93,
105 N.W.2d 852 (1960). Section 25-223 was adopted by the
Legislaturein 1976, while § 25-222 dates from 1972.

When asked to interpret a statute, the Supreme Court must
determine and give effect to the purpose and intent of the
Legislature as ascertained from the entire language of the
statute considered in its plain, ordinary, and popular sense. It is
our duty to discover, if possible, legislative intent from the
statute itself. NC + Hybrids v. Growers Seed Assn., 219 Neb.
296, 363 N.W.2d 362 (1985). One of the fundamental principles
of statutory construction is to attempt to ascertain the
legislative intent and to give effect to that intent. To ascertain
theintent of the Legislature, a court may examine the legislative
history of the act in question. Spence v. Terry, 215 Neb. 810,
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340 N.W.2d 884 (1983).

While the chief proponents of 1972 Neb. Laws, L.B. 1132
(§ 25-222), were from the medical community, the intention of
the Legislature, as demonstrated by legislative history, was to
pass a statute inclusive of all professionals. Exemplary
discussion was as follows:

SENATOR LUEDTKE: How would this relate to
lawyers and architects? You mentioned it as professional
negligence, malpractice, etc.

MR. WRIGHT: Well, I think a malpractice case, as I
interpret it, a professional negligence case, is one that is
based upon the failure of the person performing special
service, to render the degree of care that is ordinarily
rendered by accepted practitioners in his service, in his
area, or in similar areas in the country. If he fails to render
that quality of service, he is then guilty of malpractice, or,
in effect, causes damage, then a cause of action arises.
This would cover malpractice cases, generally.

SENATOR LUEDTKE: This is what I was getting at.
This would also cover the lawyers, the architects, and
everybody.

MR. WRIGHT: Right.

Judiciary Committee Hearing, L.B. 1132, 82d Leg., 2d Sess.
18-19 (Jan. 17, 1972).

On the other hand, 1976 Neb. Laws, L.B. 495, which
eventually became § 25-223, was sponsored by the Home
Builders Association with some comment from the Associated
General Contractors of America. In committee hearings,
Senator Cavanaugh testified that the bill related to “seting [sic]
the statute of limitations on construction of homes and home
warranties.” Miscellaneous Subjects Committee Hearing, L.B.
495, 84th Leg., 1st Sess. 55 (Feb. 27, 1975). At the same
hearing, the attorney for the Home Builders Association, Mr.
Beam, referring to construction contractors, stated: “I think
this is the only major segment of business in Nebraska that does
not have the statute of limitations of any kind . . . .” Id. at 58-59.
Continuing and referring to § 25-222, Beam said: “It says all
professional people, and I assume if they’re professional
people, they’re covered under the statute. We think it’s a matter
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of simple equity that builders have the same rights.”
Miscellaneous Subjects Committee Hearing, supra at 60.
Furthermore, there was no discussion in the legislative history
that architects, engineers, or other design professionals would
fall under § 25-223. We think it is clear that the Legislature did
not intend in enacting § 25-223 to carve out an exception to
§ 25-222, but, rather, it intended to provide protection to a
different class of persons other than the professionals already
covered by § 25-222.

All statutes relating to the same subject are considered as
parts of a homogeneous system, and later statutes are
considered as supplementary to preceding enactments. Statutes
relating to the same subject, although enacted at different
times, are in pari materia and should be construed together.
Matzke v. City of Seward, 193 Neb. 211, 226 N.W.2d 340
(1975). Courts should not give an interpretation to a statute
which would have the effect of nullifying another statute, when
obviously that was not the clear legislative intent. Livestock
Carriers Div. of M. C. Assn. v. Midwest Packers Traf. Assn.,
191 Neb. 1, 213 N.W.2d 443 (1973). It is clear from the
legislative history that § 25-222 applies to professional services
and that § 25-223 applies to nonprofessional builders or
contractors making improvements to real property, and such
interpretation harmonizes the two statutes.

This court has already provided such an interpretation in two
recent cases. In Witherspoon v. Sides Constr. Co., 219 Neb.
117, 362 N.W.2d 35 (1985), plaintiff sustained damages to his
home, which he had constructed, when a water pipe broke. He
sued the general contractor, the architect, the engineer, the
plumbing subcontractor, and the manufacturer of the pipe. All
defendants were involved in providing services or products for
improvements to realty. The appeal resulted when the trial court
sustained motions for summary judgment filed by defendants,
alleging application of various statutes of limitations applicable
to the various defendants. The manufacturer of the pipe raised
the defense of the statute of limitations provided by Neb. Rev.
Stat. § 25-224 (Reissue 1985), applicable to causes of action for
products liability. The contractor raised the defense of the
statute of limitations in § 25-223 (improvements to real
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property). The architect and the engineer each raised the
defense of § 25-222. This court disposed of the various defenses
based on the respective statutes of limitations raised, despite the
fact that all defendants had provided services or materials for
the improvement of the real property. Regarding the architect,
the court said: “Again, however, whether pled in tort or
contract, there can be no question that the period of
professional repose contained in Neb. Rev. Stat. § 25-222
(Reissue 1979) applies.” Witherspoon, supra at 125, 362
N.W.2d at 42. The court then went on to also apply § 25-222 to
the professional services rendered by the engineer.

In Williams v. Kingery Constr. Co., 225 Neb. 235, 404
N.W.2d 32 (1987), this court has again recently held that
§ 25-222 is applicable to bar the cause of action against an
architect, Davis, Fenton, Stange & Darling, but applied
§ 25-223 to bar the cause of action against a contractor, Kingery
Construction Company, while specifically holding that
architects and engineers are professionals for the purposes of
§ 25-222. :

We see no reason to depart from the holdings in these tw
most recent cases. The trial court was correct in applying the
provisions of § 25-222 to plaintiff’s cause of action and in
dismissing plaintiff’s petition.

AFFIRMED.

TRANSCON LINES, INC., APPELLANT, V. LAWRENCE D. O’NEAL,
APPELLEE.
429N.W.2d 718

Filed September 30, 1988. No. 87-093.

Equal Opportunity: Jurisdiction: Final Orders: Records: Time. Neb. Rev. Stat.
§ 48-1120 (Reissue 1984) requires the filing of a petition and a certified copy of
the transcript of proceedings before the Nebraska Equal Opportunity
Commission within 30 days from the date of the NEOC’s final order in order to
confer jurisdiction on the district court.
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Appeal from the District Court for Doulgas County: J.
PaTrICK MULLEN, Judge. Affirmed.

William R. Johnson, of Kennedy, Holland, DelLacy &
Svoboda, for appellant.

Clyde A. Christian for appellee.

BosLAUGH, WHITE, and SHANAHAN, JJ., and Howarp, D.J.,
and CoLweLL,D.J., Retired.

WHITE, J.

Transcon Lines, Inc., appeals the order of the district court
for Douglas County dismissing Transcon Lines’ appeal from
the final order of the Nebraska Equal Opportunity
Commission (NEOC) finding Transcon Lines in violation of
Neb. Rev. Stat. § 48-1104(1) and (2) (Reissue 1984) of the
Nebraska Fair Employment Practice Act. :

The facts in this action are not in dispute. This case arose out
of an action by Lawrence D. O’Neal against his former
employer, Transcon Lines, seeking reinstatement and backpay.
O’Neal alleged he was terminated from employment based on
disability, in violation of § 48-1104. The NEOC, in a final order
dated October 10, 1986, found that Transcon had discriminated
against O’Neal due to physical disability, in violation of
§ 48-1104. The NEOC awarded backpay and reinstatement.

On November 10, 1986, Transcon filed a petition for review
in the district court for Douglas County, Nebraska, pursuant to
Neb. Rev. Stat. § 48-1120 (Reissue 1984) of the Nebraska Fair
Employment Practice Act. Transcon did not file a certified
copy of the transctipt of the record until November 19, 9 days
after the 30-day period for appeal had passed. On November
14, O’Neal filed his motion to dismiss Transcon’s petition for
review on the ground that the district court lacked jurisdiction
over the subject matter of the appeal because Transcon failed to
file a certified copy of the transcript of proceedings before the
NEOC within 30 days of the NEOC’s final order.

After a hearing, the lower court entered an order sustaining
O’Neal’s motion to dismiss and dismissing Transcon’s petition
for review. The lower court held that because Transcon had not
filed a certified copy of the transcript of record within the
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30-day appeal period, Transcon “failed to substantially comply
with the jurisdictional requirements contained in RRS 48-1120,
1943.” Transcon appeals the district court’s dismissal.

Whether § 48-1120 requires a certified copy of the transcript
of record to be filed within the 30-day appeal period in order for
the court to have jurisdiction over the appeal is a question of
firstimpression. Section 48-1120 providesin relevant part:

(1) Any party to a proceeding before the commission
aggrieved by such decision and order and directly affected
thereby may institute proceedings in the district court . . .
Provided, that the time for appeal from such order of the
commission to the district court shall be limited to thirty
days from the date of the entry of the order to which
complaint ismade. ...

(2) Such proceeding shall be initiated by the filing of a
petition in such court, together with a transcript of the
record upon the hearing before the commission and the
service of a copy of such petition upon the commission
and upon all parties who appeared at the hearing.
Thereupon the court shall have jurisdiction of the
proceeding and of the question determined therein.

While this.court has not yet determined whether the filing of
a certified copy of the transcript of proceedings before the
NEOC is jurisdictional, the court has addressed the
jurisdictional issue in the context of other statutes which require
the aggrieved party to file a petition for review in the district
court.

This court has repeatedly held that Neb. Rev. Stat.
§§ 25-1905 and 25-1931 (Reissue 1985) require the transcript of
proceedings to be filed with the petition for review to confer
jurisdiction on the district court. See, Clark v. Cornwell, 223
Neb. 282, 388 N.W.2d 848 (1986); Glup v. City of Omaha, 222
Neb. 355, 383 N.W.2d 773 (1986); Fisher v. Housing Auth. of
City of Omaha, 214 Neb. 499, 334 N.W.2d 636 (1983); Marcotte
v. City of Omaha, 196 Neb. 217, 241 N.W.2d 838 (1976); Lanc
v. Douglas County Welfare Administration, 189 Neb. 651, 204
N.W.2d 387 (1973); Anania v. City of Omaha, 170 Neb. 160,
102 N.W.2d 49 (1960). Timely filing of both items is mandatory
to confer jurisdiction on a court asked to review a final


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































