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3B.
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No. 87-927: Marvin v. Grand Lodge IOOF of Nebraska.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2). Application for attorney
fees denied.
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No. 87-1134; State v. Schlothauer. Motion of appellant to
dismiss appeal as moot sustained; appeal dismissed.

No. 87-1145: State ex rel. Rose v. Beermann. Motion of
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affirmed; see Rule 7B(2).
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3B.

No. 88-072: State v. Williams. Court finds appeal wholly
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3B.
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summary affirmance sustained; judgment affirmed; see Rule
7B(2). Motion of appellee for attorney fees overruled.
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dismissed for failure to file briefs.

No. 88-077: Renshaw v. Jensen. By order of the court,
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3B.
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No. 88-235: State v. Castro. Affirmed. See Rule 7A(1).

No. 88-239: State v. Wilson. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-240: State v. Washington. Affirmed. See Rule 7A(1).

No. 88-242: State v. Hottovy. Affirmed. See Rule 7TA(1).

No. 88-243: State v. Douthit. Affirmed. See Rule 7A(1).

No. 88-247: State v. Oknewski. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-248: State v. King. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-249: State v. Booth. Affirmed. See Rule 7A(1).

No. 88-252: Deutz-Allis Credit Corp. v. C.F. Mason & Son.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 88-259: State v. McDermott. Affirmed. See Rule 7A(1).

No. 88-262: Mettenbrink v. Schroeder. Motion of appellees
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Emery for summary dismissal sustained. See Rule 7B(1).
Motion of appellee FirsTier Bank Nebraska for summary
affirmance sustained. See Rule 7B(2).

No. 88-264: State v. Fletcher. Motion of appeliee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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allowed; appeal dismissed.

No. 88-275: State v. King. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-279: State v. Lieberman. Affirmed. See Rule 7A(1).

No. 88-281: Eary v. Department of Motor Vehicles. Motion
of appellant to dismiss appeal sustained; appeal dismissed W1th
prejudice.

No. 88-284: State v. Lampkins. Affirmed. See Rule 7A(1).
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No. 88-288: Federal Land Bank of Omaha v. Franzen.
Motion of appellee Federal Land Bank for summary dismissal
overruled. Affirmed. See Rule 7A(1).

No. 88-289: State v. Karasek. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-290: State v. Lewis. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-294: Archer v. Clarke. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-298: State v. Young. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-311: State v. Dixon. Motion of appellant to dismiss
appeal sustained; appeal dismissed without prejudice.

No. 88-316: State v. Dewispelare. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-326: State v. Svoboda. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-329: State v. Benson. Motion of appellant for
appointment of counsel overruled. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-331: State v. Behring. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-334: Hiway 20 Terminal, Inc. v. Abild, Inc. By order
of the court, appeal dismissed.

No. 88-336: State v. Waters. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
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No. 88-346: State v. Evans. Affirmed. See Rule 7A(1).

No. 88-347: State v. Allen. Affirmed. See Rule 7A(1).

No. 88-348: State v. Allen. Affirmed. See Rule 7A(1).

No. 88-354: State v. Franklin. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-356: State v. Merica. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 88-365: State v. Pasco. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-373: State v. Woodruff. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-377: State v. Keever. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-378: State v. Keever. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-389: Groves v. K & K Distributing Co. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-402: State v. Derby. By order of the court, appeal
dismissed as moot.

No. 88-403: State v. McGuire. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 88-404: State v. Diaz. Affirmed. See Rule 7A(1).

No. 88-409: Travelers Ins. Co. v. Nelson. Affirmed. See
Rule 7A(1).

No. 88-411: Thompson v. Beef Nebraska, Inc. Stipulation
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frivolous.” Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see rule
3B.

No. 88-477: Hernandez v. Stewart. Motion of appellant to
dismiss appeal sustained; appeal dismissed.
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affirmed; see Rule 7B(2).

No. 88-507: Prudential Insurance Co. v. Klute Land & Cattle
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3B.
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No. 88-571: State ex rel. Arrendondo v. Damian. Appeal
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KATHLEEN WATSON, A MINOR, BY AND THROUGH HER FATHER AND
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Medical Malpractice: Jury Instructions. In a medical malpractice action where the
plaintiff’s evidence establishes a prima facie case of negligence against a
physician for failure to use methods of diagnosis or treatment in accordance
with the standard of care, it is prejudicial error to give the jury an instruction
from which the jury may infer that such evidence, standing alone, does not
establish that the physician made or gave improper diagnosis or treatment.

Appeal from the District Court for Douglas County:

LAWRENCE J. CorrIGAN, Judge. Reversed and remanded for a

new trial.

Joseph B. Muller and Ronald J. Palagi for appellant.

William M. Lamson, Jr., and Patricia A. Zieg, of Kennedy,
Holland, DeLacy & Svoboda, for appellee.

HasTiNGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ.

PER CURIAM.

This is a medical malpractice action against the defendant,
Lee F. McNamara, M.D. The plaintiff, Kathleen Watson, was
born October 4, 1979, by cesarean section, from a breech
position. In her fourth amended petition the plaintiff claimed
severe and permanent injuries and asked for damages including
assigned medical and hospital costs. There was conflicting
expert testimony which estimated gestational age from a low of
33 weeks to a high of 35 weeks, a term pregnancy being
approximately 40 weeks. At trial, the plaintiff alleged, inter

1
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alia, that McNamara was negligent in failing to determine the
fetal age, resulting in the premature birth of the plaintiff. The
jury found for the defendant, and the plaintiff appeals.

In this appeal the plaintiff argues the following: (1) Certain
jury instructions were erroneous; (2) discussion of the liability
insurance “crisis” by the jury was prejudicial; (3) defendant’s
attorneys abused the discovery process; and (4) the verdict is
not supported by the evidence, and plaintiff was entitled to a
directed verdict or judgment notwithstanding the verdict.

Plaintiff asserts instruction No. 10 was prejudicially
erroneous. We agree, and reverse. Instruction No. 10 states:

An Obstetrician-Gynecologist is not bound to use any
particular method of diagnosis or treatment, and if,
among Obstetrician-Gynecologists of ordinary skill and
learning, more than one method of diagnosis or treatment
is recognized as proper, it is not negligence for an
Obstetrician-Gynecologist to adopt any of such methods.
The fact that some other method of diagnosis or treatment
existed, or the fact that some other specialist testified in
this case that he might or would have used or advised
another of a different method, does not, standing alone,
establish that the defendant made or gave improper
diagnosis or treatment; nor would it be an act of
negligence or impropriety for the defendant not to have
adopted another method.

The plaintiff’s evidence of negligence was concentrated on the
testimony of physicians that the defendant failed to use various
methods of determining fetal age that were available to him and
that such failure, given the exigencies of his patient’s situation,
constituted a breach of the standard of care. These physicians
further testified that the defendant performed a nonemergency
cesarean section in contravention of the standard of care. If
believed, this testimony certainly established a prima facie case
of negligence for the plaintiff.

Certainly a physician is not liable for malpractice in choosing
one of two or more recognized methods of diagnosis or
treatment, so long as the method chosen conforms with the
standard of care. We believe, however, that instruction No. 10
permitted the jury to infer that the plaintiff’s experts’
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testimony, even if believed, did not establish negligence and was
not enough to establish the plaintiff’s case. The giving of
instruction No. 10 was prejudicial to the plaintiff and grounds
for reversal.

The use of this type of instruction on these or similar facts
was directly considered and rejected in Greenberg v. Bishop
Clarkson Memorial Hospital, 201 Neb. 215, 266 N.W.2d 902
(1978). We see no reason to deviate from that decision.

Plaintiff also contends instructions Nos. 8, 9, 10, 11, 12, and
13, regarding the standard of care applicable to physicians,
unduly emphasized the limitations on the physician’s liability
and misled the jury. After the standard of care was given in
instruction No. 7, it was repeated in one form or another in the
instructions that followed, no less than five times. These
instructions also recited an exhaustive litany of physician
immunities. We have said that it is not reversible error for the
trial court to repeat a proposition of law in the instructions in
proper connection with facts or other principles involved or if it
does not appear that the effect was to confuse or mislead the
jury. Kaspar v. Schack, 195 Neb. 215,237 N.W.2d 414 (1976). 1t
is also true that each of these instructions, save No. 10, standing
alone, correctly stated the law. Id. These maxims
notwithstanding, we believe that the applicable standard is that
where instructions, considered in toto, so repetitiously cover a
point of law or its application as to grossly overstate its effect on
one side to the explicit detriment of the other side, it is error.
Samuelson v. Freeman, 75 Wash. 2d 894, 454 P.2d 406 (1969).
In the instant case, it may well be doubted whether it was
necessary to give such extensive instruction in order to properly
apprise the jury of the standard of care applicable to
physicians. Because it is unlikely that such instructions will be
used again on retrial, we decline to consider whether they so
overemphasized the defendant’s case as to deny the plaintiff a
fair trial.

Similarly, it is unnecessary to consider the plaintiff’s second
and third assignments, as any such conduct is unlikely to be
repeated. As to the last assignment of error, the record discloses
a sharp dispute of fact, and, therefore, refusal to grant a
directed verdict of liability was proper. The judgment is
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reversed and the cause remanded for new trial.
REVERSED AND REMANDED FOR A NEW TRIAL.
SHANAHAN, J., not participating.

WILLIAM R. SCHATZET AL., APPELLANTS, V. LEONARD A. VIDLAK
ETAL., APPELLEES.
424N.W.2d 613

Filed June 24, 1988. No. 86-516.

1. Summary Judgment. A motion for summary judgment shall be granted if the
pleadings, depositions, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact, and that the
moving party is entitled to a judgment as a matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, this
court must take the view of the evidence most favorable to the party against
whom the motion is directed and give that party the benefit of all favorable
inferences which may be drawn from the evidence.

3. Summary Judgment. Summary judgment is an extreme remedy to be awarded
only when the issue is clear beyond all doubt.

4. Summary Judgment: Intent. Cases in which the underlying issue is one of motive
or intent are particularly inappropriate for summary judgment.

5. Fraud: Liability. A party may be liable when the representation was false when
made, and the party knew that it was false or made it recklessly and without
knowledge of its truth or falsity.

Appeal from the District Court for Butler County: WILLIAM
H. NortoN, Judge. Reversed and remanded for further
proceedings.

Vance E. Leininger, of Leininger, Grant, Rogers & Maul, for
appellants.

Richard T. Seckman, of Karel & Seckman, for appellees Emil
E. Herms and Randy Novak.

No appearance for appellees Vidlak.

BosLAUGH, CAPORALE, SHANAHAN, and GRANT, JJ., and
BURKHARD,D.J.
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BURKHARD, D.J.

This action was commenced by William R. Schatz and
Delores A. Schatz, husband and wife, and Roland E. Schatz for
damages arising out of their purchase of a retail liquor business,
known as “Southern XV Liquors,” located in David City,
Nebraska. Defendants Leonard A. Vidlak and Lorraine E.
Vidlak were the owners of the liquor business and the real estate
on which it was located. Defendant Randy Novak was a real
estate broker who had the listing for the liquor business and the
real estate, and defendant Emil E. Herms was a salesman
affiliated with Novak.

The plaintiffs in their petition allege that on June 2, 1981, a
purchase agreement was entered into between the plaintiffs and
the Vidlaks wherein the plaintiffs agreed to purchase the land
and retail liquor business from the Vidlaks for $135,000,
excluding the inventory, which plaintiffs would pay cash for at
the time of closing.

The plaintiffs further allege that during the course of the
negotiations in May and June of 1981, the defendants, for the
purpose of inducing the plaintiffs to purchase said property,
repeatedly made numerous representations regarding the
condition of the building which housed the business and the
financial condition of the business. Plaintiffs in their brief refer
to only four of the alleged misrepresentations, to wit: (1) that
the plumbing facilities in the building were in good condition;
(2) that the septic tank and septic system servicing the building
were in good condition; (3) that defendants Vidlak had realized
a “net taken in 1980 from the operation of the business in the
sum of $42,900; and (4) that a purchaser on terms being offered
would be able to pay off the debt being carried back in “three to
five” years from the operation of the business and associated
property. Plaintiffs allege that the representations were false
and were so known by the defendants; or were made by them,
or one or more of them, without knowing either the truth or
falsity thereof while falsely assuming knowledge thereof.
Plaintiffs further allege that they relied on the representations
when they entered into the purchase agreement to buy the real
estate and the liquor business.

Plaintiffs also claim that after operating the business for
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about 1 year, it became apparent that the net profit realized by
the Vidlaks had been grossly overstated and misrepresented to
the plaintiffs and that it would be impossible for any operator
to generate sufficient net profits to yield a reasonable living
income and to make the payments required by the purchase
agreement. In addition, the plaintiffs claim that in May of 1984,
they learned for the first time that the septic system serving the
building was virtually inoperable because the Vidlaks, in fixing
the system, had broken open a drain field junction to permit
sewage from the facilities in the building to drain into an open
pit, none of which was disclosed to the plaintiffs or was readily
discernible by inspection of the premises. Plaintiffs claim the
entire system had to be replaced.

Defendants Vidlak admit in their answer that they were the
owners and operators of the Southern XV Liquors business and
that they entered into a listing agreement with defendant Novak
for the sale of the business. Except for admitting the identity of
the parties, the Vidlaks generally deny the balance of the
plaintiffs’ petition.

Defendants Herms and Novak admit in their answer Herms’
affiliation with Novak; those facts that relate “to the business
and real estate listing with defendants”; and that the purchase
agreement was entered into between William and Delores
Schatz, purchasers, and the Vidlaks as sellers. By way of
affirmative defense, Herms and Novak allege that Novak is a
real estate broker licensed to do business in the State of
Nebraska, and Herms is a licensed real estate salesman for the
State of Nebraska; that on or about March 11, 1981, they
entered into a real estate listing contract with defendant
Leonard Vidlak; that during the entire period leading up to the
execution of the purchase agreement herein, they acted as
agents for defendants Vidlak, and this agency relationship was
revealed to the plaintiffs; and that each and every
representation made by them was within the scope of the agency
relationship and was within the authorization of their principal,
defendants Vidlak.

Defendants Herms and Novak filed a motion for summary
judgment on August 22, 1985. Hearing was held thereon, and
the court sustained the motion on February 18, 1986.
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Plaintiffs’ motion to set aside the court order of February 18
and to grant the plaintiffs a rehearing and a new trial was filed
on February 27, 1986, and was overruled by the court on June
3. The plaintiffs perfected their appeal to this court from the
order of June 3, 1986. In their assignments of error, plaintiffs
allege that the trial court erred in determining that there were no
issues of material fact between the plaintiffs and defendants
Herms and Novak; in determining that defendants Herms and
Novak were entitled to judgment as a matter of law; and in
sustaining the motion for summary judgment of defendants
Herms and Novak.

Herms, in his deposition, testified that he obtained certain
financial figures on the Southern XV business from Jack
Eberly, the accountant for the Vidlaks. Herms prepared a
handwritten document (herein called document 1) based on his
conversation with Eberly, and the document showed, among
other figures for the business, “Gross taken in 1980 =
$195,000, net taken in 1980 = $42,900.” Herms claims he
showed the document to Leonard Vidlak, who stated he never
saw the document until after this lawsuit was filed. In fact,
Vidlak stated that he never saw any document given to the
plaintiffs by Herms before Herms gave it to them. Vidlak did,
however, authorize Eberly to give financial information to
Herms regarding 1980 business and told Herms that whatever
information he (Herms) got from Eberly, Herms could pass on
to the prospective purchaser. Herms stated that he sent the
document to William Schatz.

Herms also prepared another document (herein called
document 2) based on information he stated he obtained from
Leonard Vidlak. He wrote down the information and then had
it typed up. The document was dated May 12, 1981, and was
addressed, “Dear Bill.” It includes an itemization of various
items involved in the sale, as well as certain other financial
figures, including gross 1980 sales of $195,000 and gross profits
of $42,900. Herms believes he gave a copy of document 2 to
William Schatz on May 12, 1981. Document 1 had been
delivered to William Schatz before May 12, 1981.

Delores and William Schatz, in their separate answers to
interrogatories propounded by defendants Vidlak, state that
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Herms, during the spring of 1981, in their presence, made the
representation that defendants Vidlak realized a “net taken in
1980” of $42,900 from the operation of the business. Roland
Schatz, in his answers to interrogatories propounded by the
Vidlaks, stated that the same representation was made to him
by Herms on June 2, 1981, via a long-distance telephone call.
The plaintiffs, in response to interrogatories of defendants
Novak and Herms, claim that Herms stated orally and
represented in written form that the “net taken in 1980” from
the business was $42,900.

It seems clear that prior to the signing of the purchase
agreement on June 2, 1981, Herms and, apparently, the
plaintiffs had in their possession documents 1 and 2, one of
which was obviously in error as to whether or not the $42,900
figure was gross profit or net profit. It is also obvious that there
is a difference in the terms. “Gross profits” are the excess of
price received over the price paid for goods before deductions
are made for the cost of operation. Hill v. City of Richmond,
181 Va. 744, 26 S.E.2d 48 (1943). In a sense, they are really not
profits at all, for they generally refer to the excess in the selling
price over the cost price without deducting the expenses of
resale and other costs of doing business. “Net profits” are gains
made from sales after deducting the value of labor, materials,
rents, and all expenses, together with the interest of the capital
employed. Coates v. Lake View Oil & Refining Co., 20 Cal.
App. 2d 113, 66 P.2d 463 (1937).

A motion for summary judgment shall be granted “if the
pleadings, depositions, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a
judgment as a matter of law.” Neb. Rev. Stat. § 25-1332
(Reissue 1985). In reviewing a summary judgment, this court
must take the view of the evidence most favorable to the parties
against whom the motion is directed and give those parties the
benefit of all favorable inferences which may be drawn from
the evidence. Summary judgment is an extreme remedy to be
awarded only when the issue is clear beyond all doubt.
Cornhusker Agri. Assn. v. Equitable Gen. Ins. Co., 223 Neb.
618,392 N.W.2d 366 (1986).
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From the plaintiffs’ point of view, Herms, even up to June 2,
1981, the date the purchase agreement was signed, represented
to the plaintiffs that the net profit was $42,900, even though
one of the documents he prepared showed such figure to be the
gross profit. It is obvious that if the gross profit were $42,900,
the net profit would have to be considerably less. The motive
and intent of Herms in giving the plaintiffs the net profit figure
are questions of fact that must be determined by a court or a
jury. Cases in which the underlying issue is one of motive or
intent are particularly inappropriate for summary judgment.
Eggerv. Phillips, 669 F.2d 497 (7th Cir. 1982).

Put another way, there is a genuine issue of material fact as to
whether or not the statement by Herms that the net profit was
$42,900 was in fact a misrepresentation and, if so, whether it
was made by Herms with fraudulent intent. Motive, intent, and
credibility are issues of fact to be resolved by a judge or jury. A
party may be liable when the representation was false when
made, and the party knew that it was false or made it recklessly
and without knowledge of its truth or falsity. Gitschel v. Sauer,
212 Neb. 454,323 N.W.2d 93 (1982).

Since there is a genuine issue of fact as to the net profit
statement, it is not necessary to consider the other alleged
misrepresentations referred to in plaintiffs’ brief. The
judgment of the district court in sustaining the motion for
summary judgment of defendants Herms and Novak is
reversed, and this matter is remanded to the district court for
further proceedings.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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DwIGHT W. STONE, APPELLANT, V. CITY OF OMAHAETAL.,
APPELLEES.
424N.W.2d 617

Filed June 24, 1988. Nos. 86-524, 87-748.

Administrative Law: Appeal and Error. In a proceeding in error appealing a decision
of the Omaha Personnel Board, the task of the Nebraska Supreme Court is, as is
that of the district court, to determine whether the board acted within its
jurisdiction and whether there was sufficient evidence as a matter of law to
support its decision. The evidence is sufficient as a matter of law if the board
could reasonably find the facts as it did on the basis of the testimony and exhibits
contained in the record before it.

Appeal from the District Court for Douglas County:
THEODORE L. CARLSON, Judge. Affirmed.

Thomas J. Young, of Young, LaPuzza & Stoehr, for
appellant.

Herbert M. Fitle, Omaha City Attorney, and Michael A.
Goldberg for appellee.

Hastings, C.J., SHANAHAN, and FAHRNBRUCH, JJ., and
RiLEy and OTTE, D. JJ.

FAHRNBRUCH, J.

Dwight W. Stone, a plumbing inspector for 8!/2 years with
the City of Omaha, appeals his two suspensions and later
discharge for cause from that employment.

The Douglas County District Court dismissed Stone’s
petitions in error after finding that the Omaha Personnel
Board’s decisions upholding the suspensions and discharge
were based upon competent evidence and were not contrary to
law. We affirm the district court in each case.

The first suspension and later suspension and discharge cases
were consolidated for argument and decision in this court. In
the first case, Stone appeals a 5-day suspension for gross
insubordination. In the second, he appeals a 15-day suspension
and termination from employment for gross insubordination
and use of indecent, vulgar language, which was found to be
disruptive to the business operations of his employer, the
planning department of the City of Omaha. Both cases revolve
around Stone’s refusal to install and use a two-way radio in his
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private vehicle.

Stone assigns the same error in each case: (1) The trial court
erred in determining that there was competent evidence in the
record to support a finding that Stone was guilty of gross
insubordination; and (2) the trial court erred in determining
that a “Memorandum of Understanding” between the city and
union was a valid agreement.

Because this is a proceeding in error, the task of this
court is, as was that of the district court, to determine
whether the [Omaha Personnel Board] “acted within its
jurisdiction and whether there is sufficient evidence as a
matter of law to support its decision.” . . . [T]he evidence is
sufficient as a matter of law if the board could reasonably
find the facts as it did on the basis of the testimony and
exhibits contained in the record before it.

Trolson v. Board of Ed. of Sch. Dist. of Blair, post p. 37, 424
N.W.2d 881 (1988); Meier v. State, 227 Neb. 376, 417 N.W.2d
771 (1988).

In February of 1984, the City of Omaha purchased two-way
radios for use by plumbing inspectors in their private vehicles
while they were on the job. Appellant’s union filed a petition
with the Nebraska Commission of Industrial Relations seeking
a ruling on the financial liability inherent in the installation of
the radios. The CIR ordered the parties to bargain with respect
to that issue. Negotiations between the city and the union
resulted in a “Memorandum of Understanding.” Under this
agreement, the city assumed full liability in the event an
inspector’s radio was damaged, lost, or stolen. Further, the city
agreed to pay up to $100 toward the repair of damage to an
inspector’s vehicle caused by the theft or attempted theft of the
radio equipment. This memorandum was not submitted to the
Omaha City Council, which Stone claims was required for the
agreement to become binding. The city adduced evidence that
city council action was not required. There is also a conflict in
the evidence as to whether the agreement was submitted to
union membership for approval. Ed Cox, president of Stone’s
union, testified that the agreement was presented to the union
membership at its January 1985 meeting. All of the members
voted in favor of the agreement except for Stone, according to
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Cox. When asked if the union’s agreement with the city had
been submitted to the union members, Stone stated, “I never
seen one.”

In October of 1984, Stone was issued a 5-day suspension for
refusal to allow the installation of a two-way radio in his
vehicle. This suspension was withdrawn by the city after Stone
agreed to follow all departmental policies and procedures in the
future, including use of the grievance procedure set forth in his
union’s contract with the city. This agreement was reduced to
writing in letter form, dated November 28, 1984. It was signed
by Stone and transmitted to Omaha’s planning director.

Thereafter, Stone used the radio only sporadically. He also
kept the radio at night rather than checking it out in the
morning and returning it after work to a designated area,
according to established written procedure. Stone admittedly
was aware of this procedural requirement. On February 25,
1985, Stone was notified, in writing, that he would be
suspended for 5 days. The reasons given for his suspension were
(1) failure to use the radio; (2) refusal to properly install the
radio in his vehicle; (3) failure to abide by the check-in and
check-out procedure; and (4) failure to abide by his
commitment of November 28, 1984.

Stone’s appeal of the suspension to the City of Omaha
Personnel Board was denied, and his petition in error to the
district court was dismissed after hearing. He appealed to this
court, but the story does not end there.

On the advice of his attorney, Stone installed the radio in his
personal vehicle himself and began using it consistently. In
January of 1986, Stone’s vehicle became unusable, requiring
the purchase of a new one. Stone rented vehicles until he
purchased a new pickup on March 27, 1986, and he was not
required to use a radio in the rented vehicles. In his mileage
report dated April 28, 1986, Stone indicated that he had used a
rented car, even though he had been driving the new pickup
since March 27.

Stone’s supervisor, Phil Lynch, testified that he told Stone 10
or 12 times to have the two-way radio installed in his pickup.
Finally, on April 18, 1986, Stone was advised by Lynch, in
writing, to have a two-way radio installed in the new pickup by
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April 24 or give a reason why it could not be installed. On April
28, 1986, when Lynch returned from vacation, he confronted
Stone with his failure to install the radio. A heated discussion
ensued, culminating with Stone’s telling Lynch: “You can stick
that radio in your ass or anybody else’s ass. . . . I’m not putting
that son of a bitch in my car. . . . If you don’t look out, I'm
going to punch you in the nose.” Stone was suspended and then
discharged as a result of this incident.

Stone claimed he wanted to wait to have the radio installed
until the pickup was licensed. Neb. Rev. Stat. § 60-320(3)(b)
(Reissue 1984) required Stone to have the pickup licensed by
April 11, 1986. Stone claims that he was not treated in the same
manner as other inspectors who had purchased new vehicles.
He also claims that the “Memorandum of Understanding” was
no longer in effect at the time of his discharge. Stone’s union
president testified the agreement was still in effect. Stone’s
appeal to the Omaha Personnel Board was again denied, and
his petition in error to the district court was also dismissed, after
hearing. '

Stone first assigns as error the district court’s finding that
there was sufficient evidence of his insubordination. The record
simply does not support Stone’s contention. Stone was ordered
to have the radio installed in his private vehicle, to use the radio
during his work hours, and to comply with check-in and
check-out procedures. Stone’s refusal to follow these orders is
sufficient evidence of gross insubordination to support the
5-day suspension. As to his 15-day suspension and termination,
Stone argues that he never received a direct order to install and
use the radio in his new pickup. This contention is without
substance.

Lynch testified that he and Stone discussed installation of the
radio in Stone’s pickup 10 or 12 times. Stone admits Lynch had
asked about the radio many times. Stone knew the radio needed
to be installed; he simply failed to have it done.

Assuming, arguendo, that none of Lynch’s oral statements
were “orders,” Stone was given a written directive on April 18,
1986, to have the radio installed in his vehicle within 6 days or
give a reason why it could not be installed. Clearly, this
memorandum was a direct order. Lynch confronted Stone with
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his failure to comply with that order. Rather than explain
himself, Stone became vulgar and abusive and reiterated his
refusal to install the radio. There is sufficient evidence in the
record to support Stone’s 15-day suspension and termination
for gross insubordination and for the use of indecent, vulgar
language.

Stone’s next assignment of error is the district court’s finding
in each case that the memorandum of understanding between
the City of Omaha and the union was a valid agreement. In the
first case, the district court explicitly found the agreement
valid. Its validity is implicit in the court’s decision in the second
case.

In its order dated July 19, 1984, the CIR directed that
installation of the radios in inspectors’ vehicles cease until an
agreement between the union and the City of Omaha was
reached on the issue of liability. The union and the City of
Omaha did reach an agreement. Stone contends that the
memorandum of understanding, which is the written
embodiment of that agreement, is invalid because it was not
submitted to the Omaha City Council for approval.

Stone claims that the Omaha home rule charter requires
direct approval by the city council of all agreements between the
city and a union. Only a portion of Omaha’s home rule charter
is in evidence. That portion makes no reference to the type of
labor dispute involved here. Kent Whinnery, counsel for the
City of Omaha, testified that under a city ordinance it was
within his authority to approve this agreement, which he did,
because it was a settlement of litigation filed with the CIR which
did not entail expending more than $2,500. Nothing in the
record disputes that testimony. As previously stated, except for
Stone, union members present at a meeting approved the
agreement. Therefore, the district court was correct in finding
that the memorandum of understanding between the city and
the union was valid.

The decision of the district court dismissing Stone’s petition
in error in each of these cases was correct and is affirmed.

AFFIRMED.
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WELLS FARGO AG CREDIT CORP, A CALIFORNIA CORPORATION,
APPELLEE, V. NEAL BATTERMAN AND CLARICE BATTERMAN,
APPELLANTS.
424N.W.2d 870

Filed June 24,1988. No. 86-528.

1. Appeal and Error. The Supreme Court will not consider an assignment of error
unless the claimed error is assigned and discussed in the appellant’s brief.

2. Corporations: Actions: Parties. A shareholder may not bring an action in his
own name to recover for wrongs done to the corporation. Such cause of action
belongs to the corporation and not the shareholder. A shareholder’s right to sue
on behalf of a corporation is derivative in nature and can be brought only in a
representanve capacny for the corporation.

3. : Generally, an action to enforce a corporation’s right or
obtain redress for injuries to the corporation cannot be maintained in a
shareholder’s name. Injury in such instances may be the basis for a corporation’s
cause of action and does not give a shareholder the individual right or cause of
action for injury to the corporation.

4. : . Although all shares of stock of a corporation may be
owned by a small number of shareholders or by one shareholder alone, a
shareholder cannot sue individually concerning rights which belong to the
corporation.

5. Corporations: Actions: Parties: Guaranty. By itself, a shareholder’s status as a
guarantor for the debt of the corporation in which the shareholder owns stock
does not entitle the shareholder to maintain an action against a third party for
injury to the corporation.

Appeal from the District Court for Morrill County: ROBERT
R. MoRrAN, Judge. Affirmed.

Robert R. Gibson, of Professional Legal Associates of
Nebraska, P.C., for appellants.

Thomas E. Johnson and Thomas O. Ashby, of Baird, Holm,
McEachen, Pedersen, Hamann & Strasheim, for appellee.

HasTiNngs, C.J., SHANAHAN, and FAHRNBRUCH, JJ., and
RiLEy and OTTE,D. JJ.

SHANAHAN, J.

Neal and Clarice Batterman appeal from the summary
judgment granted by the district court for Morrill County to
Wells Fargo Ag Credit Corp.

In considering a motion for summary judgment, the
evidence is to be viewed most favorably to the party
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against whom the motion is directed, giving him or her the
benefit of all favorable inferences which may reasonably
be drawn from the evidence. Summary judgment is proper
when pleadings, depositions, admissions, stipulations,
and affidavits in the record disclose that there is no
genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from material facts, and
when the moving party is entitled to judgment as a matter
of law. Hoffman v. Reinke Mfg. Co., 227 Neb. 66, 416
N.W.2d 216 (1987); Moseman v. L & P Investment Co.,
226 Neb. 677, 414 N.W.2d 254 (1987); Luschen Bldg.
Assn. v. Fleming Cos., 226 Neb. 840, 415 N.W.2d 453
(1987).

Stodola v. Grunwald Mechanical Contractors, 228 Neb. 301,

303, 422 N.W.2d 341, 343 (1988). See, also, Neb. Rev. Stat.

§ 25-1332 (Reissue 1985).

Neal and Clarice have farmed in Morrill County for over 40
years on their “home place,” a parcel consisting of 3,680 acres.
In 1979, Neal and Clarice incorporated their farming
operations as Batterman & Sons, Ltd., for which Neal and
Clarice were the only officers and shareholders. Neal and
Clarice then transferred 2,000 acres of the “home place” to
Batterman & Sons, Ltd., and, as individuals, retained the
remaining 1,680 acres. Also in 1979, Robert and Garold
Batterman, partners in a farming operation, entered an
installment land contract to purchase the Cedar Creek Ranch.
To make the downpayment on the Cedar Creek Ranch and for
initial operating funds, Robert and Garold borrowed from the
Northwestern State Bank and gave the bank their promissory
notes, which were cosigned by Neal Batterman.

Robert and Garold, as a partnership, and Batterman & Sons,
Ltd., conducted separate farming operations. When income
from the Cedar Creek Ranch was insufficient to pay an
installment on the land contract and the partnership notes to
Northwestern State Bank, Robert and Garold obtained
additional loans from that bank, but only after Neal Batterman
gave his guaranty in connection with the additional financing
from Northwestern State Bank. When the financial condition
of the Cedar Creek operations deteriorated and the Batterman
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brothers did not pay the notes to the bank, Northwestern State
Bank declared a default on the loans to Robert and Garold, but
later extended the time for payment when Batterman & Sons,
Ltd., gave the bank a mortgage to secure payment of the
partnership’s indebtedness. Robert and Garold tried
unsuccessfully to find a purchaser for the Cedar Creek Ranch.

In the meantime, the Bridgeport State Bank, which had been
providing some financing for Neal and Clarice, withheld any
further financing to the couple. Another instaliment on the
contract for purchase of the Cedar Creek Ranch came due.
Northwestern State Bank commenced foreclosure on the
corporate mortgage of the “home place.” The combined
corporate and partnership debt regarding Battermans was $2.6
million.

After contact by Robert Batterman early in 1982, Wells
Fargo agreed to provide funds for the partnership and
corporate operations of the Battermans by a complex financing
scheme which included various forms of loans, the last of which
was due in the fall of 1983. The loan and credit documents were
signed by Neal Batterman, as president of Batterman & Sons,
Ltd., and by Robert and Garold Batterman. The loan
documents designated Batterman & Sons, Ltd., Robert
Batterman, and Garold Batterman as the “borrowers,” and
Wells Fargo as the lender. Neal and Clarice signed a guaranty,
personally guaranteeing payment of the borrowers’ debt to
Wells Fargo. With the exception of their guaranty, Neal and
Clarice did not sign any of the documents for the financing,
although Neal and Clarice gave Wells Fargo a mortgage on their
land contained in the “home place,” apparently in conjunction
with their guaranty.

By the end of 1982, it became obvious that the loans from
Wells Fargo would not be repaid on schedule. In April 1983, a
new credit agreement was reached between Wells Fargo, as
lender, and Batterman & Sons, Ltd., Robert Batterman, and
Garold Batterman, as borrowers. This agreement contained
four separate loans which were due on December 31, 1983. The
agreement also required that the borrowers list the “home
place” and Cedar Creek Ranch for sale.

When Wells Fargo demanded payment early in 1984, the
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borrowers were unable to pay their notes. A foreclosure suit
had been filed concerning the land contract for the Cedar Creek
Ranch. In September 1984, Batterman & Sons., Ltd.,
petitioned for relief under chapter 11 of the U.S. Bankruptcy
Code. Robert Batterman filed for bankruptcy in February
1986.

Wells Fargo commenced this action against Neal and Clarice
Batterman, based on their individual and personal guaranties
concerning the unrepaid financing from Wells Fargo. In
response to Wells Fargo’s petition, Neal and Clarice Batterman
counterclaimed, alleging that Wells Fargo had obligated itself
to provide financing for 5 years but had breached its agreement
by failing to provide financing for the agreed 5-year period, and
requested damages for themselves. Wells Fargo moved for
summary judgment on the Battermans’ counterclaim and
dismissed its petition after the district court granted summary
judgment to Wells Fargo.

Neal and Clarice Batterman contend that the district court
erred in “failing to specify or articulate the reasons” for
summary judgment and in granting summary judgment.

Neb. Rev. Stat. § 25-1127 (Reissue 1985) provides:

Upon the trial of questions of fact by the court, it shall
not be necessary for the court to state its finding, except,
generally, for the plaintiff or defendant, unless one of the
parties request it, with a view of excepting to the decision
of the court upon the questions of law involved in the trial;
in which case the court shall state in writing the
conclusions of fact found separately from the conclusions
of law.

Regarding the absence of specific findings by the district
court, Battermans’ claim of error is without merit. First, the
record does not show that Battermans requested such
specificity from the district court. Second, in their brief,
Battermans do not discuss or describe the prejudice which may
have resulted from the absence of any specific finding by the
district court. The Supreme Court will not consider an
assignment of error unless the claimed error is assigned and
discussed in the appellant’s brief. In re Estate of West, 226 Neb.
813, 415 N.W.2d 769 (1987); Fee v. Fee, 223 Neb. 128, 388
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N.W.2d 122 (1986); Neb. Rev. Stat. § 25-1919 (Reissue 1985);
Neb. Ct. R. of Prac. 9D(1)d (rev. 1986).

Next, Neal and Clarice Batterman claim that the district
court incorrectly granted summary judgment to Wells Fargo.

On appeal, Neal and Clarice Batterman suggest that they
may recover damages as third-party beneficiaries to the
agreements between Wells Fargo and Batterman & Sons, Ltd. A
third-party beneficiary claim was not raised by the pleadings.
“The Supreme Court disposes of an appeal on the basis of the
theory presented by the pleadings on which the case was tried.”
Holden v. Urban, 224 Neb. 472, 474, 398 N.W.2d 699, 701
(1987). See, also, Foltz v. Northwestern Bell Tel. Co., 221 Neb.
201, 376 N.W.2d 301 (1985). Hence, we do not consider the
merit of a third-party beneficiary claim by Neal and Clarice
Batterman.

Among its contentions, Wells Fargo argues that Neal and
Clarice Batterman lack standing to maintain the cause of action
(breach of the financing agreement) asserted in their
counterclaim.

Although Neal and Clarice Batterman counterclaimed for
damages on account of an alleged breach by Wells Fargo in its
obligation to keep the financing or credit arrangements
effective for a period of § years, the financial arrangements
involved in this case related to Wells Fargo and its borrowers,
Batterman & Sons, Ltd., a corporation, and the Batterman
brothers, Robert and Garold, as individuals or partners. Neal
and Clarice have no legal interest in the partnership comprised
of their sons. Concerning the financial or credit arrangements
between Wells Fargo and Batterman & Sons, Ltd., the only
interest of Neal and Clarice is that of shareholders in the
corporate borrower, Batterman & Sons, Ltd.

A stockholder may not bring an action in his own name
to recover for wrongs done to the corporation or its
property. Such a cause of action is in the corporation and
not the stockholders. The right of a stockholder to sue is
derivative in its nature and can be brought only in a
representative capacity for the corporation. . . .

The general rule is that actions to enforce corporate
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rights or to redress injuries to the corporation cannot be
maintained by a stockholder in his own name. The injury
in such instances is to the corporation and it does not give
an individual right of action to a stockholder.
Ruplingerv. Ruplinger, 154 Neb. 394, 396-97, 48 N.W.2d 73, 75
(1951). See, also, Henderson v. Joplin, 191 Neb. 827, 217
N.W.2d 920 (1974); E.K. Buck Retail Stores v. Harkert, 157
Neb. 867, 62 N.W.2d 288 (1954); 1 W. Fletcher, Cyclopedia of
the Law of Private Corporations § 36 (rev. perm. ed. 1983).
Although all shares of stock of a corporation may be owned
by a small number of shareholders or by one shareholder alone,
a shareholder cannot sue individually concerning rights which
belong to the corporation. 1 W. Fletcher, supra; 12B W.
Fletcher, Cyclopedia of the Law of Private Corporations § 5910
(rev. perm. ed. 1984). See, also, Ruplinger v. Ruplinger, supra
(three stockholders); Henderson v. Joplin, supra (two
stockholders); Cunningham v. Kartridg Pak Co., 332 N.W.2d
881 (Iowa 1983). There are exceptions to the rule precluding
actions by shareholders, as individuals, where the cause of
action belongs to the corporation, such as a situation where a
shareholder’s loss is separate and distinct from that of other
shareholders of the corporation or where there may be a special
duty owed by a wrongdoer to a shareholder. See, E.K. Buck
Retail Stores v. Harkert, supra; 1 W. Fletcher, supra. However,
Battermans’ counterclaim contains no allegations which
exempt their claim from operation of the general rule that a
shareholder may not bring an action individually to obtain
relief or redress for injury to the corporation in which the
shareholder owns stock. See Ruplinger v. Ruplinger, supra. In
essence, Neal and Clarice sought to maintain an action for Wells
Fargo’s breach of contract with Batterman & Sons, Ltd. By
itself, a shareholder’s status as a guarantor for the debt of the
corporation in which the shareholder owns stock does not
entitle the shareholder to maintain an action against a third
party for injury to the corporation. See, Continental Ill. Nat.
Bank & Trust Co. v. Stanley, 585 F. Supp. 1385 (N.D. Ill. 1984);
Continental Group, Inc. v. Justice, 536 F. Supp. 658 (D. Del.
1982); Arctic Contractors, Inc. v. State, 573 P.2d 1385 (Alaska
1978); Siderius, Inc. v. Sriberg, 16 Mass. App. 962, 452 N.E.2d
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259 (1983).

Consequently, Neal and Clarice Batterman, as individuals
and shareholders of Batterman & Sons, Ltd., lacked a legal
interest standing to assert a claim against Wells Fargo for an
alleged breach of the financing agreement between Wells Fargo
and Batterman & Sons, Ltd. As a matter of law, Neal and
Clarice Batterman were not entitled to maintain an action
against Wells Fargo for its alleged breach of the financing
agreement with Batterman & Sons, Ltd. Therefore, the district
court correctly granted summary judgment to Wells Fargo on
Battermans’ counterclaim.

AFFIRMED.

KEARNEY CENTRE INVESTMENTS, LTD., ANEBRASKA LIMITED
PARTNERSHIP, APPELLEE, V. H. DALE THOMAS AND H. PETER
WATSON, APPELLANTS.
424N.W.2d 620

Filed June 24, 1988. No. 86-594.

1. Appeal and Error. In an action at law tried without a jury, it is not the role of this
court to resolve conflicts in or reweigh the evidence, and this court will presume
that the trial court resolved any controverted facts in favor of the successful
party and will consider the evidence and permissible inferences therefrom most
favorably to that party.

2. Contracts. In the absence of anything to indicate a contrary intention,
instruments executed at the same time, by the same parties, for the same
purpose, and in the course of the same transaction, are, in the eyes of the law,
one instrument and will be read and construed together as if they were as much
onein form as they arein substance.

3. Contracts: Consideration. There is sufficient consideration for a promise if
there is any benefit to the promisor or any detriment to the promisee.

Appeal from the District Court for Hall County: JosepH D.
MARTIN, Judge. Affirmed.

David W. Jorgensen, of Nye, Hervert, Jorgensen & Watson,
P.C., for appellants.



22 229NEBRASKA REPORTS

Daniel M. Placzek, of Luebs, Dowding, Beltzer, Leininger,
Smith & Busick, for appellee.

BosLAUGH, WHITE, CAPORALE, and GRANT, JJ., and NORTON,
D.J.

NorTON,D.J.

This appeal is the result of a decision rendered by the district
court for Hall County in a case involving an action at law to
collect damages for the breach of a lease. It was alleged that the
defendants were guarantors of the lease. Trial was to the court.
Following the conclusion of the trial, the district court found
that the plaintiff should be awarded damages against the
defendants in the sum of $38,750.41, together with
prejudgment interest, and interest thereafter at the highest legal
rate. We affirm.

In early 1980, Heritage Investments II was the owner of
property being developed as a shopping center at 3708-12 North
2d Avenue in Kearney, Nebraska. In February of that year,
Randy VanWinkle, on the behalf of Heritage, entered into
negotiations with the defendant H. Dale Thomas to lease bays
5, 6, and 7 of that development property from Heritage. At that
time, Thomas, his wife, and H. Peter Watson were the sole
shareholders of Lin-Dale Corporation, a fabrics business,
which operated retail businesses under the name of World of
Fabric.

Following the negotiations between VanWinkle and
Thomas, lease forms were prepared. While there is some
confusion and a dispute in the evidence, it would appear that at
least two copies of a proposed lease were forwarded to the
defendants for their consideration. Eventually, at least one
completed form was returned to VanWinkle. The pleadings
disclose that three petitions were filed. The original petition has
attached thereto a copy of a signed lease between Heritage and
World of Fabric, dated March 27, 1980. This lease is not fully
notarized. The tenant’s signature appears as “World of Fabric
by H. Peter Watson.” The evidence discloses Watson was the
president of Lin-Dale Corporation at that time. Attached to
this lease is a guaranty dated March 27, 1980, and signed by H.
Peter Watson and H. Dale Thomas, the defendants-appellants.
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This guaranty has no name inserted in the blank provided for
the name of the lessee. It does, however, identify the property in
question, the lease term, and the amount of the rentals. That
guaranty also contains the following specific language:
The undersigned do hereby expressly guarantee to the
Lessor, its successors and assigns, the prompt payment by
the Lessee of the rent and the faithful performance by the
Lessee of each and all of the terms, covenants and
conditions of said lease required to be performed by
Lessee.

The obligations of the undersigned hereunder shall be
joint and several.

Prior to trial an amended petition was filed. Attached to that
petition was a copy of the same lease as it appeared as an
attachment to the original petition, except that in this instance
the lease was signed by H. Peter Watson as president of
Lin-Dale Corporation and his signature was notarized under
date of March 21, 1980. The date of the lease is shown as March
27, 1980. This lease has attached to it a signed guaranty form
identical in all respects to the one attached to the original
petition, with the exception that this guaranty form is dated
March 21, 1980. The originals of this lease and guaranty were
offered and received in evidence.

Subsequent to trial a second amended petition was filed.
Attached to this petition was a copy of the lease and guaranty as
attached to the original petition.

After the execution of the lease forms, Lin-Dale
Corporation, doing business as World of Fabric, opened a retail
outlet in the premises leased. In August of 1981, through an
instrument entitled assignment and assumption agreement,
Heritage assigned to Kearney Centre Investments, Ltd., the
plaintiff-appellee in this case, all of Heritage’s “right, title and
interest, as Lessor, under each of those certain leases identified
in Schedule ‘A’ hereto attached . . . pertaining to a portion of
certain premises . . . which premises are legally described in
Schedule ‘B’ hereto attached . . . .” Schedule A refers to a lease,
among others, with World of Fabric, the term of which
coincides with the lease introduced into evidence. The
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assignment and assumption agreement was introduced and
received into evidence.

In June of 1984 the lessee defaulted in the payment of rent,
and this suit followed. During the course of the trial there was a
sharp dispute in the evidence surrounding the execution of the
lease and guaranty, the effect of the guaranty, and whether the
plaintiff was the real party in interest. Following entry of
judgment the defendants appealed, assigning four errors, to
wit:

(1) The court erred in not finding that the guaranty was void
because it was an incomplete document.

(2) The court erred in finding that the defendants-appellants
received consideration for the execution of the guaranty.

(3) The court erred in finding that the plaintiff-appellee was
thereal party in interest.

(4) The court erred in failing to sustain the
defendants-appellants’ motion to dismiss at the close of
plaintiff-appellee’s case.

Defendants had filed an answer to the amended petition and
an amended answer to the original petition. In their answer the
defendants admitted that a lease agreement was entered into
between Heritage and Lin-Dale Corporation, doing business as
World of Fabric. They alleged in their amended answer that this
occurred on March 7, 1980. They denied the execution of the
guaranty agreement on March 27, 1980.

During the course of the trial Randy VanWinkle testified that
he prepared both the lease and guaranty and that these were
forwarded by mail to the defendants in the latter part of
February 1980. In response he received back a lease form with
some changes noted. Corrections were made and a proposed
revised lease was delivered personally to Thomas, who was then
in Colorado Springs, Colorado. VanWinkle further testified
that the revised lease had attached to it the guaranty form and
that he received the lease back from the defendants about the
end of March 1980, together with a deposit check dated March
21, 1980. He noted that the guaranty had been signed but that
the lease itself had not been executed. On March 28, 1980, he
returned the lease to the defendants for their signature. Prior to
returning the lease he inserted the date of March 27, 1980,
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which he testified was the date of his acceptance. When this
lease was returned to him it was signed by Watson as president
of Lin-Dale Corporation with the notarial clause completed
under date of March 21, 1980. VanWinkle also testified that he
would not have leased the premises to Lin-Dale without a
written guaranty from Watson and Thomas.

The defendants acknowledged the execution of the lease, but
denied that the guaranty was attached at that time. They further
alleged that it was received sometime later as a separate
instrument with the request that it be signed by them to assist
Heritage in securing permanent financing for the development
project and that they received no consideration for the
execution of that separate instrument. The evidence discloses
that at one point prior to trial Watson denied ever having
executed the guaranty, alleging that his signature was a forgery.
He later recanted during trial and admitted the execution of the
guaranty, but continued to deny that it was a portion of the
lease that was executed.

During cross-examination of defendant Thomas, the
plaintiff introduced in rebuttal the amended answer of the
defendants. In that amended answer the defendant Thomas
admitted that he executed the guaranty on March 21, 1980. In
further rebuttal VanWinkle testified that permanent financing
for Heritage had been arranged sometime prior to the lease
transaction with the defendants.

In an action at law tried without a jury, it is not the role of this
court to resolve conflicts in or reweigh the evidence, and this
court will presume that the trial court resolved any
controverted facts in favor of the successful party and will
consider the evidence and permissible inferences therefrom
most favorably to that party. Kubista v. Jordan, 228 Neb. 244,
422 N.W.2d 78 (1988).

In the absence of anything to indicate a contrary intention,
instruments executed at the same time, by the same parties, for
the same purpose, and in the course of the same transaction,
are, in the eyes of the law, one instrument and will be read and
construed together as if they were as much one in form as they
are in substance. Lauritzen v. Davis, 214 Neb. 547, 335 N.W.2d
520 (1983).
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The defendants’ first assignment of error is that the guaranty
was void because it was an incomplete document. The evidence
is in dispute over the execution of the guaranty. However, there
is sufficient evidence for the trial court to have found that this
instrument was physically attached to the lease between
Heritage and Lin-Dale Corporation at the time that it was
executed by the lessee. As such, it became a part of the lease.
The fact that the name of the lessee did not appear in the body
of the guaranty is of no material consequence. By reading both
documents as one instrument, there could be no question that
the guaranty was given by Watson and Thomas to guarantee the
performance of Lin-Dale Corporation, doing business as
World of Fabric. Moreover, there is sufficient evidence for the
trial court to have found that the lease and guaranty were
executed in the course of the same transaction, and at the same
time. The first assignment of error is without merit.

The defendants’ second assignment of error is that Watson
and Thomas received no (separate) consideration for the
execution of the guaranty. There is sufficient consideration for
a promise if there is any benefit to the promisor or any
detriment to the promisee. Blanchard v. White, 217 Neb. 877,
351 N.W.2d 707 (1984). The consideration received in this
instance was the acceptance of Lin-Dale Corporation as a
lessee. Without the guaranty, VanWinkle testified that the lease
would not have been accepted. Thus, there was a definite
benefit to the promisors. The second assignment of error has no
merit.

The third assignment of error is apparently based upon the
fact that two separate lease forms were identified at trial, and,
in view of the conflict over the time of execution of the lease and
guaranty, together with the fact that the assignment and
assumption agreement does not identify which forms were
assigned, an effective transfer of Heritage’s rights to the
plaintiff could not have occurred. This contention was
answered in part by the defendants themselves when they
admitted the existence of the lease with Lin-Dale Corporation.
From all of the evidence and the findings of the trial court it can
be inferred that the trial judge concluded that the guaranty was
physically attached to that lease at the time of assignment, and
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if the lease was then assigned, so was the guaranty.

The defendants further complain that the assignment is
made to “Kearney Centre Investors, Ltd.,” and that the
plaintiff appears as “Kearney Centre Investments, Ltd.” This
issue was neither raised by the pleadings nor discussed at time of
trial. There can be no error on the part of the trial court if an
issue has not been presented and a decision rendered thereon.
This complaint has no merit and will not be discussed further.

The plaintiff is the real party in interest, and defendants’
third assignment of error is without merit.

Finally, for their fourth assignment of error, the defendants
allege error on the failure of the trial court to sustain their
motion to dismiss at the close of the plaintiff’s case. An
examination of the pertinent evidence, and the inferences which
could be reasonably drawn therefrom, shows that the plaintiff
had established a prima facie case at that point. The trial court
was correct in overruling defendants’ motion.

The findings and judgment of the trial court are affirmed.

AFFIRMED.

WALTER D. MONIE, APPELLEE, V. STATE PERSONNEL BOARDETAL.,
APPELLANTS.
424 N.W.2d 874

Filed June 24, 1988. No. 86-638.

1. Administrative Law: Termination of Employment: Appeal and Error. The scope
of review of the State Personnel Board in an appeal from an order of an agency
head terminating employment is to decide whether the decision to terminate was
made in good faith and for cause, and to assure that the agency head followed
proper procedures under state personnel and agency rules and regulations and
relevant statutes.

2. Administrative Law: Appeal and Error. The review in the Supreme Court of the
judgment of the district court in an appeal from the State Personnel Board is de
novo on the record. )

Appeal from the District Court for Lancaster County:
WiLLiam D. BLUE, Judge. Reversed and remanded with
directions to dismiss.
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Robert M. Spire, Attorney General, and Charles E. Lowe
for appeliants.

Ray Simon, of Tietjen, Simon & Boyle, for appellee.

BosLAUGH, WHITE, and SHANAHAN, JJ., and GiTnIcK and
GARDEN,D. JJ.

BOSLAUGH, J.

This is an appeal from the order of the district court reversing
the order of the Nebraska State Personnel Board, which
affirmed the order of the director of the Department of
Correctional Services terminating the employment of the
plaintiff, Walter D. Monie, and reinstating the plaintiff to his
employment with backpay. The appellants are the State
Personnel Board; the Department of Personnel, State of
Nebraska; the Department of Correctional Services; and Frank
O. Gunter, Director, Department of Correctional Services,
State of Nebraska.

The plaintiff, Monie, was employed as a Facility Service
Technician III at the Omaha Correctional Center (OCC).
Previously, Monie had been employed as a building contractor
in McCook, Nebraska. Apparently, his duties at OCC related
primarily to construction and maintenance work.

On August 23, 1985, Monie and his crew of residents from
OCC were involved in doing cement work. Throughout the
record, the prisoners or inmates at OCC are referred to as
residents. Monie told Patrick Baber, one of the residents and a
member of his crew, to carry some 12-foot-long 2 by 4s to
another area. The resident picked up the lumber, which swung
around and came in contact with Monie’s chin, cutting it and
causing it to bleed. Monie testified that the resident did it like it
was on purpose. However, a carpenter supervisor, Jon Mitchell,
who witnessed the incident, testified that he did not believe the
resident was trying to hit Monie, but that it was an accident.
Painting supervisor Richard Jorgensen testified that he did not
actually see the lumber hit Monie, but he did state in an incident
report he filed that the incident occurred while the resident was
carrying the wood out of the building, that the area is
congested, and that it is a tight squeeze to get any material in or
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out of the building. The parties have stipulated that Monie’s
chin was cut or scratched and that it bled. Mitchell testified that
Monie pushed and kicked the resident and said, “You
son-of-a-bitch, you tried to hit me on purpose.” The resident
continued toward the door with the 2 by 4s, dropped the 2 by 4s,
and turned to Monie and said, “If you ever lay a hand on me
again, I’ll have to bust you in the mouth.” Monie walked up to
the resident, put his stomach against the resident, and began
pushing him with his stomach and saying, “Go ahead and hit
me.” He continued to shove the resident with his stomach for
several minutes. The resident kept repeating, “If you lay a hand
on me, I’m going to.” Monie then walked over to a cooler,
which was approximately 4 to 5 feet away, filled a glass with
Kool-Aid from the cooler, and threw it on the resident. He
refilled the glass and threw another glass of Kool-Aid on the
resident, and then repeated this a third time. Mitchell testified
that the resident acted very carefully not to shove or hit Monie
in any way and that the resident kept his hands directly down by
his sides.

Monie told the resident that he was taking him to the
lieutenant’s office and proceeded to try and get hold of the
resident. Jorgensen intervened and told Monie two or three
times to go to the lieutenant’s office by himself.

As a result of the incident with Baber on August 23, Monie
was suspended pending completion of an investigation. A
statement of charges was served on August 26, and a hearing
was had on August 27. Following the hearing the
superintendent of OCC recommended that Monie be
discharged. The recommendation was approved by the director
on August 28, and in a letter dated September 5 Monie was
notified that he was terminated.

Monie then filed a grievance. A hearing was held on
September 30, and the committee recommended that the
termination be upheld. This was approved by the director on
October 7. Monie then appealed to the State Personnel Board.

A hearing was held before a hearing officer on December 3,
1985, who on January 13, 1986, reccommended that Monie be
reinstated with backpay to the date of suspension. The
personnel board voted 3 to 1 to not concur in the findings and
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conclusions of the hearing officer, and affirmed the order of the
agency head, the director. On February 12 Monie filed a
petition on appeal in the district court under Neb. Rev. Stat.
§ 84-917 (Cum. Supp. 1984).

Our standard of review of the district court’s decision is de
novo on the record made before the personnel board.
Department of Health v. Columbia West Corp., 227 Neb. 836,
420 N.W.2d 314 (1988); Meier v. State, 227 Neb. 376, 417
N.W.2d 771 (1988); Haeffner v. State, 220 Neb. 560, 371
N.W.2d 658 (1985). Therefore, we make independent findings
of fact without reference to those made by the agency whose
action is being reviewed, Meier v. State, supra, and Department
of Health v. Grand Island Health Care, 223 Neb. 587, 391
N.W.2d 582 (1986), and reach our decision independent of all
dispositions that have gone before. Department of Health v.
Columbia West Corp., supra. Where the evidence is in conflict,
the Supreme Court will consider and may give weight to the fact
that the agency or hearing officer observed the witnesses and
accepted one version of the facts rather than another. Dieter v.
State, 228 Neb. 368, 422 N.W.2d 560 (1988).

A central issue in the case now seems to be a claim by Monie
that he was suffering from the effects of an exposure to tear gas
on the day preceding the incident with Baber and, therefore,
should not be held responsible for his conduct.

The record shows that on August 22, 1985, Monie took part
in a training exercise of OCC’s emergency REACT team, which
is designed to respond to institutional disturbances. The
training exercise involved the use of chemical agents, including
two types of tear gas. During the exercise Monie was exposed to
tear gas at a time when he was not wearing his gas mask. Monie
testified that he washed his eyes with water because he could
hardly see, and then started to walk around in an attempt to
clear his mind and get the agent out of his system. He made no
complaint to the training officer about his exposure to the gas.
At the end of the training exercise he returned to the institution,
but did not attempt to wash off the agent. Instead, he went
home and took a shower, and described himself as feeling very
lousy and sick in the head, as if he was on “a cheap drunk.”

That evening Monie received a phone call indicating that
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there was a problem with one of the air-handling units at OCC.
Because he was the maintenance person on duty, he went to
OCC to check on the problem. At that time he was still feeling
very ill and disoriented, but felt it was his duty to go. He began
working on the problem, which required a key for entry into the
necessary panel. Jim From, an engineer at OCC, received a
phone call from Monie that evening indicating that he did not
have the correct key. From testified that Monie should have had
the correct key on his own keyring. From told him to go get
From’s set of keys because he knew the correct key would be on
there. Monie got From’s keyring, climbed up a ladder to the
panel, but again could not find the correct key. He called From
back and told him he did not have the correct key on From’s
keyring either. From replied that the correct key had to be on it
because he had used it himself earlier that afternoon. Monie
testified that he made three or four trips up the ladder before he
discovered the correct key was on From’s keyring. The correct
key was also on his own keyring. Monie felt it was unusual that
he had not been able to locate the correct key, and felt that
something was wrong.

He returned home and tried to go to sleep, but could not do
so because he was coughing severely. The next morning he still
felt like he was on “a cheap drunk,” but did not call in sick. He
decided that since it was a Friday, and because he had work that
needed to be done, he would go in and then recuperate over the
weekend. The incident with Baber occurred that morning.

Monie testified that he remembered being hit in the chin, but
that the next thing he remembered was trying to get the resident
to follow him to the lieutenant’s office. He does not recall
kicking, shoving, or throwing Kool-Aid on the resident. Monie
was suspended without pay pending an investigation.

That evening Monie continued to cough and have difficulty
breathing. The next day, Saturday, August 24, Monie contacted-
William Stump, the training officer, and told him he was having
problems with his breathing. He asked Stump whether anyone
else on the REACT squad had experienced or mentioned such a
difficulty. Stump replied that he had not heard of any other
problems and advised Monie to see his doctor. Monie then went
to Methodist Hospital and described his exposure to the gas. He
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was told that his lungs were inflamed, as was the lining to the air
ducts going down to the lungs, and that the inflammation was
due to exposure to the gas. He received medication and was told
to see his own doctor on Monday if his problems continued.

On Monday morning, August 26, 1985, Monie attended a
preinvestigation meeting at OCC. It was at this time that he first
heard the allegations of kicking, shoving, and Kool-Aid
throwing. He then became aware of his memory loss, because
he had no recollection of those actions. Monie was informed
that his actions were in direct violation of Neb. Admin. Code
tit. 273, ch. 16, §§ 001.01 and 001.14 (1983), which allow
disciplinary action to be taken for “{v]iolation of, or failure to
comply with, State constitution or statute; an executive order;
published rules, regulations, policies or procedures of the
employing agency or the State of Nebraska Personnel System”
and for “[ilnsubordinate acts or language which seriously
distract from the respect due the senior authority of a senior
person or severely hamper the agency’s ability to control,
manage or function.”

In addition he was charged with violation of the Department
of Correctional Services administrative regulation No. 112.31,
which, in part, prohibits the use of profanity or abusive
language while giving orders to inmates, and prohibits corporal
punishment or unreasonable force when dealing with an
inmate, and with violation of OCC operational memorandum
No. 116.1.0006, defining corporal punishment as

[a]ny striking, pushing or shoving of an individual for the
purpose of causing pain and/or discomfort; the improper
use of chemical agents or instruments of restraint;
violence of any nature; the use of profane or abusive
language or any measure which, by commission or
omission, may be injurious to an individual.
- After this meeting Monie visited his physician, Dr. Dean K.
Wampler, who put him on a different medication. During this
visit Monie did not mention the incident with the resident to Dr.
Wampler.

A hearing was held the following day, Tuesday, August 27,
1985. Monie had been advised by a letter dated the previous day
that he would be given an opportunity to present mitigating
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evidence on his own behalf at the hearing. At the end of the
hearing Monie was asked by Karen Shortridge, superintendent
of OCC, whether he had anything he would like to add. Monie
responded that he would choose to get off the REACT team
because he felt it had affected him. Monie did not mention any
specific effects of the gas, and no other discussion was had
regarding the matter.

Following this hearing, Shortridge recommended to Frank
Gunter, the director of the Department of Correctional
Services, that Monie’s employment be terminated. She based
her recommendation on the seriousness of the incident and on
the fact that Monie had a history of problems with his temper
while employed at OCC. That history included a situation in
which Monie shoved and yelled at a resident, and a situation in
which Monie became upset while pouring concrete and threw a
shovel head and shovel handle, narrowly missing bystanders.
Both of these incidents occurred approximately 2 months prior
to the incident at issue. As a result of these incidents, Monie
received counseling from Roger Grant, building super-
intendent, and was given instruction regarding alternative
methods of venting his feelings and dealing with residents by
means other than physical force. Shortridge also based her
recommendation of termination on her concern that Monie’s
continued employment would create a situation of potential
liability on the part of OCC. That recommendation was
approved by Gunter on August 28, 1985. Shortridge then
realized that she had failed to inform Monie that he could
submit a statement of mitigation to be attached to her letter of
recommendation to the director, and informed Monie that he
had 2 days to submit any such evidence.

In the meantime Monie had discussed the incident with Dr.
Wampler, who agreed to do some checking on whether Monie’s
conduct could have any connection with his exposure to'the gas.
In a letter to Shortridge dated August 30, 1985, Dr. Wampler
stated:

On the visit of August 29th he [Monie] related to me the
incident of Friday, August 23rd, when he allegedly
mistreated an inmate. He relates to me the fact that he has
little recollection of the incidence [sic], and what he does
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remember, does not fit the description of other witnesses.
This, of course, you all know.

My concern is that Mr. Monie may well have been
mentally impaired on Friday, the 23rd, because of his
acute respiratory illness related to the tear gas exposure.
The chemicals used in tear gas obviously cause a rather
severe irritation of the respiratory mucous membranes
which is how they work. However, Mr. Monie had a severe
reaction to the irritation setting up the asthmatic and
bronchospastic problems. Although it is impossible to
document at this time, it is quite probable that Mr. Monie
could have been suffering from not enough oxygen supply
to the brain on the 23rd, 24th, and 25th to cause an
element of confusion and disorientation.

Please consider this in your actions regarding Mr.
Monie, and if you have any questions regarding this
situation, please feel free to call.

Shortridge testified that upon receiving this letter, she asked
William Stump, the training officer, to obtain reports from the
chemical company on whether the gas could affect a person in
such a way. She also called the Omaha Police Department “to
see if there could be anything more that I should be aware of.”
The record does not indicate what response she received from
the Omaha Police Department. In a report by Stump dated
September 5, 1985, he indicated that he had, on September 3
and 5, contacted Smith & Wesson, the manufacturer of the
chemical agents used during the REACT exercise, and advised
it of the allegations made by Monie regarding their effect. The
product manager’s office of Smith & Wesson advised Stump
that no side effects that would alter behavior or impair
judgment had ever been noted or proven and that it would send
Stump some governmental investigative reports on any side
effects of the agents.

On September 4, 1985, before receiving that additional
information, Shortridge again recommended to Gunter that
Monie’s employment be terminated. She testified that she had
again recommended termination because Monie had not seen a
doctor prior to. the incident with the resident, because Monie
appeared coherent, and because of the information she had
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received regarding the effect of the gases. Following approval
of the termination by Gunter, Monie was informed in a letter
dated September 5, 1985, that his employment had been
terminated.

In addition to the foregoing evidence, the personnel board
received into evidence an unsworn affidavit from Dr. Wampler,
which was not dated, but was prepared at some time after the
termination. In that letter Dr. Wampler stated:

Because of my concerns about Mr. Monie’s tear gas
exposure and severe ill effects, I did more research into the
toxic effects of tear gas preparations in general. The
compounds of specific concern were chloracetophenone,
orthochlorobenzalmdnitrile [sic], and trichloro-
nitromethane. The specific texts with the most
information include “Clinical Toxicology of Commercial
Products”, authors being Gosselin, Hodge, Smith, and
Gleason and also the “Handbook of Emergency
Toxicology, Fourth Edition” (1980 by Sidney and K).

These texts describe rather vague and toxic effects of
these compounds, mainly because severe reactions are
rather unusual. However, these compounds are known to
cause rather severe pulmonary toxic side effects with
severe irritation, bronchospasm, and other toxic effects
resembling chlorine gas. These effects include pulmonary
edema, bronchial congestion, bronchitis, asphyxia,
cyanosis, and in the most extreme case, of course, death.

In treating Mr. Monie it has been my firm opinion since
my discussion with him on August 29 that his problems
with temper control and behavior on August 23 directly
relate to the toxic side effects of the chemicals he was
exposed to as well as their medical effects on his system. I
believe his pulmonary side effects and congestion were
bad enough to impair oxygen transport and, therefore, a
condition of hypoxia or inadequate oxygen supply to the
brain and other tissues. This would produce a state of
essential involuntary toxication which would impair
judgment and control.

After considering the evidence, the hearing officer prepared
a recommended decision for the State Personnel Board in
which he recommended that Monie be reinstated with full
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backpay. He based his decision on the fact that he felt the
affidavit of Dr. Wampler should carry considerable weight, and
for the reason that the agency terminated Monie’s employment
without conducting a thorough investigation. The personnel
board disagreed, and affirmed Monie’s termination.

The scope of review of the personnel board is to decide
whether the decision to terminate was made in good faith and
for cause, and to assure that the agency head followed proper
procedures under state personnel and/or agency rules and
regulations, labor agreements, or relevant statutes. Neb.
Admin. Code. tit. 273, ch. 17, § 008.03M (1983).

With the exception of Dr. Wampler’s opinion, all of the
evidence in regard to Monie’s intoxication from exposure to the
tear gas comes from Monie. None of the other personnel who
were exposed to the gas experienced such a reaction, and what
little evidence there is suggests that such a reaction would be
rare and highly unlikely. The persons who observed Monie on
August 23 said that he appeared to be normal.

A significant factor in this case is Monie’s history of temper
outbursts and his inability to control his temper despite
previous warnings and counseling.

In her letter of September 12, 1985, to the director, in
commenting on Monie’s allegation that his termination was
inconsistent with similar incidents at OCC, the superintendent
stated: “In Mr. Monie’s case, the incident was preceded by
weeks of harassment by his inmate crew which Mr. Monie failed
to handle. Also, Mr. Monie has a documented history of temper
problems, including a previous incident (see formal counseling
report of June 25, 1985).”

From our de novo review of the record we conclude that the
decision to términate the employment of the plaintiff was made
in good faith and for cause and that the agency head followed
proper procedures under the relevant state personnel and
agency rules and regulations and statutes.

The judgment of the district court is reversed and the cause
remanded with directions to enter judgment dismissing the
petition.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.
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RICHARD L. TROLSON, APPELLANT, V. BOARD OF EDUCATION OF
THE SCHOOL DISTRICT OF BLAIR, COUNTY OF WASHINGTON, A
POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, APPELLEE.
424 N.W.2d 881

Filed June 24,1988. No. 86-668.

1. Schools and School Districts: Appeal and Error. In a proceeding in error
appealing the decision of a board of education, the task of the Nebraska
Supreme Court is, as is that of the district court, to determine whether the board
acted within its jurisdiction and whether there was sufficient evidence as a
matter of law to support its decision.

2. Schools and School Districts: Evidence. The evidence is sufficient as a matter of
law if a board of education could reasonably find the facts as it did on the basis
of the testimony and exhibits contained in the record before it.

3. Schools and School Districts: Teacher Contracts: Evidence. In order to support
the amendment of a permanent certified teacher’s contract as the result of a
reduction in force, the evidence produced at the hearing must establish (1) a
change in circumstances necessitating a reduction in force, (2) that the change in
circumstances specifically relates to the teacher to be affected, and (3) that there
are no vacancies on the staff for which the teacher to be affected is qualified.

4. : In order to support the amendment of a permanent
certified teacher’s contract on the basis of a reduction in force, the evidence
produced at the hearing must establish the contents of the reduction in force
policy.

Appeal from the District Court for Washington County:

RoBerT E. OTTE, Judge. Reversed and remanded with
direction.

Scott J. Norby, of Crosby, Guenzel, Davis, Kessner &
Kuester, for appellant.

Gregory P. Drew for appellee.

BosLAUGH, WHITE, CAPORALE, and GRANT, JJ., and NORTON,
D.J.

CAPORALE, J.

Plaintiff in error, Richard L. Trolson, appeals from the
judgment of the district court affirming the decision of the
defendant in error, the Board of Education of the School
District of Blair, to amend Trolson’s teaching contract from full
time to half time as the result of a reduction in force. Trolson
assigns as error, among others, to the district court, its finding
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that the board’s decision is supported by the evidence. That
assignment being meritorious, we, without reaching the other
claims of error, reverse the judgment of the district court and
remand with direction.

Neb. Rev. Stat. §§ 79-12,107 and 79-12,112 (Reissue 1987)
require that the contract of a “permanent certificated” teacher
be deemed continuing and be renewed and remain in full force
and effect unless amended or terminated in accordance with
certain statutory procedures. Section 79-12,112 permits the
amendment of such a teacher’s contract for a variety of reasons,
including “reduction in force as set forth in sections 79-1254.05
to 79-1254.08.” Neb. Rev. Stat. § 79-1254.05 (Reissue 1987)
requires that every board of education adopt a reduction in
force policy, and further provides that no such policy “shall
allow the reduction of a permanent or tenured employee while a
probationary employee is retained to render a service which
such permanent employee is qualified by reason of certification
and endorsement to perform....”

Neb. Rev. Stat. § 79-1254.02 (Reissue 1987) provides that
upon request, a teacher who has been notified of an impending
contract amendment as the result of a reduction in force shall be
entitled to a hearing. Neb. Rev. Stat. § 79-12,115 (Reissue 1987)
specifies the procedure to be used at the hearing, and provides:
“(3) A majority of the members of the school board shall render
its decision to amend . . . a certificated employee’s contract,
based solely upon the evidence produced at the hearing . . . .”

Additionally, Neb. Rev. Stat. § 79-1254.06 (Reissue 1987)
provides that before a reduction in force shall occur, the board
must “present competent evidence demonstrating that a change
in circumstances has occurred necessitating” a reduction.
Moreover, any “alleged change in circumstances must be
specifically related to the teacher” to be affected as the result of
the reduction in force, and the board, “based upon evidence
produced at the hearing required by sections 79-12,107 to
79-12,121, shall be required to specifically find that there are no
other vacancies on the staff for which the employee to be
reduced is qualified by endorsement or professional training to
perform.”

Thus, the Legislature has attenuated a school board’s
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discretion to pare its staff in the face of reduced needs and has
imposed specified procedures for achieving a reduction in
force.

Because this is a proceeding in error, the task of this court is,
as was that of the district court, to determine whether the board
“acted within its jurisdiction and whether there is sufficient
evidence as a matter of law to support its decision.” Nuzum v.
Board of Ed. of Sch. Dist. of Arnold, 227 Neb. 387, 394, 417
N.W.2d 779, 784 (1988); Niedbalski v. Board of Ed. of Sch.
Dist. No. 24, 227 Neb. 516, 418 N.W.2d 565 (1988). We have
said that the evidence is sufficient as a matter of law if the board
could reasonably find the facts as it did on the basis of the
testimony and exhibits contained in the record before it.
Nuzum v. Board of Ed. of Sch. Dist. of Arnold, supra; Eshom
v. Board of Ed. of Sch. Dist. No. 54,219 Neb. 467, 364 N.W.2d
7 (1985). See, also, Stone v. City of Omaha, ante p. 10, 424
N.W.2d 617 (1988).

The record shows that Trolson was certified to teach
kindergarten through 12th grade, and was “endorsed” as being
qualified to teach art only. Trolson had been with the school
district for 10 years as a full-time art teacher and was thus
employed by the board for the 1985-86 contract year. Trolson
also coached eighth grade girls’ basketball.

On March 21, 1986, Trolson received a letter from the
secretary of the board notifying him that his teaching contract
“may be amended from 1.0 to .5 full time equivalency at the end
of the 1985-86 school year, the reason being a change in
circumstances that necessitate [sic] a reduction in force in the
secondary Art Department.” By letter dated March 27, 1986,
Trolson made a request to school superintendent Gerald L. Otte
for a hearing before the board and made certain other requests
which, in view of the disposition we reach, are not relevant.

By letter dated April 2, 1986, Superintendent Otte responded
that a hearing would be held on April 8, 1986. He further wrote
that “[i]t is not our intent nor do we desire to conduct this
hearing based on your professional performance. The decision
to reduce your position from 1.0 to .5 full time equivalency is:
based on the following reasons: class size, length of service, and
contribution to the activities program.”











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































