Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub
10/08/2026 01:38 AM CDT

REPORTS OF CASES

DECIDED BETWEEN

MARCH 25, 1988 and JUNE 23, 1988

IN THE

Supreme Court of Nebraska

VOLUME CCXXVIII

TRINA SOLLARS

OFFICIAL REPORTER

PUBLISHED BY
THE STATE OF NEBRASKA
LINCOLN

1989



Copyright A. D. 1989
By TRINA SOLLARS, REPORTER OF THE SUPREME COURT

For the benefit of the State of Nebraska



SUPREME COURT
DURING THE PERIOD OF THESE REPORTS

WiLLIAM C. HASTINGS, Chief Justice
LEsLIE BOSLAUGH, Associate Justice

C. THoMAS WHITE, Associate Justice

D. Nick CAPORALE, Associate Justice
THoMAS M. SHANAHAN, Associate Justice
JounT. GrANT, Associate Justice

DALEE. FAHRNBRUCH, Associate Justice

TRINASOLLARS ...ttt ettt eeianeeaaaanins Reporter
LANET ASMUSSEN ...ttt it ettt e Clerk
JOSEPHC.STEELE .......c.oovvvnn... State Court Administrator

(iii)



IdAey ] pue

ﬂo.—@uw: ............. %—umoo . J 0~=>.—o uvﬁm—ﬁm .w——Ou—U—aZ uo.—OE—mmhm .............. —.::U>0m
n—mmmm ............. ﬂm_ﬂ—o .Q vm>-—ﬁa =o~w=m—.—mwa
ﬁﬂhOEOhm ............ :“E&::rv_ .—n v—kmz v:“ -=°Mm.~=£r~x nﬁmnoa uH.u:m ................ nﬂxmm
pIemag i nileq 3041g 310X pue ‘pIemdg
B[00SO ctterrees UOLION *H Wl ‘SIOpUNEG N[O ‘UOHIWEH OPNG "< ccrrereeceeeee IR
T o SRR TolININ YOI [
eyew vttt UOS[IRD) " 210POdY |
171171 7o T R uedI0)) dUdIME]
m—.—NEo ....... e WM>NQ -< =0£Q0um
217171 7o J R pleyying A 113qoy
BUBWIQ)  cccrerreeeres PIEMOH Y
BURWG e uewOIH ‘[ [neq
eyRWQ  cccerreeeeee YOuND Ay Ao
NF—“EO ........... h—‘—QH—JE -E WOE.N—‘
BUBWIQ  cccereceeecs ¥IB]D g uyor
N:“EO ............ %U—xoﬂ.—m .< WOE“H
NF—NEO .......... =°H—mE“: -H v—&:oo mm—w:on— ............... :ﬂh—.—oyﬂm
ufooury e JUCIANIYD) dIJJar
ujooury et UUIDON [ pieulag
upooury e 1105BpU ‘g pleuoq
UODUI]  crererrrecees JouNIM (1B
UOOUI]  cererreeees anig - WeiA
CmOOﬁm\I— ............. QENU .Mm u.—ubom .—Owwﬁoﬁﬁw— ................ ﬂv\_mﬁ—r—;
vorideg uosdwoy ] ‘v 951090
ymouwsie[d serreeeens ase) [ puowey
ﬂO-:—QN& ........... memvwm m _U_N—._Om %Q.—Nw pue .uOuo .mmNU ............... puodag
uospleydy pue
YOSWNOL, e ULy L 11990y ‘90UMEBJ ‘BUBWION ‘UOSUYO[ ~ * v rrecereeeeees 1sa1g
I3Te) PLISIY uIsa3png IOLISI UISaNUNo) 1VLISI JO I3qUINN

SHOANS LOTJLISIA ANV SLOIYISIA TVIOIdNS

i)



uoldng

............ ~TomOIg ‘N UUOf

a11B]d pUE ‘20uEN

snqumno)y Uttt pesyauy M ‘D uyor YOLLIDN ‘Xej0) ‘duoog Ut 1s11J-A1UoMm],
I3[ M PUB AJ[[ep ‘dno]
NEES LT SuIp1oq[O " preuoy ‘Ko[ea1D) ‘ppayjienD ‘ISN) ‘dutelg 0 T YJonuamL
[requity pue ‘uspien
——NDEmv— .............. QQ.N:VM -Q :—MOH ——Osua aUE#hU%UF—U —HUH—ﬁHﬁm ........... nwEUDﬁUF—_Z
souyesg 1Sy -9 WeI[IA uos1djof pue owmo R g .&ucovusw_m
Wﬁ—_.—vo ............. 0&&—: .O e..—OQO“
m:—hoo a1 e s e PRy Eaakox . —o voh%—< %%:—m wwﬁoow ........... :uc00w=0>um
uoIpey) = Uttt uosdwd *( [ned XNOIS pue ‘uepLdyg
souBIy e uBIOW Y 1190y IO “JUBID ‘SomB(Q ‘SNng XOg  cctctttttioer ussIxIS
Y20y pue ‘eyed A ‘IJOH
———DZ.O .......... ﬁOGﬁﬁm mﬁuwgvm S‘:D:U .EBOum .—..vhom ............. r—uﬁuucmnm
MO[[IA PY pue ‘SUBIdd
“¥o00yoNH ‘sohey ‘1adson ‘seuing
¥°°OQE ----- e a0 xmkv:um -: u—U.N—: ahomﬁno\—.wm a%ﬁﬁsa AUWN—.—U ........... :Hﬁ—QUHH:om
SBeUIOY ], pue ‘uosIdYJON
ane[d Y1ION T Aqdan J uyor ‘ue3o ‘ujooury ‘yiey
MeJUloN @ Ut 11 spuemoy “g peuo( IOOH ‘uosmeq ‘mypy 0 Ut YUY I,
%0:&“0& .............. %~°3 Oz%ﬁaua :NEkonw .H.u—.m“ OMN:«M—Jm .............. :.ﬁw.—ua«.ﬁ
pugsjpuerny TS "A91rY "H WellIm
puBS[pUBID  ctteterice une q ydasof PIEMOHPUB[EH ' cctttoC uaAlg
sgunsey * *a8pLIqUE)) ‘O WLIIM 191SQIM pue ‘sdjayd “Koureay
—u—.—O_U ﬁOMm ............ oﬂmm.—ﬁ—m —uuﬁﬂuum ‘Cm_hm: .Em—u—ﬂ.&hrﬂ .hw—nv .mENﬁ< ................ Suﬁv.“—..
aufem pue
FOJION Tttt uspien J preyory ‘uojuelS ‘90131 ‘UOSIPRN
ﬁOﬁSwmu._U ............ usLIBp "D ﬁ:.:oz .KOEVm .wﬁmE—‘—U .0Q0~0uﬂ< ................ Suﬂmz
%“mo ﬁﬂoxao BRI .. Udao -m ﬂhopom :oxma ﬂucm a“ﬂoxﬁa M—.NHVQU ............... :&.—.—MMW

SHOAN[ LOIYLSIA ANV SLOIYLSIA TVIOIdNr

™)



uoIsInyJ pue

worBuney - “eeee ssTnD A pIARQ ‘UOXIQ ‘BIONEQ TEPRD  ccrerreeee ysig
Banm 3IPIVON YoIhed T 1aKey I pue
m>0=00 ..... s e e e e .. .LN——QU .1— %Nm mocm—wm »mﬂ—OVﬂU:Z nUHOE——_hH .............. :.-:0>0m
.:N~m R ﬁ——:umwoo < hm B _.—Owwﬂmﬂmma
:‘—OEQ.—& . fr e ey r—umav—ocm —u_:NQ pue .UMUOQ .u.—ﬁm ................ _,:K_m
couTA T ApoquUI 11 PAT .
PIEMIG  rrreeeeeeeees $SI[D) O Ue[Y J10X PUE ‘PIEMIS
$10% T T T ) ‘SISpUNES ‘N[O ‘UOHIWEE Ja[ing  *cttccicctreee YL
eyewWO T T U yaseIPUOA D) 119q0Yy ,
NF—NEO DR I IR A A N_On—,.—x ﬁ—nowo—.
N—.—NEO ........... N«umam ‘W EU‘QO&W
pURWIG et UeAY Wl
eyRUIQ e YSBY2014 SuE[
ByRWO Treteeect 3pENDO A SBWOY L
eyewo) Ceeee e R I UYOF
eyeuwi) : vt SQUOf A PARYOTY
mﬂ—mEo ............... ‘o .hohvﬁ*.>=>‘~
N:&EO ...........uUQQOuU.:.—O.-—MB
N:NEO R R .Hoaoou .>—U=E.Nm MN—M—JOQ R A I R o—x—u.—zo.ﬂm
:—OUEW]— R hChOV—om 0—“0
UOOUIT] e 1oUpuI Yo8r
ujodury e ‘**ueln "y preuodg
ujooury : * [ompeID 7 dtue[
wosur] et R 19150, SaWE[ .
ujoour P - K119quasnq *H [eON seoue] e e pnyp
:o::&w& .............w-.—.ﬂw—ﬁawhbﬁﬂ—<
uoyideg vt feqdwe) 1 4a13jaf
LpeyseIgaN 0 Iarpwiyay 1 [epuey Adiegpue 2010 ‘ss) 0 oot puosag
uospleyory pue
AMOsied et 18I0 [ sewoy L ‘3JUMBQ ‘BURMION ‘UOSULO[ < r " crteceee e s1g
[ST6) 19181 Ursadpny 1OL1ISI(] ULSaIUN0YD)

1DUISIC JO Iaquiny

SADANC ALNNOD ANV SLOIYLSIA TVIODIANS

vi)



m:QE.—H—OU BRI vﬂxﬁ—MB Qﬁhﬁm
snquinjo) IRAAARRRRARRRE-1] (10): Bi: 12 26T} ame|d pue
AMprenus) ottt peUIRH 18D ‘9ouBN ‘YOLIBN ‘XeJI0D) ‘duoog RS ) { § 7.6 1: =TV §
mog uayourg T ** ID[PAYM “H 113q0Y 19]93Y M pue A3[jeA ‘dno]
[eming Seeeeeesseest pDUBAOY UNOY %0[001D) ‘PPIJIED 131SN) ‘Qurelg e yonUAME,
frequiry crrrrrrrrt I 9%RIBM TDTD requiyf pue !
Laupig cerecrecer i RMIO(] SRWOY ], ‘]ana(q ‘auuakay)) ‘vuueg crrret et IUSIIBUIN
OOmkﬁﬁom R EEmrﬁ.m=Q>09w =ow.~0&;~0~.n=m0m&o ...-..-...-.:HCOU“F—MMW
O UIYORIA "~ Sewef Jjn1g $100s
Suren Tttt IDIDUWERD UUID) D) pUE ‘[[LLIOJA] ‘uspien) IR | 11 RS EYE T
uolpey) TreterttecUQSUBH L SoWES XNOIS pue
OUF—.—W—=< ......... e w~90—m < =0~O »cﬁﬁ—koﬁﬁw -ﬂﬂﬁho .mvaﬁa uOMﬁﬂ_m xom a e m e s aare e ﬁ—uﬂovux—m
YIOMSUTY seeeeec o geWINYRG Y Isndny Y00y pue ‘eyed BAIY 1JOH
=—QZ.O ce s e .v—OQDﬂvOHm .1—#—.&—< .%.:DSU hﬁaO‘_m .ﬁ%om ........ e e ﬁ:ﬁvvu.:hm
MO[[IA\ P9y pUE ‘Sunyiad
urwduUdg AR 1§ g R B =Te i« | ‘Yo0oUyoNY ‘sakel ‘Tadson
v—OOUUE PR e v—.—ﬁmo mu%O—mv .mﬂﬁhzm ..HUCEOMHN S@E—JQ .Dm«w:o ces et e ene ﬁ—aﬂovﬂ.—ﬂ-om
ele[esQ Trrere et BARDYD). Y SUNSLIY SBWIOY | pue
ae[d Y1oN e ccoupdio g [eq ‘uUosIdY o ‘ueso ‘ujosury
uo13uixa| s gewgney pAory ‘UIIoY 10¥00Y ‘uosme( ‘Inyliy Tttt IuUSMIY Y
Ksuredy sereerere e 3IE0U UYOSL UruIIdyS pue o[ejyng Terereee e ML
pue|s] puein Teecteert e I9ARIM TH pIeyory
pue[s] puelsy Seeesseeeo yeng v pABQ PIEMOH PUE [[eH Ceeeeessee uaARI
sgunsey R (T 3k £ ELTN 1318Qap pue ‘sdjayd ‘Aouteayf
mwﬂﬁmﬂm ............%—.—U\rm:.oh.:m: Rﬁd—.—mz.ﬁﬂv_ﬁﬁ‘_hmcﬁm—o.me.mﬁ< ........::-U«—..
uoysI) BN serrer e Koy diyd Jufem pue
ySiaN T cee e cuug] uaydarg ‘uojuelg ‘a0131d ‘UOSIpBIN
u—ﬂo,wuoz Pe e e st Eﬁwwﬁ—ﬁm.—.woaﬁ—- .XOCM.%G_E§U.0Q0~O~E< ................r—uﬁmz

SEOANSI ALNNOD ANV SLOIY.LSIA 'TVIDIANSL

(vii)



ATTORNEYS
Admitted Since the Publication of Volume 227

JoSEPH FRANCIS BERTINETTI

BriANE. BUCKMEIER

GRAYSON KIRK MEADE
JULIEE. MYERS

ELiZABETH S. BURNES-SCHILLING MEREDITH L. OAKES

Davip CLYDE COKER
MicHAEL L.. CRUISE
Rick A. DAMKROGER
WESLEY S. DODGE

MicAELA O’CONNOR GILCHRIST

DorotuY K. GOODMAN
CONSTANCE JOAN GRAHAM
RusseLL W. HARFORD
Davip H. HOESING

DaviD HARMON JOHNSON
LisaS. KESSNER

MARTHA MARTINMCMINN

(viii)

RicHARD CARYL RITSCHER
MICHELE L. SCHERGER
DoNALD CHARLES SIDAK
CHARLES LEROY SMITH
KevIN DouGLAS URBOM
JOHN CARL VANDERSLICE
BARBARA J. VITZTHUM
SHARON ENGLISH WATSON
MARY EL1ZABETH WEBER
BRADLEY J. WHITE
GLEND. WITTE



TABLE OF CASES REPORTED

AT& T  Hebard v. ... i i it it e eean e it 15
AT&T Technologies; Allenv. ... ... ... i it 503
Abrahamson; Communications Workers of Americav. .................. 335
Albion Nat. Bank v.Farmers Co-Op ASSN.  ......civvnvinennenrneecnannn 258
Allenv. AT&T Technologies ...t irinnniieineiaaanan 503
Allgire; Guentherv. ... ... . i e 425
American Charter Fed. S. & L. Assn.v.Zabel .......................... 721
American Medical International; Fordv., ......... ... ittt 226
American Stores Packing Co.; Behrensv. ......... ... .o, 18
Amesv. George Victor Corp. .o vtrnieenetnieerenvnenenaneceenaann 675
Anderson; Welsh v, . i it e e 79
Application of BIJK Enterprises, INT€ . .......ovrinrinrrinrnnnninnennns 804
Applicationof Koch Service,Inre  ........... ... .. . i, 631
Archbishop Bergan Mercy Hospital; Gilbertv. .......................... 148
Associated Wrecking v. WiekhorstBros. ........... ... ... ... il 764
BIJK Enterprises, Inre Applicationof .......... ... ... ... it 804
BRG; Western Fertilizerv. ... ... ittt 776
Bartee; JOMNSON V. . i it i i e i it e e 111
Behrens v. American Stores PackingCo.  ...........coviiiininrrannn. 18
Bierbowerv. Hanson ...............iiiiiiiin it iie i 716
Bishopv.FarmBureauLifeIns. Co. ..........cciiiiiiiiionnrannennnns 74
Blankemeyer; Federal Land Bank of Omahav. .................. e 249
Blankenfeld; Statev. ... .. i 611
BlitzKie v. State ... . i e et e i e 409
Board of Governors; VanFossenv. .......... ... i ittt 579
Boardof Regents; Russellv. ... oiiiiniiiiii i iiiriieeaanaans 518
Bodfield; State V. .. i i i e et 205
BOYSaW; StalE V. ..ttt e e 316
Breelingv.Churchill ... .. ... ... . . el 596
Brinkleyv.Brinkley .......oiiiiii i e e 595
Britt; Slate V. .ttt ittt e e 201
Brown; O To0le V. ... i et 321
Buchev. Buche ... ... it it ittt ae i 624
Building Systems, Inc. v. Medical Center, Ltd. ...............c.ciivvvn.. 168
Buster;Statev. .................. R 387
Carrollv. MOOTE ... e e 561
Cass, County of; MCKINStIY V. ..ottt i it it e eennin 733



X TABLE OF CASES REPORTED

Cech;SchuylerState Bankv. ........c..oiuiiiiiiiiiiiiiinenennannnee 588
Chief Indus. v. Hamilton Cty. Bd.of Equal. .............cviviiienn.n. 275
Christen V. ChISIEN ...ttt ettt etes ittt enaannanaananes 268
Chronicle Broadcasting Co.; Manderyv.  .........coiiiiiiierennannnns 391
Churchill; Breeling v. ....vure ittt it iiiii e aaenens 596
Clark; State V. ot e ittt it a et i e 599
Clark V. Clark ..o v ittt ittt e e e e it iian et 440
Clayv.Clay ......ovvirrvreeniininnnnennns PPN 264
Commissionerof Labor; Groenev. ........c.iiiniiiiiiiiinennneenons 53
Communications Workers of Americav. Abrahamson ................... 335
Conservatorship of Estateof Martin,Inre  ......... ... ... ciaunuin 103
Continental Western Ins. Co.; Mantzv. .........oveiiiiiieiienaneannnns 447
Control Specialists v. StateFarm Mut. Auto. Ins.Co.  .................... 642
County of Cass; McKInstryv. ... iiiiiiiiiiieei iy 733
Currierv. Roman L. Hruska U.S. Meat AnimalRes. Ctr.  ................. 38
Dail; State V. oottt e it e e 653
DaviS, LAV, it vttt e et i e e 622
Derby; Sanchezv. . .....iiuniiiiiiii i i s 497
Devaney; EHasonv.  ......oiiiiiiiii ittt 331
Diesel Power Equip. Co.;Kuehlv. ... ... i 353
DHeter V. StALE v v v ii et it e i e e e 368
Edwin Bender & Sons v. Ericson Livestock Comm.Co. ................... 157
Eliasonv. DeVAneY .......cciienrreentuninnineenresurassenoneranonns 331
Engleman v. Nebraska PublicPowerDist.  ........... ..ot 788
Ericson Livestock Comm. Co.; Edwin Bender&Sonsv. .................. 157
Estate of Martin, Inre Conservatorshipof  ........ .. .. ..o iiiiiiiaa., 103
Farm BureauLifeIns. Co.;Bishopv. ....... ... i, 74
Farmers Co-op Assn.; AlbionNat. Bankv. ................cooieii.... 258
Federal Land Bank of Omahav. Blankemeyer ...................... ... 249
Feesv.Rivett LumberCo. ........ciiiiniiiiiiiiniiiiiiiieneennenanns 617
First Nat. Bank of York; OttoFarmsv. ...... ... oo, 287
FirstStateBankv.Reed ... ...ttt ittt 349
Ford v. American Medical International .................ccooiiiii.., 226
Frelo; State Vv, ...ttt et it i 122
Frieden Constr. Co.; Kochv. ... .. i i ieiaes 328
George; StALE V. oottt e e 774
George Victor COTp.; AMES V. ...ttt iiit e nenen e eaneass 675
GibSOM; StAIE V. oottt it a it e 455
Gilbert v. Archbishop Bergan Mercy Hospital  .......................... 148
Gilbertv.Sioux CityFoundry ... ..ttt 379
Groene v. Commissionerof Labor ........... ... . i il 53
Growers Seed Assn.; NC+ Hybridsv.  .......ccoiiniiiiiiiiiiineennn.. 306

Grunwald Mechanical Contractors; Stodolav. .............c.cooaiaaie, 301



TABLE OF CASES REPORTED Xi

Guenther V. AIIgITE  ...oietit i e 425
GUNLET; RUSLV. .ttt e iieeeeanaanniranes e 141
Hamilton Cty. Bd. of Equal.; ChiefIndus.v. ............cooiiiininnnt, 275
Hammv.Hamm ............ ... e e 294
Hanson; Bierbowerv. ...t e 716
Hardingv.Harding ............oooieiiiieant. e 327
Haug; Rorick Partnershipv. . ........ooiiieeiiniiiiiniiiiinennen. 364
Hebard v. AT& T .ot ii ittt iee ittt it aeesaranasnaaassnnensnnn 15
Heller’s Carbonic; POOrkerv. . ...ttt ininnnnns 729
Holman v. PapioNat. Resources Dist.  ....... ... oeiiviiiiiiiainna.. 94
HOOK; SEALE V. vttt tveaee v e e et iiinaaeaneneesanasesnnnannns 138
Horne; Lincoln County Sheriff’s Officev.  ...........ccoiiiiiiinn.. 473
Hrubyv.Kalina . ....oriiii i 713
Thde V. KemPKES ... \iuuinee ettt iineaaaoreaenesoanieennnannans 433
Inre Application of BIJK Enterprises  ............civveiiniiiranaannens 804
Inre Applicationof KochService ............coviiiiiiiiiiiiine 631
Inre Conservatorship of Estateof Martin - ........ ... ..ot 103
InreInterestof M.R.,, J.R.,andN.R. ... .. it 47
Janssenv. Trennepohl ........... RPN 6
Jensen; LarsOn V. . .ovcieninn it e 799
JONNSON V. BArtee ... vvveeriiien et ereeneriraananeassaornoanns 111
Jordan; KubiStav. . ....cieiirnniiiiiii it 244
Julch; Nuttelman v, .....ovriin i iiiieiae et iiiiinaaans 750
Kalina; Hrubyv. ............ AP 713
KatzZman; State V. ... .ceeirernnnntoerrinnsernneiaaecetsinanaioanas 851
) R 2 =1+ K 684
Kempkes;Ihdev. ... .o e 433
Kimballv.Kimball ... i e 702
Kimbroughv.Kimbrough ............... e 358
Kleinberg; State v, o ..eitrnitiiiiie it 128
Knipple; State V.  ..ovvvieeiiiiiit i e 264
Koch Service, Inre Applicationof ... .. ... it 631
Kochv. Frieden Constr. CO.  «vvvneevennrreeneaaaneenneanns et 328
Koelling; MartineZv. ........uvinnraneenincneneronnetinianeoienenanns 1
Kubistav.Jordan ........... T 244
Kuehlv. Diesel Power Equip. Co.  .......oooiiiiniiiiiiiiiieennn, 353
Kulav. ProSOSKI . ovvviieiin et ieiei it ianronsannaaonesssennes 692
Ladehoff; Statev. ...ttt i 812
Larsonv. JENSEn .........iiiiiiiiiie e e 799
Leibbrandt v.LOmaX .. ...niereineinantitiieorraasnararnassnanns 552
Lincoln County Sheriff’s Officev.Horne .............. e 473
Lincoln Electric Sys.; Lueder Constr. Co.v.  .......oviiiiiinnniienenens 707

Lincoln Public Schools; THOMAS V. .vvvvtiverennenneeonneanenneaneeans 11



xii TABLE OF CASES REPORTED

Linev.Line ..ot 700
Lomax; Leibbrandtv. ..........coiiiiiiini i 552
Lowryv. StateFarm Mut. Auto.Ins.Co.  ...............cciiiiiivnnnnnn. 171
Lueder Constr. Co. v. Lincoln ElectricSys.  ............ccovvinvinnnn.... 707
MR, J.R.,andN.R_, Inrelnterestof ............ ... ... covviriuurennn.. 47
Mandery v. Chronicle BroadcastingCo.  ................coviiiinnn... 391
Mantzv. Continental WesternIns. Co.  ..........cooiiiiiniinennnnnn.. 447
Martin, Inre Conservatorship of Estateof ............................. 103
Martinezv.Koelling ... ... 1
McAllister v. McAllister ... ... i e 314
McCaslinv.Meysenburg ...t 748
McCoy; State V. . e s 178
% (@1 T ¢ 20 7 1 841
McKenna; State v, ... e 29
McKinstry v. County of €Cass  .....coovviinniiniii i 733
MecPhail; State v, ..o e e 117
Medical Center, Ltd.; Building Systems, Inc.v.  ......................... 168
Meginnis Ford Co.;Schrinerv. .........coiiiiiirii e, 85
Methe; State V. ... . e e, 468
Metropolitan Life Ins. Co.v. Reeves-Gustafson ......................... 233
Metzger; MICeKk V. ..ot e 437
Meysenburg; McCaslinv. ... ... ... .. 748
Micekv. Metzger ... . i 437
Miller Farm-Home Oil Service; Panwitzv.  ...........oueeerurennevennn. 220
MoOnastero; State V. ..ot e e e 818
Moore; Carrollv. ..o 561
MOTENO0; StALE V. .ottt e e e 210
NC + Hybridsv. GrowersSeed ASSN.  ......vviiineiteinnaannnnn.. 306
Nash; State v, .. i e et 69
Nebraska Public Power Dist.; Englemanv. ............................. 788
Nuttelmanv. Julch . ... ... i 750
Oliva; State V. ..ottt 185
O’ Toolev. BIOWN . ... ot 321
OttoFarmsv. First Nat. Bankof York ..............c.covviiinnun... 287
Panwitzv. Miller Farm-Home Qil Service ................c.coioiiin.... 220
Papio Nat. Resources Dist.; Holmanv.  ........o..errrnunnnni. 94
Pappas; Statev. ... e 861
Peterson; Tank v. ..o 491
Petitte; State V. ... e 144
Poorkerv. Heller’sCarbonic ................oiiiein ., 729
Prime Meat Processors; Rodriquezv.  .................cuveieinnni.... 55
Propst; State v, ... 722

Prososki;Kulav. ............................. e, 692



TABLE OF CASES REPORTED Xiii

Radeliffe; State V. ...ttt i i 868
Reed; FirstState Bank v. ... ..ottt iiiiiiireeneeerans 349
ReEEd; St V. ottt et ii et it 645
Reeves-Gustafson; Metropolitan LifeIns. Co.v.  ...................o0ttn 233
Region IV Ofc. of Developmental Dis.; Roggaschv. ..................... 636
Richard; State V. . ...vtieenee it enaaraeeaaooreesns 872
RincCKer; State V. ..ottt i ittt 522
RivettLumber Co.; Feesv. ... ..iiiiiiimn it iaesienns 617
ROAEETS V. SParks .. vvurriiiii it 191
Rodriquez v. Prime Meat Processors  ...........ccooaiiiiiianne.n. 55
Roggasch v. Region IV Ofc. of Developmental Dis.  ................. ... 636
Roman L. Hruska U.S. Meat Animal Res. Ctr.; Currierv. ................ 38
Rorick Partnershipv. Haug ...ttty 364
Rowe;Statev. .......ooevev.n. [ U 663
Russellv. Boardof Regents ..........oiiniiiiiiiinenniiiinnn, 518
RUSEV. GUINLET o ittt eie e raee e sunecnnnosnsnnannenneonnsos 141
Sanchezv.Derby ... 497
Schaefer; Worley v. ...ttt i e 484
Schmidt v.Schmidt ... it et 758
Schriner v.Meginnis FOrdCo. ... .cooiiiiiiianiiriiii e 85
SchuylerStateBankv.Cech ... .. .o i 588
Sioux CityFoundry; Gilbertv. ..........ciiiiiiiiiiiiiiiiiiii e 379
Sparks; ROAEEIS V. ..o vinii it ittt ae e 191
Spire, Stateexrel.v.Stodola ........ . ..o 107
State; BlItZKIe V. .. ooiii i e 409
State; DICtEr V. o it ii it e 368
Stateexrel. Spirev.Stodola ... 107
State Farm Mut. Auto. Ins. Co.; Control Specialistsv. ................... 642
State Farm Mut. Auto. Ins. Co.; LOWIY V. ... .o iiiiiniannnnn 171
Statev.Blankenfeld ...... ..ot i 611
Statev.Bodfield ........ it e 205
State V. BOYSAW ..ottt ei i e 316
State V. Bl ittt e e 201
StAtE V. BUSIET . .t iiiitiiie it e 387
State V. Clark oottt it e e e 599
Statev. Dail ... e et i 653
State V. DavVisS .ttt e e e 622
State V. Frelo .ot i e e 122
StAtE V. GEOTEE o vvvvvettnttnns it aaaaceane et easaaseeasrans 774
State V. GIDSOI . .vvvtviiii ittt ee e ee ettt 455
Statev. HOOK ..ottt it e 138
Statev.KatZman  .....c.iiiiiriniiiit it 851
Statev.Kleinberg .......ooiuurniiiiii i e 128
Statev.Knipple ...ttt i e 264
Statev.Ladehoff ........coiiiiiiiii i e 812

StateV. MCCOY o .iiiiiiii it et 178



Xiv TABLE OF CASES REPORTED

Statev.McCurry ........ N 841
Statev.McKenna ....... ...t e s 29
Statev.MCPhail ... .o e e e e e, 117
Statev. Methe . ... .ot i e e et s 468
StAtEe V. MONASIEIO o\ iv i ietie s it ee e e e s 818
StALE V. MOTENO ottt ittt ie e iiaeee s eeae et 210
State V. NaASh .. i et e 69
Statev. OlVA ... . it i i e e i 185
State V. PapPas ... covnii it i e e s 861
Stale V. Pelitle oottt ittt e e 144
State V. Propst oo i e e e s 722
Statev. Radcliffe ... o i e e 868
Statev. Reed .. .ot e e e, 645
Statev.Richard ... .. ... e e e 872
Statev. RINCKEr ... i i ittt e e 522
State V. ROWE oo i i e et 663
SHALE V. SLOME oottt ittt enre e s 389
R T ¢ 1o PP 610
Statev. Wiley ... e e et 608
Statev. Zellner ... ... e 272
Statev. Zemunskiand Whiteley ............... e e 536
SLEVENS V. SEEVEIIS .ottt ittt e eeete e nraiaanacnnnoanaraaraaneeans 84
Stodola; Stateexrel. Spirev. ... .. i i e 107
Stodola v. Grunwald Mechanical Contractors  ....................oou.n. 301
6T s TR 2 1 e 389
Tank v. Peterson .. ... ottt i i e i et 491
Thomasv. Lincoln PublicSchools  ....... ... ... ... i iiiii. 11
8T T - T 610
Trennepohl; Janssen v. ... ... it 6
VanFossenv. Board of GOVEInors ...........coouiiiiinennennneennnans 579
Welshv. ANderson ...ttt i iieeiereennnerannennnn 79
Western Fertilizer v.BRG . ... it ittt ieeeiennnannnns 776
Whiteley, Zemunskiand; Statev. ..........ciiiii it 536
Wiekhorst Bros.; Associated Wreckingv. ...........coiiiieeiienneienn. 764
Wiley; S ate V. .. ittt it e ittt et 608
Worleyv.Schaefer ... .. i e e 484
Zabel; American CharterFed.S. & L. Assn.v.  ..........ciiiiiiiaian.. 721
Zavitkav.Zavitka .. ... .. e e 267
Zellner; State V. L e e 272

Zemunski and Whiteley; Statev. ........ U PRt 536



CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. 85-915: County of Richardson v. Usher. Motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 86-193: Bergerac v. Bergerac. Stipulation allowed;
appeal dismissed at cost of appellant.

No. 86-419: Bank of Leigh v. Stuthman. Stipulation
allowed; appeal dismissed with prejudice.

No. 86-455: State ex rel. North v. Way. Appeal dismissed.
See Rule 7A(2).

No. 86-456: State ex rel. Fry v. Addleman. Appeal
dismissed. See Rule 7A(2).

No. 86-792: Shade v. Kirk. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 86-845: III Lounge, Inc. v. Gaines. Stipulation allowed;
appeal dismissed with prejudice.

No. 86-877: State ex rel. Spire v. Box Office, Inc. Appeal
dismissed. See Rule 7A(2).

No. 86-899: Ward v. Ferguson. Motion of appellee
Satterfield for costs and attorney fees overruled. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 86-964: Tate v. AT&T Technologies. Stipulation
allowed; appeal dismissed.

No. 86-1039: Shelter Mutual Ins. Co. v. Potter. Stipulation
allowed; appeal dismissed with prejudice.

No. 87-068: Brase v. Goodwill Industries, Inc. MOthl’l of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-107: N & K Investment Co. v. T.D.S., Inc. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-159: NC + Hybrids v. Booker. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 87-299: Willers v. Nebraska Sand & Gravel, Inc. Motion
of appellant to dismiss appeal sustained; appeal dismissed.
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No. 87-311: Wherry v. Feldhaus. Stipulation allowed;
appeal dismissed.

No. 87-349: Baker v. City of Lincoln. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-680: III Lounge, Inc. v. Gaines. Stipulation allowed;
appeal dismissed with prejudice.

No. 87-691: State v. Glathar. Affirmed. See Rule 7A(1).

No. 87-776: State v. Al Sultan. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-778: State v. Haynes. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule

No. 87-779: Lewis v. Lewis. Motion of appellee for summary
dismissal sustained; see Rule 7B(1). Appellee’s request for
attorney fees denied.

No. 87-832: In re Estate of Robinson. Stipulation allowed;
appeal dismissed.

No. 87-836: Rowe v. American Central Transport, Inc. Joint
motion allowed; judgment vacated and cause remanded to
Public Service Commission for further proceedings.

No. 87-865: State v. Gravenstein. Affirmed. See Rule 7A(1).

No. 87-879: Credit Bureau Services v. Kock. Motion of
appellant to dismiss appeal sustained; appeal dismissed at cost
of appellant.

No. 87-892: John Hancock Mutual Life Ins. Co. v.
Bielenberg. Motion of appellee for summary affirmance
sustained; judgment affirmed; see Rule 7B(2).

No. 87-909: State v. Stoner. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-912: Long v. Howland. Stipulation allowed; appeal
dismissed.

No. 87-914: State v. Hefflinger. Affirmed. See Rule 7A(1).

No. 87-922: Crain v. Nebraska Liquor Control Commission.
By order of the court, joint stipulation allowed; judgment of
district court for Lancaster County vacated and cause
remanded for further proceedings.

No. 87-924: State v. Engelhard. Affirmed. See Rule 7A(1).
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No. 87-929: Roth v. County of Custer. Motion of appellee
for summary affirmance sustained; judgment affirmed; see
Rule 7B(2).

No. 87-934: State v. Wright. Affirmed. See Rule 7A(1).

No. 87-937: American Charter Federal Savings and Loan v.
Shane. Motion of appellant to dismiss appeal sustained; appeal
dismissed with prejudice at cost of appellant.

No. 87-942: State v. Labat. Affirmed. See Rule 7A(1).

No. 87-946: Federal Land Bank of Omaha v. Gohl.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 87-948: Federal Land Bank of Omaha v. Brosius Cattle
Co. Amended motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 87-986: State v. Krauel. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-994: Wesco, Inc. v. Murino, Inc. Stipulation allowed;
appeal dismissed at cost of appellants.

No. 87-997: State v. Baker. Affirmed. See Rule 7A(1).

No. 87-1020: State v. Maeder. Affirmed. See Rule 7A(1).

No. 87-1024: State v. Sporcic. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1026: State v. Blankenship. Motion of appellant for
order to proceed in forma pauperis and for order requiring
State to pay costs of copying briefs overruled; motion of
appellee for summary affirmance sustained; judgment
affirmed; see Rule 7B(2).

No. 87-1028: Federal Land Bank of Omaha v. Red Willow
Ranch. Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 87-1030: Federal Land Bank of Omaha v. Blankemeyer.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 87-1037: State v. Kyes. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
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withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1039: State v. Fernandez. Affirmed. See Rule 7A(1).

Nos. 87-1041, 87-1042: State v. Hodyc. Affirmed. See Rule
TA(1).

No. 87-1052: State v. Laughlin. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1057: State v. Lange. Appeal dismissed. See Rule
7A(Q2).

No. 87-1061: Metropolitan Life Imns. Co. v. Loftis.
Stipulation allowed; appeal dismissed.

No. 87-1062: Shaul v. City of Hastings. Stipulation allowed;
appeal dismissed.

No. 87-1072: State v. Harrison. Affirmed. See Rule 7A(1).

No. 87-1077: Wherry v. McNamara. Stipulation allowed;
appeal dismissed.

No. 87-1080: Stewart v. Jackson. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-1083: State v. Moore. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-1089: Brosh v. McFarland. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-1091: Wittmaack v. County Board of Equalization.
Appeal dismissed. See Rule 7A(2).

No. 87-1097: State v. Traxler. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1098: State v. Howe. Affirmed. See Rule 7A(1).

No. 87-1101: Cunningham v. KRCB. Stipulation allowed;
appeal dismissed with prejudice.

No. 87-1102: First National Bank in Mitchell v. Elliott
Ranch. Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 87-1104: State v. Frazier. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).
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No. 87-1106: State v. Osborne. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1107: State v. Bernhardt. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
TB(2).

No. 87-1110: In re Estate of Dorman. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice; each
party to pay own costs.

No. 87-1114: State v. McArthur. By order of the court,
judgment and sentences vacated; case remanded to district
court for further proceedings.

No. 87-1115: Badami v. Nebraska Tractor & Equipment.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 87-1118: In re Interest of Walker. By order of the court,
appeal dismissed for failure to file briefs.

No. 87-1120: State v. Ruberti. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1121: State v. Mucha. Affirmed. See Rule 7A(1).

No. 87-1123: Tyler v. Alvarez. Appeal dismissed. See Rule
TA(2).

No. 87-1124: Toyota Motor Distributors, Inc. v. Nebraska
Motor Vehicle Industry Licensing Board. By order of the court,
judgment vacated and cause remanded to district court for
further proceedings.

No. 87-1127: Five Points Bank v. Folsom. Stipulation
allowed; appeal dismissed; each party to pay own Costs.

No. 87-1129: In re Interest of Tyler. Appeal dismissed. See
Rule 7A(2).

No. 87-1131: State v. Johnson. Affirmed. See Rule 7A(1).

No. 87-1135: State v. Pohlman. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1142: State ex rel. Tyler v. Bartee. Affirmed. See
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Rule 7A(1).

No. 87-1146: Hutcheson v. Deco Engineering Products, Inc.
Stipulation allowed; appeal dismissed.

No. 87-1148: State v. Harvey. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 83-001: Tyler v. Buckley. Affirmed. See Rule 7A(1).

No. 88-010: Martin v. Hahn’s Fencing and AID Insurance.
Stipulation allowed; appeal dismissed.

No. 88-013: State ex rel. Tyler v. Spire. Motion of appellee
for summary affirmance sustained; judgment affirmed; see
Rule 7B(2).

No. 88-014: Federal Land Bank of Omaha v. Brosius Cattle
Co. Amended motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 88-021: State v. Larsen. Affirmed. See Rule 7A(1).

No. 88-023: State ex rel. Tyler v. Gunter. Affirmed. See Rule
7A(1).

No. 88-024: Blankenship v. Gray. By order of the court,
appeal dismissed; see Rule 7A.

No. 88-025: State ex rel. Campbell v. Gunter. Affirmed. See
Rule 7A(1).

No. 88-026: State ex rel. Tyler v. Clarke. By order of the
court, appeal dismissed; see Rule 7A.

No. 88-029: Metropolitan Utilities Dist. v. Moschetti.
Stipulation allowed; appeal dismissed; each party to pay own
costs.

No. 88-032: State v. Lightfoot. By order of the court, appeal
dismissed for failure to file briefs.

No. 88-035: State v. Nation. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-039: Terrill v. Terrill. Stipulation allowed; appeal
dismissed without prejudice at cost of appellant.

No. 88-041: State v. Bell. By order of the court, cause
remanded to district court for further proceedings.

No. 88-051: Hollrah v. Hollrah. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice; each
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party to pay own costs.

No. 88-056: In re Interest of Skibstead. Prehearing
Conference report reviewed; appeal dismissed. See Rule 7A(2).

No. 88-060: State v. Coon. By order of the court, appeal
dismissed for failure to file briefs. _

No. 88-062: Forms Associates v. Thousand Adventures.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 88-066: State v. Blankenship. By order of the court,
appeal dismissed for failure to file briefs.

No. 88-070: State v. Apo. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-080: State v. Love. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-082: Wilson v. Wilson. Stipulation allowed; appeal
dismissed.

No. 88-085: State v. Pollard. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-098: Nicholson v. Lancaster County. Stipulation
allowed; appeal dismissed.

No. 88-101: Magilton v. Magilton. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-103: State v. Cemper. Affirmed. Seerule 7A(1).

No. 88-113: City of Lincoln v. Allison. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. 88-114: Baker v. City of Lincoln. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-118: State v. Hughes. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-128: County of Santa Clara v. Vanderkuur. Appeal
dismissed. See Rule 7A(2).

No. 88-134: State v. Contreras. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
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7B(2).

No. 88-135: Hoile v. Bankers Life Company of Des Moines.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 88-136: Hanneman v. Hanneman. Stipulation of
settlement approved; affirmed as modified by order of the
court.

No. 88-141: First National Bank of Omaha v. Goeser.
Affirmed. See Rule 7A(1).

No. 88-142: Tyler v. Hubbard. Appeal dismissed. See Rule
TAQ)..

No. 88-143: Field v. Omaha Steakshops, Inc. Stipulation
allowed; appeal dismissed.

No. 88-144: State v. Fuller. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-152: Becker v. Northeast Cartage, Inc. Motions of
appellant and appellee to dismiss appeal sustained; appeal
dismissed.

No. 88-154: McCracken v. American Big Top, Inc.
Stipulation allowed; appeal dismissed.

No. 88-158: Van v. Wytossek. Stipulation allowed; appeal
dismissed.

No. 88-164: State v. Leslie. Stipulation allowed; appeal
dismissed without prejudice.

No. 88-165: State v. Scott. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-166: State v. Kelley. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-170: Munoz v. Munoz. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-176: In re Adoption of Roti. Stipulation allowed;
appeal dismissed.

No. 88-180: State v. Hicks. Court finds appeal wholly
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frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B. :

No. 88-182: State v. Prue. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-201: State v. Peterson. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-211: State v. Woodrich. Affirmed. See Rule 7A(1).

No. 88-212: State v. McCarthy. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-213: State v. McCarthy. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-244: Hatton v. Derr. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-267: Klawitter v. Mahaska Bottling Co. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-274: Dimitroff v. Dimitroff. Stipulation allowed;
appeal dismissed with prejudice.

No. 88-277: Barton v. Barton. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 88-282: Simon v. Keystone Storage, Inc. Stipulation
allowed; appeal dismissed.

No. 88-292: Staman v. Yaeger & Yaeger. Appeal dismissed.
See Rule 7A(2).

No. 88-293: State v. Zimmerman. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No.288-306: Bustos v. Bestenlehner. Motions of appellant
and appellee to dismiss appeal sustained; appeal dismissed.

No. 88-317: State ex rel. Grams v. Village of Staplehurst.
Motion of appellant to dismiss appeal sustained; appeal
dismissed; each party to pay own costs.

No. 88-318: Huston v. Huston. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 88-335: State v. Adams. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
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withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-337: State v. Matis. Stipulation allowed; appeal
dismissed.

No. 88-349: Langel v. Southgate Apartments Assoc.
Stipulation allowed; appeal dismissed with prejudice.

No. 88-364: State v. Herron. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-368: Department of Health v. Manor Care, Inc.
Motion of appellee for summary dismissal sustained; see Rule
7B(1)..

No. 88-401: State v. Scott. Stipulation allowed; appeal
dismissed.



INMEMORIAM
ROBERT VAN PELT

CHIEF JUSTICE WILLIAM C. HASTINGS.

Today, May 2, 1988, marks the opening of the May session of
hearings. We have 10 cases for argument. Coincidentally, it is
being celebrated in Lincoln as Law Day. On a sadder note, it is
also the morning on which memorial services are being held for
Senior U.S. District Judge Robert Van Pelt, who died last week.

The court concluded that with the number of cases scheduled
and with lawyers from all over the state being involved, it would
not be practical to cancel this session. Additionally, we felt that
Judge Van Pelt, if he were to know, would be embarrassed and
perhaps perturbed that we were impeding the progress of
justice. Therefore, only I will excuse myself around 10 o’clock
in order to attend the memorial services and represent this court
in showing the high esteem in which all of us held Judge Van
Pelt.

Robert Van Pelt was a common man, but an uncommonly
good judge. I called him a jurist without peer. I based that on
many ingredients: his legal knowledge and ability; his concern
for others; his awareness of social problems; his judicial
temperament; his dry wit; his courtesy and friendliness; and, I
suppose, as much as anything, his kindness. He was a great
friend of all of us and a great supporter of our court. I
remember especially the effort he made last September, when it
was somewhat difficult for him to get around, that,
nevertheless, he attended the ceremony and reception on the
occasion of my being sworn in as Chief Justice. He did me great
honor. .

We will all miss him, and share with his family in the sadness
of his passing. But he lived a long, useful, and great life.

It is ordered that these remarks be spread upon the
permanent records of this court and that a copy of them be
forwarded to the family of Judge Van Pelt.
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INMEMORIAM
ROBERT C. BROWER

And now, on this 5th day of May 1988, at the hourof 9a.m.,
the Supreme Court of the State of Nebraska is hereby convened
in special Term of Court for the purpose of receiving
resolutions in memory of Robert C. Brower, a former Justice of
this court, who departed this life on the 25th day of November
1987.

CHIEF JUSTICE WILLIAM C. HASTINGS.

On behalf of the court, I would like to publicly thank Mr.
Vance E. Leininger, Columbus, for his service as chairman of
the committee selected to present such resolutions, as well as
Mr. Philip T. Morgan, Fullerton; Mr. Edward Asche, Schuyler;
Mr. John A. Wagoner, Grand Island; and the Honorable
Joseph D. Martin, Grand Island, who have served as members
of that committee. Those who will offer resolutions will be
presented to the court as introduced by Mr. Leininger.

MR. VANCEE. LEININGER.
MAY IT PLEASE THE COURT, HONORABLE CHIEF
JUSTICE AND ASSOCIATE JUSTICES, MEMBERS OF
THE FAMILY OF JUDGE BROWER, COLLEAGUES, AND
FRIENDS:

I deeply appreciate the honor and privilege of acting as
" chairman of the committee in charge of this memorial service. I
attach particular significance to this occasion because of the
geographical fact that I was privileged to grow up in Fullerton,
the same community which Judge Brower called home, and for
a part of that time, our family residences were less than a city
block apart. I also recall with gratitude numerous courtesies
extended to me by Judge Brower at the time immediately after
my admission to the Bar, when I was trying to figure out where
and how to coordinate the practice of law with the necessity of
providing for a family of four, including two young children.

Fortunately, I was provided with a committee of four

(xxvii)
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eminent members of the Nebraska Bar, all of whom will
contribute remarks this morning. I extend my sincere thanks to
them for their willing cooperation. I am also indebted to Judge
McCown, aretired Associate Justice of this court, and to Judge
Boslaugh, with both of whom Judge Brower served as a
member of this court, and from whom we will hear later. =

I feel constrained to claim the prerogatives of a chairman,
and I make some comments of my own at this time because I
feel that my own long acquaintance with the Brower family
gives me an insight into his true worth as a person, a lawyer, and
a jurist, which I should share with everyone.

Robert C. Brower, or Bob, as we knew him in Fullerton, was
born into a family which has exhibited a unique tradition
exemplifying service of the utmost importance and value to
their fellow men. His father, Martin 1. Brower, was truly a
pioneer in Nebraska. He had been admitted to practice law in
Illinois and moved with his family to Fullerton about 1880,
where he practiced law for about 10 years before becoming the
county judge of Nance County, a judicial post which he held
until 1896. Four years later, Judge Martin Brower saw the need
for an additional financial institution in Fullerton and
organized the Fullerton National Bank in 1900, which is still
serving the needs of that community, and which only recently
moved from its original location to new quarters. _- S

Bob was born in 1896, the year his father left the judgeship,
and received his basic education in the Fullerton public schools,
graduating from high school in 1914. After attending the
University of Nebraska, he completed his formal training in the
law at the University of Michigan in 1919. His record as a law
student must have been noteworthy, because upon graduation
he took a position with a prominent law firm in Kalispell,
Montana, where he practiced until 1922. One of the senior
partners in that firm was a director of the Great Northern
Railroad, and much of the firm’ practice involved the legal
problems of the railroads, which were then of great importance
to the development of that part of the country. .

However, more important to his family than his professional
experience in Kalispell is the fact that while there he met his
beloved wife of many years, Lenore. They were subsequently
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blessed with three children, Honorable John M. Brower, a
District Judge of the 21st Judicial District (which includes Bob’s
native Fullerton and Nance County); Thomas D. Brower, a
distinguished member of this Bar practlcmg in Scottsbluff; and
their daughter Helen Porter, residing in Lincoln, all of whom
are present with us today, together with some of their children,
several of whom have also followed the family tradition and are
members of our profession.

Bob’s return to Fullerton from Kalispell was typical of his
entire career. He was called by a need for his services. His father
passed away in 1920, as a result of which his older brother,
Julian, needed his counsel and help in managing the bank and
other family interests. In addition, the late J.H. Kemp, a highly
regarded lawyer in Fullerton, needed help in his office.

Beginning in 1922, as a member of the firm of Kemp &
Brower, Bob’s practice shortly became engrossed with the
typical problems of a small Nebraska county seat town which
had expanded with the boom years of the 1920s, had taken on
too much bonded indebtedness, and then suffered the fate of
the 1930s, when the Great Depression applied the force of its
tourniquet to the lifeblood of the local agricultural economy.
Ascity attorney during the “hard times,” as Bob called them, in
the 1930s, he continuously had to keep his finger on the pulse of
the local economy in order to protect the interests of the city in
properties which were delinquent in the payment of general
taxes and special assessments levied for improvements to those
properties. Foreclosure proceedings were necessary, but
property values had all but evaporated, and it was not until his
son John joined him in the practice in about 1950 that it became
worthwhile to attempt to resell properties that had been
abandoned by their owners because of unpaid tax liens.

Similar concerns beset the local private financial institutions,
but it is noteworthy that Bob’s representation of the holders of
mortgages during those disheartening years did not cost him the
respect and good will of the general community, which he justly
earned by his exhibition of common sense and fair treatment.
In fact, he developed a wide acquaintance and following
throughout the area, and in later years could relate many
amusing stories and anecdotes about the so-called hard times
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and the many sheriff’s and referee’s sales resulting from them.

The paperwork involved, however, was burdensome, and it
was not unusual to see his office light on until well past the hour
of darkness. I still have a vivid memory of seeing him walk from
his office across the street to the local cafe for a late cup of
coffee or a bite to eat after the end of his extended
workday—usually about the time the rest of the people still
visible on the street were leaving the local movie theater for their
homes.

The affairs of the city were not the only ones that Bob was
privileged to worry about in those days. He served 9 years on
the local board of education during the 1930s, part of them as
its president, when merely keeping the schoolhouse doors open
was an accomplishment in many of our Nebraska towns. Also,
during World War I, he took his turn at the office of county
attorney of Nance County, a post hard to fill during those years.

Other community service, nonlegal in character, also claimed
his attention during this part of his career. He was a charter
member of the Fullerton Lion’s Club and, in fact, the only
surviving charter member of that organization at the time of his
death.

Later, after his son John returned to take on some of the
burdens of the office, Bob served two terms as a Senator in the
State Legislature during the 1950s. While in the Legislature, he
experienced a serious illness, but it only slowed him down
temporarily.

I do not want to leave you with the impression that Bob’s
early career as a practicing lawyer in Fullerton was all dark and
gloomy, because it also had its lighter moments. I distinctly
recall that it was well known in the community that he and Mr.
Kemp were not of the same political persuasion and that during
one heated presidential campaign different clients would attest
to seeing, first, a portrait of the Democratic candidate, and
then, on another day, a portrait of the Republican candidate for
that office prominently displayed in their waiting room.
Eventually, close observation of their front door revealed that
the identity of the candidate whose portrait was on display that
day depended on which of the partners was first to appear on
the scene.
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Finally, Bob’s career of service ended as an Associate Justice
on the bench of this court. He was appointed by Governor
Morrison to succeed the Honorable Adolph Wenke, and served
here from 1961 to 1967, when his retirement was mandatory
because of his age. Others will attest in greater detail to the
invaluable nature of his contributions to the deliberations of
this court.

Bob retired to Arizona with his wife, Lenore, who preceded
him in death in 1982. He died November 25, 1987, here in
Lincoln, at the age of 91. Interment followed in Fullerton,
where he was born.

Robert C. Brower occupied a unique position in a unique
family. He represented the second generation in three successive
generations of members of the Nebraska judiciary. He
represented the second generation in four successive
generations of members of the Nebraska Bar. His was a lifetime
of service—service to his family, to his native city and
surrounding community, to his county and school district, and
finally to his state generally, both as a Senator involved in the
making of laws, and as a Judge of its highest court involved in
their application—but always he was a servant of the law. Few
are the men about whom this much can be said.

MR. PHILIP T. MORGAN.

MR. CHIEF JUSTICE, JUSTICES, MEMBERS OF THE
COMMITTEE, AND FRIENDS AND FAMILY OF JUDGE
BROWER:

I first became acquainted with Judge Brower in October of
1954 when I began practicing in Fullerton, Nebraska. We were
competitors during the remainder of the time that Judge
Brower practiced there.

Judge Brower always treated me with a great deal of
courtesy, and this probably is one of the primary memories I
have of him. Judge Brower was a man who believed in passing
through life with humor and good feeling, and I always felt that
the phrase “joie de vivre” fit him exactly.

Judge Brower enjoyed life to the fullest. He loved his family,
good music, good books, and good fellowship, and he and I
spent many happy times regaling each other with stories of
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times past. I am sure that up there now, he is regaling someone
with these same stories, and I only regret that they cannot be
taped and sent to us. As an attorney, Judge Brower was
extremely thorough, and he always had his client’s best interest
at heart.

We were not involved in many contested matters, but when
we were, he was able always to leave the natural combativeness
of the trial lawyer behind him in the courtroom and to be
courteous and polite outside the courtroom.

I think that it is safe to say that the state, our town, and the
Bar Association have lost a citizen of whom they were and can
be justly proud.

MR. EDWARD ASCHE.

CHIEF JUSTICE HASTINGS AND ASSOCIATE JUDGES,
MEMBERS OF THE BAR, AND MEMBERS OF THE -
FAMILY OF ROBERT C. BROWER:

Robert C. Brower and I first became acquainted in the early
1950s, at a time when we were both practicing in the Sixth
Judicial District in Nebraska. Judge Brower at that time was
practicing in Fullerton. I was located at Schuyler, and we were
on the extreme ends of the district. Because of the distance
between us, our contact, both professionally and socially, was
somewhat limited.

There was, however, one case in which we both participated
as adversaries which was of special interest to me at the time,
and it now has a special spot in my memory. In 1951, during the
spring thaw, an ice jam was formed in the Platte River
southeast of Schuyler, which had the effect of blocking up the
water on the Platte River for some distance upstream. The
pent-up water finally broke out on the Butler County side of the
river, flooding to the south, first in the Duck Creek Valley,
thence into Skull Creek, with the water finally settling back into
its original channel downstream. The river carried flowing ice
and water in this new channel for days, and the result was a
large part of the area adjacent to the river that became
surrounded by water, and considerable damage was rendered.
In fact, damage was extreme even in the pasturelands, where
sod was ripped up for great distances. I remember during the
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course of the trial, one of the oldtimers said that whenever you
hear the water in this area there is only one thing left to do, and
that is to get on your fastest horse and head for the high hills.
Judge Brower had a client who had a quarter section of land in
this area and who, in order to protect himself from recurring
floods, had built a dike across almost the entire area of the
Duck Creek Valley as protection against these waters. The result
of the dike was that when these floodwaters came into this small
channel, the dike had the tendency of diverting waters back to
the north against the residence of our client and rendered
considerable damage not only to the residence, but also to the
lands in question surrounding the farmstead.

The case was tried before Judge Kokjer, who among his
many fine attributes had the patience of Job. The counsel on
the other side of our case was E.A. Coufal of David City and, of
course, he was assisting Judge Brower. About 14 days of trial
time was consumed in the trial of that case, which extended over
about 6 weeks’ time. At the conclusion, Judge Kokjer rendered
a written opinion consisting of five pages of special findings.
That did not end the case. There was a motion for new trial,
which was rather extended, together with motions to again
open up the case and submit new evidence, and also there were
contempt proceedings for failure to conform to the decree. The
case was finally brought to a close 4 years later, in 1956. There
were no appeals taken from any of the orders entered by the
court.

E.A. Coufal and Judge Brower were two very capable trial
lawyers, and in that contest I was intent merely on keeping up
my learning process with respect to floodwaters in a water case.
These two gentlemen furnished their client with a classic
defense, and during that time I formulated my opinion of
Judge Brower’s attitude with respect to opposing counsel, and it
is from that position that I now speak.

Through the period that this matter was under trial, I found
Judge Brower personable, friendly, and respectful of the
opposition, even though they did not measure up to his own
experience, talent, and knowledge of law. His courtroom
demeanor was above average. He was, at the same time,
defensive of his own client, whom I regarded as one in need of
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great help. After rereading the pleadings in the case and
recalling the contributions by the several witnesses and the
attorneys involved, coupled with the patience of Judge Kokjer,
it is my opinion that it represented a well-tried water case, if that
is at all possible.

In 1961, Judge Brower was appointed by Governor
Morrison to the Supreme Court, and he continued there until
his retirement in 1967, at the age of 71 years. We being members
of the same judicial district, his career in this court was of
interest to me, and I was always anxious to read the advance
sheets to see if Judge Brower participated in any way. I had the
good fortune to appear twice before him when he was a member
of this court. At the time I was named as one of the members of
this committee, we in our office conducted a survey of the
number of opinions that Judge Brower participated in during
his stay on this court. We found that he wrote opinions in 154
cases, which included 7 dissenting opinions. No tabulation was
made of per curiam opinions, but the number of opinions must
of necessity have had a momentous effect on the case law that
now exists in the State of Nebraska.

I have one more thought in connection with the
contributions of this one man toward the Bar Association and
the judicial system, and that is that of his three children, two are
very active practitioners in the state: his son Thomas, who is
practicing in Scottsbluff, and his son John, who is now a district
judge of our present 21st Judicial District.

I greatly appreciated the invitation by the Chief Justice to be
a member of this committee. It has also been a great pleasure
for me to be here to speak to you about the attributes of this
man and to call your attention again to the many contributions
that have been made by this family, and especially by the
deceased, Judge Brower.

MR. JOHN A. WAGONER.
MAY IT PLEASE THE COURT, MEMBERS OF THE
BROWER FAMILY, MEMBERS OF THE BAR, AND THIS
COMMITTEE:

I appreciate the opportunity of speaking in behalf of Judge
Brower. 1 first became acquainted with Judge Brower in the
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middle 1950s. I did some work for an insurance company, and I
was assigned an investigation in the Fullerton area. Judge
Brower represented the claimant. Those were adverse
circumstances to become acquainted with a man of the ability
of Judge Brower, but we settled the claim and there were not
any lawsuits. I think that spoke well for Judge Brower. I felt
that I was beaten before I started, so I paid the claimant off.

My next meeting with Judge Brower was at Fullerton. I
remember it concerned some property, and I had to go to the
assessor’s office to find out some valuations. I made many trips
over to the courthouse in Fullerton on this particular
transaction. We got it resolved eventually without any
litigation. All through my contact with Judge Brower during
both of these instances, although I was considerably younger
and more inexperienced than he was, he treated me with
unfailing courtesy. I thought that was one of the nice things of
my acquaintance with Judge Brower, that he was so courteous
and helpful, and he was adamant on behalf of his client. He
took care of his clients first, and then he was a courteous lawyer
in an adversarial capacity.

I spoke to Judge Brower when he was a member of the
Nebraska Legislature. In those days they did not have offices;
they had two benches at the rear, and you spoke to the Senator
sitting down in the bench. I am not a constituent of his district,
but I did ask him for some information. He gave it to me
willingly, helpfully, and again I was deeply impressed by his
conduct to his fellow men. He was truly a fine gentleman.

I feel the State of Nebraska gained from the experience and
the integrity which was ingrained into Judge Brower’s life. And
the spirit of Judge Brower exemplifies his capacity as a jurist of
this honorable court. I feel that he was a typical Nebraskan.

HoONORABLE JOSEPH D. MARTIN.
MAY IT PLEASE THE COURT, AND THE FAMILY AND
FRIENDS OF JUDGE BROWER:

Years ago when I was young and naive, I met Bob Brower in
the legislative chambers. We were both freshmen and served
together for two terms. Little about that time sticks in my
memory except for two occasions.
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Once, Bob nominated me for chairman of the Judiciary
Committee. There were two of us nominated. There were seven
of us on the committee and we voted twice, each time the vote
was 3 to 3. Finally, Bob asked for a recess, came to me, and said,
“Aren’t you voting for yourself?” I said, “No, I didn’t think it
was proper,” and he said something to the effect that the Lord
helps those who help themselves and if I planned to move on, I
had better help myself first. We went back, and the next vote
was 4 to 3, and with his help we got through that session of the
Legislature. It is kind of like the story about the fellow who fell
down the well. You can throw him a rope, but if it is not
fastened to anything, it will not help him. Bob Brower was the
rope—the anchored rope for me—when I was in the
Legislature.

On another occasion we had a bill concerning taxes. Bob was
opposed to the increase which might result to the ordinary
property owner because we were giving the railroads, or
whoever it was, a break. He said to me, “Joe, [ have anidea that
I’'m going to deed all my property to the inmates at the Beatrice
Home and the Hastings Asylum and then I’m going to advise
them not to pay these real estate taxes. They’ll have to appoint
guardians ad litem and by the time this thing gets through the
court system, these other people will realize how silly this bill
is.” Of course he did not, and whether the bill passed or not, I
do not remember, but these two minor incidents, to me at least,
conveyed the feeling that he was sympathetic to those of us
inexperienced in life and also to the ordinary citizens he
represented.

What I am trying to say is that though I had few dealings with
Bob after our stint in the Legislature, and even after I became
older, albeit still naive, whenever his name was mentioned or we
met, I felt comfortable knowing that here was one person who
had compassion and humility. And I felt comfortable always
knowing he was out there, and if need be I could talk to him and
he would understand. And, of course, by now I know all things
pass with time, but if I can peg a remembrance on a good
person, I have been graced, and I feel fortunate in having
known Judge Brower.



INMEMORIAM XXXVii

AssocCIATE JUSTICE HALEMcCoOWN, RETIRED.
MAY IT PLEASE THE COURT:

It is a privilege for me to join with other members of the
bench and bar at this memorial session to honor the memory of
Judge Robert C. Brower.

When I first joined the Nebraska Supreme Court in January
of 1965, my chair at that end of the bench was next to Bob
Brower’s. For the first 2 years of my time on the bench and the
last 2 years of his service, we sat side by side—not only on the
bench, but in the conference room as well, where many of the
unheard arguments of this court proceed. He was always
willing to share his knowledge and experience, which was
wide-ranging and intensive, and help a new judge get started
and adjusted to the customs and procedures of this court. His
kindness, warmth, and great sense of humor were
acknowledged by all his colleagues. Because of all these things,
he was always a very special friend.

I am sure that others have already given you the biographical
history of Judge Brower, and I shall therefore say only that he
came to the bench following a long and distinguished career as a
lawyer in public service. He liked to refer to himself as an “old
country lawyer” If so, he was one of the very best of that
wonderful breed. He was always a fine judge, dedicated to his
work and to his family, and interested in and well informed
about an amazing variety of the major and minor issues
involving public and governmental affairs, past, present, and
projected.

It would be difficult to characterize Judge Brower as fitting
into any certain classification within any sort of narrow limits.
He was a quiet, warm, and friendly man, who was never afraid
to express his considered views on legal and public issues when it
was appropriate. He had a marvelous sense of humor, which
was often directed at himself.

I always felt that Judge Brower reflected the true spirit of the
old frontier—a rugged and loyal spirit of independence and a
real devotion to the rights of the individual and to life and
liberty for all. He was a man of integrity, who stood for, and
fought for, the principles he believed in. He had an uncanny
ability to find the just result in practical terms for individual
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cases. That ability came from his devotion to the cause of
evenhanded justice, grounded in dedication to the principles of
the common law and individual liberty. There were those who
did not know him well who regarded him as austere, but his
kindness, warmth, and honesty were a source of universal
admiration among those who knew him well.

Judge Brower was dedicated to his duty as a judge, and he
performed that duty with pride and with consummate skill. His
stature is unassailable, and his career and his contributions to
the cause of justice in this state command our admiration and
respect.

I am sure that Judge Robert Van Pelt, who left us only a few
days ago, would forgive me for using a couplet which he used at
amemorial service for a former judge of this court several years
ago.

“Death this year has taken men

Whose kind we shall not see again.”

His friends and colleagues join in paying respect to the
memory of Robert Brower, a great man as well as a fine judge.
It was a pleasure to have known him.

ASSOCIATE JUSTICE LESLIE BOSLAUGH.

On March 3, 1961, approximately 60 days after I became a
member of this court, Judge Adolph Wenke passed away
suddenly and unexpectedly. On March 13, Robert Brower was
appointed to succeed Judge Wenke.

I'want to digress for a moment and mention that Bob was not
the first member of the Brower family with whom I was
acquainted. When I attended high school in Hastings,
Nebraska, his sister was teaching civics and government. She
was an interesting person and a splendid teacher. Several years
later I had the pleasure of meeting his niece who was then a
student attending Hastings College.

It was my honor to serve with Judge Brower during the 6
years he was a judge of this court. He was a remarkable man
and brought a wealth of experience to the court. He had
distinguished himself not only in the practice of law, but in the
fields of banking and agriculture. He had served several terms
in the Legislature, and he was familiar with the many aspects of
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state government.

Although Judge Brower was some 20 years my senior, he was
in many ways one of the youngest men on the bench.

If I were to select one quality that I believe was dominant in
Judge Brower, I would say it was his sense of fairness. He had
an instinct for what was right and just. He never hesitated to do
what he felt had to be done.

He was a warm friend, a good companion. We enjoyed his
company. We shall miss him very much.

HONORABLE JOHN M. BROWER.
MAY IT PLEASE THE COURT:

I deeply appreciate the privilege of appearing before this
court in honor of my father, former Justice Robert C. Brower. I
know that both my sister, Helen, and my brother, Tom, join me
in thanking you, not to mention the grandchildren and many
friends that my father had.

Father was the son of a lawyer, a son of a judge, Martin I.
Brower. Martin moved from Illinois in 1881 with his father to
settle in Nance County. Nance County had been the Pawnee
Indian Reservation and most of the land in that county was not
homesteaded as was most of the land in Nebraska. The land was
sold at auction at a public sale in Lone Tree, which is now
known as Central City, and most of this land was purchased by
absentee landowners from the east. The land was rented out to
sharecroppers and immigrant farmers, tenants who were sent
from the East to farm this land. Some of those holdings
remained in Eastern hands until the 1960s.

Father mentioned, on a number of occasions, how the
development of Nance County had been impeded by the lack of
capital and income, with profits being sent east to the investors
and little put back into the land. This economic phenomenon, 1
believe, had a great deal to do with his views of social matters
and politics. His parents were very much involved in the social
issues of the day and maintained a home which many guests
frequented. These were people covering the Chautauqua circuit
or engaged in political movements of the day, such as women’s
suffrage and prohibition. Duty, social commitment, and ethics
were an integral part of that home environment.
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Father started his practice in 1919 in Montana, where he met
our mother. After the death of his father, he returned to
Nebraska to practice with Mr. James H. Kemp in 1922. He was
devoted to his community and Nance County. He suffered
through the Depression of the 1930s like many others. During
those hard times, he and his partner had resolved not to
represent foreign mortgagees. The bread and butter then was
the foreclosure business, and to refuse to represent those many
insurance companies in foreclosure actions, I assure you, did
not enhance the firm’s income. Fees were often a basket of eggs,
a load of firewood, live chickens, or possibly a half a hog or
sack of potatoes. I do not think that he ever kept track of time
with a client. If the case took more time than he initially
anticipated, so be it—the needed time was provided.

When I returned to Fullerton in 1951, times were not very
flush, and I know that concerned my father. But when it was
suggested that a new billing method be instituted based on time
charges, he said, “The client shouldn’t pay to educate you. You
should be prepared to handle their case and tell them what the
action is likely to cost when you start.” He felt that the
profession imposed upon him a duty to his client and had set for
himself the highest ethical standards. He also felt, and so
instructed others, that if you have reason to question the ethics
of a particular matter, you should not be involved in it. Your.
duty is to your client within the limits imposed upon you as a
member of the court, and if you were worried about your
ethical position, you were not in the position to give your client
his full due.

He was a great pacer. He would walk to the bank, or to the
post office, or to the courthouse. The length of that walk was in
direct proportion to the complexity of the problem he was
trying to resolve. Many townspeople would pass him on his trip
and make some greeting without response. They knew my
father. He was doing his research. Quite frequently, after going
halfway down the block, he would turn and shout back some
recognition, it having registered on him that someone had
talked to him. He took his work seriously; he read a lot and
studied each issue of the case; and he was always well prepared.
He was a plodder. He enjoyed the search and had a keen sense
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of humor; yet, I believe that his greatest asset was that he had an
impulse, the sudden inclination without conscious thought, to
know what was right and wrong. He knew the power that pulled
the string of that impulse. It was hidden in him. It was life, and
it was the man himself.

In his conception of fellow man he was never swayed by the
tools, the wealth, or the power that attached to man. He knew
and believed those things, when disjunct from the cause that
sets them in motion and puts them to rest, had no more value
than the stenographer’s notebook, the writer’s pen, or the
carpenter’s hammer without the owner.

In later years my brother, Tom, assisted my father with his
business matters, and I know that he noticed how many and
how varied were the causes in which father had taken an
interest. He made contributions to many, many of the causes in
our society, and in reflecting upon those things, my brother
commented that he had concluded that father was a totally
unselfish man. He was constantly in the middle of controversy
and took controversial positions on all issues, but he himself
was never controversial. He served his fellow man, his
community, and the state faithfully, and will be remembered
because of that. One can ask for nothing more.

CHIEF JUSTICE HASTINGS.

At this time I would like to acknowledge the presence of Paul
W. White, former Chief Justice of this court, who served with
Judge Brower. Judge White, it is a pleasure to have you here,
and also to acknowledge the presence of Attorney General
Robert M. Spire and his Chief Deputy, Eugene Crump.

I served on the district bench for about 2 years at the time
that Judge Brower served on this court. I remember him with
affection as a kind, dignified, and thoroughly competent judge,
and I am glad to hear everyone agreed that that is true, because
one of the first cases I tried, Banks v. State, a school land lease
case, was reversed by a vote of 4 to 3 by this court. Judge
Brower wrote the dissenting opinion. He said, “I would affirm
the judgment of the trial court insofar as it purports to place the
title to the improvements in the lessees. That was all the trial
court did. That is all we were asked to do by either party.”
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MR. VANCE E. LEININGER.
MAY IT PLEASE THE COURT:

I respectfully move that these proceedings be spread at large
upon the records of this court.

CHIEF JUSTICE HASTINGS.

That motion will be granted.

Thank you so much, and to the family, we thank you for
being here and for participating, and for all of you, the
committee, and those of you in attendance. We are adjourned.
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WHITE, J.

This is an appeal from the district court’s grant of summary
judgment against the plaintiff, Brenda Martinez, personal
representative of the estate of Martin A. Martinez. On
December 8, 1983, Martinez filed a wrongful death action
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against Orel Koelling on behalf of her late husband. The
petition alleged that on November 13, 1982, Martin Martinez
was fatally injured in an accident on defendant’s farm. The
defendant is alleged to be the owner of the premises and the
employer of the deceased. Liability is premised on the
negligence of Orel Koelling, either individually, or vicariously
through one of his agents, or both.

The defendant’s answer admitted that part of the plaintiff’s
petition which alleged the defendant to be thé employer of the
deceased and the owner of the premises. In the very next
paragraph, however, the defendant alleged that Martin
Martinez was employed by a partnership known as Koelling
Farm and Ranch Partnership, of which-the defendant is a
partner.

On November 30, 1984, over 2 years after the accident, the
plaintiff amended her petition, this time naming the
partnership as the sole defendant. The partnership filed a
demurrer to the amended petition for the reason that any action
against the partnership was barred by the statute of limitations.
See Neb. Rev. Stat. § 30-810 (Reissue 1985). Thereafter, the
plaintiff filed a motion to strike the demurrer and, in the
alternative, moved for leave to withdraw the amended petition
and proceed on the original petition.

In ruling on the plaintiff’s motions, the district court judge
found that there had been no undue prejudice as to the
partnership and granted the plaintiff’s motion for leave to
withdraw her amended petition. In the same hearing the district
court denied the plaintiff’s motion to strike and found the
partnership’s demurrer as to the plaintiff’s amended petition to
be moot.

On October 23, 1985, the defendant, Orel Koelling, filed a
motion for summary judgment, asserting that he was not the
employer of the deceased. The motion further alleged that the
amended petition, by naming a new defendant, effectively
dismissed the action against Orel Koelling. The district court
overruled this motion.

On January 13, 1986, the defendant filed an amended
answer, this time asserting that the plaintiff’s action is barred by
the statute of limitations, again asserting that the amended
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petition effectively dismissed the defendant from the action.
Thereafter, the plaintiff moved to strike paragraph 1 of the
defendant’s amended answer, which asserts the statute of
limitations, and paragraph 4, which alleges that the deceased
was employed by the partnership. The plaintiff moved in the
alternative for leave to add the partnership as an additional
party defendant.

The district court overruled the plaintiff’s motion to strike
and denied her leave to add the partnership as an additional
party. The court then allowed defendant to renew his motion
for summary judgment. The court ruled that the plaintiff was
aware that the decedent was an employee of the partnership
since January 9, 1984, the time of the defendant’s original
answer. The court theorized that because of this employment
relationship, the cause of action was primarily against the
partnership. Since the cause of action had run against the
partnership before the amended petition, the court granted the
defendant’s motion for summary judgment.

The plaintiff, in her first assignment of error, asserts that the
district court erred in granting the defendant’s motion for
summary judgment.

The district court apparently concluded that because the
decedent was an employee of the partnership and the death
occurred in the course of the partnership business, the plaintiff
could not bring an action against one of the partners without
first obtaining a judgment against the partnership. In Horn’s
Crane Service v. Prior, 182 Neb. 94, 95, 152 N.W.2d 421, 423
(1967), this court held that “[i]n an action seeking a personal
judgment against the individual members of a partnership . . .
the petition does not state a cause of action if it fails to state that
there is no partnership property or that it is insufficient to
satisfy the debts of the partnership . . . .” Later, in Security State
Bank v. McCoy, 219 Neb. 132, 133, 361 N.W.2d 514, 515
(1985), interpreting Neb. Rev. Stat. § 25-316 (Reissue 1985), we
said that judgment must be had against the partnership “as a
condition precedent to bringing of an action against individual
partners.” In both of these actions the plaintiff sought
judgment ~gainst individual partners on alleged partnership
contractual liability. In Prior, supra at 96-97, 152 N.W.2d at
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423, we offered several policy reasons for the rule in these cases:
One of the most obvious is that credit having been
extended to the partnership or firm, the members ought to
have a right to insist that the partnership property be
exhausted first. And to permit a firm creditor to by-pass
the partnership property and exhaust the assets of an
individual member leaving the partnership property
extant, would be an obvious injustice, permit the other
partners to profit at his expense, and place him in an
adverse position with relation to his copartners.

The Uniform Partnership Act, Neb. Rev. Stat. §§ 67-301 to

67-343 (Reissue 1986), also lends credence to the rule because,

pursuant to § 67-315(b), a partnership’s liability under a

contract is joint only, and not joint and several. In the case of

tort liability, however, partners are jointly and severally liable
for torts committed by a partner within the scope of the
business. §§ 67-313 and 67-315(a). Thus, while the rule may be
well-suited where the alleged liability is contractual, it is not
necessarily appropriate or even applicable where the alleged
liability isin tort.

With respect to partnership liability in tort, § 67-313
provides as follows:

Where, by any wrongful act or omission of any partner
acting in the ordinary course of the business of the
partnership or with the authority of his copartners, loss or
injury is caused to any person, not being a partner in the
partnership, or any penalty is incurred, the partnership is
liable therefor to the same extent as the partner so acting
or omitting to act.

Under § 67-315, “[a]ll partners are liable . . . [jlointly and

severally for everything chargeable to the partnership under [§]

67-313 . .. .” From these sections of the Uniform Partnership

Act, it has been recognized that the partnership or every

member of the partnership is vicariously liable for the torts

committed by one of the partners acting in the scope of the
business. Such liability arises not from the personal wrong of
the individual member against which liability is asserted, but
from the principle of mutual agency from which all partnership
law necessarily derives. For a compilation of the cases see S9A
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Am. Jur. 2d Partnership § 647 at 559 n.1 (1987). In this regard
the court in Truscott v. Peterson, 78 N.D. 498, 514-15, 50
N.W.2d 245, 255 (1951), said: ‘

“Since partners are liable as joint tort-feasors, the party
aggrieved has his election to sue the firm or to sue one or
more of its members, and may even single out for suit a
partner who personally was in no wise involved in the
commission of the tort. This liability for the tort of a
copartner is also binding in equity on the individual assets
of such partner in like manner as if the individual liability
had arisen from an express contract apart from the
contractual relation arising from the partnership. . . .”

(Citation omitted.) See, also, A. Bromberg, Crane and
Bromberg on Partnership § 64 (1968). Under these principles,
we hold that Orel Koelling is a proper party defendant and may
be sued individually for his own tortious conduct and for
tortious conduct committed by one or more of his partners.

The issue still remains, however, whether the defendant, Orel
Koelling, was properly before the court in his individual
capacity. On appeal the defendant again asserts that the
plaintiff, by amending her petition, abandoned the action
against Orel Koelling individually and that the amended
petition against the partnership was barred by the statute of
limitations. The defendant, however, ignores the effect of the
district court’s decision granting leave to the plaintiff to
withdraw her amended petition and proceed on the original.
The withdrawal of a pleading by the court’s permission has the
effect of removing it from any and all consideration, and the
issues are then left in the same status as though the withdrawn
pleading had never been filed. Guebard v. Jabaay, 11711l. App.
3d 1, 452 N.E.2d 751 (1983); Mathis v. Clary, 142 Ind. App.
154, 231 N.E.2d 157 (1967); Bongardt v. Frink, 265 N.C. 130,
143 S.E.2d 286 (1965). The defendant did not allege any abuse
of discretion in the court’s decision to reinstate the original
petition, nor can it be said, under the circumstances of this case,
that any such abuse was exercised. The defendant was therefore
at all times before the court in his individual capacity. Any error
in the proceedings there may have been as a result of the
amended petition did not affect a substantial right of the
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defendant and was therefore properly disregarded. See Neb.
Rev. Stat. § 25-853 (Reissue 1985).

Since the defendant was at all times before the court and is
amenable to suit in his individual capacity, the district court’s
grant of summary judgment in favor of the defendant was in
€error.

In her second assignment, the plaintiff seeks a reversal of the
district court’s decision overruling plaintiff’s motion to strike
and denying leave to add the partnership as an additional party.
We find no abuse of discretion in the court’s decision to deny
leave to add an additional party. At the time of the motion the
statute of limitations as to the partnership entity had already
passed. The plaintiff’s motion to strike paragraph 1 of the
defendant’s amended answer should, however, have been
sustained. The action against Orel Koelling in his individual
capacity is not barred by the statute of limitations. As to
paragraph 4, the motion was properly overruled.

Based on the foregoing, it is unnecessary to review the
plaintiff’s remaining assignments of error. The decision of the
district court is reversed and the cause is remanded for further
proceedings.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

MATHIAS G. JANSSEN, PERSONAL REPRESENTATIVE OF THE ESTATE
OF LILA MAE JANSSEN, DECEASED, APPELLANT, V. MICHAEL
TRENNEPOHL, DEFENDANT AND THIRD-PARTY PLAINTIFE, AND RAY
D. RETZLAFF, THIRD-PARTY DEFENDANT, APPELLEES.
421N.W.2d4

Filed March 25, 1988. No. 86-324.

1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, this
court must take the view of the evidence most favorable to the party against
whom the motion is directed and give that party the benefit of all favorable
inferences which may be drawn from the evidence.

2. Summary Judgment. Summary judgment is proper when the pleadings,
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depositions, admissions, stipulations, and affidavits in the record disclose that
there is no genuine issue as to any material fact or as to the ultimate inferences
that may be drawn from material facts, and when the moving party is entitled to
judgment as a matter of law.

3. ___ . The burden is on the moving party to show that no issues of material
fact exist, and unless the party can conclusively do so, the motion must be
overruled. :

. Upon motion for summary judgment the court examines the evidence,
not to decide any issue of fact, but to discover if any real issue of fact exists.

5. Motor Vehicles: Liability. Where a personis injured by the racing of two or more
other parties on a public highway, all engaged in the race are liable, although
only one of the vehicles came in contact with the injured person or the vehicle in
which he was riding.

Appeal from the District Court for Sheridan County. PAUL

D. Empson, Judge. Reversed and remanded for further
proceedings.

Gary J. Nedved and Anne E. Winner of Bruckner, O’Gara,
Keating, Sievers & Hendry, P.C., and James F. Wefso of
Hollstein & Wefso, for appellant.

Kenneth W. Payne, for appellee Trennepohl.

BosLAUGH, CAPORALE, and GRANT, JJ., and Ristand CLARK,
D.JJ.

Crarg,D.J.

Plaintiff, Mathias G. Janssen, personal representative of the
estate of Lila Mae Janssen, brought a wrongful death action
alleging that the defendant, Michael Trennepohl, and Ray
Retzlaff were racing their cars when the Retzlaff car collided
with a car driven by Lila Mae Janssen, causing her death.
Defendant denied the allegations of plaintiff’s petition and
alleged that the sole and proximate cause of the accident was the
negligence of Retzlaff. The district court for Sheridan County
granted defendant’s motion for summary judgment and
dismissed plaintiff’s petition. Plaintiff appeals.

The only issue on appeal is whether the district court erred in
granting summary judgment. In reviewing a summary
judgment, this court must take the view of the evidence most
favorable to the party against whom the motion is directed and
give that party the benefit of all favorable inferences which may
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be drawn from the evidence. Chadd v. Midwest Franchise
Corp., 226 Neb. 502,412 N.W.2d 453 (1987).

On September 7, 1984, Lila Mae Janssen was killed when the
car driven by Retzlaff struck her car on U.S. Highway 20
approximately 3 miles west of Gordon, Nebraska. As a result of
the accident, Retzlaff pled guilty to a criminal charge of motor
vehicle homicide.

At about 10:15 p.m. on September 7, 1984, Retzlaff, with
Donald Molitor as a passenger, left Gordon and drove west on
Highway 20. Highway 20 is a two-lane highway which,
according to Retzlaff, is straight for approximately 2!/2 miles
out to the “corner” or curve where the accident occurred.
Retzlaff recalled passing three vehicles, the first being the car
driven by defendant, whom he knew. Retzlaff denied making
any gestures or giving any indication to defendant that he
wanted to race, but recalled that as he pulled out to pass
defendant he could hear defendant “step on the car a little bit.”
Retzlaff states he then passed two other cars at the same time
and as he approached a curve in the highway saw the taillights
of the Janssen car. Retzlaff tried to avoid the car but lost control
and hit the rear of the Janssen car. Retzlaff estimated that
approximately 45 to 60 seconds had elapsed between passing
the last two cars and impact.

Molitor generally substantiated Retzlaff’s testimony, but
estimated the time between passing the last two vehicles and the
accident was “[t]hirty seconds to a minute, maybe, if even
that.” Molitor also testified that defendant had at times talked
of having raced with Retzlaff and others on prior occasions.

Defendant recalled that as he left Gordon he noticed that
Retzlaff was behind him and that he was going approximately
50 miles per hour when Retzlaff passed him. Defendant stated
that he subsequently saw Retzlaff pass three cars all at once and
that he himself passed those same three cars all at once also.
Shortly thereafter, he saw Retzlaff’s brake lights come on and
applied his brakes. Defendant next observed dust and smoke,
and his car passed through the accident scene. Defendant denies
racing with Retzlaff.

Robert Beguin, a passenger in defendant’s car, stated that
when Retzlaff passed defendant’s car, Retzlaff continued on to
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pass other cars, and before Retzlaff pulled back into the right-
hand lane, defendant also pulled out and passed the same cars
that Retzlaff had just passed. Beguin estimated defendant’s
speed at approximately 70 to 75 miles per hour when defendant
passed the cars. Beguin denied that defendant and Retzlaff
were ever driving down the highway side by side at any time
other than when Retzlaff originally passed defendant and
denied that defendant and Retzlaff were racing. Beguin further
testified that it was common knowledge around school that
defendant would race his car at times.

Joyce Reed testified that two cars passed her on the highway
as she was going about 45 to 50 miles per hour. She did not know
how fast the two cars were traveling, but they were “going very
fast” and passed her in quick succession. She stated that
defendant’s car, which she recognized, passed her first, then the
other car, which she later found to be the Retzlaff car, came up
beside defendant’s car so they were side by side. She noticed that
the cars continued side by side down the highway until they
disappeared in that formation as they traveled over a “knoll” in
the highway. Reed estimated that she observed the cars traveling
side by side for 30 seconds to 1 minute. In her opinion the cars
were racing because they remained side by side for such a long
time and because they were going at such a high rate of speed.
Reed testified that about 30 seconds after the two cars’ taillights
disappeared over the “knoll” she saw “lights swirling” and
“dust in the air,” indicating that something had happened.
Reed then arrived on the accident scene.

Curtiss Smith and his passenger son, James Smith, filed
identical affidavits in which they stated that at about 10:30 p.m.
on September 7, 1984, they were driving west on Highway 20
when they were passed by two cars which were about three car
lengths apart and which were traveling at a high rate of speed.

Gurney Pittenger, a Nebraska State Patrol officer, testified
as an expert in auto accident reconstruction. Pittenger testified
that in his opinion, at the time Retzlaff’s car lost control, about
300 feet from the accident scene, it was traveling 111.45 miles
per hour. Pittenger’s opinion as to why Retzlaff’s car lost
control was essentially that because of his speed Retzlaff
overdrove his headlights and did not see the curve coming up.
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Summary judgment is proper when the pleadings,
depositions, admissions, stipulations, and affidavits in the
record disclose that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be drawn from
material facts, and when the moving party is entitled to
judgment as a matter of law. Chadd v. Midwest Franchise
Corp., 226 Neb. 502, 412 N.W.2d 453 (1987). The burden is on
the moving party to show that no issues of material fact exist,
and unless the party can conclusively do so, the motion must be
overruled. Schrodt v. Sullivan Transfer & Storage Co., 222
Neb. 347, 383 N.W.2d 767 (1986). Upon motion for summary
judgment the court examines the evidence, not to decide any
issues of fact, but to discover if any real issue of fact exists.
Green v. Village of Terrytown, 189 Neb. 615, 204 N.W.2d 152
(1973).

Racing is defined in Neb. Rev. Stat. § 39-602(73) (Reissue
1984) as follows: “Racing shall mean the use of one or more
vehicles in an attempt to outgain, outdistance, or prevent
another vehicle from passing, to arrive at a given destination
ahead of another vehicle or vehicles, or to test the physical
stamina or endurance of drivers over long-distance driving
routes.”

Neb. Rev. Stat. § 39-668 (Reissue 1984) bans racing on
highways:

No person shall drive any vehicle on any highway in any
race, speed competition or contest, drag race or
acceleration contest, test of physical endurance,
exhibition of speed or acceleration, or for the purpose of
making a speed record, and no person shall in any manner
participate in any such race, competition, contest, test, or
exhibition.

As stated in 7A Am. Jur. 2d Automobiles and Highway
Traffic § 799 (1980):

Racing between two motorists on a public highway
constitutes negligence which will render them liable for
injuries proximately resulting to others therefrom. Both
motorists may be held liable under the rule that where two
or more tortfeasors by concurrent acts of negligence
which, although disconnected, yet, in combination, inflict
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injury, all are liable.

This rule was enunciated by the Nebraska Supreme Court as
early as 1921. “Where a person is injured by the racing of two or
more other parties on a public highway, all engaged in the race
are liable, although only one of the vehicles came in contact
with the injured person or the vehicle in which he is riding.”
Thomas v. Rasmussen, 106 Neb. 442, 444-45, 184 N.W. 104,
105 (1921). See, also, Deck v. Sherlock, 162 Neb. 86, 75 N.W.2d
99 (1956). Further, it appears to be the law in all jurisdictions
which have directly addressed this issue. See Annot., 13
A.L.R.3d431(1967).

A review of the evidence in this case reveals a genuine issue of
material facts. The testimony regarding excessive speed, the
manner in which other cars were passed, the side-by-side
driving of the two cars, that defendant and Retzlaff had raced
before, and that defendant had previously raced his car with
others presented evidence which, if believed by the finder of
facts, could justify an inference that defendant and Retzlaff
were engaged in a race and that such a race was the proximate or
a proximately contributing cause of the accident.

Accordingly, the judgment is reversed and the cause
remanded for trial.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

JACQUELEN A. THOMAS, APPELLANT, V. LINCOLN PUBLIC SCHOOLS
AND BOARD OF EDUCATION OF LINCOLN PUBLIC SCHOOLS,
APPELLEES.

421 N.W.2d 8

Filed March 25, 1988. No. 86-407.

1. Appeal and Error. Ordinarily, the Nebraska Supreme Court will dispose of a
case on appeal on the theory on which it was presented in the lower court.

2. Administrative Law: Appeal and Error. Where a board or officer decides no
question of adjudicative fact and no statute requires the board or officer to act in
a judicial manner, such board’s or officer’s orders are not reviewable by error
proceedings.
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Appeal from the District Court for Lancaster County:
WiLLiam D. BLUE, Judge. Reversed and remanded with
directions to dismiss.

Beverly Evans Grenier of Steven D. Burns, P.C., for
appellant.

Edwin C. Perry of Perry, Perry, Witthoff, Guthery, Haase &
Gessford, P.C., for appellees.

HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN,
GRANT, and FAHRNBRUCH, JJ. :

GRANT, J. _

Jacquelen A. Thomas, plaintiff-appellant, filed her
“Amended Petition-In-Error” in the district court for
Lancaster County on January 15, 1986. In that petition in error,
plaintiff alleged that she was employed as a secretary to the
superintendent of schools and to the board of education for the
Lincoln Public Schools from 1967 to August 31, 1985; that on
August 2, 1985, petitioner was given oral notice that her
employment was to be terminated on September 1, 1985 ; that
petitioner was first employed by written contracts, which
terminated on August 31, 1969; and that contracts were
extended yearly thereafter by “intent cards,” the last of which
had been accepted by her in May of 1985.

Petitioner in error further alleged in her amended petition
that she was a classified employee under contract and, as such,
governed by the terms and conditions of the “Personnel
Policies and Regulations of the Lincoln Public Schools.”
Petitioner further alleged that “[a] grievance hearing was held
before a grievance committee of the Board of Education” and
that a decision was rendered by the full board adopting the
recommendation of the committee to deny petitioner’s
grievance.

Petitioner further alleged that the decision of the
respondents was in error and attached “[t]he decision of the
Board of Education” and incorporated that decision in the
amended petition by reference. The hearing before the board
was reflected in nearly 40 pages of testimony.

Respondents, in the district court, filed an “Answer to
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petitioner’s Amended Petition-in-Error” denying most of the
allegations of the petition.

In the district court, the district judge ordered “that the
denial of the petitioner’s grievance by the Board of Education . .
.isaffirmed.”

In short, the pleadings presented a petition in error to the
district court. Plaintiff so pled her case, and the case followed
the normal progression of that procedure. We have followed
the rule that “[o]rdinarily . . . we will dispose of a case on appeal
on the theory on which it was presented in the lower court.”
Lincoln Grain v. Coopers & Lybrand, 216 Neb. 433, 438, 345
N.W.2d 300, 305 (1984). We treat this case, then, on appeal, asa
petition in error filed in the district court.

Neb. Rev. Stat. § 25-1901 (Reissue 1985) sets out the basis
for proceedings by way of a petition in error and provides: “A
judgment rendered, or final order made, by any tribunal, board
or officer exercising judicial functions, and inferior in
jurisdiction to the district court, may be reversed, vacated or
modified by the district court.” Neb. Rev. Stat. § 25-1903
(Reissue 1985) provides: “The proceedings to obtain such
reversal, vacation or modification shall be by petition entitled
petitioninerror....”

Neb. Rev. Stat. § 25-1902 (Reissue 1985) defines a “final
order” thus: “An order affecting a substantial right in an
action, when such order in effect determines the action and
prevents a judgment . . . is a final order which may be vacated,
modified or reversed, as provided in this chapter.”

Examination of the record before us leads to the conclusion
that at no time, in this case, was the Lincoln Board of
Education or the Lincoln Public Schools acting in a judicial
capacity, nor could respondents, or either of them, enter an
order which “in effect determines the action and prevents a
judgment . . . .” It is true that a school board exercises certain
“judicial functions” in connection with certificated employees
under Neb. Rev. Stat. § 79-12,109 (Reissue 1987). Certificated
employees, however, are defined in Neb. Rev. Stat. § 79-12,107
(Reissue 1987) as teachers or administrators. Petitioner does
not allege she is a member of that class.

Further, petitioner does not allege, nor can we find, any
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statutory authority permitting a school board to act as a
tribunal exercising judicial functions with regard to its
employees other than teachers and administrators. Nor can we
determine that any order of a school board in connection with
its regular employees, other than teachers and administrators,
could be such an action as would prevent a judgment, as
referred to in the definition of a final order in § 25-1902.

In a somewhat analogous case, we held in Schoo! Dist. No.
23 v. School Dist. No. 11, 181 Neb. 305, 308, 148 N.W.2d 301,
303-04 (1967), “In the present case the superintendent decided
no dispute of adjudicative fact, and no statute required him to
act in a judicial manner. Such orders are not reviewable by error
proceedings, which are limited to orders made in the exercise of
judicial functions.” Where a board or officer decides no
question of adjudicative fact and no statute requires the board
or officer to act in a judicial manner, such board’s or officer’s
orders are not reviewable by error proceedings.

In this case, the board of education was acting as an
employer and was refusing to renew the employment contract
of an employee. It was not exercising a judicial function. No
statutory provision permits the board to exercise a judicial
function in the case before us, and no board action could
prevent the filing of an appropriate suit by the petitioner in
€error. ‘

The judgment is reversed and the cause remanded with
directions to dismiss the petition in error.

REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.
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ToM W. HEBARD, APPELLANT, V. AMERICAN TELEPHONE AND
TELEGRAPH COMPANY, INC., APPELLEE.
421N.W.2d 10

Filed March 25, 1988. No. 86-484.

1. Demurrer: Pleadings. Pleadings are to be liberally construed, and if so
construed a petition states a cause of action, a demurrer thereto is to be
overruled.

. A demurrer which challenges the sufficiency of the allegations

isa general one.

3. Demurrer: Pleadings: Appeal and Error. In reviewing a ruling on a general
demurrer, this court is required to accept as true all the facts which are well pled
and the proper and reasonable inferences of law and fact which may be drawn
therefrom, but not the conclusions of the pleader.

4. Employment Contracts. An employee’s “at-will” status can be modified by
contractual terms that may be created by employee handbooks and oral
representations.

. Oral representations may, standing alone, constitute a promise
sufficient to create contractual terms which could modify the at-will status of an
employee.

6. Employment Contracts: Trial. Whether specified conduct indicates a promise is
aquestion of fact for atrier of fact.

Appeal from the District Court for Douglas County: JERRY
M. Gitnick, Judge. Reversed and remanded for further
proceedings.

W. Russell Bowie of Ashford, Bowie & Higgins, P.C., for
appellant.

James C. Zalewski of Erickson & Sederstrom, P.C., for
appellee.

HAsTINGS, C.J., WHITE, SHANAHAN, and FAHRNBRUCH, JJ.,
and BLug,D.J.

WHITE, J.

This appeal arises from an order of the district court for
Douglas County sustaining the appellee’s demurrer and
dismissing appellant’s amended petition. '

Appellant’s amended petition alleges that he accepted
employment with Northwestern Bell Telephone Company on or
about May 15, 1960. On January 1, 1984, American Telephone
and Telegraph Company, Inc. (AT&T), was forced to divest
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itself of several of its companies, one of which was
Northwestern Bell.

At the time of divestiture, appellant, Tom W. Hebard, held
the position of telemarketing consultant. Appellant alleges that
he was involuntarily transferred to AT&T after divestiture and
held his same position for 2 weeks, after which time he was
informed that the position no longer existed. He was then
reclassified as an account executive. AT&T’s policies, however,
required that account executives become “certified” in
accordance with procedures set forth in appellee’s certification
guide, a copy of which is attached to Hebard’s amended
petition. Hebard alleges that he fully complied with the
certification process and submitted his required portfolio on or
before the due date. After review, Hebard’s portfolio was
rejected by his superior, Marlin Rogers, and he was demoted to
a communication servicing consultant, a position for which he
had no training.

Appellant further alleges that following the rejection of his
portfolio he was advised by his immediate supervisor not to
appeal Rogers’ decision (such right to appeal is provided for in
the certification guide attached to the amended petition),
because an appeal would result in termination prior to his
eligible retirement date. Hebard retired under protest on July
24, 1985. A copy of his application for “involuntary
retirement” is attached to his amended petition and
incorporated by reference.

AT&T takes the position that Hebard’s amended petition
fails to state a cause of action. In reviewing this case, we are
bound by the rule that pleadings are to be liberally construed,
and if so construed a petition states a cause of action, a
demurrer thereto is to be overruled. Slusarski v. County of
Platte, 226 Neb. 889, 416 N.W.2d 213 (1987). Moreover, a
demurrer which challenges the sufficiency of the allegations is a
general one. Id. In our review of a ruling on a general demurrer,
this court is required to accept as true all the facts which are well
pled and the proper and reasonable inferences of law and fact
which may be drawn therefrom, but not the conclusions of the
pleader. Id. See, also, Ambroz v. Cornhusker Square Ltd., 226
Neb. 899,416 N.W.2d 510 (1987).
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In his amended petition Hebard alleges that an “oral
contract of employment” existed between himself and AT&T.
He states that “part of the oral contract . . . was that [he} would
receive an annual salary plus sales incentives in the performance
of his duties . . . .” He further alleges that his district sales
manager, a superior, “assured” him “that if he complied with
the certification procedures, there would be absolutely no
reason [he] would not become certified and therefore eligible
for incentive compensa’uon

Appellant alleged in the amended petition that he “fully
complied with the certification process [and submitted] his
completed portfolio” on or before the due date. His
certification was denied, he alleges, due to an unfair
performance appraisal, and he was subsequently denied the
right to appeal that decision, due to threats of termination.

The gist of appellant’s complaint, which is admittedly
difficult to decipher, is an action for breach of an employment
contract. Giving the amended petition a liberal construction, as
we are required to do, we find that it is sufficient to state a cause
of action.

This court has several times held that an employee’s “at-will”
status can be modified by contractual terms that may be created
by employee handbooks and oral representations. Jeffers v.
Bishop Clarkson Memorial Hosp., 222 Neb. 829, 387 N.W.2d
692 (1986); Johnston v. Panhandle Co-op Assn., 225 Neb. 732,
408 N.W.2d 261 (1987). Oral representations may, standing
alone, constitute a promise sufficient to create contractual
terms which could modify the at-will status of an employee.
See, Toussaint v Blue Cross, 408 Mich. 579, 292 N.W.2d 880
(1980); Ritchie v Mich Con Gas Co, 163 Mich. App. 358, 413
N.W.2d 796 (1987).

In the case at bar, we express no opinion as to whether the
conduct of the appellee, in making certain representations to
Hebard, indicates a promise which might constitute terms of an
employment contract. Whether such conduct indicates a
promise is a question of fact for a trier of fact. 75 Am. Jur. 2d
Trial § 396 (1974). See, also, Ritchie, supra (whether there was
an implied contract that employment would not be terminated
except for just cause presented a question of fact for the jury, in
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light of representations made by employer to employee).
Liberally construed, plaintiff’s amended petition is sufficient
to state a cause of action. Although it is unartfully drafted, in
essence the amended petition alleges an oral contract of
employment which established provisions for certification as
an account executive, leading to a certain salary plus sales
incentives. Hebard alleges that he “fully complied” with the
certification process but was unfairly denied certification,
which amounted to a breach of promise on the part of AT&T.
Due to that breach, Hebard states, he was forced to retire
“involuntarily” and suffered damages in the form of lost salary.
The district court’s order sustaining defendant’s demurrer to
the amended petition was in error. We reverse and remand for
further proceedings.
REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

RICHARD H. BEHRENS, APPELLANT AND CROSS-APPELLEE, V.
AMERICAN STORES PACKING CO. ETAL., APPELLEES AND CROSS-
APPELLANTS.
421N.W.2d 12

Filed March 25, 1988. No. 87-069.

1. Workers’ Compensation: Court Rules. Neb. Rev. Stat. § 48-163 (Cum. Supp.
1986) provides that the Workers’ Compensation Court may adopt all reasonable
rules necessary for carrying out the intent and purposes of Neb. Rev. Stat.
§§ 48-101 et seq. (Reissue 1984 & Cum. Supp. 1986).

2. Workers’ Compensation. The Workers’ Compensation Act should be liberally
construed so as to accomplish the beneficent purposes of the act.

3. Workers’ Compensation: Appeal and Error. In a review of a workers’
compensation case, the findings of fact by the Workers’ Compensation Court
after rehearing have the same force and effect as a jury verdict in a civil case and
will not be set aside unless clearly wrong.

4. Statutes: Time. Where there has been an amendment to a statute which was a
procedural change and not a substantive change, upon the effective date of the
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amendment, it is binding upon a tribunal, and the date of the tribunal’s
judgment or award is the critical time, not the date of its hearing.

5. Workers’ Compensation: Words and Phrases. Ordinarily, the term “reductionin
the amount of such award” found in Neb. Rev. Stat. § 48-125 (Cum. Supp.
1986) refers to the total amount of the award to the employee. However, the
“amount of such award” includes the issue of total disability.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed in part, and in part reversed and remanded for
further proceedings.

T.J. Hallinan of Law Offices of Cobb & Hallinan, P.C., for
appellant.

Kevin Colleran and David A. Barron of Cline, Williams,
Wright, Johnson & Oldfather, for appellees.

BosLAUGH, WHITE, CAPORALE, SHANAHAN, and GRANT, JJ.,
and CoLwELL,D.J., Retired.

CoLwEeLL, D.J., Retired.

Plaintiff, Richard H. Behrens, appeals a Workers’
Compensation Court three-judge panel’s order denying his
application for medical travel expenses and an increase in
physical therapy expenses. Defendants cross-appeal the order
that continued plaintiff’s right to vocational rehabilitation
services and allowed an attorney fee. We affirm in part, reverse
in part, and remand for further proceedings.

Plaintiff received serious injuries to his left knee in a
February 15, 1979, accident. Upon rehearing, on April 30,
1984, plaintiff was awarded temporary total disability benefits
of $155 per week, medical allowances to continue to receive
future reasonable hospital and medical care, and a right to
vocational rehabilitation training. However, his submitted plan
for training as an environmental laboratory technician was
rejected by the court because he was deficient in apparent
required basic skills, particularly mathematics. As ordered,
plaintiff recontacted the rehabilitation services. In August
1984, he resubmitted his plan for environmental laboratory
technician training to defendants, which rejected the plan.
Plaintiff kept in touch with his rehabilitation specialist
counselor. He attended classes at Southeast Community
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College, Lincoln, Nebraska, principally in remedial math, with
the purpose of qualifying for the same laboratory technician
training. During the 2-year period following the award,
plaintiff had three serious surgical operations and three knee
manipulations; no new training plan was submitted to the
court. On September 5, 1985, defendants filed a motion, Neb.
Rev. Stat. § 48-141 (Reissue 1984), to modify the April 30,
1984, award to find that plaintiff was no longer totally disabled
and to deny plaintiff’s right to vocational rehabilitation
training, because he was violating the court’s order by
continuing to prepare for a training plan previously rejected by
the court. After a one-judge hearing, defendants’ application
was denied by an order entered January 7, 1986.

Defendants appealed, asking for a rehearing before a three-
judge panel. Plaintiff filed no response. However, as later
discussed, the trial issues were apparently expanded to include
plaintiff’s claims for hospital, medical, travel, and physical
therapy expenses. After a 2-day trial on May 22 and July 31,
1986, the panel’s decision and order were entered January 12,
1987, finding that plaintiff remained temporarily totally
disabled and entitled to vocational rehabilitation services
subject to limiting instructions, and (1) ordering that
defendants’ appeal be denied, (2) disallowing plaintiff’s travel
expenses to Georgia, (3) both allowing and disallowing some of
plaintiff’s claimed therapy expenses, (4) allowing the $120
consultation fee of Jack Hughston, M.D., Columbus, Georgia,
(5) reaffirming its prior rejection of plaintiff’s plan for training
as an environmental laboratory technician and ordering him to
seek other plans for training, and (6) allowing plaintiff a $1,500
attorney fee, deposition costs, and court costs. Plaintiff
appeals; defendants cross-appeal.

Plaintiff assigns these three errors: (1) The court erred in
failing to find that he was entitled to be reimbursed for the
travel expenses incurred in traveling to Georgia to consult with
Dr. Hughston, upon the recommendation of his treating
physician; (2) the court erred in failing to find that he is entitled
to recover the charges incurred for physical therapy which did
not exceed the regular charge made for such services in similar
cases; and (3) the court erred in applying the 1975 Nebraska
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Medical Association Relative Value Study to bar recovery of a
portion of his physical therapy expenses.

Central to plaintiff’s appeal are these statutes and
authorities:

The employer shall be liable for all reasonable medical,
surgical, and hospital services . . . which are required by
the nature of the injury and which will relieve pain or
promote and hasten the employee’s restoration to health
and employment . . . subject to the approval of and
regulation by the Nebraska Workers’ Compensation
Court, not to exceed the regular charge made for such
service in similar cases. . . . If the employee shall select a
physician located in a community not the home or place of
work of the employee, and a physician is available in the
local community or in a closer community, no travel
expenses shall be required to be paid by the employer or
hisinsurer. . ..

The Nebraska Workers’ Compensation Court shall
have the authority to determine the necessity, character,
and sufficiency of any medical services furnished or to be
furnished. ...

Neb. Rev. Stat. § 48-120 (Cum. Supp. 1986).

Neb. Rev. Stat. § 48-163 (Cum. Supp. 1986) provides that
the Workers’ Compensation Court may adopt all reasonable
rules necessary for carrying out the intent and purposes of Neb.
Rev. Stat. §§ 48-101 et seq. (Reissue 1984 & Cum. Supp. 1986).

Prior to 1986, rule IV of the Workers’ Compensation Court
provided:

The Nebraska Medical Association 1975 Relative Value
Study when used in conjunction with a conversion factor
of $19 per unit hereby is adopted as a fee schedule o be
used as a guide in setting maximum fees for physician’s
services in Workmen’s Compensation Cases. . . . In any
event, the fees charged shall not exceed the usual and
customary charges for such services in the community if
the usual and customary charges are less than what the use
of the conversion factor would be.

(Emphasis supplied.)
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Effective November 18, 1986, and as filed with the Clerk of
the Nebraska Supreme Court on January 6, 1987, the Workers’
Compensation Court amended rule IV to provide:

The Nebraska Medical Association 1975 Relative Value
Study when used in conjunction with a conversion factor
of $19 per unit hereby is adopted as a fee schedule to be
used as a guide in setting maximum fees for medical
services in Workers’ Compensation cases except for
charges for physical therapy . . . .
(Emphasis supplied.)

Briefly, the relative value study (RVS) chart assigns unit
numbers to medical procedures and services, dependent on
nature and difficulty; the court by rule from time to time
assigned a dollar conversion factor, which in 1986 was $19 per
unit claimed.

The Workers’ Compensation Act should be liberally
construed so as to accomplish the beneficent purposes of the
act. Spiker v. John Day Co., 201 Neb. 503, 270 N.W.2d 300
(1978).

Although defendants were obligated to pay plaintiff’s future
medical expenses pursuant to the April 30, 1984, award, it is not
clear from the record how plaintiff’s claims for hospital,
medical, physical therapy, and travel expenses became issues at
the rehearing, since they were not issues at the prior
modification hearing. There were no supporting formal
pleadings. The findings later made by the court in its January
12, 1987, order, referring to its pretrial order, are helpful:

[T]tis that Order [April 30, 1984], as it relates to vocational
rehabilitation rights, which is the subject of this
Application for Rehearing. The issues set forth in said
pretrial Order are whether plaintiff violated the order of
the Court entered April 30, 1984, relative to vocational
rehabilitation rights and if so, whether plaintiff’s
entitlement to vocational rehabilitation rights should be
terminated and whether his compensation benefits should
be reduced, suspended, or terminated. The parties
stipulated that the issues of whether or not the costs
incurred in having an examination conducted by Dr. Jack
Hughston of Georgia and the costs incurred incidental to
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that examination are compensable, are before the Court.
(Emphasis supplied.)

The compensation court is not bound by “any technical or
formal rules of procedure,” § 48-168 (Cum. Supp. 1986). It
may adopt reasonable rules, § 48-163. Rule XXIV of the
Workers’ Compensation Court (rev. 1986), filed with the Clerk
of this court, provides in part that the pretrial order shall
supersede all other pleadings and shall set forth a statement of
the issues to be determined. We assume that there was some
record made of plaintiff’s medical claims and that it was the
understanding and intention of the court and the parties that
the issues of medical, travel, hospital, and physical therapy
expenses were included in the court’s statement of issues in its
pretrial order. In any event, there was no subject matter
objection made by defendants either at trial or on appeal, and
we do not consider the matter plain error.

TRAVEL EXPENSES

Plaintiff claims error in the denial of expenses of travel in
October 1985 to Columbus, Georgia, for consultation with Dr.
Hughston, a recognized authority on the extensor mechanism
of the knee. Defendants argue that such travel is contrary to
§ 48-120. Dr. Hughston recommended a synovectomy
procedure be first tried, and if not successful, then a
patellectomy (removal of the kneecap).

Patrick Clare, M.D., Lincoln, Nebraska, had been Behrens’
treating physician since February 1979. In 1985, Dr. Clare
referred Behrens to Michael Walsh, M.D., director of sports
medicine at the University of Nebraska Medical Center,
Omaha, Nebraska, for examination. There is conflict in the
evidence whether Behrens was referred to Dr. Hughston by
either Dr. Clare or Dr. Walsh, or whether Behrens made his own
decision for that consultation, and also whether the travel
expense was a reasonable medical expense within § 48-120. Dr.
Walsh suggested that it might be worth a trip to Georgia to see
Dr. Hughston if the insurance carrier would pay the expenses.
Dr. Clare testified that an examination by Dr. Hughston was
not medically necessary, and that “I felt two years ago that he
ought to have a patellectomy.” The patellectomy surgery was
later performed by Dr. Clare. The court allowed Dr. Hughston’s














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































