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CUMULATIVE LIST OF CASES
DISPOSED OF WITHOUT OPINION

No. 85-956: Department of Banking & Finance v. Cariotto.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 85-957: Department of Banking & Finance v. Copple.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 86-093: Cashoili v. State. Stipulation allowed; appeal
dismissed.

No. 86-405: Greenwood Farmers Co-op v. Karnes.
Stipulation allowed; appeal dismissed.

No. 86-411: Cornell v. Cornell. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 86-453: Federal Land Bank of Omaha v. Hanna.
Stipulation allowed; appeal dismissed.

No. 86-721: Century Lumber v. Baker. Motion of appellee
for summary affirmance sustained; judgment affirmed; see
Rule 7B(2).

No. 86-728: Jakes v. Douglas County Hospital. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 86-805: Federal Land Bank of Omaha v. Wagner.
Motion of appellee to summarily dismiss dated October 23,
1986, overruled. Motion of appellee for summary dismissal
dated October 27, 1986, sustained; see Rule 7B(1).

No. 86-1001: Johnson v. Johnson. Stipulation allowed;
appeal dismissed.

No. 86-1059: Zander v. Perrone. Stipulation allowed; appeal
dismissed with prejudice; each party to pay own costs.

No. 87-082: First National Bank & Trust Co. of Kearney v.
Kizzier. Motion of appellant to dismiss appeal sustained; appeal
dismissed.

(xvii)
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No. 87-110: Lease Norwest v. Davis Distributing. Motion of
appellant and appellee to dismiss appeal sustained; appeal
dismissed; each party to pay own costs.

No. 87-199: Hamar v. Forke Bros. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

Nos. 87-255, 87-788: Federal Land Bank of Omaha v.
Wagner. Affirmed. See Rule 7A(1).

No. 87-301: Wright v. Nebraska Liquor Control
Commission. Stipulation allowed; appeal dismissed.

No. 87-322: State v. Kirk. Motion of appellee for summary
dismissal sustained; see Rule 7B(1).

No. 87-343: State v. Schumacher. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

‘No. 87-354: Southeast Nebraska PCA v. Hays. Motion of
appellee for summary dismissal overruled. Affirmed. See Rule
TA(1).

No. 87-411: In re Estate of McAuliffe. Stipulation allowed;
appeal dismissed.

No. 87-442: Neff v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-458: State v. Carlson. Appellant’s motion and
stipulation for order transferring jurisdiction to district court
for further proceedings sustained.

No. 87-466: State v. Hadaway. Affirmed. See Rule 7A(1).

No. 87-468: Bury v. City of Omaha. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. 87-504: State v. Nist. Affirmed. See Rule 7A(1).

No. 87-517: State v. Prothman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-518: State v. Prothman. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-529: State v. Belmont. Affirmed. See Rule 7TA(1).

Nos. 87-530, 87-531: State v. Hunt. Affirmed. See Rule
TA(1).

No. 87-536: State v. Hart. Affirmed. See Rule 7A(1).

No. 87-537: State v. Hart. Affirmed. See Rule 7A(1).
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No. 87-544: Hongsermeier Farms, Inc. v. Wagoner. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. 87-547: W. S. Care, Inc. v. Department of Social
Services. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 87-564: State v. Horr. Affirmed. See Rule 7A(1).

No. 87-590: Bank of Steinauer v. Dobrovolny. Appellants’
motion to lift suspension on account of bankruptcy
proceedings is granted. Appellee’s motion to dismiss appeal for
lack of jurisdiction is sustained. Appeal dismissed.

No. 87-592: Hessler Builders, Inc. v. Monument Mall Assoc.
Stipulation allowed; appeal dismissed.

No. 87-601: State v. Clayton. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-608: State v. Gradin. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-609: State v. Wills. Affirmed. See Rule 7A(1).

No. 87-627: Nave v. Beatrice Foods. Stipulation allowed;
appeal dismissed.

No. 87-629: Roscoe Hill Hatchery, Inc. v. Neco, Inc.
Stipulation allowed; appeal dismissed.

No. 87-658: Pracht v. Pracht. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-664: Holub v. Kucera. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-669: State v. Jones. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-670: State v. Doyle. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-671: State v. Johnson. Affirmed. See Rule 7A(1).

No. 87-676: State v. Majors. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-678: Nebraska Harvestore Systems v. McCarthy.
Motion of appellee for summary affirmance sustained;
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judgment affirmed; see Rule 7B(2).

Nos. 87-697, 87-770: State Bank v. Sullivan. Motion of
appellee for summary dismissal sustained; see Rule 7B(1).
Motion of appellant for extension of brief date and motion to
consolidate cases 87-697 and 87-770 moot.

No. 87-699: Farkas v. Northwestern Bell. Motion of appellee
for summary dismissal sustained; see Rule 7B(1).

No. 87-701: State v. Loving. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-707: Colgrove v. Colgrove. Stipulation of settlement
approved; affirmed as modified by order of the court.

No. 87-710: State v. Laird. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-711: State v. Harris. Motion of appellee for summary
affirmance sustained; judgment affirmed; see Rule 7B(2).

No. 87-717: State v. Ludgwig. Affirmed. See Rule 7A(1).

No. 87-727: State v. Chamberlain. Court finds appeal
wholly frivolous. Motion of court-appointed counsel for leave
to withdraw appearance sustained; judgment affirmed; see
Rule 3B.

No. 87-729: State v. Bothwell. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-734: State v. Cech. Affirmed. See Rule 7A(1).

No. 87-736: State v. Svanda. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-747: State v. Sweeten. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 8§7-749: State v. Vasquez. Affirmed. See Rule 7A(1).

No. 87-750: State v. Billie. Affirmed. See Rule 7A(1).

No. 87-751: State v. Prelle. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.
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No. 87-752: State v. Hampton. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-755: Federal Land Bank of Omaha v. Blankemeyer.
Motion of appellee for summary affirmance sustained;
judgment affirmed; see Rule 7B(2).

No. 87-757: State v. McNeil. Affirmed. See Rule 7A(1).

No. 87-759: State v. Latas. Affirmed. See Rule 7A(1).

No. 87-766: State v. Mason. Motion of appellee for
summary affirmance sustained; judgment affirmed; see Rule
7B(2).

No. 87-780: McSwine v. State. Motion of appellant to
dismiss appeal sustained; appeal dismissed without prejudice.

No. 87-782: In re Interest of Lamb. Motion of appellee to
dismiss appeal and motion of appellant to dismiss appeal
sustained; appeal dismissed.

No. 87-790: State v. Waters. Affirmed. See Rule 7A(1).

No. 87-791: State v. Morris. Affirmed. See Rule 7A(1).

No. 87-797: Federal Land Bank of Omaha v. Franzen. By
order of the court, judgment affirmed; see Rule 7A(1).

No. 87-798: State v. Gainforth. Affirmed. See Rule 7A(1).

No. 87-811: State v. Jones. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-814: State v. Swigart. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-817: Garst v. Garst. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-828: Eggland v. Eggland. Stipulation allowed; appeal
dismissed at cost of appellant.

No. 87-829: State v. Neeman. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-831: State v. Knaff. Affirmed. See Rule 7A(1).
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No. 87-833: Coin-A-Matic Music Co. v. Northern Bank.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 87-834: State v. Thomas. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-838: State v. Brandenburger. Court finds appeal
wholly frivolous. Motion of court-appointed counsel for leave
to withdraw appearance sustained; judgment affirmed; see
Rule 3B.

No. 87-841: Wymodak, Inc. v. City of York. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-842: Briggs v. Wiley. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-843: Urquhart v. Olympic Investment Co. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-845: State v. Martens. Affirmed. See Rule 7TA(1).

No. 87-848: State v. Hagler. Affirmed. See Rule 7A(1).

No. 87-849: State v. Cox. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-850: State v. Evans. By order of the court, cause
remanded to the trial court for further proceedings to permit
appellant to be rearraigned.

No. 87-851: State v. Molck. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-852: State v. Seals. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-853: State v. Winkler. Affirmed. See Rule 7A(1).

No. 87-860: State v. Cox. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.
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No. 87-864: State v. Franklin. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-866: Torres v. Department of Social Services.
Stipulation allowed; appeal dismissed at cost of appellant.

No. 87-869: State v. Bland. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-876: State v. Miller. In accordance with the court’s
order to show cause, the sentence of the defendant is vacated
and set aside and the cause remanded to the district court for
Douglas County for resentencing.

No. 87-878: Francisco v. West Nebraska General Hospital.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 87-883: In re Interest of Tyler. By order of the court,
appeal dismissed for failure to file briefs.

No. 87-884: Woehler v. Archibald. Appeal dismissed. See
Rule 7A(2).

No. 87-889: State v. Hoffman. By order of the court, appeal -
dismissed for failure to file briefs.

No. 87-895: State v. Woods. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-899: State v. Hager. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-900: State v. Portsche. Affirmed. See Rule 7A(1).

No. 87-902: Federal Deposit Insurance Corporation v.
Middagh. Motion of appellant to dismiss appeal sustained;
appeal dismissed.

No. 87-905: Roth v. Roth. By order of the court, appeal
dismissed for failure to file briefs.

No. 87-907: State v. Obst. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-910: State v. Fields. Motion of appellant to dismiss
appeal sustained; appeal dismissed.
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No. 87-916: State v. Clear. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-918: Allen v. Ridenour. Stipulation allowed; appeal
dismissed; each party to pay own costs.

No. 87-921: Lueck v. Troutman. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-923: State v. Lespreance. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-925: Sledge v. Nebraska Liquor Control
Commission. Stipulation allowed; appeal dismissed.

No. 87-926: Federal Land Bank of Omaha v. Martin.
Motion of appellant to dismiss appeal sustained; appeal
dismissed at cost of appellant.

No. 87-930: Amsberry v. Amsberry. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

Nos. 87-931, 87-932, 87-933: State v. Graves. Court finds
appeal wholly frivolous. Motion of court-appointed counsel
for leave to withdraw appearance sustained; judgment
affirmed; see Rule 3B.

No. 87-936: State v. Harvey. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

- No. 87-938: Lanzendorf v. Gunter. Appeal dismissed. See
Rule 7A(2).

No. 87-939: State v. Gamblin. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-943: State v. Spencer. Affirmed. See Rule 7A(1).

No. 87-944: State v. Olds. Affirmed. See Rule 7A(1).

No. 87-947: Nebraska State Bank v. Scollard. Motion of
appellant to dismiss appeal sustained with prejudice; appeal
dismissed at cost of appellant.

No. 87-951: State v. Hyde. Motion of appellant to dismiss
appeal sustained; appeal dismissed with prejudice.

No. 87-952: State v. Hyde. Motion of appellant to dismiss
appeal sustained; appeal dismissed with prejudice.

No. 87-953: State v. Stevens. Court finds appeal wholly
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frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-956: Federal Deposit Insurance Corp. v. Lauritsen.
Motion of appellee for summary dismissal sustained; see Rule
7B(1).

No. 87-957: State v. Perry. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-958: State v. Rozic. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-959: State v. Sellers. Affirmed. See Rule 7A(1).

No. 87-962: Reynolds v. Nauman. Appeal dismissed. See
Rule 7A(2).

No. 87-964: Coker v. Coker. Stipulation allowed; appeal
dismissed.

No. 87-976: Johnson v. Nebraska Public Power Dist.
Motion of appellee for summary dismissal sustained; see Rule
7B(1); motion of Steinberg for order allowing him to appear
pro hac vice moot.

No. 87-982: Bisby v. Crestview Manor. Stipulation allowed;
appeal dismissed.

No. 87-988: State v. Gray Grass. Affirmed. See Rule TA(1).

No. 87-989: State v. Richardson. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-993: State v. Hamilton. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-999: State v. Gagliano. Affirmed. See Rule 7A(1).

No. 87-1000: State v. Kersch. Affirmed. See Rule 7A(1).

No. 87-1001: Ryan v. Barr. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-1003: Tyler v. Alvarez. Motion of appellant to
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dismiss appeal sustained; appeal dismissed.

No. 87-1004: State v. Beahm. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-1006: Bonta v. Scope Cable Television. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-1009: Arndt v. Nelsen. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-1010: Maruska v. Maruska. Appeal dismissed. See
Rule 7A(2).

Nos. 87-1011, 87-1012: State v. Welty. Motion of
court-appointed counsel for leave to withdraw appearance
overruled. Appeal dismissed. See Rule 7A(2).

No. 87-1013: Hibler v. Oliver. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-1014: Coke v. Bar Mart, Inc. All pending motions
denied; by order of the court, judgment summarily affirmed;
see Rule 7A.

No. 87-1018: Smith v. Marcotte. Joint motion for dismissal
allowed; appeal dismissed.

No. 87-1021: State v. Cassidy. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1023: State v. Loux. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1025: State v. Donner. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 87-1029: Palmersheim v. Palmersheim. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-1034: Green v. Jensen. Motion of appellee for
summary dismissal sustained; see Rule 7B(1).

No. 87-1036: State v. Bloxton. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-1038: State v. Niemann. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; appellant’s motion for
appointment of new counsel overruled; judgment affirmed; see
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Rule 3B.

No. 87-1045: Pawnee County Bank v. Droge. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 87-1046: Kuehl v. Schoo! District No. 8. Stipulation
allowed; appeal dismissed.

No. 87-1051: State v. Hill. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1053: State v. Grimm. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1063: State v. Younger. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-1073: Davis v. Beasley. Appeal dismissed. See Rule
TAQ2).

No. 87-1082: State v. Anderson. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-1085: Wall v. Renner. By order of the court, order of
confirmation entered in the district court set aside and matter
remanded.

No. 87-1086: Otoe County National Bank v. Coin-A-Matic
Music Co., Inc. Stipulation allowed; appeal dismissed at cost of
appellant.

No. 87-1096: State v. Alford. Motion of appelles for
summary dismissal sustained; see Rule 7B(1).

No. 87-1103: State v. Harrington. Stipulation allowed;
appeal dismissed with prejudice; each party to pay own costs.

No. 87-1108: State v. Dougherty. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 87-1113: Hofeldt v. Harrison-Hurtz Enterprises.
Stipulation allowed; appeal dismissed with prejudice; each
party to pay own costs.

No. 87-1119: In re Interest of Walker. Motion of appellee to
dismiss appeal sustained; appeal dismissed.

No. 87-1128: Widga v. Sandell. Motion of appellant to
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dismiss appeal sustained; appeal dismissed.

No. 87-1141: Masters v. Salsbury. Stipulation allowed;
appeal dismissed.

No. 87-1149: State v. Radden. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 87-1152: Krause v. Swartz. Stipulation allowed; appeal
dismissed.

No. 88-003: Jacob v. Rosberg. Motion of appellee for
summary dismissal denied. By order of the court, judgment
summarily affirmed; see Rule 7A(1).

No. 88-015: In re Estate of Dorsey. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-016: Simonsen v. Petersen. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-019: Jones v. Eliason & Knuth Drywall Co.
Stipulation allowed; appeal dismissed.

No. 88-027: Sarratt v. Lutheran Medical Center. Stipulation
allowed; appeal dismissed.

No. 88-034: State v. Petty. Court finds appeal wholly
frivolous. Motion of court-appointed counsel for leave to
withdraw appearance sustained; judgment affirmed; see Rule
3B.

No. 88-040: Krumbach v. Krumbach. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-048: State ex rel. Tyler v. Nebraska Board of Parole.
Motion of appellant to dismiss appeal sustained; appeal
dismissed.

No. 88-049: State ex rel. Tyler v. Orr. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. 88-058: State v. Bybee. Stipulation allowed; appeal
dismissed.

No. 88-068: Woodruff v. Randazzo Enterprises. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. 88-084: Majors, Inc. v. Nebraska Department of
Revenue. Stipulation allowed; appeal dismissed; each party to
pay own costs.

No. 88-121: State v. Lentz. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. 88-146: State v. Phillips. Stipulation allowed; appeal
dismissed.
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CASES DETERMINED

INTHE

SUPREME COURT OF NEBRASKA

STATE EX REL. NEBRASKA STATE BAR ASSOCIATION, RELATOR, V.

PAauL L. DOUGLAS, RESPONDENT.
416 N.W.2d 515

Filed December 4, 1987. No. 85-535.

Disciplinary Proceedings: Appeal and Error. A proceeding to discipline an
attorney is a trial de novo on the record, in which the Supreme Court reaches a
conclusion independent of the findings of the referee, provided, where credible
evidence is in conflict on a material issue of fact, the Supreme Court considers
and may give weight to the fact that the referee heard and observed the witnesses
and accepted one version of the facts rather than another.

Disciplinary Proceedings. In a disciplinary proceeding against an attorney, the
complaint must be established by clear and convincing evidence.

. In a disciplinary proceeding against an attorney, the basic issues are
whether discipline should be imposed and, if so, the type of discipline
appropriate under the circumstances.

Miranda Rights. The warning specified in Miranda v. Arizona, 384 U S. 436, 86
S. Ct. 1602, 16 L. Ed. 2d 694 (1966), is required only when a law enforcement
officer has restricted the freedom of the person interrogated, thereby rendering
such personin “custody.”

Fraud. When a relationship of trust and confidence exists, the fiduciary has the
duty to disclose to the beneficiary of that trust all material facts, and failure to
do so constitutes fraud.

Public Officers and Employees. Throughout the United States, public officers
have been characterized as fiduciaries and trustees, charged with honesty and
fidelity in administration of their office and execution of their duties.

- The relationship between a state official and the state is that of principal
and agent and trustee and cestui que trust. A public office is a public trust. Such
offices are created for the benefit of the public, not for the benefit of the
incumbent.

Fraud: Intent. Fraud may consist of the omission or concealment of a material
fact, if accompanied by the intent to deceive under circumstances which create
the opportunity and duty to speak.

Fraud. Where one has a duty to speak, but deliberately remains silent, his silence
is equivalent to a false representation.

Constitutional Law: Public Officers and Employees: Disciplinary Proceedings.

n
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The constitutionality of the Nebraska Political Accountability and Disclosure
Act, Neb. Rev. Stat. §§ 49-1401 et seq. (Reissue 1984), is generally irrelevanttoa
disciplinary proceeding. Ordinarily, a respondent has no standing to challenge
theact.

Disciplinary Proceedings. An attorney may be subjected to disciplinary action
for conduct outside the practice of law for which no criminal prosecution has
been instituted or conviction had.

Fraud. One who furnishes false information to the government in feigned
compliance with a statutory requirement cannot defend against prosecution for
his fraud by challenging the validity of the requirement itself.

Contracts: Intent. A written contract expressed in unambiguous language is not
subject to interpretation or construction, and the parties’ intention must be
determined from its contents alone.

Disciplinary Proceedings. Violation of any of the ethical standards relating to
the practice of law, or any conduct of an attorney in his professional capacity
which tends to bring reproach upon the courts or the legal profession,
constitutes grounds for suspension or disbarment.

Disciplinary Proceedings: Public Officers and Employees. The conduct of a
government attorney is required to be more circumspect than that of a private
lawyer. Improper conduct on the part of a government attorney is more likely to
harm the entire system of government in terms of public trust.

Disciplinary Proceedings. The determination of what is appropriate discipline
requires consideration of the nature of the offenses, the need for deterrence of
similar future misconduct by others, maintenance of the reputation of the bar as
awhole, protection of the public and clients, the expression of condemnation by
society on moral grounds of the prohibited conduct, and justice to the
respondent, considering all the circumstances and his present or future fitness to
continuein the practice of law.

. The purpose of a disciplinary proceeding is not so much to punish an
attorney as it is to determine, in the public interest, whether he should be
permitted to continue to practice law.

Original action. Judgment of suspension.

Dennis G. Carlson, Counsel for Discipline, and Thomas J.

Walsh, for relator.

William E. Morrow and Tamra L. Wilson of Erickson &

Sederstrom, P.C., for respondent.

Robert M. Spire, Attorney General, and A. Eugene Crump,

for State of Nebraska.

BosLAauGH, C.J., Pro Tem., HASTINGS, SHANAHAN, and

GRraNT, JJ., and MoraN and Howarp, D. JJ., and COLWELL,
D.J., Retired.
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PER CURIAM.

This is a disciplinary proceeding against Paul L. Douglas,
respondent, who was admitted to the practice of law in
Nebraska on June 18, 1953. He was elected county attorney of
Lancaster County, Nebraska, in 1961, and Attorney General of
Nebraska in 1975. He held the office of Attorney General until
his resignation effective January 2, 1985.

Commencing in 1976 and extending through 1981, the
respondent had a number of transactions with Marvin E.
Copple, who was developing land for residential purposes in
and near Lincoln, Nebraska. Copple was also an officer and
director of Commonwealth Savings Company. The
respondent’s activities in these matters are the basis for the
charges filed against him in this proceeding. These matters were
also the basis for articles of impeachment against the
respondent, adopted by the Legislature on March 14, 1984, and
an indictment returned on June 14, 1984. See, State v. Douglas,
217 Neb. 199, 349 N.W.2d 870 (1984); State v. Douglas, 222
Neb. 833, 388 N.W.2d 801 (1986).

Although the facts in this case are generally the same as those
stated in the impeachment case, there are important differences
in the question presented. In the impeachment case the evidence
was presented to this court, sitting as an impeachment court, to
try the articles of impeachment adopted by the Legislature
against Paul Douglas, the Attorney General of Nebraska. By a
divided court, respondent was found not guilty of the
impeachment charges. The court held that “an impeachment
proceeding is to be classed as a criminal prosecution in which
the State is required to establish the essential elements of the
charge beyond a reasonable doubt.” State v. Douglas, supra,
217 Neb. at 201, 349 N.W.2d at 874.

In this proceeding, we are reviewing charges that respondent
was guilty of misconduct as a lawyer in various described
activities set out in the formal disciplinary charges against him.
Although some of those charges are similar to the impeachment
articles, others are not. As an example, the articles of
impeachment made no reference to the Nebraska Political
Accountability and Disclosure Act, Neb. Rev. Stat. §§ 49-1401
et seq. (Reissue 1978 & 1984), the violation of which is the basis
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for five of the counts alleged in this proceeding.

The standard of proof in this proceeding is proof by clear
and convincing evidence, and the question is not whether the
respondent was guilty of an impeachable offense, but whether
the conduct of the respondent violated the Code of
Professional Responsibility. The issues to be decided are
different; the burden of proof is different; and the evidence
presented is different.

Formal charges against the respondent in this matter were
filed in this court on July 8, 1985, by the Disciplinary Review
Board of the Nebraska State Bar Association. Additional
charges were filed on July 24, 1985, and October 7, 1986, by the
Counsel for Discipline of the Nebraska State Bar Association.

The respondent’s answer was filed on October 8, 1985, and
additional answers were filed on October 21, 1986, and
November 10, 1986.

On November 4, 1985, Thomas R. Burke was appointed
referee. .

The complainant’s reply was filed on November 12, 1986.

The hearing before the referee commenced on November 18,
1986, and continued for 6 days. Nine volumes of testimony and
over 85 exhibits were offered.

The referee filed his report on January 23, 1987. Exceptions
to the report of the referee were filed by the Counsel for
Discipline on January 28, 1987. Written briefs were then filed,
and the matter was heard in this court on April 24, 1987.

Although the formal charges consisted of 11 counts, the
complainant elected to present no evidence in regard to count
X. Our opinion, therefore, will discuss only the remaining
counts. '

The record shows, and the referee found, that in 1976 the
respondent and Paul Galter, a friend of the respondent’s,
agreed with Marvin Copple to assist Copple in the development
of atract of land in Lincoln, Nebraska, that was to be known as
Fox Hollow. Copple was a vice president and director of
Commonwealth Savings Company, an industrial loan and
investment company. Copple was to supply the capital, and the
respondent and Galter were to do some of the work, including
legal work. The respondent and Galter were to be compensated
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through an arrangement that involved conveying some of the
lots to the respondent and Galter. When Copple found
purchasers for the lots, the respondent and Galter were to
convey to the purchasers and retain the difference between the
price paid by the purchasers and the amount paid to Copple
after the lots had been sold.

The respondent and Galter signed three purchase
agreements, dated January 12, 1977; September 8, 1977; and
June 1, 1979,

The January 12, 1977, agreement described 26 lots, for
which the respondent and Galter agreed to pay $241,774. The
agreement acknowledged payment of $100 per lot and
contained provisions requiring payment of the balance due,
with interest.

On April 20, 1977, the respondent executed a promissory
note and a mortgage in the amount of $241,774 to
Commonwealth. A check from Commonwealth in the amount
of $241,774, payable to the respondent, Galter, and Copple,
was endorsed by the respondent and Galter and delivered to
Copple. '

The September 8, 1977, agreement described 40 lots, with a
purchase price of $320,755. The June 1, 1979, agreement
described 12 lots, with a purchase price of $105,600.

On December 27, 1977, the respondent and Galter received
$371,814 through a transaction arranged by Copple. A
Commonwealth check payable to J.A. Driscoll, Copple’s
secretary, was delivered to the respondent and Galter, who
endorsed the check and deposited it in their partnership
P.P.S.S’s account. Copple conveyed 30 of the lots involved in
the September 8, 1977, agreement to the respondent, who then
conveyed the 30 lots to Driscoll. Copple received $320,755 of
the proceeds by check from PPS.S.

On July 20, 1979, Driscoll paid the respondent and Galter
$120,000 for the 12 lots described in the June 1, 1979,
agreement. The respondent and Galter then paid Copple
$105,600.

As a result of these transactions, the respondent and Galter
each received approximately $44,772. The respondent also
received $37,500 directly from Copple for his services to Copple
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in connection with Fox Hollow and another development
known as Timber Ridge.

The respondent’s activities in regard to the Fox Hollow and
Timber Ridge developments included services in connection
with an easement for sewerlines across property adjacent to Fox
Hollow; obtaining an executive order for installation of
utilities; and services in connection with problems regarding a
flood plain easement, the construction of a powerline near Fox
Hollow, and noise problems resulting from aircraft flights over
Timber Ridge.

In 1981 and 1982, Paul Amen, director of the Nebraska
Department of Banking and Finance, requested additional
legal assistance from the respondent, as Attorney General. An
assistant attorney general hired for that purpose left, after 1
week, in late September or early October 1982. At about this
time, a Federal Bureau of Investigation agent, John Campbell,
advised Amen concerning investigation of matters involving
the First Security Bank and Trust of Beatrice, Nebraska. Agent
Campbell told Amen that the Beatrice investigation might spill
over into Commonwealth. Amen then told the respondent there
was a serious need for additional legal assistance, and alluded to
the Beatrice investigation and the possible spillover to
Commonwealth.

On March 10, 1983, a copy of a letter to Amen from Agent
Campbell’s supervisor was sent to the respondent. The letter
specifically mentioned a more than $750,000 loan transaction
in which the proceeds of the loan went to S.E. Copple, Marvin’s
father and president of Commonwealth, and none to the
“borrower.” The March 10 letter was discussed at a meeting in
the respondent’s office on March 14, 1983. At that time Amen
was attempting to prevent Commonwealth from becoming
insolvent.

In early May 1983, Barry Lake, counsel for the Department
of Banking, told the respondent that he had information about
a transaction in which Marvin Copple had received $500,000
from Commonwealth, a part of which might constitute theft.

At about this time, respondent assigned Ruth Anne Galter,
an assistant attorney general, to the banking department. In
June 1983, she mentioned the $500,000 transaction involving
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Marvin Copple to the respondent.

On November 1, 1983, Amen declared Commonwealth
insolvent. On November 18, 1983, the respondent appointed
David A. Domina as a special assistant attorney general to
handle matters involving Commonwezlth. It was at this time
that the respondent determined he was disqualified from
handling matters relating to Commonwealth.

On November 30, 1983, Domina examined the respondent
under oath concerning his transactions with Copple. When
asked what arrangement the respondent had with Copple for
compensation for his services with respect to Fox Hollow, the
respondent described the lot sale arrangement only. In fact, the
respondent had received $37,500 from Copple, most of which
was for his services in regard to Fox Hollow.

In a letter to Richard G. Kopf, special counsel for the Special
Commonwealth Committee of the Legislature, dated February
6, 1984, the respondent admitted that he had received a total of
$77,272.11 for his services for more than 1,500 hours of work
over a period of 5 years.

At a hearing before the Special Commonwealth Committee
on February 24 or 25, 1984, the respondent admitted that he
knew the purpose of Domina’s questions on November 30,
1983, and that he should have supplied Domina with the
information concerning the money he had received from
Copple.

Additional facts will be discussed in the analysis relating to
particular counts.

A proceeding to discipline an attorney is a trial de novo on
the record, in which the Supreme Court reaches a conclusion
independent of the findings of the referee, provided, where
credible evidence is in conflict on a material issue of fact, the
Supreme Court considers and may give weight to the fact that
the referee heard and observed the witnesses and accepted one
version of the facts rather than another. See, State ex rel.
Nebraska State Bar Association v. Walsh, 206 Neb. 737, 294
N.W.2d 873 (1980); State ex rel. Nebraska State Bar Assn. v.
Jensen, 171 Neb. 1, 105 N.W.2d 459 (1960). Cf. Hughes v.
Enterprise Irrigation Dist., 226 Neb. 230, 410 N.W.2d 494
(1987).
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In its de novo review of the record in a disciplinary
proceeding against an attorney, and to sustain a particular
complaint against an attorney, the Supreme Court must find
that the complaint has been established by clear and convincing
evidence. State ex rel. NSBA v. Roubicek, 225 Neb. 509, 406
N.W.2d 644 (1987); State exrel. NSBA v. Kelly, 221 Neb. 8, 374
N.W.2d 833 (1985); State ex rel. Nebraska State Bar Assn. v.
Michaelis, 210 Neb. 545, 316 N.W.2d 46 (1982). We have
referred to this standard of proof as “ ‘a clear preponderance
of the evidence . . . > ” See State ex rel. NSBA v. Kelly, supra at
12,374 N.W.2d at 836.

In a disciplinary proceeding against an attorney, the basic
issues are whether discipline should be imposed and, if so, the
type of discipline appropriate under the circumstances. State ex
rel. NSBA v. Roubicek, supra, State ex rel. NSBA v. Kelly,
supra.

The Code of Professional Responsibility (Code) originally
adopted by this court in 1970, as amended, consists of nine
basic canons, supplemented by ethical considerations (EC) and
disciplinary rules (DR). All of the counts allege a violation of
one or more of the following subsections of Canon 1, DR 1-102,
of the Code:

(A) A lawyer shall not:
(1) Violate a Disciplinary Rule.

(3) Engage inillegal conduct involving moral turpitude.

(4) Engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation.

(5) Engage in conduct that is prejudicial to the
administration of justice.

(6) Engage in any other conduct that adversely reflects
on his fitness to practice law.

All of the counts also allege a violation of the respondent’s
oath as an attorney, as set out in Neb. Rev. Stat. § 7-104
(Reissue 1983).

COUNTI

In its “formal charge” against respondent, the Committee

on Inquiry of the Second Disciplinary District alleged:
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COUNTI

1. From the year 1977 to and including 1980, Paul L.
Douglas, the Respondent, purchased real estate from the
said Marvin E. Copple and provided to him consulting
and legal services regarding various land developments
undertaken by the said Marvin E. Copple.

2. That in the sworn statements of November 30, 1983,
and December 12, 1983, hereinabove referred to, which
were given and made by the said Paul L. Douglas,
Respondent, he was asked numerous questions by the said
David A. Domina, Special Assistant Attorney General of
the State of Nebraska, concerning compensation and legal
fees received by Paul L. Douglas, Respondent, from the
said Marvin E. Copple; that in said sworn statements,
Paul L. Douglas, Respondent, knowingly and
intentionally failed to disclose to said David A. Domina,
Special Assistant Attorney General of the State of
Nebraska, that he, the Respondent, had actually received
compensation and legal fees from the said Marvin E.
Copple during the years 1977 to and including 1980, in the
aggregate amount of $37,500.00.

3. That the above alleged acts of the Respondent, as set
forth in this Count I, constitute a violation of the oath of
office of an attorney taken by the said Respondent at the
time he was admitted to practice law in the State of
Nebraska, as set forth in Section 7-104, Revised Statutes
of Nebraska, 1943, and all of which were and are a
violation of the following provisions of the Code of
Professional Responsibility adopted by the Supreme
Court of the State of Nebraska on May 1, 1970, and as
subsequently amended, to wit:

DR 1-102 Misconduct.

(A) A lawyer shall not:

(1) Violate a Disciplinary Rule.

(3) Engage in illegal conduct involving moral
turpitude.

(4) Engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation.

(6) Engage in any other conduct that adversely
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reflects on his fitness to practice law.

Sometime before his election as Attorney General,
respondent and Paul Galter, an attorney and friend of
respondent’s, had borrowed from four banks to cover a $40,000
loss sustained in their joint venture for trading in the
commodities market. The bank loans were still unpaid in 1976,
after respondent became Attorney General. As related by
Galter:

I had also had a business venture with Paul [respondent] in
the commodity market that had been ongoing for several
years which had resulted in losses to both of us, and I
thought that — and I know that Paul was looking for
some type of outside activity to supplement his own
regular income as the Attorney General so that he could
repay that loss.

In April 1976, Marvin Copple had purchased undeveloped
farmland, later known as Fox Hollow, and had used the
services of Galter in acquisition of that farmland. Copple
anticipated 230 lots in the proposed residential development of
the farmland and 697 lots in a contemplated total development
which would include other land. According to Copple, Galter,
as Copple’s attorney, suggested that “we include General Paul
Douglas in on it and that he would — that Paul Douglas would
be a good team member to help with the problems that would be
coming up.” Copple met with Galter and respondent, and, after
discussing the prospective real estate development, later
reached a “mutual agreement that [Galter and respondent]
would be compensated for the work that they did,” when lots
sold by Copple at a “discount” to Galter and respondent would
be resold at a higher price with the “profit” split between Galter
and respondent. While Galter did legal research regarding the
development, respondent’s “role was primarily to counsel with
[Copple and Galter]; come up with the ideas and work on
whatever matters needed to be developed.” According to
respondent, at an unspecified time during such relationship,
respondent and Copple agreed that respondent “ought to be
compensated for work — as work was completed at a — at a
price that [we] agreed that I [respondent] should be
compensated.” Thereafter, as different projects were
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completed, Copple paid respondent for work done regarding
thereal estate developments.

Respondent’s work for Copple related to three Fox Hollows
(Fox Hollow Addition, Fox Hollow First, and Fox Hollow
Second) and another Copple development, Timber Ridge.
Although respondent never submitted a bill or statement for
services rendered, he told Copple the things he was doing or had
done involving Copple’s developments, and Copple would then
issue a check to pay respondent.

In 1978, Copple paid respondent $5,000 for work pertaining
to storm sewers in Fox Hollow. In his federal income tax return
for 1978, respondent reported total taxable income of $40,687,
including his salary of $32,500 as Attorney General and $5,000
as a “management fee” from an unidentified source. During
1979, respondent assisted Copple by monitoring eminent
domain proceedings by the city of Lincoln to acquire a
municipal easement which benefited Fox Hollow in the form of
sewer.and utility service for the development. For services
regarding the easement, Copple paid respondent $5,000 on
April 12, 1979. Later in 1979, respondent did additional work
for Copple which pertained to Timber Ridge and a noise
problem caused by military aircraft flying over the
development. Respondent communicated with the commander
of Offutt Air Force Base and received information about
military use of the Lincoln airport near Timber Ridge. On
September 5, 1979, Copple paid respondent $7,500 for work on
Timber Ridge. Respondent’s federal tax return for 1979 showed
total taxable income of $64,562, including his salary as
Attorney General in the amount of $39,500 and a management
fee (source unidentified) of $12,500. In 1980, respondent
represented Copple concerning a flood plain easement
regarding Fox Hollow. That representation involved contacts
with lawyers for the U.S. Corps of Engineers and with the U.S.
attorney for Nebraska. As reimbursement for expenses
incurred regarding the Timber Ridge development, Copple
paid respondent $2,500 on April 25, 1980. On August 29, 1980,
Copple issued a check for $5,000 payable to respondent for
work relative to the Corps of Engineers and the flood plain
pertaining to Fox Hollow. By an additional check, Copple paid
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respondent $15,000 on December 23, 1980, for the flood plain
matter. In his federal income tax return for 1980, respondent
reported total taxable income of $51,681, including his
Attorney General’s salary of $39,500 and $15,000 as a
management fee from an unidentified source. Therefore, for
respondent’s services rendered on Copple’s two real estate
developments, Fox Hollow and Timber Ridge, during the
period from 1978 to 1980, Copple, by five checks, paid
respondent the aggregate sum of $37,500, of which $30,000
related to work on Fox Hollow and $7,500 to work on Timber
Ridge.

After Commonwealth Savings Company was declared
insolvent in November of 1983, David A. Domina was
appointed by respondent as a special assistant attorney general
for the State of Nebraska to investigate the circumstances
surrounding the financial collapse of Commonwealth. In a
transcribed interview conducted on November 30, 1983, at the
offices of the Attorney General in the State Capitol, respondent
acknowledged that he was Nebraska’s Attorney General, and,
after the Miranda warning was stated to respondent, see
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d
694 (1966), the following questions were asked by Domina,
with answers given by respondent:

Q. Did you serve as counsel in connection with [Timber
Ridge] development and receive compensation?

A. Yes.

Q. Were there other developments in addition to the
Fox Hollow and Timber Ridge in which you served as
counsel for Marv Copple or any of the Copple family?

A. First of all, I did no other business with anybody else
in the Copple family except Marv.

Q. All right. Were there other developments, then,
besides Fox Hollow and Timber Ridge for which you were
paid for services as counsel?

A. There was always something coming up, and as it
was requiring my time and my counsel — and I would
remind him of it and periodically — he would pay me for
it....
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Q. Did you ever specifically bill Mr. Copple for your
counsel on these other projects other than Fox Hollow and
Timber Ridge?

A. No.

Q. Did you ever give him orally, you know, a figure or
ask for a specific amount of compensation on those other
projects?

A.No.

Q. How did he pay you for your services on the projects
other than Fox Hollow and Timber Ridge or did he?

A. Henever did pay me.

Q. With respect to Fox Hollow, then, what was the
arrangement that you had with Mr. Copple for
compensation for your services as counsel, then?

To the last question asked by Domina, respondent again
stated the plan whereby he and Galter acquired lots from
Copple at a reduced price, or “discount,” and expected to resell
those lots at a price greater than the purchase price, thereby
making a profit which would “compensate us for the work that
we had done helping Marvin develop those lots.”

Domina then continued the questioning:

Q. Okay. I want to be sure that I understand the terms
of the compensation on that arrangement and then I can
goontosomething else here. . ..

A. ... [Marvin Copple] was more than willing to share
that profit and to compensate people for — for the money
that he was making with the people that helped him put it
together. . ..

... I was confident that he would compensate us well
because he was going to have to — if he didn’t compensate
us well for it, it was all going to go to taxes anyway. But I
think it was a way, and I didn’t — you know, if he did it by
the lot or if he just paid us in cash, he would have had the
same tax problem. I don’t think he — he saw that solve

any of his tax problems by doing it with contracts.
In the course of the November 30 interview, respondent
mentioned his dissatisfaction expressed to Marvin Copple
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concerning compensation derived from resale of the lots.
Respondent then stated that Copple had told him not to worry
about the situation, because the profit on resale of the lots
would “well compensate us for the services that we had
rendered” regarding the Copple real estate developments.

A second interview of respondent was conducted by Domina
at the Capitol on December 12, 1983. Domina renewed his
inquiry into respondent’s involvement in Copple’s real estate
developments and compensation for services rendered to
Copple. When Domina asked a question concerning
respondent’s interest in Timber Ridge, the following transpired:

Q. You were going to get a fractional interest in the
whole tract?

A. That’s correct.

Q. What was the fraction?

A. Ten percent —

Q. For you and ten percent for Galter?

A. Correct.

Q. Was that his compensation for your work and its
development?

A. And there was a lot more work to be done to develop
it, yes.

Q. But it was compensation?

A. Yes.

Q. So, in that connection the arrangements were the
same as the Fox Hollow -

A. No, no. No, there wasn’t going to be anything the
way Fox Hollow was done.

With Fox Hollow what we did was we bought lots at a
lower price and then made whatever amount of profit we
were going to make from the sale of the lots.

Q. I thought I understood you to say in your first
statement that you were allowed to get into the Fox
Hollow deal as compensation for consultation services?

A. Yes. But I mean I didn’t give a percentage. I didn’t
get a percentage.

Q. But you were allowed to buy lots without investing
any money?

A. Right. But on this one we were going to get a
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Q. Okay. Instead of specificlots. . . .
A. Yes.

Q. You were to get an undivided 10th interest in
exchange for your services?

A. Yes.

Q. But at Fox Hollow you had specific lots?

A. That I hadtobuy.

On February 6, 1984, respondent wrote a letter to Richard G.
Kopf, special counsel for the Special Commonwealth
Committee of the Nebraska Legislature. In that letter, which
respondent signed as Attorney General, he reiterated the
compensation arrangement with Copple, that is, Copple “was
willing to compensate us for our services by allowing us to
participate in the profits of future lot sales.” In his letter to
Kopf, respondent also wrote:

I received compensation in the form of reduced price
purchases of Fox Hollow lots, money, and a, to date
unconveyed, 10% interest in Timber Ridge. The interest in
Timber Ridge will not now be conveyed and is of
questionable value in any event. That compensation was
paid to me in accordance with the general agreement and
understanding between Paul Galter, myself and Marvin
Copple. As the course of dealings proceeded, the oral
agreement and the method of compensation was changed.
Later, in his letter of February 6 to Kopf, respondent stated:
Although I advised Mr. Domina that Marvin Copple made
payments to me from time to time, no one has ever asked
me whether or not the only payments I received for my
services in connection with all the real estate developments
in which Paul Galter, Marvin Copple and I were involved
were received as profits from the lot sales. Because of the
extensive additional work which I did and in which Paul
Galter had little participation relating to the noise
problems, alternative construction methods, the flowage
easement and miscellaneous other matters, | was paid a
total of $32,500 during 1978, 1979 and 1980. For more
than 1,500 hours of work over a period of five years, I
received a total of $77,272.11.
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At a hearing before the Special Commonwealth Committee
on February 24, 1984, respondent referred to the Domina
interviews and told the committee:

I wish 1 would have told them about the extra 32 five. I
didn’t, but that hardly puts me in the role that he says that
I belong in, but interestingly enough, on his examination
of me, he asked me this question: “All right. Were there
other developments, then, besides Fox Hollow and
Timber Ridge for which you were paid for services as
counsel”? That was the question. “Were there other
developments besides Fox Hollow and Timber Ridge for
which you were paid for services as counsel”, and I
responded, “There was always something coming up, and
it required my time and counsel. I would remind him of it
periodically; he would pay me for it”. Now, he didn’t
pursue that. It is quite obvious that I didn’t volunteer it,
and [ should have.

On the next — Later on on that page, he asks the
question slightly different, and I played the part of the
lawyer and answered his question. Again, I say, I should
have told him. “Did you especially bill Mr. Copple for
your counsel on these other projects other than Fox
Hollow and Timber Ridge”? And the answer was, “No”,
and that is a correct answer, but I knew what he wanted.
“Did you ever give him orally, you know, a figure or ask
for a specific amount for compensation on these other
projects”? The answer was, “No”. “How did he pay you
for your services on the project other than Fox Hollow?
How did he pay you for your services on the projects other
than Fox Hollow and Timber Ridge, or did he”? I
answered the first part of the question by saying, “He
never did pay me”, meaning he never did pay me for
projects other than Fox Hollow and Timber Ridge, and I
realize that when I got my statement, and one of the first
things we talked about, and one of the things that I did in
the two-week period of time was to put it in the report, not
only put it in that I had gotten paid, but tell you the exact
amount of money that I made.

In the course of the legislative hearing, and in response to
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interrogation by special counsel Kopf concerning
nondisclosure of fees paid by Copple, respondent remarked:
Every time this investigation moves along, it seems like
there is always another little matter that seems to be the
great big focal point. All of a sudden, it seems like the
whole purpose of this 16-man committee — 16-person
committee — excuse me — is why I didn’t disclose the 32
five....
In further questioning by Kopf concerning the Domina
interview of November 30, 1983, and respondent’s failure to
mention the “fees” paid by Copple, respondent responded:
“You are saying to me, why didn’t you volunteer more than the
answer to the question, and I have told you, I’m sorry. I wish |
would have, and I should have. I admit that.”

In June 1984, a newspaper article listed the checks from
Marvin Copple to Douglas. The total of those checks was
$37,500, not $32,500 as previously mentioned by respondent in
his letter to Kopf and in his statements before the special
legislative committee. By reviewing his bank statements,
respondent verified the payments by Copple, filed an amended
income tax return for 1980, and stated that he honestly believed
his total “additional compensation was thirty-two five, where
in fact it was thirty-seven five.” In his amended tax return for
1980, respondent also explained the previously omitted
payment from Copple: “During the taxable year 1980, the
taxpayer received a check for $5,000.00 from Marvin Copple. It
has subsequently been determined that this amount is earned
income.”

Respondent resigned as Attorney General on January 2,
1985.

In proceedings before the referee appointed for the
disciplinary process now under examination, respondent was
questioned about the Domina interview of November 30, 1983:

Q. ... Andwasitin astatement that Mr. Domina asked
you about your compensation, and you didn’t him tell
[sic] about — about the thirty-seven five?

A. That’s not true at all.

Q. Did you tell him about the thirty-seven five?

A.ldidnot.
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Q. Did you later testify that you knew what he wanted,
but you decided to play lawyer, and you just didn’t tell him
aboutit?

A. That’s true.

At the hearing before the referee, respondent also
acknowledged that he had been paid $5,000 in 1978, $12,500 in
1979, and $20,000 in 1980, or payments in the total of $37,500,
as compensation for services rendered concerning the Copple
real estate developments, and that moneys retained from the
“lot transactions” as well as the $37,500 paid by Copple were
“compensation for services rendered” for Marvin Copple.

In hisreport, the referee made the following findings:

7. Marvin Copple, Paul Galter, and the Respondent
agreed orally that Galter and the Respondent would be
compensated for their services with respect to the Fox
Hollow development by means of an arrangement by
which Copple would convey certain lots in the
development to Galter and the Respondent at specified
prices, and, once Copple had found third-party
purchasers for the lots, Galter and the Respondent would
convey the lots to the third parties, pay to Copple the
original purchase price, and retain the balance as
compensation for services to Copple. . . .

14. In addition to profits from lot sales, the Respondent
asked Marvin Copple to pay him directly for services
related to Copple’s real estate developments. Copple write
[sic] six checks to the Respondent in the following

amounts:
December 19, 1978 $ 5,000.00
April 12, 1979 5,000.00
September 5, 1979 7,500.00
April 25, 1980 2,500.00
August 29, 1980 5,000.00
December 27, 1980 15,000.00

The total of the six checks was $40,000. The April 25, 1980
check for $2,500 apparently was for the purpose of
reimbursement for expenses related to the Timber Ridge
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development . . . . The Respondent retained the proceeds
from the other five checks, in a total amount of $37,500,
for compensation for his services on various aspects of the
Fox Hollow and Timber Ridge developments.

25. On November 30, 1983, David Domina asked if
there were developments “besides Fox Hollow and
Timber Ridge for which you were paid for services as
counsel?” The Respondent answered, “There was always
something coming up, and as it was requiring my time and
my counsel — and I would remind him of it and
periodically — he would pay me for it.” . . . Domina then
asked, “Did you ever specifically bill Mr. Copple for your
counsel on these other projects other than Fox Hollow and
Timber Ridge?” . . . Answer: “No.” Question: “Did you
ever give him orally, you know, a figure or ask for a
specific amount of compensation on those other
projects?” Answer: “No.” Question: “How did he pay
you for your services on the projects other than Fox
Hollow and Timber Ridge or did he?” Answer: “He never
did pay me.” . . . Question: “With respect to Fox Hollow,
then, what was the arrangement that you had with Mr.
Copple for compensation for your services as counsel,
then?” . .. The Respondent answered by describing the lot
purchase agreements and the manner in which he and Paul
Galter were paid by the sale of lots. The Respondent was
not asked specifically and did not tell Domina in response
to this series of questions . . . that he received
compensation for work on Fox Hollow and Timber Ridge
by means of checks written to him by Marvin Copple. The
only question by Domina to which discussion of the
Copple checks would have been a responsive answer was
the question [“With respect to Fox Hollow, then, what
was the arrangement that you had with Mr. Copple for
compensation for your services as counsel, then?”].

26. On December 12, David Domina asked the
Respondent what his interest in Timber Ridge was. The
Respondent replied that Marvin Copple had agreed that
when the property was platted, the Respondent and Paul
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Galter each would receive a 10 percent ownership interest
as compensation for their work on its development. . . .
Domina did not ask whether the Respondent actually
received the 10 percent interest or if he received any other
form of compensation for work on Timber Ridge.
Instead, Domina asked whether the Timber Ridge
compensation plan was the same as for Fox Hollow, to
which the Respondent replied that it was not. The
Respondent was not asked for, nor did he volunteer, the
information that instead of an ownership interest in
Timber Ridge, he received direct payments by check from
Marvin Coppile.

29. There is no direct evidence that the Respondent
intended to conceal from David Domina the fact that the
Respondent had received direct payments from Marvin
Copple for his work on Copple’s real estate developments.
Although the Respondent bypassed opportunities during
the November 30 and December 12, 1983 questioning to
reveal details of the direct payments from Copple — he
did state that Copple paid him . . . — and although his
answer to the question concerning compensation for Fox
Hollow work . . . discussed only the lot transactions and
did not include the direct payments by check, I conclude
that the Respondent did not intentionally withhold that
information from Domina. The Respondent reasonably
could have perceived that the November 30 and December
12, 1983 statements were being taken in an adversarial
context and that his responses could be used against him. .
. . It is apparent from the Respondent’s willingness to
answer other questions put to him by Domina that he
would have disclosed his receipt of direct payments from
Copple had Domina followed up the several opportunities
he had to ask more specific questions about compensation
other than the lot arrangements.

In his report, the referee concluded:

Count I: Nondisclosure of Direct Payments
The Relator, in Count I, charges that the Respondent
violated DR 1-102 when he failed to disclose, during his
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two sworn statements to David Domina, that he had
received a total of $37,500 from Marvin Copple in
compensation and legal fees from 1977 to 1980.

The transcripts of the statements to Domina show, and
the Respondent admits, that the Respondent did not at
that time tell Domina that he had received direct payments
by check for his work for Copple in addition to the
compensation paid by means of the discounted purchase
and resale of 78 lots in the Fox Hollow development.
However, Domina asked only one question during two
questioning sessions that actually called for disclosure of
direct compensation for work on the Fox Hollow or
Timber Ridge developments. All other questions going to
compensation were specifically addressed to projects
other than Fox Hollow and Timber Ridge or were
restricted in scope to the plan for compensation by
purchase and resale of Fox Hollow lots. Each of these
other questions were [sic] answered within the scope of the
questions, but not beyond. The one question Domina
asked that was broad enough to encompass direct
payments: “With respect to Fox Hollow, then, what was
the arrangement for your services as counsel, then?” . . ..

The difficulty on this count is determining whether the
Respondent should be held to the duties of his public role
at the time of the questioning by Domina or should be
afforded the latitude allowed one whose conduct is under
investigation and who may be subject to prosecution. If
his duties to aid the investigation were paramount at the
time of his statements to Domina, the Respondent should
have disclosed what he knew Domina wished to know,
even if not specifically asked for the information. But if
his public role did not control the situation, the
Respondent properly could have “played the lawyer” and
answered only the questions actually asked.

. . . [Tlhe proper characterization of the Respondent’s
role in answering potentially inculpatory questions was
that of a suspect being interviewed by a prosecutor rather
than that of the chief prosecutor assisting an investigation
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by another servant of the public interest. In that context,
the Respondent cannot appropriately be held to the
fiduciary duties he owed the public with respect to matters
on which he actively represented the State’s interests, and
it was legally and ethically permissible for him to answer
questions truthfully and completely, within the restraints
of the give-and-take of live questioning, without
volunteering information not requested.

... Tam unable to find by a clear preponderance of the
evidence that the Respondent acted deceptively when he
failed to disclose to David Domina in late 1983 the amount
of money paid to him directly by Marvin Copple.

In reaching his conclusion that respondent was not obligated
to disclose the nature of all compensation derived from Copple,
the referee makes veiled reference to a suspect’s privilege
against self-incrimination during custodial interrogation, see
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d
694 (1966), and the proscription against postarrest silence,
pursuant to the Miranda warning, used as evidence. See Doyle
v. Ohio, 426 U.S. 610, 96 S. Ct. 2240, 49 L.. Ed. 2d 91 (1976),
wherein the U.S. Supreme Court held that “use for
impeachment purposes of [an arrestee’s] silence, at the time of
arrest and after receiving Miranda warnings, violated the Due
Process Clause of the Fourteenth Amendment.” 426 U.S. at
619.

Therefore, we must dispel any misconception that
nondisclosure by respondent was justified pursuant to Miranda
v. Arizona, supra, where the U.S. Supreme Court reviewed
various aspects of a suspect’s custodial interrogation by police
or law enforcement personnel, namely, “questioning initiated
by law enforcement officers after a person has been taken into
custody or otherwise deprived of his freedom of action in any
significant way.” 384 U.S. at 444. See, also, Oregon v.
Mathiason, 429U .S.492,978S.Ct. 711,50 L. Ed. 2d 714 (1977).
The warning specified in Miranda v. Arizona, supra, is
required only when a law enforcement officer has restricted the
freedom of the person interrogated, thereby rendering such
person in “custody.” See State v. Brown, 225 Neb. 418, 405
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N.W.2d 600 (1987). If the person to be questioned is not in
custody, the Miranda warning is not required before
interrogation. See State v. Bodtke, 219 Neb. 504, 363 N.W.2d
917 (1985). Nothing in the record indicates that respondent,
who was being interviewed in his office at the State Capitol, was
in any manner deprived of his freedom in any significant way,
before or during the interrogation by Special Assistant
Attorney General Domina. We do, therefore, disagree with the
referee’s view of respondent as a “suspect being interviewed by
aprosecutor rather than that of the chief prosecutor assisting an
investigation by another servant of the public interest,” that is,
characterization of respondent as a suspect subjected to
custodial interrogation by law enforcement personnel, thereby
triggering the safeguards in the Miranda warning, including the
privilege of silence as a means to avoid a suspect’s inculpatory
statement. Because custodial interrogation is absent in the
present case, we need not consider whether silence, existing by
virtue of the Miranda warning, may be used as evidence in civil
proceedings such as respondent’s case now before this court.

We now address the question whether respondent had the
duty to disclose information concerning all compensation,
including payment of fees, which he received from Copple.
When he received such payments from Copple, and was later
interviewed by Domina, respondent was the elected Attorney
General of the State of Nebraska. Count I of the complaint
against respondent does not restrict the charge to an affirmative
misrepresentation, such as a statement consisting of an actual
misrepresentation of fact. The charge in count I embodies, in
part, an allegation that respondent engaged in conduct which
involved “dishonesty, fraud, deceit, or misrepresentation.”

“Although the general rule is that ‘one party to a transaction
has no duty to disclose material facts to the other,” and [sic]
exception to this rule is made when the parties are in a fiduciary
relationship with each other.” Midland Nat. Bank, etc. v.
Perranoski, 299 N.W.2d 404, 413 (Minn. 1980). See, also,
Callahan v Callahan, 127 A.D.2d 298, 514 N.Y.S.2d 819 (1987).
When a relationship of trust and confidence exists, the
fiduciary has the duty to disclose to the beneficiary of that trust
all material facts, and failure to do so constitutes fraud. See 37
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C.J.S. Fraud § 16d (1943).

Regarding the law of trusts and disclosure by a fiduciary, we

have said:
“It is the duty of a trustee to fully inform the cestui que
trust [beneficiary] of all facts relating to the subject matter
of the trust which come to the knowledge of the trustee
and which are material to the cestui que trust to know for
the protection of his interests.”
(Emphasis supplied.) Johnson v. Richards, 155 Neb. 552,
566-67, 52 N.W.2d 737, 746 (1952). See, also, St. Paul Fire &
Marine Ins. Co. v. Truesdell Distributing Corp., 207 Neb. 153,
296 N.W.2d 479 (1980).

Throughout the United States, public officers have been
characterized as fiduciaries and trustees, charged with honesty
and fidelity in administration of their office and execution of
their duties. See, Driscoll v. Burlington-Bristol Bridge Co., 8
N.J. 433, 86 A.2d 201 (1952); Marshall Impeachment Case, 363
Pa. 326, 69 A.2d 619 (1949); Fuchs v. Bidwill, 31 Ill. App. 3d
567, 334 N.E.2d 117 (1975); Jersey City v. Hague, 18 N.J. 584,
115 A.2d 8 (1955); Matter of Parsons v. Steingut, 185 Misc.
323, 57 N.Y.S.2d 663 (1945). See, also, People v. Savaiano, 66
I11. 2d 7, 15, 359 N.E.2d 475, 480 (1976) (member of county
board; public officials “owe a fiduciary duty to the people they
represent”); Williams v. State, 83 Ariz. 34, 36-37, 315 P.2d 981,
983 (1957) (state land commissioner; “The relationship between
a state official and the state is that of principal and agent and
trustee and cestui que trust”); In re Removal of Mesenbrink as
Sheriff, 211 Minn. 114, 117, 300 N.W. 398, 400 (1941) (sheriff;
“A public office is a public trust. Such offices are created for
the benefit of the public, not for the benefit of the incumbent”).

“An affirmative statement is not always required, however,
and fraud may also consist of the omission or concealment of a
material fact if accompanied by the intent to deceive under
circumstances which create the opportunity and duty to speak.”
Tan v. Boyke, 156 11l. App. 3d 49, 54, 508 N.E.2d 390, 393
(1987). See, also, Krueger v. St. Joseph’s Hospital, 305 N.w.2d
18 (N.D. 1981) (fraud may arise not only from
misrepresentation but from concealment as well, where there is
suppression of facts which one party has a legal or equitable



STATEEX REL. NSBA v. DOUGLAS 25
Citeas 227 Neb. 1

obligation to communicate to another). “Concealment” means
nondisclosure when a party has a duty to disclose. See Reed v.
King, 145 Cal. App. 3d 261, 193 Cal. Rptr. 130 (1983).
“Conceal means to hide, secrete, or withhold from knowledge
of others . ...” Statev. Copple, 224 Neb. 672, 691, 401 N.W.2d
141, 155 (1987). See, also, Nelson v. Cheney, 224 Neb. 756, 401
N.W.2d 472 (1987); Christopher v. Evans, 219 Neb. 51, 361
N.W.2d 193 (1985). “The word conceal pertains to affirmative
action likely to prevent or intended to prevent knowledge of a
fact....” Statev. Copple, supra.

It is a general principle in the law of fraud that where
there is a duty to speak, the disclosure must be full and
complete. It is firmly established that a partial and
fragmentary disclosure, accompanied with the wilful
concealment of material and qualifying facts, is not a true
statement, and is as much a fraud as an actual
misrepresentation, which, in effect, it is. Telling half a
truth has been declared to be equivalent to concealing the
other half. Even though one is under no obligation to
speak as to a matter, if he undertakes to do so, either
voluntarily or in response to inquiries, he is.bound not
only to state truly what he tells, but also not to suppress or
conceal any facts within his knowledge which will
materially qualify those stated. If he speaks at all, he must
make a full and fair disclosure. Therefore, if one wilfully
conceals and suppresses such facts and thereby leads the
other party to believe that the matters to which the
statements made relate are different from what they
actually are, heis guilty of a fraudulent concealment.

37 Am. Jur. 2d Fraud and Deceit § 151 at 208-09 (1968).

Moreover, where one has a duty to speak, but deliberately
remains silent, his silence is equivalent to a false representation.
See, Security St. Bk. of Howard Lake v. Dieltz, 408 N.W.2d 186
(Minn. App. 1987); Callahan v Callahan, 127 A.D.2d 298, 514
N.Y.S.2d 819 (1987); Holcomb v. Zinke, 365 N.W.2d 507 (N.D.
1985); Anderson v. Anderson, 620 S.W.2d 815 (Tex. Civ. App.
1981); 37 C.J.S. Fraud § 16a(1943).

In passing upon the propriety of action by a commission
council, the Supreme Court of Louisiana, in Plaquemines Par.
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Com’n Council v. Delta Dev., 502 So. 2d 1034, 1039-40 (La.
1987), stated: “Public officials occupy positions of public trust.
... The duty imposed on a fiduciary embraces the obligation to
render a full and fair disclosure to the beneficiary of all facts
which materially affect his rights and interests.”

As expressed in U.S. v. Holzer, 816 F.2d 304, 307 (7th Cir.
1987): “A public official is a fiduciary toward the public . . .
and if he deliberately conceals material information from them
he is guilty of fraud.”

“To reveal some information on a subject triggers the duty to
reveal all known material facts.” Hendren v. Allstate Ins. Co.,
100 N.M. 506, 511, 672 P.2d 1137, 1142 (1983). See, also,
Ingaharro v. Blanchette, 122 N.H. 54, 440 A.2d 445 (1982);
Wirth v. Commercial Resources, Inc., 96 N.M. 340, 630 P.2d
292 (1981); Shaver v. Monroe Construction Co., 63 N.C. App.
605,306S.E.2d 519 (1983).

Asexpressed in 37 Am. Jur. 2d, supra, § 150 at 207-08:

A party of whom inquiry is made concerning the facts
involved in a transaction must not, according to
well-settled principles, conceal or fail to disclose any
pertinent or material information in replying thereto, or
he will be chargeable with fraud. The reason for the rule is
simple and precise. Where one responds to an inquiry, it is
his duty to impart correct information. Thus, one who
responds to an inquiry is guilty of fraud if he denies all
knowledge of a fact which he knows to exist; if he gives
equivocal, evasive, or misleading answers calculated to
convey a false impression, even though they are literally
true as far as they go; or if he fails to disclose the whole
truth.

When the Domina interviews of respondent are taken in
conjunction with respondent’s letter to Kopf (special legislative
counsel) and with respondent’s statements made during the
hearing before the special legislative committee, there is no
doubt that respondent fully realized that Domina was seeking
information about all respondent’s compensation from Copple
in connection with the Fox Hollow and Timber Ridge
developments. Although respondent mentioned only
anticipated profits on resale of lots in Fox Hollow and the
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unconveyed fractional interest in Timber Ridge as his
compensation for services rendered to Copple, respondent later
acknowledged he was “paid a total of $32,500 [actually
$37,500] during 1978, 1979, and 1980.” In reference to the
Dominainterviews, respondent expressed: “I wish I would have
told them about the extra 32 five. . . . I knew what [Domina]
wanted.” What Domina was seeking during the respondent’s
interviews was factual information about all the compensation
which respondent had received from Copple for services
rendered by respondent, which necessarily included not only
compensation in the form of respondent’s interests in the two
real estate developments but, also, fees paid by Copple. Yet
respondent “played the part of the lawyer” and responded to
Domina’s questions with answers which created the desired and
false impression that, in exchange for legal services rendered for
Copple, respondent’s only compensation was an unconveyed
10-percent interest in one development (Timber Ridge) and
prospective resale of the underpriced lots which respondent had
acquired in another development (Fox Hollow). In that
manner, respondent withheld disclosure of the fees paid directly
by Copple and, thus, concealed facts concerning compensation
which he had received from Copple. By such half-truths
resulting from partial disclosures, respondent’s deliberate
distortion of the truth was a deceitful suppression of facts
known to respondent, and constituted fraud by concealment.
As Attorney General of the State of Nebraska, respondent was
required to carry out that public office with honesty and
fidelity, which included the duty to make full and truthful
disclosures regarding his conduct while in such position of
public trust. Moreover, as an elected official charged with a
public trust, respondent had neither the luxury nor the liberty
of selective nondisclosure, when questioned about his conduct
and activity occurring while he held the office of Attorney:
General.

We find that respondent, as Attorney General of the State of
Nebraska, was a public official, who was obligated, as part of
his duties, to make full and truthful disclosure of all
information sought in the course of the interviews concerning
his compensation received from Copple. We further find, by
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clear and convincing evidence, that respondent, by
nondisclosure of information and as the result of equivocal,
evasive, or misleading answers given during the interviews by
Domina, did fraudulently conceal the fact that respondent had
been paid $37,500 by Copple as compensation for respondent’s
services regarding Copple’s real estate developments.
Therefore, contrary to the finding and disposition made by the
referee, we conclude that count I, namely, that respondent did
“[e]ngage in conduct involving dishonesty, fraud, deceit, or
misrepresentation” in violation of DR 1-102(A)(4), has been
established. Under the circumstances it is unnecessary that we
further determine whether respondent is guilty of professional
misconduct involving moral turpitude, in violation of DR
1-102(A)(3), or is guilty of any other conduct that adversely
reflects on his fitness to practice law, as prohibited under DR
1-102(A)(6).
COUNTSII, II1, 1V, VAND VI

These counts, in the aggregate, are concerned with certain of
respondent’s business activities, both as a lawyer and in the
business field, between approximately January 1977 and
December 1980. Each count charges that respondent
committed acts which violated his oath of office as an attorney,
set outin § 7-104, and were in violation of DR 1-102, previously
set out in detail.

The acts set out in counts II, III, IV, and V were done in
connection with various business transactions between Marvin
Copple, as seller, and respondent and Paul Galter, as buyers. In
this connection the formal charges allege, in pertinent part, as
follows:

COUNTII

1. That on or about January 12, 1977, the Respondent,
Paul L. Douglas, and Paul Galter, an attorney at law . . .
and a business associate of the Respondent, jointly signed
a Purchase Agreement in which they contracted to
purchase certain real estate from the said Marvin E.
Copple for the sume [sic] of $241,744.00.

2. That at all times mentioned herein, there was in
existence, the Nebraska Political Accountability and
Disclosure Act, being Sections 49-1401 to 49-14,138,
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Revised Statutes of Nebraska, 1943, Reissue of 1978, as
amended effective August 30, 1981, 1982 Cummulative
[sic] Supplement; that pursuant to the terms, provisions
and requirements of saild Nebraska Political
Accountability and Disclosure Act, the said Paul L.
Douglas, Respondent, did file on February 27, 1978, with
the Nebraska  Accountability and  Disclosure
Commission, a statement of financial interest as required
by said Act for the calendar year 1977.

3. That Section 49-1496 of said Act required the
Respondent to disclose the name, address and nature of
business of each creditor . . . to whom the Respondent
may have owed or guaranteed the sum of $1,000.00 or
more.

4. That in said statement filed by the said Paul L.
Douglas, Respondent, on February 27, 1978, he failed to
report or to disclose that he had contracted to purchase
certain real estate from Marvin E. Copple for the sum of
$241,744.00, and that he was so indebted to Marvin E.
Copple, and that Marvin E. Copple was a creditor of the
said Paul L. Douglas, Respondent, in the amount of
$241,744.00; that the failure of the said Paul L. Douglas,
Respondent, to so report and disclose the said
indebtedness [sic].

5. That the actions of the Respondent, as set forth
above, constitute a violation of his Oath of Office as an
attorney licensed to practice law in the State of Nebraska,
as provided by Section 7-104 R.R.S. 1977, and are in
violation of the following provisions of the Code of
Professional Responsibility, to-wit: [DR 1-102, as set out
above].

COUNT III

1. That on or about September 8, 1977, the
Respondent, Paul L. Douglas, and Paul Galter . . . jointly
signed a Purchase Agreement in which they contracted to
purchase certain real estate from the said Marvin E.
Copple for the sum of $320,755.00.

2. Paragraph 2 of Count II is made a part hereof by
reference, asif fully set out herein.
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3. Paragraph 3 of Count II is made a part hereof by
reference, as if fully set out herein.

4. That in said statement filed by the said Paul L.
Douglas, Respondent, on February 27, 1978, he failed to
report or to disclose that he had contracted to purchase
certain real estate from Marvin E. Copple for the sum of
$320,755.00, and that he was so indebted to Marvin E.
Copple, and that Marvin E. Copple was a creditor of the
said Paul L. Douglas, Respondent, in the amount of
$320,755.00; that the failure of the said Paul L. Douglas,
Respondent, to so report and disclose the said
indebtedness [sic].

5. [Same as paragraph 5 in count I1.]

COUNTIV

1. That on or about June 1, 1979, the Respondent, Paul
L. Douglas, and Paul Galter . . . jointly signed a Purchase
Agreement in which they contracted to purchase certain
real estate from the said Marvin E. Copple for the sum of
$105,600.00.

2. Paragraph 2 of Count II is made a part hereof by
reference, as if fully set out herein.

3. Paragraph 3 of Count II is made a part hereof by
reference, as if fully set out herein.

4. That in said statement filed by the said Paul L.
Douglas, Respondent, on March 27, 1980, he failed to
report or to disclose that he had contracted to purchase
certain real estate from Marvin E. Copple for the sum of
$105,600.00, and that he was so indebted to Marvin E.
Copple, and that Marvin E. Copple was a creditor of the
said Paul L. Douglas, Respondent, in the amount of
$105,600.00; that the failure of the said Paul L. Douglas,
Respondent, to so report and disclose the said
indebtedness [sic].

5. [Same as paragraph 5 of count I1.]

COUNTV

1. That on or about April 20, 1977, the Respondent,
Paul L. Douglas, borrowed from the Commonwealth
Savings Company of Lincoln, the sum of $241,744.00;
that said loan was thereafter extended and renewed until
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on or about August 30, 1979, when said loan was paid in
full by the Respondent, Paul L. Douglas; that the said
loan and the extensions and the renewals thereof were not
made in the ordinary course of business.

2. Paragraph 2 of Count II is made a part hereof by
reference, as if fully set out herein.

3. Paragraph 3 of Count II is made a part hereof by
reference, as if fully set out herein.

4. That the Respondent, Paul L. Douglas, failed to
report or to disclose the above-mentioned loan of April
20, 1977, and its subsequent renewals in the statements
filed for the years 1977, 1978 and 1979.

5. [Same as paragraph 5 of count I1.]

Count VI concerns certain legal services rendered by
respondent to Marvin Copple and alleges, in pertinent part, as
follows:

COUNT VI

1. That in the years 1978, 1979 and 1980, the
Respondent, Paul L. Douglas, performed legal services
for Marvin E. Copple in connection with the Timber
Ridge Real Estate Development, and that in consideration
of the above services, the said Marvin E. Copple paid to
the Respondent, Paul L. Douglas, by his personal check
the following:

$ 5,000.00 on or about December 19, 1978

$ 5,000.00 on or about April 13, 1979

$ 7,500.00 on or about September 5, 1979

$15,000.00 on or about December 24, 1980

$ 5,000.00in the year 1980 (exact date not given)
TOTAL -$37,500.00

2. Paragraph 2 of Count II is made a part hereof by
reference, as if fully set out herein.

3. Paragraph 3 of Count II is made a part hereof by
reference, as if fully set out herein.

4. That in the statement filed by the said Paul L.
Douglas, Respondent, for the calendar years 1978, 1979
and 1980, he failed to report or to disclose therein that he
had received income of more than $1,000.00 in each of
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said years from the said Marvin E. Copple or from the
Timber Ridge Real Estate Development, as herein alleged.
5. [Same as paragraph Sin count II.]

A summary of these five charges is well set out at pages 51
and 52 of the referee’s report, as follows:

Counts II through VI: Accountability and Disclosure
Omissions

Counts II and III charge that the Respondent on his
1977 Statement of Financial Interests filed with the
Nebraska Accountability and Disclosure Commission
pursuant to Neb. Rev. Stat. §49-1493 (Cum. Supp. 1976)
failed to identify Marvin Copple as a creditor to whom
$1,000 or more was owed, despite the alleged debt arising,
respectively, from the January 12, 1977 lot purchase
agreement for $241,744 and from the September 8, 1977
lot purchase agreement for $320,755. Count IV charges
Douglas omitted from his 1979 Statement of Financial
Interests the name of Marvin Copple as a creditor with
respect to the June 1, 1979 lot purchase agreement for
$105,600. Count V charges the Respondent omitted from
his Statements of Financial Interests for 1977, 1978 and
1979 the name of Commonwealth as a creditor, although
during each of those years he owed Commonwealth
$241,744 plus interest upon a loan extended April 20, 1977
and periodically renewed until repayment on August 30,
1979. Count VI charges that the Respondent on his 1978,
1979 and 1980 Statements of Financial Interests failed to
disclose as additional income of $1,000 or more payments
totalling $37,500 from Marvin Copple “in connection
with the Timber Ridge Real Estate Development for ‘legal
services’ .

As set out above, in each count the formal charge alleged the
applicability of the Nebraska Political Accountability and
Disclosure Act, §§ 49-1401 et seq. Section 49-1496 (Reissue
1978) of that act provided, in pertinent part, at the times in
question, as follows:

49-1496. Statement of financial interests; form;
contents; enumerated. (1) The statement of financial
interests filed pursuant to sections 49-1493 to 49-14,104
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shall be on a form prescribed by the commission.

(2) Individuals required to file under sections 49-1493 to
49-1495 shall file the following information for
themselves:

(a) The name and address of and the nature of
association. . .;

(b) The name, address, and nature of business of a
person from whom any income or gift in the value of one
thousand dollars or more was received during the
preceding year and the nature of the services rendered. If
income results from employment by, operation of or
participation in a proprietorship or partnership or
professional corporation or business or nonprofit
corporation or other person, the person may list the
proprietorship or partnership or professional corporation
or business or nonprofit corporation or other person as
the source and not the patrons, customers, patients or
clients of the proprietorship or partnership or
professional corporation or business or nonprofit
corporation or other person;

(c) The description, including nature and location of all
real property except the residence of the individual, in the
state, the fair market value of which exceeds one thousand
dollars. . .;

(d) The name and address of each creditor to whom the
value of one thousand dollars or more was owed by the
filer or amember of the filer’s immediate family. Accounts
payable, debts arising out of retail installment
transactions or from loans made by financial institutions
in the ordinary course of business, loans from a relative,
and land contracts that have been properly recorded with
the county clerk or the register of deeds need not be
included;

(f) Such other information as the person required to file
the statement or the commission deems necessary, after
notice and hearing, to carry out the purposes of sections
49-1401t049-14,138.

The individuals required to file statements under § 49-1496
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specifically include the Attorney General of Nebraska, as set
outin § 49-1493(1) (Reissue 1978).

In his brief at 21, respondent concedes “that if the
Respondent’s conduct in filing his reports with the Nebraska
Political Accountability and Disclosure Commission
constituted dishonesty, fraud, deceit, or misrepresentation, it
might constitute grounds for discipline in the present
proceedings irrespective of the statute’s constitutionality.”
Respondent goes on to state: “However, in view of the
unconstitutionality of the statute, that conduct must be
evaluated on its own and such evaluation may not attribute any
weight or degree of seriousness to the alleged violation of an
unconstitutional statute.”

Respondent attacks the constitutionality of the statute on the
grounds that § 49-14,105 (Reissue 1984) provides that the
Governor of the State appoints four members of the
nine-member commission (and two of those appointments
must be made from two lists submitted by the Legislature),
while the Secretary of State appoints the other four appointed
members (and two of those are from lists submitted by the
Republican and Democratic state chairpersons). Respondent
contends that the Legislature may not constitutionally encroach
upon the executive branch, citing State ex rel. Beck v. Young,
154 Neb. 588, 48 N.W.2d 677 (1951), and Wittler v.
Baumgartner, 180 Neb. 446, 144 N.W.2d 62 (1966).

This part of respondent’s attack on the constitutionality of
§8§ 49-1401 et seq. was answered by a brief filed by the current
Nebraska Attorney General. The Attorney General contends
that the constitutionality of the act is irrelevant to a disciplinary
proceeding and that the respondent has no standing to
challenge it. We agree.

Respondent does not set out the basis of his standing to
challenge the act. The matter before us is not confined to the
question as to whether respondent has violated the act, but the
matter of respondent’s conduct.

We have previously addressed the issue of how the validity of
a statute affects disciplinary proceedings against an attorney. In
State ex rel. Nebraska State Bar Assn. v. Leonard, 212 Neb.
379, 322 N.W.2d 794 (1982), the court considered the discipline
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of an attorney who had entered a plea of nolo contendere to
violation of a federal statute. It was noted by the referee that the
statute in question was not actually in effect during the period
of time charged in the attorney’s indictment. Thus, as applied to
the disciplined attorney, it could have been argued that the
statute was an ex post facto law. The court stated at 383, 322
N.W.2d at 796:

The fact that the federal statute, which the respondent
was charged with having violated, was an ex post facto law
is not controlling in this proceeding for several reasons. It
is the respondent’s conduct or “actions” which is [sic] in
issue rather than whether he was technically guilty of the
crime charged. An attorney may be subjected to
disciplinary action for conduct outside the practice of law
for which no criminal prosecution has been instituted or
conviction had. State ex rel. Nebraska State Bar Assn. v.
Bremers, 200 Neb. 481, 264 N.W.2d 194 (1978).

The issue of the constitutionality or unconstitutionality of the
Nebraska Political Accountability and Disclosure Act is
irrelevant to the issues before us.

In Dennis v. United States, 384 U.S. 855, 86 S. Ct. 1840, 16
L. Ed. 2d 973 (1966), the petitioners were charged with
conspiring to defraud the government. Specifically, it was
alleged that the petitioners filed false statements or affidavits in
order to secure the services of the National Labor Relations
Board. The petitioners contended that their convictions could
not stand because the statute requiring the filing of the
statements or affidavits was unconstitutional as a bill of
attainder. To this, the Court in Dennis replied at 384 U.S. at
865:

We need not reach this question, for the petitioners are
in no position to attack the constitutionality of § 9(h).
They were indicted for an alleged conspiracy, cynical and
fraudulent, to circumvent the statute. Whatever might be
the result where the constitutionality of a statute is
challenged by those who of necessity violate its provisions
and seek relief in the courts is not relevant here. This is not
such a case. The indictment here alleges an effort to
circumvent the law and not to challenge it—a purported
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compliance with the statute designed to avoid the courts,
not to invoke their jurisdiction.
Quoting Kay v. United States, 303 U.S. 1, 58 S. Ct. 468, 82 L.
Ed. 607 (1938), the Dennis Court stated at 384 U.S. at 866:
“When one undertakes to cheat the Government or to
mislead its officers, or those acting under its authority, by
false statements, he has no standing to assert that the
operations of the Government in which the effort to cheat
or mislead is made are without constitutional sanction.”
In Dennis, the prosecution was for the petitioners’ fraud. It was
not an action to enforce the statute claimed to be
unconstitutional. The same is true with the case at bar. It is a
case directed at the respondent’s actions, not a case to enforce
the statute claimed to be unconstitutional.

“[O]ne who furnishes false information to the Government
in feigned compliance with a statutory requirement cannot
defend against prosecution for his fraud by challenging the
validity of the requirement itself.” United States v. Knox, 396
U.S.77,79,90S. Ct. 363,24 L. Ed. 2d 275 (1969).

In the proceeding before us, relator is not trying in any way
to charge respondent with any violation of the act, but has
merely alleged that certain conduct of respondent has not
measured up to the standard that our statutes have set for
certain purposes. Respondent, of course, is in a particular
situation where he, as the Attorney General of Nebraska, chose
to comply with the act by making filings under the act. We hold
that respondent has no standing to challenge the act’s
constitutionality in this proceeding and that we are judging his
conduct in furnishing information to the public, as required by
the act. If respondent has chosen to mislead the public by his
filings under the act, we are not concerned with any violation of
the act, but with his conduct in improperly informing, or in
misleading, the public. In summary, this court, like the U.S.
Supreme Court in the Dennis case, does not reach the question
as to the constitutionality of §§ 49-1401 et seq., but we consider
respondent’s conduct under the act.

Section 49-1493 requires that the Attorney General shall
“file with the commission a statement of financial interests as
provided in sections 49-1496 and 49-1497 . . . .” Section
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































