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No. 86-967: State v. Dodge. By order of the court, appeal 

dismissed for failure to file briefs.  
No. 86-969: Vyskocil v. Vyskocil. Motion of appellant to 

dismiss appeal sustained; appeal dismissed; each party to pay 
own costs.  

No. 86-974: State v. Miller. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-986: Toy National Bank of Sioux City v. Tetherow.  
By order of the court, appeal dismissed for failure to file briefs.  

No. 86-988: Gauthier v. Clay Center Cooperative Grain.  
Joint motion and stipulation for order reversing and remanding 
to Nebraska Public Service Commission sustained.  

No. 86-991: Roberts v. Haase. By order of the court, appeal
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dismissed for failure to file briefs.  
No. 86-995: State v. Carlson. Judgment affirmed; see Rule 

7A.  
No. 86-999: State v. Domingus. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-1005: Keene v. Keene. Stipulation of settlement 
approved; affirmed as modified by order of the court.  

No. 86-1007: State v. Washington. Court finds appeal 
wholly frivolous. Motion of court-appointed counsel for leave 
to withdraw appearance sustained; judgment affirmed; see 
Rule 3B.  

No. 86-1008: State v. Morris. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-1009: State v. Barker. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-1010: State v. Williams. Judgment affirmed; see Rule 
7A.  

No. 86-1014: State v. Rosberg. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1).  

Nos. 86-1018, 86-1030, 87-063: In re Interest of Phillips.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. 86-1029: State v. Limon. Judgment affirmed; see Rule 
7A.  

No. 86-1038: In re Estate of Werner. Stipulation allowed; 
appeal dismissed.  

No. 86-1041: State v. Noyes. Judgment affirmed; see Rule 
7A.  

No. 86-1043: State v. Rankin. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 86-1047: State v. Andrews. Judgment affirmed; see Rule
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7A.  
Nos. 86-1050, 86-1051: State v. Thompson. Court finds 

appeal wholly frivolous. Motion of court-appointed counsel 
for leave to withdraw appearance sustained; judgment 
affirmed; see Rule 3B.  

No. 86-1054: State v. Rosberg. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1).  

No. 86-1057: Steffgen v. Barth. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. 86-1058: Steffgen v. Barth. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. 86-1060: State v. Sisson. Judgment affirmed; see Rule 
7A.  

No. 86-1061: Walker v. Robinette. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. 86-1065: Travelers Insurance Company v. Nelson.  
Motion of appellee for summary dismissal sustained; see Rule 
7B(l).  

No. 86-1066: Platte Valley Federal Savings & Loan Assn. v.  
Magallanes. On court's own motion, judgment summarily 
affirmed; see Rule 7A.  

No. 86-1072: Thomas v. Lewis. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2).  

No. 86-1076: Aguilar v. Dahmer. Stipulation allowed; 
appeal dismissed.  

No. 86-1082: State v. Nykiel. Judgment affirmed; see Rule 
7A.  

Nos. 86-1087, 86-1088: State v. Babcock. Court finds appeal 
wholly frivolous. Motion of court-appointed counsel for leave 
to withdraw appearance sustained; judgment affirmed; see 
Rule 3B.  

No. 86-1090: Smith v. City of Omaha Employees Retirement 
System. Stipulation allowed; appeal dismissed.  

No. 86-1091: Johnson v. Sehi. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice.  

No. 86-1093: Akbar v. Adams. On court's own motion, 
judgment summarily affirmed; see Rule 7A.  

No. 86-1094: Hoffman v. Lutheran Health Services.
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Stipulation allowed; appeal dismissed.  
No. 86-1098: State v. Hall. By order of the court, appeal 

summarily dismissed; see Rule 7A.  
No. 86-1099: Toy National Bank of Sioux City v. Tetherow.  

Motion of appellee for summary dismissal sustained; see Rule 
7B(2).  

No. 86-1101: Mulligan v. Moody. Stipulation allowed; 
appeal dismissed at cost of appellant.  

No. 86-1104: Sorich v. Gunter. By order of the court, appeal 
dismissed; see Rule 7A.  

No. 86-1108: Hohlen v. Hohlen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-003: State v. Stokes. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 87-005: Hughes v. Rockwell International. Stipulation 
allowed; appeal dismissed without prejudice.  

No. 87-011: Henke v. Henke. Motion of appellant to dismiss 
appeal sustained; appeal dismissed at cost of appellant.  

No. 87-017: Muhleka v. Wilson. By order of the court, 
appeal dismissed for failure to file briefs.  

No. 87-018: First Westside Bank v. Hall. Motion of appellant 
to dismiss appeal sustained; appeal dismissed.  

No. 87-023: State v. Canaday. By order of the court, appeal 
dismissed for failure to file briefs.  

No. 87-026: State v. Martinez. Judgment affirmed; see Rule 
7A.  

No. 87-030: State v. Vasquez. By order of the court, appeal 
dismissed for failure to file briefs.  

No. 87-031: IFG Leasing Co. v. Kirkendall. Motion of 
appellant to dismiss appeal sustained; appeal dismissed.  

No. 87-032: Lacy v. Young. Motion of appellee for summary 
dismissal sustained; see Rule 7B(l).  

No. 87-036: Ramos v. Voss. Stipulation allowed; appeal 
dismissed at cost of appellant.  

No. 87-039: State v. Martinez. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-044: State v. Johnson. Judgment affirmed; see Rule 
7A.  

No. 87-050: Schneider Auto v. Hoffmann Cattle Co.
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Stipulation allowed; appeal dismissed; each party to pay own 
costs.  

No. 87-051: Rhoades Cooper v. State. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. 87-054: State v. Quindt. Judgment affirmed; see Rule 
7A.  

No. 87-055: State ex rel. Tyler v. Gunter. By order of the 
court, judgment summarily affirmed; see Rule 7A.  

No. 87-060: State v. Richards. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2).  

No. 87-061: Kurtz v. Mobil Oil Corp. Stipulation allowed; 
appeal dismissed.  

No. 87-062: Dawkins v. Buchanan. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2).  

No. 87-076: Adolph's Auto Parts Co. v. Midlands 
Automotive Warehouse. Stipulation allowed; appeal dismissed 
with prejudice; each party to pay own costs.  

No. 87-080: Metropolitan Life Insurance Co. v. Waller.  
Judgment affirmed; see Rule 7A.  

No. 87-084: State v. Bozman. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 87-085: State v. McPherson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-086: State v. Rein. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 87-087: State v. Wright. Judgment affirmed; see Rule 
7A.  

No. 87-088: State v. Alt. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 87-089: State v. Raszler. Stipulation allowed; appeal 
dismissed.  

No. 87-092: Steskal v. Special Dispatch of Omaha, Inc.  
Motion of appellant to dismiss appeal sustained; appeal
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dismissed.  
No. 87-098: Cass Construction Co. v. Brennan. Stipulation 

allowed; appeal dismissed.  
No. 87-099: Dowty v. Lippencott Industries. Stipulation 

allowed; appeal dismissed.  
No. 87-100: Shotkoski v. Loup River Inn, Inc. Motion of 

appellant to dismiss appeal sustained; appeal dismissed.  
No. 87-101: Hauptman v. Hauptman. Stipulation of 

settlement approved; affirmed as modified by order of the 
court.  

No. 87-104: State ex rel. Equal Opportunity Commission v.  
City of Omaha. Motion of appellee for summary dismissal 
sustained; see Rule 7B(1).  

No. 87-111: Water Conservation Systems v. NSBA. Motion 
of appellant to dismiss appeal sustained; appeal dismissed.  

No. 87-112: First National Bank & Trust Co. of Fremont v.  
Prinz Grain & Feed. Stipulation allowed; appeal dismissed; 
each party to pay own costs.  

No. 87-117: Fisher v. Stuckey. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 87-119: Platte Valley Federal Savings & Loan Assn. v.  
Magallanes. On court's own motion, judgment summarily 
affirmed; see Rule 7A.  

No. 87-120: State ex rel. Tyler v. Moody. On court's own 
motion, judgment summarily affirmed; see Rule 7A.  

No. 87-122: Alliance Railroad Employees Credit Union v.  
Anderson. Motion of appellees for summary dismissal 
sustained; appeal dismissed as premature.  

No. 87-125: State v. Tramble. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 87-129: State v. Zach. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
313.  

No. 87-138: Bren v. B & B Transportation. Stipulation 
allowed; appeal dismissed.  

No. 87-140: Tyler v. Peart. Motion of appellant to dismiss
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appeal sustained; appeal dismissed.  
No. 87-145: State v. Christiansen. Motion of appellant to 

dismiss appeal sustained; appeal dismissed.  
No. 87-148: Sapulpa Tank Co. v. Escco, Inc. Stipulation 

allowed; appeal dismissed.  
No. 87-15 1: State v. Welker. Motion of appellant to dismiss 

appeal sustained; appeal dismissed.  
No. 87-161: State v. Koss. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 87-163: State v. Worl. Stipulation allowed; appeal 
dismissed.  

No. 87-166: State v. Dickenson. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 87-167: Commission of Industrial Relations v. Nebraska 
State Patrol. Stipulation allowed; appeal dismissed; each party 
to pay own costs.  

No. 87-168: Brown v. Leitner. Stipulation allowed; appeal 
dismissed at cost of appellant.  

No. 87-170: State v. Schroeder. Judgment affirmed; see Rule 
7A.  

No. 87-171: State v. Bouzek. Court finds appeal wholly 
frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 87-178: Tuttle v. Internorth, Inc. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs.  

No. 87-181: State v. Tyler. By order of the court, appeal 
dismissed; see Rule 7A.  

No. 87-184: O'Connell v. O'Connell. Stipulation allowed; 
appeal dismissed with prejudice.  

No. 87-185: Vandebrug v. Mills. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-190: State v. Bolander. Judgment affirmed; see Rule 
7A.  

No. 87-192: State v. Julian. Motion of appellee for summary
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affirmance sustained; judgment affirmed; see Rule 7B(2).  
No. 87-193: State v. Cappellano. Motion of appellee for 

summary affirmance sustained; judgment affirmed; see Rule 
7B(2).  

No. 87-205: State v. Brown. By order of the court, appeal 
dismissed for lack of jurisdiction.  

No. 87-211: State v. Webb. Judgment affirmed; see Rule 7A.  
No. 87-212: Willison v. Platte Township in Dodge County.  

Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. 87-213: Willison v. Platte Township in Dodge County.  
Motion of appellant to dismiss appeal sustained; appeal 
dismissed.  

No. 87-217: Dixon v. Dixon. Stipulation of settlement 
approved; affirmed as modified by order of the court.  

No. 87-218: Nebraska State Patrol v. State Troopers Assn.  
Stipulation allowed; appeal dismissed; each party to pay own 
costs.  

No. 87-219: State v. Tichota. By order of the court, appeal 
dismissed for failure to timely pay docket fee.  

No. 87-231: State v. Maire. Judgment affirmed; see Rule 7A.  
No. 87-232: State v. Means. Judgment affirmed; see Rule 

7A.  
No. 87-233: Tyler v. Lincoln Regional Center. Motion of 

appellant to dismiss appeal sustained; appeal dismissed.  
No. 87-235: In re Adoption of Uribe. Motion of appellee for 

summary affirmance sustained; judgment affirmed; see Rule 
7B(2).  

No. 87-237: Weltikol v. Weltikol. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. 87-239: State v. Titsworth. Judgment affirmed; see Rule 
7A.  

No. 87-241: State v. Fristo. Judgment affirmed; see Rule 7A.  
No. 87-245: State v. Lamotte. Court finds appeal wholly 

frivolous. Motion of court-appointed counsel for leave to 
withdraw appearance sustained; judgment affirmed; see Rule 
3B.  

No. 87-261: Green v. Green. Stipulation of settlement 
approved; affirmed as modified by order of the court.
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No. 87-262: Johnson v. Goldsby. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-283: Elliott v. Elliott. Stipulation of settlement 
approved; affirmed as modified by order of the court.  

No. 87-297: State v. Radin. Judgment affirmed; see Rule 
7A.  

No. 87-303: Tyler v. Exstrom. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-304: Tyler v. Mumgaard. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-315: Dorsey v. Jordan. Stipulation allowed; appeal 
dismissed; each party to pay own costs.  

No. 87-324: Brauer v. National Old Line Insurance 
Company. Stipulation allowed; appeal dismissed with 
prejudice; each party to pay own costs.  

No. 87-331: Cleveland v. Cleveland. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-337: Water Conservation Systems Co. v. NSBA.  
Judgment affirmed; see Rule 7A.  

No. 87-346: Abdouch v. Theiss. Motion of appellee to 
dismiss appeal sustained; appeal dismissed.  

No. 87-348: Washington County Bank v. Anderson.  
Stipulation allowed; appeal dismissed.  

No. 87-350: Sigwing v. Sigwing. Stipulation of settlement 
approved; affirmed as modified by order of the court.  

No. 87-358: Imperial Mall Limited v. Board of Equalization.  
Stipulation allowed; appeal dismissed.  

No. 87-359: State v. Coffman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-364: Tyler v. Daws. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 87-371: State v. Keller. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 87-376: State v. Wood. Motion of appellant to dismiss 
appeal sustained; appeal dismissed.  

No. 87-380: Glover v. School District of Lincoln. Stipulation 
allowed; appeal dismissed.  

No. 87-382: Herman Leasing, Inc. v. Root. Stipulation 
allowed; appeal dismissed with prejudice.
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No. 87-402: State ex rel. Tyler v. Grammer. Stipulation 
allowed; appeal dismissed at cost of appellant.  

No. 87-403: Tyler v. Pacheco. Stipulation allowed; appeal 
dismissed at cost of appellant.  

No. 87-412: Pearson v. Butterfield. Motion of appellant to 
dismiss appeal sustained; appeal dismissed.  

No. 87-452: Jones v. Hasenyager. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant.  

No. 87-480: State v. Daly. Stipulation allowed; appeal 
dismissed.





CASES DETERMINED

IN THE 

SUPREME COURT OF NEBRASKA 

FARMERS STATE BANK, APPELLANT, v FARMLAND FOODS, INC., 
DOING BUSINESS AS FARMLAND INDUSTRIES, APPELLEE.  

402 N.W.2d 277 

Filed March 20, 1987. No. 85-250.  

1. Verdicts: Appeal and Error. A jury verdict will not be disturbed on appeal unless 
it is clearly erroneous and against the preponderance of the evidence.  

2. Waiver: Words and Phrases. Waiver is a voluntary and intentional 
relinquishment or abandonment of a known existing legal right or such conduct 
as warrants an inference of the relinquishment of such right.  

3. Security Interests: Waiver: Estoppel. Performance under a security agreement, 
including the failure of the secured party to rebuke the debtor or object to the 
debtor's conduct in selling collateral in violation of the terms of the security 
agreement, may amount to a waiver of the lender's contractual right to require 
its written consent to a sale of collateral.  

4. -: -: - Whether the secured party's conduct constitutes a 
waiver of its right to require written consent to a sale of collateral is a question of 
fact.  

Appeal from the District Court for Polk County: WILLIAM 
H. NORTON, Judge. Affirmed.  

Knudsen, Berkheimer, Richardson & Endacott, for 
appellant.  

David R. Webb and Brian E Beckner, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

GRANT, J.  
Plaintiff-appellant, Farmers State Bank (hereafter Bank), 

brought this action for conversion against the defendant
appellee, Farmland Foods, Inc. (Farmland), for damages

(1)
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based on Farmland's purchase of hogs which were subject to the 
Bank's security interest. Farmland answered, generally denying 
it was liable to the Bank in any amount and setting out various 
defenses to the Bank's action, including the defense that the 
Bank had impliedly consented to the sale of hogs to Farmland 
and thus waived the Bank's security interest in that collateral.  
The case was tried to a jury. At the close of all of the evidence, 
both the Bank and Farmland moved for a directed verdict. The 
trial court overruled Farmland's motion and sustained the 
Bank's motion in part, after finding that the acts of Farmland 
constituted a conversion for which Farmland could possibly be 
liable. The issue of Farmland's liability was submitted to the 
jury for its determination as to Farmland's defenses of waiver, 
consent, estoppel, and ratification. The jury returned a verdict 
for Farmland. The Bank timely appealed to this court.  

Appellant Bank assigns as error the trial court's actions in 
submitting to the jury the issues of waiver, estoppel, consent, 
and ratification and in failing to properly instruct the jury on 
the issue of waiver by estoppel. For the reasons hereinafter set 
out, we affirm.  

Evidence adduced at trial shows the following. For 
approximately 15 years ending in the latter part of 1983, David 
Hopwood was engaged in a hog-raising operation described as 
a farrow-to-finish operation. The hogs would be raised from 
birth until they reached market weight, at approximately 5 to 6 
months, and would then be sold at market.  

In February of 1977 Hopwood approached appellant Bank 
to obtain financing for his operation. The Bank initially loaned 
Hopwood approximately $86,000. At that time Hopwood 
signed a security agreement with the Bank pledging his hogs, 
among other farm assets, as collateral. The security agreement 
contained various warranties. One such warranty stated 
"DEBTOR [Hopwood] WARRANTS AND COVENANTS: 

(3) Not to sell, transfer or dispose of the Collateral . . .  
without the prior written consent of the Secured Party [the 
Bank]." 

Despite this requirement for written consent prior to any sale 
of collateral, Hopwood sold his hogs on over 130 occasions 
between February 2, 1977, and February 1983, without first

2



FARMERS STATE BANK v. FARMLAND FOODS 3 

Cite as 225 Neb. I 

obtaining the Bank's consent. The president of the Bank 
testified that Hopwood was never questioned about his practice 
of selling the collateral without having obtained permission, 
nor did the Bank ever require Hopwood to obtain prior consent 
to any sale. The Bank president further testified that complying 
with the provision requiring written consent prior to the sale of 
the collateral was "humanly impossible" and "physically 
impossible." He explained the circumstances surrounding a 
typical sale of a farmer's collateral. The farmer would call the 
buyer for a quote of the current market price. Depending on the 
market condition, this quoted price was subject to change if not 
accepted immediately. Requiring the farmer to obtain 
permission from the secured party before a sale at the quoted 
price rather than immediately accepting the offer would require 
a great deal of the farmer's time and might result in a change in 
price before the intended sale would be completed. In order for 
the farmer to keep most of his time available for his farming 
work and to avoid this possible drop in prices, he must be able 
to accept the quoted price immediately.  

Hopwood testified that between February 2, 1977, through 
February of 1983, he sold hogs to the defendant, Farmland, 
approximately 10 to 15 times a year. These sales ranged from 20 
to 40 hogs per sale. Hopwood testified that he would check on 
the price Farmland was paying, and if this was satisfactory, 
Hopwood would immediately sell and deliver the hogs to 
Farmland. Hopwood would then take the collateral sale 
proceeds to the Bank and have these proceeds applied against 
his loan. During all this time, the Bank was aware of 
Hopwood's sales to Farmland because Farmland checks were 
applied to Hopwood's loan with the Bank. Hopwood testified 
that he never sought permission to sell his collateral in this 
manner, nor was he ever reprimanded by the Bank for not 
having done so. After the proceeds were applied to his loan, 
Hopwood would usually borrow more money for his 
continuing operation.  

On some occasions Hopwood was unable to speak with a 
loan officer. On these occasions he would deposit the proceeds 
directly into his farm account rather than giving the proceeds to 
the Bank for application to reduce the loan account balance.
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Then, a few days later, he would return to the Bank and have 
those proceeds applied to his loan. As an example, the 
testimony showed that such a procedure was followed in sales 
on October 25, November 8, and November 9, 1982. The 
proceeds of these sales were deposited in Hopwood's farm 
account. Hopwood returned to the Bank on November 16, 
1982, and had these deposits applied toward his loan. While 
there was testimony that the Bank told Hopwood at this time 
that these direct deposits into his farm account were a violation 
of the security agreement, Hopwood testified that he did not 
recall there being any reprimand or censure by officials of the 
Bank, that, in fact, the November 16, 1982, incident was not 
isolated, and that on two or three other occasions when direct 
deposits to his farm account were made, there was no 
complaint.  

The present case concerns six specific sales made by 
Hopwood to Farmland between April 30 and June 17, 1983.  
The six sales were of 155 hogs for a price of $16,612.01. The 
proceeds from these sales were deposited directly into 
Hopwood's farm account. Rather than returning to the Bank 
and having these proceeds applied to his loan balance and then 
borrowing additional funds from the Bank, Hopwood used the 
proceeds to pay for feed for the hogs and other farm operation 
expenses. The Bank became aware of these sales in July of 1983, 
after a state bank examiner noticed a lack of activity on 
Hopwood's loan sheet. Hopwood was called into the Bank to 
discuss this inactivity. At this time a plan for an orderly 
liquidation of the collateral was suggested. Additional funds 
were advanced by the Bank to Hopwood in order to keep the 
operation going until the liquidation could be complete.  
Hopwood continued to sell his hogs just as he had done before 
the plan for liquidation, until November of 1983, when he filed 
for bankruptcy. At this point appellant Bank requested all 
future checks for the sale of collateral be issued jointly to 
Hopwood and the Bank. Farmland complied with this request 
on all sales after that time. The Bank then sought to recover the 
proceeds from the six disputed sales between April 30 and June 
17, 1983, in an action for conversion against Farmland.  

This court has often held that a jury verdict will not be
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disturbed on appeal unless it is clearly erroneous and against the 
preponderance of the evidence and so clearly contrary to 
findings that it is the duty of the reviewing court to correct it.  
Further, a jury verdict is sufficient if there is any competent 
evidence presented to the jury upon which it could find for the 
successful party. Mennonite Deaconess Home& Hosp. v. Gates 
Eng'g Co., 219 Neb. 303, 363 N.W.2d 155 (1985). The district 
court did not err in submitting to the jury the issue of waiver.  

The controlling issue to be determined is whether the Bank, 
by its conduct over a long period of time, has consented to the 
sale of the Bank's collateral without its written consent and has 
thus, by implication, waived its rights in the collateral. The 
Bank contends that Hopwood did not have express consent to 
sell the collateral. Consent, however, may be established by 
implication arising from a course of conduct as well as 
expressly, and such consent operates as a waiver of the security 
interest. See, Hedrick Savings Bank v. Myers, 229 N.W.2d 252 
(Iowa 1975); United States v. Central Livestock Association, 
Inc., 349 F Supp. 1033 (D.N.D. 1972); Moffett Bros. & 
Andrews Commission Co. v. Kent, 5 S.W.2d 395 (Mo. 1928).  

Waiver has been defined as a "voluntary and intentional 
relinquishment or abandonment of a known existing legal right 
. . . or such conduct as warrants an inference of the 
relinquishment of such right . . . ." (Emphasis supplied.) Five 
Points Bank v. Scoular-Bishop Grain Co., 217 Neb. 677, 68 1, 
350 N.W.2d 549, 552 (1984).  

We determine that the evidence as presented in this case was 
sufficient to support the finding of such conduct that would 
warrant an inference of the relinquishment of the Bank's right 
in the collateral in question. There was evidence from which the 
jury could have found that the Bank, by its long course of 
conduct of not requiring Hopwood to obtain the Bank's 
consent to sell collateral, had consented to such sales and thus 
waived its security interest in the collateral. Despite the 
covenant not to sell the collateral without prior written consent, 
Hopwood sold his hogs on more than 130 occasions over a 
6-year period without having first obtained the consent of the 
Bank. Testimony of the bank president showed the Bank was 
fully aware of these sales. Hopwood testified that the Bank
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never requested compliance with this provision of the security 
agreement. The Bank was also aware of the occasional deposit 
of the proceeds directly into Hopwood's farm expense account 
rather than immediate application toward the loan balance.  
While the evidence is conflicting, it was sufficient for the jury to 
determine "by clear and convincing evidence" that the Bank 
had never reprimanded or rebuked Hopwood for his actions.  
Five Points Bank v. Scoular-Bishop Grain Co., supra at 682, 
350 N.W.2d at 552. The Bank was fully aware of its right to 
require the prior written consent for the sale of collateral, yet it 
so acted as to waive its right.  

The appellant Bank argues the security interest continued in 
the proceeds, and relies on Neb. U.C.C. § 9-306(2) (Reissue 
1980), which states: 

Except where this article otherwise provides, a security 
interest continues in collateral notwithstanding sale, 
exchange or other disposition thereof unless the 
disposition was authorized by the secured party in the 
security agreement or otherwise, and also continues in any 
identifiable proceeds including collections received by the 
debtor.  

(Emphasis supplied.) 
It is clear the security agreement involved in this controversy 

did not authorize the sale of collateral except by prior written 
consent. Farmland relies on the "or otherwise" language in its 
contention that the Bank had waived its security interest. That 
language, "or otherwise," was specifically before this court in 
State Bank v. Scoular-Bishop Grain Co., 217 Neb. 379, 349 
N.W.2d 912 (1984), and in Five Points Bank v. Scoular-Bishop 
Grain Co., supra. In Five Points at 680, 350 N.W.2d at 551, we 
reaffirmed the holding in State Bank v. Scoular-Bishop Grain 
Co., supra, and stated that "it was a factual question whether a 
bank's prior course of dealing with the debtor might create an 
implied agreement amounting to a waiver of the security 
interest . . . ." 

In this case we hold that the Bank's performance under the 
Bank-Hopwood security agreement was such that the Bank's 
conduct constituted, in effect, an amendment to the security 
agreement, in that the Bank waived its right to require its

6
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written consent to any sale of collateral by Hopwood. On over 
130 occasions over 6 years (or approximately twice each month 
during that time), the Bank acquiesced in Hopwood's method 
of doing business and consented to it. On at least five occasions 
the Bank acquiesced not only in the sale of collateral but in 
Hopwood's failure to immediately apply the proceeds of such 
sales to the loan owing to the Bank. After 6 years of such 
conduct, the Bank would now have the courts hold that its 
business conduct in the marketplace is completely immaterial 
and that if such conduct results in a loss to the Bank, the Bank is 
entitled, as a matter of law, to point to the security agreement of 
1977 and rely on the words of that agreement that there can be 
no waiver. We hold that the facts in this case were such as to 
permit the jury to find that the Bank, by its conduct, waived its 
contractual right with Hopwood to require that the Bank give 
written consent to any sale of collateral.  

In so holding, we are cognizant of the Bank's contention that 
its practice of not enforcing the prior written consent provision 
cannot be construed as a waiver of that provision. The Bank 
argues that a course of dealing is not applicable to show waiver 
when it is inconsistent with the express terms in the agreement.  
Neb. U.C.C. § 1-205(4) (Reissue 1980) provides: 

The express terms of an agreement and an applicable 
course of dealing or usage of trade shall be construed 
wherever reasonable as consistent with each other; but 
when such construction is unreasonable express terms 
control both course of dealing and usage of trade and 
course of dealing controls usage of trade.  

The Bank relies on this court's rulings in Garden City 
Production Credit Assn. v. Lannan, 186 Neb. 668, 186 N.W2d 
99 (1971), and Farmers State Bank v. Edison Non-Stock Coop.  
Assn., 190 Neb. 789, 212 N.W2d 625 (1973), for support in its 
contention that mere acquiescence or failure to rebuke the seller 
is not sufficient to override the express terms of § 1-205(4). We 
hold that the Bank's reliance on this section is misplaced.  
Section 1-205(4) deals with a course of dealing and trade usage.  
Under § 1-205(1), course of dealing is restricted to a sequence of 
conduct between the parties previous to the agreement. See 
§ 1-205, comment 2. See, also, Dugan, Buyer-Secured Party
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Conflicts Under Section 9-307(1) of the Uniform Commercial 
Code, 46 U. Colo. L. Rev. 333, 340 (1975), where the author 
states: "Secton 1-205 simply does not attempt to deal with the 
legal consequences of post-agreement events such as those 
which the Code defines elsewhere as 'course of performance' 
[Neb. U.C.C. § 2-208(1) and (3) (Reissue 1980)] . ... " 

In the case at bar there was no need to know the conduct of 
the parties before the contract was entered into between 
Hopwood and the Bank to determine the meaning of that 
contract. The terms of that contract were clear. The question to 
be determined is whether the Bank's performance, after that 
contract was signed, operated to amend the contract. The 
conduct which might be found to be a waiver of the prior 
written consent provision occurred continuously after this 
agreement was reached. Such postagreement course of 
performance is not governed by § 1-205(4). See Burke, Secured 
Transactions, 32 Bus. Law. 1133, 1146 (1977), where the author 
states: "Section 1-205(4) controls only the interpretation and 
construction of the written security agreement and should not 
prevent the introduction of evidence to show that an express 
term of the agreement has been waived by the secured creditor." 

Section 1-205, comment 2, states: 
Course of dealing under subsection (1) is restricted, 

literally, to a sequence of conduct between the parties 
previous to the agreement. However, the provisions of the 
act on course of performance make it clear that a sequence 
of conduct after or under the agreement may have 
equivalent meaning. (Section 2-208).  

Although § 2-208 generally deals with sales, its terms are made 
relevant to the security agreement of the parties by the terms of 
Neb. U.C.C. § 1-201(3) (Reissue 1980), which sets out a general 
definition as follows: 

"Agreement" means the bargain of the parties in fact as 
found in their language or by implication from other 
circumstances including course of dealing or usage of 
trade or course of performance as provided in this act 
(sections 1-205 and 2-208). Whether an agreement has 
legal consequences is determined by the provisions of this 
act, if applicable; otherwise by the law of contracts
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(section 1-103).  
The court may look to Neb. U.C.C. § 1-103 (Reissue 1980), 

which provides: "Unless displaced by the particular provisions 
of this act, the principles of law and equity, including the law 
merchant and the law relative to capacity to contract . . . shall 
supplement its provisions." 

The code has thus made provisions for dealing with 
preagreement dealing and postagreement performance. Section 
2-208(3) has more relevant application to this situation than 
does § 1-205(4), which pertains to preagreement dealing 
between the parties. Section 2-208(3) provides: "Subject to the 
provisions of the next section [Neb. U.C.C. § 2-209 (Reissue 
1980)] on modification and waiver, such course of performance 
shall be relevant to show a waiver or modification of any term 
inconsistent with such course of performance." 

We hold that performance under a security agreement, 
including the failure of the secured party to rebuke the debtor 
or object to the debtor's conduct in selling collateral in violation 
of the terms of the security agreement, may amount to a waiver 
of the lender's contractual right to require its written consent to 
a sale of collateral. Whether the secured party's conduct 
constitutes a waiver of its right to require written consent to a 
sale of collateral is a question of fact.  

Under precode law, conduct such as that of the Bank in the 
case at bar could have been held to constitute a waiver of the 
security interest. See, Charterbank Butler v. Central 
Cooperatives, 667 S.W.2d 463 (Mo. App. 1984); Commercial 
Credit Corporation v. Blau, 393 S.W.2d 558 (Mo. 1965); First 
Nat. Bank & Trust Co. v. Stock Yards Loan Co., 65 F2d 226 
(8th Cir. 1933), cert. denied290 U.S. 648, 54 S. Ct. 87,78 L. Ed.  
576. Since this precode concept of waiver is not specifically 
displaced by the code, under § 1-103 it must be treated as 
supplementing the code. The Bank contends that before there 
can be a waiver, it must be shown that Farmland had knowledge 
of the Bank's conduct with respect to Hopwood's operations.  
However, in First Nat. Bank & Trust Co. v. Stock Yards Loan 
Co., supra at 229, the court states: "When a mortgagee under a 
chattel mortgage allows the mortgagor to retain possession of 
the property and to sell the same at will, the mortgagee waives
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his lien, and this is true whether the purchaser knew of the 
existence of the chattel mortgage or not." (Emphasis supplied.) 
We agree with that concept where there is a long course of 
conduct. To the extent they hold otherwise, this court overrules 
the cases of Garden City Production Credit Assn. v. Lannan, 
186 Neb. 668, 186 N.W.2d 99 (1971), and Farmers State Bank v.  
Edison Non-Stock Coop. Assn., 190 Neb. 789, 212 N.W2d 625 
(1973).  

We hold, then, that the jury could have found by clear and 
convincing evidence that the course of performance between 
the Bank and Hopwood was a waiver of the security interest in 
the collateral sold to appellee on the six occasions between April 
30 and June 17, 1983. The Bank was fully aware of its right to 
require written consent before the sale of collateral, yet it never 
exercised this right nor reprimanded the seller for failure to 
obtain written consent. The Bank was not concerned with this 
written consent provision and did not rely on it.  

Since the issue of waiver is dispositive of this controversy, we 
need not consider the other assignment of error. The judgment 
of the district court is affirmed.  

AFFIRMED.  
KRIVOSHA, C.J., dissenting.  
I must respectfully dissent from the majority in this case. I do 

so on two grounds. First, I believe we are in error to overrule 
Garden City Production Credit Assn. v. Lannan, 186 Neb. 668, 
186 N.W.2d 99 (1971), the leading case in the nation on this 
subject. Second, I believe that the result reached by the majority 
in this case is not supported by logic or reason.  

While I recognize that there is some split of authority on this 
subject (see Annot., What Constitutes Secured Party's 
Authorization to Transfer Collateral Free of Lien Under UCC 
§ 9-306(2), 37 A.L.R.4th 787 (1985)), I believe that the position 
adopted by this court more than 15 years ago represents the 
better reasoned position on this subject. In view of the fact that 
most jurisdictions which follow our earlier longstanding rule 
cite Garden City Production Credit Assn. v. Lannan, supra, as 
the basis for their decisions, apparently many other 
jurisdictions agree. Furthermore, I do not believe that anything 
that we said in State Bank v. Scoular-Bishop Grain Co., 217

10
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Neb. 379, 349 N.W.2d 912 (1984), or Five Points Bank v.  
Scoular-Bishop Grain Co., 217 Neb. 677, 350 N.W.2d 549 
(1984), is contrary to our earlier holding in Garden City 
Production Credit Assn. v. Lannan, supra, nor does it require 
us to overrule our holding in Garden City Production Credit 
Assn. v. Lannan.  

It is clear in this case, as noted by the majority, that there was 
no express waiver by Farmers State Bank. Nor, in my view, can 
there be said to be an implied waiver sufficient to cause us to 
ignore the clear language of the security instrument. The 
majority makes much of the fact that between April 30 and 
June 17, 1983, a period of 49 days, six sales were effected by the 
debtor without the Bank's protest and without the Bank's 
knowledge. This is suggested by the majority to be sufficient 
evidence that the Bank had impliedly waived its security. Yet the 
record discloses that these six transactions were a part of some 
60 to 90 sales to Farmland Foods, Inc., conducted over the 
previous 6-year period in which payment was always made to 
the Bank following the sale of the livestock. Furthermore, once 
the Bank learned of the six sales without payment, it did rebuke 
the debtor and take action. It is apparently the majority's view 
that the Bank's lien was waived long ago, even though it was 
being paid. It is simply difficult for me to conclude that six sales 
conducted without the Bank's actual knowledge within a 49-day 
period while the debtor is having severe financial difficulty 
should be the criteria by which we determine the intent of the 
lender and should be permitted to overshadow 10 times that 
number of sales where just the opposite result was effected.  

The record in this case is clear that the Bank had no 
knowledge of the six sales before they were made, nor did it 
learn of the sales until all six had been completed. The 
majority's suggestion that the Bank's failure to rebuke the 
debtor evidenced implied approval does not wash when the 
record discloses that the Bank did not know of these six sales 
until all were completed and, upon learning of the sales, took 
action.  

In my view, the difficulty with the majority opinion is that it 
has confused an implied waiver of the lien on the security with a 
waiver by the Bank of a requirement that the lender obtain
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permission to sell in writing before proceeding to sell the 
security. It appears to me that one might more effectively argue 
that the Bank obviously did not intend to waive its lien when it 
waived its requirement that permission to sell be in writing, in 
view of the fact that everyone is presumed to know the law and 
the Bank knew that under the provisions of Neb. U.C.C.  
§ 9-306(2) (Reissue 1980) and this court's consistent 
interpretation of that section more than 12 years earlier, as 
expressed in Garden City Production Credit Assn. v. Lannan, 
186 Neb. 668, 186 N.W.2d 99 (1971), the sales were all subject to 
the Bank's lien. That is precisely what § 9-306(2) provides and 
what it intends to accomplish. Section 9-306(2) does not 
prohibit the sale of property nor suggest that the mere sale of 
the property implies that the lien is to be waived. To the 
contrary, it provides that the security interest continues in the 
collateral, notwithstanding the sale. To therefore suggest that 
because the Bank waived a requirement that consent for the sale 
be in writing, it also waived its lien is not an accurate statement 
of the law generally recognized throughout the country.  

While the records fail to disclose actual authorization by the 
Bank to sell, it seems to me that the most one can glean from the 
evidence is that the Bank impliedly consented to the sale of the 
livestock conditioned upon the debtor's delivering the proceeds 
of the sale to the Bank, as he had done in the previous 60 to 90 
sales. This does not constitute evidence of an intent by the Bank 
to waive its lien on the security.  

As I have suggested earlier, I do not believe that our decision 
in either State Bank v. Scoular-Bishop Grain Co., 217 Neb.  
379, 349 N.W.2d 912 (1984), or Five Points Bank v.  
Scoular-Bishop Grain Co., 217 Neb. 677, 350 N.W.2d 549 
(1984), compels the result reached by the majority today. In 
State Bank v. Scoular-Bishop, supra, we reversed the decision 
of the district court and remanded the cause for a new trial 
because the district court had refused to permit the buyer to 
introduce evidence showing an express waiver and, instead, 
directed a verdict for the lender. What the purchaser intended to 
present by way of evidence were oral conversations with bank 
officers, bank records, checks, deposit slips, checking account 
summary, notes and renewal notes, other farm product sales,

12
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disability ledger cards, and livestock inspection reports, which 
may have established that the Bank had in fact waived its lien.  
In reaching our conclusion in State Bank v. Scoular-Bishop, 
supra at 388, 349 N.W.2d at 917, we nevertheless said: 

"[A]n implied agreement should be found with extreme 
hesitancy and should generally be limited to the situation 
of a prior course of dealing with the debtor permitting 
disposition. The issue is a question of fact, but the trial 
court should carefully consider the written prohibition 
against disposition found in the security agreement as an 
important factor in the factual determination and should 
determine the matter in favor of the written prohibition 
unless such conclusion is unreasonable under the 
circumstances." 

The evidence in State Bank v. Scoular-Bishop, supra, was to 
the effect that there had been actual conversations between the 
debtor and the bank. Yet this court did not overrule Garden 
City Production Credit Assn. v. Lannan, supra, and, in fact, 
cautioned the trier of fact to find an implied waiver only with 
extreme hesitancy.  

To the same extent, in Five Points Bank v. Scoular-Bishop, 
supra, we reversed and remanded the cause for a new trial 
because the evidence disclosed that the debtor was encouraged 
by the bank to minimize his operating loan by obtaining his 
fertilizer by credit on an open account. Moreover, the bank 
refused to lend the borrower money for repairs to his farm 
equipment, acknowledging that the debtor would have to have 
another advance on his corn crop from someone else. We 
simply concluded in Five Points Bank v. Scoular-Bishop, 
supra, that it was a question of fact whether the discussion and 
conduct between the bank and the borrower constituted 
authorization. Again, we did not suggest we should overrule 
Garden City Production Credit Assn. v. Lannan, 186 Neb. 668, 
186 N.W.2d 99 (1971), but, quite to the contrary, suggested that 
our position was consistent. We merely suggested that it was a 
question of fact as to whether there had been authorization.  
State Bank v. Scoular-Bishop and Five Points Bank v.  
Scoular-Bishop are not at all similar to the facts in this case.  

The real difficulty with the majority opinion is that we are
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not writing on a clean slate. The law as declared by this court in 
Garden City Production Credit Assn. v. Lannan, supra, has 
been the law of this jurisdiction for more than 15 years. During 
all of that time, the Legislature has not seen fit to amend, in any 
substantive manner, the law, as did, for instance, the 
Legislature of the State of New Mexico after the New Mexico 
Supreme Court decided the case of Clovis National Bank v.  
Thomas, 77 N.M. 554, 425 P.2d 726 (1967), contrary to our 
position in Garden City Production Credit Assn. v. Lannan, 
supra, and consistent with the majority opinion herein.  

While the record does not disclose the fact, one may assume 
that multiple security agreements have been executed in this 
state, and farmers have been permitted to sell their livestock as 
they must, based upon the lender's understanding of our 
holding in Garden City Production Credit Assn. v. Lannan, 
supra. Yet, with one stroke of the eraser, we now clean the slate 
and cause all of those security instruments to become invalid 
because of what we term to be a course of dealing and, 
therefore, implied consent.  

I believe what we earlier said in Garden City Production 
Credit Assn. v. Lannan has even greater applicability today and 
continues, in my mind, to make good sense.  

The evidence reveals a typical farm-ranch operation 
contemplating a course of dealing in the sale of farm 
products, and the necessity of securing credit financing 
for such an operation. The Uniform Commercial Code, 
whatever else its objects may be, was designed to close the 
gap in the classic conflict between the lender and the 
innocent purchaser and furnish acceptable, certain, and 
suitable standards which would promote the necessity of 
and the fluidity of farm credit financing in the modern 
context, and at the same time facilitate the sale and 
exchange of collateral by furnishing a definable and 
ascertainable standard which purchasers could rely on.  
Case application is in its genesis, but an examination of the 
textual and court authority supports such an approach to 
an examination of cases in a specific factual context. See 
Uniform Commercial Code Bibliography, 1969 
(published by the Joint Committee on Continuing Legal
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Education of the American Law Institute and the 
American Bar Association), "Article 9-Secured 
Transactions," pp. 87 to 101.  

186 Neb. at 671-72, 186 N.W.2d at 102.  
We went on further in Garden City Production Credit Assn.  

v. Lannan, supra at 673, 186 N.W.2d at 102, to say: 
We must assume that section 9-306(2), U.C.C., was 
drafted with an awareness of the practical realities of farm 
credit financing, the market movement of chattel 
property, and the practical problems of a simultaneous 
sale and payment. This provision of the code must clearly 
have been designed to accommodate and to fit the 
practical realities of financing a farming and business 
operation contemplating the raising, feeding, and 
processing, and sale of livestock and tangible chattel 
property. It is uncontested in the present case that there 
was strict compliance with the filing and notice provisions 
of the code. Lannan, the purchaser, was bound by the 
provisions of the code and must ordinarily take the risk of 
a failure to make the appropriate investigation 
contemplated by its provisions.  

It appears to me that the language of Garden City 
Production Credit Assn. v. Lannan, 186 Neb. 668, 186 N.W.2d 
99 (1971), is even stronger today as it applies in the instant case 
where the purchaser testified that it was not even aware that a 
lien could be obtained on the farm commodities purchased or 
that such a filing had been made.  

Some of our neighboring states which also have had occasion 
to examine this issue have, likewise, concluded that our earlier 
decisioin in Garden City Production Credit Assn. v. Lannan 
was the better rule. In North Cent. Kan. Prod. Cred. Ass'n v.  
Washington Sales Co., 223 Kan. 689, 694, 577 P.2d 35, 39 
(1978), the Supreme Court of Kansas said: 

We have carefully examined the cases and authorities 
cited by industrious counsel in the original briefs and those 
anicus curiae (all of whose briefs were most helpful), as 
well as others which our research uncovered. The division 
of authority is sharp. Some cases support the rationale of 
Clovis National Bank v. Thomas, 77 N.M. 554, 425 P.2d
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726 (1967); others-and most writers on the 
subject-follow Garden City Production Credit Assn. v.  
Lannan, 186 Neb. 668, 186 N.W2d 99 (1971).  

The Kansas Supreme Court then went on to point out that 
following the decision by the New Mexico Supreme Court in 
Clovis National Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 
(1967), "the New Mexico legislature repudiated the Clovis 
doctrine" by amending the Uniform Commercial Code as it 
applied in New Mexico. 223 Kan. at 694, 577 P.2d at 39. The 
Kansas Supreme Court then went on in North Cent. Kan. Prod.  
Cred. Ass'n v. Washington Sales Co., supra at 696, 577 P.2d at 
41, to say: 

The Clovis decision, as we pointed out earlier, is no 
longer applicable in the jurisdiction where it was adopted.  
Be that as it may, we do not think its rationale follows the 
intent of the framers of the Uniform Commercial Code, 
particularly as expressed in the sections of the code set 
forth above. We conclude that a ruling, following the 
Clovis doctrine, would hinder "the granting of credit to 
the capital-intensive agricultural industry" in this state; 
that such a holding is not in the spirit of the UCC, is not 
required by its terms, and would not be in the public 
interest. We therefore follow the rationale of Lannan, 
supra, and find no waiver of a security interest, and no 
consent to the sales here involved, by PCA's failure to 
remonstrate with Uffman, following his sales of milk and 
wheat.  

Similarly, the Minnesota Supreme Court in Wabasso State 
Bank v. CaldwellPacking Co., 308 Minn. 349, 350, 251 N.W.2d 
321, 322 (1976), said: 

The question presented is whether one who finances 
farming operations and takes a security interest in cattle 
under an agreement which prohibits the sale of the 
collateral without the financier's prior written approval 
authorizes the borrower to sell the collateral by not 
objecting to a course of dealing in which the borrower has 
previously sold collateral without consent.  

In concluding that a waiver did not occur, the Minnesota 
court said at 353, 251 N.W.2d at 323-24: "Article 9 of the
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Uniform Commercial Code established a recording system 
which permits a creditor, by filing a financing statement, to rely 
upon the secured position set out in his written security 
agreement." 

The Minnesota Supreme Court then discussed the argument 
raised by the purchaser to the effect that the bank could have 
easily protected itself by informing its farm loan debtors that it 
expected them to adhere to the terms of the security agreement 
and by reprimanding those who failed to do so, as now 
suggested by the majority herein. In rejecting that argument the 
Minnesota Supreme Court said at 354, 251 N.W.2d at 324: 

The fallacy in this argument is that it ignores the realities 
of the situation. The bank was not made aware of the sales 
of collateral before they occurred. Farmers would simply 
notify the bank of the sales when they came in with the 
proceeds to pay off the loan. At this point, not only was 
the bank not harmed by the sale but it was presented with 
an accomplished fact.  

Examining the options open to both the bank and the 
purchasers of the cattle, we have no difficulty in 
determining which party was in a better position to protect 
its interests. On the one hand, the bank had complied with 
all of the provisions of Article 9. It did not rebuke those 
farmers who sold collateral without authorization, since 
after the fact such action would have had little effect. It 
had no prior knowledge of Marczak's plans to sell his 
cattle. On the other hand, the defendants had constructive 
notice of the bank's security interest and after checking the 
records, a simple phone call would have determined 
whether the bank had authorized Marczak's sale.  
Alternatively, when paying Marczak for the cattle, 
defendants could have named Marczak and the bank as 
joint payees on their check. Either action would have fully 
protected the bank and defendants. In any event, this is 
not a case of detrimental reliance since defendants had no 
way of knowing whether or not the bank had reminded 
Marczak of the necessity for prior approval of sales.  

The Minnesota court then concluded by quoting at length 
from our decision in Garden City Production Credit Assn. v.
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Lannan, 186 Neb. 668, 186 N.W.2d 99 (1971).  
As the majority observes, and as the record in this case 

establishes, requiring the borrower to obtain written consent 
from the Bank at 6 a.m. when livestock must be taken to market 
is not a realistic approach to the situation, nor does it permit the 
U.C.C., if so interpreted, to deal with the realities of life. We 
are here given two choices-shall we grant to the lender the 
benefits of his security, or shall we protect the purchaser who is 
rewarded by his failure to check the records. As a matter of 
fact, our decision today would seem to indicate that there is 
greater benefit in refusing to be provided any information if 
one wishes to purchase free and clear. What did the purchaser 
rely upon in making its purchase, and how was it misled by the 
lender? 

I have no difficulty in concluding that by permitting the 
farmer to sell his livestock without first obtaining written 
consent, the Bank has waived the requirement for written 
consent. I have greater difficulty, however, in concluding that 
by simply waiving one of the requirements for sale, the Bank 
has thereby impliedly waived its entire security in the property 
and the benefits of § 9-306(2).  

By waiving the requirement that the borrower must obtain 
written consent, the Bank may not declare the loan in default 
for failure to obtain such written consent. Nor may the Bank 
sue the debtor for conversion. It does not necessarily follow, 
however, that by waiving its right to declare the loan in default 
by reason of the borrower's failing to obtain written consent 
before sale or its right to sue the debtor for conversion that the 
lender impliedly intended to give up its security.  

In passing, I must further disagree with the majority's 
discussion in this case of the effect of Neb. U.C.C. § 1-205 
(Reissue 1980). While it may be true that § 1-205 is relevant only 
with regard to preagreement dealings between the parties, it is 
not true in this case that all of the dealings herein are 
postagreement. The transactions between the Bank and the 
debtor have gone on for nearly 6 years. During that time a host 
of agreements have been signed and a number of practices 
conducted. I fear that the majority opinion in this case may be 
misunderstood to mean that if the parties execute renewal
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documents or subsequent loan agreements, the evidence 
regarding the manner in which they dealt with each other prior 
to the execution of the last renewal agreement would not be 
relevant. Certainly that is not what § 1-205(4) means, nor what 
it is intended to say.  

I am not unmindful that the 1985 Legislature has amended 
Neb. U.C.C. § 9-307 (Cum. Supp. 1986). I purposely make no 
comment with regard to that because it is not relevant to the 
instant case.  

For all of these reasons, therefore, I would not have 
overruled our holding in Garden City Production Credit Assn.  
v. Lannan, 186 Neb. 668, 186 N.W2d 99 (1971), and I would 
have concluded that the evidence in this case was insufficient to 
submit to the jury the question of implied waiver. I would 
therefore have reversed and remanded.  

I am authorized to state that CAPORALE and SHANAHAN, JJ., 
join in this dissent.  

IN RE ESTATE OF ELIZABETH TJADEN, DECEASED.  

EDWARD HINRICHS, APPELLEE, v. DONALD MAMMEN ET AL., 
APPELLANTS, FRANK L. BRUNING, PERSONAL REPRESENTATIVE OF 

THE ESTATE OF ELIZABETH TJADEN, DECEASED, ET AL., 
APPELLEES.  

402 N.W.2d 288 

Filed March 20, 1987. No. 85-589.  

1. Decedents' Estates: Wills: Intent. The cardinal rule concerning a decedent's will 
is the requirement that the intention of the testator shall be given effect, unless 
the maker of the will attempts to accomplish a purpose, or to make a disposition, 
contrary to some rule of law or public policy.  

2. -: -: . To arrive at a testator's intention expressed in a will, a 

court must examine the decedent's will in its entirety, consider and liberally 
interpret every provision in the will, employ the generally accepted literal and 
grammatical meaning of words used in the will, and assume that the maker of the 
will understood words stated in the will.  

3. -: -: - When intention is expressed in clear language used in a 

testator's will, a court must give full force and effect to the testator's intention so 
expressed.
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4. -: -: . Generally, a term of art used in reference to a devise or 

other testamentary disposition or provision has a technical but, nonetheless, 
clear meaning used in a decedent's will.  

5. Words and Phrases. Any usually means "all" or "every." 
6. Decedents' Estates: Wills: Words and Phrases. "By right of representation" 

means a devisee is entitled to take or receive a share of an estate on a per stirpes 
basis.  

7. -: -: - A distribution per stirpes is one in which the heirs or 

devisees take proportionate shares of the share of the ancestor through whom 
they claim as the ancestor's representatives. As such representatives, the heirs or 

devisees will be entitled to take just as much as such ancestor would have taken 
and no more.  

8. -: : - . In a per stirpes distribution, ordinarily applicable in an 

intestate's estate, there is a division of property among a class or group of 

distributees who take the share which a decedent would have taken if such 
decedent were alive, taking such share by the right of representing the decedent.  

Appeal from the District Court for Thayer County: ORVILLE 
L. COADY, Judge. Reversed and remanded with direction.  

Joe T Vosoba of Steinacher, Vosoba & Hanson, for 
appellants.  

Annette E. Mason of Ross & Mason, P.C., for appellee 
Hinrichs.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
On September 14, 1973, when Elizabeth Tjaden executed her 

will, her sister Anna Lucht, and John Mammen, Elizabeth's 
brother, were alive, but the following were dead: Elizabeth's 
two brothers-Meino and George Mammen; her sister Tena 
Hinrichs; and Elizabeth's nephew Ervin Mammen, who was 
George Mammen's son.  

When Elizabeth signed her will, there were five living sons of 
George Mammen-Leonard, Delbert, Donald, Wilber, and 
Edward Mammen, the Mammen brothers. Tena Hinrichs' three 
surviving children were alive when Elizabeth signed her will, 
namely, Dale and Edward Hinrichs and their sister, Mildred 
Margaret Cooke.  

After Elizabeth had signed her will but before her death, the 
following died: John Mammen, Anna Lucht, Dale Hinrichs,

20
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and Mildred Margaret Cooke. No child survived John 
Mammen, Dale Hinrichs, or Mildred Margaret Cooke, but 
children surviving Anna Lucht were her three children and eight 
grandchildren (children of Anna's two deceased children).  
Thus, none of Elizabeth Tjaden's brothers and sisters survived 
Elizabeth.  

When Elizabeth Tjaden died in 1983, her will was admitted 
to probate in the county court for Thayer County. After the 
direction that all Elizabeth's estate be converted into cash, 
Elizabeth Tjaden's will provides: 

THIRD....  

E All the balance and remainder of the proceeds and 
funds realized and obtained by the conversion into cash by 
my executors of all my real and personal property, I give 
and bequeath to the following persons and with shares 
therein as follows: 

[1] To my brother John Mammen, a one-fifth (1/5) 
share thereof.  

[2] To Harry Mammen, Clarence Mammen and Rozella 
Brower, the children of my deceased brother Meino 
Mammen: to each of them a one-fifteenth (1/15) share 
thereof.  

[3] To my sister Mrs. Anna Lucht, a one-fifth (1/5) 
share thereof, 

[4] To Mildred Margaret Cooke, Edward J. Hinrichs 
and Dale H. Hinrichs, the children of my deceased sister 
Tena Hinrichs: to each of them a one-fifteenth (1/15th) 
share thereof.  

[5] To Leonard Mammen, Delbert Mammen, Donald 
Mammen, Wilber Mammen and Edward Mammen, sons 
of my deceased brother George Mammen: to each of them 
a one-thirtieth (1/30) share thereof.  

[6] To Joan Mammen and Alice Mammen, daughters of 
my deceased nephew Ervin Mammen: to each of them a 
one-sixtieth (1/60) share thereof.  

FIFTH. In the event of the death in my lifetime of any 
beneficiary under this Will who is not survived by any
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child or by a child or a deceased child of such beneficiary 
dying in my lifetime, who survive me, I direct that the 
share in my estate by this Will given to said beneficiary 
dying in my lifetime shall not lapse, but shall descend to 
my brothers and sister who survive me, in equal shares, 
and to the child or children of deceased brothers and 
sisters of mine who survive me, by right of representation, 
and to the child or children of a deceased child of a 
deceased brother or sister of mine who survive me, also by 
right of representation.  

Edward Hinrichs, son of Tena Hinrichs and survivor of 
Mildred Margaret Cooke and Dale Hinrichs, filed an 
"Application for the Construction of the Will of Elizabeth 
Tjaden." In his application, Edward Hinrichs asserted that, 
pursuant to paragraph THIRD F[4] of the will, he was entitled 
to a '/]5 share of Elizabeth Tjaden's estate, and, in accordance 
with paragraph FIFTH of the will, was also entitled to the 
separate '/15 shares devised to Mildred Margaret Cooke and 
Dale Hinrichs, both of whom had predeceased Elizabeth. After 
an evidential hearing establishing the relationships and the 
priority of deaths concerning Elizabeth's devisees who had 
predeceased Elizabeth, the county court entered its order of 
distribution, stating: 

The Court then turns to the determination of the intent 
of the decedent, that is, construction of Paragraph 
FIFTH. This Court is of the opinion that the clear intent 
of the testator was to provide for a division by a "per 
stirpes" division among identified beneficiaries, their 
issue or descendents. Clearly, the decedent intended to 
divide her estate, after specific requests [sic], equally 
among her brothers and sisters and the issue of deceased 
brothers and sisters or the issue of deceased issue of 
deceased brothers and sisters. At the time of the making of 
her Will, she knew that only one brother, John Mammen, 
and one sister, Anna Lucht, could survive her. Therefore, 
if her intent was to divide her estate into shares based on 
brothers and sisters who survived her, then she could have 
easily provided that her estate be divided equally between 
John Mammen and Anna Lucht, or the survivor of those

22
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two if one would predecease her. She could then have 
provided that if both John Mammen and Anna Lucht 
predeceased her, then the estate would have been divided 
in the next degree of kinship, namely, her nieces and 
nephews .... However, she did not do this. She provided 
for an equal share to her brother and sister, John and 
Anna, "and to the child or children of deceased brothers 
and sisters of mine who survive me, by right of 
representation." By using the word "and," she clearly 
intended to divide the share of predeceased beneficiaries 
based on the number of brothers and sisters she had 
originally had with the children of her predeceased 
brothers and sisters sharing that share that their mother or 
father would have received. . . . The intent of the testator 
herein, Elizabeth Tjaden, clearly is . .. to utilize the term 
"right of representation" as actually a division "per 
stirpes" among the issue or descendants or identified 
relatives, namely, her five brothers and sisters. . . . The 
decedent further provided that also by right of 
representation (i.e. per stirpes), that if nieces or nephews 
who were issue of her predeceased brothers and sisters 
were likewise deceased, then their children would share in 
[sic] a per stirpes basis.  

The Court, therefore, holds that by utilizing the term 
"right of representation," the decedent clearly intended 
descent by a per stirpes method.  

Having resolved the issue of the intent of the testator, 
the Court then turns to actual distribution. The Court 
finds that the share of John Mammen does not lapse, but 
rather is divided into four shares equally and then 
distributed to the issue of Meino Mammen, Anna Lucht, 
Tena Hinrichs and George Mammen, per stirpes. The 
Court finds likewise that the share of Mildred Margaret 
Cooke and Dale H. Hinrichs respectively do [sic] not lapse 
but are instead to be divided into equal one-fourth shares 
of distribution to the issue of Meino Mammen, Anna 
Lucht, Tena Hinrichs and George Mammen on a per 
stirpes basis. Distribution of the one-fifth share of John 
Mammen and distribution of the 1/15th share of Mildred
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Margaret Cooke and Dale H. Hinrichs are therefore to be 
distributed by the personal representatives in accordance 
with this order. There is no basis for distribution of the 
shares of Mildred Margaret Cooke and Dale H. Hinrichs 
to [Edward] Hinrichs.  

Edward Hinrichs appealed to the district court, claiming he 
was "entitled to inherit the shares of his deceased brother and 
sister [Dale Hinrichs and Mildred Margaret Cooke]." The 
"Judge's Minutes" of the district court contain the following 
excerpt: 

Even though paragraph FIFTH of the will is ambiguous, it 
is consistent and can be read to agree with paragraph 
THIRD (F). There can be no doubt that she [Elizabeth 
Tjaden] intended that no devise should laspe [sic].  

. . . [Paragraph THIRD] clearly expresses that she 
intended to give her property to her brothers and sisters, 
and to their issue, equally. It is difficult to imagine that she 
would have thought differently just because a niece & 
nephew died without issue.  

The "Journal Entry" corresponding to the same date as the 
"Judge's Minutes" recites: 

[T]he Court finds for appellant Hinrichs.  
Tena Hinrich's [sic] issue take one-fourth ('/4) and 

Anna Lucht's issue take one-fourth ('/4), George 
Mammen's issue take one-fourth ('/4) and the issue of 
Meino Mammen take one-fourth ('/4).  

The Personal Representative is hereby ordered to 
distribute said shares in accordance with this finding. In so 
far [sic] as the County Court's finding is in conflict with 
this determination, the same is so modified.  

The district court's order is slightly ambiguous in its 
statement: "Tena Hinrich's [sic] issue take one-fourth." To what 
the "one-fourth" refers is uncertain. However, as will be 
illustrated in this opinion, the 1/4 declared by the district court 
refers to Edward Hinrichs' share in Elizabeth Tjaden's total 
estate, and necessarily includes Edward Hinrichs' acquisition 
of the entire distributive shares devised to Dale Hinrichs and 
Mildred Margaret Cooke. Otherwise, as will be shown, Edward 
Hinrichs' '/4 of the combined Dale Hinrichs-Mildred Margaret

24
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Cooke distributive shares coincides exactly with the county 
court's order, which the district court modified as requested in 
Edward Hinrichs' appeal.  

In the appeal to this court, all parties agree that John 
Mammen's share should be divided into fourths and distributed 
as part of the devises to the children of Anna Lucht, Meino 
Mammen, George Mammen, and Tena Hinrichs, so that such 
distribution will ultimately be made on a per stirpes basis. With 
the exception of Delbert, the Mammen brothers have appealed 
the district court's judgment, contending that John Mammen's 
'/s share, as well as the shares of Dale Hinrichs and Mildred 
Margaret Cooke ('/] to each), should be distributed among the 
children of Anna, Meino, George, and Tena "by right of 
representation" in accordance with the county court's order for 
distribution. Brief for Appellants at 13. Edward Hinrichs 
maintains that he alone should take the shares of Dale Hinrichs 
and Mildred Margaret Cooke "as the only living representative 
of Tena Hinrichs' share of the estate." Brief for Appellee at 10.  

Conditioned on survival of all devisees under paragraph 
THIRD F of Elizabeth Tjaden's will, and with 60 as the 
common denominator for the fractions expressed in paragraph 
THIRD F of that will, the following shares are taken under 
Elizabeth Tjaden's will: 

(1) John Mammen, 12/60; 

(2) Children of Meino Mammen, 12/60, that is, a 4/6o share to 
each of Meino's three children; 

(3) Anna Lucht, 12/6; 

(4) Children of Tena Hinrichs, 12/60, that is, a 4/60 share to 
each of Tena's three children; 

(5) Children of George Mammen, 10/60, that is, a 2/60 share to 
each of George's five children; and 

(6) Children of Ervin Mammen, 2/60, that is, a 1/6o share to 
each of Ervin's two children.  

The effect of the district court's judgment was recognition of 
a 1s/60 interest taken by Edward Hinrichs as the sole survivor of 
Tena Hinrichs and the survivor of Mildred Margaret Cooke and 
Dale Hinrichs, Tena's children. As an analysis of the district 
court's decision, Edward Hinrichs' share includes 1/4 of John 
Mammen's share, or a 3/60 share (1/4 of 12/60), plus 8/60
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(combined 4/60 shares of Mildred Margaret Cooke and Dale 
Hinrichs) and the 4/60 ('/15) share taken outright by Edward 
Hinrichs as Tena Hinrichs' child. In that manner, Edward 
Hinrichs, according to the district court, was entitled to a 15/6o 

share, '/4, or 25 percent, of the estate of Elizabeth Tjaden, 
deceased.  

However, if the county court is correct, as the Mammen 
brothers contend, Edward Hinrichs' share of Elizabeth 
Tjaden's estate is not 25 percent but 15 percent, that is, 1/4 of 
John Mammen's share, or a 3/60 share, and Edward Hinrichs' 
outright 4/6 (1/15) share, plus Edward Hinrichs' share based on 
a per stirpes distribution of the combined shares of Dale 
Hinrichs and Mildred Margaret Cooke, which is '/4 of 8/60, or 

2/60. Therefore, according to the county court's order, Edward 
Hinrichs' share is 9/60 (3/60 plus 4/60 plus 2/60), or 15 percent, of 
Elizabeth Tjaden's estate.  

As stated in Neb. Rev. Stat. § 30-2209(49) (Reissue 1985), a 
definitional section of the Nebraska Probate Code: "Testator 
means the maker of a will." 

The cardinal rule concerning a decedent's will is the 
requirement that the intention of the testator shall be given 
effect, unless the maker of the will attempts to accomplish a 
purpose, or to make a disposition, contrary to some rule of law 
or public policy. In re Estate of Walker, 224 Neb. 812, 402 
N.W2d 251 (1987).  

To arrive at a testator's intention expressed in a will, a court 
must examine the decedent's will in its entirety, consider and 
liberally interpret every provision in the will, employ the 
generally accepted literal and grammatical meaning of words 
used in the will, and assume that the maker of the will 
understood words stated in the will. In re Estate of Walker, 
supra.  

When intention is expressed in clear language used in a 
testator's will, a court must give full force and effect to the 
testator's intention so expressed. See Seybert v. Seybert, 118 
Neb. 246, 224 N.W. 1 (1929). Generally, a term of art used in 
reference to a devise or other testamentary disposition or 
provision has a technical but, nonetheless, clear meaning used 
in a decedent's will. See In re Testamentary Trust of Criss, 213
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Neb. 379, 329 N.W.2d 842 (1983).  
Paragraph FIFTH of Elizabeth Tjaden's will contains an 

antilapse provision applicable to "any beneficiary." In popular 
parlance, any usually means "all" or "every." See McKay v.  
Equitable Life Assurance Society of U.S., 421 P.2d 166 (Wyo.  
1966). See, also, Mills v. State, 53 Neb. 263, 73 N.W. 761 (1898).  
Without a doubt, Elizabeth intended that paragraph FIFTH of 
her will applied to all "beneficiaries" (devisees), including Dale 
Hinrichs and Mildred Margaret Cooke.  

Neb. Rev. Stat. § 30-2306 (Reissue 1985) of the Nebraska 
Probate Code provides: 

If representation is called for by this code, the estate is 
divided into as many shares as there are surviving heirs in 
the nearest degree of kinship and deceased persons in the 
same degree who left issue who survive the decedent, each 
surviving heir in the nearest degree receiving one share and 
the share of each deceased person in the same degree being 
divided among his issue in the same manner.  

"By right of representation" means a devisee is entitled to 
take or receive a share of an estate on a "per stirpes" basis. See, 
Siders v. Siders, 169 Mass. 523, 48 N.E. 277 (1897); Bradlee v.  
Converse, 318 Mass. 117, 60 N.E.2d 345 (1945); Hungerpilleret 
al. v. Keller et al., 192 S.C. 329, 6 S.E.2d 741 (1940). G.  
Thompson, The Law of Wills § 317 at 476 (3d ed. 1947) states: 
"A distribution per stirpes is one in which the beneficiaries take 
proportionate shares of the share of the ancestor through 
whom they claim as his [or her] representative. As such 
representatives, they will be entitled to take just as much as such 
ancestor would have taken and no more." 

As this court stated in Gaughen v. Gaughen, 172 Neb. 740, 
745, 112 N.W.2d 285, 288 (1961): 

Distribution per stirpes is a division with reference to the 
intermediate course of descent from the ancestor. It gives 
the beneficiaries each a share in the property to be 
distributed, not necessarily equal, but the proper fraction 
of the fraction to which the person through whom he 
claims from the ancestor would have been entitled.  

See, also, Norway National Bank v. Oates, 297 A.2d 898, 904 
(Me. 1972) ("A per stirpal distribution intends that the more
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remote descendant share in the distribution through the share 
of his ancestor").  

Thus, in a per stirpes distribution, ordinarily applicable in an 
intestate's estate, there is a division of property among a class or 
group of distributees who take the share which a decedent 
would have taken if such decedent were alive, taking such share 
by the right of representing the decedent. See, Buxton v. Noble, 
146 Kan. 671, 73 P.2d 43 (1937); Shoch's Estate, 271 Pa. 165, 
114 A. 505 (1921); Gee, for an Opinion, 44 R.I. 132, 115 A. 716 
(1922).  

By the clear language of paragraph FIFTH of her will, 
Elizabeth Tjaden manifestly intended that the share of any 
devisee who died during Elizabeth's lifetime shall be distributed 
equally among Elizabeth's surviving siblings and each class of 
devisees comprised of the surviving child or children, as well as 
grandchildren, of Elizabeth's siblings who had failed to survive 
her. That class of devisees is entitled to share in Elizabeth's 
estate by representation, taking the share which would have 
been taken by Elizabeth's sibling if such sibling had survived 
Elizabeth. Therefore, Elizabeth Tjaden specified not only the 
extent of each distributive share of her estate but the basis on 
which the devisees received such distributive share in her estate.  
Under paragraph FIFTH of Elizabeth's will, each class or group 
of devisees was entitled to share equally in the distributive share 
of every deceased but childless "beneficiary" (devisee).  
Consequently, by Elizabeth's will, there might be as many 
separate classes of devisees as there were siblings who died 
before Elizabeth but had a surviving child, children, or 
grandchildren. In the actualities of this case, there are four such 
classes or groups of devisees, because there are four of 
Elizabeth's deceased siblings who have a surviving child, 
children, or grandchildren. Since no sibling has survived 
Elizabeth, only the various classes or groups of children or 
grandchildren of Elizabeth's deceased siblings remained as 
devisees designated in paragraph FIFTH of Elizabeth's will. As 
noted, there are four such classes or groups surviving 
Elizabeth-the children of Elizabeth's deceased brother, 
Meino; the children and grandchildren of her deceased brother, 
George; the children and grandchildren of Anna Lucht,
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deceased; and Tena's surviving child, Edward Hinrichs. Under 
paragraph FIFTH of Elizabeth Tjaden's will, the individual 
shares of Dale Hinrichs and Mildred Margaret Cooke (4/6o to 

each, or 8/60 combined) were distributable equally among those 
four separate classes or groups of devisees designated in 
paragraph FIFTH-'/4 of 8/60, or 2/60 ('/30), to each such class 
or group of devisees, which is the distribution correctly ordered 
by the county court. We note the comment by the county court: 
"There is no basis for distribution of the shares of Mildred 
Margaret Cooke and Dale H. Hinrichs to [Edward] Hinrichs." 
We construe that comment as the county court's observation 
that the separate or individual shares of Dale Hinrichs and 
Mildred Margaret Cooke are not totally, immediately, and 
directly distributable to Edward Hinrichs, but, rather, are 
eventually distributable to Edward Hinrichs in a per stirpes 
distribution, that is, by representation.  

For the reasons set forth above, the district court's order is 
incorrect and is reversed with direction to reinstate and affirm 
the county court's order for distribution.  

REVERSED AND REMANDED WITH DIRECTION.



225 NEBRASKA REPORTS

IN RE APPLICATION OF RENZENBERGER, INC.  

RENZENBERGER, INC., APPELLEE, v. BROWN'S CREW CAR OF 

WYOMING, INC., DOING BUSINESS AS ARMADILLO EXPRESS, 

APPELLANT, SEBASTIAN LOMBARDO, DOING BUSINESS AS FALLS 

CITY CAB, APPELLEE.  

402 N.W.2d 294 

Filed March 20, 1987. No. 85-749.  

1. Public Service Commission: Appeal and Error. In an appeal from an order of the 
Public Service Commission, the Supreme Court examines the record to 
determine whether the commission acted within the scope of its authority and 
whether evidence shows that the order in question was unreasonable or 
arbitrary.  

2. -: . If there is evidence to sustain the findings and action of the 

Public Service Commission, the Supreme Court cannot intervene. Where the 
commission's finding is against all evidence, the Supreme Court may hold that 
such finding by the commission is arbitrary.  

3. Administrative Law. A commission's or agency's action is arbitrary if taken in 

disregard of facts or circumstances and without some basis which would lead a 
reasonable and honest person to the same conclusion.  

4. Public Service Commission: Motor Carriers: Proof. An applicant for a 
certificate issuable pursuant to Neb. Rev. Stat. § 75-311 (Reissue 1986) has the 
burden to prove that the proposed service is or will be required by the present or 
future public convenience and necessity.  

5. Public Service Commission: Motor Carriers. Regarding a proposed service to be 
authorized pursuant to Neb. Rev. Stat. § 75-311 (Reissue 1986), existence of an 
adequate and satisfactory service by motor carriers already in the area is 
complete negation of a public need and demand for added service by another 
carrier.  

6. Public Service Commission: Motor Carriers: Proof: Words and Phrases. Public 
demand or need, which an applicant must prove to obtain a certificate from the 
Public Service Commission pursuant to Neb. Rev. Stat. § 75-311 (Reissue 1986), 
is a present actual need or a need which will likely occur within the reasonably 
immediate or foreseeable future. A certificate of public convenience and 
necessity cannot be granted on the basis of future needs which are speculative or 
improbable.  

Appeal from the Nebraska Public Service Commission.  
Reversed.  

Bradford E. Kistler of Nelson & Harding, for appellant.  

Lavern R. Holdeman of Peterson Nelson Johanns Morris & 
Holdeman, for appellee Renzenberger, Inc.
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
Brown's Crew Car of Wyoming, Inc. (Brown), doing 

business as Armadillo Express, protested issuance of a 
Nebraska Public Service Commission certificate of public 
convenience and necessity to Renzenberger, Inc., for authority 
to transport train crews within Nebraska. See Neb. Rev. Stat.  
§ 75-311 (Reissue 1986) (issuance of a certificate of public 
convenience and necessity). Brown appeals the commission's 
granting the requested authority to Renzenberger.  

Renzenberger, a Kansas corporation transporting train 
crews, operates interstate under federal authority and intrastate 
under authority from Kansas and Missouri. Pursuant to a 
contract with Missouri Pacific Railroad Company, as its sole 
customer, Renzenberger transports train crews within Kansas 
and Missouri and sometimes provides interstate service from 
points in Kansas to Falls City, Richardson County, Nebraska, a 
terminal for Missouri Pacific.  

When it applied for Nebraska authority, Renzenberger had 
12 drivers and 12 1-ton vans to transport train crews with their 
luggage, and offered such service around the clock, 7 days a 
week. Renzenberger asserts that Nebraska authority is 
necessary because it is unable to provide complete service for its 
customer, Missouri Pacific.  

Since 1978 Brown has held Nebraska authority to transport 
train crews between all points in Nebraska, subject to a 
restriction preventing transportation between Omaha and 
Fremont involving train crews of Union Pacific Railroad 
Company. Another carrier provides transportation for the 
Union Pacific between Omaha and Fremont. Brown also holds 
federal authority for interstate operation and intrastate 
authority from Iowa and Wyoming.  

Brown has contracts with the Union Pacific and Burlington 
Northern railroads for transportation of those railroads' train 
crews within Nebraska. Additionally, on a "call-on-demand" 
basis, Brown serves the Chicago and North Western railroad 
and "KATY" railroad in their Nebraska operations. Brown has
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sought crew-transportation business from Missouri Pacific and 
would provide such service, if requested, but Missouri Pacific 
has declined Brown's service. Brown has 20 employees and 
operates 14 vehicles stationed in four Nebraska cities-Lincoln 
in eastern Nebraska, Grand Island and Ravenna in the central 
part of the state, and Gering in western Nebraska. Brown's 
service is supplied around the clock, 7 days a week.  

At the commission hearing, Brown's president, Joe C.  
Brown, Jr., testified that the company's business had decreased 
drastically throughout the year preceding Renzenberger's 
application. Brown's Nebraska operations were at a 
subcapacity level, although capacity was reached in 1985 when 
a heavy rain washed out a part of Burlington Northern's tracks 
in Nebraska. If Renzenberger's application were granted, 
Brown testified, his company would suffer loss of revenue.  
Brown has never received a complaint from Burlington 
Northern regarding Brown's service and can provide additional 
equipment, if needed, to meet increased demands for its 
services.  

Another protestant was Sebastian Lombardo, doing 
business as Falls City Cab, who.held Nebraska authority to 
transport passengers from Richardson County (Falls City) to 
points within Nebraska and to supply transportation for crews 
of Missouri Pacific and Burlington Northern within the cab 
company's authorized area. (The cab company does not appeal 
issuance of the certificate to Renzenberger because 
Renzenberger's authority, as hereinafter reflected, excluded 
operation in Richardson County.) 

In support of its application, Renzenberger called a witness, 
William E. Thompson, Burlington Northern's trainmaster 
responsible for that railroad's operation in the eastern half of 
Nebraska. Thompson had no knowledge about Burlington 
Northern's transportation needs in western Nebraska.  
However, Thompson testified that Burlington Northern has a 
daily need for transportation of its train crews and uses Brown 
to fulfill that need. Thompson also testified that Burlington 
Northern was satisfied with, and would continue to use, 
Brown's service. Further, Thompson testified that a solitary 
carrier could meet Burlington Northern's needs if such carrier
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