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PREFACE.

TrE general plan adopted by my predecessor has been
followed in this volume. The opinions, however, have
been collected and arranged under the head of the terms.
respectively, at which they were delivered. Thisarrange-
ment begins with the first term held by the present Jus-
tices. In cases where decisions were announcel before,
but the opinions have been subsequently ﬁled, the opin-
ions are collected in an appendix.

Liberty has been taken to omit portions of the briefs
of counsel, where they are quite lengthy—particularly
such parts as relate to questions not considered by the
court, and some attention has been given to verifying
references, to see that the correct volume and page are’
given.

My time ha,vin.g been mostly engaged in other direc-
tions, this volume has mainly been prepared by Guy A.
Browx, Fsq., of Lincoln. His relation to the court for
years, and his experience in comj iling the General Stat-
utes of Nebraska, have qualified him to bring into the
work that perspicuity and accuracy so desirable in the
reports of judicial decisions. My labor has been little

more than revisory.
L. CROUNSE.
Lixcory, October, 1874.






'SUPREME COURT RULES.

ADOPTED JULY TERM, 1869.

RULE I.

The transcript of all records filed in any case shall be
either printed or written in a fair legible handwriting,
with marginal reference to each paper or order compos-
ing the record. And any record may be stricken from
the files for non-compliance. And in no case shall the
fees of the clerk be taxed for a transcript of a record not
prepared in compliance with this rule.

RULE II

Before entering upon the argument of any cause,
counsel for the respective parties shall furnish to each
member of the court, and to the opposing counsel, one
copy; and to the clerk of the court for the use of the
reporter, three copies of his brief or argument, neatly
printed on good quality of paper, with a margin of at
least an inch and a half.

RULE III.

Either party to a cause in this court may have the
vecord therein when deemed proper, printed; and the
cost thereof, not exceeding ten copies, shall, if the court
o0 order, be taxed in the costs.
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SUPREME COURT RULES.
RULE 1V,

Transcripts of records prepared for the supreme court
should be made substantially in the manner following :

Pleas before the District Cours of Nebraska, at a term
begun and holden in the county of. . .. .on the. .. .day of
....A.D.18..., before the Hon. J. H. G., Judge of the

- .Judicial District of the State of Nebraska,

AB........
agl. }
C.D........
Be it remembered, that heretofore, to-wit: on the. ...
day of..... A.D.18.. .., a petition was filed in the office

of the clerk of the District Court, in and for the county
of....in the words and figures following, to-wit:
{Here insert the petition in full.]

[Proceed in the ame manner in relation to whatever paper is filed, such as
the original notice; or a petition for attachment, etc.] ’

It the cause has come from another county by a
change of venue, begin as above, ‘“Be it remembered,’’
and state in manner all that was done in the county from
which the venue was changed.

And afterwards there was filed in the office of the
said clerk a notice in the words and figures following,
to-wit:

[Hers insert the notice in tull.] T
And afterwards, to-wit: on the. . ... day of. . ... A.D.
18...., there was filed in the office of said clerk, an

answer in the words and figures following, to-wit:

[Here insert answer in full.]

[Should the clerk doubt what the paper properly is, let him call it a “paper
in the words and figures following,” etc.]

Where a paper is filed in term time, add the day of the term to the day of
the mouta, as in the next form.

And afterwards, to-wit: on the. ... .. day of....A. D.
18..., it being the..... day of the.....Term of the said
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Court. the said A. B. (or plaintiff) filed the following
demurrer to the answer of said C. D. (or of the said
defendant), to-wit:

[Here insert demurrer in full.]

[1f a party files more than one pleading at the same time, they should be
numbered in their legal order, as for instance, a demurrer, and answer, and
the transcript may say . . . (stating the date) . . . the said C. D. (or de-
fendant) filed his demurrer, and answer, which are flled de bene esse, or sub-
ject to the rule.]

And now, on this....day of..... A. D. 18..., it being
the....day of the said.....term thereof, this cause com-
ing on for hearing on the plaintiff’s demurrer to the de-
fendant’s answer, [copy the entry of the proceedings of
the court, sustaining or overruling the demurrer.]

And afterwards, on the. ...day of the said....it being
the....day of the said term, the said plaintiff filed his
replication in the words and figures following, to-wit:

[Here set out replication in full.]

And afterwards, on the same day, the said defendant
filed motion and affidavit for a continuance, as follows,
to-wit :

[Here set out copy of motion and affidavit. |

And the same being now heard and considered by the
court, the said motion is sustained, and it is ordered that
this cause be continued until the next term of the court,
(at the cost of the defendant.)

In District Court,. . ..County.

agt. } Term, A. D. 18 .

And now, on this....day of....., it being the....day
of said term, this cause coming on for trial, came a jury,

....... , tweive good and lawful men who were sworn
well a-nd truly to try the issue between the said parties,
and a true verdict to render, according to the law and
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evidence given them in court. The jury retired to con-
sider on their verdict, and afterwards, on the same day,
the jury returned into court and rendered their verdict,
as follows:

[Here insert in full the verdict as rendered.]

(Or if the jury does not return until next day)—

And now, on.this. . ... dayof......, A. D. 18..., the
jury in the foregoing cause returned into court and ren-
dered their verdict as follows:

- [Here insert in full the verdict as rendered. ]

And afterwards, on the.....day of...... A.D. 18...,
being the.. ... day of said term, the plaintiff (or defend-
ant) filed his bill of exceptions in the words and figures
following, to-wit:

[Here insert in full the bill of exceptions.]

Now, on this....day of.....A. D. 18..., the plaintift
filed his motion for a new trial, to-wit:

[Here insert in full the motion for a new trial.]

And now, on this......day of......A. D. 18..., this
cause coming up for hearing on the motion of the plain-
tiff for a new trial, it is considered by the court that the
same be overruled (or, as the case may bhe.)

Then add final entries of record, comprising final judg-
ment, etc., and certificate of clerk.

NoOTE.—The foregoing form is only an example, and is to be varled accord-
ing to the circumstances. The actual facts of the case will dictate what fs to
be done, but in all cases it is to be done substantially in (ke manner with the
above, giving the proper order and date of the filing of papers,and incorporat-
ing them at the proper dates into the proceedings of the court. ’

It will be understood that it is not necessary in all instances to send up the
whole of the record, but the clerk may be guided by the directions of the ap~
pellant or plaintiff in error. Sce also as to transcripts for Supreme Court.
Morgan v. Lareh, 1 Neb., 881. McDonaJd v. Peniston, 1 Neb., 324, Smith v. Fife, 2
Neb., 10,
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CASES

ARGUED AND DETERMINED

IN THE

SUPREME COURT OF NEBRASKA.

JANUARY TERM, 1873.

" PRESENT:

Hox. GEORGE B. LAKE, Cuier Jusrtick.

‘“ DANIEI, GANTT, . .
« SAMUEL MAXWELL, }Assouu‘ﬁ: JusTices.

CHARLEs HAGENBUCK, PLAINTIFF IN ERROR, V. ALEXAN-
pER REED, TREASURER OoF WasHINGTPON COUNTY, DE-
FENDANT IN ERROR.

Taxation: scHooL LaNDS. Lands donatedto this state by the United
States for school purposes, and which have been sold on credit,
are subject to taxation, although the state has not actually parted
with the legal title.

1. Such lands are not exempt from taxation under the provis-
ions of section one of the act providing a system of revenue,
approved IFebruary 15th, 1869.

2. The right to possess, enjoy, and dispose of such land, which

is essential to ownership, is no longer in the state but for the time
being in the purchaser.

. And if the land so taxed was sold at a tax sale, the

state would not be estopped from the enforcement of her lien for

the purchase price of the land.
2

&
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Hagenbuck v. Reed.

Statutes: ruLe oF construcTiON. In the construction of a statute,
effect must be given, if possible, to all its several parts. No sen-
tence, clause or word should be rejected as meaningless or super-
fluous, if it can be avoided ; but the subject of the enactment and
the language employed, in its plain, ordinary and popular seuse,
should be taken into account, in order to determine the legislative
will.

THIs was a petition in error brought to reverse the
judgment of the district court of Washington county.

The legislature having, on the 24th day of J une, A. D.
1867, passed an act providing for the sale of school
lands donated to the state of Nebraska by the general
government, the plaintiff in this action, at the sale of
such lands in June, 1869, became the purchaser of the
southeast quarter, and the southwest quarter, of section
sixteen, township eighteen north, of range ten east of the
sixth principal meridian, paying one-tenth of the pur-
chase money, and giving his promissory note payable
January 1, 1880, for the balance, with interest payable
annually in advance. Being in possession of the lands
above mentioned, the same were assessed for taxation in
1871. Plaintift having failed to pay the taxes so assessed,
the defendant, being county treasurer, distrained the
property of the plaintiff and "advertised it for sale.
"This action was then brought to enjoin the sale and upon
trial thereof, the court below dismissed the same for want
of equity. To reverse this judgment the cause was brought
to this court.

Carrigan and Osborne, for plaintiff in error.

I The lands must be the subject of taxation, or the
assessment is utterly void, and all subsequent proceedings
are illegal.  Blackwell on Taz Titles, 406, and cases there
cited.

IT.  The lands were school lands, the property of the
state, and are, by the provisions of our revenue law,
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exempt from taxation, and should be omitted in the lists.
General Statutes 1873, section one, 896,

IIT.  When our statute uses the words ¢ property of
the state,”” it should be construed to extend to lands owned
by the state. And where a statute uses the word “owner,”’
it refers to the owner of the legal title, the person owning
the fee; so also, where the word ‘‘title’’ is used in a
statute, it refers to the legal as well as to the equitable
title. Interests are not created by statutes. Wright v.
Bennet, 3 Seammon, 258. Whiteside Divers 4
Scaninon, 336,  Blackwell on Tax Titles, 421. FKmer-
son n. The Inhabitants of the county of Washington, 9
Maine, 88.

IV. . The legal title to school lands contracted to be
sold, remains in the state. General Statutes 1873, section
14, 994.

V. Lands should be listed in the name of the owner
of the fee, in the name of the lessor or mortgagor, and if
not so listed, shall be entered by the assessor as unknown.
General Stututes 1873, section 13, 900.

VI. Itmay beinsisted that section two of the revenue
act includes this class of lands. But such construction
cannot be given it, in connection with the first section
exempting lands owned by the state. The word *“ bought’’
necessarily implies a sale, and the legal definition of a
sale is ‘‘a transmutation of property from one person to
another for a consideration.”” 1 Blackstone Com., Book
11, 446. ‘lhere is certainly no change of property in
this case, and the only proper construction to give the
language above cited, is where the state sells, 4. e. conveys,
the property, and relies on the responsibility of the pur-
chaser for payment. It cannot be presumed that the leg-
islature would provide for the taxation of property, when
by force of law the taxes would have to be refunded,
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which would in someinstances be the case if lands of this
class were held subject to taxation ; certainly the legisla-
ture never intended to compel the revenue office s to do
that which is useless. Courts will look to the absurd
consequences which will follow such a construction of the
statute. The People v. The Canal Commissioners, 3 Scam-
mon, 153.

VII. Courts may give a sensible and reasonable inter-
pretation to legislative expressions which are obscure, but
they have no right to distort those which are clear and
intelligible. Pearce v. Atwood, 13 Mass., 344. The first
sub-division of the first section, of the *‘ act to provide a
system of revenue,’’ is clear and intelligible, having a fixed
legal meaning, and can be construed in no other way than
to exempt lands owned by the state from taxation, and so
long as the title to the lands remains in the state, the
lands cannot be sold for taxes.

VIII. Taxes are made a lien on the lands on which
the levy is made. Legislatures never create liens and”
deny the means of enforcing them.

Ballurd and Walton, for defendant in error.

I. The court should preswme that the legislature
intended the most reasonable and beneficial construetion
of their acts, where the design of them is not apparent.
and such intention should be collected from the whole
act.  Inhabitants of Somerset v. Inhabitunts of Dighton,
12 Mass., 383.  Mason v. Finch, 2 Scammon, 224.  Davis
v. Haydon, 3 Seammon, 35. Jackson v. Van Zandt. 12
John., 17b.

L. Whercit is apparent that by a particular construe-
tion of a statute in a doubtful case, great public inter sts
will be endangered or sacrificed, it ought not to be pre-
sumed that such a construction was intended by the leg-
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islature, The People v. Canal Commissioners, 3 Scam-
mon, 133,

Laxkeg, CH. J.

The only question discussed by counsel at the bar, and
the only one passed upon by the district court is, whether
school lands, which have been sold on time, under the act
relating thereto, approved June 24, 1867, are subject to
taxation before the state has actually parted with the legal
title.

Were we inclined to be very technical, the case could
be disposed of without meeting this question. The fact
that the plaintiff has a plain and adequate remedy at law,
furnishes a satisfactory answer to the prayer of his peti-
tion. In view, however, of the great importance of the
question presented for our consideration, we have thought
best not to ignore it altogether, but briefly to give our
views of the situation of these lands with reference to our
revenue laws.

The land in question is a part of section sixteen, dona-
ted to the state, by the United States, for school purposes,
and is embraced within the provisions of the act ‘‘ to pro-
vide for the registry of school lands, for the control and
disposition thereof, and to provide for the safe keeping of
the funds derived from the sale and lease of said lands,’”
approved June 24, 1867. Under the authority of thisa .t
the land in question was purchased by the plaintiff, on
credit

On the part of the plaintiff it is urged that inasinuch as
the legal title to this land is still in the state, and muss
remain there until the purchase money shall have been
fully paid, it falls within the operation of the first sub-
division of section one of the act to provide a system of
revenue, approved February 15, 1869, by which the prop-
erty of the state, including school lands, is declared to be
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exempt from taxation, and therefore that the levy o”
taxes upon it was without anthority and wholly void.
We think that this argument and the conclusion reached
by counsel, require a construction to be given to the sev-
cral statutes bearing upon this question which is alto-
gether unwarrantable. Even the act of June, 1867, if
alone considered, would hardly justify this conclusion.
By section twelve it is provided that “‘no land shall be
sold for less than its appraised value ;7' by section fifteen,
that ¢ within three daysafter the receipt of any purchase
money for lands sold as above the treasurer shall notify
the county clerk, ete.;’’ and by section sixteen, that
‘“ payments for land sold under the provisions of this act
shall be made as follows ; for prairie lands, one-tenth of
the price cash in hand, and for other lands, one-half cash
in hand, with a promissory note for the remainder to
mature on the first day of January, 1880, *  * *
and in case of non-payment of interest or principal, the
land shall be surrendered, with the improvements, to the
state.””  And so on throughout the entire act, the land
disposed of under its provisions, is treated as no longer
belonging to the state,.but to the purchaser at the sale.
The right to possess, enjoy and dispose of it, which is
essential to ownership, is no longer in the state, but for
the time being, at least, in the purchaser. It is true that
he may by the terms of said act, in the contingency of
non-payment of the purchase money, be required to sur-
render the land, {ogether with the improvements, to the
state, but until then he, and not the state, is to be regarded
as the real owner of the land.

By section two of the revenue law, already referred to,
it is provided that ‘‘all other property.”” (except that
which is specifically exempted by section one) ‘‘real and
personal, within the state, is subject to taxation ; and this
section is intended to embrace lands and lots in towns,
including lands bought from, or donated by, the United
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States, and from this state, whether bought on credit or
otherwise.” Now to us it seems quite clear that the
plaintifi’s land is included in this description of property
subject to taxation. It had been the property of the
state, but at the time the taxes were levied it had been
““bought on credit’’ by the plaintiff, who thereby became
the owner, not in fee to be sure, but nevertheless the
owner in the same sense that he would have been, had
his purchase been made from a private person on like
terms. The act providing for the sale of school lands
being in force at the time of the passage of the revenue
law of 1869, it must have been in the contemplation of
the legislature, when the latter was framed, as will appear
quite evident, from a due consideration of the language
just quoted.

No doubt the legislature was well aware of the fact
that under the act of 1867, a very large quantity of the
state’s school lands had been sold, and that in most
- instances a credit had been given as the statute provides,
the state in the meantime retaining the legal title as secu- -
rity for the unpaid purchase money. It therefore seems
to us, that if it had been the intention of the legislature to
exempt these lands from all the burdens of government,
very different language would have been used ; but intend-
ing the contrary of this, that they should be taxed, and
made to bear their just proportion of the expenses of the
state, no words more apt than those employed could have )
been selected to accomplish that object. Should we sanc-
tion the construction contended for by the plaintiff in
error, what would become of the words ‘‘ whether bought
on credit or otherwise’’ found in section two of the reve-
nue act? To whatlands could they possibly refer, if not
to such as these? It seems to us, that they must have
direct reference to lands in the situation of plaintifi’s,
or they are without meaning.

‘We do not conceive that the idea advanced by counsel
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upon the argument at the bar, that in the event of a sale
of the land for non-payment of taxes, the state would lose
the unpaid purchase money, is of any force whatever. It
is true the tax deed would run in the namne of the state,
but she would not thereby be estopped from the enforce-
ment of her lien for the purchase price of the land, as
provided in the act above referred to. This contingency
has been carefully guarded against, and it is accordingly
provided that the purchaser at the tax sale takes the land
subject to all claims, liens, or incumbrances, which the
state may have thereon. General Statutes 1873, Section
67, 923.

In giving a construction to a statute we must, if possi-
ble, give effect to all its several parts. No sentence, clause,
or word should be rejected as meaningless or superfluous
if it can reasonably be avoided ; but we should take into
account the subject of the enactment, the language
employed in its plain, ordinary and popular sense, and
from a due consideration of all these, determine what the
. legislative will must have been. By the application of
this rule to the several statutes bearing upon this question
we are led to the conclusion that the plaintiff’s land is
fairly within the operation of section two of the revenue
act, and was rightfully taxed.

We are therefore of the opinion, not only upon the
technical ground first stated, but because the land in ques-
tion was a proper subject of taxation, that the judgment
of the district court was right and must be affirmed.

Gaxrr, J., and MaxweLy, J., concur.

JUDGMENT AFFI RMED.
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McCann v. McLennan.

D. J. McCAXY, PLAINTIFF IN ERROR, V. WiLniax Mo-
LENNAN, DEFENXDANT IN ERROR.

Judgment : rowkr 1o vacate. When an application to set aside
a judgment is at common law, and made long after the term at
which the judgment was rendered, courts will act with great cau-
tion and rarely excrcise their authority by the vacation of such
judgment.

: The power to vacate is discretionary, but when this
discretion of the court is spoken of, a sound legal discretion is
meant.

: MOTION TO SET ASIDE AND MoDIFY. In an application to sct
aside a judgment, and from affidavits filed it, for the first time,
appeared that the note upon which the action was brought, was
executed by defendant to the plaintiff upon a contract between
the parties, in which plaintiff agreed he would not bid on a certain
tract of land, at the time being offered at public sale by the United
States, and thereby enable the defendant to purchase the same at
the minimum price fixed by law for United States lands; held,
that the moving party was parliceps criminis with the other party,
in the violation of statute law, and the commission of an act con-
trary to public policy, and consequently had shown no ground to
entitle him to the relief prayed for.

Agreement : AUTHORITY OF COUNSEL. Agreements re'ating to the
conduct of a suit, and its proceedings during the trial, made by
attorneys in the case in open court and entered upon the record,
are hinding upon the parties.

THis case comes before this court upon motion of the
attorney of McLennan, to set aside a judgment rendered
at the July Term, 1872, in favor of McCann. The case
is reported in 2 Nebraska Reports, 286.

From the report of that case, and the aflidavit filed in
support of this motion, it appears that the action in the
district court, brought by McCann against McLennan, was
based on a promissory note by the latter to the former-.

McLennan’s answer, after admitting the executionof the
note, was, in brief, that the note was given in considera-
tion that McCann would abstain from bidding—as he
threatened to do—on certain public lands which McLen-
nan desired to purchase, thereby permitting the lands to
be bid in by the latter at the minimum government price ;
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that the contract was illegal, against public policy, and
should defeat a recovery upon the note.

The plaintiff’s attorney chose not to file a reply to this
answer, and by stipulation duly entered into by the attor-
neys for the respective parties, it was agreed thut the
court should take the case and order Judgment on the
pleadings, and without proof.

As the Code of Procedure stood at the time of trial it
was a question not yet settled by this court, whether an
answer containing no set-off or counter-claim, such as
was the answer in this case, demanded a reply. The dis-
trict court holding the affirmative, and that the allega-
tions of the answer not being denied must be taken as
true, directed judgment for the defendant for his costs.

This court adopting an opposite interpretation of the
code, held no reply necessary. No proof having been
given to support the allegations of the answer, and the
execution of the note being admitted, the parties were
held bound by the stipulat'on of the attorneys referred
to, and judgment was entered in this court for the
amount claimed in the petition, in favor of the plaintiff.

To effect a modification of this judgment, permitting
the cause to be returned to the court below that testimony
might be given in support of the answer upon another
trial, this motion was made.

E. Wakely, for the motion.
I. N. Shambaugh and E. Richardson, contra.

Gax~TT, J.

An application is now made by motion, to vacate and
modify the judgment rendered in this case, at the last
regular term of this court. No grounds are set forth in
the motion showing reasons why it should be maintained
by the court. It issimply a motion to vacate and modify
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the judgment, and whether such motion should or should
not be dismissed upon motion to strike it from the files
of the case, it is not necessary to now express any opinion.

The defendant disclaims filing his motion under the
provisions of Chapter TI, Title X VI, of the Civil Code,
and hence this application ig one at common law.

In Kemp and Buckey v. Cook and Ridgely, 18 Mary-
land, 131, the court says: ‘“The power of sefting aside
judgments upon motion is a common law power incident to
courts of record, and exercised usually under restraints
imposed by their own rules, and rarely after the term has
passed, during which the judgment was rendered.”” And it
is said that even in applications under the statute, ‘‘ when
the court acts in the exercise of its quasi equitable pow-
ers, it will properly consider all the facts and circum-
stances of the case, and require the party making the
application to show he has acted in. good faith, and with
ordinary diligence.”” 'When the application is at common
law, an’l made long after the term at which the judgment
was rendered, the court will certainly act with great cau-
tion, and rarely exercise this authority ; and it must be-
a strong case to call into exercise this authority. And
furthermore, the court cannot be governed by its ideas of
what is just and proper, for the grounds on which it exer-
cises this power, are well settled by decisions almost
amounting to definite and fixed rules. Butit is said the
power is a discretionary one. It is such, but when this
discretion of the court is spoken of, a sound legal discre-
tion is meant, not an arbitrary sic volo. It is not a dis-
cretionary power in opposition to the settled principles of
law and equity.

But the ground upon which this motion is made is
sta'ed in defendant’s affidavit filed with the motion ; and
that is, that the note upon which the action was brought,
was executed by defendant to plaintiff upon a contract
between the parties, in which plaintiff agreed he would
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Dot bid on a certain tract of land, at the time being offered
at public sale by the United States, and thereby enable
the defendant to purchase the same at the minimum price
fixed by law for United States Lands; and this is the first
evidence of any adduced in court showing the ground
upon which the action is founded. The contract was
made in violation of statutory law, and it was contrary
to public policy. It isa well settled principle of law that
courts will not enforce such contracts, and will not lend
their aid to relieve either party connected with such
transaction.  Willerd’s Equity, 47. Thompson v. Davies,
13 John., 112.  Forsythe v. The State, 6 Ohio, 21.
Marshall v. Baltimore and Ohio Ruilroad, 16 Howard, 334.
And if such contract is fully executed it will not be dis-
turbed by the courts, and the money paid on such con-
tract cannot be recovered back. Inhabitants of Worcester
v. Laton, 11 Mass., 375. But in respect to such contract
the court will leave the parties where it finds them.
Houwell, Adm'r v. Fountain, 3 Kelly, (Georgia) 181, White
a. Hunter, 3 Foster, 131.

In this application the moving party is particeps
erominis with the other party in the violation of statutory
law, and the commission of an act contrary to public
policy, as shown by his own affidavit; and he now invokes
the aid of this court to relieve him from the liability
which he has incurred by his own unlawful contract. As
the rule of law seems well settled that money paid on
such contracts cannot be recovered back, and that the
courts will not lend their aid to either party, hut will
leave them where they find them, it seems very clear that
the defendant has shown no ground to entitle him to
relief in this court.

But the record shows an agreement of the parties sub-
mitting this cause, to the decision of the court upon the
petition and answer. _Although this agreement was made
by the attorneys, yet, heing made matter of record in the
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case in open court, preparatory to the trial and decision;
it is hinding npon the parties, and the court will enforce
such agreement.  Miller’s Appeal, 30 Penn., State,
478. It will not be interfered with simply because the
party has improvidently waived certain defenses. Bing-
ham v, Board of Supervisors of Winona County, 6
Minn., 186. [Ignorantic legis neminem exvcusat is an
old maxim with which attorneys are familiar, and cer-
tainly they are presumed to be careful in making agree-
ments on the trial of canses in open court, and to fully
comprehend the effect of such agreements. Hence, agree-
ments relating to the conduct of a suit and its proceed-
ings during the trial, in open court and entered upon the
record, will conclude the parties. Stuples v. Parker, 41
Barb., G48.

It is not alleged that any fraud was practiced on the
defendant in obtaining the agreement on record. Indeed
it scems to have been prepared by defendant’s counsel,
and accepted by plaintiff’s ; and as no extrinsic cause or
reason is shown why this judgment should be set aside,
in must upon well settled principles of law conclude the
parties.

The motion to vacate and modify the judgment is
overruled. ’

LAKE, Ch. J., and MaxwziLr, J., concur.

MoOTION OVERRULED.
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Tue Srotx Crry axp PActFic RAILROAD, PLAINTIFF 1N -
ERROR, V. WASHINGTON CoUxTyY AND THE BoArD oF
CouxTY CoMMISSIONERS THEREOF, DEFENDANTS IN ERROR.

SAME V. SAME.

Practice : arpear. An appeal, from a decision made by county
commissioners sitting as a board for the equallmtlon of taxes,
does not lie to the district court.

The two boards being separate tribunals, the right

of appeal from the decisions of one board, which is allowed by

statute, does not necessarily imply the right of appeal from the
decisious of the other.

! FINAL ORDER: PETITION IN ERROR. The decision of the
county board of equalization, in fixing the assessed valnation of
property and in making the levy for taxes, is a fina/ order, and as
such may be reviewed in the district court upon petition in error.

BEqualization of taxes: PowERs oF COUNTY BoARD. The county
board of equalization can only exercise such powers as are ex-
pressly granted by statute, and when the law prescr.bes the mode
they must pursue in the exercise of these powers, it excludes all
other modes of procedure.

The county board has no right to meet, and re-assess
property for taxation, at any other time than that fixed by law;
but, while the time fixed is intended to operate as a notice to all
persons who may feel aggrieved, yet the connty board caunot, at
any time, increase the assessed valuation without notice to the
person whose rights and interests are affected thereby.

TrEsE were two cases commenced in the district court
of Washington county, the first being an appeal from the
decision of the board of county commissioners in over-
ruling the petition and motion of the Sioux City and
Pacific Railioad, to set aside the action of the board in
raising the assessment of said railroad from six to twelve
thoumnd dollars per mile, and the other belng a pemtlon

* Since the 1endition of this decision, the statute has been amended
giving the county board of equalization *‘ the right to raise or lower the
valuations of any or all property as may be deemed just and proper,”
etc. General Statutes 1873, sec. 27, page 907. See also page 939,
sec. (123.)
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in error alleging manifest errors in the proceedings of said
board concerning the same assessment.

Both cases were heard at the November Term, 1872,
of the district court. The appeal case was dismissed for
want of jurisdiction, and the petition in error being over-
ruled, judgment was rendered sustaining and affirming
the proceedings of the board of equalization.

To review these judgments two petitions in error were
filed in this court.

The material facts involved are fully stated in the opin-
ion of the court.

Isaac Cook and N. M. Hubbard, for plaintiff in error,
presented a lengthy argument, from which the following
points are taken :

These two cases involve substantially the same ques-
tions, and may be argued together.

I. Had the district court jurisdiction to hear the
appeal de novo ?

First. 'This depends upon the jurisdiction of the
board of county commissioners to entertain plaintiff’s
petition to set aside its own order, previously made,
raising the assessment. And this raises the ques-
tion whether the order of the board of the 16th day of
May, 1872, is either a decision upon matters ‘‘properly
cognizable before them,’’ as provided by section 32, page
42 of the Revised Statutes of 1866, or * final order
made’’ as provided by the code, Sec. 580.

1. Ifitisnotsucha ‘‘decision’ or‘‘final order made,’’
in a judicial sense, while it might be the subject of
appeal or error, it would nevertheless be within the power
of the board to set it aside upon application.

2. The words ‘“decision ’’.and ‘‘ final order,’’ as used
in the statute, have the same import as the word ¢* judg-
ment.”’ 1 Bouvier’s Law Dictionary, 382, 525. '
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3. A judgment nnphes er vi termini, a cou1t juris-
diction of the subject matter, of parties, plaintiff and
defendant, and either a dispute between the parties, or
default, or nil dicit, by one of them. Bouwvier’s Law
Dictionury, 676,

4. The order of May 16, 1872, has neither the charac-
ter of avoid or avoidable judgment, nor a ‘“ decision ’’ or
‘“final order,’” but is merely an order of the board on its
own motion, and ought to be set aside upon applica-
tion uf any person interested, if either unjust or illegal.
It is not even an ex purte order, because no person applied
for it.

5. It is not different in principle from ordering the
repair of a court house; and appropriating funds for
that purpose and afterwards rescinding its own action.
Such matters are always within the control of the board.
It is only such matters as have been contested before the
board, by parties interested, and where the board has deci-
ded the controversy, which are regarded as such judicial
acts that they are beyond the revising power of the board,
and from which an appeal or error must be taken to review
them.

Second. Tf this view is correct the appeal ought
to have been heard de novo by the district court, and not
dismissed.

Third. But this question is not very materi-
al, except as a question of practice, because if the action
of the board, in making the order of May 16, is of a
judicial character, and subject only to appeal or error, we
have the case prope:ly before this court on error, and are
in a position to obtain a decision upon the questions in
both cases.

II. Had the board of county commissioners author-
ity in law to raise the asgessment from six to twelve
thousand dollars per mile? This question is involved
in both cases. '
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We rely upon the following general principles which
we believe applicable to the construction of revenue stat-
utes, and to the powers of civil corporations.

1. Revenue stitutes are to be construed most favorably
to the citizen, Sewall v. Jones, 9 Pick., 414.

2. When an act requires a thing to be done in a partic-
ular way, that way alone can be pursued. ZTallman v.
The Treasurer of Butler County, 12 Iown, 531. Wilbur v.
Crane, 13 Pick., 284.

3. The express mention of one thing implies the exclu-
sion of all others. Coke's Littleton, 210, Broom’s
Mazxims, b05.

4. All statutes are to be construed according to the appa- -
rent intent of the legislature, to be gathered from the
entire language used in connection with the subject-
matter and purpose of the law. Rawson v. The State,
19 Conn., 292. '

5. Municipal corporations have, and can only exercise,
such powers as are expressly granted, and such incidental
ones as are necessary to make these powers available, and
are essential to effectuate the purposes of the corporation;
and these powers arve strictly construed. 2 Kent Com.,
998. Clark w». City of Des Moines, 19 Iowa, 212,
Mayor of Albany wv. Cunliff, 2 New York, 165.
Hodges ». Buffadlo, 2 Denio, 110. Dill v Wareham,
7 Met., 438. Western College v. Cleveland, 12 Okhio
State, 375.c Commissioners v. Cox, 6 Ind., 403.

6. The difference between a citizen and civil corpora-
tion is radical and fundamental. The one may do any-
thing not prohibited by law, while the other can do
nothing except what the statute expressly permits. And
this idea obtains special force when the sovereign power
of a state, by a special statutory process, takes private
property for public use or for taxes without due process
of law.

3
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M. Ballard, for defendant in error.

I. As to the appeal.

First. The revenue act is complete in itself and pro-
vides for no appeal. Section 32, Chapter IX, R. 8. 1866
does not apply, and no appeal exists except by, authority
of statute. .

Second. What the plaintiff in error chooses to call a
decision which is here appealed from, was that made by
the commissioners on July 1, refusing to reverse their
action of nearly fifty days before. An appeal contem-
plates a trial. A trial contemplates a jury, if one be
demanded, unless the matter be of equitable cognizance ;
and it will not be supposed that commissioners exercise
equitable jurisdiction. What should be the issue sub-
mitted to the jury? Whether the commissioners acted
rightfully or wrongfully in refusing to reverse their pre-
vious action? -

If any error was committed it was that of law, and
must be reached, if at all, by proceedings in error, and
not by appeal.

Third. 'The appellant could not effect by indirection
that which could not be reached directly. The act of the
commissioners really complained of, and sought to be
reached, is that of May 16. No appeal was taken from
that within twenty days. See. 33, Chap. 1X, Reviszed
Statutes, 1866. Courts will not tolerate such circum-
vention.  Nuckolls v. Irwin, 2 Neb., 60. .

Fourth. The statute provides for no reversal, or mod-
ifications of decisions or orders made by the commission-
ers, by petition or otherwise. Their action upon such
petition in dismissing it, or refusing to comply with its
prayer, was not a decision upon a matter ¢ properly cog-
nizable before them.”” Hence no appeal.

Fifth. At the time plaintiff in error appeared before
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the board July 1, the assessment of the road with the
valuation of all property had, if the law was obeyed,
passed to the state board of equalization, and had become
the subject of state levy, and therefore beyond the control
of the commissioners. Laws of 1869, Sec. 29, page 191,
And the presumption is that officers have done their duty.
Parish v. Golden, 35 New York, 466.

Siath. If the commissioners had no authority in law
to change the assessment, then it is clear that their error
was one of law, and not to be reached by appeal. If
within their anthority it is exclusively so. To equalizeis
not ex vi termint, to fix the exact value of the company’s
road, but it involves the value of other property, e:peci-
ally other roads, the relative value of the several items
assessed. This is a matter not to be ascertained by jury
or court, nor was it the intention of the legislature to sub-
stitute the judgment of the latter in place of the former.

TI. As to the proceedings in error.

First,  We think the plaintiff in error unfortunate in
the selection of its remedy. A judgment or final order
may be reversed on error. Sec. 580 of the Code. Here
isno judgment. Neither is there a final order in the sense
of the code. The equalization complained of was but a
proceeding in fleri—a step towards collecting the aggre-
gate of taxable property of the county, upon which the
state was to make its levy, and the county for itself as
well as for the precincts.

Second. The statute has provided a way to obtain
redress, to-wit: to appear ‘before the board of equaliza-
tion at the time fixed. 'When a remedy is provided by
statute, that alone must be pursued: 4 American Law
Register, N. 8., 442. Tt cannot be said that the commis-
sioners were not acting as a board of equalization. They
may sit more than three days, and adjourned to the 16th
of . May.
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1. It will be plesumed that public officers have done
their duty.  Parish v. Golden, 35 New York, 466.

2. Where the record leaves any question in doubt, the
doubt will be resolved in support of the judgment. Itis
the duty of the party alleging error to make it distinetly
appear.

3. Neither can it be said that the company shall have
any favor because it had no notice of the commissioner’s
action in time to be present.  No notice is provided by
statute nor remedy given to those who fail to appear at
the time fixed by statute. Hambleton . Dempsey, 20
Ohio, 168.

4. The statement of the superintendent was not made
out and transmitted in the prescribed time, and did not
reach thie county in time to be acted upon on the third
Monday of April, as required by law. ¢ No man can
take advantage of his own wrong.”” Broom’s 3Maxims,
209.

Third. Considerations of public policy and inconve-
nience preclude the idea of proceeding under the provis-
ions of the Code relating to error.  'The difference between
the value as fixed by the superintendent and the commis-
sioners is $117,600. This sum had passed to the state
authorities, and formed a material item in fixing the rate
of taxation, and when this case was heard in November,
state, county, and precinet taxation had attached. It was
beyond the power of the court, in a purely legal action,
to 1ender any judgment which could reach through all
these matters, and correct the errors complained of. If
it could do so, it might undertake it at any time within
the three years given in which to institute proceedings
in error, as provided by the code.  And if so, what must
be the judgment of the court?

Fourth. It is sufficient for us to show that the plain-
tiff in error has mistaken the remedy, and not to indicate
what it should have heen.  But it occurs to us, that if
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the commissioners had a clear legal duty to perform under
the statute, a mandamus would have been awarded to
compel them to do it while the matter was under their
control.

Blackstone says, 3 Com., 110: ¢ Itisthe peculiar busi-
ness of the court of King’s Bench to superintend all
inferior tribunals, and therein enforce the due exercise of
those judicial or ministerial powers, with which the crown
or legislature have invested them, and this not only by
restraining their excesses, but also quickening their neg-
ligence, and obviating the denial of justice.”

In Barhyte v. Shepherd, 35 New York, 238, Judge
Hunt, 'in a case denying the liability of assessors for not
exempting a minister under the New York statutes, says :
¢The remedy by mandamus, to correct the action of
assessors in similar cases, is now of frequent occurrence,
and relief could have been obtained by that proceeding.’’
The People, ex wvel. Peabody v. The Attorney General,
13 How P. R., 179. Bank of Utica v. City of Utica,
4 Paige, 400. The People v. Supervisors of New York,
18 Wend., 605. The People v. The Assessors of Water-
town, 1 Hill, 616.

- Fifth. Conceding that the plaintiff in error has chosen
the proper proceeding, yet there is no error in the record.

1. Such construction ought to be put upon a statute
as may best answer the intention which the makers had
in view. 9 Bac. Abr., 246.

2. When the intention isin doubt, the court will inter-
pret the law to be what is consonant with equity. 9
Bar. Abr., 246. Kerlin v Bull, 1 Dall, {178]. Crocker
v. Crane, 21 Wend., 211.  Chamberlain v. Western
Transportation Company, 45 Bard., 218.

3. It was the duty of the legislature, not only to pro-
-vide for the taxation of all property in the state, but to
make such taxation equal.
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GaAxnTT, J.

One of these cases was brought into the district court
on appeal, and the other by petition in error from a decis-
ion of the board of county commissioners of Washington
county, and both involving the same subject matter, they
will be considered together in this opinion.

In the appeal case it is complained that on the 16th
day of May, 1872, the county commissioners, by their
order of that date, increased the assessed valuation of
plaintiff’s railroad from $6,000 to $12,000 per mile; and
the plaintiff, by petition, asked the board to reverse that
order, and to levy the tax on said road at the valuation of
$6,000 per mile, the amount assessed by the aunditor of
state. The board dismissed the complaint, and from that
decision the plaintiff appealed to the district court.

It appears from the record that a motion was made to
dismiss the appeal, but it does not appear that anything
was done upon that motion, for the record shows that
without any disposition of it, or any pleadings in the
district court, a jury was waived, the case was tried to the
court upon the proofs offered, and that the cowrt found
‘‘as matter of conclusions of law: First. That the
board had no awthority to entertain or determine the
petition of plaintiffs, etc.; Second. That the district
court had no jurisdiction of the cause,’”’ and therefore
rendered judgment of dismissal for want of jurisdic-
tion. Will an appeal lie to the district court? Is it
the proper remedy ? Chapter IX, Revised Statutes of
1866, provides for a *‘ Board of County Commissioners,’’
and very clearly and fully defines their powersand duties,
and fixes the times when their regular sessions shall be
held. The powers.conferred, and duties enjoined, are
distinctly stated in this chapter ; and in the exercise of
these powers, the board acts judicially. Section 32 pro-
vides ‘‘ that from all decisions of the board of commis-
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sioners, upon matters properly cognizable before them,
there shall be allowed an appeal to the distriet court, hy
any person aggrieved.”” This right of appeal is only
from the decisions of the ‘‘ board of commissioners.”” The
act of February 15, 1869, Laws of 1869, page 179, Gen-
eral Statutes, 896, provides for a ‘‘board of equalization
for the county,”’” and that the county commissioners of
each county shall constitute such board. This ¢ hoard of
equalization ’”’ is a new one, created for a distinct object
and purpose, different in name from that of a ¢‘ board of
county commissioners,”” and from the decisions of this
new board there is no statutory provision for an appeal to
the district court. Hence, there is no remedy by appeal
from its decisions.

If the statute is defective in this respect, it is not the
province of the court, by construction, to inject new pro-
visions into it, for it is alone the province of the legisla-
ture to alter or amend statutory enactments.

It seems clear that the board of county commissioners
and the board of equalization are two distinct offices—the
former created by the act of 1866, and the latter by the
act of 1869. By legislative enactment the functions of
clerk of the district court and register of deeds are con-
ferred on the county clerk, yet no one will pretend to
interpret such legislation as merging the three distinct
offices into one, neither does the act conferring on the
county commissioners the functions of a board of equali-
zation, merge the two offices into one. Hence, the two
boards being separate tribunals, it is clear that the right
of appeal from the decisions of one hoard being allowed
by statute, does not necessarily imply the right of appeal
from the decisions of the other board, but rather, that the
express allowance of appeal in the one case, implies its
exclusion in the other.

Again, the appeal allowed from the decisions of the
board of commissioners, is allowed only upon ‘‘ matters
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properly cognuable before them ” The relief songht Ly
the plaintiff was the reversal of the order made by the
board on the 16th day of May. The board of county
commissioners as such bourd had no authority to act in
the matter, and therefore there was no ¢‘ matter properly
cognizable before them.”” The board of equalization had
no authority to act in the matter at the time, and under
the circumstances, as will hereafter he shown, and there-
fore its proceedings in the matter, on the 16th day of
May, are simply void. It may be fm ther stated that no
grant of power is given to this board to review and rever se,
or modify its decisions, and hence from the want of such
statutory authority, it seems clear that when the board
have once acted and made its final order in such matters,
its power is exhausted. It exercises powers expressly
granted. Therefore, in any aspect of the case, and under
well established rules of construetion of such statutes,
there was no matter properly before the board—there was
no subject-matter before it, over which it had jurisdic-
tion, and hence the court below properly dismissed the
appeal, and its judgment must be

AFFIRMED.

The second case was brought into the district court
upon petition in error. I appears from the record that
the board m¥t on the 18th day of April, and by adjourn-
ment again met on the 16th day of May, and at this last
meeting, without notice to the plaintiff, ‘ ordered that
the assessment of the Sioux City and Pacific Railroad be
raised to $12,000 per mile,”” The district court ‘¢ susg-
tained and affirmed this proceeding’’ of the board, and
rendered judgment in favor of the defendant for costs.
The power to correct errors and grievances in respect to
the assessment of taxable property, is vested exclusively
in the board of equalization, and the nature and charac-
ter of the functions of this board show clearly that it acts
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judicially. Now the first inquiry is: Can the decisions
of this board be reviewed in the district court upon peti-
tion in error? Section five hundred and eighty of the
code provides that a ‘* final order made by any tribunal,
board, or officer exercising judicial functions, and inferior
in jurisdiction to the district court, may be reversed,
vacated, or modified by the district court.”’ General
Statutes, 628. But is the decision of the board, raising
the assessed valuation of the plaintiff’s road to $12,000
per mile, a final order? I think it is. It fixes the
assessed valuation of the road per mile, and in determin-
ing the rate of taxation, in making the levy and in
collecting the tax, this order cannot be reviewed,
altered, or modified. In all these proceedings this
decision is conclusive, and therefore, in respect to the
rights and interests of the plaintiffs, it is an absolute
determination of the subject-matter, so far as the func-
tions of the board are concerned. Hence the conclusion
is irresistible, that the proceeding is a ¢ final order.”’
And it being the final order of a board, inferior in juris-
" diction to the district court, the petition in error is a
proper remedy, and is clearly allowed by the statute.

The next inquiry is in respect to the powers of the
board of equalization, and this substantially includes
all the errors assigned in the plaintiff’s petition.

In the discussion of these powers, it will relieve the
. case of- much difficulty to first obtain a clear perception
- of the rule of construction of statutes relating to munic-
ipal officers.

It was insisted on the argument that the law pi'esumes
all officers have done their duty ; this is true in some
respects, bt when the acts of officers who exercise judi-
cial functions of limited jurisdiction are questioned, the
rule is well settled that they must not only show they
acted within the authority granted, but it must also appear
of record that they had jurisdiction. Frees v. Ford, 6
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New York, 176. Yautes . Lansing, 9 John., 437.
Reynolds v. Stansburg 20 Ohio, 353. Wheeler ». Ray-
mond, 8 Cowen, 314.  Bloom v. Burdick, 1 Hill, 130.

Again, the grant of powers' to such officers must be
strictly construed, because when acting under special
authority they must act strictly on the conditions under
which the authority is given. They can only exercise such
powers as are especially granted, or as are incidentally
necessary for the purpose of carrying into effect such pow-
" ers; and when the law prescribes the mode which they
must pursue, in the exercise of these powers, it excludes
all other modes of procedure. 2 Kent's Com., 298.
Treadwell v. Commissioners, 11 Ohio State, 183. Com-
missioners v. Cox, 6 Ind., 403. Hoover . Hoover, 5
Blackford, 182. White v. Conover, 5 Id., 462. Mur-
phy v. Napa Co., 20 Cal., 497. Church w. Hubbart, 2
Cranch, 167. Bank of Augusta «. Earle, 13 Peters,
587.  Thomson v. Lee County, 3 Wallace, 327.

The statute provides that the board of equalization shall
hold a session of at least three days, at the county seat,
commencing on the third Monday of April in each year,
at which time persons feeling aggrieved by anything in
the assessment roll, may apply to the board for correction
of any supposed error in the listing or valuation of his
property. The time of meeting is definitely fixed by
statute, and it seems clear that it was the intention of the
law giver, that this time fixed by statute should operate
asnotice to all persons who might feel aggrieved. There-
fore, this provision of the statute cannot be regarded as
directory merely, or simply as a matter of form, but as a
matter of substance.

In the case at bar, the board, regardless of the time
fixed by the statute, met on the 16th day of May, and
then made their order re-assessing plaintifi’s wad. But it
is said the board met under adjournment on the 28th day of
April. This fact will not help the cuse, as there is no
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statutory provision authorizing an adjournment over sev-.
eral weeks. Such power is not delegated to the board;
but suppose the statute should be so construed as to
allow such adjournment, then the board might again
adjourn for several weeks, and double the assessed val-
uation of some other person’s property, and so on «d
infinitum. Such construction would vest the board
with absolute power to tax the property of the citizen as
it might choose, and this too without notice. ~This cannot
be the law ; it is opposed to the letter and spirit of the
statute ; it would establish a precedent too dangerous
to be tolerated, and the legislature never infended to grant
to the board powers so dangerous and so liable fo abuse.
The board can exercise no such power,

But again, as already stated, the action of the board
on the 16th day of May was had without notice to the
plaintiffs. 'Will it be supposed that the board can indefi-
nitely increase the assessed valuation of the property of
the tax payer, at any time, without notice to him? Cer-
tainly it cannot; and however full and complete might
be the jurisdiction of the board over the subject-matter,
~ yet the party interested has, according to the plainest
principles of justice, a clear right to a hearing and to a
day in court, and any other view stands opposed to rea-
son, justice, and sound policy, and to all those general
principles which, in all cases, allow a party to be heard
before his rights of property can be affected by any tri-
bunal. This is the universal law of the land, and must
be strictly complied with in the issuance and service of
summons, in order to enable the court to render a valid
* judgment.

Surely then the doubling of the assessed valuation of a
person’s property does as vitally affect his rights and
interests as the rendition of a judgment against him.
Hence, it is clear that the board can haveno jurisdiction,
without notice to the person whose rights and interests
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are to be affected by its decision. This is the only safe
rule ; any other might lead to great injustice.

The judgment of the district cowrt must be reversed,
and the proceedings and decisions of the county commis-
sioners had on the 16th day of May, are hereby reversed,
vacated, and set aside.

Judgment in the appeal case AFFIRMED. Judgment in
the case brought to district court by petition in errer,
REVERSED, and proceedings of county  commissioners
vacated and set aside.

Lerrie C. McCLARY, PLAINTIFF IN ERROR, V. THE Sroux
Crry Axp Paciric RAILROAD COMPANY, DEFENDANT IN
ERROR.

Practice : peMurRRER. When the objections stated in a demurrer
are not those provided by the code, it can only be considered as
& general demurrer that the petition does not state facts sufficient
to constitute a cause of action.

Common carriers : TREIR LiaBILITY. Common carriers of pas-
sengers are liable only where the injury has arisen from their own
neglect. And while it is a general rule that, if they are in the
least degree negligent, they are liable, yet only for such damages
as are the natural and direct result of the act complained of.

Thus, where a train of cars was running three.quar-
ters of an hour hehind the usual, ordinary, and advertised time
for the running of trains upon the road of a carrier, and was up-
set by a sudden gust of wind which crossed the track, but not that
portion of the track where the train would have been if runuing
on time, whereby a passenger was injured, Held, that the injury
complained of was not the natural result of the train being behind
time, and that the damages sustained were too remote to entitle a
recovery against the carrier.

_—

THIS was a petition in error to review the judgment of
the district court of Dodge county. The case is fully
stated in the opinion of the court.
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E. Wakely and BMunger & Ghost for plaintiff in
error, submitted the following points :

I. Was the fact of the defendant running its train
behind time, as stated in the petition, negligence?

II. TIf so, was such negligence of the defendant the
proximaté cause of the injury complained of ?

As to the first point, we submit:

1. The running of a train out of its regular, usual and
advertised time of running, constitutes negligence.
Angell on Carriers, 439.  General Stututes of Nebras-
ke 1873, sections 121, 122, page 198. Chicago, Bur-
lington and Quincy Railroad v. George, 19  Illinots,
510. Weed w. The Paname Reailroad Company, 17
New York, 362, ‘

2. The mere fact of a train being behind time is suf-
ficient evidence of negligence to raise the presumption of
liability. Shearman and Redfield on Negligence, 328.
Flinn v Philadelphic  Railroad Company, 1  Hous-
ton’s Delaware, 469.

3. The distinctions between the several degrees of
negligence are merely theoretical, and wholly incapable
of any practical application. Perkins wv. The New
York Central Ruatlroad C(v., 24 New York, 196.
Smith v. The Same, 24 New York, 222. Wells .
The Same, 24 New York, 181.

As to the second point, we submit :

1. Common carriers arve liable for injuries not result-
ing from the act of God; and if negligence of the car-
rier contributes to cause or bring about the injuries
complained of, then it is not the act of Giod, and the-
carrier is responsible.

2, Tf the defendant be guilty of negligence and an’
accident otcur, the immediate cause of which is the act
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of God, but which would not have occurred had the
defendants not heen guilty of such negligence, then in
that case the rule, ““ causa provima et non remota specta-
tur’’ does not apply so as to excuse the defendant. Read
v. Spaulding, 30 New York, 630. Miller wv. Steawm
Navigation Company, 10 New York, 431. Lowe w.
Moss, 12 IlUl., 477. Parsons on Contracts, 159, 160,
161.  Sedgwick on Measure of Damages, 88, 89. Hart
v. Allen, 2 Watts, 114. Davis v. Garrett, 6 Bingham,
721, Crosby v. Fiteh, 12 Conn.. 410. Powell v. Dev-
eney, 3 Cushing, 300. Colegrove v. New York and
New Haven R. R., 20 New York, 492. Pittsburg City
v. Girier, 22 Penn. State, 54.  Michaels v. New York Cen-
tral R. R., 30 New York, 564.

3. If defendant’snegligence concurred with some event
(other than plaintiff’s fault), to produce plaintift’s inj ary,
so that it clearly appears that but for such negligence
the injury would not have happened, and both circum-
stances are clearly connected with the injury in the order
of events, the defendant is responsible, even though his
negligent act was not the nearvest cause in the order of
time.  Brehm w. Great Western Railroad Company,
34 Barb.. 256. McCahill v. Kipp, 2 E. D. Smith, 413.
Mott v.  Hudson River Railroad Company, 8 Bos-
worth, 345.

4. The ruleis general that a wrong doer, or one guilty
of negligence, cannot escape the consequences thereof
because of the contributing negligence of another. She-
man & Redfield on Negligence, 31, and cases there cited.
On this principle it is, that a plaintiff whose negligence
contributes to the injury, cannot recover, although the
defendant’s negligence also contributed thereto, and
although the injury would not have happened but for
defendant’s negligence. So if the wrongful acts of two
or more persons contribute to produce injury, and one of
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them is sued, it is no defense that the injury would not
have resulted but for the negligence of another.

In this case, the injury happened in consequence of two
concurring causes ; First, the negligence of the defendant ;
Second, the act of God.

‘Without the first or without the second, no accident
would have happened to the train. But as defendant’s
negligence, the fact that the act of God also contributed
thereto, is no more a defense than would have been the
fact that the negligence of another person or another cor-
poration contributed to it. Itis enough that without the
defendant’s negligence no injury would have happened
to the plaintiff.

5. The statutes of Nebraska provide that every railroad
company operating its road in this state, shall be liable
for all damages inflicted upon the persons of passengers
while being transported over its road, except in cases
where the injury done arises from the criminal negligence
of the person injured, or when the injury complained of
shall be the violation of some express rule or regulation
of said road, actually brought to his or her notice. Gen-
eral Statutes, 1873, Sec. 147, page 203.

In the light of this statute, it is neither necessary to
allege nor prove negligence of the defendant, as by it they
are made insurers of the safety of their passengers; and
the injuries alleged, having occurred to the plaintift
while ‘‘ a passenger, being transported ’’ over the road of
defendant, they are clearly liable therefor.

Isaac Cook and N. M, Hubbard, for the defendants
in error, contended :

I. There isnothing alleged in plaintiff’s petition, which
constitutes negligence. The only point upon which it is
based is, that the train was behind its usual and adver-
tised time, but whether it was thus behind time through
any negligence of the defendant is not stated.
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The petition stands or falls upon this question. Is it
negligence, per se, to run a train out of its usual and
advertised time?

1. There is no law, or custom, or statute requiring rail-
roads to run their trains at any particular time, or that
requires them to follow their own time cards. If they
advertise the starting and running of trains at particular
times and fail to do so, any person relying thereon, and
who suffers damage thereby, may perhaps recover, but
this is the extent—it is not negligence.

2. If it be negligence to run out of advertised time, it
must not only be lawful, but it must be the duty of a
railroad company to stop its train, if it should get
behind time, and not run it at all till its next advertised
time and trip came about. Railroads could not he ope-
rated under such a rule.

If the plaintiff had alleged that the cause of the train
being behind time, on the day of the accident, was by
reason of the negligence of defendant, its servants or
agents, then the inquiry would fairly arise, whether such
negligence was such a prozimate cause of the injury as
would render the defendant liable. But no such allega-
tion is made in the petition. The petition was framed
with care. The pleader no doubt knew, that if he alleged
negligence of defendant as the cause of being behind
time, it could be easily rebutted, for the very storm, which
finally blew the train from the track, had prevented them
from being ‘‘on time.’’ 8o the question recurs, if a train
is unable without fault of the company, or its servants,
to make its usual time, is it negligence per se for the
train to proceed further?

II. But suppose it be conceded that the defendant
was guilty of negligence in being behind time, and in
running its train behind time when the accident and
injury occurred. /
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The question then is, was such negligence the proxi-
mate cause of the injury. '

The general rule is now settled that damages to be
recovered must always be the natural and provimate
consequences of the act complained of. 2 (/reenleaf’s
Evidence, 239.

Parsons states the r.le thus: “ Fvery defendant shall
be held liable for all those consequences which might
have been foreseen and expected as the results of his con-
duct, but not for those which he could not have foreseen,
and was therefore under no moral obligation to take into
his consideration.”’ 3 Parsons on Contracts, Fifth Edi-
tion, 179. )

Lord Bacon expresses the corvelative of this proposi-
tion thus: ¢ It were infinite for the law to judge of the
causes of causes, and their impulsion one on another.
Therefore it contenteth itself with the immediate cause,
and judgeth of acts by that without looking to any further
degree.””  Maxims of the Law, Regula 1. -

It is said in many of the cases where these rules are
involved, that the application is difficult.

It would seem that no such difliculty exists in the case
at bar. Here'was a train of cars three-fourths of an hour
behind its time, by the negligence of defendant, (not so
alleged but admitted now for the purpose of argument),
when a sudden gust of wind blows the train from the
track and injures the plaintiff. The occurrence is very
extraordinary, and therefore very little to be expected.
We are unable to find a case in the books showing such
an accident. It seems impossible to say, that the most
acute human foresight could have reasonably anticipated,
or forecast, any such accident as happened to this train,
and especially by reason of its being just three-fourths of
an hour behind time.

The theory of the plaintiff is, that where human negli-
gence concurs with the vis divine to produce an injury,

4
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the rules of proximate and remote causes of injury do
not apply, and that negligence will give a right of action,
notwithstanding the vis divina was the proximate, and
the negligence was the remote cause of the injury.

There is some conflict of authorities on this question
asapplied to insurance companies and to common carriers
of goods. But railroads are absolute insurers of goods,
except loss from the vis divina, or public enemies, and
are not insurers of the safety of passengers, but only held
to the exercise of extraordinary care.

We think the weight of authorities would exonerate
defendant in this case for the loss of goods, and are there-
Tore more than sufficient to defeat a recovery.

The most ably considered case in our judgment is
Morrison v. Davis and Co., 20 IPean., State, 171.
And that case was also cited in Denney v. New
York Central Reilroad, 13 Gray, 481, and especially
approved.

In any other than a carrier case the question would pre-
sent no difficulty. The general rule is, that a man is
answerable for the consequences of a fault only so far as
the same are natural and proximate, and as may on this
account be foreseen by ordinary forecast ; and not for those
which arise from the conjunction of his fault with other
circumstances that are of an extraordinary nature.

Thus a blacksmith pricks a horse by careless shoeing;
ordinary foresight might anticipate lameness, and some
days or weeks of unfitness for use ; but it could not antic-
ipate that by reason of the lameness the horse would be
delayed in passing through a forest until a tree fell
and killed him or injured the rider; and such injury
would be no proper measura of the blacksmith’s liability.
The true measure is indicated by the maxim causa proz-
ima, non remota spectatur,
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MaxweLL, J.

The petition in this cause states that the defendants
“are a corporation operating and running a certain rail-
road in the state of Nebraska, between the city of Fre-
mont, in the county of Dodge, to some point in the coun-
ty of Cuming, at or near the town of West Point, in
said county, and that said defendant was a common car-
rier of passengers in cars over and upon said railroad, for
hire and reward ; and thereupcn the said plaintiff on the
fifth day of July, 1871, at the special instance and
request of the said defendant, beeame and was a passen-
ger on the said railroad of the said defendant aforesaid,
and in the cars thereof, to be safely carried from Fre-
mont, Nebraska, to West Point, for a certain hire and
reward paid to the said defendant in that behalf, and the
said plaintiff was then received by th said defendant in
the cars and on the road aforesaid as such passenger, to
be carried thereby as aforesaid; yet the defendant not
regarding its duties in that behalf, did, by its agents, neg-
ligently conduct the running of its said train of carsover
said railroad, in which plaintiff was a passenger, out of
the vegular, usual, and advertised time for running such
cars between the places aforesaid, and did run their said
cars, in which plaintiff was a passenger, out of such reg-
ular, usual, and advertised time, and were at the time of
committing the injuries hereinafter complained of, run-
ning about three-fourths of an hour behind the regular,
usual and advertised time of the running of the same,
and were at a point on said railroad at the time of
committing the injuries herein complained of, several
miles away {rom the place where such cars would have
been at the time, had they been running the same on the
regular, usual, and advertised time of running said cars,
and because thereof were suddenly and violently thrown
from the track by a sudden gust of wind which crossed that
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part of the track, but not the part of the track where the
said cars would have been if the train had been run-
ning on its usual, ordinary, and advertised time, upsetting
the car in which plaintiff was seated, thereby greatly
injuring plaintiff by her being badly cut and bruised,
and became sick, lame, and unable to walk, and was
wholly unable to attend to the transaction of her necessary
business to the present time, to her damage in the sum
of ten thousand dollars.’’

The defendant demurred to the petition on the ground :

First. That there is no law requiring defendant to run
its cars on its usual and advertised time.

Second. It is not shown by the petition that defend-
ant’s train at the time of the injury complained of was
behind its usual and advertised time, through any neg-
ligence of defendant or its servants or agents.

Third. The damages claimed are remote and conse-
quential and not the probable or natural consequences to
be apprehended from the negligence atleged by plaintiff.>’

The code provides that the defendant may demur to
the petition only when it appears upon its face,

First. 'That the court had no jurisdiction.

Second. That the plaintiff has not legal capacity to sue.

Third. That there is another action pending between
the same parties for the same c¢ause. ‘

Fourth. That there is a defect of parties plaintiff or
defendant.

Fifth. That several causes of action are improperly
joined.

Sizth. That the petition does not state facts sufficient
to constitute a cause of action.

The objections stated in the demurrer not being any
of those provided by the code, can only be considered as
a general demurrer ‘‘ that the petition does not state facts
sufficient to constitute a cause of action.”” General Stat-
utes, Sec. 95, 540.
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The demurrer was sustained by the district court, and
judgment of dismissal entered, to review which, the cause
is now brought here.

The general rule is, that even a wrong doer is liable
only for the proximate consequences of his act or default,
and this rule is certainly applicable to cases of mere neg-
ligence.

Injuries caused only remotely by reason of negligence,
cannot be charged to the party in fault.

It is contended in this instance that while the injury
was occasioned by the act of God, yet had the train been
running on time, the accident would not have occurred,
therefore the negligence of the defendant, in permitting
the train to be three-fourths of an hour behind time, is
the proximate cause of the accident.

Common carriers of goods are not only responsible for
any loss or injury to the goods they carry, but the law
raises an absolute and conclusive presumption of negli-
gence whenever the loss occurs from any other cause than
the act of God or the public enemy.

In the case of Forward v. Pittard, 1 Term, 27, in which
‘the plaintiff’s goods while in possession of the defendant
as a common carrier, were consumed by fire, it was found
that the accident happened without any actual negligence
in the defendant, but that the fire was not occasioned by
lightning. The court held that ‘‘a carrier is in the
nature of an insurer. Itislaid down that he is liable
for every accident except by the act of Grod, or the king’s
enemies.”’

To prevent litigation the law presumes against the car-
rier unless he shows it was done by the king's enemies, or
by such an act of God as could not happen by the inter-
vention of man. )

And it is held that if the carrier wrongfully delay the
transportation of goods, and because of the delay they are
injured by a flood, the carrier would be liable. Lowe v,
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Moss, 12 Iil. 477. RP(’(Z v ;S'paul(luzj, 30 New York
630.

This is the law as to common carriers of goods, and it
is contended by the plaintiff that the same rule applics
to common carriers of passengers. As a rule the liability
of the common carrier of goods d:es not depend upon his
negligence, because he insures the owners of all the
goods he carries against all loss or injury, not caused by
the act of (vod or the public enemy. The exception {o
this ruie in the case of the carrier of passengers is, that
he is liable only where the injury has arisen from his
own negligence ; he does not warrant the galety of pas-
sengers, but as far as human care and foresight go, he
will provide for their safe conveyance ; but if heisin the
least degree negligent he is liable, because the law
requites him to do all that care and skill can do for the
safety of his passengers. The only negligence alleged in
the petition is, that the train was three-fourths of an hour
beliind the regular and advertised time, and it is con-
tended by plaintiff that that of itself is such an act of
negligence as entitles the plaintiff to recover. WWhile it
was the duty of the defendant to have adopted such rules
and regulations for the running of their trains, as would
insure the safety of their passengers, and having adopted
them, must conform thereto as far as possible, or he
resp nsible for the consequences resulting therefrom, yet
they are responsible only for such damages as are the
natural and direct result of the act complained of.  [frd-
field on Ruilways, 2d FEdition, Section 15t.  Dunton .
Great Northern Railway, 34 Eng. L aw and Equity, 154,

In this case the injury complained of, not heing the
natural result of the train being behind time, is too remote
to entitle the plaintiff to recover. All the justices con-
curring the judgment of the district court is affirmed.

JUDGMENT AFFIRMED,
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KUGENIE COURVOIRSIER, PLAINTIFF IN ERROR, V. Locis
BOUVIER, DEFENDANT IN ERROR.

Pleading : AVERMENTS OF pPETITION. A petition which secks to

" have a trust declared, should clearly set forth all the facts and

circamstances attending the transaction, from which the trust is
claimed to result.

Resulting trust. Where the plaintiff conveyed land to his wife
through the medium of a trustee, claiming that the t'tle thereto
was to be held by her in trust for him, and afterwards accepted a
life lease to a portion of the Jand, it was held, in an action brought
to have a trust declared and to obtain a re-conveyance of theland :

“1. That the acceptance of the lease was a conclusive recogni-
tion of the wife's title, and estopped the plaintiff from setting up
any claim to the residue of the premises.

2. That the idea of a resulting trust was entirely unsupported
by the facts of the case.

Bouvier, the defendant in error, brought his action
against Engenie Courvoirsier in the district court of Wash-
ington County, to obtain a re-conveyance of certain real
estate, formerly owned by him, and which he had con-
véyed to her through the medium of a trustee, she being at
the time of said conveyance the wile of Bouvier. Judg-
ment being rendered in his favor, Mrs. Courvoirsier
brought the cause here by petition in error. The facts
fully appear in the opinion of the court.

Carrigan and Osborn, for plaintiff in error.

I. The petition does not state a cause of action in this,
that the petition shows that the parties were husband and
wife, and that the conveyance was made for the purpose
of vesting the legal title in-the plaintiff in error; and
while we do not maintain the early doctrine that a wife
cannot be the trustee of a resulting trust in favor of her
husband, yet we assert that the conveyance of lands from
husband to wife or child creates no presumption of an
implied trust, but on the contrary, the law presumes the
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conveyances to be an advancement. While it may be true
" that the presumption of advancement may be rebutted,
yet the facts that can destroy this legal inference must
appear on the face of the bill before i=sue can be joinel;
there is no allegation in this bill upon which an implied
trust can be founded.

The petition shows that at the time of the conveyance
the plaintiff in error agreed to re-convey to Louis Bouvier
upon his return from New Orleans. Now, if this be
true, certainly there can be no resulting trust, for by the
understanding of the parties the trust was declared as to
the whole of the property, and a declaration of trust,
though by parol, prevents the creation of a resulting trust
by operation ‘of law. Wushburn on Real Praperty, 168.
1 ASpencer, FEgq., 496. Dennison v. Goehrign, 7 Penn.,
State, 175.

Upon the above grounds we maintain that the court
erred in overruling the demurrer to the petition.

II.  TUpon the issue joined on the trial it appeared that
the conveyance had been made without any valuable con-
sideration, moving from Vanier to Bouvier, or from Mtrs.
Courvoirsier to Vanier, yet as alleged in the petition, the
conveyance was made to Vanier for the purpose of enab-
ling Bouvier to legally vest the plaintiff in error with
the legal title to the said lands. Vanier the1 wasa trus-
tee. Mrs. Courvoirsier the beneficiury, and when Vanier
conveyed to Mrs. Courvoirsier there was in her a upion
of the legal and equitable estates, forming a perfect and
indefeasible title in her, and here applies the old, familiar
rule of law, ‘‘that one trust will not support another.”

ITI. XNo resulting trust can be raised in favor of the
grantor in opposition to a deed absolute upon its face and
containing a covenant of warranty. Leman v Whitly,
4 Russell, 423. 1 Greenleaf on  Evidence, sec. 266.
Moore w. doore, 38 New Hampshire, 382, 2 Wash-
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burn on Real Property, 174, 175. Squire v. Harder, 1
Paige, 194.

IV. There being no circumstances going to raise an
implied trust, can the alleged understanding create an
express trust?  Express trust can only be created by writ-
ing, and cannot be proven by parol. Sturtecant v. Stur-
tevant, 20 New York, 39; 4 Kent Com. 306. Steerc v.
Steere, 5 Johns Ch., 1.

V. The learned Judge in the district court found that
the plaintiff in error had fraudulently acquired title to
the land. Now, in the bill there is no pretense of fraud
or mistake, and no proof whatever was offered of any
undue influence exerted by the plaintiff in error, and cer-
tainly there should be some allegations of fraud, duress
or undue influence, before a court would undertake to
establish a constructive trust.

VI. Implied or constructive trusts must be proven by
the most positive evidence, and unless the trust be fully
established, courts will refuse their aid.

VII. The proof shows that the said Louis Bouvier,
long after his return from New Orleans, took a life lease
of a portion of the premises so conveyed. Bouvier was
a tenant for life, and can he now deny the title of his
landlord ?

VIII. The proof further shows that Bouvier was, at
the time, heavily in debt considering his resources ; that
1 e left the state; that the plaintiff in error paid a great
portion of the debts of Bouvier then existing, and
improved the land, supported their children, and was in
undisputed possession of said land (except that portion
leased to said plaintiff) for the space of thirteen years,
and can the grantor after all these years ask the aid of a
court to relieve him from the consequence of his own
act?
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IX. The court erred in Admitting the testimony of
Bouvier as to his intention at the time of making the
conveyance in the petition mentioned ; the effect of the
deed must be controlled by the recitals therein contained,
and can only be impeazhed by fraud in the grantee or
mutual mistake, all of which should appear from circum-
stances immediately attending the act, and not from the
desires of one of the actors thirteen years after.

X. If the allegations in the petition, supported by the
testimony of the defendant in error and Vanier, can be
taken as true, then there was a declaration of an express
trust, which precludes the existence of an implied or
resuliing trust, and which can only be ereated by writing.
No written evidence of an existing trust was alleged and
proved, and parol evidence of an express trust cannot be
received. Iev. Stat. 1866, Sec. 62, 92,

Ballard & Walton and E. Wakely, for defendant in
error.

I The trust which isalleged by the defendant in ervor,
is a vesulting trust arising from the fact that the convey-
ance to Mrs. Bouvier was a voluntary conveyance by her
husband without consideration, with the intention that
she should take as trustee for the grantor.

This is a trust “‘ by act or operation of law.””  Sec. 62,
Ch. 43, Rev. Stut. 1866.

That such a trust may be proven by parole is not denied
in this case, and cannot be denied. The proposition is
established by a multitude of authorities.

In Tifany and Bullard on Trusts, p. 28, it is
said :

‘“ But resulting trusts are expressly exempted from the
operation of the statute (of frauds); and there can be no
doubt that the facts and circumstances tending to estab-
lish the resulting trust may be proved by parole.”’
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In Hill on Trusts, p. *108, the principle is thus
stated :

““In the absence of any direct admission or declara-
tion of the trust a variety of circumstances, arising from
the nature of the transaction and the conduct and relative
situation of the parties, will constitute ingredience of
evidence from which the court widl infer it to have
been the intention of the party not to divest himself of
the beneficial ownership by the execution of a voluntary
conveyance.’’

II. The rule is the same, although there is an affin-
ity or velationship between the grantor and grantee.
But, if the relationship is a near one, as between father
and son, or husband and wife, the presumption that
the grantee’s interest was intended to be a beueficial
one is stronger than when the grantee is a stranger.
This is the only difference. Hill on Trusts, p. 108 and
notes; Sidmouth wv. Sidmouth, 2 Bear. 254 ; Jackson w.
Mtsdorf, 11 John. 91 Taylor v Taylor, 4 Gilm., 303 ;
Tremper v. Barton, 18 Ohio, 418; Kilpin w. Kilpin, 1
M. & K., 550; DPierce v. Hakes, 23 Penn. St., 243;
Baylis v. Newton, 2 Vern., 28: Vandenberg v. Palmer,
4 K. & J., 2045 Cecil v. Butcher, 2 J. W., 565.

III.  'The circumstance of the conveyance being made
from Bouvier to Vanier, and by the latter to Mrs.
Bouvier, does not affect the principle involved.

It is not the case of engrafting a trust upon a trust.

The conveyance to Vanier was upon a trust that he
should convey to Mrs. Bouvier. Had he refused to do
so a question of title would have arisen between him and -
his grantor, rot necessary to here discuss. But clearly,
upon the authorities, there would have been a resulting
trust to Bouvier, arising from the fact of a conveyance
being made upon a trust which failed. Hill, *91, 2,
and notes.
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But, he did erecute the trust. He was a mere conduit
to pass the title from Bouvier to his wife. And her title
was of precisely the same nature as if Bouvier had con-
veyed directly to her

Had Vanier owned the land, and Bouvier purchased it
and furnished the consideration, and caused it to be con-
veyed to his wife, she would still have taken it in trust.
There would have been a resulting trust to Bouvier
belonging to the first class, as defined by text writers,
“where the purchase is made by one person in the
name of another.”’

So that it is wholly immaterial whether the case is to
be regarded as one of the class just mentioned, or of the
class in which we place it, namely, where there is a vol-
untary conveyance with an intention that the grantee shall
take in trust.

We insist that upon the evidence, so far as it appears,
it is clear that there was o intention that Mrs., Bouvier
should take an absolute title or beneficial estate.

Laxkg, Cu. J.

TH1s action was brought in the cowrt below to have a
trust declared, and to obtain a re-conveyance of certain
real estate formerly owned by the defendant in error, and
which he had conveyed through the medium of a trustee,
in the year eighteen hundied and fifty-eight to the plain-
tiff in error, who was then his wife. The court found
the equities with the complainant, and decreed a recon-
veyance of the premises.

To support the judgment of the court below, it is nec-
essary that the record disclose such a state of facts, con-
nected with the transfer of the title from Bouvier to his
wife, as would establish a resulting trust in his favor.

But it is objected on the part of the plaintiff in error,
that there is no cause of action stated in the petition, that
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giving it the most favorable construction possible, no
resulting trust is shown in favor of Bouvier. I am
inclined very strongly to this conelusion.

The substance of what is alleged to establish the trust
is, that being ahout to leave his home for New Orleans,
to obtain work, in 1838, ‘‘and thinking it would be con-
venient and advisable that the title to said real estate
should be vested in his wife, in case of the plaintiff’s
death during his absence, the plaintiff voluntarily, and
without consideration, and in order to vest the title in
the said dcfendant, conveyed said premises’’ to her.
That it was the understanding, both of himself and wifc,
that she was to hold the property in trust for him and
not as her own.

Now, the fact that Bouvier was about to leave home
for a time, of itself, was not of much significance, nor is
the other fact, that the conveyance was without any con-
sideration of a pecuniary nature, for it has long been the
settled doctrine of the courts, that a voluntary convey-
ance of either real or personal property, if duly executed
and acted upon, will be held to be valid and binding on
the grantor. As to the allegation, that it was the under-
standing of the parties to the deed, that the grantee
should hold the land in trust, it may be answered, that
this was the very fact necessary to be shown by the acts
of the parties and circumstances attending the transae-
tion, and those acts and circumstances should have been
set forth in the petition.

In Periy on Trusts, 109, the rule is laid down, that
¢ the trust should Dbe fairly alleged in the bill, not only
in terms, bat all the facts must be set out, from which
the trust is claimed to result.” And this is in strict
analogy to the rule of pleading under our code, which
requires the facte constituting the plaintift’s cause of
action to be stated.

But if we hold the petition to be sufficient, and go to
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the facts disclosed on the trial, is the defendant in error
any better off ¢

This conveyance was made in 1858, when the land was
of very little value indeed, and has been in the possession
and under the control of the grantee, without any inter-
ference on the part of Bouvier, until the commencement
of this action. Not only this, but it is shown that some
six years after the transfer of the title to his wife, he
took from her u Jife lease to fifty acres of the land which
he now holds. This we think is a conclusive recognition
of the title of plaintiff in error, and effectually estops
Bouvier from setting up any claim to the residue of the
premises. It establishes, very satisfactorily, that the idea
of a resulting trust was of vecent birth, and entirely
unsupported by the facts of the case.

The decree of the district court is reversed, and the
cause remanded with instructions to dismiss the action
at the costs of the plaintiff.

The other justices concurring, judgment will be entered
accordingly,
REVERSED AND REMANDED.
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Attachment : arripavir. The ground for an attachment may be
stated in the aftidavit in the language of the statute, without
specifying more particularly the facts intended to be alleged.

: BURDEN OF PROOF. The charge thus made if denied by the
defendant, must be sustained hy the plaintiff to the satisfaction of
the court; upon the plaintiff, by the denial, is thrown the burden
of proof.

Kllison v. Tallon, 2 Neb., 14, cited and approved.

Chattel Mortgage. A mortgage of a stock of goods, where the
mortgagor continues in possession thereof, and disposes of the
same in the usual and ordinary course of trade, is void as against
the creditors of the mortgagor and subsequent purchasers in good
faith.

Tais was a petition in error to reverse a judgment of
the district court of Douglas county. The facts are sub-
stantially as follows :
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On the eleventh day of November, 1868, R. B. Price
and Thomas Tallon, the plaintiff in error, being engaged
in business as merchant tailors at Omaha. Nebraska, exe-
cuted a mortgage on their stock of goods to Jones and
Stutsman, of Leavenworth, Kansas, to secure the payment
of $5000. The mortzagors remained in possession and
continued {o sell the goods mortgaged. Price and Tallon
afterwards dissolved partnership, and the latter continued
the business in his own name. On the 16th day of
November, 18G9, Tallon executed a mortgage to Ryland
Jones to secure the sum of $4500, and this mortgage
appears to have been intended to take the place of the
one executed by Price and Tallon to Jones and Stutsman.
On the same day Tallon gave another mortgage on his
stock of goods to White, Heath & Co., of New York,
to secure the payment of $653.58. All of these mort-
gages were duly recorded in the oftice of the county
clerk. Tallon remained in possession and continued to
sell the goods, and treated them in all respects as his
own.  On the 22d of September, 1869, the defendants in
error sold Tallon a bill of goods to be paid for in thirty,
sixty, and ninety days. Upon this bill of goods pay-
ments were made at various times reducing the debt to
defendants in error, to $901. On the fourth of April,
1870, an action was brought against Tallon to recover the
amount of this debt, and judgment was duly rendered
thereon against him. 'That cause came before this court
to obtain a reversal of the order made by the court below
in dissolving the attachment issned therein. and is report-
ed in 2 WNebraska, page 14. On the eighth day of
December, A. D. 1869, the defendants in error sold Tallon
another hill of goods amounting to $801.42, and the same
not being paid for when due, the defendants in error
brought suit against Tallon, and caused an order of
attachment to issue against his property, under which the
sheriff levied upon the property covered by the mort-
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gages to Jones and White, Heath & Coe. The plaintiff-in
error moved to dissolve this attachment, which motion
was overruled by the court, and judgment thereupon ren-
dered against Tallon. To reverse this judgment the cause
was brought here by petition in error.

George W. Doane, for plaintiff in error.

There are three grounds of error assigned in this peti-
tion, namely:

I. In overruling the motion to set aside the service
and to dismiss for want of service.

II. In overruling the motion to discharge the attach-
ment.

III. That the facts set forth in the petition in the couwrt
below are not sufficient in law to constitute a canse of
action.

The plaintiff in error relies principally upon the ground
contained in the second allegation, namely : ‘‘ That the
court erred in overruling the motion to discharge the
attachment levied in said action, upon the affidavits
filed therein.””’

As said ruling was based entirely upon the fact that
certain chattel mortgages had been given by the plaintift
in error npon his stock of goods, with which he continned
to trade in the ordinary course of business, which was
held o be a frand per se, (the plaintiff in error being
expressly relieved from any suspicion of intentional fraud,
or fraud in fact,) I will confine my citation of authorities
solely fio that point.

The attorney for defendants in error has cited numer-
ous decisions (mainly in New York and Ohio, however)
to sustain his position, but it will be observed that in each
of the cases cited in which this doctrine of fraud per s

o
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was announced, there was shown by the proofs to have
been either,

1st. An express reservation of the power of sale to the
mortgagor in the mortgage itself, or

2d. An express agreement outside of the mortgage
that the mortgagor might sell or dispose of the property
mortgaged, or

3d. The sale of the mortgaged property by the mort-
gagor with the knowledge and consent of the mort-
gagee, whereby such an agreement must be necessarily
inferred.

Neither of theseconditions is shown by the proofs tu exist
in thiscase. Onthe contrary the very fact which appears,
that one of the mortgagees, Jones, resided at Leaven-
worth, Kansas, and that the others, White, Heath & Co.,
resided in New York City, while the business of Tallon
was carried on in Omaha City, repels the inference of such
knowledge and consent. The existence of facts fromn
which fraud is to be inferred should never be assumed,
but the facts should be themselves clearly established, and
the inference therefrom irresistible. The defendants-in
error ask this court to assume that the mortgagees knew
of the manner of dealing with the mortgaged property by
Tallon, and that they consented thereto, and from these
assumed facts to infer an agreement that he might so
deal with them, from which agreement they ask that the
mortgages be declared fraudulentas to creditors, and that
Tallon gave them “‘ with intent to defraud creditors.”” The
whole theory of the New York and Ohio decisions is
based upon the existence of a collusive and fraudulent
agreement between the mortgagor and mortgagee, which
agreement either appears in the mortgage itself, or is
established incontrovertibly by facts aliunde. Then
according to those decisions, the law infers fraud. But
there is not a single instance in which such an inference
has been drawn in the absence of proof of collusion or
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agreement bhetween the mortgagor and mortgagee. The
. very reason and basis of the decisions, is the collusive
agreement between the parties to withdraw the property
of the debtor from the reach of his creditors. Without
this there could be no implication of frand. How, then,
can it be inferred, in the absence of any proof of such
an agreement, or of any facts from which such agreement
must necessarily be implied, that a chattel mortgage in
the usual form, containing the ordinary conditions, was
eiven ‘‘with intent to defraud creditors?’’ The proof
shows that the oviginal mortgage to Jones and Stutsman
was given with the full knowledge of all the creditors at
the time, of the mortgagors. Those who became credit-
ors subsequently bave no reason to complain of the giving
of the mortgage, for they are placed in no worse condi-
tion than they were in, at the time they extended the
credit to the mortgagor.

The first mortgage from Tallon to Jones & Stutsman
was given and recorded Nov. 11, 1868, and the renewal
mortgage to Jones alone was given and recorded Nov. 16,
1869, as also the mortgage to White, Heath & Co. The
debt upon which this suit was brought was contracted
Dec. 8, 1869.

The whole question as to the good faith of the plaintift
in error in his dealings with the defendants in error, as
well as the effect of the chattel mortgages upon the ques-
tion of good faith in his dealings with his creditors, came
under review in this court in the case of FEllison v. Tal-
lon at a previous term, upon precisely the same state of
facts as shown by the record, as is exhibited in this case,
and it was there expressly found, that ‘¢ the preponder-
ance of proof is clearly with the defendant, and against
the truth of the charge made for obtaining the attach-
ment.”’  2nd Nebraska, page 14. These questions have
therefore become res adjudicate as between these parties,
and T submit that when an adjudication bas once been
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had in a court of last resort, upon questions of fact,
involving nothing more than the pecuniary interests of
the parties themselves, such decision should stand, unlesg
it appears very clearly that an injustice has been done.

The facts in this case all show conclusively that no
injustice was done by that decision, but that the only
injustice in the case was in the original attachment pro-
ceedings, whereby the business of an honest man was
broken up and his credit ruined.

It is claimed, however, that a rule of law was violated
by the previous decision and it is now attempted to have
engrafted upon our laws the rule adopted in Ohio and
New York, that the reservation of a power of sale to the
mortgagor in a chattel mortgage, or an agreement to that
effect outside of the mortgage, is a fraud per se, and
atterly inconsistent with the idea of good faith. Ihumbly
submit, that in those cases in which this rule has been
adopted as an inflexible rule of law to be applied in all
cascs without reference to other facts and circumstances
connected with the transaction, it has been carried beyond
reason, and the weight of authority.

I shall content myself with a citation of some of the
authorities in which the opposite doctrine has been
emphatically announced, namely, that such a reservation
or agreement is at most but a fact or circumstance to be
considered in connection with other facts and circum-
stances, in determining the character of the transaction.
Spencer v. Deagle, 34 Missouri, 455. Briggs r Parlk-
man, 2 Met, 238. Jones v. Hugyeford, 3 Met. 515.
Barker v, Hall, 13 N. H. 298. Thornton r. Duavenport,
1 Seam. 296.  Torbert v. Hayden, 11 Towa, 435. Wil-
helmi v, Leonard, 13 Iowa, 330. Adler, ¢t al., r. Cluflin.
et al., 17 Jowa, 89. Hickman v. Perrin, et al., 6 (old-
well, (Tean.) 135.  Gay v. Bidwell, 7 Mich. 519,

Under these decisions, the fact of the sale of the mort-
gaged goods in the ordinary course of business by the
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plaintiff in ervor, even if it were sho“ n to have been with
the knowledge a,nd conseitt of the mortgagees, would be
only a fact to be taken in connection with other facis in
determining the character of the transaction. But I
insist that the proofs do not bring this case within the
rule stated in the cases cited by attorney for defendants
in error, in that they fail to show any agrecement or assent
on the part of the mortgagees, to the disposition of the
goods by the mortgagor, and while their security might
be Jessened by such.disposition, that could give no cause
of complaint to other creditors, and especially to those
who become such after the mortgages had been given and
entered of record. . (

T. W. T. Richards, for defendants in error.

As to the assignment of error in sustaining the attach-
ment, defendants in error say that the grounds upon
which the attachment was granted are :

I. That the plaintift in error (Tallon) fraudulently con-
tracted the debt for which suit was brought. This is
entirely a question of fact, and is fully establishec by the
aﬁdav1ts in attachment.

TI. That the plaintiff in error (Tallon) had disposed
of a part of ‘his property with the intent to defraud his
creditors. As to this ground of attachment the defend-
ants in error say :

‘1. That the affidavits show that Tallon gave chattel
mortgages upon his entire stock of goods, upon which he
was doing the business of & merchant tailor, but that he
retained possession of such stock long after the maturity
of the mortgages, and treated it and disposed of it as his
own, in the regular course of his business, and with the
full knowledge and consent of the mortgagees. This the
law demonstrates a legal fraud, a disposition of one’s
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property in frand of the rights of creditors. The Court
of Appealsof the state of New York has repeatedly deci-
ded this question under slatutes precisely the same ag
our own and from which the statutes of Ohio were copie l.
Griswold v. Sheldon, 4 N. Y., H81. 587-594. FEdgell v.
Hart, 9 N. Y., 213, 216-219.  Ford, et al., v. Williams,
13 N. Y., 577, 583-584. (Gurdner v. McFEwen, 19 N.
Y., 123, 125, 126. dussell v. Winne, 37 N. Y., 591,
393-599.  Wood v. Lowry, 17 Wend., 123, 125. TWhite
v, Cole, 24 Wend., 116. :

2. The Supreme Court of Ohio has also decided the
same question in the same way, under the same statutes,
from which our own statutes werc copicd after the rendi-
tion of said decisions.  Collins v. Myers, ct al., 16 Olhio,
547, 552, B36. Freemun o, Ruawson, 5 Ohio State, 1
6, 12, Harman v. Abbey, 7 Ohio State. 218, 220.

1

3. The Supreme Courts of Illinois, Indiana, Wiscon-
sin, Pennsylvania, New Hampshire, and Massachusetts
have all held that such mortgages are fraudulent per se
and void. Hanford v. Obrecht, 49 Iil., 146, Jordan v.
Turner, 3 Blackf. (Ind.) 314.  New Albany Ins. Co.
v, Wilcoxson, 21 [Ind., 335. Place v. Lungworthy, 13
Wis., 629.  Young v. 3 Clure, 2 Waits and S. (Pa.,) 147,
Welsh v. Bekey, 1 Penn., 57. Milne v. Henry, 40 Penn,
State, 352.  Kobbins v. Purker, 3 Jet., 117.

ITI. But it is contended by the plaintiff in error
that the Nebraska Statutes make such transfers only prima
facie fraudulent when the mortgage is duly recorded, and
that the consideration and good faith of the mortgages in
question, are established by the affidavits of the plaintiff
in error. In answer to this the defendants in error say:

First. 'That there is nothing in their affidavits which
in any way ‘‘make it appear’’ that these mortgages were
made in good faith and without intent to defraud credit-
ors. By the statutes, the onus probandi is upon the
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plaintiff in error. No facts are stated. The considera-
tion is not disclosed or sworn to, nor in fact anything
except the mere conclusion of law that they were made
in good faith and without intent, etc.

Second. That the statutes only cover cases where the
property mortgaged is left with the mortgagor, to be used
by him until default, and not to cases, where, by agree-
ment of the mortgagor and mortgagee, the former is to
retain, not only the possession and the use of the prop-
erty, but the right to barter and sell the same, and treat
it as his own. This distinction is strongly and distinctly
made in the cases above cited—especially in the cases of
Edgell v. Hart, and Russell v. Winne.

IV. But the plaintiff in error will doubtless claim
that the mortgages were of record when the indebtedness
to the defendants was contracted, and hence notice to all
the world, and the defendants consequently cannot claim
to be injured by it. In answer to this the defendants say:

First. That the Statutes of Nebraska, page 394, Sec.
12, define the term ‘‘creditors’ to mean ‘‘all persons
who shall be creditors of the vendor or assignor at any
time while such goods and chattels shall remain in his
possession or under his control.”

Second. ~ That the object of recording a mortgage is
to give notice to subsequent purchasers, and it is notice
to them, but there is no law making it notice to a person
selling goods to the mortgagor on open account. He can
not be charged with notice unless actual notice is brought
home to him, which has not been done in this case.

Third. If the mortgage is a fraud upon creditors
actual notice of the lien is not sufficient to conclude a
creditor from attacking the mortgage. White v. Cole,
24 Wend., 123, 124. Much less will constructive notice,
by registration, effect this right.

V. Plaintiff in error also contends that the Nebraska

.
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Statutes, make the question of fraudulent intent always a
question of fact. Gleneral Statutes, 395, See. 20.  But the
statutes do not cover the case where a stock of goods or
property conswnable in the use is mortgaged and mort-
gagor retaining the pos-ession and treating it as his own.
FEdgell v. Hart, Russell v. Winne, and other cases cited
above.

"VI.  The only way in which the plaintiff in error seeks
to get over this fraudulent transfer by mortgage, is by
swearing to good faith and good intentions. In the case of
Coston v. Puaige, 9 Ohio Stute 397, Judge Gholson SaYS
in a case analagous to this one, ¢ There is this clear
advantage on the part of the plaintiff, that distinet and
positive  allegations are charged which are not met by
the defendant; awhile the statements in the defendant’s
affidavit are to « great extent not matters of fact, but of
belief in the good conduct and intentions of the
defendant.”

VII. Ttisalso contended that the supporting affidavits
of defendants in error are only cumulative and are not
responsive to the affidavits of plaintiff in error. If true,
this should have heen taken advantage of below, by motion
to suppress, and if overruled exception taken. The record
does not show any such motion. The plaintiff in error
cannot now raise any such objection.

In conclusion, defendants in error say that the first
ground of attachment being purely a question of fact and
the court below having sustained the attachment, the
supreme court should not reverse, unless it clearly appears
that the finding was contrary to the evidence. That upon
the second ground the authorities are overwhelmingly in
favor of the attachment, while public policy requires that
all such transactions as the mortgages in question should
be discountenanced.
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MAXWELL, J.

The only alleged error insisted npon in the argument
of this cause, was as to ruling of the court below uwpon
the motion to dissolve the attachment issued therein.

The agent of the defendants in error swears in his affi-
davit that at the time thecredit wasgiven, Tallon, although
really insolvent, assured him that his entire indebtedness
did not exceed the sum of fifteen hundred dollars, and
that his stock on hand and debts due largely exceeded his
total indebtedness, and it is alleged that the credit was
given solely on the strength of these representatif)ns.
Tallon admits that he stated to the agent of the defend-
ants in error, that his indebtedness to other houses did
not exceed the sum of fifteen hundred dollars, and that
no inguiry was made about mortgages, and for that reason
he said nothing to the agent about his goods being mort-
gaged. The agent for the defendants in error also says,
that it was not until about the 27th day of March, 1870,
that defendants in error were informed of the existence
of the mortgages on the stock of goods, that at that time '
the entire stock of Tallon would not pay more than
seventy per cent. of his liabilities, and that Price was
insolvent. '

The grounds set forth in the affidavit for an attachment
in the court below were :

¢ First. That the defendant had fraudulently con-
tracted the debt.

Second. That he had fraudulently disposed of his
property, ora part thereof with the intent to defraud his
creditors.”’

These are two of the grounds mentioned in the statute
for an attachment. General Statutes, 556. An affidavit
for an attachment is sufficient if it be in the words of the
statute.  Ellison v. Tallon, 2 Neb., 14.  Coston w.
Paige, 9 Ohio State, 397,
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The charge thus made if denied by the defendant, must
be sustained by the plaintiff to the satisfaction of the
court; upon the plaintiff, by the denial, is thrown the
burden of proof. Id.

It is clearly shown in this case that the plaintiff io
error at the time he made his first purchase of goods,
Sept. 22, 1869, in answer to the inquiry of the agent of
the defendants in error, as to the amount of his indebt-
edness to other houses, stated that his indebtedness was
about the sum of fifteen hundred dollars, evidently intend-
ing to convey the impression that that was the entire
amount of his indebtedness, although there were mort-
gages on his stock at that time exceeding the sum of five
thousand dollars. The principle is well established, that
if a party for the purpose of obtaining credit, make false
representations as to his soliency or of the condition of
his financial affairs, whereby the other party relying on
these statements is induced to sell his goods or part with
his property, it is manifestly a fraud on such party. And
the misrepresentation may be either by words, or acts, or
the suppression of material facts, with intent to deceive.
The important inquiry, therefore, in all this class of cases
is, whether one party has been wilfully deceived or misled
by the other to his injury ; for if this be once shown,
redress will be afforded without regard to the means by
which the deception was affected. Story’s Eq. § 192.
Hanson w. Edgerly, 9 Foster, 345. Denny v. Gilman,
26 Mane, 149. Allen w». Addington, 7 Wend., 10.
Kidney v. Stoddard, 7 Met., 252.

A further question arises as to the effect of the mort-
gages to Jones and Stutsman, Ryland Jones, and White,
Heath and Co., on the goods of the plaintift in error.

A mortgage of chattels is a sale with a condition. The
legal title passes to the mortgagee, subject to the mort-
gagor’s right to perform the condition and after default
the legal title is said to become absolute in the mortgagee.
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‘Qur statute provides that ¢¢ every sale made by a vendor
of goods and chattels, in his possession or under his con-
trol, and every assignment of goods and chattels by way
of mortgage or security, or upon any condition whatever,
unless the same be accompanied by an immediate deliv-
ery, and be followed by an actual and continned change
of possession of the things sold, mortgaged or assigned,
shall be presumed to be fraudulent and void as against
the creditors of the vendor, or the creditors of the person
making such assignment, or subsequent purchasers in
good faith; and shall be conclusive evidence of fraud,
unless it shall be made to appear on the part of the per-
sons claiming under such sale or assignmenf, that the
same was made in good faith, and without any intent to
defraud such creditors or purchasers.”’ General Statutes,
393, sec. 11.

Manyrespectable authorities were produced on the argu-
ment of this case, to show that a mortgage of goods and
chattels, with possession and power of sale in the mort-
gagor, is a valid mortgage against the creditors of the
mortgagor. With due respect to the ability displayed in
a number of the opinions thus cited, we cannot regard
them as the law upon that subject. ‘‘ The very nature of a
mortgage is to fasten a lien upon specific property, and
the courts have gone far enough when they have per-
mitted an honest possession in the mortgagor ; because
that opens up a door by which an honest vendee, may
be defranded by purchase without notice, but in this
case there is no specific lien, but a floating mortgage
which attaches, swells, and contracts as the stock in trade
changes, increases, or diminishes, or may wholly expire
by entire sale and disposition, at the will of the mort-
gagor. Such a mortgage is no certain secnrity upon spe-
cific property ; it all depends upon the honesty and good
faith of the debtor, and as he might dispose of it to a
creditor at will, to satisfy a debt, we see no reason why a
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creditor may not seize it against his will, for the saine
purpose. In sucha case the whole right to dispose of the
property to pay a debt depends on the will of the debtor.”’
Colling and McElroy v. BMyers, 16 Ohio, 554.  Free-
man v. Ransom, 5 Ohio State, 1. Harman v. Allen, 7
Id., 218, Edgell v. Hart, 9 New York, 217. Dirver
v, MeLaughlin, 2 Wend., 56. Griswold wv. Sheldon, 4
New York, 588.

Such a mortgage is void as against creditors and sub-
sequent purchasers in good faith. The judgment of the
district court is clearly right and must be affirmed.

JUDGMENT AFYVIRMED.
Mgz. Justice GANTT, concurs.

Luragr L. MILLS, PLAINTIFF IN ERROR, V. LORENZO Rice,
DEFENDANT IN ERROR.

Covenant: pLeapiNc. Inan action forbreach of covenants of war-
ranty, it is necessary to allege substantially an eviction by title
paramount. ) o

Where it was alleged in the petition that by reason

of au outstanding, adverse title, which ripened into a perfect and

indefeasible title, the plaintiff was ousted and dispossessed entirely
from all possession of the premises by due course of law, if was
held sufficient as an allegation of eviction by title paramount.

An allegation in the petition ‘¢ that possession of the
premises had never heen obtained,"’ held to be immaterial not
being a breach of the covenant.

Pleadings: surriciexcy. The sufficiency of pleadings as to cer-
tainty, precision and definiteness, which do not amount to such
absolute omission as to constitute no ground of action or defense.
must be objected to by motion, and can afford no ground for de-
murrer.

Statute of limitations : pemurkrer. If the petition, in an action
for breach of coveunants of warranty, does not show when the
cause of action accrued, by reason of ouster and dispossession of
the premises, the statute of limitations cannot be interposed by a
general demurrer.
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Tais was an action of covenant. To the petition, the
defendant interposed a general demurrer which was sus-
tained by the district court of Nemaha county. The
cause was then brought here hy petition in error. The
case is fully stated in the opinion of the court. Mills,
who was plaintift in the district court, was plaintiff in
error here.

J. H. Broady, for plaiutiff in error, contended :

I. The general common law rule in assigning breach
of covenant, is to negasive the covenant. 1 Chitty’s
Pleading, 832, 333. Jones C(ounty wv. Sales, 25
Towa, 27.

II. The covenant against incumbrancesis broken, if at
all, as soon as made; and action lies before eviction or
other disturbances thereby, and breach is sufficiently
assigned nnder the code practice, (which has revolution-
ized the old system) by negativing the language of the
covenant, if theie be no motion made to compel the
pleader to be more definite and specific by poiniing ont
the character of the incumbrance. Swen’s Pleading
and Practice, 23, 24, 166-168.  Trustees, ete., v. Odlin,
8 Ohio State. 293.  Prindle v. Caruthers, 15 New York,
425. 2 Washburne's Real Property, 2d Ed., 693, 706.
Drescott v. Trueman, 4 Muss., 627. Funk v. (reswell,
5 Towa, 62. But we have gone further than merely neg-
ativing the covenant against incumbrances, and alleged
an incumbrance which ripened into complete title and
ousted us, and if they wished more particularity, should
have asked for it by motion, which is substituted by the
code for special demurrers; and under the code practice
a demurrer waives all objections for indefiniteness or
uncertainty, and admits the truth of the allegation, how-
ever much it savors of a question of law, See above
cited code authorities in New York and Ohio. Also,
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Swan’s Pl. and Pr., 194, 198 and 489, the latter refer-
ence giving the Ohio form of petition in such cases, under
the code.

The breach of this covenantis taken out of the statute
of limitations. The allegations of the petition on that
subject being in the language of the statute must be con-
strued to mean whatever the same language in the stat-
ute means. Rev. Statutes, 1866, Sec. 20, 396. Cole v. Jes-
sup, 10 New York, 103, 104, and cases there cited.
Taylor v. Fitch, 12 Ohio State, 175.

ITI. The same facts that constitute a breach of cove-
nant against incumbrances, may also constitute a breach
of covenant for quiet enjoyment, and also a breach of the
covenant of general warranty, and such is the casein this
action as shown by the petition. Sedgwick on the Meas-
ure of Damages, 152, 153. Funk . Creswell, 5 Iowa,
62.  Prescott v. Trueman, 4 DMass., 628. Hence, the
above cited code authqrities apply with full force on the
assignment of breaches of the last two named covenants.
The demurrer admits that we have been ousted and dis-
possessed, and the assignments are good against the
demurrer.

The causes of action on these two covenants are nowhere
brought within the statute of limitations, which does not
begin to run until breach, the time of which is not shown
in the petition, and they fail to file the motion to compe!
certainty of time, and thereby waive any such objection.
Crisfield v. Storr, 36 Maryland, 129,

IV. The whole deed should not be copied in the petition
nor attached thereto, but only the covenants declared
upon. Besides, any objection on this subject must be
taken by motion and cannot be taken by demurrer.
Demurrer, under the code, is not to rectify defects of form
but to finally decide the law of the case. Swan’s Plead-
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ing and Practice, 194, 198, 199, 170. Brandt v. Foster,
5 Towa, 287, 291.

V. The demurrer should not have been sustained, if
cause of action is shown on any of the covenants. Birown
v. Tomlinson, 2 Q. Glreene, (lowa), 526,

E. W. Thomas, on the same side, argued :

I. Two objections are urged against the petition, to-
wit : ' :

First. That there is no sufficient allegation of the
breach of any of the covenants; and

Second. That it appears from the face of the petition
that the cause of action is barred by the statutes of lim-
itation. ‘

II. The petition sufficiently alleges the breach of the
covenants of seizin and »ight to convey. All the author-
ities agree that in assigning a breach of these covenants,
it is unnecessary to do more than negative the words of
the covenants generally. Rawle on Cov., 53. Bacon w.
Lincoln, 4 Cush., 212.

III. A breach of the covenant of quiet enjoyment also,
is sufficiently alleged. In assigning a breach of this cov-
enant it is sufficient to state that the possession of plain-
tiff has been interrupted by some lawful title which
existed at the time of the conveyance to the covenantee,
and it is not necessary to set out that title particularly.
Rawle on Cov., 182, Foster v. Pearson, 4 Term., 617.
2 Greenl. Ev., Sec. 243.

IV. A breach of the covenant against incumbrances
is sufficiently alleged. The existence of a paramount
title is a breach of this covenant. Cornell v. Jackson, 3
Cush., 309.

The petition sets out sufficiently a breach of the cove-
nant of general warranty. In assigning a breach of this
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covenant, all that is necessary to allege is that the plain-
tifft was evicted, or ousted, under an adverse title. In a
case in Indiana it was said, ¢‘ The main thing to be aver-
red is the eviction by paramount title; the manner of
the eviction is a matter of evidence, and need not be
alleged.”” Reese v. MeQuilkin, 7 Ind., 450. Reawle on
Cov., 309.

VI. We contend further, that under the code practice,
when the question arises on demurrer, the negativing of
the language of any covenant is a sufficient allegation of
breach of that covenant. If the defendant had desired
more particularity in the statement, he should have mov-
ed to make the petition more definite. He could not
take advantage of indefiniteness by demurrer. Swan’s
Pl & Pr.; 23, and 166 to 168. Trustees, &e. v. Odlin,

.8 Oh. St., 293. Prindle v. Curuthers, 15 N. Y., 425,
Funk v. Creswell, 5 Ia., 62.

VII. TItissaid that the petition shows upon its face
that the cause of action was barred by the statutes of
limitation. This objection certainly cannot apply to the
causes of action founded upon the breach of the cove-
nants for quiet enjoyment, ov of general warranty, for
these covenants could not have been broken until there
was an eviction, and the petition does not show upon its
face when that took place. If the allegation was not suf-
ficiently specified, the remedy of the defendant was to
move to make it more definite.

VIII. But we contend further, that the petition does
not show upon its face that the causes of action founded
upon the breach of the covenants of seizin, of good right
to convey, and against incumbrances, were barred by the
statutes of limitation. It is true that the weight of
American authority is in favor of the position, that these
covenants are broken, if at all, at the instant of their cre-
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ation; and it follows that immediately upon the execution
of the deed which purported to convey the estate, a right
of action upon these covenants enured to the plaintiff.
Rawle on Cov., 342, 602. AMott v. Paliner, 1 New York,
573,

IX. TItis contended, further, that the court will pre-
‘sume that the statutes of limitation of Illinois are the
same’as those of Nebraska. We say that this rale has
no application here, for two reasons, to-wit:

First
pleading.

Because it is a rule of evidence, and not of

Second—Becanse no such presumption will apply to a
statute law, particularly the statute of limitations. 1
({reenl. Ev., Sec. 488. '

X. Itis perhaps true, that where it appears on the
face of the petition, that under the statute of limitation
no action can bz brought, the defendant may demur on
the ground that the petition does not state facts suflicient
to constitute a cause of action. Sturges v. Burton, 8
Oh. St., 215.

XI. Thisrule, however, makes uite a change in com-
mon law pleadings, and should be confined strictly to
those cases only where it clearly appears from the face of
the petition, without resorting to presumptioﬁ, that the
cause of action was barred when the action was com-
menced.

XII. Besides, we further say, that if the cause of
action would otherwise fall within the statute of limita-
tions, the petition states facts which take it out of their
scope. The allegations of the petition on that subject,
being in the language of the statute, must be construed
to mean whatever the same language in the statute means.
General Statutes, Sec. 20, 526. Cole v. Jessup, 10 N. Y.,

6
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103, and cases there cited. Taylor v. Fitch, 12 Oh.
St., 175.

Hewett and Newman, for defendant in error, argned :

The demurrer was properly sustained, for the reason
that the petition did not state facts sufficient to constitute
a cause of a‘tion against defendant, in the following
particulars.

1. The petition counts upon the breach of the cove-
nants for quiet enjoyment, by saying that ‘‘ plaintiff has
not been permitted to quietly enjoy, or to enjoy at all,”’
but does not state that it was by reason of any act or
default of defendant, and does not state any specific act
of interference or disturbance of his quiet enjoyment by
defendant or any other person, so that it may have been a
tortious trespass or interference with which defendant had
nothing to do. The covenant for quiet enjoyment requires
the assignment of a breach by a specific ouster or eviction
by a paramount legal title. 4 Kent Com. 479. Marston
v. Hobbs, 2 Mass. 433, 437. Mitchell v. Warner, 5
Conn. 497-522. Swan’s Pl. and Pr. 493.

2. The nature of the encumbrance which constituted
a breach of covenant as to freedom from incumbrances
should have been shown, in order that it may appear
whether it was alegal and paramountright. 4 Kent, 479.

The petition merely states that ‘‘ at the time of the con-
veyance the premises were notfree from incumbrances, and
that there was an outstanding right and title adverse to the
title conveyed by defendant,”” which has since ripened into
a perfect and indefeasible title, but he does not state what
sort of an outstanding title or right it was ; nor does he
state that it was a legal or paramount title to that con-
veyed. 4 Kent Com. 471. Kellogg v. Ingersoll, 2
Mass. 97, 101, where breaches are specially assigned.
See also forms in 2 Greenl. Fv. § 242, note 6. Swan’s
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Form, Pl. and Pr., 492.  Prescott v. Trueman, 4 Mass.
627.

3. The breach of covenant of warranty is stated thus:
“And said defendant has failed to warrant and defend,”’
etc. This is inxufficient without alleging an eviction by
a paramount legal title, and stating specially the act con-
stituting the breach. 4 Kent Comm. 471, 479. Mars-
ton wv. Hobbs, 2 Mass. 433, 437. Kortz v. Carpenter, 5
Johms. 120. Jiness v. Agnew, 1 Ohio, 387. Ouwen v.
Thomas, 33 Ils. 320. DBrandt ». Ioster, 5 Jowa, 287,
Swan’s Pl and Pr. 490. Crisfield ». Storr, 86 Md.,
129.  Chitty Pl 369, 408-9.

4. The breach of the covenants of seizin and right to
convey, which are not asserted in this case, may beassigned
by merely neéativing the words of the covenant. But
the exception to the general rule is, that when such gen-
" eral assignment does not necessarily amount to a breach,
the breach must be specially assigned. The covenants
against incumbrances, quiet enjoyment, and general war-
ranty, come within the exception, and reguire the breaches
to be specially assigned. Marston v. Hobbs, 2 Muss.
437, and cases cited above, and Camp ». Douglass, 10
JTowea, H586.

5. Our code requires plaintiff to state the facts con-
stituting his cause of action. Civil Code Sec. 92. ‘A
fact is a thing done; an act, an cvent.”” Swan Pl and
Pr. 146,  Nash, Pl. and Pr. 52. And defendant is
required to answer under oath. How can he admit or
deny, unless the facts are specially stated ?

6. 'The cause of this action accrues, it at all, at the
time of the conveyance; for the injury arose, if at all, from
the existence of an incumbrance under which the premises

-weresold. 4 Kent, 471. No time is stated for the breach
of any other covenant.

The statute of limitations began to run therefore on the
24th day of April 1857, and the action is shown on the
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face of petition to be barred, unless the plaintiff has stated
sonie fact to bring the case within one of the exceptions
which suspend the running of statute. This he has not
done. He merely states that defendant absconded, and
concealed himself from plaintiff. Now the statute begins
to run from the time plaintiff might have brought his
action, not from the time that he knew that he could. 3
Parsons Contracts, 90, 92. He has merely attempted to
save himself by stating the time when he knew he could
bring his action.

There is nothing in the petition to show but what the
contract arose in this state. If it did not arise in this
state, plaintiff should have shown that the defendant came
into this state within five years; if it did ar ise in this state,
1t is barred. Ruggles ». I(eeler 3 Johns 263. Story

Conf. Laws, § 576, 577.

Objection that action is barred by limitation may be
taken by demurrer. Lawrence v. Sinnamon, 24 Iowa, 80.

GaAxTT, J.

The petition states that the defendant for the consider-
ation mentioned in the deed, sold and conveyed in fee-
simple to the plaintiff, lot eight in block eight, in a cer-
tain addition to the town of Kankakee in the state of
Illinois, and covenanted to the plaintift, that he was scized
in fee of the premises; that he had a good right to convey
the same; that said premises were free from all incum-
brances ; that the said plaintiff should quietly enjoy the
same; and that the defendant and his heirs, executors and
administrators would forever warrant and defend the title
to the said premises against the lawful claiins of all per-
sons. 'The breaches alleged are, that the premises were
not free from incumbrances ; that the plaintiff had not
heen permitted to enjoy said premises, or to enjoy them
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at all, and that the defendant failed to warrant and defend
the title to said premises.

These allegations simply negative the words of the cov-
enants against incumbrances and for quiet enjoyment and
warranty. But in pleading the breaches there is the fur-
ther averment that at the time of the conveyance by
defendant to plaintiff, there was an outstanding title,
adverse to that conveyed by defendant to plaintiff, which
has since ripened into a perfect and indefeasible title to
the premisex, under which the premises have heen sold,
“and the plaintiff has been deprived of the right and title
to the same. and was ousted and dispossessed wholly
from all possession, right and title to the same by due
course of law.

To this petition the defendant interposed a general
demurrer : and in support of the demurrer it was argued
that to merely negative the covenants is not sufficient to
maintain the action, except in covenants of seizin and
right to convey.

The rule of Jaw seemns to be well settled, that in actions
for breach of covenants of warranty, and for quict enjoy-
ment. it is not sufficient to merely negative the words of
the covenants, for these covenants protect only against an
ouster from the possession or enjoyment of the premi es;
and there can. therefore. be no breach assigned without
alleging substantially an evietion by title paramount.

Rawle on  Covenants, 181, 308.  Pauwl v. Whitwan, 3
Watts and  Sergeant, 410.  Sedqwick v. Hollenbucl, 7
Johns, 380.  Blunchard v. Hovie, 3%+ Maine, 378.  Wuit
v.  Muxwell, 4  Pick., 87.  Huayes v. Bickerdaf,
Vaughan, 118,

But in Witty v, Hightower, 12 Smedes and Jurshall,
478, it is said that an averment of ‘‘an actual ouster, or
eviction, or holding out under paramount title ’’ is neces-
sary + and in Day v. Chism, 10 Wheat, 451, it is held that
although an eviction must be substantially alleged, yet
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no formal words are prescribed with which the allegation
is to be made. ‘‘ It is not necessary to say in terms, that
the plaintiff has been evicted by title paramount to that
of the defendant.”” The averment that the defendant
““had not a good and sufficient title to the said tract of
land, and by reason thereof was ousted and dispossessed
of said premises by due course of law, says the court,
‘“contains all the facts which constitute an eviction by
title paramount.””  Banks v. Whitchead, 7 Ala., 85.
Reese v. MeQuilkin, T Indiana, 451.

In the case at bar, the plaintiff has alleged that by rea-
son of an outstanding, adverse title, which has ripened
into a perfect and indefeasible title, he was ousted and
dispossessed entirely from all possession of said premises
by due course of law. T think this allegation of title par-
amount, and of breach of covenant by ouster and dispos-
session by due course of law, brings the case sufficiently
within the rule laid down in the cases above cited.

Another objection raised to the pleading is, that the
plaintiff avers that he has not been permitted to enjoy the
premises at all, which, perhaps, is equivalent to alleging
that he had not been able to obtain possession of them,—
and also avers that he was ousted and dispossessed of them
by due course of law. These averments are inconsistent ;
but if the inconsistency could not be taken advantage of
by motion, yet, still, as is said in Day v. Chism, 10
Wheat, 453, ‘‘ the allegation that possession has never
been obtained is immaterial, because not a breach of the
covenant, and may be disregarded on general demurrer.”’

It is, however, contended that the petition is too uncer-
tain and indefinite. It is true the case is not stated with
that definiteness, precision, and consistency which should
be obtained in pleadings; but it is said that the ‘¢ sufii-
ciency of pleadings, as to certainty, precision, definiteness,
and consistency of allegation, which do not amount to
such absolute -omission as to constitute no ground of
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action or defense, must be taken advantage of or object-
ed to by motion, under the provisions of the code, and
can afford no ground for demurrer or assignment of
error.”’  Trustees, etc., v. Odlin, 8 Ohio State, 296.

In respect to the statute of limitations raised on the
demurrer, it is only necessary to remark that the face of
the petition does not show when the right of action accrued
by reason of ouster and dispossession of the premises,
and therefore, so far as the action rests on the breach of
the covenants of warranty and for quiet enjoyment, this
ground of defense is not well taken on the demurrer.

I am of the opinion that there is substance enough in
the petition to maintain it against a general demurrer,
and therefore, the judgment must be reversed, and the
cause be remanded for further proceedings ; and it will be
in the power of the district court to allow the plaintiff to
amend his pleading.

REVERSED AND REMANDED.

LaxE, Cu. J., and MAXWELL, J., concur.

GEG..i M. MILLS, PLAINTIFF IN ERROR, V. GEORGE L.
MILLER, DEFENDANT IN ERROR.

Practice : appoiNTMENT OF REFEREES. The district court has au-
thority, in proceedings in partition, to appoint a referee to take
an acconnt of rents and profits, as well as three referees to make
partition of the premises.

. AMENDMENT OF PLEADINGS. The discretion exercised by the
district court, in the amendment of pleadings, is a legal discre-
tion, and if it appears that the amendment sought to be made, is
in furtherance of justice, it will be held to be error to refuse such
amendment. ’

Tris action was commenced in the district court of
Douglas county, to obtain a partition of certain real
estate therein situated, and for an account of the rents
and profits of the same.
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The court entered a dect ee appointing tln ee referees to
make partition of the premises, and another referee to
take an account of the rents and profits. The referees
appointed to make partition reported that the premises
could not he divided and recommended that they be sold.
Their report was confirmed, and they were directed to
sell the premises, and report their proceedings upon the
sale to the court for its examination. At this point the
defendant arrested the proceedings by a supersedeas bond,
and brought the case to this court by petition in error.
A hearing being had at the special February Term, A. D.

1872, the judgment of the district court was affirmed.
Aills . 1izllm, 2 Neb., 299.  Afterwards, and upon the
coming in of the report of the referee appointed for the
purpose of taking an eccount of rents and profits, the
court found the sum of $1,409.50 due the defendant in
error on account of rents and profits, and entered judg-
ment, divecting that the proceeds arising from the sale of
the premises be applied in payment of said sum to the
defendant in crror, and the balance to be equally divided
between the pzutleb to the suit.

To review these proceedings, the cause was again
brought to this court. A general statement of the case
appears in the opinion of the court. JMills, the plaintiff
in error here, was defendant in the court below,

0. P. Mason and Seth Robinson, for plaintiff in error,
submitted the following points : R

L. There is in fact but one cause of action, not two,
and there is no analogy between this case and an action
to recover possession of real property. The case at bar
resembles more closely a suit for dower and for an account
of rents and profits, which is never divided into two causes
of action. 2 Van Suntvoord’s Pleading, 289.

I1. Buteven if there be two causes of action in this
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case, the code has limited the number of referees which
may be appointed, in any case, to three The court has
no power to appoint more, and it is error to appoint
more. (ode of Civil Procedure, Sections 298, et seq.,
and 812, 820, 829, 834.

III. 'The report should have determined the amnount
of Creighton’s incumbrance.

Gilbert and Swartzlander, for defendant in error, con-
tended :

I. The court below did not err in overruling the
motion of the plaintiff in error for leave to file an amended
answer to the petition of the defendant in error.

First.  The motion was made more than a year after
the ruling of the court sustaining the demurrer to the
original answer, during which time the cause was referred
to w referee to take an account of the rents and profits,
etc., and a large amount of testimony was taken on the
part of the defendants as well as the plaintiffs, and closed
on both sides, and a report thereon by the referee made
and filed in the court; and also the question of actual
partition of the premises was referred during the same
time to other referees, who duly filed their report which
was confirmed by the court.

Second.  'The plaintiff in errvor failed to show any
defense whatever to the petition, but based his motion
solely upon a false allegation, alleging ‘‘ that affiant has
had no opportunity until this term to ma'e an applica-
tion to file an amended answer.”” The court very prop-
erly denied the motion.

1I. The order of the court below for an account to be
taken before J. R. Hyde, referee, did not and could not
embrace any matters not referred to in the pleadings.
The referee was not only to take testimony, but to report
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the same to the court with his conclusions thereon, giving
to such report the character of a verdict of a jury, so that
this court will not disturh the findings thereon by the
court Lelow on questions of fact.

The finding of the court stands preciscly like the ver-
dict of a jury. To except to the verdict of a jury when
returned would be a novel practice indeed. Neither has
the exception to the finding or to the final judgment of
the court anything to recommend it but its novelty.
The State v. Swartz, 9 Ind., 221,

III.  The plaintiff in error claims that the court erred
in finding the sum of $1,409.50 due from the plaintiff in
error to the defendant in error, and in ordering the same
to be paid to the said defendant out of the proceeds of the
sale of the premises. The court did not err, but a mis-
take was made in entering said order or judgment upon
the record of the court in not ordering twice said sum to
be paid to the said defendant in error out of the proceeds
of the sale of said premises, which mistake was afterwards
corrected by the court.

MaxwEeLL, J.

On the 30th day of July, 1870, George L. Miller and
wife filed their petition in the district court of Douglas
county against George M. Mills and wife, defendanss,
setting forth ‘‘ that said plaintiff and defendant had been
seized as tenants in common and joint owners, since the
21st day of December, 1863, each of the undivided one-half
of the west thirty-four feet of lot number seven. in block
number one hundred and twenty in the city of Omaha,
and that said George M. Mil's had received the rents and
profits of said premises from the date of their said joint
ownership, and praying for partition and an account.

The defendant demurred and upon the overruling of
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the demurrer, filed an answer.  To this answer the plain-
tiff demurred, and this demurrer was sustained by the
court. The court found the facts stated in the petition
to be true, and rendered judgment in partition, appoint-
ing three referees to make partition of the premises.
The court also appointed a referee to take an account of
the rents and profits of the premises since December 21,
1868, and of the improvements thereon made by the par-
ties respectively, to take testimony offered by either
party as to the value of the use of the premises from said
date, and the amount received by the parties, and the
amounts expended for taxes, insurance, and repairs, to all
which defendant excepted. The referees appointed to
make partition made their report.stating that the prem-
ises could not be divided without great prejudice and
injury to the owners, and recommending that a sale of
the same be made. The court confirmed the report of
the referees, and ordered a sale of the preises, to. which
defendant excepted.

The referee appointed to take an account, found the
amount due defendant in error to be $1,559.50. Defend-
ant then asked leave to file an amended answer, which
motion was overruled by the court, defendant excepting
thereto. Defendant then filed thirteen exceptions to the
report of the referee, the first, second, and third of which
were sustained by the court, on the ground, first, that the
report did not state an account of the reits and profits ;
second, that the report failed to show the amount
expended for improvements; and third, that the report
failed to show the items of the amounts paid for taxes
and repairs. The cause was again referred to the same
referee, who again reported the balance due Miller at
$1,559.50, when exceptions were filed to this second
report of the referee. After a hearving the court modified
the report of the referee, finding the amount due the
defendant in ecrror to be $1,409.50, and rendered judg-
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ment against Mills Jor that amount, and a decree that
the same be paid out of the proreeds of the sale of said
premises, to which defendant excepted, and the defend-
ant now hrings the case, by petition in error, to this
court,

The counsel for plaintiff in error expressly disclaims
any error in the record prior to the appointment of the
referees by the court to make partition.

Our statute provides, in cases of pavtition. as follows :

“Sec. 809, Each of the parties appearing, whether as
plaintiff or defendant, must exhibit his documentary proof
of title, if he has any, and must file the same, or copies
thereof, with the clerk.””

“Sec. 810. If the statements in the petition and
answer are not contradicted in the manner aforesaid, or
by the documentary proof exhibited as alove required.
they shall be taken as t:ue.”’

““8Buc. 811, After all the shares and interests of the
parties have been settled in any of the methods aforesaid,
judgment shall be rendered confirming those shares and
interests, and directing partition to be made aceordingly. ™’

“8ec. 812, TUpon enter'ng such judgment the court
shall appoint referees to make partition into the requisite
number of shares.””  (feneral Statutes, 652,

Section three hundred and one of the code provides,
that ** in all cases of reference, the parties, except when
an infant may be a party, may agree upon a suitable per-
son or persons, not exceeding three, and the reference
shall be ordered accordingly ; and, if the parties do not
agree, the court shall appoint one or more referces, not
exceeding three, who shall be free from exception.’” (/en-
eral Statutes, 576.

This is the general provision in the chapter providing
for a trial by referees ; how far it is applicable to the ca e
at bar will be hereafter considered. A referee is a person
to whom u cause, pending in court. is referred by the
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court, to take testimony, hear the parties and report
thereon to the court, and upon whose report, if confirmed,
judgment is entered.

‘While the parties appointed to make partition are styled
referees, their duties are such only as are pointed out in
the law providing for partition. Their report is not liable
to be set aside by filing exceptions thereto, under the
general provisions relative to the report of referees. But,
as under the practice in chancery, if either party is dis-
satisfied, upon good cause being shown, the report may
be set aside by the court, and new referees appointed as
often as may Le necessary, or the report may be amended
in respect to any mere formal inaccuracy. 1 Ven Seni-
voord’s  Iquity Practice, 551. Anl it has been held
that the report would not be disturbed, except upon the
grounds similar to those upon which the verdict of a jury
would be set aside and a new trial granted. Doubleday
¢. Newton, 9 Howawrd’s Practice, T1.

It is contended by the plaintiff in error, that the court
erred in appointing a referee to take and state an account
hetween the parties. Story says, 1 Equity, Se>. 65, ¢‘ cases
ot a different nature involving equitable compensation, to
which a court of law is utterly inadequate, may easily be
put ; such for instance, as cases where one party has laid
out large sums in improvements upon the estate; for,
although under such circumstances, the money so laid
out does not in strictness constitute a lien on the estate,
yeb a court of equity will not grant partition without first
directing an account, and compelling the party applying
for partition to make due compensation ; so where one
tenant in common hasbeen in the exclusive enjoyment of
the rents and profits, on a bill filed for partition and
account, the latter will also be decreed.”” Brownson v.
Gifford, 8 Howard’s Practice, 390,

Our code provides, section two hundred and ninety-
cight, General Statutes, 575, that ¢‘ all or any of the issues
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in an action, whether of fact or law, or both, may be
referred. upon the written consent of the parties, or upon
their oral consent in court entered upon the journal.”’
And the following scction says, *‘when the parties do not
consent, the court may, upon application of cither, or of
its own motion direct a reference in either of the follow-
ing cases: [Iirst.  Where the trial of an issue of fact
shall require the examination of mutual accounts, or
where the account is on one side only, and it shall be
made to appear to the court that it is necessary that the
party on the other side should be examined as a witness
to prove the aceount; in which case the referees may be
directed to hear and report upon the whole issue, or upon
any specific question of fact involved thercin. Second.
‘Where the taking of an account shall be necessary for the
information of the court before judgment, in cases which
may be determined by the court, or for carrying a judg-
ment into effect. Third. Where a question of fact,
other than upon the pleadings, shall arise upon motion or
otherwise, in any stage of an action.”

A purely legal action cannot he referred except hy con-
sent of parties, as neither party can be deprived of the
right to a trial by a jury in such cases, and in actions
involving an account between the parties, it is only in
cases of a purely equitable nature that a reference can he
ordered, without consent of the parties.

Partition in this state is regulated by statute, and is a
matter of right to any party holding title in common
with others; and while in former times, in a certain class
of cases, partition was made in act'ons at law, yet the
action is equitable in its nature. 'We think the court had
authority to appoint a referee to take the proof and state
an account between the parties in this case. There are
many cases involving questions of trust, and the like,
where the allegations of the petition are denied Ly the
answer, where a referee cannot be appointed, except by
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consent, until the court has found such trust or agency to
have existed, but in this case the court before the appoint-
ment of the referee, had found the facts stated in the
petition to be true and had rendered judgment thereon.

It is contended by the plaintiff in error that the court
erred in overruling defendant’s motion for leave to file
an amended answer. While the entire subject of amend-
ments is in the discretion of the courts hefore wkhich the
case is tried, yet it is a legal discretion, and if it shou'd
be made to appear to a reviewing court that the amend-
ment sought to be made, of any pleading, process, or pro-
ceeding, is in furtherance of justice, it will be held to be
error to refuse such amendment, but the court may pre-
scribe the terms upon which the amendment may be
made. In this case the record shows that no amended
answer was sought to be filed until after judgment fixing
the shares of the respective parties and ordering partition
had been rendeved, and referces to muke partition had
been appointed, and made their report ; and no reason is
assigned for the delay, nor does it appear that the plain-
tiff in error had any defense whatever to the action.

‘We have examnined the evidenceincluded in the bill of
exceptions in this case, and find the judgment fully sus-
tained by the evidence.

‘We see no error in the record, and the judgment of
the district court is affirmed.

JUDGMENT AFFIRMED.

Mr. JusTicE GANTT concurs.
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Joux Roppy AxD Parrick RODDY, PLAINTIFFS IN ERROR,
v. EpwARD, Mary, CATHERINE, FRANCIS AXD ELLEN
RoDDY, MINORS AND INFANTS, BY THEIR NEXT FRIEND,
MicHAEL RODDY, DEFENXDANTS IN ERROR.

Trust : WHAT EVIDENCE NECESSARY TO ESTABLISH IT. In order to
fasten a trust on property of any description, by means of a parol
declaration, the words employed must amount to a clear and ex-
plicit declaration of trust; they must also point out with reason-
able certainty the subject matter of the trust, and the person who
is to take the beneficial interest. lLoose and indefinite expressions
and such as indicate only an incomplete and executory intention
are insufficient for this purpose.

= Where a party testified that he gave money to a son
for the purpose of buying land, to be held in trust by two other
sons for his younger children, while his son testified that the land
was bought with the joint means of father and song, the under-
sstanding being that the title should remain in the sons, and that
the father should have a home on the land ; and the fact also ap-
pearing that the sons had given the father a life lease to a portion
of the land, the consideration of which was the amount of his
eontribution to the common fund invested in the land, the sons
also agreeing to pay the taxes upon the same, and the father ac-
cepted such lease and occupied the demised premises for a term
of years, held, that the evidence was not sufficient to establish a
parol declaration of trust. :

Tris action was commenced in the district court of
Otoe county. by the defendants in error, to enforce an
alleged trust as to certain lands known as the undivided
half of lot two in section twenty-nine, and thirty-two and
a half acres off the west side of the south west quarter of
section thirty-one, township nine, range fourteen, east,
the legal title to which was in the plaintiffs in error.

The cause was tried at the September term, A. D.
1872, of the district court before Mr. Chief Justice
Mason, and judgment was entered granting to the defend-
ants in error thirty-seven and six-tenths hundredths,
(.376), of the land above described, as well as a like inter-
est (.376), in one hundred and twenty-seven and a half
acres of the south west gnarter of the same section. The
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former tract of land had been purchased by one of the
plaintiffs in error from one Compton, with money fur-
nished by Michael Roddy, Sr., and the latter tract from
one Calvert, by the joint means of two sons of Michael,
and the petition in the case only alleged that a trust was
declared as to the tract of land bought from the said
Compton. The court below found, however, that a trust
existed in favor of the minor children of Michael Roddy,
Sr., to the extent of .376 of the tract of land bought from
Calvert, as well as that purchased from Compton.

To reverse this judgment of the district court the cause
was brought here by John and Patrick Roddy, defendants
in the court below, upon petition in error. The facts
fully appear in the opinion of the court.

S. H. Calhoun argued the cause for plaintiffs in error,
on a brief prepared by himself and John H. Croxton,
and contended that the court erred in decreeing to the
defendants in error .376 of the land bought from Comp-
ton and Calvert, when they only claimed and prayed in
their petition, that the land purchased from Compton
. was bought in trust for them, and offered proof to estab-
lish the trust to that extent alone.

After a recital of the important facts set out in the
evidence, and contending that no trust was proven, the
following points and authorities were submitted.

I. The decrec is contrary to law, because it grants
relief which is not asked forin the petition, and is incon-
sistent with that demand. Adaw’s FEquity, 688-89,
Note 1. Wilkin v, Wilkin, 1 Johns., Ch. 111.  Frank-
lin v Osgood, 14 Johns, 527. IEuglish v Forall, 2
Leters, 595, McCosker w». Brady, 1 Barb. ('h.. 329,
Smith v. Trenton and Delaware Fualls Co., 3 Green
Ch., 505.

II. The defendants in error will not be permitted to
7
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recover the relief granted in this case, because they have
made unfounded allegations of fraud in their petition and
reply, and have utterly failed to establish them. They
must be confined to the relief asked in the petition, if
they have proven a case to entitle them to it. Adam’s
Equity, [803], note 1. Price v. Berrington, 38 Macn. &
Glord., 486. Lyre v. Potter, 15 Howard, 56.

IITI. In an action for the recovery of real estate, the
complaint must describe the real estate with reasonable
certainty. Leary v. Langsdale, 35 Ind., T4. Macmil-
len v. Terrel, 23 Ind., 163. Boaley v. Collins, 4 Blackf.,
320. Hill v. Stocking, 6 Hul, 314. Taylor's Landlord
and Tenant, Sec. 72, (a).

I. N. Shambaugh and E. R. Richardson, for defend-
ants in error.

1. Under the testimony in the cause, we find that
Michael Roddy, Sr., gave to his son, John Roddy, the
money to purchase land, and the land when purchased
was t0 be for the use and benefit of the defendants in |
error herein, infant children of the said Michael Roddy,
Sr., and half brothers and sisters to the plaintiffs in error.
John took the money and purchased land, and the deed
was taken in the names of James and Patrick Roddy.
As soon as John Roddy accepted the money and pur-
chased land with it, a frust resulted which no act of either
John or Michael Roddy, Sr., could divest these infant
defendants in error of.

Trusts in real property as separate from legal owner-
ship may be created, either by an express declaration of
the trust, or it may be raised upon certain facts by impli-
cation of law. Elliott v. Armstrong, 2 Blackf., 198.
Story’s Equity Jurisprudence, See. 1201,

Where & man buys land with the money of another the
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land will be held by the grantee in trust for the person who
pays the consideration.

II. TUnder the evidence in the case the court below did
not err in declaring a trust in favor of the defendants in
error—even though John Roddy, the purchaser, took the
deed in the names of his brothers, Patrick and James
Roddy, instead of himself. James afterwards conveyed
his title to John and the title now is in the names of Jolm
and Patrick Roddy, the plaintiffs in error herein, and
the court did not err in declaring them (the plaintiffs in
error) trustees for the defendantsin error. Pugh v. Pugh,
9 Ind. 132. ’ ’

It was a resulting trust and can he enforced in equity,
or the money could be recovered by the defendants in
cerror.  Fausler v, Jones, 7 Ind., 277. McDondld wv.
MeDonald, 24 Ind., 68.

III. The decree is right and for the right parties.
The amount of money invested in land by John Roddy
for the children was $611.00—the whole amount of which
was, with the money of Patrick, James and John, invested
in the land purchased from Compton and Calvert. There-
fore the children would be entitled to such share of the
land as $611.00 is to the whole amount of money invest-
ed. There is no error in the decree, but if there is, it is
a mere clerical error which_this court can modify, and if
this court can, without reversing and remanding, so modi-
fy the decree or order of the conrt below as to do sub-
stantial justice to all parties, this court will do so—or
pronounce such judgment as the court below should have
done.

IV. The plaintiffs in ervor seek to take advantage of
a lease made by James and Patrick Roddy of the Comp-
ton place, for and during his, Michael Roddy’s, natural
life, for the consideration of seventy sovereigms. This
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lease was drawn seven months after the purchase of the
premises, and was acknowledged a year after its date.
Michael Roddy had no power to defeat the trust that had
been created by his accepting the lease. As soon as the
money was invested in land, and for the special purpose,
as was declared, of the money paying for land for the
young children, the trust was -o far complete that Michael
Roddy, Sr., nor the boys could defeat the trust, or bar the
rights of the cestui que trust. by lezl.siflg or accepting a
lease for the premises.

Laxkg, €1, J.

The decree of the court below, in this cause, cannot be
sustained. The petition even if fully supported by the
evidence, would not justify a recovery as to all of the land.
It is not contended that a trust was declared as to any of
the land, except that portion of it known as the Compton
tract, and yet the court found that one existed also as to
the one hundred and twenty-seven and a-half acres pur-
chased from one Calvert. The decree, therefore, to the
extent that it affects this last mentioned tract, must be
reversed as a matter of course.

We will next inquire whether the defendants in error
are entitled to any relief as to the residue. The petition
shows substantially that in the year 186+, Michael Roddy,
the father of the defendants in error, came from Canada to
this state, where the plaintiffs, his sons, had previousty
settled and were then living, bringing with him a small
amount of money, consisting of about three hundred and
eighty-five dollars in gold coin, which he at once
handed over to his son John, to be by him invested in land.
That shortly thereafter, on the 28th day of May, John
purchased the Compton land, being the undivided half of
lot two in section twenty-nine, and thirty-two and a-half
acres taken from ti.e west side of the south-west quarter



JULY TERM, 1873. 101

Roddy v. Roddy, et al.

of section thirty-one, town nine, range fourteen, using
therefor a portion of the funds thus intrusted to him by
his father, under an agreement that he should take and
hold the title in trust for the defendants in error. 1t is
further alleged, that John in disregard of =aid agreement;
procured the deed to be made from Compton {fo his
brothers James and Patrick, who took the same without
any consideration on their part, and with full knowledge
of the rights of defendants in error. That afterwards
John purchased the interest held by James and that he
and Patrick now hold the legal title to the entire tract.

The plaintiffs in error, who were defendants in the
court below, filed separate answers admitting the
receipt of the money by John, and the purchase of the
land at the time stated, but they expressly deny the trust.
They allege that on the arrival of their father in Otoc
county, he handed his money over to his son John for
safe keeping, and after paying one hundred dollars to
James, and fifty dollars to John for money advanced by
them to aid him in coming to this country, requested him
to invest what remained in land. 'That after deducting
the one hundred and fifty dollars going to James and
John. the residue, amounting to some four hundred dol-
lars in currency, together with upwards of twelve hun-
dred dollars belonging to James and Patrick, which they
had also trusted to John for this purpose, was put into a
common fund and used in the. purchase, not only of the
Compton land, but also of an adjoining tract containing
something over one hundred and twenty-seven acres,
bought of John Calvert; the entire cost of both pieces
being sixteen hundred and twenty-five doliars.

They further allege that their father’s name was not
ingerted in the deed by his own request; that he expressed
a desire to have the deeds made to James and Patrick,
with the unlerstanding that he should have a home on
the land as long as he should live. That afterwards, on
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the 27th day of February, 1865, in order to carry out this
understanding, James and Patrick, at John's instance,
gave to their father a life lease to fort, acres of the land
50 purchased from John Calvert, which he received as a
full compliance with the agrcement and understanding of
all the parties at the time of the purchase ; and that he
still retains the same.

I have examined this record very carefully with the
view of ascertaining whether it is possible to uphold the
claim of the defendant in error to the Compton tract, or
in fact {o any portion of these lands, beyond the interest
secured to him by said lease, even if the petition were
properly amended so as to conform to the finding of the
district court.

The defendants in error rely upon a parol declaration
of trust, to which the plea of the statute of frauds might
have been successfully interposed, had the plaintiffs in
crror seen fit to do so. In order however to fasten a
trust on property of any deseription, by means of a parol
declaration, the words employed must amount to a clear
and explicit declaration of trust, they.must also point
out, with reagsonable certainty, the subject matter of the
trust, and the person who is to take the beneficial interest.
Loose and indefinite expressions, and such as indicate
only an incomplete and executory intention, are insufti-
cient for this purpose.  Hill on Trustees, 91.

Judging the testimony by this rule, I find myself
entirely unable to reach a conclusion favorable to the
alleged trust. James and Patrick, the immed-ate gran-
tees from Compton, were not present when the purchase
was made ; they had intrusted the investment of their
money to their brother John, in whose judgment and hon-
esty, both they and the father,atthe time, seem to have had
the greatest confidence.  Itis certain, thevefore. that they
did not personally declare the trust, when they took the
deed, and they could only have done so through their
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agent Jobn. But did he declare it for them? In the
first place there is no testimony that he had any author-
ity so to do, and secondly, he denies most uneguivocally
that he did so. But if we look to the testimony of the
father alone, leaving John’s emphatic denial out of the
question, we are no better off. His account of the trans-
action is altogether too indefinite and uncertain to base
an express trust upon. Hesays, ‘I gave John the money
and he was to buy land with it in Otoe county for my
youngest children by my second wife. He bought the
place from Compton ; he paid four hundred and twenty-
five dollars for it. I told him to take the deed to James
and Patrick in trust for my smaller children. Edward
~ and Mary were the only ones of the plaintiffs then born.
The provision was made only for Edward and Mary.
Nothing was said about those that might be born after-
wards.”’
And the witness Compton, from whom the land was pur-
chased, called on behalf of the defendants in error swears
_ that at the time of the purchase, ‘‘John said his father had
the money to pay for it. That it was for a home for his
father while he should live, then it was for his two broth-
ers, and that was the reason the deed was made to them.”’

But in addition to all this, the conduct of the parties,
-especially that of the father, in respect to the land, throws
a flood of light upon the transaction, and confirms me in
the belief that it was substantially as claimed by the plain-
tiffs in error. They insist that the understanding was, that
their father should have a home on the land, thus bought
with their joint means, and this we find secured to him
by a life lease to forty acres of the land, of his own selec-
tion, in which lease, the amount of his contribution to the
common fund invested in the land, is given as the con-
sideration. He is also relieved from the burden of taxes
levied upon the land, by a provision incorporated in the
lease that they shall be paid by the lessors. This insures
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to him the use of it, so long as he shall live, without any
further charge or expense whatever. This we think cor-
roborates very strongly the theory of plaintiffs in error in
this case, and shows very satisfactorily, that in all this busi-
ness, they have been very considerate and have exercised
the utmost good faith toward their father. There seems to
be no good reason why, at this late day, this arrangement
should be disturbed.

The judgment must be reversed, and the action dis-
missed at the cost of the defendant in error. A special
mandate will be sent to the district court to enforce this
judgment.

DECREE REVERSED, AND CAUSE DISMISSED,

Mr. Justice Gastr, and Mr. Justice MAXWELL,
coneur.

Hesrer Axy SEXSON, PLAINTIFF IN ERROR, V. SIMOX
Kerrey, MicHaAsL Nooxax, axp Parrick Famry,
DEFENDANTS 1N ERROR. '

Liquor selling: coxSTRUCTION oF STaTUTES. By section three
hundred and fifty of the criminal code of 1866, a'l the powers
and duties devolving upon the county commissioners, in relation
to the granting of license for the sale of liquors, are conferred
upon the proper authorities of all towns and cities, within the in-
corporated limits thereof ; but this provision does not change in
a single particular, the conditions with which an applicant for
license must comply.

: BOND ¥or LICENSE. Where a bond is made to a city, instead
of to the county, and contains no provision for the payment of all
damages which may he adjudged against the licensed parties, as
provided by the statute, such bond is a nullity, and no action for
a breach of its conditions can he maintained thereon.

THis was a petition in error to reverse the judgment of
the district court for Lancaster county. The facts are
fully set forth in the opinion of the court, :
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H. 8. Jennings, for plaintiff in error.

James K. Philpott and Seth Robinson, for defendants .
in error, stated the case and contended :

I. The bond runs to the city of Lincoln and not to
the county of Lancaster as the statute requires, and it is
only upon the statutory bond that an action like the
plaintift's can be brought.

II. The bond is not conditioned to pay all damages

which may be adjudged against the obligees, and there-
" fore it does not appear from the petition that the condi-
tion of the bond is broken.

I1I. A party suing at law on_ a bond or other written
instrument must, if he recover at all, recover according
to its terms.

“Tarry a little ;—there is something else.
This bond doth give thee here no jot of blood;
The words expressly are, a pound of flesh.”’
* * . ¥ *

¢“Shed thou no blood ; nor cut thou less nor more
But just a pound of flesh.”
—Merchant of Venice, Scene I, Act 1IV.

GaxtT, J.

The defendants, Kelley and Noonan, obtained a license
from the authorities of the City of Lincoln to sell malt,
vinous, and spirituous liquors, for one year from June 6,
1871. The plaintiff, the wife of James Sexson, brought
this action, on the bond, against these defendants, and
Fahey, their surety, to recover damages alleged to have
been sustained by reason of Kelly and Noonan seiling
intoxicating liquors to her husband—making him drunk.

The defendants demurred to the petition on the ground
that it does not state facts sufficient to constitute a cause
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of action. The court sustained the demurrer and ren-
dered judgment accordingly. To reverse that judgment
the cause is now brought here by petition in error.

Section 336, chapter 29, of the criminal code, Revised
Statutes, 1866, 671, confers on the county commission-
ers authority to grant and issue license to any person or
persons who shall comply with the provisions of the act.
One of these provisions is that the applicant shall ‘ file
with the county clerk his bond to the county, in the sum
of not less than five hundred dollars, nor more than five
thousand dollars, with good and sufficient security, to be
approved by the county commissioners, conditioned that
during the continuation of his license, he will not keep a
disorderly house; that he will not allow gambling with
cards, dice, or any other implement or devices, used in
gambling within his house, or within any out-house,
yard, or other premises under his control, and for the
payment of all damages, fines and forfeiture, which may
be adjudged against him under the provisions of this
chapter.”’

By section 350, ¢‘all the powers and duties in this chap-
ter, devolving upon the county commissioners, shall
belong to and be exercised by the proper authorities of
any or all towns and cities of this state, within the incor-
porated limits thereof.” This section merely confers on
the city authorities the powers and duties of the commis-
sioners, within the city limits, and authority to increase
the license within the city limits, and to make needful
rules and pass ordinances to carry out the intent of the
law. Itdoesnot, in one particular, change the conditions
with which the applicant for license must comply.

The act requires the applicant to execute his bond to
the county; this is a statutory requisition, and the ity
authorities cannot disregard it and take a valid bond in
any other name as obligee. The condition of the hond
provides against the keeping of a disorderly house. and
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all gambling, and for the payment of all damages, fines,
and forfeitures ; ‘this is also a statutory requisition, and
the city authorities cannot disregard it and take a bond
with other conditions.

The bond sued on is made to the City of Lincoln, and
contains no condition for the payment of all damages which
may be adjudged against the licensed parties ; but sinuply
provides for the payment of all fines, forfeitures, and pen-
alties, and the compliance with thestatutes of Nebraska,
and the ordinances of the city, ‘“so fur as relates to the
matters in the bond.””  There is no provision in the stat-
ute authorizing such bond, and there is no power con-
ferred on the city authorities to provide for or accept
such bond ; hence, the bond and the proceedings of the
city authorities in the matter are nullities.

The rule of law is well settled, that statutes conferring
power upon municipal officers must be strictly construed.
And the doctrine that municipal bodies can exercise only
such powers as are especially granted them. or such as
are nece:ssary to carry into eftect the powers expressly
granted, is too well established to cite authorities in sup-
port of it. Vide, The Sioux City and Puacific R. R. v.
Washington County, aite page 30.

Again, the law having clearly provided the course to
he pursued in applications for license, and the nature
and condition of the bond, and the party to whom it
must be made, all other modes of procedure are excluded.

For these reasons we think the demurrer was rightly
sustained by the district court, and its judgment ought
to be affirmed.

JUDGMENT AFFIRMED,

M=z. JusTicE MAXWELL concurs.
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AxprEw J. CROPSEY, PLAINTIFF IN BRROR, V. I3, A. WiG-
GENHORYN, DEFENXDANT IN ERROR.

Practice : vERIFICATION OF PLEADINGS. An agent baving in his
possession, as such agent or attorney, a written instrument for the
payment of money only, may verify a pleading when such instru-
ment constitutes the substantive cause of action, whether the re-
licf sought is at law or in equity.

: APPEARANCE. A defendant may appear specially to object to

the jurisdiction of the court, but if, by motion or other form of

application to the court, he seeks to bring its powers into action,
except on the question of jurisdiction, he will he deemed to have
appeared generally.

: The jurisdiction of the coult attaches to the de-

fendant, when he is legally served with summons, without regard

to the defects contained in the petition.

The voluntary appearance of a defendant, is a

waiver of all defects in the summons.

: MOTION Fot A NEw TRIAL. To entitle a party to a review of
any alleged errors transpiring upon the trial of a cause, a motion
for a new trial must be made distinctly setting forth the errors
complained of.

Preston v. Wells, Fargo and Co. Appendix. Porter v. Chicago
and Northwestern Railway Co., 1 Neb., 14. Johnson v. Jones, 2
Neb., 1836. The Midland Pacific Railway Co. v. McCartuey, 1 Neb,
404 ; and Mills v. Miller, 2 Neb., 817, cited and approved.

Tuis was a petition in ervor from the district court of
Saunders county. Plaintiff in the court below had judg-
ment, and one of the defendants, Andrew J. Cropsey,
brought the cause here. The case is fully stated in the
opinion of the court.

Seth Robinson, for plaintiff in error, after stating the
case, contended :

First. The code authorizes the amount claimed by
the plaintiff to be endorsed on the summons in actions
for the recovery of money only, but in no other case.
Code of Civil Procedure, sec. G4.

Second. An action to foreclose a mortgage, or for any
relief, except a mere judgment for money, is not an action
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for the recovery of money only ; and if in such an action
the amount claimed by the plaintiff be endorsed on the
summons, it is irregular and calculated to mislead the
defendant, and a judgment by default will not be render-
ed, or if rendered will be reversed. Watson v. MeCurt-
ney, 1 Neb., 181. Nask’s Pleading and Practice, 781,
782, 783. '

Third. Nor did the defendant, Cropsey, waive this
defect in the process by making a special appearance for
the purpsse of moving to strike the petition from the
files for a defect in the verification. The rule is this: If
the defendant does anything, or takes any step in the case
which can be fairly construed into an admission that the
case is properly in court he will be held to have waived
not only defects in the process, but the process itself.
Schaefer v. Waldo, 7 Ohio State, 309. Ewans v. Iles, Id.,
233. Ulmer v. Hiatt, £ G. Greene, 439. Allen v. Lee,
6 Wis., 478. Schell w». Leland, 45 Missouri, 289.
Lampley v. Beavers, 25 Ala., N. 8. 535. Frazier .
Resor, 23 Ill., 88. Abbott v. Semple, 25 Ill., 107. John-
son v. Buell, 26 Ill., 66.

Fourth. A motion to strike the petition from the files
for defective verification, properly guarded by a special
appearance, so far from being expressly or by implication
an admission that the case is properly in court, strikes at
the foundation of the action, and if sustained a new sun-
mons must issue, and so the whole case falls to the ground,
summons and all. C.de of Civil Procedure, Sec. 62,
112. Nash's Pleading and Practice, 99.  Stevens .
White, 1 Western Law Monthly. And the true test is,
that if the objection of the defendant be of such a nature
that, if sustained, new process must issue before the court
can properly proceed vo render judgment in the case, then
a special appearance for the purpose of making that
- objection is not a waiver of defective process.

Fifth. The motion to strilke the petition from the
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ﬁles ought to bave been qustmned It was patent on the
record that the petition was not founded on a written
instrument for the payment of money only, but upon a
mortgage which was sought to be foreclosed.  Watson v.
MeCartney, 1 Neb., 131.

Sixth.  No judgment for money was asked, nor could
properly be rendered ; and in the absence of any averment
in the affidavit of verification, showing that the case is
one where the attorney of the party may properly verify,
it cannot be presumed.

Seventh. The attorney’s author ity to verify is specially
restricted to certain instances named, and he may verify
when and because the pleading is founded upon a written
instrument for the payment of money only, which 15 in
his possession, not simply when he may see fit to swear it
is so founded. The averment that the instrument is one
for the payment of money only is not a traversable aver-
ment, but only that it is in the attorney’s possession. The
court must judge the character of the instrument.

Eighth. Without express statutory enactment, it is
beyond the power of a court of equity to make any other
decree on a bill for the foreclosure of a mortgage, than
that of strict foreclosure ; that is, that the mor tgagor,
unless he redeem within a fixed time, be forever barred
of redeeming. The power to decree a sale of the mort-
gaged property (unless provided for in the mortgage), or
to render a judgment for the amount secured, or for the
deficiency, whether before or after sale, does not exist
except by statute. Adams’ Iyuity, 308. Dunkley .
Van Buren, 3 Johns. Ch., 330. Riley v. MeCord, 24
Mussouri, 365. Downing v. DPalameeter. 1 Monroe, 66.
Burr v. Beers, 24 New York, 178,

Ninth. And for this reason a judgment in a suit for
a foreclosure for the amount due, unless authorized by
statute, as in Ohio and Towa, is erroneous and void.
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Carleton v. Byington, 24 JTowe, 172. Authorities above
cited.

Tenth. A judgment void for want of jurisdiction or-
for any reason, may be reversed. [FEvans v. Iles, 7 Ohio
State, 233.  Capron v. Van Noorden, 2 Cranch, 126.
But this judgment is not void.

Wilson and Sprague, (with whom was 1. M. M-
quette), for defendant in error.

I. The errors complained of in said assignments, if
errors at all, have been waived by anpearing and moving
the court to strike the petition from the files. Bunk of
Valley v. Bank of Berkley, 3 West Va., 386. Mars-
den v. Soper, 11 Ohio State, 503. Brown v. IWebber, 6
Cush., 560. Porter v. Chic. & N. W. Railway Co., 1
Neb,, 14. Ulmer ». Hiatt, 4 G. Greene, 439. Camp-
bell v. Swasey, 12 Ind., 70. The summons is not void
and may be amended. Nuask’s Pleading, 117. Patter-
son v. The State, 10 Ind., 296.

II. The foundation of a suit to foreclose a mortgage
on real estate, given to secure a promissory note, is the
"note itself. Chick v. Tilletts, 2 Kan., 384.

ITT. There is no reason why he should not have the
same right to verify a pleading founded upon a promis-
sory note secured by mortgage, as he would have to verify
a pleading founded on a promissory note alone. Smith
v. Rosenthal, 11 How. Practice R., 442. Boston Loco-
motive Works v. Wright, 15 How. Practice R. 253.

IV. The fact that a personal judgment was rendered,
as well as a decree to sell the mortgaged property, is
waived. McCarthy v. Gurraghty, 10 Ohio State, 438.

V. There is no personal judgment rendered against
plaintiff in error, and if there was, there is no showing
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that it was prejudicial to him. Ohio Life Insurance
and Trust Co. v. Gibbon 10 Ohio State, 557,

MaxwEeLL, J.

On the first day of March, 1872, Major C. Long exe-
cuted and delivered to the defendant in error a promis-
sory note for the sum of twenty-five hundred dollars
payable in one year from the date thereof, with interest
from maturity at the rate of twelve per cent per annum,
and to secure the payment thereof, Long and wife exe-
cuted and delivered to the defendant in error, a mortgage
on the east half of lot twelve in block twenty-four, in that
part of Ashland, known as Flora City. The mortgage
was duly recorded on the eighth day of March, 1872.
On the thirty-first day of October, 1872, Long and wife
. conveyed the premises, subject to the mortgage, to
Edward B. Woodbury. On the eighteenth of March,
1873, Woodbury conveyed the premises to plaintiff in
error. Suit to foreclose the mortgage was commenced in
the district conrt of Saunders county on the first day of
April, 1873. Major C. Long, Caroline Long, and the
plaintiff in error were made defendants. Summons was
issued and served on the defendamnts. On the 24th of
April, 1873, the defendant filed the following motion :

““And now comes the defendants by Seth Robinson,
their attorney, and appearing specially for this motion,
and not for any other purpose, and move the court here
to order that the petition in this cause be struck from
the files, on the ground that the affidavit of verification
of said petition is insufficient and defective in this,
to-wit : that said affidavit is made by the attorney for
the said plaintiff, whereas it should have been made by the
defendant himself ; that no sufficient reason is shown in
said affidavit, why the same is not made by the said
plaintiff, or why the same is made by plaintiff’s
attorney.”’
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The verification of the petition is as follows:

STATE OF NEBRASKA, }ss
Saunders county. ’

T. B. Wilson being sworn says, he is one of the attor-
neys of the above named E. A. Wiggenhorn, the plaintiff
herein, duly authorized in the premises, that the above
pleading of E. A. Wiggenhorn, is founded upon a written
instrument, for the payment of money only, and is now
in the possession of this affiant, and that the facts and
allegations in the foregoing pleading of E. A. Wiggen-
horn are true as affiant believes.

T. B, WiLsox.

At the May term, 1873, of the district court in Saun-
ders county, after argument, the court overruled the
motion, to which defendants excepted. A judgment was
rendered for the amount claimed in the petition, and for
the sale of the mortgaged premises to satisfy the same.

A petition in error is now filed in this court by Crop-
sey, one of the defendants in the court below, to reverse
that judgment. The errors assigned are:

¢ Flirst. That the summons in said action, served upon
the said Andrew J. Cropsey, the plaintiff in error, was
endorsed as follows to-wit: ‘“amount claimed of the
defendants by the plaintiff is $2500.00, and interest from
March 1, 1873, at 12 per cent,’”’” whereas the action was
for the foreclosure and sale of mortgaged premises, and
not for the recovery of money only.

Second. That the summons served upon the said
Andrew J. Cropsey, was endorsed with the amount
claimed to be due, as in actions for the recovery of money
only, whereas said action was for the foreclosure of a

“mortgage upon real estate.

Third. The said court erred in overruling the motion
of the defendantin the court below, to strike the petition
of the plaintiff from the files.

8
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Fourth. The court erred in rendering judgment
against the defendants, including the plaintiff in error,
for the amount due on the note and mortgage described
in the petition.

Fifth. 'The court erred in rendering judgment
against the said Andrew J. Cropsey, the plaintiff in error,
for the amount found due on the note and mortgage-
described in the petition of the plaintiff in the court
below.

Siath. That judgment was given for Wiggenhorn
when it ought to have been for plaintiff in error.”

Section 120 of the code provides, that when the affida-
vit is made by the agent or attorney it must set forth
the reason why it is not made by the party himself. Tt
can be made by the agent or attorney, only :

First. 'Where the facts are within the personal knowl-
edge of the agent or attorney.

Second. "Where the plaintiff is an infant or of unsound
mind.

Third. Where the pleading to be verified is founded
upon a written instrument for the payment of money
only, and such instrument is in possession of the agent
or attorney.

Fourth. Where the party is not a resident of, or is
absent from the county. Gleneral Statutes, 543.

In the case of Smith v. Rosenthal 11 Howard Pr.,
442 the court held, ‘‘ that an affidavit of verification of a
~ complaint on a promissory note, made by the attorney of
the plaintiff, stating in addition to what is required inan
aflidavit of verification of the party, that he is sush attor-
ney, and that he has in his possession the note on which
the action is brought, is a sufficient verification. 7read-
well v. Fasset, 10 Howard Pr., 184. Wheeler ». Chas-
ley, 14 Abbott, 441.

But it is contended by the attorney for the plaintiff in
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error, that this provision applies only to actions at law,
and has-no application to suits in equity.

Under the code, ¢ the distinction between actions at law
and suits in equity, and the form of all such actions and
suits heretofore existing, are abolished, and in their place
shall be butone form of action to be called a civil action.”’
General Statutes, 524.

This abrogation of the forms of pleading, and the
adoption of a uniform system of remedies in the courts,
does not abolish the distinction between law and equity
in. the determination of causes, nor require that every
cause of action shall be set forth in the same manner.
Many cases oceur in which courts of law and equity
entertain concurrent jurisdiction. Judge Story, says:
‘“ the toncurrent jurisdiction, then of equity, has its true
origin in one of two sources ; either the courts of law,
although they have general jurisdiction in the matter,
cannot give adequate, specific and perfect relief, or under
the actual circumstances of the case they cannot give any
relief at all.  The former occurs in all cases where a sim-
ple judgment, for the plaintiff or for the defendant, does

-not meet the full merits and exigencies of the case, but

a variety of adjustments, limitations, and cross claims are
.to be introdueed, and finally acted on, and a decree, meet-
ing all the circmmstances of the particular case between
the various parties, is indispensable to complete distribu-
tive justice.”” Story’s Equity Jurisprudence Nec. 76.

Section 429 of the code of civil procedure provides,
that “judgment may be given for or against one or more of
several defendants ; it may determine the ultimate vights
of the parties on either side, as hbetween themselves, and
it may grant to the defendant any affirmative relief to
which he may be entitled.” Glenera’ Statutes, 596.

This section, derived from the practice of courts of
equity, is also applicable, in many cases, in actions atlaw,
and relief may be obtained under the code, in all cases
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where it could be granted before either at law orin ejuity.
The objert of requiving pleadings to be verified by oath
of the party, his agent or attorney, is to secure as far as
possible, a correct stitement of the cause of action or
defense, and no greater proof is required of either party
in consequence thereof. All fictitious issues are abol-
ished. A party is required to set forth, in ordinary and
concise language, his cause of action or defense, and his
prayer for such relief as he thinks himself entitled to.

In this case we are asked to held, that an attorney hold-
ing an instrument for the payment of money, where
relief is sought in equity, cannot verify the pleading.
We cannot give so narrow a construction to the code, and
must hold, that in all cases an agent or attorney having
in his possession, as such agent or attorney, such imstru-
ment f .r the payment of money, may verify a pleading,
where such instrument constitutes the substantive cause
of action, and this is true whether the relief is sought at
law or in equity.

The question now arises, whether the appearance of
the defendants in the court below was general or special.
In the case of Porter v. The Chicago and Northwestern .
R. R. Co., 1 Neb., 14, the court held ¢ that a defendant
may appear specially to object to the jurisdiction of the
court either over his person or the subject matter of the
suit, but if by motion, or other form of application to
the court, he sesk to bring its powers into action, except
on the qu stion of jurisdiction, he will be deemed to have
appeared generally.”’ TIn Johuson v. Joues, 2 Neb., 136,
the court held, ‘¢ that the jurisdiction of the court attached
to the defendant, when he islegally served with summons,
without regard to the defects contained in the petition.”’

The cases cited are decisive in this case, and we must
hold, that the appearance of the defendants in the court
below was a general appearance.

No objections were made to the summons in the court
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below. Itis nobt necessary to cite authorities to prove,
that a voluntary appearance of a defendant is a waiver of
all defects in the summons.

No motion for a new trial, or to vacate or modify the
decree, seems to have been made in the court below. In
the case of The Midland Pacific Rail Road Co. wv.
McCartney, 1 Neb., 404, the court quoted approvingly
the language of Judge Stewart in the case of The State
v. Swartz, 9 Indiana, 221. ‘It is due to the lower
court that its errors, if any, be pointed out there, so that
it may retrace its steps while the record is yet under its
control.”” And in the case of Mills v. Miller, 2 Neb.,
317, the cours says: ‘‘ Before a party is entitled to be
heard here he must have exhausted his. remedy in the
court below. For that purpose he must have presented
the several questions of law fairly and fully, and must
have obtained an unequivocal ruling thereon. If dis-
satisfied with the ruling of the court, he may have an
exception.” Vide Preston v Wells, Fargo & Co.,
Appendiz.

This case is brought here on error. It is the duty of
a party who feels himself aggrieved by a judgment of
the district court, in all cases brought here on error, to
take the necessary steps by motion, in such court, to set
aside, vacate, or modify the judgment, distinctly setting
forth the errors complained of, and excepting o such
ruling on the motion as he may be dissatisfied with ; he
may then bring the matter here for review on his excep-
tions.

Mg. JusTicE GANTT concurring, the judgment of the -
district court is affirmed.

JUDGMENT AFFIRMED,
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Joux O’DEA, PLAINTIFF IN ERROR, V. WasHINGTON COUX-
TY, DEFENXDANT IN ERROR.

Appeal Bond. Steps taken by filing an appeal bond to obtain a
review of an award made by appraisers, of damages on account
of the laying out of a public highway, is a proceelding in an action,
and clearly within the statutory meaning of that term ; and if such
bond be found to be defective it may be amended in the appellate
court, by consent of sureties, or a new bond may he filed

Tais was a petition in error brought to reverse the
judgment of the district court of Washington county.
The case is fully stated in the opinion of the court.

Carrigan & Osborn, for plaintiff in error.

I. The bond was defective in not having two sureties.
‘Was this an error prejudicial to the defendant? Section
145 of the civil code provides that ‘‘ the court, in every
stage of an action, must disregard any error or defect in
the pleadings or proceedings, which does not affect the
substantial rights of the adverse party.”” General Stat-
utes, 546, In this bond the surety was suflicient for fifty
times the amount of the penalty, and the defendant could
not have suffered by reason of want of another name
thereon.

1. The law requires the hond to be approved by the
county commissioners, and this approval was a judicial
act, the legality and propriety of which cannot be attacked
in a collateral proceeding.

2. The county commissioners are the agents of the
county, and as such agents, their approval estopped the
county from taking advantage of the defect in the bond
which they had approved.

II. The court should bhave permitted the amendment
requested by plaintiff.

1. An appeal bond is a proceeding within the mean-
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ing of section 144 of the code, above quoted. ITrwin v.
Bank of B:llfontaine, 6 Ohio State, 81.

2. An appeal bond may be amended with the consent
of the sureties. Wilson v. Allen, 3 Howard’s Practice
Rep., 369.

II1. TIn view of reason and authority we insist:

1. That after the approval of the bond by the commis-
sioners, while in session, they could not afterwards take
advantage of the defects.

2. That the defects were not prejudicial to the defend-
ant.

3. That the court should in furtherance of justice,
have permitted the plaintiff to amend his bond to comply
with the law.

M. Ballard, for defendant in error:

I. Section twenty-four, General Statutes, 956, says,
i the bond shall be signed by two or more good and suf-
ficient sureties, in such sum as shall be approved by the
county commissioners.”” The law defines the number of
sureties, but leaves the sum only to the discretion and
approval of the county commissioners. The commis-
sioners do not by statute approve as to the number of
sureties.

II. If the county commissioners have the power to
approve a bond with only one surety, they have the same
power to approvea bond with no surety whatever; hence
the people of a county are not liable for the personal mis-
conduct or negligence of the county commissioners in the
performance of their official functions. The Board of
Commissioners of Hamilton County v. Mighels, 7 Ohio
State, 109. The Commissioners of Gallia County wv.
Holcomb, 7 Ohio, 232. Board of Chosen Freeholders of
Sussex County v. Strader, 8 Harr., (New Jersey), 108.
Hedges v. The County of Madison, 1 Gilman, 567.
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IIT. Can we infer that the bond being given with
only one surety, was a mere mistake, a clerical error?
Not so for the record in this case. und the argument of
plaintiff seems to show that the one surety or more was
purposely and intentionally left off the bond.  When the
defect in the proceeding is so gross, or is committed under
such circumstances as to indicate that the defect itself
was designed, and not simply a mistake, a court will
refuse permission to amend, because no mistake has in
fact been made. Jlrwin v. Bank of Bellfontaine, 6 Ohio
State, 81.

Laxg, Cu. J.

This case presents but a single question for our deter-
mination.

It appears that a public highway was laid out across
the plaintiff’s Jand, and appraisers appointed to assess
his damages as provided in section twenty-four, chapter
sixty-seven, of the General Statutes. From the award
made by these appraisers the plaintiff appealed to the
district court, and to perfect the same, executed a bond
to the state in the sum of five hundred dollars, which
bond conforms strictly with the provisions of the statute,
save that there is but a single surety, while at least two
are required. For this defect the defendant moved to
quash the appeal, and the plaintiff asked permission to
remedy the omission by an amendment of the bond so
as to comply fully with the letter of the statute. The
motion to amend was denied and the appeal quashed.
This is the ground of the alleged error.

It is not pretended that the present surety is not
al.undantly responsible for the amount of the penalty of
this bond, nor is his liability thereon at all questioned,
but the sole objection urged against it is a technical one,
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that the statufe requires it to be ‘‘signed by two or
more.”’

The supreme court of Ohio, in the case of Irwin and
others v. The Bank of Bellfontaine, 6 Ohio State, 81,
which we conceive to be strikingly analogous to this, held
that an amendment should be permitted. This decision
was made under the-code of Ohio, then but recently
adopted in that state, wherein the provision as to amend-
ments was substantially the same as that found in our’
own.

Section 144 of our code of civil procedure provides
that ‘¢ the court may before judgment, in furtherance of
justice, and on such terms as may be proper, amend any
pleading, process or proceeding by adding or striking out
the name of the party, or by correcting a mistake in the
name of the party, or a mistake in any other respect.
* % * And whenever any proceeding taken by a
party fails to conform in any respect to the provisions
of this code, the court may permit the same to be made
conformable thereto by amendment.”” And the section
following is in these words: ¢‘Sec. 145. The court in
every stage of an action must disregard any error or
defect in the pleadings or proceedings, which does not
effect the substantial rights of the adverse party.”’

In construing these provisions, Mr. Justice Swan, in
the case above cited, uses this language:

“Is the filing of an appeal bond a proceeding? The
word is generally applicable to any step taken by a suitor
to obtain the interposition or action of a court. Steps
taken, by which the judgment of a courtis vacated, and
the case taken to, and the appearance of parties effected
in another tribunal is a proceeding, and a very important
one, in the progress of a civil action. It is as clearly a
proceeding by which a suitor takes steps to prosecute his
action, or defense, in an appellate court, as is the suing
out of process at the commencement of an action, or the
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filing of a petition in error with process served. Besides,
the term procceding is used in the section of the code
referred to, to distinguish all other steps taken in an
action, from those embraced in the word pleading.”’

‘We believe that this construction of the term ‘‘ pro-
ceeding ’’ as here used is in full accord with the liberal
spirit in which our code was framed, and which seems to
pervade it throughout; and we feel fully warranted in
" applying that familiar rule of construction by which
courts are usually governed when considering statutes
which have been borrowed from a sister state, and in
accordance therewith, presuming that in the adoption of
these provisions from the code of Ohio, it was the inten-
tion of the legislature, to take also the construction which
had been given to them by the courts of that state.

‘We conclude therefore, that the giving of this boud, it
being one of the necessary steps required to be taken to
obtain a review of the judgment of the appraisers, on the
question of damages, in the district court, is a *‘ proceed-
ing?’ and clearly within the statutory meaning of that
term, and if found to be defective, may be amended upon
such terms as are just and proper.

It may be urged however that the question of amend-
ment in a case like this is a 1matter exclusively within the
discretion of the district court. To a certain extent this
is doubtless true. So long as it is apparent that the exer-
cise of such discretion is not unreasonable, and has due
regard to the substantial rights of all parties affected
thereby, this court should not presume to interfere. But
when it is clear that there must have been a radical mis-
apprehension of the true spirit and scope of the statute
under consideration, and in consequence thereof a suitor
is deprived of a substantial right, possibly to his great
pecuniary injury, it is most unquestionably our duty to
interpose and grant him suitable relief.

In holding as we do, we have the support of the decis-
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ions, not only of the courts of the state whence our code
was derived, but of those also of Illinois and Iowa, under
statutes, which although not identical in terms, yet in
reality, are no more liberal than our own. Boorman v.
Freeman, 12 Ill., 165. Mitchell v. Goff, 18 Iowa, 424.

The plaintiff must be permitted within a reasonable
time, with the assent of the present surety, to amend his
bond now on file ; or he may give a new bond in the suin
of five hundred dollars with at least two good and suffi-
cient sureties to be approved by the clerk of the district
court.

The judgment of the court below is reversed and the
cause remanded with instructions to proceed in conform-
ity with this opinion.

Justices MaxweLL and GANTT, concurring, judgment
accordingly.
REVERSED AND REMAXNDED.

ORsON (GOODRICH, PLAINTIFF IN ERROR, V. JOHN S.
McCLARY, DEFENDANT IN ERROR.

Evidence : ADMISSION OF PAROL TESTIMONY TO EXPLAIN WRITTEN
coNxTRACT. Parol evidence is admissible to supply an omission in
a written contract, which, in case of a disagreement between the
parties, would otherwise be ambiguous and wholly inexplicable.

And this in no wise trenches upon the general rule,
that the terms of a contract must not be changed or varied by
oral testimony.

G. and M. entered into an agreement, by which G.
agreed to deliver to M. his cutting of wool on a day named ; but
the contract being silent as to the number and kind of sheep which
G. owned at the time it was made, keld thai parol testimony was
admissible to show that fact. )

Examination of witnesses : rory oF QuestioN. Althongh the
form of a question put to a witness is objectionable, yet if the an-
swer does not respond directly to the question, but gives thefacts,
as in response to an interrogatory properly put, the error is with-
out prejudice and will be disregarded.
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Damages. In anaction upon acontract for the delivery of a certain
amount of wool, the true rule of damages is the difference hetween
the contract and market price at the time and place of delivery.

Error to the district court of Madison county.

Gioodrich was defendant in the court helow, and, judg-
ment being rendered against him, brought the cause here
by petition in error. The facts are fully set forth in the
opinion of the court.

W. A. Marlow, for plaintiff in error.

The court erred in overruling defendant’s motion to
strike out of plaintiff's petition in the court bhelow,
irrelevant matter, as appears from the bill of exceptions;
also, in allowing evidence to go to the jury over defend-
ant’s objection, tending to change and vary the terms of
the written contract sued on in this action. The same
rules of law that apply to the first error complained of,
will apply to the second.

I. - Irrelevant matter is such as is inadmissible in evi-
dence, or not material to the facts constituting the cause
of action or defense. 1f the contract sued on is definite,
certain and unambiguous, then the matter sought to be
stricken out of p'aintiff’s petition could not be given in
evidence on the trial of the case. If the contract is defi-
nite, certiin and unambiguous, then the court erred in
allowing any evidence to go to the jury, over defend-
ant’s objection, tending to change and vary the
terms of the contract. We claim that the contract is
neither uncertain, indefinite, or ambiguous ; that it is as
certain as the English language can make it.

The law presumes that everything that was agreed upon
and understood between the parties was embodied in the
written contract. Itisnot claimed by McClary that there
was any mistake or fraud in the transaction. He expects
to recover on the written contract, not as it is, but asks
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the court to allow him to add to and change it to suit his
own convenience. There is no rule of construction that
will apply in this case. The very idea of construction
implies a previous uncertainty as to the meaning of the
contract, for when this is clear and unambiguous, there is
no room for construction and nothing for construction to
do. Courts will not, by construction of a contract, defeat
the express stipulations of the parties. 2 Parsons on
Contracts, 500. 1f the learned judge was correct in his
rulings in the court below, our opinion is that it is lost
time and a waste of paper, to reduce contracts to writing
for the purpose of making more definite and certain as to
what the parties intend. The statute of frauds, requiring
certain contracts to be In writing, is a humbug, if the
court was correct in its ruling in this case, for the reason
that it would be impossible to draft a contract that could
not be changed and varied by parol evidence. The law
does not require men to do foolish things. By examining
the evidence in this case, we must come to the conclusion
that MecClary and Goodrich did a very foolish thing,
when they drafted the contract on which this action is
founded, the plaintiff being allowed to vary the written
contract from the one sued on.

II. The court erred in allowing evidence to go to the
jury, over defendant’s objection, of the market value of
wool at Norfolk, Nebraska, on the fifth day of June,
1872, and other places, for the reason that the plaintiff in
his petition claims general damages only. Damages
which necessarily and generally result from the injury
complained of, may be recovered without any special
statement of their nature, but such proximate and natural
damages, as result from the injury, but which are not
the inevitable and necessary result, must be specially
stated in the petition, otherwise the plaintiff will not be
permitted to prove them on the trial. Swan's Plead-
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ings and Precedents, 229. 1 Chitty's Pleadings, 338.
Johnson . Matthews, 5 Kansas, 118. Vanderslice w.
Newton, 4 New York, 130. 2 Greenlesf on Evidence,
261. There is no gquestion as to the measure of damages
in this case; the rule of damages being the difference
between the purchase price and the market value of wool
at Norfolk on the fifth day of June, 1872, provided 8pe-
cial damages be claimed. The petition claims general
damages. The plaintiff is entitled to recover under the
petition as it stands, all damages which are the natural, .
necessary, and inevitable result of the injury complained
of.  Wool is a marketable article ; to-day it may be worth
twenty-five cents per pound, and to-morrow, one dollar
per pound, and vice versa.

.

Munger & Ghost, for defendant in error, pre-ented,
among others, the following points

L. The evidence introduced to show the number of
sheep, and number of pounds of wool, did not change,
vary, or contradict the terms of the written contract, but
only explained what was meant and intended by the par-
ties, in the use of the words, ¢ his cutting of wool.”’
Such evidence was proper. 1 Greenleaf on Evidence,
325.

II. If the contract sued upon is definite, certain, and
unambiguous, then one fleece of wool of two pounds
would fill the contract, and McClary would be required
to pay one hundred dollars, at the time the same was
delivered, or fifty dollars per pound. We do not think
this or any other cowrt will lend its aid to defeat the
obvious intention of the parties. It is evident from the
terms of the contract, in providing that McClary shouid
pay Goodrich one hundred dollars at the time of the
delivery of the wool, and the balance when he received
returns from the same, that the words, ¢ his cutting of
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wool,’’ were uccd, intended, and understood by the par-
ties, as expressing proximalely an amount of wool,
understood and contemplated by the parties at the time
of the execution of the contract, and were not used or
intended to, and do not abstractly express the intention
of the parties.

IIT. All evidence introduced to show the market
price of wool at other places than Norfolk, was brought
out by plaintiff in error, on cross-examination of McClary,
and by his own testimony; hence ke cannot complain.

IV. Is the difference between the contract price and
market price, on the day of delivery, in actions like this,
special damages in such a sense as to require special
pleading? The Dbest, and in fact the only method by
which to determine this guestion, is to enquire, what the
reasons are for requiring special damages to be alleged in
any case. An examination of all the authorities, we
think, fully supports the doctrine, that where the damages
are the necessary result, or are legally inferred from the
facts stated, or if the defendant is sufficiently apprised
of the plaintiff’s claim, from such statement of facts,
then they are termed general and may be recovered under
the general plea of ad damnum. Sedgwick on the Meas-
ure of Damages, Fourth Edition 682, note 1. Now to
apply this rule to the case at bar, the measure of damages
is the difference between the contract price and the market
price at Norfolk, on the day on which the wool was to
have been delivered; hence can it be claimed that under
the pleadings the defendant was not apprised of the extent
and nature of plaintiff’s claim, when the law has so
definitely settled that the difference in price as above
stated, is the only damage which can be legally claimed
by the plaintiff ?

Qur position, that the damages recovered in the court
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below are proper damages, under the general plea and
without further pleading, has been settled and fully sus-
tained by the authorvities. Burrel v. New York and
Seginaw Salt Co., 14 Mich., 34. Hallock™ v. Belcher,
42 Barbour, 199.

Laxg, Cu. J.

MecClary sued Goodrich in the court below to recover
damages alleged to have been sustained by him in conse-
quence of the failure and refusal of Goodrich to deliver
a quantity of wool which he had sold to McClary.

A very brief and crude memorandum of the contract
entered into for the delivery of the wool, is attached to
the petition and is as follows:

‘“Agreement made this 8th day of April, 1872, between
Orson Goodrich and J. S. McClary. That Orson Good-
rich delivers his cutting of wool to J. S. McClary, by
June 5th, 1872, at Norfolk, Nebraska, at 38% cents per
pound, the understanding that on delivery of wool at
Norfolk, to advance one hundred dollars, and the bal.
as soon as gets return from said wool.

Signed this 8th day of April 1872.

Advanced on the above, five dollars.

(Signed.) Orsox (GOODRICH.
J. 8. McCrary.

- Tt is further alleged that the wool thus contracted
for, was that which was then growing on Goodrich’s
entire flock of sheep, numbering about four hundred and
seventy-five head; that by reason of the failure to deliver
the wool, the plaintiff McClary was damaged to the
amount of five hundred dollars.

The defendant, Goodrich, in his answer admits the mak-
ing of the contract, but alleges that he duly tendered the
wool, which McClary refused to receive.



JULY TERM, 1873. 129

Goodrich v. McClary.

The case was tried to a jury who returned a verdict for

" McClary for the sum of ninety-one dollars and seventy-

six cents, upon which, after a motion for a new trial was

overrul d, judgment was duly rendered, to reverse which,
the cause is brought to this court.

Several exceptions were taken to the rulings of the
court, during the progress of the ca~e; but we notice only
those which we deem important; and these may be
included under two heads.

1. Those which relate to the admission of parol testi-
mony in explanation of the memorandum, and

2. Those which relate to the rule of damages.

It is clearly shown by the evidence that syon after
making this contract, and before shearing his sheep,
G .odrich sold his entire flock to one Thomas, of Fremont,
thus disabling himself to comply with his agreement.
Why this sale was made does not distinctly appear, but it
is quite probable that an advance in the price of wool
may have had something to do with it. But whatever
may have been the inducement, it is enough for us to
know that it was voluntary on his part, and that he pur-
posely put himself in a position to violate his agreement
and thereby damage McClary.

It is urged upon our attention, with a good deal of
carnestness, that the words, ¢ kis cutting of wool*’ should
he construed to mean such wool alone as Goodrich -
should actually shear from sheep which he happened to
have on hand at the time of shearing, whether they were
few or many, and that no testimony should have been
given as to what particular sheep, or the number thereof,
were intended by the parties.

To such a construction we cannot assent. We think itis
clear that both parties intended by the use of these words,
to include all the wool grown upon all the shéep which
Goodrich had on hand when the contract was made, unless

9 ‘
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decreased by some unavoidable cause, and without fault
on his part. '

We must hold, therefore that it was important to
know the number and kind of sheep, which Goodrich
owned at the date of this contract, and inasmuch as the

‘memorandum is silent on this point, resort to parol testi-
mony was strictly proper. In holding thus we in no wise
trench upon the rule, so urgently invoked by counsel for
plaintiff in error, that the terms of a written contract must
not be changed and varied by oral testimony. It does not
change the contract but supplies an omission, without
which, in case of disagreement of the parties, it would
be ambiguous and wholly inexplicable.

It is true that the form of the question put to McClary
is objectionable. He was asked to give his ‘‘under-
standing of what was meant by the words, cutting
of wool.”” This was entirely immaterial, and the objec-
tion should have been sustained; but inasmuch as the
answer did not respond directly to the question, and gives
the facts as they transpired, the conver: ation between the
parties on the point in dispute, the error was without
prejudice and must be disregarded. His answer was that
‘ the contract was made with reference to a flock of from
four hundred and sixty to four hundred and seventy head
of sheep, which Goodrich then owned.” :

As to those exceptions which go to the rule of damages
recognized by the court in the admission of testimony, it
is only necessary to say, that the true rule of damages
is the difference between the contract and market price,
at the time and place of delivery, and that we fail to
discover any error in this particular.

From a careful examination of the record, we are con-
vinced that if either party has reason to complain it is
not the plaintiff in error, most certainly, but rather the
defendant in error because of the smallness of the dam-
ages which the jury gave him. When a person takes upca
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himself the responsibility of a deliberate violation of his
engagements, he must not be surprised if he finds courts
and juries quite ready to compel him to make good
the loss which he thereby occasioned.

Jusrices Gaxtt and MAXWELL concurring, the jndg-
ment must be affirmed.
JUDGMENT AFFIRMED.

James E. Laxpuerg, Jacos S. Seaux, axp Jomy C.
SEMONES, PLAINTIFFS IN ERROR, V. Sopnia Lowg,
DEFENDANT TN ERROR.

Fixtures crected hy a tenant during his term, the removal of which
will not injure the demised premises, or put them in a worse plight
than they were before, are in law deemed personal property, and
may be mortgaged as chattels, or levied on as personalty, and sold
upon execution, and the purchaser at such sale has the right to
enter upon the premises to remove them. A building put on the
leased premises by the tenant, and set on blocks, without cellar
or foundation under it, keld to be such fixture.

Chattel mortgage and lease : PRIORITY OF LIEN. A tenant of
demised premises under a lease, containing a provision that all
unpaid rent and taxes shounld be a special lien upon all improve-
ments and buildings which might be placed upon the premises,
and forhidding their removal till so paid, but which lease was not
recorded, executed a chattel mortgage upon a building which he
had erected thereon, after the leasing of the premises. In an ac-
tion brought by the lessor to enjoin the mortgagees from removing
or interfering with the building in question, it was held,

1. That the building, although erected on land of the lessor,
yet being personalty, and subject to all the incidents of personal
property, the mortgagees were not charged with notice sufficient
to put them upon inquiry as to any legal or equitable title of the
lessor.

2. That the lease, not baving been put on record, could not
affect the rights and liens of third parties without notice.

3. That the mortgagees secured by their mortgage a lien upon
the building, and asuperior equity to the claim of the lessor under
the provisions of the lease.
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4. That the provisions of the lease, to secure a lien on all im-
provements that might he erected on the premises, for the pay-
ment of rent and taxes, wag not a mutuzl agreement to erect any
such improvements, but a mere effort on the part of the lessor to
create a lien upon something not in esse.  Per Gayrr, J.

THis action was commenced by Sophia Lowe, in the
district court of Douglas county, to obtain an injunetion
perpetually restraining the plaintifts in error from
removing or interfering with a certain frame building
situated on a portion of lot five, in block one hundred
and thirty-four, of the city of Omaha.

Upon a trial of the cause, before Chief Justice Lake,
a decree was entered against the plaintiffs in error, per-
petually enjoining them from removing or interfering
with the building in question. The cause was then
brought here by petition in error. The facts are fully
stated in the opinion of the court.

Spaun & Pritchett for plaintiffs in error.

1. James Ii. Lanphere owned the building in question,
and, but for the clause in his lease with Lowe and the
chattel mortgage, would have been at liberty to remove
and dispose of the same at his own pleasure. The sole
claim and right to the building which Mrs. Lowe
acquired or can have, is by virtue of the clause in the
lease, and her action and claim is founded upon it. The
building was, and is a personal chattel, and never was
attached in any way to the freehold, and the priority
and rights of Mrs. Lowe, and of the plaintiff in error,
Spaun, must be determined upon the principles of law
applicable to lienors of personal property. That the evi-
dence in the case abundantly shows that the building was
a personal chattel, and so even as between vendor and
vendee,  Burrill's  Law  Dictionary,  title— Fictures.
Fisher v Suffer, 1 E. D. Swmith, 612. 2 Swith's
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Leading Cases, 99. 2 Kent Com., 345.  Walker v
Shearman, 20 Wend., 636. Teqff v. Hewitt, 1 Ohio
State. 430.  Lowenberg v. Bernd, 47 Mizsouri, 297.

II. The building being personal property, the plain-
tiff in error, Spaun, as assignee of Richards & Mothes-
head, the mortgagees, is entitled to priovity over Mrs.
Lowe, il Richards & Motheshead actually advanced
value for the mortgage, and had no notice of Mrs. Lowe’s
¢laim under the lease. DBennet v. Earll, 21 Wend., 117.
Milliman v. Neher, 20 Barb., 36. Wood v. Lester, 29
Barb., 146.  Johnson v. Crofut, 53 Barb., 274 Baskins
v. Shannon, 3 New York, 310. Story's Fquity Plead-
ings, Sec. 604.

ITI. The evidence shows that Richards & Motheshead
parted with value for their mortgage, and that Mothcs-
head had no notice of Mrs. Lowe’s rights, and evidence
of the other partner, Richards, was offered upon the
trial to show that he had no notice, but was ruled out by
the court, in which it is claimed the court erred.

IV. The priorities of the liens or rights of Mus.
Lowe, and plaintiff in error, Spaun, were fixed when
the chattel mortgage was filed for record. Meech v.
Patehin, 14 New York, 71.

B. E. B. Kennedy, for defendant in error, contended:

1. The legal title to the land on which this building
stood being in the defendant, the mortgagee was ¢harged
with notice sufficient at least to put him upon inquiry
as to any legal or equitable right of the de’endant in the
property.

The legal presumption is that all the buildings and
improvements are attached to and formi a part of the
realty until the contrary is shown.
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The landlord has a lien on growing crops. Casc .
Hart and Huwmnphrey, 11 Ohio, 364. And, by parity
of reason, on all improvements which are in their nature
connected with the realty.

II.  The building was not subject to attachment or
execution levy.  Otis v. Wood, 3 Wend., 498.

Gaxrr, J.

This is an action for an Injunction to restrain plaintiffs
from removing a building off land of the defendant.

On the 23th of Septeinber, 1869, the defendant demised
to Lanphere a part of a vacant lot of ground in Omuaha
City, for the term of five years. Tanphere agreed to pay
defendant for the use of the premises, the taxes accruing
thercon during the term, and a certain stipulated rent for
cach year, to be paid quarterly. He took possession under
a written lease, and afterwards placed on the ground cer-
tain improvements, and has occupied the same in part as
a dwelling house, and in part as a house of trade o-
business.

The lease provides that in case he shall fail to pay the
rent and taxes, the defendant might, at her option, declare
the lease at an end and re-take possession of the prem-
ises; and further provides, ‘‘ that all unpaid rents and
taxes, that shall remain against said premises, shall be and
they are hereby made a special lien upon all improve-
ments and buildings which may be erected or placed
upon’said premises, and that no improvements or build-
ings shall be removed from said premises, while any rents
which have become due, are unpaid, or any taxes remain
unpaid upon the same.”’

It is alleged that the plaintiffs were about to remove
the huilding off the premises, and that they had conspired
together to defraud the defendant; therefore the defend-
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ant asked for a perpetual injunction, and prayed that it
may be adjudged she had a valid and prior lien upon the
building, to secure the payment of the rent and taxes,
superior to the claim of the plaintifis. The lease was
not recorded.

On the 21st of October, 1869, Lanphere in order to
secure the payment of a note to Richards and Mothes-
head, executed and delivered to them a chattel mortgage
on the building, which was recorded December 21, 1869.
The mortgagees assigned the note and mortgage to the
plaintift Spaun, who denies the lien of the defendant,
and denies any conspiracy and fraud, and says that neither
he nor Richards and Motheshead ever had any knowledge
or notice whatever that defendant claimed, or could have,
any lien upon the building by virtue of the lease or other-
wise ; and he claims that by virtue of the mortgage, and
the recording of the same, he has a prior and superior
lien to any lien of the defendant upon the building.

It appears that sometime ufter the execution of the
lease, the building was put on the leased premises by the
tenant, and set on blocks, without any cellar or founda-
tion under it, and was so placed on the premises for a
dwelling house, and house of trade or business, and was
so occupied by the tenant.

Now, if this building shall in law be deemed personal
property, then it must necessarily follow as a sequence
that it is subject to chattel mortgage, and is liable to levy
and sale upon execution for debts of the tenant. There-
fore, the first question for consideration is, what fixtures
erected by a tenant during his term, upon the demised
premises, are removable by him? for, if removable, then
such fixtures are personalty, and not real property.

The general common law rule is, that whatever is
annexed to the freehold becomes part of it; but as far
back as we can trace the rule in the books, it was not
inflexible, and had its exceptions. As between tena ts
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for life or in tail, and remainder-man or reversioner, it
was construed liberally in favor of the former. And in
Van Ness v. Pacard, 2 Peters, 143, it is said, that ‘an
exception of much broader cast, and whose origin may
be traced almost as high as the rule itself, is of fixtures
erccted for the purposes of trade. Upon principles of
public policy, and to encourage trade and manufacturers,
fixtures which were erected to carry on such business,
were allowed to be removed by a tenant during his term,
and were deemed personalty for many purposes.”” And
the ¢ question whether removable or not, does not depend
upon the form or size of the building, whether it has a
brick foundation or not, or is one or two stories high, or
has a brick chimney. The sole question is whether it was
designed for the purpose of trade. * * % % And
the fact that the house was used for a dwelling house, as
well as for trate, is no ground to declave that the tenant
was not entitlel to remove it.”*  Lawton . Lawton, 3
Atk., 18. Penton v. Roburt, 2 East, 88.  Pooles Case, 1
Salk., 368. :

And this right of removal, in later decisions, is so far
extended as between landlord and tenant, that a ‘‘ tenant
for life, for years or at will, may, at the expiration of his
estate, remove from the frechold «ll such improvements
as were erected or placed there by him, the 1emoval of
which will not injure the premises, or put them in a
worse plight than they were in when he took Possession.”’
Whiting v. Brastow, 4 Pick., 310.

However, as hetween vendor and vendee, the rule ‘s
different from that of landlord and tenant. In the for-
mer case. anything of a permanent nature fitted for and
actually applied to use upon the premises by annexing
the same, becomes part of the realty and passes to the
vendee, though it might be removed without injury to
the premises. 1 Washburn on Real Property, 15. But
in the lat'er case, whatever a tenant affixed to the leased
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premises may be removed by him daring his term, pro-
vided the same can be done without injury to the free-
hold. Nor will a conveyance of the premises by the
landlord, interfere with the rights of the tenant in respect
of such fixtures. [Ibid 18, Sec. 27.

In the case at bar the demised premises were vacant
when demised to the tenant, and the tenant put his
building on the same and set it on blocks, without a foun-
dation under it. The removal of such a building clearly
comes within the rule, that the tenant may remove from
the freehold all improvements erected by him, the remov-
al of which will not injure the premises, or put them in
a worse plight than they were in when he took posses-
sion.

And it seems clear also, upon principles well founded
in reason and public Ppolicy, that the rule of law is well
established, that buildings placed upon leased premises
by the tenant, to be used for the purpose of trade and
business, are in law deemed personal property, and may
be mortgaged as chattels, or levied on as personalty, and
sold upon execution, and that the purchaser at such sale
has the right to enter upon the premises to remove them.
Lemar v. Miles, 4 Watts, 332. Doty v. Gorham, b Pick.,
487. Van Ness v. Pacard, supra.

And I think, upon principle, the rule with equal force
applies to all other fixtures erected by the tenant, which
are remsvable during his term.

The second question raised in the case, and urged by
counsel is, that the building being on the land of defend-
ant, the mortgagees were charged with notice suflicient
to put them upon inquiry as to any legal or equitable
right of the defendant. In some cases it is true, that a
party may have sufficient notice to put him upon inquiry
in respect to the subject matter in controversy ; but if, as
I think very clearly appears, the building is in law deemned
a personalty, subject to all the incidents of personal prop-
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erty, then this doctrine of notice does not apply to this
case, because at the time the inortgage was given, and
when the same became forfeited, the property was in the
possession of Lanphere, the tenant.

But in respect of claims of lien by written pledge the
notice, to be sufficient, must be full, clear, and explicit;
it must express the amount or sum for which the prop-
erty was bound, and generally must give substantially
the same information as would be given by an inspec-
tion of the deed. Denny v. Lincoln, 13 Met., (Mass.),
203. And the notice must be certain and true in point
of fact, not vague and general expressions resting on
hearsay. Butler v. Stevens, 26 Maine, 484. The law
does not favor secret liens.

The third question raised by the pleadings, and urged
in the argument, is, whether the defendant has a valid,
prior lien, by virtue of the  lease, on the building to
secure the payment of the rent and taxes, superior to
that of the mortgagees, under the mortgage, upon the
same? The provision in the lease to secure a lien on the
building, is not a contract between the defendant and
the tenant, in which they mutually agree that the tenant
shall erect certain buildings, and the defendant shall have
an interest in the same, to the extent of all unpaid rent
and taxes. It is not a mutual agreement, fixing the
interests of the parties in respect of a building to be
erected by the tenant. The tenant was under no con-
tract, and entered into no contract to erect such building
or any other improvement whatever. But it was an
effort on the part of the defendant to create a lien, some-
what in the nature of a chattel mortgage, upyn a some-
thing not in esse.

Can a valid charge be made upon a thing not in exist-
ence? I think it cannot. It is a very an ient rule of
law, that a man cannot grant or charge that which he
has not; and in Jonres v. Lichardson, 10 Met.. (Muss. ),
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488, it is raid that this ‘‘is a maxim of law too plain to
need illustration, and which is fully supported by all the
authorities.”” Bac., Abr., Grants, D, 2. Cuadman v.
Freeman, 3 Cush, 809. 2 Kent Com., 703. Head v.
Goodwin, 87 Maine, 187. Robinson wv. Donnelle, b
Maul and Selw., 228. Chynoworth v. Tenney, 10
Wis., 400.

This doctrine is applied to mortgages of goods which
may be subsequently acquired by the mortgagee ; it is
equally applied to sales of personal property, and rights
of property. Chesley v Josselyn, 7 Gray, 490. Rice
v. Stone, 1 Allen, 569. The lease not having been put
upon record, it could not affe:t the rights or liens of
third parties without notice. They are protected by the
registry acts of our state. Sheldon v. Conner, 48 Maine,
584. There is no evidence showing that the mortgagees
of the tenant had any notice whatever of the defendant’s
claim of lien upon the building. The building is a per-
sonalty, and was in possession of the tenant when the
mortgage was executed. At the time the lease was exe-
cuted the building, as appears by the facts before us, had
no existence as the property of the tenant. Therefore,
in any aspect of the case, as it is now before this court,
I think the mortgagees secured by their mortgage a lien
upon the building, and a superior equity to any claim of
the defendant against the same. The judgment of the
district court is reversed, and cause remanded for a new
trial. )

REVERSED AND REMANDED.

Mgr. JusticE MAXWELL concurs,
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FREDERICK SCHADE, Sr., AND FREDERICK SCRADE, JR.,
PLAINTIFFs IN ERROR, V. Manrra W. BESSINGER,
DEFENDANT IN ERROR.

Evidence: rroviye prep A4 MoRTGAGE. To vary the legal import
of an absolute deed, especially when fraud, accident, mistake, or
surprise, is not alleged, the evidence in reference to the under-
standing and intention of the parties, at the time of the execution
of the writing, must be clear, certain, and conclusive, befere a
court of equity will determine ~uch deed to be a mortgage secur-
ity only.

: EstorpEL BY DEED.  Where a party voluntarily surrenders
the legal evidence by which his claim could be supported, and
directs his grantor to make a deed to another person, he is
estopped from introducing secondary evidence to defeat a title
made with his own knowledge and consent, and for which he re-
ceived satisfactory consideration.

THis wag an action of ejectment brought by Maria .
Bessinger, against Frederick Schade, Sr., and Frederick
Schade, Jr., for the recovery of the possession of a certain
tract of land in Richardson county.

The facts in the case are substantially as follows:

Frederick Schade, Sr., a native of Germany, emigrated
to the United States, and in the year 1864 mairied Maria
M. Bessinger. Sho:tly after the marriage she advanced
the sum of two hundred doliars, and Schade, Sr., bought
of one Theodore Hoos the tract of land in controversy,
paying therefor the sum of five hundred dollars. After
the purchase, both parties, as husband and wife, moved on
the premises, erected a house, made some improvements,
and lived together thereon until 1868. Shortly after the
purchase, Schade, Sr., to whom the deed from Hoos had
been made, erased therefrom his own christian name, and
inserted in its place that of his wife Maria. Schade, Jr.,
coming from Germany, Maria for the first time, learned
that Schade, Sr. had a wife and children then living
in Germany. She continued, however, for some time
thereafter, to live with Schade, Sr., performing the
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labor and duties she had done before, and the deed made
as above stated was destroyed, (never having been record-
ed), and Hoos made another to the plaintiff as Maria M.
Bessinger. In 1868 she abandoned Schade, Sr., and at
the commencement of this action in 1870, was living sep-
arate and apart from him. In the méantime Schade, Sr.
conveyeld the land t> Schade, Jr., and they together con-
tinued in possession of the premises,

The cause was tried at the November term, 1871, before
Mr. Chief Justice Mason, sitting in the distriet court of
Richardson county, and judgment rendered in favor of
the plaintiff, which on motion of defendants was set aside
and a new trial granted. At the second trial in June,
1872, the court again found the issues to be in favor of
the plaintiff, and rendered judgment accordingly. On
motion of defendants this finding and judgment was set
aside and another trial granted. The third trial took
place in November, 1872, and the court again rendered
judgment in favor of the plaintiff. The defendants filed
a motion for a new trial, which was overruled by the
court. T'oreverse this finding and judgment the Schales,
who were defendants in the court below, brought the
cause here upon petition in error. Considerable testimo-
ny was taken before a referee in the court below, the
important portion of which is referred to in the opinion of
the court.

A. Schoenhett, for plaintiffs in error, submitted the fol-
lowing points :

I. "Was the changing of the first deed « void act? or,
in other words, did the deed. as changed, and afterwards
destroyed, and the making of the other deed, divest the
plaintiff in error, Schade, Sr., of the estate, and vest in
the defendantin error, Maria M. Bessinger, the legal title
and estate of said premises?
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‘We contend that the changing of the first deed did not,
nor its destruetion, nor the making, ete., of the second
deed invest the defendant in error with the legal title ; nor
did any or all of said acts divest Schade, Sr. of the legal
estate in and to said premises. 2 Washburn Real Proper-
ty, § 12, 557, and authorities theve cited. Rifener v. Bow-
man, 53 Penn. State, 313. Lewis v. Payn, 8 Cowen,
71.  Hateh v. Huateh, 9 Mass., 307. Chessman v. Whit-
temore, 23 Pick., 231.

II. TIs the instrument under which the defendant in
error claims, a deed or a mortgage ?

Burchard, in substance, testifies that Schade, Sr., at the
time said witness wrote the deed, said that he, Schade,
Sr., ‘‘ wished to secure Mrs. Bessinger for the money he
had borrowed of her, and her work; but, that for the
purpose of preventing the children of Schade, Sr., from
contesting the mutter, the deed was made absolute in its
terms.”” The testimony of Mary Beimly, Charles Beimly,
the defendant in error herself, and Charles Walther is in
substance the same. These are all the witnesses in behalf
of the defendant in error upon that point.

Schade, Sr., states the deed, ete., was made for the pur-
pose of securing the payment of money loaned by the
defendant in error to said Schade, Sr., with interest, etc.,
and that she was to re-convey the premises to him as soon
as she was paid. Schade, Jr., states that she a~knowl-
edged that fact to him.

William MecLennan, for defendant in error, con-
tended :

I.  The defendant in error has clearly established by
the proof, that the property was purchased and conveyed
to her as a settlement upon her after the marriage ; that
she gave Schade, Sr., a portion of the money, and that no
understanding, agreement, or arrangement of any kind
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was made, by which the property was to be conveyed to
these plaintiffs in error, or any of fhem, on any terms
whatever.

II. Schade, Sr., procured a marriage with the defend-
ant in error, by his false and fraudulent representations
to her, and the property was purchased, as he stated,
for a home for her. She exercised all acts of owner-
ship over the property from the time of the conveyance
to her, up to the time of the commencement of this
action, by improving the land, paying the taxes, etc.,
and_ there is no testimony showing his dissent of the
same. Nor is there any testimony, except that of Schade,
Sr. and Schade, Jr., showing the slightest grounds for
claiming that she was to hold the property in trust for
any purpose whatever. Slight as such testimony is, it is
clearly and emphatically contradictéd by testimony of
the defendant in error, and a number of disinterested
witnesses.

III. The marriage of the defendant to the plaintift,
Schade, Sr., was a sufficient consideration for said con-
veyance, and it will not change the consideration, although
the marriage afterwards appears to have been a nullity,
it being brought about by the false and fraudulent repre-
sentations of the Schade, Sr. 2 Parsons on Contracts,
71.  Waters v. Howard, 8 GHll, 262.

IV. The law will not presume that the deed to Maria
M. Bessinger was given as a mortgage, or made to her
in trust, but such fact must be clearly established, and
the onus is on the party making the allegations to prove
them.

V. Trusts are not to be presumed, when the papers
on their face are absolute, and if the property was a gift
from F. Schade, Sr., to the defendant in error, her title
to the property is complete against all persons, except
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creditors of said F. Schade, or., who were creditors at the
time the conveyance was ma,de

VI. The creditors named in said answer were subse-
quent creditors, and have no equity as against said defend-
ant in ervor, and were they creditors who had an equity,
their rights cannot be investigated until they commence
their action for that purpose, and then only to the extent
of their debts and no more. Parson on Contracts, 120--
122.  Gower w. ﬂ[ainu'oring, 2 Vesey, Sen., 89. C(ole
v. Wade, 16 Vesey, Jr., 43. Puackard v. Nye, 2 Met.,
47.  Green w. Umte;, 1 Johns. Ch., 26. Manning. v.
Manning, 1 Johns. Ch., 527. Schieffelin v. Stewart, 1
Jolns. Ch., 620. Stone v. Hackett, 12 Gray, 227.

Gaxrr, J.

TrIs is an action in ejectment, and the plaintiffs in
error, who were defendants in the district court; rested
their de'ense, mainly, on these two grounds: Firg,
that the deed from T. Hoos to the defendant, although a
conveyanee absolute, yet it was intended o be and was a
mortgage security only ; and, Second, That Schade, Sr.,
was the purchaser and owner of the land, the first deed
being made to him as grantee, and therefore the second
conveyance by Hoos to defendant in error, did not divest
him of the legal estate in the premises.

But upon an examination of th~ evidence stated in the
bill of exceptions, I think it fails to sustain either the
first or second defense ; and this is the unanimous opin-
jon of this court. The testimony of N. W. Burchardt,
C. F. Walther, and T. Hoos, who are wholly disinterested
witnesses, clearly shows that Schade, Sr., originally pur-
chased the land in controversy for the defendant in error,
as a consideration for money she furnished and labor and
services she performed for him. C. F. Walther further



JULY TERM, 1873. 145

_Schade and Schade v. Bessinger.

testified that he wrote the deed in which the name of
Frederick Schade was inserted as grantee, and, that a
short time afterwards, he came to him and told him the
deed was to be made to the defendant in error, and that
then, by consent of the parties, the name of Frederick
‘Schade was erased from the deed, and the name of Maria
-M. was put in the place of it as grantee. N. W. Bur-
chardt further testifies that Schade told him he ¢ wanted
to give her the land to be her own in fee simple without
condition,’” and that he requested him to write a deed
‘from T. Hoos to Maria M., which was written at his
‘request, and was executed by Hoos and delivered to her;
“and that the first deed, not béing recorded, was by the
“consent and understanding of all parties, cancelled and
thrown aside. 1t seems quite certain that Schade, Sr.,
‘when he contracted for the purchase of the land, and
afterwards, intended that it should be conveyed to the
defendant in error in fee simple without condition
whatever, and this intention is mamfested both by his
acts and declarations.

But it is urged that upon the cancellation of the first
deed, the second one was executed to the defendant in
error as a4 mortgage security only. It is true, under the
rule of law, now well established, that a formal convey-
ance may be shown to be a mortgage by intrinsic evi-
dence. And this rule seems to be founded on the prin-
-ciple, that, in such case, the proof raises an equity which
does not contradict the writing or affect its validity, but
simply varies its import so far as to show the true inten-
tion and object of the parties without a written defeas-
ance, and establish the trust purpose for which the deed
was executed. Butto thus vary the legal import of such
deed absolute, and especially when fraud, accident, mis-
take or susprise, is not alleged, the evidence in reference
to the understanding and intention of the parties, ab
the time of the execution of the writing, must be clear,

10
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certain and conclusive, before a court of chancery will
determine such writing to be a mortgage security only.
Stevens v. Cooper, 1 John Ch., 429. In the case under
consideration, the proof falls far short of showing that
the writing was intended as a mortgage, but on the con-
trary the evidence manifestly shows, that the intention and
purpose of Schade was to vest in the defendant in error
an absolute legal estate and interest in and to the prem-
ises.

Again, it was urged by counsel that the cancellation of
the first deed to Schade as grantee, and the execution and
delivery of the second one by Hoos to the defendant in
error, did not, in law, divest him of the legal estate in the
premises. I think this is not the law of this case. We
find as exceptions to the general rule of law on this sub-
ject, that an unrecorded deed of land voluntarily given
up, and cancelled by the parties with intent to re-invest
the estate in the grantor, will, as between the parties and
all subsequent claimants nunder them, operate as a re-con-
veyance, and revest the estate in the grantor. Tomson
v. Ward, 1 N. H., 9. And in Commonwealth v. Dudley,
10 Mass., 403, it is said that ¢ where A, being seized and
possessed of land purchased by him of B, by a deed duly
executed but not recorded, contracted to sell the land to
C, and for that purpose cancelled B’s deed, who at A’s
request made & new conveyance to C., it was holden that
C’s title was valid notwithstanding A. continued in the
occupancy of the land jointly with C. after the last con-
veyance.”’

Such conveyance operates as an estoppel arising from
the voluntary surrender of the legal evidence by which
alone the estate could be supported ; and a conveyance to
a third person; makes a good title to the latter by opera-
tion of law. Trull v. Skinner, 17 Pick., 215. Nason
v. Grant, 21 Meaine, 160 ; and the grantee, by his volun-
tary act, having putit out of his power to produce the



JULY TERM, 1873. 147

Holmes v. Wilhite and Columbia.

evidence in violation of his understanding, and thereby
defeat the fair intention of the parties. Mussey v. Holt,
4 Foster, 252, .
Frederick Schade, having voluntarily surrendered the
legal evidence by which his claim could be supported, and
having directed a deed to be made to the defendant in
error for the premises, is estopped from introducing sec-
ondary evidence in violation of his undertaking ; it would
be fraudulent in him to attempt to defeat a title made
with his knowledge and concurrence, and for which, as it
appears, he received a satisfactory consideration. The
other justices concurring, the judgment must be affirmed.

JUDGMENT AFFIRMED.

ArBa HoLMES, PLAINTIFF IN ERROR, V. W. T. WILHITE
AND Jory L. CoLUMBIA, DEFENDANTS IN ERROR.

Practice: excerrioxs. Exceptions relating to instructions given
to a jury must be reduced to writing during the term at which the
trial took place.

Contract: RESCISSION: RECOVERY OF AMOUNT PAID. Plaintiffs and
defendants entercd into a contract whereby defendants agreed to
furnish plaintiffs certain machinery for the erection of a mill, in-
cluding an iron tube to go through the dam, the whole to be com-
pleted on the first day of December, 1868. Plaintiffs on their
part agreed to complete the dam, and erect the mill house ready
for the machirvery, by the fifteenth day of October, 1868. Al-
though not a part of the written contract, plaintiffs claimed that
to enable them to erect the dam and the mill-house by the time
limited, it was agreed that the tube for the dam shounld be fur-
nished by the first of October, 1868. The defendants did not
deliver it until late in November. Although, thus delayed, plain-
tiffs received the tube and completed the dam, but never erected
the mill-house or did anything further nnder the contract. Shortly
after they brought suit against defendants, to recover back money
advanced on the contract, and for damages. Held, that if the
tube was necessary to the proper completion of the dam, it
should have been furnished whenever the dam was in that state of



148 SUPREME COURT OF NEBRASKA,

Holmes v. Wilhite and Columbia.

advancement to require it, and not being so furnished, plaintiffs
might have terminated the contract; as they did not chose to do
{his but received the tube and completed the dam, no rescission of
the contract was shown, and plaintiffs were not in a situation to
recover back the money they had advanced on it.

TrIs was an action upon a contract in the following
terms: ¢ This article of agreement entered into this 20th
day of August, 1868, between Holmes and Gould of the
first part, and Wilhite and Columbia of the second part,
witnesseth ; that Holmes and Gould of the first part do
agree to furnish to the parties of the second part the fol-
lowing : one tube to go through the dam, 36 or 40 inches
in diameter, 18 or 20 feet long. One 30 inch Franklin Tar-
bine Wheel. 2 pr. of 3} feeb old quarry burrs. 1 Bolt
and Conveyor Reel, 30 inches diameter, 20 feet long. 1
cet of blast elevators complete. 1 set of wheat elevators.
1 set of meal elevators. 1 Smut Machine to clean from
20 to 40 bushels per hour. 1 pair beam scales to weigh
20 bushels with hopper for do. All the shafting, gearing.
pullies, and belts to run the above named machinery, also
all the lumber necessary to do the mill-wright work, and
to do the same with the exception of the flume. The
above named work to be completed December 1st, 18068,
for the sum of $4,870, in payments as f.llows: $1,000
cash in hand $1,200 forty days after date. $1,170 ou com-
pletion of the mill, and the balance $1,500 to be divided
into three equal payments as follows. $500 a note at 60
days. $500 a note 90 days, and $500 note at 120 days
from completion of mill. In consideration of the above
the 2d parties-agree to put the dam and flume com plete,
ready for the wheel ; also to finish all the timber for the
hust and build the mill-house complete, with floors and
stairs, and also agree to have the mill-house ready for
machinery by October 15, 1868 ; and do also agree to do all
the hauling of machinery from the machine shop, and
board all the hands while at work on the mill.  They also
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agree to pay to the parties of the first part, the sum of
$4,870 in payments as above.
(Signed.) Horumes AND GouLp.
‘WiLHITE AND COLUMBIA.
By WiLHITE.

Plaintiffs alleged as a breach, that although they duly
performed all the conditions of the agreement, on their
part which could be performed, and were on the first day
of December, 1868, and afterwards, ready and willing and

"duly offered to receive said machinery, and have such
mill wright work done, but the defendants refused to fur-
nish and deliver the machinery and do the said work;
that defendants wholly failed to comply with their said
agreement, to the great damage of plaintiffs, in the sum
of six thousand two hundred and fifty dollars ; that plain-
tiffs paid defendants sixteen hundred dollars upon the
contract ; and that plaintiffs erected the mill-house and
made ready for the machinery and mill wright work in
all things.

Defendant, Arba Holmes, in his answer, denied the
allegations of the petition, and alleged that he and the
said Gould did enter upon and commence the said work,
and did procuie and find the material necessary for per-
forming the conditions of said agreement, on their part to
be performed ; that they prepared a large part of the
machinery, and delivered to the plaintiffs the tube to go
through the dam ; that the plaintiffs did not by the 15th
of October, 1868, build the mill dam, put in the flume
and erect the mill house ; that plaintiffs did not make the
payments for said machinery according to the said agree-
ment ; and that by reason of the default on the part of
plaintiffs, the defendant had been damaged in the sum of
two thousand dollars.

Defendant admitted the payment of six hundred dollars
in cash, and a span of mules worth four hundred dollars,
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and asked judgment against plaintiffs for the sum of one
thousand three hundred and fifty dollars,

The cause was tried before Mr. Chief Justice Mason,
sitting in the district court of Otoe county, and a jury,
at the March Term, 1871.

On the part of the plaintiffs John L. Columnbia testi-
fied : ““We commenced work on the 26th day of August.
We did not get the tube on the first of October. On the
last of November they sent the tube to us. We were
ready for the tube about the middle of September, and,
sent for it the first of October, 1868, but it was not ready.
Gould sent it about the last of November. We paid
$600 in money and $450 in mules when the contract was
signed, and afterwards $200 on the first of October, 1868.
The tube was forty-two inches in diameter and eighteen
feet long, and was worth $200 in a mill, but to us with-
outthe other machinery, was worth nothing. Gould sent
to get the length of the shafting through the mill. Gould
said in October, 1868, that they could not finish the
machinery according to contract. The iron tube was to
go through the stone dam, and bhe cemented into the
dam, and without the tube we could not go on with the
dam, and as they did not furnish the tube in time, we
could not finish the dam before the ground froze, and the
tubeand dam both were washed out and rendered useless
that winter. The mill was to rest on the dam, and could
not be put up till the dam was done.”’

W. T. Wilhite also testified: e sent two teams
about October 1st, 1868. e sent a team a second time
in November, after the tube. Each time (fould said they
had not any of the machinery ready. On the first of
May, Gould said he would finish the machinery if he
could, and that he had some commenced but never finish-
ed it, or any of it, except the tube. Wegot out the tim-
ber, lumber and frame for the mill. and were ready in
time to go on with the mill if we could have got the
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machinery, but as we never got the machinery we lost all
the timber, which now lies on the ground and is worth-
less. Gould said in the spring of 1869 that nothing hut
the tube was done. . In October, 1858, the foreman showed
me some machinery that they had begun to work out,
but nothing was then complete. Gould said in the spring
of 1849, that he had been obliged to cut up most of the
shafting and to use considerable of the machinery in oth-
er mills. I was in the foundry in May, 1869, and no
machinery was completed then.”’

William Lambert, a witness for the plaintiffs, corrobo-
rated the testimony above given, concerning the delay in
the arrival of the tube and the erection of the dam.

On the part of defendant, Arba Holmes testified :
‘“We proceeded with the work on the machinery for the
mill, as far as we could before the mill house and dam
were erected ; about the first of October, 1868, we sent
our millwright to take the measurement of the mill build-
ings =0 that we could proceed with the work ; he found
they had no buildings up and nothing in readiness. The
last of October Wilhite was at the foundry, when I showed
him the different articles of machinery made for them,
and he was well pleased with them. This was after my
dissolution of partnership with Gould ; I informed Wil-
hite that Gould would continue and complete the work
for them when they were ready for it; I did not see or
hear of them until the following May, when I had some
talk with them about the mill, and they left to make some
arrangements with Gould ; I did not see them until the fall
of 1869, when they called at my house and demanded the
money paid back to them. I answered them that I could
not pay them any money, but if they would let me know
when they got ready for the machinery I would finish it ;
I took an invoice of machinery that we had worked out,
and the same was worth twelve hundred and fifty dollars,
- and the same could not be sold for one-half what it cost
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us to worx it out. The tube sent to plaintiffs was worth
two hundred and fifty dollars cash. Gould mo.tgaged all
the machinery in the foundry and it was sold on the mor. -
gage in the spring of 1869.”’

John M. Bingham testified : ¢ Defendant purchased
a boiler shell, to be used in a flume to convey water to the
wheel for the mill, and got all shafting nezessary to run
the mill and gearing, except one section of the main shaft,
which was not got out because defendant did not know
how long it was to be made, until the mill-house was put
up. * * These materials were obtained by the defend-
ant for plaintiffs in the summer and fall of 1868. All
of the castings I have mentioned were got out before the
month of October, 1868. I was on the grounds where
the mill was to be put, in March, 1869, and neither the
mill-dam or mill-house were then completed.”’

‘William L. Soper testified: ¢“No mill-house was erected.
Plaintiffs bunilt a wall across the river, six feet at the bot-
tom, and four feet at the top. It wasa convex wall, with
wing walls, about eighteen feet long. T do not think it
was a sufficient mill dam. T saw the tube in the wall.
It now lies in the river about one hundred feet below the
wall where it was placed. It was washed out two or

. three weeks after the erection of the wall. Material was

hauled for a building some time in the fall, and month
of December, 1868.°’

W. W. Soper testified: ¢‘ The plaintiffs have not since
the fall of 1868, erected eithe:a mill dam or the mill
house. The tube was there in the fall of 1868. Tt was
washed out in the latter part of the fall, or first of the
winter of 1869. Material for a building was hau'ed
there in the fall of 1868, but it was never erected.”’

Certain instructions to the jury were asked for by the
defendant which were refused by the court. The jury
returned a verdict for plaintiffs in the sum of eleven hun-
dred and thirty-five dollars. Defendant filed a motion
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for a new trial, and the same was taken under advisement
by the court. At the December Term, 1871, the court
averruled the motion for a new trial, and rendered judg-
ment on the verdict.

The defendant, Arba Holmes, brought the case to this
court by petition in error.

Seth Robinson, (with whom was also E. E. Brown,)
for plaintiff in error, presented the following points:

I. First. Holmes and Gould were bound, upon per-
formance by Wilhite and Columbia, to perform on their
part by the first day of December, 1868; and in no case
could they be liable for a breach of their agreement, and
no such breach could possibly happen before that time,
unless, after performance by Wilhite and Columbia, they
distinetly incapacitated themselves to perform, and this
they did not. 2 Pars. Contr., 666, 667, and notes.

Second. The application of the principle above stated
to the present case is not affected by the fact that irrel-
evant testimony, not objected to, was admitted, tending
to show that Wilhite and Columbia proposed to erect their
mill in such form that one end of it would rest on the
dam, which would, therefore, have to be built, and the
tube which was to go through the same furnished, before
the mill-house could be erected. Ifis not affected by
such testimony for the following reasons: 1st. The con-
tract contains no covenant or provision for the erection
of the mill in such form. 2d. It is not necessary that
mills, in general should be so erected. 3d. There is no
proof that the mill in controversy must needs have been
so erected, or that Holmes and Gould knew that it must;
which proof, though clearly objectionable in this case, if
admitted without objection, might have justified the ver-
dict, there being no error in the instructions.

Third. But Holmes and Gould were bound to perform
by the first day of December, only in case Wilhite and
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Columbia performed by the fifteenth day of October ;
and if the latter failed then, but performed after that,
Holmes and Gould were entitled to a reasonable time
after such tardy performance to perform on their part
and to such damages as they might have sustained by
reason thereof.

Fourth. Performance by Wilhite and Columbia was a
condition precedent to their right to demand perform-
ance of Holmes and Gould. Barruso v. Madan, 2 Johns.
145. Cunningham v, BMorrell, 10 Johns., 203. Par-
melee v, Oswego & S. R. R. Co., 6 N. Y., 74, Grant
v. Johnson, 5 N. Y., 247.

Fifth. The rights of the parties under the contract
appear to be these: 1st, Performance by Wilhite and
Columbia was a condition precedent but substantial per-
formance was suflicient, so that though they failed to per-
form on the precise day, yet afterwards should perform,
as such partial failure would not in this case be destruc-
tive of the contract but compensable in damages, and as
Holmes and Gould had already received a substantial
portion of the price to be paid, they were bound to per-
form within a reasonable time after such tardy perform-
ance. 2 Pars. Contr., 679, 681. 2d. But here is, by
confession, a total failure on the part of Wilhite and
Columbia to perform the condition precedent, rendering
performance by Holmes and Gould impossible. By the
default of the former the latter never had an opportunity
to perform. ‘The former cannot recover on any ground ;
being themselves in default, they cannot take advantage
of their own wrong to rescind the contract and recover
the money paid. 2 Pars. Contr., 679. And having
wholly failed to perform the condition precedent they
cannot sue on the contract for a failure which was inevit-
able by reason of their own default. Holines v. Boyd-
ston, 1 Neb., 346. 2 Pars. Contr., 675. Chitty Contr.,
*637-+638. '
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Siazth. The mill-house was never erected, and there-
fore the verdict cannot be sustained, independently of
any errovs in the instructions of the court. From and
after the fifteenth day of October, 1868, Holmes and
Gould became vested with a right of action against Wil-
hite and Columbia for failure to perform on their part;
and this right of action could only be divested by an
accord and satisfaction or a technical release. McKnight
v. Dunlop, 5 N. Y., 537. Bowman v. Teall, 23 Wend.,
306.

II. First. But, if it were possible to uphold the ver-
dict by the testimony, still the courterred, Wilhite and
Columbia, being by the contract first to perform and fail-
ing to do so, Holmes and Gould could not be in default.
2 Pars. Contr., 675. Though the latter were unable to
perform, though they distinctly and unequivocally dis-
abled themselves to perform, it would make no differ-
ence. For, where the plaintiff is bound by a covenant
in the nature of a condition precedent, he is bound to
perform it before he can complain of the defendant on
any account. Robb v. Montgomerg, 20 Johns., 15. Sage
v. Ranney, 2 Wend., 532. Champion v. White, 5 Couw.,
509.

In such case the rule is this: The plaintiff may, not-
withstanding the defendant has incapacitated himself, go
on and perform and then recover of the defendant his
damages, relying upon the contract; or he may imme-
" diately rescind and recover what he has paid.

Second. A contract rescinded in part is rescinded in
whole, rescinded as to one party is rescinded as to both.
Lattimore v. Harson, 14 Johns.,, 330. Coolidge w.
Brigham, 1 Met., 547. Towers v. Barrett, 1 Term, 133.
Gillett v. Maynard, 5 Johns., 85. Chitty on Cont.,
640% note 2. Baltle v. Rochester Bank, 3 N. Y., 88.
Hunt v. Silk, 5 East, 449. Conner ». Henderson, 16
Mass., 319.
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Stevenson and Hayward, for defendants in error, con-
tended:

Exceptions must be reduced to writing at the same term
at which the case is tried and verdict rendered. Code,
See. 308.

If it be the law that a case may be passed over three
terms of the court, and a bill of exceptions prepared,
signed and filed fourteen months after the trial, then the
statute may be entirely evaded, the protection from long
delays entirely lost to parties and no correct and complete
bill of exceptions can be made. Cases must then come
to this court, as this does, on so much of the testimony as
counsel can remember for fourteen months. If it can be
done one year, it can be for five years. This is clearly
not the law. Monroe v. Elburt, 1 Neb., 74. Doe v.
Broun, 6 Ohio State, 12. Kline v. IWynne, 10 Ohio
State, 223. Hicks v. Person, 19 Ohio 426.

But the exceptions filed show no error. The plaintiff
in error, Holmes, cannot insist upon the first point in his
motion for a new trial, because the record shows that at
the time his first instruction was modified and changed
by the court, he expressly accepted of such modification.

If both parties failed to comply with the terms of the
contract, the plaintiffs below could recover back the inoney
paid on the contract. The testimony of two witnesses,
both nndisputed, shows that about the first of October,
1868, Gould said they could not have the machinery ready
according to their contract. Also, that in the winter of
1869, Gould cut up and used in other mills, most of the
machinery that he had commenced, and Holmes swears
that Gould mortgaged the machinery, and that in the
spring of 1869, it was all rold under the mortgage. This
shows that they failed to comply with, and abandoned the
contract. This gave plaintiffs a right to recover back the
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money paid on the contract. Eaton v. Redick, 1
Neb., 308,

The whole proof shows that Wilhite and Columbia
went on in good faith, made their first payments, put in
their dam, got out the timbers and lumber for the mill,
and on the 1st of October, 1868, were ready to use and
sent for the machinery. They had then done all that
could be done, without the tube. In November, after the
tube was received, they did the best that men could do to
go on with the contract; while Holmes and Gould did
nothing, but abandoned the contract and sold out their
stock and machinery. They can not be benefited by their
own .wrong. 1 Graham and Waterman on New Tvials,
323. State v. Wissmark, 36 Missonri, 592,

The third, fourth, and fifth points depend upon the
weight and sufficiency of the evidence and cannot be
decided where all the proof is not before the court. This
case had lain fourteen months after trial and it was impos-
sible for any counsel to remember all the evidence. The
whole testimony of one Powell is leftout. The plaintiffs
below examined the carpenter who did the work on the
mill, and not one word of his testimony is here. This
court cannot consider the sufficiency of the proof unless
it is all before the court. AMidland Puacific R. E. .
MeCartney, 1 Neb., 404 Morton v, Sanders, 1
Dana, 14.

If this court were to consider these pointg, then the
verdict should not be disturbed, because there is testimo-
ny sustaining it. Dreese v. State, 12 Ohio State, 156.
State v. Lamont, 2 Wis., 437. Cook v. Helms, 5 Wis.,
107. Lockwood v. Stewart, 12 Wis., 628. Hendy .
Smith, 28 Georgin, 308. Bowman v. Torr, 3 Clarke,
(Towa), H74.

‘Where the evidence is conflicting the verdict should not
be set aside.  Edminston v. Garriston, 18 Wis., 594.  Rob-
bing v. Alton Ins. Co., 12 Missouri, 381. 1 Graham



158 SUPREME COURT OF NEBRASKA,

Holmes v. Wilhite and Columbta.

and  Waterman on New Trials, 389. MecKnight wv.
Wells, 1 Missouri, 13.

The verdict is clearly according to law. The plaintifts
were entitled to recover back the money paid, with inter-
est. The jury gave them less than was paid even if we
allow Holmes and Gould all that Holmes swore the tube
was worth. The damages were too low, and of this
Holmes cannot complain.  Justice has been done between
the parties, and the court will not grant a new trial, even
if there has been a technical error. Graham and Water-
man on New Trials, 388-398.

No other points were made in the motion for new trial
and no others can be considered. Jidland Pacific R.
R. v. McCurtney, 1 Neb., 404,

Laxg, Cu. J.

Several errors are’ alleged to have occurred in the court
below, but the only one we can here consider is that which
relates to the sufficiency of the evidence to sustain the
verdict. Those exceptions relating to the instructions
given to the jury, were not reduced to writing during the
term at which the trial took place, as the statute positive-
ly requires, and therefore they must be deemed to have
been waived.

But we think that, giving to the testimony all that can
possibly be claimed of it by the defendants in error, it
will not support the verdict, and therefore a new trial will
have to be awarded.

By the terms of the written contract, about which there
is no dispute, the plaintiff in erros and one Gould, who
was his partner, agreed to furnish certain wmachinery,
lumber and labor, in the erection of a mill, which the
defendants in error had undertaken to build. And it was
stipulated that the same was to be completed by the first
day of December, 1868,
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On the part of Wilhite and Columbia, the defendants
in error, it was agreed that they would put in the dam
and flume complete, ready for the wheel, build the mill
house complete and have it ready for the said machinery
by Oc.ober 15, 1868. And this appears to have been
necessary in order to have enabled Holmes and Gould to
perform their part of the contract within the stipulated
tinie.

'The testimony shows that both parties entered upon
the performance of their respective portions of the work,
but the dam even was not completed until sometime after
the first of December, the time fixed upon for the com-
pletion of the mill-wright work by Holmes and Gould.

Shortly after the completion of the dam, however, it was
washed out, and destroyed, and Wilhite and Columbia
never erected the mill house which was to receive the
machinery and work of the plaintiff in error. In this
condition of affairs, Wilhite and Columbia seek to recov-
er back the money advanced to Holmes and Gould, some-
thing over a thousand dollars, and the question to be
decided is, can they do it?

It ought, perhaps, to be stated that it is claimed by the
defendants in error, that the delay in the completion of
the dam was occasioned by the failure of Holmes and
Gould to furnish a certain iron tube, valued at some two
hundred and fifty dollars, to go through the dam, in time
to have enabled them to get it ready any sooner than
they did.

The weight of testimony seems to be, that it was, in
fact, necessary to have this tube when the dam was being
built, so as to insert and cemient it in its proper place,
and it may have been the understanding of the parties
that it should have been ready the first of October, as is
claimed. If the fact be established that the tube was
necessary to the proper completion of the dam, so as to
fit it for the reception of the mill house, one end of
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which it was to support, then I am of the opinion that
it would be a reasonable construction of the contract to
hold, that it should have been furnished whenever the
dam was in that state of advancement to require it, and
in time so0 as not to delay the work. And if it had not
been so furnished, it is very likely that Wilhite and Co!-
umbia might have terminated the contract, and recovered
back the money they had advanced thereon.

But they did not chose to do this. They received the
tube about the last days of November, without any serious
.objection so far as can be gathered from the record, and
went on and completed the dam, notwithstanding they
had suftered a delay of considerably over a month, in con-
sequence of not getting it earlier. Soon after this the
damn was destroyed, as before stated, and nothing further
was done by either party toward the completion of the
work. .

I do not think any rescission of the contract has been
shown, but, on the contrary, that it is still open and sub-
sisting between the parties to it. This being so, Wilhite
and Columbia are not in a situation to recover back the
money they had advanced on it.

The judgment must be reversed, and a uew trial
awarded.

REVERSED AND REMANDED FOR TRIAL DE XNXOVO.

MR. Justice MAXWELL concurs.  MR. Jusricr Gaxer,
having been of counsel in the court below, did not sit.
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Witttam H. BOYER, PLAINTIFF IN ERROR, V. WILLIAM
P. CLARK AND AsroN M. McCANDLESS, DEFENDANTS
IN ERROR.

Set-off. As a right demandable, set-off can only be applied to the
purposes for which it is conferred by statute; and, in Nebraska,
this statutory right extends only to actions founded on contract,
and not to mutual judgments.

To sct off one judgment ag:inst another i3 not a
legal power; it is discretionary, and the propriety of its exercise
must he determined from all the circumstances of each ease in
which the set-off is sought to be made.

: arrorNEY’S LigN. The lien of an attorney, upon a judgment
obtained by him, to the extent of his reasonable fees and dis-
bursements, is paramount to any rights of the parties in the suit
or to any set-off.

—: UNLIQUIDATED DAMAGES. A claim for damages, the recovery
of which is still uncertain, or a claim which arises ex delicto, can-
not be the subject of set-off.

Ox the 27th day of December, 1872, Boyer obtained a
judgment against W. P. Clark, for the sum of $37.89,
and $9.15, costs of suit. At the time Boyer commenced
that action, he procured an order of attachient against the
property of Clark upon the usual undertaking therefor.
Clark employed McCandless as attorney to procure the
dissolution of this attachment, and being unable to pay
MecCandless for his services, assigned to him all his right,
title, and interest in said undertaking, and all right of
action that might accrue to him by virtue of the same.
McCandless procured the dissolution of the attachment,
and judgment was then rendered against Clark as above
stated. An action was then brought on the undertaking
by McCandless, but in the name of Clark, for damages
sustained by Clark for the wrongful issuance of the order
of attachment, and judgment thereon rendered :gainst
Boyer for the sum of $10.00 and $6.50 costs of suit.
Clark at once assigned thi