Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/

10/08/2026 02:38 AM CDT

522

224 NEBRASKA REPORTS

STATE OF NEBRASKA, APPELLEE, V. ARCHIE M. BISHOP,
APPELLANT.
399 N.W.2d 271

Filed January 16, 1987. No. 86-436.

Implied Consent: Miranda Rights: Blood, Breath, and Urine Tests. There is no
requirement in this jurisdiction that Miranda warnings be given prior to a
request to submit to a chemical test of blood, breath, or urine.

Implied Consent: Blood, Breath, and Urine Tests: Right to Counsel. Under the
implied consent law, a driver is not entitled to consult with an attorney, nor is a
delay in the test required should a driver request to consult with an attorney.
Implied Consent: Constitutional Law: Evidence: Self-Incrimination. Evidence
obtained in the implied consent context is not testimonial or communicative and
does not fall within the privilege against self-incrimination.

Arrests: Probable Cause. Probable cause for a warrantless arrest exists when, at
the time of the arrest, the officer had knowledge of the facts and circumstances
based on reasonably trustworthy information which was sufficient to warrant a
prudent man in believing the defendant had committed or was committing an
offense.

Arrests. A suspect may not defeat a warrantless arrest which has been set in
motion in a public place upon probable cause by the expedient of escaping to a
private place.

Constitutional Law: Criminal Law: Due Process: Jury Trials. The U.S.
Constitution, through the due process clause of the 14th-amendment, requires
the states to provide a trial by jury whenever the 6th amendment would so
require if the case were in federal court.

Constitutional Law: Jury Trials: Waiver. A voluntary waiver of the
constitutional right to a jury trial must be express and intelligent.

Jury Trials: Waiver. A demand is required to invoke the statutory right to a jury
trial for a petty offense in county court. A failure to file a timely request in
accordance with the rules of court constitutes a waiver of the statutory right to a
jury trial.

Appeal from the District Court for Red Willow County:

Jac

K H. HENDRIX, Judge. Judgment on count I affirmed as

modified. Judgment on count II affirmed. Judgment on count
II1 reversed, and the cause remanded for a new trial.

Clyde F. Starrett, for appellant.

Robert M. Spire, Attorney General, and Janie C.

Cas

taneda, for appellee.

KrivosHa, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.
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BOSLAUGH, J.

The defendant was found guilty of driving while under the
influence (count I), refusing a chemical test (count II), and
resisting arrest (count III). On count I he was fined $250 and
sentenced to 7 days in jail, and his operator’s license was
revoked for 6 months; on count II he was fined $200 and
sentenced to 7 days in jail, the sentences to run concurrently;
and on count IIT he was fined $250. He was found not guilty of
leaving the scene of a property damage accident (count IV).

The district court affirmed the convictions and sentences.
This appeal followed.

The incident which led to the convictions occurred on
December 22, 1984. On that evening, at approximately 8:50,
Officer Barbara McMullen was traveling south on U.S.
Highway 83, near McCook, Nebraska, when she observed the
defendant’s vehicle turn north onto the highway. The officer
then observed the vehicle swerve from the roadway onto the
shoulder of the road several times, heard the sound of metal on
metal, and saw the vehicle “come off of a highway steel
reflector post” and continue down on the grass and snow. The
officer turned her vehicle around, activated the red lights, and
began to follow the defendant’s vehicle. While she followed, the
defendant’s vehicle twice swerved into the oncoming traffic
lane. The officer activated her police siren and observed the
defendant drive in the oncoming lane for 250 feet and then turn
into a farmyard.

The officer followed the defendant into the farmyard and
approached the defendant as he stepped out of his vehicle. She
asked to see his driver’s license, and the defendant handed her a
handful of papers, from which she located a Colorado license.
Asthey talked, the officer noticed a strong odor of alcohol, that
the defendant held onto the car, and that he had “extreme
difficulty” standing without holding onto something. His face
was very red, and his eyes were bloodshot. His speech was
blurred and hard to understand. He was having difficulty
understanding questions. The defendant was asked to submit to
a preliminary test but refused to do so.

At that time a second officer, Sgt. Rick Stalder, arrived.
After he was apprised of the situation, Sergeant Stalder
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informed the defendant that he was under arrest and had to
accompany the officers to the station. The defendant refused to
leave his property, got into his vehicle, and attempted to shut
the door. He then held on to the doorjamb with one hand and
the steering wheel with the other. Officer McMullen testified
she pulled his fingers from the steering wheel with “a great deal
of effort,” and Sergeant Stalder pulled him out of the car. Once
out of the car, the defendant “went limp and let himself fall to
the ground,” and the officers were required to expend “a good
deal of effort” to handcuff him. When the defendant refused to
get up, he was pulled up by the officers and forcibly placed in
the patrol car. The defendant’s car keys remained in the ignition
during the struggle. The officers’ testimony as to the
circumstances of the arrest was not disputed.

En route to the station, the defendant complained of an
injury to his hand and asked to be taken to the hospital. Officer
McMullen communicated this request to Sergeant Stalder, who
advised her to proceed to the station. Once there, several people
examined the defendant’s hand while Officer McMullen read
the informed consent form to the defendant and asked him to
take a breath test. The defendant refused to sign the forms or
take the test.

The defendant was then transported to the hospital, where he
again refused to submit to a chemical test, and also refused
treatment of his hand. He was taken back to the station and
placed in jail. About 1 hour later he was taken back to the
hospital and treated.

At trial the State presented the officers’ testimony and
rested. The defendant presented several witnesses who testified
they had seen the defendant at various times on the day of his
arrest and that he had appeared not to be intoxicated.

The defendant alleged 10 assignments of error but failed to
brief 6 of them. Accordingly, our review will be limited to those
discussed in his brief. See Neb. Ct. R. of Prac. 9D(1)d (rev.
1986). See, also, State v. Lynch, 223 Neb. 849, 394 N.W.2d 651
(1986).

The defendant first assigns as error the trial court’s denial of
his motion to suppress all evidence obtained after the defendant
was stopped. It is the defendant’s position that suppression was



STATE v. BISHOP 525
Cite as 224 Neb. 522

required because the officers failed to give the defendant the
Miranda warnings when he was arrested. This contention is
without merit.

There is no requirement in this jurisdiction that Miranda
warnings be given prior to a request to submit to a chemical test
of blood, breath, or urine. State v. Klingelhoefer, 222 Neb. 219,
382 N.W.2d 366 (1986); Fulmer v. Jensen, 221 Neb. 582, 379
N.W.2d 736 (1986); Wiseman v. Sullivan, 190 Neb. 724, 211
N.W.2d 906 (1973). In addition, under the implied consent law,
a driver is not entitled to consult with an attorney, nor is a delay
in the test required should a driver request to consult with an
attorney. Fulmer, supra. Evidence obtained in the implied
consent context is not testimonial or communicative and does
not fall within the privilege against self-incrimination. Fulmer,
supra. See, also, Schmerber v. California, 384 U.S. 757, 86 S.
Ct. 1826, 16 L. Ed. 2d 908 (1966).

The defendant next contends the county court erred in
finding that the officers properly entered the defendant’s
property without a warrant. The defendant argues that the
officers should have obtained a warrant for his arrest before
entering his property. This contention is not supported by the
facts or the law.

Neb. Rev. Stat. § 29-404.02 (Reissue 1985) provides for
warrantless arrest if an officer has reasonable cause to believe a
person has committed

(2) A misdemeanor, and the officer has reasonable
cause to believe that such a person either (a) will not be
apprehended unless immediately arrested; . . . (¢) may
destroy or conceal evidence of the commission of such
misdemeanor; or (d) has committed the misdemeanor in
the presence of the officer.

Probable cause for a warrantless arrest exists when, “at the
time of the arrest, the officer had knowledge of the facts and
circumstances based on reasonably trustworthy information
which was sufficient to warrant a prudent man in believing the
defendant had committed or was committing an offense.” State
v. Evans, ante p. 64, 67, 395 N.W.2d 563, 566-67 (1986) (citing
Statev. Ware, 219 Neb. 594, 365 N.W.2d 418 (1985)). See, also,
State v. Tipton, 206 Neb. 731, 294 N.W.2d 869 (1980).



526 224 NEBRASKA REPORTS

The officers clearly had probable cause to arrest the
defendant. Officer McMullen saw the defendant drive
erratically, observed him drive over a reflector post, and
observed that the defendant appeared to be intoxicated. This
was sufficient cause to support the officer’s belief the defendant
had committed a misdemeanor in her presence: driving while
intoxicated. Further, the delay caused by obtaining a warrant
could have resulted in the destruction of evidence: the
metabolism of the alcohol in the defendant’s body. See, State v.
Hoalligan, 222 Neb. 866, 387 N.W.2d 698 (1986); Schmerber v.
California, supra.

The warrantless arrest was not invalid because it occurred on
the defendant’s property. In State v. Penas, 200 Neb. 387, 263
N.W.2d 835 (1978), we held that a warrantless entry is valid if
the police officer enters under exigent circumstances such as hot
pursuit or the imminent destruction of evidence. This holding
was grounded on United States v. Santana, 427 U.S. 38, 96 S.
Ct. 2406, 49 L. Ed. 2d 300 (1976). In Santana the U.S. Supreme
Court held that a suspect may not defeat a warrantless arrest
which has been set in motion in a public place upon probable
cause by the expedient of escaping to a private place. The arrest
in Santana occurred in the vestibule of the accused’s home.

The defendant contends that several recent Supreme Court
cases cast doubt on the continued validity of our holding in
Penas. The cases cited are not applicable here because they
involved warrantless arrests in a home in the absence of exigent
circumstances. The defendant in this case was arrested in his
farmyard after the arresting officer had actively pursued him
on the highway for several minutes, with red lights flashing and
the siren activated. Further, evidence of the defendant’s
intoxication would have been lost had the officers waited to
obtain an arrest warrant. These facts constituted exigent
circumstances which justified the warrantless entry onto the
defendant’s property.

The defendant next assigns as error the county court’s
overruling of his motion for a jury trial. The defendant
contends he should have been granted a jury trial on each
charge.

The defendant was arraigned on January 17, 1985. He was
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represented by counsel and informed by the court of his right to
a jury trial. Pleas of not guilty were entered and a hearing on
motions set for February 14, 1985. A motion for a jury trial was
filed and bears a handwritten notation “hand delivered 2-6-85.”
It is signed by the defendant’s attorney. The trial court denied
the motion as untimely.

The rules of the county court of the 14th Judicial District of
Nebraska (rev. 1984) were introduced into evidence and appear
in the record. Rule 25 provides that all demands for a jury trial
in misdemeanor cases must be made within 10 days following
the entry of a plea of not guilty. The rule draws no distinction
between jury trials provided for by statute and those
constitutionally required.

The U.S. Constitution, through the due process clause of the
14th amendment, requires the states to provide a trial by jury
whenever the 6th amendment would so require if the case were
in federal court. State v. Lynch, 223 Neb. 849, 394 N.W.2d 651
(1986). A jury trial is not constitutionally required in every
criminal case, but must be provided when the offense is
“serious.” Id. A serious offense is one which carries a maximum
penalty in excess of 6 months’ imprisonment. Baldwin v. New
York,399 U.S. 66,90 S. Ct. 1886, 26 L. Ed. 2d 437 (1970).

The right to a jury trial is a personal right which may be
waived by the defendant. State v. Miles, 202 Neb. 126, 274
N.W.2d 153 (1979); State v. Godfrey, 182 Neb. 451, 155
N.W.2d 438 (1968), cert. denied 392 U.S. 937, 88 S. Ct. 2309, 20
L. Ed. 2d 1396. See, also, Fed. R. Crim. P. 23(a). A voluntary
waiver of this right must be express and intelligent. Stare v.
Miles, supra. See, also, Patton v. United States, 281 U.S. 276,
50S. Ct.253, 74 L. Ed. 854 (1930). Waiver cannot be presumed
from a silent record. State v. Predmore, 220 Neb. 336, 370
N.W.2d 99 (1985).

The right to a jury trial is also provided by statute. Neb. Rev.
Stat. § 24-536 (Reissue 1985) provides that “[e]ither party to
any case in county court, except criminal cases arising under
city or village ordinances, traffic infractions, and other
infractions . . . may demand a trial by jury” A demand is
required to invoke the statutory right to a jury trial. State v.
Vernon, 218 Neb. 539, 356 N.W.2d 887 (1984). A failureto file a



528 224 NEBRASKA REPORTS

timely request in accordance with the rules of court constitutes
a waiver of the statutory right to a jury trial. Id. A defendant
charged with driving under the influence, pursuant to Neb.
Rev. Stat. § 39-669.07 (Reissue 1984), has a right under
§ 24-536 to demand a jury trial. State v. Karel, 204 Neb. 573,
284 N.W.2d 12 (1979).

The defendant was charged with four separate counts. The
charge of resisting arrest was filed pursuant to Neb. Rev. Stat.
§ 28-904 (Reissue 1985). That offense is classified as a Class I
misdemeanor, and carries a maximum penalty of 1 year’s
imprisonment, or a $1,000 fine, or both. Neb. Rev. Stat.
§ 28-106 (Reissue 1985). It is a serious offense for which a jury
trial is constitutionally required unless waived by the
defendant. See, Baldwin v. New York, supra; Patton v. United
States, supra.

There is no showing, on the record, that the defendant
waived a jury trial on this matter. To the contrary, the defendant
requested a jury trial and was denied it solely on the grounds the
request was untimely. Since the record does not show that the
defendant knowingly and intelligently waived his right to a jury
trial on the charge of resisting arrest, the judgment on count I1I
must be reversed and the cause remanded for a new trial.

The charges of driving while under the influence of drugs or
alcohol pursuant to § 39-669.07 and refusing to take a chemical
test pursuant to Neb. Rev. Stat. § 39-669.08 (Reissue 1984) are
Class W misdemeanors and, for first offense, carry maximum
and mandatory penalties of 7 days’ imprisonment and fines of
$200. § 28-106. They are petty offenses for which a jury trial is
not constitutionally required. See State v. Lynch, supra. As to
these charges, the defendant had only a statutory right to a jury
trial, for which a proper demand was required. See, State v.
Karel, supra; State v. Vernon, supra.

The defendant requested a jury trial February 6, 1985, more
than 10 days after his plea of not guilty was entered on January
17, 1985. His request was untimely under the court rules and
constituted a waiver of his statutory right to a jury trial on these
charges. The county court therefore properly overruled his
request for a jury trial on these charges.

The defendant also contends the evidence was insufficient to
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support the finding of guilty. As the cause is being remanded on
the charge of resisting arrest, we will not review the evidence
concerning that count.

In determining the sufficiency of the evidence,

“[T]his court [will not] resolve conflicts in the evidence,
pass on the credibility of witnesses, determine the
plausibility of explanations, or weigh the evidence. Such
matters are for the trier of fact, and the verdict must be
sustained if, taking the view most favorable to the State,
there is sufficient evidence to support it.”
State v. Ellis, 223 Neb. 779, 783, 393 N.W.2d 719, 722 (1986)
(citing State v. Rolling, 209 Neb. 243, 307 N.W.2d 123 (1981)).
A guilty verdict will not be reversed by this court unless the
evidence presented is so lacking in probative force that it is
insufficient as a matter of law. State v. Babajamia, 223 Neb.
804, 394 N.W.2d 289 (1986).

There was substantial evidence to support the court’s finding
that the defendant operated a motor vehicle while intoxicated.
Officer McMullen testified the defendant drove erratically,
appeared intoxicated, and had a strong odor of alcohol about
him. Sergeant Stalder testified the defendant was, in his
opinion, “very intoxicated.” Although the defendant disputed
this testimony, it was sufficient to support a conviction for
operating a motor vehicle while under the influence of alcohol.
See Wisch v. Jensen, 221 Neb. 609, 379 N.W.2d 755 (1986).

The finding that the defendant refused to submit to a
chemical test is also supported by the record. The test used to
determine whether a driver has refused to submit to a test is
whether the driver conducted himself in such a way that a
reasonable person would be justified in believing the driver had
understood he had been asked to take the test but refused to do
so. Bauer v. Peterson, 212 Neb. 174, 322 N.W.2d 389 (1982).
Officer McMullen testified the defendant refused to sign the
implied consent form and twice refused to submit to a test of his
blood alcohol content. The judgment on that count is affirmed.

We note, as plain error, that the defendant was fined $250 for
first offense driving while intoxicated. Section 28-106 provides
for a mandatory fine of $200 for this offense. The fine imposed
is excessive, and must be reduced to $200. Neb. Rev. Stat.
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§ 29-2308 (Reissue 1985). The judgment on count I, as so
modified, is affirmed.

The judgment on count I is affirmed as modified. The
judgment on count II is affirmed. The judgment on count III is
reversed and the cause remanded for a new trial.

JUDGMENT ON COUNT I AFFIRMED AS MODIFIED.
JUDGMENT ON COUNT II AFFIRMED.

JUDGMENT ON COUNT III REVERSED, AND THE
CAUSE REMANDED FOR A NEW TRIAL.

ARNOLD J. OSTWALD, JR., APPELLANT, V. CITY OF OMAHA, A
METROPOLITAN CITY, AND THE OMAHA PERSONNEL BOARD,
APPELLEES.

399 N.W.2d 783

Filed January 23, 1987. No. 85-439.

Municipal Corporations: Public Officers and Employees: Termination of
Employment: Controlled Substances. When an employee of the city, whose
duties in part are to help apprehend persons using marijuana, himself engages in
such activity, such action does constitute an act unbecoming an incumbent of the
particular position, does affect the efficient conduct of the business of the city,
and is not in the best interest of the city government.

Appeal from the District Court for Douglas County: JAMES
M. MurpHY, Judge. Affirmed.

James E. Schaefer, for appellant.

Herbert M. Fitle, Omaha City Attorney, and Kent N,
Whinnery, for appellees.

KrivosHaA, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

KRrivosHA, C.J.

The appellant, Arnold J. Ostwald, Jr., was employed by the
communications division, department of public safety, City of
Omaha. On April 17, 1984, he was suspended for a period of 15
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days, pending termination of employment effective May 2,
1984.

Ostwald had worked as a senior communications operator
with the 911 system run by the City of Omaha. The 911 system is
considered a support agency of the Omaha Police Division.
Specifically, his duties and responsibilities consisted of working
an assigned position and overseeing the shift as a supervisor.
More specifically, the 911 operators are responsible for advising
officers on the streets regarding reported crimes such as
marijuana usage.

His suspension and subsequent discharge were as a result of
telephone conversations held between Ostwald and his wife,
also a 911 operator, concerning the purchase and use of
marijuana for their personal consumption. Specifically,
Ostwald was suspended and then discharged because he was
found to have violated a portion of Omaha Mun. Code, ch. 23,
art. I1, § 23-291 (1982), which provided in part as follows:

(j) Commission of acts or omissions unbecoming an
incumbent of the particular office or position held, which
render his or her reprimand, suspension, demotion or
discharge necessary or desirable for the economical or
efficient conduct of the business of the city or for the best
interest of the city government.

Following his suspension and discharge, Ostwald appealed
to the Omaha Personnel Board. The Omaha Personnel Board
upheld the suspension and discharge. Ostwald then filed error
proceedings in the district court for Douglas County, Nebraska,
which also upheld his suspension and termination. It is from
that decision which he now appeals to this court.

We have now reviewed the record and conclude that the
record establishes that the board acted within its jurisdiction,
and its findings are sustained by some competent evidence. We
therefore sustain the action of the district court in upholding
Ostwald’s suspension and termination. See, Caniglia v. City of
Omaha, 210 Neb. 404, 315 N.W.2d 241 (1982); Matula v. City
of Omaha, 223 Neb. 421, 390 N.W.2d 500 (1986).

The evidence before the personnel board was
uncontradicted. While Ostwald’s wife was engaged in
performing her duties as an operator of the 911 system, she
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phoned Ostwald at home on a telephone which was a part of the
911 system, but which employees were permitted to use. The
telephone conversation was known by the employees to be
taped, as are all 911 telephone conversations. The telephone
conversation makes it clear that Ostwald was apparently
attempting to locate marijuana and that his wife was reporting
to him that she was having difficulty locating the marijuana.
Ostwald does not deny the substance of the conversation, but
merely maintains that the use of the telephone for discussing the
purchase of marijuana did not affect the efficient conduct of
the business of the city and, therefore, should not have resulted
in his discharge. In that regard, Ostwald reads the ordinance
much too narrowly. We believe that it is clear that when an
employee of the city, whose duties in part are to help apprehend
persons using marijuana, himself engages in such activity, such
action does constitute an act unbecoming an incumbent of the
particular position, does affect the efficient conduct of the
business of the city, and is not in the best interest of the city
government.

Ostwald has simply failed to establish that error was
committed by the city in discharging him for engaging in
conversation, over the 911 telephone system, for the purpose of
purchasing marijuana. The fact that the particular call
monitored was initiated by Ostwald’s wife rather than by
Ostwald does nothing to change that situation. Had Ostwald
not been a willing participant, he could have insisted that his
wife hang up the phone and discontinue the conversation. Yet
the conversation goes on for several minutes, with Ostwald
urging his wife to find marijuana for him.

The judgment of the district court is affirmed.

AFFIRMED.
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WALLACEF. LESEBERGET AL., APPELLEES, V. LAVERNE H. MEINTS
ETAL., APPELLEES, AND DAVID MEINTS, APPELLANT.
399 N.W.2d 784

Filed January 23, 1987. No. 85-485.

1. Final Orders: Foreclosure: Appeal and Error. A decree of foreclosure is a final
order for purposes of appeal to this court.

2. Appeal and Error. To be considered by this court, errors must be assigned and
discussed in the brief of the one claiming that prejudicial error has occurred.

3. Pleadings: Trial: Appeal and Error. Generally, this court will not consider for the
first time on appeal issues not properly raised in the pleadings nor litigated at
trial.

Appeal from the District Court for Gage County: WILLIAM
B. RisT, Judge. Affirmed.

David Meints, pro se.

James G. Sharp of Everson, Wullschleger, Sutter, Sharp,
Korslund & Willet, for appellees Leseberg.

KrivosHa, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

PER CURIAM.

This action was brought to foreclose a mortgage upon a tract
of land in Gage County, Nebraska. The mortgage was executed
and delivered on May 31, 1979, by the defendants Laverne H.
and Marilyn Meints, to secure a promissory note in the amount
of $127,500 payable to the plaintiffs, Wallace F. and Juanita
Leseberg. The note was payable in annual installments of
$8,500, commencing June 1, 1980, with a balloon payment of
$42,500 due on June 1, 1990. The mortgage secured the
promissory note.

When the defendants failed to pay the installments due on
the note and the real estate taxes as required by the mortgage,
on July 30, 1981, the plaintiffs declared the entire balance of the
note due and payable.

A decree of foreclosure was entered on December 13, 1984.
The trial court found there was $110,670 due the plaintiffs, that
the mortgage was a first lien upon the real estate, and that any
claim of the defendant David Meints was subject to the lien of
the mortgage.
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An order of sale was issued January 3, 1985, and the
property sold to the plaintiffs on February 4, 1985. A motion
for confirmation was filed on the same day and an order of
confirmation entered on February 19, 1985.

On April 23, 1985, the defendant David Meints filed an
“application” alleging that the plaintiffs had not complied with
Neb. Rev. Stat. §§ 25-1531 (Reissue 1985) and 40-103 (Reissue
1984), and requested that the sale be set aside as required by
§ 25-1531. The application was heard and overruled on May 15,
1985. David Meints filed a notice of appeal to this court on June
14, 1985.

The only matter brought to this court for review is the ruling
on the application filed April 23, 1985. The time for appeal as to
all previous orders expired before the notice of appeal was filed
on June 14, 1985. See Schuyler Building & Loan Ass’n v.
Fulmer, 61 Neb. 68, 84 N.W. 609 (1900). See, also, First Trust
Co. v. Eastridge Club, 134 Neb. 785, 279 N.W. 720 (1938);
France v. Bell, 52 Neb. 57, 71 N.W. 984 (1897).

In his brief, David Meints makes three assignments of error:
(1) The plaintiffs failed to adhere to the truth in lending
provisions for disclosure of credit terms, entitling the
defendants to avoid the terms of the mortgage and note; (2) The
contract was unconscionable for failure to balance the
protection of the parties against circumstances out of their
control; and (3) To the extent of any failure to perform on the
contract, avoidable or not, the plaintiffs ought to foreclose and
obtain control of only their remaining interest in the land. None
of the assignments of error relate to the application to set aside
the sale. Instead, they relate to the validity of the decree of
foreclosure.

The only issue raised by the application was whether David
Meints received proper notice regarding homestead exemption
procedures as required by § 25-1531. No error has been
assigned as to the overruling of the application and the rejection
of the appellant’s contention that he did not receive proper
notice prior to the sale.

“To be considered by this court, errors must be assigned and
discussed in the brief of the one claiming that prejudicial error
has occurred.” Fee v. Fee, 223 Neb. 128, 134, 388 N.W.2d 122,
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126 (1986).

The only record filed in this court is a transcript of the
pleadings and orders filed in the district court. Because there is
no bill of exceptions, there is no evidence upon which to review
the ruling on the application, and we are unable to determine
that the issues raised on appeal were ever litigated in the lower
court. The documents in the transcript indicate that these issues
were not raised in the application to set aside the sale. The
pleadings, motions, and orders relevant to the decree of
foreclosure and confirmation of sale indicate that these issues
were not raised in those proceedings.

Generally, this court will not consider for the first time on
appeal issues not properly raised in the pleadings nor litigated at
trial. Armstrong v. Hartford Life Ins. Co., 219 Neb. 128, 361
N.W.2d 511 (1985).

For these reasons, the errors assigned are without merit, and
the judgment of the trial court is affirmed.

AFFIRMED.

ROBERT MATZKEETAL., APPELLEES, V. WALTER HACKBARTETAL.,
APPELLANTS.
399 N.W.2d 786

Filed January 23, 1987. No. 85-567.

1. Boundaries. In an action to establish a boundary line in accordance with Neb.
Rev. Stat. § 34-301 (Reissue 1984), one need not present a survey that qualifies
as an official record of survey under Neb. Rev. Stat. § 81-8,122.01 (Cum. Supp.
1986).

2. Adverse Possession: Boundaries. Proof of the adverse nature of the possession
of the land is not sufficient to quiet title in the adverse possessor; the land itself
must also be described with enough particularity to enable the court to exact the
extent of the land adversely possessed and to enter a judgment upon the
description.

3. Adverse Possession: Appeal and Error. In determining whether a claimant of
title by adverse possession met the required burden of proof, we review the
record de novo and reach conclusions independent of the trial judge.

4. Adverse Possession. A claim of title by adverse possession must be proved by a
preponderance of the evidence.
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5. Adverse Possession: Boundaries. Where an exact metes and bounds description
' is impossible to ascertain from the record, the failure to adequately describe the
proposed boundary is fatal to a claim of adverse possession.
. A claimant of title by adverse possession must describe the land
adversely possessed in an exact and definite manner.

Appeal from the District Court for Seward County: BRYCE
BARTU, Judge. Affirmed.

Blevens, Blevens & Jacobs, for appellants.
Larry L. Brauer of Allan, Brauer & Mullally, for appellees.

KRrivosHA, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

WHITE, J. A

The Matzkes, the plaintiffs-appellees, brought this action in
the district court for Seward County to settle a boundary
dispute with their neighbors to the north, the Hackbarts, as
provided under Neb. Rev. Stat. § 34-301 (Reissue 1984). The
district court ordered the boundary to be established at a line
consistent with the survey presented by the appellees. The
Hackbarts appeal.

The first assignment of error by the appellants is that the
district court erred in not establishing the boundary line at an
ancient fence line and that removal of a fence does not forfeit
the land previously adversely possessed. The second asserted
error is that the district court erred in holding the appellants had
not proved adverse possession. The third is that the district
court “erred in ignoring the easement for access and
right-of-way granted by the State for the benefit of the
appellants.” We affirm the district court’s order due to a failure
of the appellants to describe the extent of the land allegedly
adversely possessed with sufficient particularity to enable a
judgment to be entered upon description.

While negotiating a purchase of the land to the south of the
Hackbarts’ property in 1984, the Matzkes had a survey
conducted to determine the perimeters of the land. The survey
stake on the east end of the north line was placed in the middle
of a driveway used by the Hackbarts to enter their southern 40
acres. Walter Hackbart considered the survey stakes to be too
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far north. He pulled up the stakes and drove them in where he
believed the line to be. Due to the boundary line dispute, the
Matzkes negotiated a $1,500 reduction of the purchase price
which was calculated by prorating the cost of the contested
acreage. Robert Matzke testified that the reduction reflected
his concern of an impending lawsuit and was not the result of
purchasing less property than the deed described.

On January 11, 1985, the Matzkes filed a petition in the
district court for Seward County requesting a judgment
establishing a permanent boundary line at the survey line. The
Hackbarts’ answer claimed that they had adversely possessed
for more than 10 years land south of the survey line and that the
permanent boundary line should be established at an ancient
fence line. The Hackbarts also cross-petitioned, praying that
title to the contested strip of land be quieted and confirmed in
them.

At the time of trial Walter Hackbart testified that he was 64
years old and had been born on the farm, which had been in his
family for three generations. He farmed the property his whole
life, except for a short period of time when he was in the service.
For as long as he could remember, and for a period exceeding 10
years, an ancient fence marked the southern boundary of his
property and the northern edge of the land then owned by
William Reber, which eventually came to be owned by the
Matzkes.

According to Hackbart, for years he plowed away from the
fence and Reber plowed toward the fence, which created a ridge
or dropoff at the fence line. Approximately 7 years before the
trial the fence was taken down to clear away brush and grade
out some trees, but the ridge remained, as did some trees on the
east end of the fence line. At the time of trial a ridge was evident
only on the eastern one-third of the disputed strip of land.

At trial the appellees, the Matzkes, presented exhibit 1, a
copy of a survey prepared by Dennis Simonds, the Seward
County surveyor. In their brief the appellees represent exhibit 1
to be an official record of survey and therefore entitled to be
considered to be presumptive evidence of the facts stated within
the survey, as authorized by Neb. Rev. Stat. § 81-8,122.01
(Cum. Supp. 1986). Section 81-8,122.01 requires that official
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records of survey be filed in the survey record repository within
90 days of the completion of the survey. Exhibit 1 does not, on
its face, reflect that it was timely filed or that it was ever filed,
and Simonds’ testimony that he filed the survey is not
competent evidence of a timely, proper filing. Therefore, we do
not consider exhibit 1 to be an official record of survey or
afford it the legal presumption provided for in § 81-8,122.01 as
the appellees urge us to do.

However, § 34-301 does not require that an official record of
survey be presented to the court. It requires that the plaintiff’s
petition describe the land “as accurately as may be.” The
testimony of Simonds and the copy of his survey sufficiently
establish the factual basis for the description contained in the
petition. Since the results of the survey are uncontroverted,
there can be no question that the Matzkes sustained their
burden of proof with respect to where the boundary line should
be, absent proof that the boundary is elsewhere due to adverse
possession by the Hackbarts.

The Hackbarts’ first and second assignments of error
essentially voice the same concern. Whether the district court
erred in not establishing the boundary at the old fence line is
dependent upon whether the court erred in finding that the
appellants did not sustain the burden of proof required to
establish title to the land up to a line alleged to be an ancient
boundary line. The Hackbarts’ position is that they met their
burden of proof with respect to adverse possession by proving
actual, continuous, exclusive, notorious, and adverse
possession of the strip of land for the statutory period of 10
years. See Hardt v. Eskam, 218 Neb. 81, 352 N.W.2d 583
(1984). However, proof of the adverse nature of the possession
of the land is not sufficient to quiet title in the adverse
possessor; the land itself must also be described with enough
particularity to enable the court to exact the extent of the land
adversely possessed and to enter a judgment upon the
description. Steinfeld: v. Klusmire, 218 Neb. 736, 359 N.W.2d
81 (1984); Petsch v. Widger, 214 Neb. 390, 335 N.W.2d 254
(1983); Layher v. Dove, 207 Neb. 736, 301 N.W.2d 90 (1981).

In Pokorski v. McAdams, 204 Neb. 725, 285 N.W.2d 824
(1979), this court adopted the rule as stated in 2A C.J.S.
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Adverse Possession § 264 (1972):

“A claimant of title by adverse possession must further
show the extent of his possession, the exact property
which was the subject of the claim of ownership, that his
entry covered the land up to the line of his claim, and that
he occupied adversely a definite area sufficiently
described to found a verdict upon the description.”

204 Neb. at 731, 285 N.W.2d at 827. In determining whether the
appellants met this burden of proof, we review the record de
novo and reach conclusions independent of the trial judge.
Steinfeldt v. Klusmire, supra; Weiss v. Meyer, 208 Neb. 429,
303 N.W.2d 765 (1981). The appellants must prove their case by
a preponderance of the evidence. Layher v. Dove, supra; Weiss
v. Meyer, supra.

In its order establishing the boundary at the line described by
plaintiffs’ exhibit 1, the district court found that

[i]t is impossible to formulate a metes and bounds
description of the area claimed by the defendants from the
evidence or from permanent relevant landmarks. To do so
would require speculation and conjecture.

Defendants have failed to sustain their burden of proof
to gain title by adverse possession, and their cross-petition
must be and is hereby dismissed with prejudice.

Our review of the record leads us to the same conclusion as that
of the district court, that the Hackbarts failed to describe with
certainty where the fence used to be.

As to the east end of what Walter Hackbart felt should be his
southern boundary, he testified that the corner was at the entry
point of his easement from the south and that when he removed
the fence, he had left some trees at the east end. Hackbart also
testified that an original fencepost still stood at the east end,
although Robert Matzke testified the pole was erected after the
boundary dispute started and Simonds, the surveyor, testified
that he did not observe any fenceposts at the time he made his
survey. A ridge approximately 8 to 12 inches high was visible on
the eastern one-third of the property. No permanent landmarks
of any sort marked the west end of the original fence line.

Hackbart stated that Elsie Gerkensmeyer’s (neighbor to the
east) ancient fence, still standing at the time of trial, wasin aline
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with where his fence used to be. However, the neighbor’s fence
cannot be used to determine the western corner by
extrapolation. The record contains no descriptions whatsoever
of the placement of the neighbor’s fence that are in any way
related to the strip of land in question. The record contains no
evidence establishing where the boundary would be if one
extended the line created by the neighbor’s fence by some
reliable and mathematically accurate means, nor is there any
evidence of an attempt to do so.

Cross-examination of Hackbart about where he considered
the line to be proceeded as follows:

Q. ... [H]low many feet south of the survey lineis . . .
the east end?

A. On the east end it’s 13 foot.

Q. On the west end it’s ten feet?

A. Ten feet.

Q. Is that exactly ten feet and exactly 13 feet?

A. No, it is not.

Q. How do you know?

A. That is my estimate. I have never measured it off.
That was my estimate.

Nowhere in the record does the appellant Walter Hackbart
reveal how he derived his estimation that the west end was 10
feet south of the survey line. Neither does he ever describe any
part of the western two-thirds of his proposed boundary line
with any more particularity than the guesses made in the excerpt
above.

The last illustration of where the fence line used to be to be
dealt with is testimony by Walter Hackbart that he farmed due
west from the entry point of the easement. The survey line runs
east and west; by the appellants’ own estimation, their
proposed boundary line is not parallel to the survey line. This
attempt tends to contradict rather than clarify the other
representations of the location of the fence line.

The boundary dispute in Layher v. Dove, 207 Neb. 736, 301
N.W.2d 90 (1981), was similar to the instant case in several
ways. An ancient fence had been removed, leaving only a few
posts on the west bank of the creek. There was a partial ridge on
the old fence line resulting from leveling that was essentially
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undisputed as the old boundary for the length of its distance.
The survey was received into evidence, and its correctness was
uncontradicted, just as in the present case. The claim of title by
adverse possession was denied because the claimant’s evidence,
much like the evidence in this case, first of all failed to establish
where the specific boundary line was, and secondly, failed to
describe the land so as to enable the court to enter a verdict
upon the description.

In Petsch v. Widger, 214 Neb. 390, 397, 335 N.W.2d 254, 259
(1983), which also involved a boundary dispute due to a
removed fence, we considered the language in Layher v. Dove,
supra, to indicate “that a description must not only be
sufficient to found a verdict on but must also be ‘exact’ and
‘definite.’ ” (Emphasis supplied.) The claimants by adverse
possession in Petsch were unable to prove the exact location of
the original fence. For that reason, and others, their claim was
denied.

In this case the clearest of the descriptions presented is an
admitted estimation, with no factual basis expressed in the
record. An exact metes and bounds description is impossible to
ascertain from the record, and the appellants’ failure to
adequately describe their proposed boundary is fatal to their
claim of adverse possession. Steinfeldt v. Klusmire, 218 Neb.
736, 359 N.W.2d 81 (1984). The assigned errors are without
merit because the appellants have not met their burden of proof
so as to entitle them to have the boundary declared to be at the
place of the old fence line.

The last assignment of error to be addressed is the appellants’
assertion that the district court “erred in ignoring the easement
for access and right-of-way granted by the State for the benefit
of appellants.”

The Hackbarts’ farm was divided by Interstate 80 in 1963.
As aresult, access from the north to the “southern 40” was cut
off, and the southern parcel was landlocked. The Hackbarts
owned a piece of land southeast of the southern 40 that had the
vertex of its northwestern corner at the same point as the vertex
of the southern 40’ southeastern corner. Elsie Gerkensmeyer,
who owned the land to the east of the southern 40, sold a small
triangle-shaped piece of land from her southwest corner to the
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State of Nebraska. The state, in turn, granted an easement to
the Hackbarts allowing them ingress and egress from the
southern 40.

The deed from Gerkensmeyer to the State of Nebraska and
the grant of an easement from the state to the Hackbarts were
both received into evidence.

The assignment of error is unclear as to what is actually being
complained of, although a review of Walter Hackbart’s
testimony leads us to believe the appellants’ complaint might be
that the easement indicates the survey is wrong or that the
boundary as established by the district court has the effect of
denying the Hackbarts access to their southern 40 because the
easement does not reach the ordered boundary. We find no
error in either regard.

First of all, Walter Hackbart testified that the surveyor put a
survey stake in the middle of his easement and that the land the
easement is on is owned by the State of Nebraska. He testified
that the easement was marked out for him by the State of
Nebraska surveyors. Yet, he did not have the land resurveyed to
show the appellees’ survey was in error. When asked if he had a
copy of the state’s survey at trial, he declared he did not have it
with him.

The Simonds survey indicates that the old fence was erected
in the wrong place. Absent a conflicting survey or other
evidence that the easement is actually in the place described by
the deed to the state and the grant to Hackbarts, we must
assume that the survey is correct and their easement lies
elsewhere. There is no error in this regard.

With respect to the fact that the new boundary may deny the
Hackbarts access to their property, their cross-petition
contained a claim of adverse possession. It did not request in the
alternative that the court grant the appellants a prescriptive
easement due to their continuous use of the strip since 1963.
The Matzkes had not denied them access as of the time of trial,
and although we find that the appellants did not prove their
case of adverse possession, we do not speak as to the merits of a
possible claim for an easement across the appellees’ land, since
that is not the case that is before us. It was not error for the
district court to be silent regarding the easement granted to the
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appellants.

Having reviewed the record and finding no error, we affirm
the district court’s order establishing the boundary line at the
place described in appellees’ exhibit 1, the survey conducted by
Simonds.

AFFIRMED.

ScHOOL DISTRICTNO. 46, SARPY COUNTY, NEBRASKA, AND DAVID
K. KENTSMITH, APPELLANTS, V. CITY OF BELLEVUE AND BELLEVUE
ScHOOL DISTRICT, SARPY COUNTY, NEBRASKA, APPELLEES.

400 N.W.2d 229

Filed January 23, 1987. No. 85-639.

1. Schools and School Districts: Actions: Boundaries: Standing. Notwithstanding
that the statute provides that a school district is a body corporate, possesses the
usual powers of a corporation for public purposes, and may sue and be sued, it is
the law of this state that a school district may not maintain an action involving a
change in the boundaries of a school district.

2. Statutes: Constitutional Law: Appeal and Error. If the statute involves
economic or social legislation not implicating a fundamental right or suspect
class, courts will ask only whether a rational relationship exists between a
legitimate state interest and the statutory means selected by the legislature to
accomplish that end.

3. Legislature: Statutes: Constitutional Law. If the legislature has made a
reasonable classification, one that is not a mere cloak or cover for an arbitrary
exemption of certain persons or a certain class of persons, but a natural and
proper selection of those who, upon a reasonable view of the mischiefs to be met,
should be subject to the regulations prescribed, and the law is made to operate
generally and uniformly upon all of the class so constituted, the constitutional
provision in question is not violated.

4. Schools and School Districts: Boundaries: Legislature. The fixing of boundaries
of school districts is exclusively a legislative function, and it may be properly
delegated to a subordinate agency, providing the Legislature prescribes the
manner and the standards under which the power of the designated board may
be exercised. The Legislature may delegate this authority provided it states the
purpose for doing so and sets up reasonable standards to guide the agency which
is to administer it.
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Appeal from the District Court for Sarpy County:
LAWRENCE CORRIGAN, Judge. Affirmed.

L. Bruce Wright and Kathleen A. Jaudzemis of Cline,
Williams, Wright, Johnson & Oldfather, for appellants.

John E. Rice, Bellevue City Attorney, for appellee City of
Bellevue.

Dixon G. Adams, for appellee Bellevue School District.

KRrivosHA, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN,
and GrANT, JJ., and CHEUVRONT, D.J.

KRr1vosHA, C.J.

The question presented by this appeal is whether the
provisions of Neb. Rev. Stat. § 79-801(4) (Cum. Supp. 1984)
are unconstitutional for any of the various reasons alleged by
the appellants, school district No. 46 of Sarpy County and
David K. Kentsmith. The district court for Sarpy County,
Nebraska, found, in effect, that § 79-801(4) did not violate
either the U.S. Constitution or the Constitution of the State of
Nebraska by sustaining demurrers filed by the appellees, the
Bellevue School District and the City of Bellevue. For reasons
more particularly set out hereinafter, the judgment of the
district court is affirmed.

Section 79-801(4) provides as follows:

Whenever an application for approval of a final plat or
replat is filed for territory which lies within the zoning
jurisdiction of a city of the first or second class and does
not lie within the boundaries of a Class IV or V school
district, the affected school board of the city district or its
representative and the affected school board or boards
serving the territory subject to the final plat or replat or
their representative shall meet within thirty days of such
application and negotiate in good faith as to which district
shall serve the platted or replatted territory and the
effective date of any transfer based upon the criteria
prescribed in subsection (2) of this section.

If no agreement has been reached prior to the approval
of the final plat or replat, the territory shall transfer to the
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school district of the city of the first or second class upon
the filing of the final plat unless an affected district
petitions the district court within ten days of approval of
the final plat or replat and obtains an order enjoining the
transfer and requiring the affected school boards to
continue negotiation. The court shall issue the order upon
a finding that the affected board or boards have not
negotiated in good faith based on one or more of the
criteria listed in subsection (2) of this section. The district
court shall require no bond or other surety as a condition
for any preliminary injunctive relief. If no agreement is
reached after such order by the district court and
additional negotiations, the platted or replatted territory
shall become a part of the school district of the city of the
first or second class.

Section 79-801(2) provides in part:

During the process of negotiation, the affected school
boards shall consider the following criteria:

(a) The educational needs of the students in the affected
school districts;

(b) The economic impact upon the affected school
districts; :

(c) Any common interests between the annexed or
platted area and the affected school districts and the
community which has zoning jurisdiction over the area;
and

(d) Community educational planning.

The undisputed evidence is that school district No. 46 and the
Bellevue School District are both Class III school districts
located in Sarpy County, Nebraska, and share a common
boundary line. The City of Bellevue is a city of the first class,
and the zoning jurisdiction of the City of Bellevue extends for a
distance of 2 miles beyond the city limits and into the territory
served by school district No. 46. Similarly, by definition as a
Class I1I school district, school district No. 46 also must have a
city or village in it which has extraterritorial zoning powers. See
§ 79-801(1). _

On April 11, 1985, an application for final plat was filed,
seeking to replat a number of lots in Normandy Hills
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subdivision, which is located in school district No. 46, south of
the Bellevue School District’s southernmost boundary. While
the subdivision lies wholly outside the boundaries of the City of
Bellevue and also outside the boundaries of the Bellevue School
District, the subdivision does lie within the zoning jurisdiction
of the City of Bellevue. This application triggered the transfer
of the property out of school district No. 46 and into the
Bellevue School District pursuant to the provisions of
§ 79-801(4). A request was made by the Bellevue School District
to school district No. 46 to negotiate, as provided by
§ 79-801(4). District No. 46, however, chose not to negotiate
and, instead, filed an action in the district court for Sarpy
County, Nebraska, seeking an injunction and a declaration that
§ 79-801(4) is unconstitutional. This is not the same injunction
which might have been obtained if good faith negotiations had
not been conducted as provided by § 79-801(4). The district
court determined that the act was not unconstitutional. It is
from that order that this appeal is now taken.

Before proceeding to address the constitutional issue, we are
required to first address the question of whether school district
No. 46 is a proper party to this action. We believeit is not. In the
case of Board of Education v. Winne, 177 Neb. 431, 434-35,
129 N.W.2d 255, 257-58 (1964), quoting from Halstead v.
Rozmiarek, 167 Neb. 652, 94 N.W.2d 37 (1959), we said:

“In reference to the assertion of appellees that the
proposed change of boundaries would affect the Baker
district because it would deprive it of a part of its territory
and this would result in a decrease of the amount and
value of the taxable property in the district and would
cause an increase of the tax burden upon the remaining
property therein, it may be appropriately said that
notwithstanding the statute provides that a school district
is a body corporate, possesses the usual powers of a
corporation for public purposes, and may sue and be
sued, it is the firmly established law of this state that a
school district may not maintain an action involving a
change in the boundaries of a school district. A school
district in this state has no territorial integrity. It is subject
to the reserve power of the state exercised through
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administrative authority to change its territory according
to current educational needs and good educational
principles. The state may change or repeal all powers of a
school district, take without compensation its property,
expand or restrict its territorial area, unite the whole or a
part of it with another subdivision or agency of the state,
or destroy the district with or without the consent of the
citizens.”

It therefore follows that if a school district may not question
a change in boundary, it also may not attack the law which
prescribes how and in what manner those boundaries shall be
changed. School district No. 46 has no legal interest in the
question presented by the case and, therefore, no standing to
raise the constitutional issues set out in its petition.

The situation in regard to the additional appellant,
Kentsmith, is, however, another matter. By his petition he first
alleges that he is a resident, property owner, and taxpayer of
school district No. 46. He then alleges in his first cause of action
that the transfer of the land will “cause great damage . . . to
Kentsmith from loss of tax support and student population . .
7 He further alleges in his third cause of action that “[a]s a
property owner whose property is taxed to support School
District No. 46, Kentsmith’s financial burden would be
increased if the replatted territory is transferred from School
District No. 46 to School District of Bellevue.” He further
alleges that he “received no notice from and has been afforded
no hearing by the City or by the School District of Bellevue
regarding the transfer . . . .” These are all allegations made on
his own behalf and not on behalf of school district No. 46. To
this petition the City of Bellevue and the Bellevue School
District demurred. While the allegations do not entitle
Kentsmith to any relief, they are, nevertheless, sufficient to give
him standing to sue. It is Ais tax burden which he alleges will be
affected by the transfer, and his property which will be
“injured” by the transfer.

In Farrell v. School Dist. No. 54, 164 Neb. 853, 868, 84
N.W.2d 126, 136 (1957), we said:

“A court of equity will, on the application of resident
taxpayers, restrain public officers from doing an illegal
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act where the effect of such act, if consummated, would be
a waste of public funds raised by taxation.” See, also,
McLain v. Maricle, 60 Neb. 353, 83 N.W. 85; [citation
omitted].

In Lindeman v. Corson, 93 Neb. 548, 550, 141 N.W. 153, 154
(1913), we said:

“In an action by injunction, brought to restrain officers of
a school district from removing to another location a
schoolhouse situated in said district, the right of plaintiffs
to maintain the action is established, if it appears that they
are resident taxpayers of the district, and the proposed
removal, if unauthorized, would involve a waste and an
unwarranted expenditure of public funds; and no other or
greater interest need be shown.”
See, also, Hess v. Dodge, 82 Neb. 35, 116 N.W. 863 (1908).

While we do not find that Kentsmith’s claims are
meritorious, we perceive of no reason why, if one who is a
taxpayer and resident may seek an injunction on a claim that
the act to be performed is illegal, he or she does not have
standing to seek an injunction when he or she alleges that he or
she s a resident taxpayer who is about to be injured by reason of
the fact that an unconstitutional act is about to be performed.
Kentsmith does, therefore, have standing to sue, and we are
therefore required to review his constitutional claims.

Specifically, Kentsmith claims that § 79-801(4) is in violation
of the Constitutions of both the United States and the State of
Nebraska for one or more of the following reasons: (1) It
violates Neb. Const. art. I, § 1, and art. III, § 18, and the 14th
amendment to the U.S. Constitution; (2) Section 79-801(4) is an
unconstitutional delegation of legislative power; and (3)
Section 79-801(4) denies to patrons of school district No. 46 due
process, in violation of Neb. Const. art. I, § 3, and the 14th
amendment to the U.S. Constitution. We shall address each of
these claims in the order in which they have been raised.

1. Section 79-801(4) constitutes special legislation, in
violation of Neb. Const. art. I11, § 18, and the equal protection
guarantees of both the federal and state Constitutions.

Kentsmith argues that § 79-801(4) is special legislation
because it has granted to certain Class III school districts, such
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as the Bellevue School District, certain rights which are denied
to other Class I1I school districts, such as school district No. 46.
We believe that not to be the case. An examination of the act
discloses that all Class 111 school districts have been granted the
same rights and that, therefore, there is no special class created.
Section 79-801 provides that a Class I1I school district shall be a
district which is embraced within the corporate limits of each
incorporated city or village, together with such additional
territory and additions to such city or village as may be added
thereto where the city or village has a population of more than
1,000 and less than 100,000. All such villages or cities have
extraterritorial zoning jurisdiction, although the distances may
vary depending upon the class of the city or village. Neb. Rev.
Stat. § 15-902 (Supp. 1985) (3 miles for city of primary class);
Neb. Rev. Stat. § 16-901 (Reissue 1983) (2 miles for city of first
class); Neb. Rev. Stat. § 17-1001 (Reissue 1983) (1 mile for city
of second class and villages). In the instant case both school
district No. 46 and the Bellevue School District have as their
principal location a city or village having a population of more
than 1,000 and less than 100,000, because unless school district
No. 46 has within its boundaries a city or village having a
population of more than 1,000 and less than 100,000, it cannot
be a Class III school district. As a result, both school district
No. 46 and the Bellevue School District have the right,
whenever an application for approval of a final plat is filed
regarding property which is located within the zoning
jurisdiction of the city or village and which is also located within
the respective school district, to annex to the school district the
land included in the area for which the final plat or replat is
sought. The fact that the specificland involved in this action lies
only within the zoning jurisdiction of the City of Bellevue, and,
therefore, the Bellevue School District, does not make the act
class legislation. By the same token, if the final plat involved
land lying within the zoning jurisdiction of the city or village
which permits school district No. 46 to be a Class III school
district, school district No. 46 would have the right to cause the
transfer of such land to become a part of its school district.
The fact that in the instant case school district No. 46 must
yield to the Bellevue School District does not make the
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classification unlawful. The test is not whether a particular
entity may exercise a right in a given situation but, rather,
whether the class is so constructed that other entities may
exercise rights and be a part of the class if they acquire the
necessary characteristics and meet the necessary prerequisites.

Whenever a plat or replat is filed within the zoning
jurisdiction of the city or village having a population of more
than 1,000 and less than 100,000 inhabitants, a Class I1I school
district which serves that city or village may exercise the rights
granted Class III school districts under the provisions of
§ 79-801. There is no distinction between “urban Class II1”
school districts and “rural Class III” school districts, as
suggested by Kentsmith. All Class III school districts have the
same characteristics and are afforded the same rights under
§ 79-801(4). The argument that this is special legislation or that
a separate class within Class III school districts has been created
is simply not supported by the facts. See, also, Hunzinger v.
State, 39 Neb. 653, S8 N.W. 194 (1894). There is simply no basis
to Kentsmith’s claim that there is an improper class created by
the provisions of § 79-801(4) and, therefore, no basis to the
argument that § 79-801(4) violates either Neb. Const. art. I,
§ 1, or art. III, § 18, or the 14th amendment to the U.S.
Constitution.

I1. Section 79-801(4) denies to persons within school district
No. 46 equal protection of the law.

Nor is there any basis for contending that the statute denies
to the persons within school district No. 46 equal protection of
the law. We have previously held that in analyzing equal
protection claims in the social and economic context for claims
which do not involve suspect classes or fundamental rights, if
there exists such classification, the court uses the “rational basis
test.” In State v. Michalski, 221 Neb. 380, 385, 377 N.W.2d 510,
515 (1985), we said:

[I]f the statute involves economic or social legislation not
implicating a fundamental right or suspect class, courts
will ask only whether a rational relationship exists between
a legitimate state interest and the statutory means selected
by the legislature to accomplish that end. See, e.g., Vance
v. Bradley, 440 U.S. 93, 99 S. Ct. 939, 59 L. Ed. 2d 171
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(1979); New Orleans v. Dukes, 427 U.S. 297, 96 S. Ct.
2513, 49 L. Ed. 2d 511 (1976). Upon a showing of a
rational relationship between means and ends, courts will
find such legislation constitutionally healthy.

And, earlier, in McDonald v. Rentfrow, 176 Neb. 796,
800-01, 127 N.W.2d 480, 483-84 (1964), we said:

“[1]f the legislature has made a reasonable classification,
-not a mere cloak or cover for an arbitrary exemption of
certain persons or a certain class of persons, but a natural
and proper selection of those who, upon a reasonable view
of the mischiefs to be met, should be subject to the
regulations prescribed, -and the law is made to operate
generally and uniformly upon all of the class so
constituted, the constitutional provision in question is not
violated.”

Kentsmith’s principal argument seems to be that persons in
“rural Class III school districts” are treated differently and
unfairly as compared to persons in “urban Class III school
districts.” As we have already noted, § 79-801(4) does not make
such an urban versus rural classification, but, rather, all Class
111 school districts are treated equally.

Furthermore, even if the Legislature had created
classifications between Class III school districts, we have
previously held that the state has a rather obvious interest in
providing for the orderly expansion of cities and villages and
corresponding school districts principally located within such
cities and villages. See Northwest High School Dist. No. 82 v.
Hessel, 210 Neb. 219, 313 N.W.2d 656 (1981). This court is
simply unable to say that there is no rational basis for
suggesting that as a city acquires zoning jurisdiction over land,
the school district principally located within the city or village
should not have first right to provide for the educational needs
of the people in that plat. In fact, in most instances the land will
not only be within the city’s zoning jurisdiction but, after a
time, within the corporate limits itself. The district court was
correct in refusing to find that § 79-801(4) denied to persons
within school district No. 46 the equal protection of the law.

I11. Section 79-801(4) is an unconstitutional delegation of
legislative power.
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We have previously addressed this question and rejected such
argument. In McDonald v. Rentfrow, supra at 800, 127 N.W.2d
at 483, we said:

The fixing of boundaries of school districts is
exclusively a legislative function, and it may be properly
delegated to a subordinate agency, providing the
Legislature prescribes the manner and the standards under
which the power of the designated board may be
exercised. Nickel v. School Board of Axtell, 157 Neb. 813,
61 N.W.2d 566; Schutte v. Schmitt, 162 Neb. 162, 75
N.W.2d 656; Roy v. Bladen School Dist. No. R-31, 165
Neb. 170, 84 N.W.2d 119. Stated more precisely this court
said in Schutte v. Schmitt, supra: “The Legislature may
delegate this authority provided it states the purpose for
doing so and sets up reasonable standards to guide the
agency which is to administer it.” See, also, School Dist.
No. 39 v. Decker, 159 Neb. 693, 68 N.W.2d 354; Nickel v.
School Board of Axtell, supra; § 79-420, R.S. Supp.,
1961.

An examination of § 79-801(4) clearly provides those
standards. The mechanism which triggers the transfer is clearly
prescribed by statute. Furthermore, the criteria which are to be
used in negotiating the transfer are set out by § 79-801(2).
Finally, the act also provides that if the parties are unable to
negotiate in accordance with the standards, then the school
district located within the village or city having zoning
jurisdiction over the land in question shall acquire the land and
make it a part of its school district. There are certainly limits to
the school district’s discretion in that scheme. We, again, believe
that the district court was correct in its determination.

IV. Section 79-801 violates due process rights because it does
not provide for notice and a hearing.

We have, likewise, addressed this issue and held to the
contrary. In Nickel v. School Board of Axtell, 157 Neb. 813,
825-26, 61 N.W.2d 566, 574 (1953), we said:

Questions of public policy, convenience, and welfare,
as related to the creation of municipal corporations, such
as counties, cities, villages, school districts, or other
subdivisions, or any change in the boundaries thereof, are,
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in the first instance, of purely legislative cognizance and,
when delegated to any public body having legislative
power, any action in regard thereto does not come within
the due process clause of either the state or federal
Constitutions. See, Searle v. Yensen, 118 Neb. 835, 226
N.W. 464, 69 A.L.R. 257; Ruwe v. School District, supra;
Nebraska Mid-State Reclamation Dist. v. Hall County,
supra;, Seward County Rural Fire Protection Dist. v.
County of Seward, supra.

But when, as a condition to their creation or change, the
public body to which such authority is delegated must find
certain facts to exist upon which the Legislature has said
depends its authority to declare such subdivision, or any
change therein, to exist then the questions presented are of
a quasi-judicial character. In such cases a hearing must be
had to determine if such facts exist and proper notice
thereof must be provided for and given to all parties
interested therein. See, Searle v. Yensen, supra; Ruwe v.
School District, supra.

In the present case the school districts are not required to find
certain facts before they have authority to act. The triggering
mechanism is the filing of a request for the acceptance of a plat
or replat. Once that application for approval is filed, the two
districts are required to negotiate. There is no quasi-judicial
function delegated to the school districts in this regard, and
there are no findings to be made concerning the request for
approval of a final plat or replat. The fact of the existence of a
request for approval of a final plat or replat becomes evident
and apparent once the application is filed. Thereafter, the
process becomes completely mechanical. The filing of the
application triggers the act, and no findings by the school
districts are required or made. Consequently, the requirement
for the attachment of due process rights does not exist.

For the foregoing reasons we conclude that the district court
was correct in its conclusion that § 79-801(4) does not violate
either the U.S. Constitution or the Constitution of the State of
Nebraska. The request for an injunction should have been
denied on the basis requested, and the demurrers, therefore,
were correctly sustained. The judgment is affirmed.

AFFIRMED.
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SHANAHAN, J., concurring.

While reaching a correct result regarding school district No.
46, the majority has overlooked some basic premises and
principles of constitutional law. The majority states: “School
district No. 46 has no legal interest in the question presented by
the case and, therefore, no standing to raise the constitutional
issues set out in its petition.”

In these proceedings the plaintiffs’ petition commences:
“COME NOW the plaintiffs, School District No. 46 . . . and
David K. Kentsmith . . . and for their causes of action . . . .”
(Emphasis supplied.) The petition then sets out six causes of
action, one of which claims that Neb. Rev. Stat. § 79-801
(Cum. Supp. 1984) violates “the equal protection clauses of the
United States Constitution and the Nebraska Constitution”
(sixth cause of action) and requests a declaration that § 79-801
is unconstitutional, while another cause of action asserts that
§ 79-801, possibly reducing the school district’s tax revenue and
number of pupils, is “special legislation” in violation of Neb.
Const. art. III, § 18 (first cause of action), and is, therefore,
unconstitutional.

Among the safeguards of the 14th amendment to the U.S.
Constitution is the “equal protection” clause, namely: “[N]or
shall any State . . . deny to any person within its jurisdiction the
equal protection of the laws.” Neb. Const. art. I, § 1, provides:
“All persons are by nature free and independent, and have
certain inherent and inalienable rights . . . .” Further, according
to Neb. Const. art. III, § 18: “The Legislature shall not pass
local or special laws . . . [g]ranting to any corporation,
association, or individual any special or exclusive privileges,
immunity, or franchise whatever . . . .” As this court expressed
in City of Plattsmouth v. Nebraska Telephone Co., 80 Neb.
460, 464, 114 N.W. 588, 590 (1908): “A special privilege in
constitutional law is a right, power, franchise, immunity or
privilege granted to, or vested in, a person or class of persons to
the exclusion of others and in derogation of common right.”

Recently, we pointed out:

The 14th amendment to the U.S. Constitution prohibits
a state from, among other things, denying any person
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equal protection of the laws and from depriving any
person of property without due process of law.
Article I, § 1, of the Nebraska Constitution does not
concern itself with equal protection of the laws. It is article
I, § 18, which deals with disparate treatment by
concerning itself with special legislation.
Porter v. Jensen, 223 Neb. 438, 443, 390 N.w.2d 511, 515
(1986).

A school district has been judicially recognized as a species of
municipal corporation. See Nickel v. School Board of Axtell,
157 Neb. 813, 61 N.W.2d 566 (1953). There is a definite
difference between a business corporation and a municipal
corporation, a distinction recognized by the Supreme Court of
Missouri in St. Louis v. Smith, 325 Mo. 471, 477, 30 S.W.2d
729, 730 (1930):

[A business corporation is] organized for the purpose of
carrying on a business for profit; while [a municipal
corporation] is organized with political and legislative
powers for the local civil government and police
regulation of the people of a particular district included
within its boundaries; and that it is a subordinate branch
of the domestic government of a state.
This court has employed a definition for association, namely,
“ “The act of a number of persons in uniting together for some
purpose. The persons so joining.’ ” In re Estate of Sautter, 142
Neb. 42, 52, 5 N.W.2d 263, 268 (1942).

A municipal corporation, as a subdivision of a state, is not a
“person” guaranteed equal protection of the laws. See, Bd.
Comm’rs v. Kokomo City Plan Comm., 263 Ind. 282, 330
N.E.2d 92 (1975); Shelby v. City of Pensacola, 112 Fla. 584,
151 So. 53 (1933); Warren County, Mississippi v. Hester, 219
La. 763, 54 So.2d 12 (1951). As expressed by Justice Cardozo in
Williams v. Mayor, 289 U.S. 36, 40, 53 S. Ct. 431, 77 L. Ed.
1015 (1932): “A municipal corporation, created by a state for
the better ordering of government, has no privileges or
immunities under the federal constitution which it may invoke
in opposition to the will of its creator.”

Other jurisdictions have specifically held that a school
district, being neither a natural nor artificial person, but being a
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legislative creation, is not a “person” within the meaning of any
bill of rights or constitutional limitation. See, Ind. Sch. Dist. v.
Board, 230 Iowa 924, 299 N.W. 440 (1941); Grasko v. Los
Angeles City Board of Education, 31 Cal. App. 3d 290, 107
Cal. Rptr. 334 (1973); Dean v. Armstrong, 246 Iowa 412, 415,
68 N.W.2d 51, 53 (1955) (“[A] school district ‘is a legislative
creation. It is not organized for profit. It is an arm of the state, a
part of its political organization. It is not a “person” within the
meaning of any bill of rights or constitutional limitation. It has
no rights, no functions, no capacity, except such as are
conferred upon it by the legislature. . . .’ ). Therefore, the
equal protection clause of the 14th amendment to the U.S.
Constitution and the “special laws” provision of the Nebraska
Constitution are not applicable to a school district, which is not
a “person” protected by the Constitution, state or federal.
Those constitutional guarantees providing equal protection and
prohibiting special legislation contemplate an entity having
existence independent of a legislature’s largess.

Kentsmith ostensibly asserts a claim on behalf of school
district No. 46, alleging constitutional considerations of equal
protection and special legislation, and thereby acts as a
surrogate or alter ego for the school district, seeking redress for
school district No. 46. Generally, one cannot assert the
constitutional rights of another. See Blackledge v. Richards,
194 Neb. 188, 231 N.W.2d 319 (1975). Ordinarily, a challenge to
constitutionality of a statute on the ground that the assailed
statute denies equal rights and privileges by discriminating
between persons or classes may not be made by one not
belonging to the class alleged to be discriminated against. See
Griffin v. Gass, 133 Neb. 56, 274 N.W. 193 (1937). See, also,
Ritums v. Howell, 190 Neb. 503, 209 N.W.2d 160 (1973) (one
who is not harmfully affected by a particular feature of a
statute, alleged to be unconstitutional, may not urge the
unconstitutionality of the statute in question). As this court
announced in State ex rel. Nelson v. Butler, 145 Neb. 638, 651,
17 N.W.2d 683, 691-92 (1945):

Itis firmly established as the universal rule that a person
“may attack the constitutionality of a statute only when
and so far as it is being or is about to be applied to his























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































