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PER CURIAM.

This is an appeal from the order of the Nebraska Public
Service Commission (NPSC) approving a tariff filed by the
United Telephone Company of the West (UTC).

On December 27, 1982, UTC filed an application with the
NPSC to increase its rates to raise additional revenue of
$2,227,330. Various parties, including the appellant, City of
Kimball, filed protests to the application, and a public hearing
was held on the application on July 19 and 20, 1983. On August
23, 1983, the NPSC approved a rate increase which would raise
additional revenue of $650,149 and ordered the UTC to file a
schedule of rates which would produce the added revenue. On
September 6, 1983, the NPSC entered an order approving
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UTC’s proposed schedule of rates and charges effective
September 7, 1983.

On September 19, 1983, the city filed a motion for rehearing
and reconsideration of the September 6, 1983, order. The city’s
motion for rehearing was overruled on October 25, 1983, and a
notice of appeal was filed by the city on November 29, 1983.

On February 23, 1984, we approved a stipulation filed by the
parties and remanded the entire matter to the NPSC for
reconsideration. The order recited that the parties had
stipulated that the NPSC order of September 6, 1983, was void
for failure to give notice to interested parties as provided by law
and should be set aside and the matter remanded to the NPSC,
which should reconsider the schedule of rates as well as all other
matters properly before the Commission “at a public hearing
with notice to all interested parties as provided by law.”

The NPSC held another hearing on January 29, 1985,
concerning UTC’s proposed schedule of rates and charges. At
this hearing the City of Kimball objected to proceeding without
a “public hearing” on the revised rate schedules.

On March 19, 1985, the NPSC again approved the schedule
of rates and charges filed by UTC. The City of Kimball filed a
notice of appeal on April 15, 1985. The other protestants which
had appealed have since dismissed their appeals and the city is
now the only appellant in this case.

One of the assignments of error made by the city is that the
NPSC erred in finding that no “public hearing” upon the
schedule of rates and charges filed by UTC was necessary. The
commission found specifically that there was “no requirement
either in law or our rules that would require further public
hearings in this matter” and overruled the objection of the city.

So far as the record before us discloses, the only notice given
by the NPSC concerning the hearing on January 29, 1985, was
a letter addressed “To All Persons Interested,” copies of which
were sent to counsel for UTC, the City of Kimball, and two
other protestants.

The order of this court remanding the matter to the NPSC
with directions to reconsider the schedule of rates at a “public
hearing” has now become the law of the case. A decision of this
court upon a prior appeal becomes the law of the case on a
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retrial of the same issues unless the facts on the second trial are
materially and substantially different. Bass v. Dalton, 218 Neb.
379, 355 N.W.2d 225 (1984); School Dist. of Gering v.
Stannard, 196 Neb. 367, 242 N.W.2d 889 (1976). None of the
parties have seen fit to brief the questions of law concerning the
necessity for a “public hearing” in this matter, so we do not now
reconsider our order of February 23, 1984.

It is quite apparent that there has been no compliance with
our order of February 23, 1984. Therefore, the matter is again
remanded to the Nebraska Public Service Commission for
further proceedings in compliance with this opinion.

REMANDED FOR FURTHER PROCEEDINGS.

JoHN A. KREIKEMEIER, APPELLEE, V. J. PAUL MCINTOSH AND
GERALD KRATOCHVIL, DOING BUSINESS AS ROGERS ELEVATOR Co.,
APPELLANTS.

391 N.W.2d 563

Filed August 1, 1986. No. 85-380.

1. Judgments: Appeal and Error. The judgment of a trial court in an action at law
where a jury trial has been waived has the effect of a verdict of a jury and should
not be set aside unless clearly wrong.

. In determining the sufficiency of the evidence to sustain a
judgment, that evidence must be considered most favorably to the successful
party and every controverted fact must be resolved in that party’s favor, and heis
entitled to the benefit of any inferences reasonably deducible from it.

3. Contracts: Intent. A contract will be construed most strongly against the party
preparmg it when there is a question as to its meaning.

. In construing a contract, words must be given their plain and

ordinary meaning as reasonable persons would understand them.

Appeal from the District Court for Colfax County: JoHN C.
WHITEHEAD, Judge. Affirmed.

Lawrence H. Yost of Yost, Schafersman, Yost, Lamme &
Hillis, P.C., for appellants.

Donn K. Bieber of Otradovsky & Bieber, for appellee.
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KRrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

GRANT, J.

John A. Kreikemeier, plaintiff-appellee, brought this action
against the defendants-appellants, J. Paul McIntosh and
Gerald Kratochvil, doing business as Rogers Elevator Co.
Kreikemeier sought recovery of commissions due him on a
written contract with defendants. The case was tried to the
court in the district court for Colfax County, Nebraska. The
trial court found generally for Kreikemeier and entered a
judgment in his favor and against the defendants in the amount
of $9,047.47. The defendants timely appealed to this court. For
the reasons stated hereinafter we affirm.

The record shows the following. In August of 1977
Kreikemeier was employed as the manager of the Rogers
Elevator Co. in Rogers, Nebraska, and continued as manager
until he was discharged by defendants on July 29, 1983. At the
time Kreikemeier began his employment, Rogers Elevator Co.
was a Nebraska corporation. The corporation was dissolved for
nonpayment of taxes on August 2, 1979. Defendants continued
business thereafter under the same name. In the operations of
the elevator company, defendants were engaged in the business
of buying, selling, and storing commercial feed grains.

As manager, Kreikemeier was given a great deal of latitude by
the defendants in running the day-to-day operations of the
elevator. Kreikemeier testified that he had the authority to hire
additional employees when needed, sign checks alone, order
equipment, make repairs, and pay monthly bills. Kreikemeier
could purchase any quantity of grain for the elevator and also
could make grain sales in any amount. Kreikemeier’s
compensation consisted of a base pay with commissions. The
commissions were based on a percentage of the elevator’s net
profit at its fiscal year end. Before 1983 the commissions were
paid each year to Kreikemeier without a written agreement.

On July 29, 1983, Kreikemeier was terminated as the
manager of the elevator. On August 2, 1983, Kreikemeier
entered into a written agreement with McIntosh and
Kratochvil.
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A typewritten agreement was prepared by Kreikemeier’s
attorney. This agreement, with the bracketed words deleted at
the time of the meeting of Kreikemeier and defendants,
provided:

AGREEMENT

This agreement entered into this day of August,
1983 between John A. Kreikemeier, first party, and Rogers
Elevator Co., second party.

IT IS AGREED:

1. First party shall continue to work for second party
until August 31, 1983 and render reasonable assistance in
assuring the smooth transition of management of the
second party. First party shall be paid the same [hourly]
salary as he was most recently paid [plus commissions as
follows]:

2. Second party shall, on or before [September 1], 1983,
pay to first party accrued commissions to [June 30], 1983,
[in the amount of $8960.06 plus commissions due for the
month of July, 1983.] [July] commissions shall be
computed at the rate previously agreed upon for the
current fiscal year.

Rogers Elevator Co.

John A. Kreikemeier
by:

President

Kreikemeier presented this document to defendants. No
attorneys were present at this meeting. The phrases in brackets
were deleted by defendants. The deletions were agreed to by
Kreikemeier. Defendant Mclntosh changed the September 1
and June 30 dates to November 15 and August 31, respectively,
and added the following two sentences after paragraph 2, in his
handwriting: “This agreement is based on the assumption that
an audit does not reveal mismanagement of grains and funds. If
discrepancies are found, the bonus will be adjusted
accordingly.”

The parties each signed the modified agreement.
Kreikemeier then wrote on the agreement the percentage
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figures, “10% - 25000.00, 15% - next 25,000.00, 20% - over
50,000.00.” There is apparently no disagreement that
Kreikemeier’s commission, or bonus, was calculated on the net
profit the elevator showed at the end of the fiscal year, at the
rates shown on the August 2, 1983, agreement.

The commissions were never paid, and Kreikemeier
instituted this lawsuit on May 10, 1984. As previously stated,
the district court found for Kreikemeier and entered a judgment
in his favor for $9,047.47.

Defendants’ statement of income and expenses for the year
ending August 31, 1983, showed substantial sales, with a gross
income of $255,986 and a net income of $68,654. The
agreed-upon commission rate, applied to this net profit figure,
does not coincide with the amount of judgment entered, but the
difference is not the object of any dispute between the parties.

Defendants’ addition to the contract adds two provisions to
the contract presented by Kreikemeier: (1) Defendants
conditioned the entire commission agreement “on the
assumption that an audit does not reveal mismanagement of
grains and funds”; and (2) Defendants specifically provided
that if “discrepancies” were found, Kreikemeier’s commission
would be “adjusted accordingly.”

Defendants’ sole assignment of error is that “[tlhe Trial
Court’s finding that the Plaintiff [Kreikemeier] had not
mismanaged grain and funds is clearly wrong.” Defendants do
not complain that the commissions were improperly “adjusted
accordingly” and do not appeal from the amount of the
judgment entered, but from any judgment in favor of
Kreikemeier.

Insofar as defendants contend in their brief at 6 that
Kreikemeier’s commission, or bonus, should be “reduced dollar
for dollar with any loss shown as a result of mismanagement,”
we do not reach that point, because we determine that the audit
did not “reveal mismanagement of grains and funds.”

In its judgment the trial court found “generally for the
plaintiff and against the defendants.” Since this case involves a
suit on a contract, where a jury trial has been waived, the
judgment of the trial court has the effect of a verdict of a jury
and should not be set aside unless clearly wrong. Jeffres v.
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Countryside Homes, 214 Neb. 104, 333 N.W.2d 754 (1983). In
determining the sufficiency of the evidence to sustain a
judgment, that evidence must be considered most favorably to
the successful party and every controverted fact must be
resolved in that party’s favor, and he is entitled to the benefit of
any inferences reasonably deducible from it. Jeffres v.
Countryside Homes, supra.

The phrase on which defendants rely to preclude
Kreikemeier from obtaining any commission or bonus—“an
audit does not reveal mismanagement”—was placed in the
contract by defendants. Our law is settled that a contract will be
construed most strongly against the party preparing it when
there is a question as to its meaning. Sacher v. Taco Grande of
Towa, Inc., 210 Neb. 122, 313 N.W.2d 257 (1981). A
modification to a contract will be construed in the same way.

Similarly, in construing a contract, words must be given their
plain and ordinary meaning as reasonable persons would
understand them. Rees v. Huffman, 222 Neb. 493, 384 N.W.2d
631 (1986).

“Mismanagement” is defined in Webster’s Third New
International Dictionary, Unabridged 1444 (1981), as “corrupt
or improper management.” “Management,” in turn, is “the
conducting or supervising of something (as a business).” Id. at
1372.

In this case the primary complaint made by defendants
against Kreikemeier’s management was that Kreikemeier has
not followed defendants’ directions not to have further
business dealings with Ron Tuma, a former partner of
defendants. Kreikemeier testified he had not received such
directions until after he had made payments to Tuma for future
delivery of grain which was not delivered. Kreikemeier further
testified that his course of dealings with Tuma was within the
ordinary manner in which he conducted the operations of the
elevator. The trial court, in finding generally in favor of
Kreikemeier, apparently found that Kreikemeier’s actions in
this business did not constitute mismanagement.

On the Tuma transactions, the elevator suffered a loss of
approximately $30,000. This amount was reflected in the audit
in the bad-debt figure of $33,195.46 shown in the operating
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expenses. In view of the fact that the audit showed that the sales
of the elevator during the year in question exceeded $3,700,000,
and the Tuma losses were approximately $30,000, we cannot
say that the trial court erred in its determination in that regard.
Apparently, Kreikemeier’s management overall was not shown
to be “mismanagement.”

It is true that the defendants presented evidence indicating
that Kreikemeier had paid his wife $800 for services rendered to
the elevator and that he had transacted business with his father
and brother. Kreikemeier fully explained the transactions in his
testimony. None of the transactions were shown to be outside of
the usual business operations of the elevator, and none were
shown to have reduced the elevator’s profits in any way.

It is also true that defendants produced evidence as to a
limited number of instances in which Kreikemeier’s probity
might be questioned, but, again, no loss of the elevator’s profits
was shown, and, indeed, some of the transactions which
defendants questioned could have resulted in greater gain for
the elevator.

There was ample evidence to support the trial court’s
judgment in favor of plaintiff. The judgment is affirmed.

AFFIRMED.

STATE OF NEBRASKA, APPELLEE, V. WESLEY H. PEERY, APPELLANT.
391 N.W.2d 566

Filed August 1, 1986. No. 85-384.

1. Juror Qualifications: Homicide: Constitutional Law. Neb. Rev. Stat.
§ 29-2006(3) (Reissue 1985) constitutionally permits the removal for cause of a
prospective juror whose views on capital punishment are such as to prevent or
substantially impair the performance of his or her duties as a juror.

2. Trial: Juries. In the absence of a showing that without sequestration a party’s
rights would be prejudiced, there is no right to examine a venireperson out of the
presence of all other venirepersons.

3. Convictions: Appeal and Error. A conviction will not be set aside in the absence
of a showing that an error created actual prejudice rather than merely the
possibility of prejudice.

4. Postconviction. The defendant in a postconviction case bears the burden of
establishing a basis for relief.
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. A motion for postconviction relief may not be used to secure the review
of an issue which was capable of being raised in a direct appeal.

6. Criminal Law: Effectiveness of Counsel. A convicted defendant seeking a
reversal of a conviction or sentence on the basis that counsel’s assistance was
deficient must establish a reasonable probability that but for counsel’s
unprofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the
outcome. -

7. Police Officers and Sheriffs: Search and Seizure. Police deception which is not
coercive in nature will not invalidate a consent to search if the record otherwise
shows the consent to have been voluntary.

8. Search and Seizure: Appeal and Error. The voluntariness of a consent to search
is a question of fact and will not be disturbed on appeal unless clearly wrong.

9. Search and Seizure. Absent a reasonable expectation of privacy, there can be no
unreasonable search. .

10. Postconviction. A postconviction motion cannot be used to secure a further
review of issues already litigated, nor will a defendant be permitted to rephrase
issues already presented in order to obtain a further consideration of them.

11. Criminal Law: Death Penalty: Sentences: Appeal and Error. Neb. Rev. Stat.
§ 29-2521.03 (Reissue 1985) does not apply to a death sentence which was
imposed and became final prior to the effective date of the statute.

Appeal from the District Court for Lancaster County: DALE
E. FAHRNBRUCH, Judge. Affirmed.

Richard L. Schmeling, for appellant.

Robert M. Spire, Attorney General, .and Melvin K.
Kammerlohr, for appellee.

KRrivosHA, C.J., BoSLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

CAPORALE, J.

Following a jury trial, defendant, Wesley H. Peery, was
adjudged guilty of murder in the first degree and the robbery of
a coin shop. He was thereafter sentenced to death on the
murder charge and to a consecutive sentence of not less than 16
nor more than 50 years on the robbery charge. Those
convictions and sentences were affirmed by this court in State
v. Peery, 199 Neb. 656, 261 N.W.2d 95 (1977), cert. denied 439
U.S. 882, 99 S. Ct. 220, 58 L. Ed. 2d 194 (1978) (Peery I).
Thereafter, Peery filed a motion for a new trial based upon the
discovery of evidence claimed to be new, the denial of which
was affirmed in State v. Peery, 205 Neb. 271, 287 N.W.2d 71
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(1980) (Peery II). Peery then filed a motion for postconviction
relief, the denial of which was affirmed in State v. Peery, 208
Neb. 639, 305 N.W.2d 354 (1981), cert. denied 454 U.S. 882,
102 S. Ct. 369, 70 L. Ed. 2d 194 (Peery I1I). Following dismissal
of Peery’s action for relief in the U.S. District Court for the
District of Nebraska in order that he might first exhaust his
state remedies, he filed this second postconviction action
seeking to vacate and set aside his “sentence and conviction.”
He was again denied relief by the district court, and this fourth
appeal to this court was taken. For the reasons hereinafter
discussed we affirm.

Peery assigns 20 errors to the denial of this latest motion.
They, in summary, are that the postconviction court erred in (1)
dismissing his motion; (2) failing to find that Neb. Rev. Stat.
§ 29-2006 (Reissue 1985), which provides that a juror can be
excused for cause if his “opinions are such as to preclude him
from finding the accused guilty of an offense punishable with
death,” unconstitutionally violates Peery’s right to trial by a
fair and impartial jury as guaranteed by article I, § 6, of the
state Constitution and the sixth amendment to the federal
Constitution; (3) finding that Peery had failed to prove “his
diverse allegations with respect to the prosecution’s challenges
for cause and peremptory challenges”; (4) finding that all the
excused venirepersons, with the exception of Epp, were excused
for reasons unrelated to “death qualifying” the jury; (5) finding
that the failure of Peery’s trial counsel to cause the voir dire
proceedings to be reported did not prejudice Peery in his
challenge of the manner in which the jury was selected; (6)
refusing to receive into evidence the trial attorneys’ testimony
and notes taken by them at the time of the selection of the jury
concerning the attitudes of venirepersons Epp, Meisters,
Philippi, and Sandell and alternate venireperson Joekel toward
the death penalty; (7) failing to find that the prosecution
exercised its cause and peremptory challenges so as to “death
qualify” the jury, with the result that the jury was biased in
favor of conviction, was not fair and impartial, and was not
representative of a fair cross-section of the community; (8)
finding that the testimony of Peery’s expert witnesses
concerning the relationship between one’s attitude concerning
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the death penalty and other attitudes relevant to the criminal
justice system, such as the presumption of innocence, was
irrelevant; (9) finding that the various studies regarding the
conviction-proneness of “death-qualified” jurors and the
“process effect” of the death qualification process as described
in analyses by Craig Haney lacked quality and reliability, were
not comparable to actual cases tried in Nebraska, and did not
draw valid conclusions; (10) refusing to receive into evidence
various studies concerning “death-qualified” juries; (11)
refusing to receive into evidence various exhibits related to the
above studies; (12) refusing to admit the notes taken by Peery’s
trial attorney, Stanley Cohen, concerning the jury selection,;
(13) determining that the “process effect” did not rise to
constitutional dimensions and was therefore not a proper
subject for postconviction relief; (14) finding that the “process
effect” issue could have been raised on direct appeal, since the
Haney analyses had not yet been performed; (15) concluding
that the warrantless search of Peery’s toolbox and the seizure of
coins from inside it were constitutional; (16) finding that the
identification of Peery by State witness Jacqueline Slack, nee
Kuhn, was not impermissibly tainted by an identification
encounter engineered by the State; (17) finding that the failure
of Peery’s trial attorneys to cause the voir dire proceedings to be
recorded did not prejudice Peery; (18) failing to find that the
other allegations regarding ineffective assistance of counsel
contained in Peery’s petition and motion for postconviction
relief were true; (19) finding that the provisions of Neb. Rev.
Stat. § 29-2521.03 (Reissue 1985) and related statutes are not
retroactive and do not apply to Peery; and (20) rejecting Peery’s
various offers of proof.

The first assignment of error is simply a generalized
conclusion based upon the specific errors claimed in Peery’s
other assignmeénts. Because an analysis of the other assignments
necessarily constitutes an analysis of this generalized
conclusion, it requires no independent discussion.

Assignments of error 2 through 14, inclusive, 17, and 20 all
deal with the selection of a “death-qualified” jury. These
assignments fall into three broad categories. The first relates to
Peery’s constitutional challenge of the excusal for cause statute,

6



560 223 NEBRASKA REPORTS

§ 29-2006(3). The second category centers around the “process
effect” discussed in the Haney analyses and the effect upon
jurors of various types of voir dire examinations discussed in
the study made by Michael T. Nietzel and Ronald C. Dillehay.
The final category relates to the postconviction court’s finding
that Peery failed to prove facts from which it can be concluded
that any venirepersons were unconstitutionally excused because
of their views on the death penalty and to the use made at his
trial of both peremptory and cause challenges.

The assignment that § 29-2006(3) violates the sixth
amendment to the U.S. Constitution and article I, § 6, of the
Nebraska Constitution has been resolved adversely to Peery by
the U.S. Supreme Court’s decision in Lockhart v. McCree, 476
U.S. ,106S. Ct. 1758, 90 L. Ed. 2d 137 (1986), and by our
recent decision in State v. Rust, ante p. 150, 388 N.W.2d 483
(1986). See, also, Darden v. Wainwright, 477 U.S. , 106 S.
Ct. 2464, 91 L. Ed. 2d 144 (1986). The statute constitutionally
permits the removal for cause of a prospective juror whose
views on capital punishment are such as to prevent or
substantially impair the performance of his or her duties as a
juror.

The second category of “death-qualification” assignments is
predicated upon the fact that, over the objection of Peery’s
attorneys, the trial court permitted the voir dire examination of
each venireperson to be conducted in the presence of other
venirepersons.

In this connection Peery offered into evidence the studies
authored by Haney and by Nietzel and Dillehay. The thesis of
the Haney analyses is that the very process of identifying
venirepersons with disqualifying attitudes against the death
penalty during a voir dire examination conducted in the
presence of other venirepersons produces a jury composed of
persons with an increased belief in the guilt of the accused and
with a belief that the law disapproves of those opposed to the
death penalty. The Nietzel and Dillehay study expresses the
thought that a completely individual, sequestered voir dire
examination concerning a venireperson’s death penalty views
results in the elimination of a significantly greater percentage of
jurors with biases against a criminal defendant than do other
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types of voir dire examinations.

One of the Haney analyses offered in this case was relied
upon by McCree in Lockhart v. McCree, supra at 1763 n.6. In
that connection the U.S. Supreme Court observed that in oral
argument McCree’s counsel admitted that that matter, standing
alone, would not give rise to a constitutional question. The
general rule in this jurisdiction is that, in the selection of a jury,
a party ordinarily has no right to examine a venireperson out of
the presence of all other venirepersons. The only exception is
when there is a showing that without sequestration a party’s
rights would be prejudiced. State v. Benzel, 220 Neb. 466, 370
N.W.2d 501 (1985).

Neither the Haney analyses nor the Nietzel and Dillehay
study persuades us that Peery’s right to a fair and impartial jury
under the sixth amendment to the U.S. Constitution and article
I, § 6, of the Nebraska Constitution was violated by the en
masse voir dire examination conducted in this case. The Haney
studies are flawed in a number of fundamental respects,
including the manner in which the original sample was solicited
and the fact that the studies do not analyze actual completed
trials. The Nietzel and Dillehay study is also flawed in a number
of fundamental respects, including the small size of the
sample—13 capital cases in a single jurisdiction—and the fact
that it does not take into account the effect of the variance in
attorney skills. There is therefore no showing that Peery was in
fact prejudiced by the method in which the voir dire
examination was conducted.

The foregoing category of assignments, then, is resolved
adversely to Peery by the rule that a conviction will not be set
aside in the absence of a showing that an error created actual
prejudice rather than merely the possibility of prejudice. State
v. Gregory, 220 Neb. 778, 371 N.W.2d 754 (1985); State v.
Benzel, supra.

The third and final category of “death-qualification”
assignments also fails because the evidence does not satisfy
Peery’s burden of establishing a basis for relief. State v. Galvan,
222 Neb. 104, 382 N.W.2d 337 (1986); State v. Brown, 220 Neb.
305, 369 N.W.2d 639 (1985).

While the voir dire examination was not reported, the
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minutes of the trial judge as recorded in the case reveal that, at
most, two venirewomen were excused for cause by reason of
their views concerning the death penalty. Venirewoman Epp
indicated she could not find a defendant guilty knowing that the
death penalty might be imposed. Venirewoman Sandell
informed the court that she would require a greater amount of
proof than if capital punishment were not involved, and could
not follow the court’s instructions with respect to the quantum
of proof required.

The notes of one of Peery’s trial attorneys reflected that there
were three venirepersons opposed to the death penalty, but he
could name only one who held such a view, venireman Heskett.
This attorney also recalled, however, that Heskett nonetheless
sat on the jury.

Peery’s other trial attorney’s notes also reflected that there
had been three venirepersons who were opposed to the death
penalty. He recalled that one such, venireperson Haskel, did,
nonetheless, sit on the jury. It is noted, however, that no
venireperson Haskel is listed on the clerk’s jury list contained in
the bill of exceptions.

The deputy county attorney participating in the trial recalled
there were five venirepersons, Epp, Heskett, Joekel, Philippi,
and Sandell, opposed to the death penalty. The prosecution
exercised a peremptory challenge to prevent Joekel from sitting
as an alternate juror.

The county attorney’s notes reflected that there were four
venirepersons opposed to the death penalty: Epp, Joekel,
Philippi, and Sandell. Philippi, however, also had other reasons
for being excused for cause.

While Peery complains that the postconviction judge refused
to receive into evidence the notes of Peery’s trial attorneys, it is
obvious that all the participating attorneys were permitted to
refer to their notes and to testify concerning their contents.
Under that circumstance, error, if such there was, in refusing to
admit any notes into evidence cannot have resulted in prejudice
to Peery.

It is true that there are some variances in the recollections of
the four attorneys participating in Peery’s original trial relative
to the number of venirepersons expressing concern over the
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death penalty. Yet there is nothing from which it can be
concluded that any venirepersons other than Epp and Sandell
were excused for cause solely because of their death penalty
views. The record establishes that Epp and Sandell were
excused because their beliefs would prevent or substantially
impair their performance as jurors. Once that has been
determined, the various opinions expressed by Edward J.
Bronson, Claudia L. Cowan, Phoebe C. Ellsworth, Robert
Fitzgerald, Faye Goldberg, Joan C. Harrington, George L.
Jurow, Gary B. Melton, William C. Thompson, W. Cody
Wilson, Hans Zeisel, and others concerning the impact
exclusion of such persons from jury service purportedly
produces upon a jury’s proneness to convict, even if valid, a
matter we do not decide, become irrelevant. Neither do the
Harris polls concerning public opinion relating to various
aspects of the death penalty have any relevance to the issues in
this case. Indeed, the vast majority of the foregoing opinions
and studies were before the U.S. Supreme Court in Lockhart v.
McCree, 476 U.S. , 106 S. Ct. 1758, 1762-63 nn. 4 and 5,
90 L. Ed. 2d 137 (1986). The dispositive reality is that the law
permits exactly what was done with respect to the excusal for
cause of venirewomen Epp and Sandell.

Neither does the evidence support the claim that the State
used its peremptory challenges in such a manner as to deprive
Peery of a fair and impartial jury. The testimony of his own
attorneys establishes that at least one person who expressed
concern over the death penalty was seated as a juror. The fact
the State exercised a peremptory challenge to prevent one
person with some concern about the death penalty from sitting
as an alternate juror does not establish a deprivation of Peery’s
constitutional rights.

While Lockhart v. McCree, supra, did not deal with
peremptory challenges, the U.S. Supreme Court nonetheless
observed therein that “[a]dopting McCree’s concept of jury
impartiality would also likely require the elimination of
peremptory challenges, which are commonly used by both the
State and the defendant to attempt to produce a jury favorable
to the challenger.” Id. at 1767. The inference to be drawn from
that language is that the U.S. Supreme Court does not view the
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U.S. Constitution as doing away with peremptory challenges. It
has been held that the use by a state of peremptory challenges to
exclude from the jury members of the criminal defendant’s race
solely on racial grounds violates the equal protection rights of
both the defendant and the excluded venirepersons. Batson v.
Kentucky, 476 U.S. , 106 S. Ct. 1712, 90 L. Ed. 2d 69
(1986). That holding, however, does not prevent the use of
peremptory challenges to exclude from a jury a venireperson
who holds a point of view inimical to that espoused by the State.
We do not read article I, § 6, of our Constitution to impose any
greater restraint upon this state in this regard than does the U.S.
Constitution.

This, then, brings us to the remaining four assignments of
error: Nos. 15, 16, 18, and 19.

With respect to the first of these, Peery contends that the
search of a toolbox he owned but kept locked at Mary Blazek’s
apartment was unconstitutional.

It must first be observed that this is an issue which clearly
could have been raised in Peery I, the direct appeal from Peery’s
convictions and sentences. It is well established that a motion
for postconviction relief may not be used to secure the review of
an issue which was capable of being raised in a direct appeal.
State v. Rust, ante p. 150, 388 N.W.2d 483 (1986). We
nonetheless treat the matter as if raised as a part of Peery’s
claim that he had ineffective assistance of counsel.

The U.S. Supreme Court has held that a convicted defendant
seeking a reversal of a conviction or death sentence on the basis
that counsel’s assistance was deficient must establish a
reasonable probability that but for counsel’s unprofessional
errors, the result of the proceeding would have been different.
That Court defined a “reasonable probability” as a probability
sufficient to undermine confidence in the outcome. Strickland
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).

While articulating the criteria for evaluating the effectiveness
of counsel in various ways, this court has applied the same
standard by holding that an attorney has been ineffective in the
defense of a criminal case only if his or her actions or inactions
have so undermined the proper functioning of the adversarial
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process that the trial cannot be relied upon as having produced
a just result. In order to so establish, the evidence must show
that the attorney failed to perform at least as well as an attorney
with ordinary training and skill in the criminal law practicing in
the community in which the trial is held and that his or her
deficiencies have resulted in prejudice to the defendant. See,
State v. Rust, supra; State v. Lieberman, 222 Neb. 95, 382
N.W.2d 330 (1986); State v. Evans, 218 Neb. 849, 359 N.W.2d
790 (1984).

With that background we are prepared to consider whether
Peery’s prior attorneys were ineffective by failing to raise the
issue on direct appeal.

While Peery adamantly denied he ever gave the key which
unlocked the box to the police, one of the police detectives
testified that Peery had given it to him. The detective testified
he told Peery that Blazek was locked out of her apartment, and
asked that Peery give him his keys so that she could get in. Peery
gave the detective his keyring, pointed out which key fit
Blazek’s apartment door, and said that none of the others fit
anything in the apartment.

It is not clear whether Blazek was in fact locked out of her
apartment; however, whether she was or was not is immaterial.
We have previously held that deception by the police, standing
alone, is insufficient to make an otherwise valid confession
inadmissible. State v. Erks, 214 Neb. 302, 333 N.W.2d 776
(1983). In like manner, we hold that police deception which was
not coercive in nature will not invalidate a consent to search if
the record otherwise shows the consent to have been voluntary.
State v. Christofferson, 101 Idaho 156, 610 P.2d 515 (1980);
Statev. Hall, 297 N.W.2d 80 (Iowa 1980), cert. denied 450 U .S.
927, 101 S. Ct. 1384, 67 L. Ed. 2d 359 (1981). If the police
misrepresented Blazek’s ability to get into her apartment, there
was nothing coercive about the misrepresentation. There was
nothing which prevented Peery from removing the Blazek
apartment key from the ring and giving only that key to the
police.

Thus, there is ample support for the trial judge’s finding that
Peery freely and voluntarily gave the key to the toolbox to the
police. The voluntariness of a consent to search is a question of
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fact and will not be disturbed on appeal unless clearly wrong.
State v. Garcia, 216 Neb. 769, 345 N.W.2d 826 (1984); State v.
Horn, 218 Neb. 524, 357 N.W.2d 437 (1984); State v. Billups,
209 Neb. 737,311 N.W.2d 512 (1981).

Once it is found that Peery freely and voluntarily gave the
toolbox key to the police, it cannot be said he thereafter
retained a legitimate, that is to say, a reasonable, expectation of
privacy to the contents of the box. Absent that expectation,
there can have been no unreasonable search of the box. State v.
Havlat, 222 Neb. 554, 385 N.W.2d 436 (1986); State v. Searles,
214 Neb. 849, 336 N.W.2d 571 (1983); State v. Gonzalez, 211
Neb. 697, 320 N.W.2d 107 (1982).

That being so, it cannot be concluded that Peery’s prior
attorneys were ineffective. Raising the issue would not have
changed the result of the direct appeal.

The next assignment of error, that the in-court identification
of Peery by witness Slack was tainted by an improper
out-of-court encounter with him brought about by the actions
of the State, is resolved by the rules that a postconviction
motion cannot be used to secure a further review of issues
already litigated and that a defendant will not be permitted to
rephrase issues already presented. State v. Rust, ante p. 150,
388 N.W.2d 483 (1986); State v. Hochstein, 216 Neb. 515, 344
N.W.2d 469 (1984), cert. denied 469 U.S. 873, 105 S. Ct. 226, 83
L. Ed. 2d 156. _

A review of Peery’s brief in Peery I reveals that this same
issue was raised and essentially the same argument made in
connection with Peery’s broad assignment of error that
“[m]isconduct on the part of the prosecuting attorneys denied
the defendant his constitutional right to a fair trial.” Not only is
the issue therefore not subject to relitigation but, as the
evidentiary recitation in Peery I demonstrates, there was
sufficient evidence without Slack’s testimony to support Peery’s
conviction.

The 18th assignment broadly asserts that Peery’s trial
attorneys were ineffective. The claimed areas of ineffectiveness
not previously commented upon focus principally on trial
counsel’s (1) failure to meet with Peery often enough before
trial to inform him of the progress of the case and to allow him
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to participate in his defense, (2) mischaracterization of Peery’s
murder conviction as a felony murder conviction in both a
federal habeas corpus action and in Peery III, (3) failure to
introduce any evidence of the nature or extent of the pretrial
publicity, thereby effectively preventing Peery from presenting
such at this late date, and (4) failure to interview potential
witnesses suggested by Peery who would have presented
favorable testimony on Peery’s behalf.

The evidence fails to establish a reasonable probability that
the result of the trial would have been different if the trial
attorneys had spent more time with Peery, had not
mischaracterized the nature of the murder conviction in a brief
or pleading, had adduced evidence of the nature and extent of
pretrial publicity, and had interviewed more witnesses. That
being so, no prejudice to Peery has been shown, and, thus,
there is no merit to the claim that Peery’s trial attorneys were
ineffective in these respects.

In the 19th and last assignment of error not previously
considered, Peery in effect argues that the comparative review
required by § 29-2521.03 and related statutes applies
retroactively to the murder he committed. The argument is
without merit. State v. Rust, supra, reaffirms the rule that
§ 29-2521.03 does not apply to a death sentence which, as is the
situation in this case, was imposed and became final prior to the
effective date of that statute.

Additionally, Peery argues that once this court determined in
Peery I that an aggravating circumstance which the sentencing
panel had applied was not present, it should have vacated his
death sentence and remanded the matter to the sentencing panel
for resentencing.

In reviewing anew the existence or lack of existence of
aggravating and mitigating circumstances, this court in Peery I
agreed with the sentencing panel’s conclusion that no mitigating
circumstances were present. However, this court disagreed with
the sentencing panel’s interpretation of the elements required
for a finding that a murder is perpetrated for pecuniary gain
(aggravating circumstance (1)(c), Neb. Rev. Stat. § 29-2523
(Reissue 1985)). As a consequence, this court ruled that three of
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the four aggravating circumstances found by the sentencing
panel existed.

It is on those facts that Peery bases his contention. However,
Peery cites us to no authority which supports his argument. In
fact, the authority is to the contrary. For example, State v.
Stewart, 197 Neb. 497, 250 N.W.2d 849 (1977), and State v.
Rust, 197 Neb. 528, 250 N.W.2d 867 (1977), cert. denied 434
U.S.912,98S. Ct. 313,54 L. Ed. 2d 198, reh’g denied 434 U .S.
988, 98 S. Ct. 622, 54 L. Ed. 2d 485, involve murders wherein
this court held that an aggravating circumstance found to exist
by the sentencing judge or panel was not present. This court did
not remand those cases for resentencing but, rather, modified
the relevant sentence in Stewart and affirmed it in Rust. Peery’s
contention is without merit, as the three remaining aggravating
circumstances warrant imposition of the death penalty.

The judgment dismissing Peery’s motion for postconviction
relief is correct and is therefore affirmed.

AFFIRMED.

FRED ABBOUD, INDIVIDUALLY AND ON BEHALF OF OTHERS
SIMILARLY SITUATED, APPELLANT, V. LAKEVIEW, INC., A NEBRASKA
CORPORATION, AND THE CITY OF RALSTON, NEBRASKA, A
MUNICIPAL CORPORATION, APPELLEES.

391 N.W.2d 575
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1. Demurrer: Appeal and Error. In reviewing the sustaining of a demurrer, we treat
the facts alleged in the petition as undisputed.

2. Limitations of Actions. Statutes of limitations do not impair existing
substantive rights but merely affect the procedure by which such rights may be
enforced; such statutes generally apply to all proceedings commenced after the
statute becomes effective.

Statutes of limitations must be interpreted consistent with
well-established principles of law.

4. Conveyances: Real Estate: Words and Phrases. A right of first refusal is the right
to have first opportunity to purchase real estate when such becomes available, or
the right to meet any other offer.

5. Deeds: Conveyances: Real Estate: Actions. If the grantee of a fee simple
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condition subsequent does not adhere to the conditions in the deed, the grantor
may exercise its right of reentry in an action to terminate the estate, such as an
action in ejectment.

6. Conveyances: Real Estate. The alienability of a right of reentry is controlled by
statute in Nebraska.

7. Conveyances: Real Estate: Time. The effect of Neb. Rev. Stat. § 76-2,102
(Reissue 1981) is to limit the duration of certain future interests, including a right
of reentry, to 30 years.

8. Conveyances: Real Estate: Trusts. A key distinction between language creating a
conditioned fee and that creating a public trust involves words of reversion in the
former.

Appeal from the District Court for Douglas County:

THEODORE L. CarLsoN, Judge. Reversed and remanded for
further proceedings.

Dennis E. Martin and Gregory R. Abboud, for appellant.
Steven J. Riekes, for appellee Lakeview, Inc.
S. Caporale, for appellee City of Ralston.

KRrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, SHANAHAN,
and GraNT, JJ.

WHITE, J.

This is an action for declaratory and injunctive relief brought
by the plaintiff-appellant, Fred Abboud, individually and on
behalf of all others similarly situated (Abboud), against
defendants-appellees, Lakeview, Inc., and the City of Ralston
(City). Abboud’s petition prays for a permanent injunction
blocking the sale of certain real property from the City to
Lakeview, a permanent injunction foreclosing the City from
ever selling or using the property for anything other than park
purposes, and for a finding that a 1967 lease between the City
and Lakeview is void.

The defendants demurred to Abboud’s second amended
petition on the grounds that (1) Abboud lacks standing to sue,
(2) the action is not a class action as defined by Neb. Rev. Stat.
§ 25-319 (Reissue 1985), (3) Abboud has not complied with
conditions precedent to bring the suit, (4) the petition does not
state a cause of action, and (5) the action is barred by the
doctrines of equitable estoppel and laches.

The district court sustained the defendants’ demurrer,
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finding that Abboud lacked standing to sue and that no trust
was created by deed or by the City’s action in floating a bond
issue to purchase outstanding rights in the property. Abboud
appeals from the district court’s judgment. We reverse and
remand.

We take the relevant facts as undisputed. On May 8, 1937,
the Cudahy Packing Company conveyed by warranty deed to
the village of Ralston a parcel of land commonly known as the
Seymour Lakebed. The grant was subject to the following
condition in the deed:

Provided further that the above described premises shall
be used by the grantee solely for purposes of a public park
and public recreational area, and upon the use thereof by
Grantee for any other purpose, the grantor may declare its
re-entry upon said premises and upon such re-entry or’
declaration thereof, the above-described property shall
revert to and become the property of grantor.

On QOctober 27, 1944, Cudahy Packing Company sold all its
right, title, and interest in Seymour Lakebed to Mr. and Mrs.
Fred Eipperle. On April 1, 1947, the voters of the village of
Ralston authorized the board of trustees to issue a general
obligation bond to purchase outstanding interests in Seymour
Lakebed for “park purposes.” Subsequently, the City obtained
the Eipperles’ right, title, and interest by quitclaim deed.

For many years Seymour Lakebed remained just that—an
undeveloped, dry lakebed. On July 18, 1967, the City entered
into a lease agreement with Lakeview, Inc., a for-profit
Nebraska corporation, to occupy and develop the land into a
public golf course. The term of the lease was 25 years, with an
option to renew. The rent for the first 5 years was $1 annually,
plus a percentage of gross income. The lease also contained an
“option,” or, more accurately, aright of first refusal. If Omaha
ever annexed Ralston or the Ralston City Council ever decided
to sell, Lakeview had the first right to purchase the land. The
option set the price that Lakeview, but apparently not other
buyers, would pay for the land—$90,000.

In early to mid 1984 the Ralston City Council determined
that it was in the City’s best interest to sell the land. The City
forwarded to Lakeview a notice of its intention to sell the land
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to Lakeview. Lakeview subsequently determined to exercise its
option to purchase the land. On June 19, 1984, the council
passed ordinance No. 761, declaring Seymour Lakebed surplus
and fixing the time, place, and manner of sale. On November
20, 1984, the council passed ordinance No. 765, directing the
sale of the land to Lakeview. Pursuant to Neb. Rev. Stat.
§ 16-202 (Reissue 1983), Abboud filed a petition in
remonstrance on December 20, 1984, in opposition to the sale,
which was signed by more than 30 percent of Ralston electors
who voted in the last regular election. Abboud filed his petition
in equity on November 5, 1984, seeking to block the sale to
Lakeview and .to enjoin permanently the council from ever
selling the land for purposes inconsistent with public park use.
At its January 8, 1985, meeting, the Ralston City Council
confirmed the sale to Lakeview pursuant to ordinance No. 765.

Abboud argues that the district court erred when it found (1)
that Abboud had no standing, (2) that the defendants did not
violate the law when they failed to disclose a conflict of interest
between city officials and Lakeview, and (3) that the property
was not held in public trust so that the City was free to sell it.

In reviewing the sustaining of a demurrer, we treat the facts
alleged in the petition as undisputed. Morris v. Lutheran
Medical Center, 215 Neb. 677, 340 N.W.2d 388 (1983). We
consider only the facts set forth in the petition, and we do not
consider extrinsic matters in determining whether a pleading
states a cause of action. Jeffers v. Bishop Clarkson Memorial
Hospital, 222 Neb. 829, 387 N.W.2d 692 (1986). A demurrer
admits only such facts as are well pleaded and does not admit
mere conclusions of the pleader. /d.

We believe that Abboud has standing to bring suit against the
City and that his second amended petition sufficiently pleads
such standing. Abboud alleges in paragraph 1 of his second
amended petition that he is a resident and taxpayer of Ralston.
Additionally, his petition states at paragraph 14 that Neb. Rev.
Stat. § 18-301.01(2) (Cum. Supp. 1984) confers standing on
any resident of Ralston to challenge a contract between the City
and an allegedly interested city official. Section 18-301.01(2)
clearly confers on Abboud standing to sue, and his petition
adequately pleads such standing. The propriety of this suit as a
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class action was not discussed by the district court, and we do
not address it here.

We turn to the question of whether the 1967 lease between the
City and Lakeview is void and unenforceable. Abboud alleges
that the lease is void because it violated the conflict of interest
statute in effect at the time. The defendants counter that the
lease is valid, and even if it is not, Abboud is barred by the
1-year statute of limitations in § 18-301.01(2).

Section 18-301.01(2) provides:

Except as provided in section 70-624.04, no officer of
any city or village may be interested in any contract to
which the city or village, or anyone for its benefit, is a
party. The existence of such an interest in any contract
renders the contract voidable by decree of a court of
proper jurisdiction as to any person who entered intc the
contract or took assignment thereof with actual
knowledge of the prohibited conflict. An action to have a
contract declared void under this section may be brought
by the city or village or by any resident thereof and must be
brought within one year after the contract is signed or
assigned. . . . The prohibition in this section shall apply
only when the officer or his or her parent, spouse, or child
(a) has an ownership interest of five per cent or more in
any business involved in the contract or (b) will receive a
direct pecuniary fee or commission as a result of the
contract.

For the purposes of this opinion, these exceptions are
appropriately in the nature of affirmative defenses which the
defendant must allege and prove.

We do not reach the question of whether the 1967 lease is
void, because we agree with the appellees that Abboud is barred
by the 1-year statute of limitations. We have frequently held
that statutes of limitations do not impair existing substantive
rights but merely affect the procedure by which such rights may
be enforced; such statutes generally apply to all proceedings
commenced after the statute becomes effective. Cedars Corp.
v. Swoboda, 210 Neb. 180, 313 N.W.2d 276 (1981).

Section 18-301.01 took effect on August 26, 1983. Abboud
filed his petition on November 5, 1984. Although § 18-301.01
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was amended in 1984, the statute of limitations did not change.
Therefore, the 1-year limit applies to Abboud’s action to have
the lease declared void.

Although this action is barred by the statute, Abboud’s
request for a permanent injunction preventing the City and
Lakeview from exercising the option agreement is not similarly
barred. The statute must be interpreted consistent with
well-established principles of law. A statute of limitations
begins to run when a cause of action accrues or when the right to
institute and maintain a suit exists. 7.S. McShane Co., Inc. v.
Dominion Constr. Co., 203 Neb. 318, 278 N.W.2d 596 (1979).
When a statute of limitations begins to run must be determined
from the facts of each case. Jirka v. Prior, 196 Neb. 416, 243
N.W.2d 754 (1976).

We have previously noted that the option provision in the
lease is more correctly termed a right of first refusal. A right of
first refusal is the “[r]ight to have first opportunity to purchase
real estate when such becomes available, or right to meet any
other offer.” Black’ Law Dictionary 1191 (5th ed. 1979). Under
the terms of the lease, Lakeview did not have the power to
purchase the land unless one of two things occurred: Omaha
annexed Ralston, or the city council offered the land for sale.
Precisely when the city council offered the land for sale to
Lakeview and when Lakeview accepted the offer is not clear
from the record. What is clear is that the contract for sale was
formed in 1984. The city council approved ordinance No. 761,
which declared the land surplus, on June 19, 1984. Abboud’s
cause of action as to the alleged conflict of interest accrued on
this date. Abboud filed his petition in equity on November 5,
1984, well within the 1-year period of limitations. His action for
a permanent injunction, therefore, is not barred by
§ 18-301.01(2).

We turn to the question of whether the district court
erroneously determined that neither the deed from Cudahy nor
the bond issue created a public trust obliging the City to use the
land exclusively for public park purposes. To answer this
question, we must first classify the nature of the interest the
City received in the 1937 deed. The deed granted Seymour
Lakebed to the City on the following condition:
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Provided further that the above described premises shall
be used by the grantee solely for purposes of a public park
and public recreational area, and upon the use thereof by
Grantee for any other purpose, the grantor may declare its
re-entry upon said premises and upon such re-entry or
declaration thereof, the above-described property shall
revert to and become the property of grantor.

This language created a fee simple condition subsequent. See
C. Moynihan, Introduction to the Law of Real Property, ch. 5,
§ 6(1962). In this estate the grantor or its heirs or assigns hold a
future interest called a right of reentry, or, more commonly, a
power of termination. Clarke v. Sisters of Society of the Holy
Child Jesus, 82 Neb. 85, 117 N.W. 107 (1908). If the grantee
does not adhere to the conditions in the deed, the grantor may
exercise its right of reentry in an action to terminate the estate,
such as an action in ejectment. See Volkmer, The Law of Future
Interests in Nebraska, 18 Creighton L. Rev. 259 (1985). As long
as this does not occur, the grantee holds a possessory fee simple
condition subsequent and the grantor holds a future interest in
its right of reentry.

The alienability of a right of reentry is controlled by statute
in Nebraska. Neb. Rev. Stat. § 76-107 (Reissue 1981) states that
“rights of reentry for breach of condition subsequent shall not
be alienable or devisable.” Neb. Rev. Stat. § 76-299 (Reissue
1981) specifically provides that “rights of entry or reentry for
breach of condition subsequent are . . . not . . . alienable or
devisable; and no conveyance . . . made after May 15, 1959,
shall operate in favor of the grantee or persons claiming under
such grantee.” Since both conveyances of the right of reentry
were made before May 15, 1959, we do not apply the rule of
nonalienability to this future interest.

In October of 1944 Cudahy sold its remaining interest in the
land, the right of reentry, to the Eipperles. In April 1947 the
Eipperles sold the interest to the City, the original grantee. After
the purchase, the City held both the present possessory and
future interests, causing the estate to merge and become a fee
simple absolute. See C. Moynihan, supra, ch. 6, § 1.

An alternate route to the same end involves Neb. Rev. Stat.
§ 76-2,102 (Reissue 1981), a portion of the Nebraska reverter
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act of 1959. The effect of the statute is to limit the duration of
certain future interests, including a right of reentry, to 30 years.
Hiddleston v. Nebraska Jewish Education Soc., 186 Neb. 786,
186 N.W.2d 904 (1971). Thirty years have passed since 1937,
when the estates were created. The restriction in the deed has
disappeared, and, absent conditions from sources other than
the deed, the City now holds a freely alienable fee simple
absolute.

Abboud argues that the language in the deed created a
nonalienable public trust because of the words “solely for
purposes of a public park and public recreational area.” We
disagree. A key distinction between language creating a
conditioned fee and that creating a public trust involves words
of reversion in the former. Opinion of the Justices, 369 Mass.
979, 338 N.E.2d 806 (1975). Because intent and res are the basic
elements of a valid trust, any residual right in the grantor, such
as a right of reentry, is inconsistent with the intent to create a
public trust in perpetuity: “ ‘[W]here it clearly appears that the
[grantor] intends that the res shall revert to himself or his heirs if
the charitable purpose is not served, the devise is not a
charitable trust, but is construed as some type of absolute or
conditioned gift’ ” In re Application of Mareck to Register
Title, 257 Minn. 222, 228, 100 N.W.2d 758, 762 (1960). In
Mareck the deed actually contained the word “trust,” but
because of the words of reversion, the court construed the grant
as a fee simple condition subsequent. See, also, Restatement
(Second) of Trusts § 11, comment a. at 32 (1959) (““The owner
of property may transfer it . . . to another person and provide
that if the latter should fail to perform a specified act his
interest should be forfeited. In such a case the interest of the
transferee is subject to a condition subsequent and is not held in
trust™).

Abboud relies on language in Gallagher v. City of Omaha,
189 Neb. 598, 204 N.W.2d 157 (1973), to support his position
that the deed created a trust. In Gallagher the court held invalid
a shared use agreement between the University of Nebraska
Board of Regents and the City of Omaha for use of parts of
Elmwood Park for UNO parking. The court found that the
land was dedicated to park use alone in the language of two of


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































