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CITY OF KIMBALL, A MUNICIPAL CORPORATION, APPELLANT, 
TRACY CORPORATION II, A NEBRASKA CORPORATION, AND 

MICHAEL J. TRACY, APPELLEES, V. UNITED TELEPHONE COMPANY 
OF THE WEST, A DELAWARE CORPORATION, APPELLEE.  

391 N.W.2d 135 

Filed August 1, 1986. No. 85-349.  

Appeal and Error. A decision of this court upon a prior appeal becomes the law of the 
case on a retrial of the same issues unless the facts on the second trial are 
materially and substantially different.  

Appeal from the Nebraska Public Service Commission.  
Remanded for further proceedings.  

Darrel J. Huenergardt of O'Brien, Huenergardt & Cook, for 
appellant.  

John W. Herdzina of Abrahams, Kaslow & Cassman, for 
appellee Tracy Corporation II.  

Michael J. Tracy, pro se.  

John E Wright of Wright & Sorensen, for appellee United 
Telephone Company.  

Robert M. Spire, Attorney General, and John Boehm, for 
Nebraska Public Service Commission.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  
This is an appeal from the order of the Nebraska Public 

Service Commission (NPSC) approving a tariff filed by the 
United Telephone Company of the West (UTC).  

On December 27, 1982, UTC filed an application with the 
NPSC to increase its rates to raise additional revenue of 
$2,227,330. Various parties, including the appellant, City of 
Kimball, filed protests to the application, and a public hearing 
was held on the application on July 19 and 20, 1983. On August 
23, 1983, the NPSC approved a rate increase which would raise 
additional revenue of $650,149 and ordered the UTC to file a 
schedule of rates which would produce the added revenue. On 
September 6, 1983, the NPSC entered an order approving
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UTC's proposed schedule of rates and charges effective 
September 7, 1983.  

On September 19, 1983, the city filed a motion for rehearing 
and reconsideration of the September 6, 1983, order. The city's 
motion for rehearing was overruled on October 25, 1983, and a 
notice of appeal was filed by the city on November 29, 1983.  

On February 23, 1984, we approved a stipulation filed by the 
parties and remanded the entire matter to the NPSC for 
reconsideration. The order recited that the parties had 
stipulated that the NPSC order of September 6, 1983, was void 
for failure to give notice to interested parties as provided by law 
and should be set aside and the matter remanded to the NPSC, 
which should reconsider the schedule of rates as well as all other 
matters properly before the Commission "at a public hearing 
with notice to all interested parties as provided by law." 

The NPSC held another hearing on January 29, 1985, 
concerning UTC's proposed schedule of rates and charges. At 
this hearing the City of Kimball objected to proceeding without 
a "public hearing" on the revised rate schedules.  

On March 19, 1985, the NPSC again approved the schedule 
of rates and charges filed by UTC. The City of Kimball filed a 
notice of appeal on April 15, 1985. The other protestants which 
had appealed have since dismissed their appeals and the city is 
now the only appellant in this case.  

One of the assignments of error made by the city is that the 
NPSC erred in finding that no "public hearing" upon the 
schedule of rates and charges filed by UTC was necessary. The 
commission found specifically that there was "no requirement 
either in law or our rules that would require further public 
hearings in this matter" and overruled the objection of the city.  

So far as the record before us discloses, the only notice given 
by the NPSC concerning the hearing on January 29, 1985, was 
a letter addressed "To All Persons Interested," copies of which 
were sent to counsel for UTC, the City of Kimball, and two 
other protestants.  

The order of this court remanding the matter to the NPSC 
with directions to reconsider the schedule of rates at a "public 
hearing" has now become the law of the case. A decision of this 
court upon a prior appeal becomes the law of the case on a
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retrial of the same issues unless the facts on the second trial are 
materially and substantially different. Bass v. Dalton, 218 Neb.  
379, 355 N.W.2d 225 (1984); School Dist. of Gering v.  
Stannard, 196 Neb. 367, 242 N.W.2d 889 (1976). None of the 
parties have seen fit to brief the questions of law concerning the 
necessity for a "public hearing" in this matter, so we do not now 
reconsider our order of February 23, 1984.  

It is quite apparent that there has been no compliance with 
our order of February 23, 1984. Therefore, the matter is again 
remanded to the Nebraska Public Service Commission for 
further proceedings in compliance with this opinion.  

REMANDED FOR FURTHER PROCEEDINGS.  

JOHN A. KREIKEMEIER, APPELLEE, V. J. PAUL MCINTOSH AND 

GERALD KRATOCHVIL, DOING BUSINESS AS ROGERS ELEVATOR CO., 
APPELLANTS.  

391 N.W.2d 563 

Filed August 1, 1986. No. 85-380.  

1. Judgments: Appeal and Error. The judgment of a trial court in an action at law 
where a jury trial has been waived has the effect of a verdict of a jury and should 
not be set aside unless clearly wrong.  

2. -: . In determining the sufficiency of the evidence to sustain a 
judgment, that evidence must be considered most favorably to the successful 
party and every controverted fact must be resolved in that party's favor, and he is 
entitled to the benefit of any inferences reasonably deducible from it.  

3. Contracts: Intent. A contract will be construed most strongly against the party 
preparing it when there is a question as to its meaning.  

4. -: . In construing a contract, words must be given their plain and 
ordinary meaning as reasonable persons would understand them.  

Appeal from the District Court for Colfax County: JOHN C.  
WHITEHEAD, Judge. Affirmed.  

Lawrence H. Yost of Yost, Schafersman, Yost, Lamme & 
Hillis, PC., for appellants.  

Donn K. Bieber of Otradovsky & Bieber, for appellee.
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

GRANT, J.  

John A. Kreikemeier, plaintiff-appellee, brought this action 
against the defendants-appellants, J. Paul McIntosh and 
Gerald Kratochvil, doing business as Rogers Elevator Co.  
Kreikemeier sought recovery of commissions due him on a 
written contract with defendants. The case was tried to the 
court in the district court for Colfax County, Nebraska. The 
trial court found generally for Kreikemeier and entered a 
judgment in his favor and against the defendants in the amount 
of $9,047.47. The defendants timely appealed to this court. For 
the reasons stated hereinafter we affirm.  

The record shows the following. In August of 1977 
Kreikemeier was employed as the manager of the Rogers 
Elevator Co. in Rogers, Nebraska, and continued as manager 
until he was discharged by defendants on July 29, 1983. At the 
time Kreikemeier began his employment, Rogers Elevator Co.  
was a Nebraska corporation. The corporation was dissolved for 
nonpayment of taxes on August 2, 1979. Defendants continued 
business thereafter under the same name. In the operations of 
the elevator company, defendants were engaged in the business 
of buying, selling, and storing commercial feed grains.  

As manager, Kreikemeier was given a great deal of latitude by 
the defendants in running the day-to-day operations of the 
elevator. Kreikemeier testified that he had the authority to hire 
additional employees when needed, sign checks alone, order 
equipment, make repairs, and pay monthly bills. Kreikemeier 
could purchase any quantity of grain for the elevator and also 
could make grain sales in any amount. Kreikemeier's 
compensation consisted of a base pay with commissions. The 
commissions were based on a percentage of the elevator's net 
profit at its fiscal year end. Before 1983 the commissions were 
paid each year to Kreikemeier without a written agreement.  

On July 29, 1983, Kreikemeier was terminated as the 
manager of the elevator. On August 2, 1983, Kreikemeier 
entered into a written agreement with McIntosh and 
Kratochvil.
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A typewritten agreement was prepared by Kreikemeier's 
attorney. This agreement, with the bracketed words deleted at 
the time of the meeting of Kreikemeier and defendants, 
provided: 

AGREEMENT 
This agreement entered into this day of August, 

1983 between John A. Kreikemeier, first party, and Rogers 
Elevator Co., second party.  
IT IS AGREED: 

1. First party shall continue to work for second party 
until August 31, 1983 and render reasonable assistance in 
assuring the smooth transition of management of the 
second party. First party shall be paid the same [hourly] 
salary as he was most recently paid [plus commissions as 
follows]: 

2. Second party shall, on or before [September 1], 1983, 
pay to first party accrued commissions to [June 30], 1983, 
[in the amount of $8960.06 plus commissions due for the 
month of July, 1983.] [July] commissions shall be 
computed at the rate previously agreed upon for the 
current fiscal year.  

Rogers Elevator Co.  
John A. Kreikemeier 

by: 
President 

Kreikemeier presented this document to defendants. No 
attorneys were present at this meeting. The phrases in brackets 
were deleted by defendants. The deletions were agreed to by 
Kreikemeier. Defendant McIntosh changed the September 1 
and June 30 dates to November 15 and August 31, respectively, 
and added the following two sentences after paragraph 2, in his 
handwriting: "This agreement is based on the assumption that 
an audit does not reveal mismanagement of grains and funds. If 
discrepancies are found, the bonus will be adjusted 
accordingly." 

The parties each signed the modified agreement.  
Kreikemeier then wrote on the agreement the percentage
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figures, "10% - 25000.00, 15%0 - next 25,000.00, 20% - over 
50,000.00." There is apparently no disagreement that 
Kreikemeier's commission, or bonus, was calculated on the net 
profit the elevator showed at the end of the fiscal year, at the 
rates shown on the August 2, 1983, agreement.  

The commissions were never paid, and Kreikemeier 
instituted this lawsuit on May 10, 1984. As previously stated, 
the district court found for Kreikemeier and entered a judgment 
in his favor for $9,047.47.  

Defendants' statement of income and expenses for the year 
ending August 31, 1983, showed substantial sales, with a gross 
income of $255,986 and a net income of $68,654. The 
agreed-upon commission rate, applied to this net profit figure, 
does not coincide with the amount of judgment entered, but the 
difference is not the object of any dispute between the parties.  

Defendants' addition to the contract adds two provisions to 
the contract presented by Kreikemeier: (1) Defendants 
conditioned the entire commission agreement "on the 
assumption that an audit does not reveal mismanagement of 
grains and funds"; and (2) Defendants specifically provided 
that if "discrepancies" were found, Kreikemeier's commission 
would be "adjusted accordingly." 

Defendants' sole assignment of error is that "[tihe Trial 
Court's finding that the Plaintiff [Kreikemeier] had not 
mismanaged grain and funds is clearly wrong." Defendants do 
not complain that the commissions were improperly "adjusted 
accordingly" and do not appeal from the amount of the 
judgment entered, but from any judgment in favor of 
Kreikemeier.  

Insofar as defendants contend in their brief at 6 that 
Kreikemeier's commission, or bonus, should be "reduced dollar 
for dollar with any loss shown as a result of mismanagement," 
we do not reach that point, because we determine that the audit 
did not "reveal mismanagement of grains and funds." 

In its judgment the trial court found "generally for the 
plaintiff and against the defendants." Since this case involves a 
suit on a contract, where a jury trial has been waived, the 
judgment of the trial court has the effect of a verdict of a jury 
and should not be set aside unless clearly wrong. Jeffres v.
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Countryside Homes, 214 Neb. 104, 333 N.W.2d 754 (1983). In 
determining the sufficiency of the evidence to sustain a 
judgment, that evidence must be considered most favorably to 
the successful party and every controverted fact must be 
resolved in that party's favor, and he is entitled to the benefit of 
any inferences reasonably deducible from it. Jeffres v.  
Countryside Homes, supra.  

The phrase on which defendants rely to preclude 
Kreikemeier from obtaining any commission or bonus-"an 
audit does not reveal mismanagement"-was placed in the 
contract by defendants. Our law is settled that a contract will be 
construed most strongly against the party preparing it when 
there is a question as to its meaning. Sacher v. Taco Grande of 
Iowa, Inc., 210 Neb. 122, 313 N.W.2d 257 (1981). A 
modification to a contract will be construed in the same way.  

Similarly, in construing a contract, words must be given their 
plain and ordinary meaning as reasonable persons would 
understand them. Rees v. Huffman, 222 Neb. 493, 384 N.W.2d 
631 (1986).  

"Mismanagement" is defined in Webster's Third New 
International Dictionary, Unabridged 1444 (1981), as "corrupt 
or improper management." "Management," in turn, is "the 
conducting or supervising of something (as a business)." Id. at 
1372.  

In this case the primary complaint made by defendants 
against Kreikemeier's management was that Kreikemeier has 
not followed defendants' directions not to have further 
business dealings with Ron Tuma, a former partner of 
defendants. Kreikemeier testified he had not received such 
directions until after he had made payments to Tuma for future 
delivery of grain which was not delivered. Kreikemeier further 
testified that his course of dealings with Tuma was within the 
ordinary manner in which he conducted the operations of the 
elevator. The trial court, in finding generally in favor of 
Kreikemeier, apparently found that Kreikemeier's actions in 
this business did not constitute mismanagement.  

On the Tuma transactions, the elevator suffered a loss of 
approximately $30,000. This amount was reflected in the audit 
in the bad-debt figure of $33,195.46 shown in the operating
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expenses. In view of the fact that the audit showed that the sales 
of the elevator during the year in question exceeded $3,700,000, 
and the Tuma losses were approximately $30,000, we cannot 
say that the trial court erred in its determination in that regard.  
Apparently, Kreikemeier's management overall was not shown 
to be "mismanagement." 

It is true that the defendants presented evidence indicating 
that Kreikemeier had paid his wife $800 for services rendered to 
the elevator and that he had transacted business with his father 
and brother. Kreikemeier fully explained the transactions in his 
testimony. None of the transactions were shown to be outside of 
the usual business operations of the elevator, and none were 
shown to have reduced the elevator's profits in any way.  

It is also true that defendants produced evidence as to a 
limited number of instances in which Kreikemeier's probity 
might be questioned, but, again, no loss of the elevator's profits 
was shown, and, indeed, some of the transactions which 
defendants questioned could have resulted in greater gain for 
the elevator.  

There was ample evidence to support the trial court's 
judgment in favor of plaintiff. The judgment is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V. WESLEY H. PEERY, APPELLANT.  

391 N.W.2d 566 

Filed August 1, 1986. No. 85-384.  

1. Juror Qualifications: Homicide: Constitutional Law. Neb. Rev. Stat.  
§ 29-2006(3) (Reissue 1985) constitutionally permits the removal for cause of a 
prospective juror whose views on capital punishment are such as to prevent or 
substantially impair the performance of his or her duties as a juror.  

2. Trial: Juries. In the absence of a showing that without sequestration a party's 
rights would be prejudiced, there is no right to examine a venireperson out of the 
presence of all other venirepersons.  

3. Convictions: Appeal and Error. A conviction will not be set aside in the absence 
of a showing that an error created actual prejudice rather than merely the 
possibility of prejudice.  

4. Postconviction. The defendant in a postconviction case bears the burden of 
establishing a basis for relief.
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5. . A motion for postconviction relief may not be used to secure the review 
of an issue which was capable of being raised in a direct appeal.  

6. Criminal Law: Effectiveness of Counsel. A convicted defendant seeking a 
reversal of a conviction or sentence on the basis that counsel's assistance was 
deficient must establish a reasonable probability that but for counsel's 
unprofessional errors, the result of the proceeding would have been different. A 
reasonable probability is a probability sufficient to undermine confidence in the 
outcome.  

7. Police Officers and Sheriffs: Search and Seizure. Police deception which is not 
coercive in nature will not invalidate a consent to search if the record otherwise 
shows the consent to have been voluntary.  

8. Search and Seizure: Appeal and Error. The voluntariness of a consent to search 
is a question of fact and will not be disturbed on appeal unless clearly wrong.  

9. Search and Seizure. Absent a reasonable expectation of privacy, there can be no 
unreasonable search.  

10. Postconviction. A postconviction motion cannot be used to secure a further 
review of issues already litigated, nor will a defendant be permitted to rephrase 
issues already presented in order to obtain a further consideration of them.  

11. Criminal Law: Death Penalty: Sentences: Appeal and Error. Neb. Rev. Stat.  
§ 29-2521.03 (Reissue 1985) does not apply to a death sentence which was 

imposed and became final prior to the effective date of the statute.  

Appeal from the District Court for Lancaster County: DALE 

E. FAHRNBRUCH, Judge. Affirmed.  

Richard L. Schmeling, for appellant.  

Robert M. Spire, Attorney General, and Melvin K.  
Kammerlohr, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
Following a jury trial, defendant, Wesley H. Peery, was 

adjudged guilty of murder in the first degree and the robbery of 
a coin shop. He was thereafter sentenced to death on the 
murder charge and to a consecutive sentence of not less than 16 
nor more than 50 years on the robbery charge. Those 
convictions and sentences were affirmed by this court in State 
v. Peery, 199 Neb. 656, 261 N.W.2d 95 (1977), cert. denied 439 
U.S. 882, 99 S. Ct. 220, 58 L. Ed. 2d 194 (1978) (Peery 1).  
Thereafter, Peery filed a motion for a new trial based upon the 
discovery of evidence claimed to be new, the denial of which 
was affirmed in State v. Peery, 205 Neb. 271, 287 N.W.2d 71



223 NEBRASKA REPORTS

(1980) (Peery II). Peery then filed a motion for postconviction 
relief, the denial of which was affirmed in State v. Peery, 208 
Neb. 639, 305 N.W2d 354 (1981), cert. denied 454 U.S. 882, 
102 S. Ct. 369, 70 L. Ed. 2d 194 (Peery III). Following dismissal 
of Peery's action for relief in the U.S. District Court for the 
District of Nebraska in order that he might first exhaust his 
state remedies, he filed this second postconviction action 
seeking to vacate and set aside his "sentence and conviction." 
He was again denied relief by the district court, and this fourth 
appeal to this court was taken. For the reasons hereinafter 
discussed we affirm.  

Peery assigns 20 errors to the denial of this latest motion.  
They, in summary, are that the postconviction court erred in (1) 
dismissing his motion; (2) failing to find that Neb. Rev. Stat.  
§ 29-2006 (Reissue 1985), which provides that a juror can be 
excused for cause if his "opinions are such as to preclude him 
from finding the accused guilty of an offense punishable with 
death," unconstitutionally violates Peery's right to trial by a 
fair and impartial jury as guaranteed by article I, § 6, of the 
state Constitution and the sixth amendment to the federal 
Constitution; (3) finding that Peery had failed to prove "his 
diverse allegations with respect to the prosecution's challenges 
for cause and peremptory challenges"; (4) finding that all the 
excused venirepersons, with the exception of Epp, were excused 
for reasons unrelated to "death qualifying" the jury; (5) finding 
that the failure of Peery's trial counsel to cause the voir dire 
proceedings to be reported did not prejudice Peery in his 
challenge of the manner in which the jury was selected; (6) 
refusing to receive into evidence the trial attorneys' testimony 
and notes taken by them at the time of the selection of the jury 
concerning the attitudes of venirepersons Epp, Meisters, 
Philippi, and Sandell and alternate venireperson Joekel toward 
the death penalty; (7) failing to find that the prosecution 
exercised its cause and peremptory challenges so as to "death 
qualify" the jury, with the result that the jury was biased in 
favor of conviction, was not fair and impartial, and was not 
representative of a fair cross-section of the community; (8) 
finding that the testimony of Peery's expert witnesses 
concerning the relationship between one's attitude concerning
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the death penalty and other attitudes relevant to the criminal 

justice system, such as the presumption of innocence, was 

irrelevant; (9) finding that the various studies regarding the 
conviction-proneness of "death-qualified" jurors and the 

"process effect" of the death qualification process as described 

in analyses by Craig Haney lacked quality and reliability, were 

not comparable to actual cases tried in Nebraska, and did not 

draw valid conclusions; (10) refusing to receive into evidence 

various studies concerning "death-qualified" juries; (11) 
refusing to receive into evidence various exhibits related to the 

above studies; (12) refusing to admit the notes taken by Peery's 

trial attorney, Stanley Cohen, concerning the jury selection; 

(13) determining that the "process effect" did not rise to 

constitutional dimensions and was therefore not a proper 

subject for postconviction relief; (14) finding that the "process 

effect" issue could have been raised on direct appeal, since the 

Haney analyses had not yet been performed; (15) concluding 
that the warrantless search of Peery's toolbox and the seizure of 

coins from inside it were constitutional; (16) finding that the 

identification of Peery by State witness Jacqueline Slack, nee 

Kuhn, was not impermissibly tainted by an identification 
encounter engineered by the State; (17) finding that the failure 

of Peery's trial attorneys to cause the voir dire proceedings to be 

recorded did not prejudice Peery; (18) failing to find that the 

other allegations regarding ineffective assistance of counsel 
contained in Peery's petition and motion for postconviction 
relief were true; (19) finding that the provisions of Neb. Rev.  

Stat. § 29-2521.03 (Reissue 1985) and related statutes are not 

retroactive and do not apply to Peery; and (20) rejecting Peery's 

various offers of proof.  
The first assignment of error is simply a generalized 

conclusion based upon the specific errors claimed in Peery's 
other assignments. Because an analysis of the other assignments 
necessarily constitutes an analysis of this generalized 

conclusion, it requires no independent discussion.  
Assignments of error 2 through 14, inclusive, 17, and 20 all 

deal with the selection of a "death-qualified" jury. These 
assignments fall into three broad categories. The first relates to 

Peery's constitutional challenge of the excusal for cause statute,
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§ 29-2006(3). The second category centers around the "process 
effect" discussed in the Haney analyses and the effect upon 
jurors of various types of voir dire examinations discussed in 
the study made by Michael T. Nietzel and Ronald C. Dillehay.  
The final category relates to the postconviction court's finding 
that Peery failed to prove facts from which it can be concluded 
that any venirepersons were unconstitutionally excused because 
of their views on the death penalty and to the use made at his 
trial of both peremptory and cause challenges.  

The assignment that § 29-2006(3) violates the sixth 
amendment to the U.S. Constitution and article I, § 6, of the 
Nebraska Constitution has been resolved adversely to Peery by 
the U.S. Supreme Court's decision in Lockhart v. McCree, 476 
U.S. ___, 106 S. Ct. 1758, 90 L. Ed. 2d 137 (1986), and by our 
recent decision in State v. Rust, ante p. 150, 388 N.W.2d 483 
(1986). See, also, Darden v. Wainwright, 477 U.S. -, 106 S.  
Ct. 2464, 91 L. Ed. 2d 144 (1986). The statute constitutionally 
permits the removal for cause of a prospective juror whose 
views on capital punishment are such as to prevent or 
substantially impair the performance of his or her duties as a 
juror.  

The second category of "death-qualification" assignments is 
predicated upon the fact that, over the objection of Peery's 
attorneys, the trial court permitted the voir dire examination of 
each venireperson to be conducted in the presence of other 
venirepersons.  

In this connection Peery offered into evidence the studies 
authored by Haney and by Nietzel and Dillehay. The thesis of 
the Haney analyses is that the very process of identifying 
venirepersons with disqualifying attitudes against the death 
penalty during a voir dire examination conducted in the 
presence of other venirepersons produces a jury composed of 
persons with an increased belief in the guilt of the accused and 
with a belief that the law disapproves of those opposed to the 
death penalty. The Nietzel and Dillehay study expresses the 
thought that a completely individual, sequestered voir dire 
examination concerning a venireperson's death penalty views 
results in the elimination of a significantly greater percentage of 
jurors with biases against a criminal defendant than do other
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types of voir dire examinations.  
One of the Haney analyses offered in this case was relied 

upon by McCree in Lockhart v. McCree, supra at 1763 n.6. In 

that connection the U.S. Supreme Court observed that in oral 

argument McCree's counsel admitted that that matter, standing 
alone, would not give rise to a constitutional question. The 

general rule in this jurisdiction is that, in the selection of a jury, 

a party ordinarily has no right to examine a venireperson out of 

the presence of all other venirepersons. The only exception is 

when there is a showing that without sequestration a party's 

rights would be prejudiced. State v. Benzel, 220 Neb. 466, 370 
N.W.2d 501 (1985).  

Neither the Haney analyses nor the Nietzel and Dillehay 

study persuades us that Peery's right to a fair and impartial jury 
under the sixth amendment to the U.S. Constitution and article 

1, § 6, of the Nebraska Constitution was violated by the en 

masse voir dire examination conducted in this case. The Haney 

studies are flawed in a number of fundamental respects, 
including the manner in which the original sample was solicited 
and the fact that the studies do not analyze actual completed 

trials. The Nietzel and Dillehay study is also flawed in a number 
of fundamental respects, including the small size of the 

sample-13 capital cases in a single jurisdiction-and the fact 

that it does not take into account the effect of the variance in 

attorney skills. There is therefore no showing that Peery was in 
fact prejudiced by the method in which the voir dire 

examination was conducted.  
The foregoing category of assignments, then, is resolved 

adversely to Peery by the rule that a conviction will not be set 

aside in the absence of a showing that an error created actual 

prejudice rather than merely the possibility of prejudice. State 

v. Gregory, 220 Neb. 778, 371 N.W2d 754 (1985); State v.  

Benzel, supra.  
The third and final category of "death-qualification" 

assignments also fails because the evidence does not satisfy 

Peery's burden of establishing a basis for relief. State v. Galvan, 

222 Neb. 104, 382 N.W.2d 337 (1986); State v. Brown, 220 Neb.  
305, 369 N.W.2d 639 (1985).  

While the voir dire examination was not reported, the



223 NEBRASKA REPORTS

minutes of the trial judge as recorded in the case reveal that, at 
most, two venirewomen were excused for cause by reason of 
their views concerning the death penalty. Venirewoman Epp 
indicated she could not find a defendant guilty knowing that the 
death penalty might be imposed. Venirewoman Sandell 
informed the court that she would require a greater amount of 
proof than if capital punishment were not involved, and could 
not follow the court's instructions with respect to the quantum 
of proof required.  

The notes of one of Peery's trial attorneys reflected that there 
were three venirepersons opposed to the death penalty, but he 
could name only one who held such a view, venireman Heskett.  
This attorney also recalled, however, that Heskett nonetheless 
sat on the jury.  

Peery's other trial attorney's notes also reflected that there 
had been three venirepersons who were opposed to the death 
penalty. He recalled that one such, venireperson Haskel, did, 
nonetheless, sit on the jury. It is noted, however, that no 
venireperson Haskel is listed on the clerk's jury list contained in 
the bill of exceptions.  

The deputy county attorney participating in the trial recalled 
there were five venirepersons, Epp, Heskett, Joekel, Philippi, 
and Sandell, opposed to the death penalty. The prosecution 
exercised a peremptory challenge to prevent Joekel from sitting 
as an alternate juror.  

The county attorney's notes reflected that there were four 
venirepersons opposed to the death penalty: Epp, Joekel, 
Philippi, and Sandell. Philippi, however, also had other reasons 
for being excused for cause.  

While Peery complains that the postconviction judge refused 
to receive into evidence the notes of Peery's trial attorneys, it is 
obvious that all the participating attorneys were permitted to 
refer to their notes and to testify concerning their contents.  
Under that circumstance, error, if such there was, in refusing to 
admit any notes into evidence cannot have resulted in prejudice 
to Peery.  

It is true that there are some variances in the recollections of 
the four attorneys participating in Peery's original trial relative 
to the number of venirepersons expressing concern over the
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death penalty. Yet there is nothing from which it can be 
concluded that any venirepersons other than Epp and Sandell 
were excused for cause solely because of their death penalty 
views. The record establishes that Epp and Sandell were 
excused because their beliefs would prevent or substantially 
impair their performance as jurors. Once that has been 
determined, the various opinions expressed by Edward J.  
Bronson, Claudia L. Cowan, Phoebe C. Ellsworth, Robert 
Fitzgerald, Faye Goldberg, Joan C. Harrington, George L.  
Jurow, Gary B. Melton, William C. Thompson, W. Cody 
Wilson, Hans Zeisel, and others concerning the impact 
exclusion of such persons from jury service purportedly 
produces upon a jury's proneness to convict, even if valid, a 
matter we do not decide, become irrelevant. Neither do the 
Harris polls concerning public opinion relating to various 
aspects of the death penalty have any relevance to the issues in 
this case. Indeed, the vast majority of the foregoing opinions 
and studies were before the U.S. Supreme Court in Lockhart v.  
McCree, 476 U.S. -, 106 S. Ct. 1758, 1762-63 nn. 4 and 5, 
90 L. Ed. 2d 137 (1986). The dispositive reality is that the law 
permits exactly what was done with respect to the excusal for 
cause of venirewomen Epp and Sandell.  

Neither does the evidence support the claim that the State 
used its peremptory challenges in such a manner as to deprive 
Peery of a fair and impartial jury. The testimony of his own 
attorneys establishes that at least one person who expressed 
concern over the death penalty was seated as a juror. The fact 
the State exercised a peremptory challenge to prevent one 
person with some concern about the death penalty from sitting 
as an alternate juror does not establish a deprivation of Peery's 
constitutional rights.  

While Lockhart v. McCree, supra, did not deal with 
peremptory challenges, the U.S. Supreme Court nonetheless 
observed therein that "[aldopting McCree's concept of jury 
impartiality would also likely require the elimination of 
peremptory challenges, which are commonly used by both the 
State and the defendant to attempt to produce a jury favorable 
to the challenger." Id. at 1767. The inference to be drawn from 
that language is that the U.S. Supreme Court does not view the
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U.S. Constitution as doing away with peremptory challenges. It 
has been held that the use by a state of peremptory challenges to 
exclude from the jury members of the criminal defendant's race 
solely on racial grounds violates the equal protection rights of 
both the defendant and the excluded venirepersons. Batson v.  
Kentucky, 476 U.S. _ , 106 S. Ct. 1712, 90 L. Ed. 2d 69 
(1986). That holding, however, does not prevent the use of 
peremptory challenges to exclude from a jury a venireperson 
who holds a point of view inimical to that espoused by the State.  
We do not read article I, § 6, of our Constitution to impose any 
greater restraint upon this state in this regard than does the U.S.  
Constitution.  

This, then, brings us to the remaining four assignments of 
error: Nos. 15, 16, 18, and 19.  

With respect to the first of these, Peery contends that the 
search of a toolbox he owned but kept locked at Mary Blazek's 
apartment was unconstitutional.  

It must first be observed that this is an issue which clearly 
could have been raised in Peery I, the direct appeal from Peery's 
convictions and sentences. It is well established that a motion 
for postconviction relief may not be used to secure the review of 
an issue which was capable of being raised in a direct appeal.  
State v. Rust, ante p. 150, 388 N.W.2d 483 (1986). We 
nonetheless treat the matter as if raised as a part of Peery's 
claim that he had ineffective assistance of counsel.  

The U.S. Supreme Court has held that a convicted defendant 
seeking a reversal of a conviction or death sentence on the basis 
that counsel's assistance was deficient must establish a 
reasonable probability that but for counsel's unprofessional 
errors, the result of the proceeding would have been different.  
That Court defined a "reasonable probability" as a probability 
sufficient to undermine confidence in the outcome. Strickland 
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 
(1984).  

While articulating the criteria for evaluating the effectiveness 
of counsel in various ways, this court has applied the same 
standard by holding that an attorney has been ineffective in the 
defense of a criminal case only if his or her actions or inactions 
have so undermined the proper functioning of the adversarial
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process that the trial cannot be relied upon as having produced 
a just result. In order to so establish, the evidence must show 
that the attorney failed to perform at least as well as an attorney 
with ordinary training and skill in the criminal law practicing in 
the community in which the trial is held and that his or her 
deficiencies have resulted in prejudice to the defendant. See, 
State v. Rust, supra; State v. Lieberman, 222 Neb. 95, 382 
N.W2d 330 (1986); State v. Evans, 218 Neb. 849, 359 N.W.2d 
790 (1984).  

With that background we are prepared to consider whether 
Peery's prior attorneys were ineffective by failing to raise the 
issue on direct appeal.  

While Peery adamantly denied he ever gave the key which 
unlocked the box to the police, one of the police detectives 
testified that Peery had given it to him. The detective testified 
he told Peery that Blazek was locked out of her apartment, and 
asked that Peery give him his keys so that she could get in. Peery 
gave the detective his keyring, pointed out which key fit 
Blazek's apartment door, and said that none of the others fit 
anything in the apartment.  

It is not clear whether Blazek was in fact locked out of her 
apartment; however, whether she was or was not is immaterial.  
We have previously held that deception by the police, standing 
alone, is insufficient to make an otherwise valid confession 
inadmissible. State v. Erks, 214 Neb. 302, 333 N.W.2d 776 
(1983). In like manner, we hold that police deception which was 
not coercive in nature will not invalidate a consent to search if 
the record otherwise shows the consent to have been voluntary.  
State v. Christofferson, 101 Idaho 156, 610 P.2d 515 (1980); 
State v. Hall, 297 N.W.2d 80 (Iowa 1980), cert. denied450 U.S.  
927, 101 S. Ct. 1384, 67 L. Ed. 2d 359 (1981). If the police 
misrepresented Blazek's ability to get into her apartment, there 
was nothing coercive about the misrepresentation. There was 
nothing which prevented Peery from removing the Blazek 
apartment key from the ring and giving only that key to the 
police.  

Thus, there is ample support for the trial judge's finding that 
Peery freely and voluntarily gave the key to the toolbox to the 
police. The voluntariness of a consent to search is a question of
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fact and will not be disturbed on appeal unless clearly wrong.  
State v. Garcia, 216 Neb. 769, 345 N.W.2d 826 (1984); State v.  
Horn, 218 Neb. 524, 357 N.W.2d 437 (1984); State v. Billups, 
209 Neb. 737, 311 N.W.2d 512 (1981).  

Once it is found that Peery freely and voluntarily gave the 
toolbox key to the police, it cannot be said he thereafter 
retained a legitimate, that is to say, a reasonable, expectation of 
privacy to the contents of the box. Absent that expectation, 
there can have been no unreasonable search of the box. State v.  
Haviat, 222 Neb. 554, 385 N.W.2d 436 (1986); State v. Searles, 
214 Neb. 849, 336 N.W.2d 571 (1983); State v. Gonzalez, 211 
Neb. 697, 320 N.W.2d 107 (1982).  

That being so, it cannot be concluded that Peery's prior 
attorneys were ineffective. Raising the issue would not have 
changed the result of the direct appeal.  

The next assignment of error, that the in-court identification 
of Peery by witness Slack was tainted by an improper 
out-of-court encounter with him brought about by the actions 
of the State, is resolved by the rules that a postconviction 
motion cannot be used to secure a further review of issues 
already litigated and that a defendant will not be permitted to 
rephrase issues already presented. State v. Rust, ante p. 150, 
388 N.W.2d 483 (1986); State v. Hochstein, 216 Neb. 515, 344 
N.W.2d 469 (1984), cert. denied469 U.S. 873,105 S. Ct. 226, 83 
L. Ed. 2d 156.  

A review of Peery's brief in Peery I reveals that this same 
issue was raised and essentially the same argument made in 
connection with Peery's broad assignment of error that 
"[m]isconduct on the part of the prosecuting attorneys denied 
the defendant his constitutional right to a fair trial." Not only is 
the issue therefore not subject to relitigation but, as the 
evidentiary recitation in Peery I demonstrates, there was 
sufficient evidence without Slack's testimony to support Peery's 
conviction.  

The 18th assignment broadly asserts that Peery's trial 
attorneys were ineffective. The claimed areas of ineffectiveness 
not previously commented upon focus principally on trial 
counsel's (1) failure to meet with Peery often enough before 
trial to inform him of the progress of the case and to allow him
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to participate in his defense, (2) mischaracterization of Peery's 
murder conviction as a felony murder conviction in both a 
federal habeas corpus action and in Peery III, (3) failure to 
introduce any evidence of the nature or extent of the pretrial 
publicity, thereby effectively preventing Peery from presenting 
such at this late date, and (4) failure to interview potential 
witnesses suggested by Peery who would have presented 
favorable testimony on Peery's behalf.  

The evidence fails to establish a reasonable probability that 
the result of the trial would have been different if the trial 
attorneys had spent more time with Peery, had not 
mischaracterized the nature of the murder conviction in a brief 
or pleading, had adduced evidence of the nature and extent of 
pretrial publicity, and had interviewed more witnesses. That 
being so, no prejudice to Peery has been shown, and, thus, 
there is no merit to the claim that Peery's trial attorneys were 
ineffective in these respects.  

In the 19th and last assignment of error not previously 
considered, Peery in effect argues that the comparative review 
required by § 29-2521.03 and related statutes applies 
retroactively to the murder he committed. The argument is 
without merit. State v. Rust, supra, reaffirms the rule that 
§ 29-2521.03 does not apply to a death sentence which, as is the 
situation in this case, was imposed and became final prior to the 
effective date of that statute.  

Additionally, Peery argues that once this court determined in 
Peery I that an aggravating circumstance which the sentencing 
panel had applied was not present, it should have vacated his 
death sentence and remanded the matter to the sentencing panel 
for resentencing.  

In reviewing anew the existence or lack of existence of 
aggravating and mitigating circumstances, this court in Peery I 
agreed with the sentencing panel's conclusion that no mitigating 
circumstances were present. However, this court disagreed with 
the sentencing panel's interpretation of the elements required 
for a finding that a murder is perpetrated for pecuniary gain 
(aggravating circumstance (1)(c), Neb. Rev. Stat. § 29-2523 
(Reissue 1985)). As a consequence, this court ruled that three of
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the four aggravating circumstances found by the sentencing 
panel existed.  

It is on those facts that Peery bases his contention. However, 
Peery cites us to no authority which supports his argument. In 
fact, the authority is to the contrary. For example, State v.  
Stewart, 197 Neb. 497, 250 N.W.2d 849 (1977), and State v.  
Rust, 197 Neb. 528, 250 N.W.2d 867 (1977), cert. denied 434 
U.S. 912, 98 S. Ct. 313, 54 L. Ed. 2d 198, reh'g denied434 U.S.  
988, 98 S. Ct. 622, 54 L. Ed. 2d 485, involve murders wherein 
this court held that an aggravating circumstance found to exist 
by the sentencing judge or panel was not present. This court did 
not remand those cases for resentencing but, rather, modified 
the relevant sentence in Stewart and affirmed it in Rust. Peery's 
contention is without merit, as the three remaining aggravating 
circumstances warrant imposition of the death penalty.  

The judgment dismissing Peery's motion for postconviction 
relief is correct and is therefore affirmed.  

AFFIRMED.  

FRED ABBOUD, INDIVIDUALLY AND ON BEHALF OF OTHERS 

SIMILARLY SITUATED, APPELLANT, v. LAKEVIEW, INC., A NEBRASKA 

CORPORATION, AND THE CITY OF RALSTON, NEBRASKA, A 

MUNICIPAL CORPORATION, APPELLEES.  

391 N.W2d 575 

Filed August 1, 1986. No. 85-412.  

1. Demurrer: Appeal and Error. In reviewing the sustaining of a demurrer, we treat 
the facts alleged in the petition as undisputed.  

2. Limitations of Actions. Statutes of limitations do not impair existing 
substantive rights but merely affect the procedure by which such rights may be 
enforced; such statutes generally apply to all proceedings commenced after the 
statute becomes effective.  

3. . Statutes of limitations must be interpreted consistent with 
well-established principles of law.  

4. Conveyances: Real Estate: Words and Phrases. A right of first refusal is the right 
to have first opportunity to purchase real estate when such becomes available, or 
the right to meet any other offer.  

5. Deeds: Conveyances: Real Estate: Actions. If the grantee of a fee simple
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condition subsequent does not adhere to the conditions in the deed, the grantor 
may exercise its right of reentry in an action to terminate the estate, such as an 

action in ejectment.  
6. Conveyances: Real Estate. The alienability of a right of reentry is controlled by 

statute in Nebraska.  
7. Conveyances: Real Estate: Time. The effect of Neb. Rev. Stat. § 76-2,102 

(Reissue 1981) is to limit the duration of certain future interests, including a right 
of reentry, to 30 years.  

8. Conveyances: Real Estate: Trusts. A key distinction between language creating a 
conditioned fee and that creating a public trust involves words of reversion in the 
former.  

Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Reversed and remanded for 
further proceedings.  

Dennis E. Martin and Gregory R. Abboud, for appellant.  

Steven J. Riekes, for appellee Lakeview, Inc.  

S. Caporale, for appellee City of Ralston.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, SHANAHAN, 

and GRANT, JJ.  

WHITE, J.  
This is an action for declaratory and injunctive relief brought 

by the plaintiff-appellant, Fred Abboud, individually and on 
behalf of all others similarly situated (Abboud), against 
defendants-appellees, Lakeview, Inc., and the City of Ralston 
(City). Abboud's petition prays for a permanent injunction 
blocking the sale of certain real property from the City to 
Lakeview, a permanent injunction foreclosing the City from 
ever selling or using the property for anything other than park 
purposes, and for a finding that a 1967 lease between the City 
and Lakeview is void.  

The defendants demurred to Abboud's second amended 
petition on the grounds that (1) Abboud lacks standing to sue, 
(2) the action is not a class action as defined by Neb. Rev. Stat.  
§ 25-319 (Reissue 1985), (3) Abboud has not complied with 
conditions precedent to bring the suit, (4) the petition does not 
state a cause of action, and (5) the action is barred by the 
doctrines of equitable estoppel and laches.  

The district court sustained the defendants' demurrer,
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finding that Abboud lacked standing to sue and that no trust 
was created by deed or by the City's action in floating a bond 
issue to purchase outstanding rights in the property. Abboud 
appeals from the district court's judgment. We reverse and 
remand.  

We take the relevant facts as undisputed. On May 8, 1937, 
the Cudahy Packing Company conveyed by warranty deed to 
the village of Ralston a parcel of land commonly known as the 
Seymour Lakebed. The grant was subject to the following 
condition in the deed: 

Provided further that the above described premises shall 
be used by the grantee solely for purposes of a public park 
and public recreational area, and upon the use thereof by 
Grantee for any other purpose, the grantor may declare its 
re-entry upon said premises and upon such re-entry or 
declaration thereof, the above-described property shall 
revert to and become the property of grantor.  

On October 27, 1944, Cudahy Packing Company sold all its 
right, title, and interest in Seymour Lakebed to Mr. and Mrs.  
Fred Eipperle. On April 1, 1947, the voters of the village of 
Ralston authorized the board of trustees to issue a general 
obligation bond to purchase outstanding interests in Seymour 
Lakebed for "park purposes." Subsequently, the City obtained 
the Eipperles' right, title, and interest by quitclaim deed.  

For many years Seymour Lakebed remained just that-an 
undeveloped, dry lakebed. On July 18, 1967, the City entered 
into a lease agreement with Lakeview, Inc., a for-profit 
Nebraska corporation, to occupy and develop the land into a 
public golf course. The term of the lease was 25 years, with an 
option to renew. The rent for the first 5 years was $1 annually, 
plus a percentage of gross income. The lease also contained an 
"option," or, more accurately, a right of first refusal. If Omaha 
ever annexed Ralston or the Ralston City Council ever decided 
to sell, Lakeview had the first right to purchase the land. The 
option set the price that Lakeview, but apparently not other 
buyers, would pay for the land-$90,000.  

In early to mid 1984 the Ralston City Council determined 
that it was in the City's best interest to sell the land. The City 
forwarded to Lakeview a notice of its intention to sell the land
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to Lakeview. Lakeview subsequently determined to exercise its 
option to purchase the land. On June 19, 1984, the council 
passed ordinance No. 761, declaring Seymour Lakebed surplus 
and fixing the time, place, and manner of sale. On November 
20, 1984, the council passed ordinance No. 765, directing the 
sale of the land to Lakeview. Pursuant to Neb. Rev. Stat.  
§ 16-202 (Reissue 1983), Abboud filed a petition in 
remonstrance on December 20, 1984, in opposition to the sale, 
which was signed by more than 30 percent of Ralston electors 
who voted in the last regular election. Abboud filed his petition 
in equity on November 5, 1984, seeking to block the sale to 
Lakeview and to enjoin permanently the council from ever 
selling the land for purposes inconsistent with public park use.  
At its January 8, 1985, meeting, the Ralston City Council 
confirmed the sale to Lakeview pursuant to ordinance No. 765.  

Abboud argues that the district court erred when it found (1) 
that Abboud had no standing, (2) that the defendants did not 
violate the law when they failed to disclose a conflict of interest 
between city officials and Lakeview, and (3) that the property 
was not held in public trust so that the City was free to sell it.  

In reviewing the sustaining of a demurrer, we treat the facts 
alleged in the petition as undisputed. Morris v. Lutheran 
Medical Center, 215 Neb. 677, 340 N.W.2d 388 (1983). We 
consider only the facts set forth in the petition, and we do not 
consider extrinsic matters in determining whether a pleading 
states a cause of action. Jeffers v. Bishop Clarkson Memorial 
Hospital, 222 Neb. 829, 387 N.W.2d 692 (1986). A demurrer 
admits only such facts as are well pleaded and does not admit 
mere conclusions of the pleader. Id.  

We believe that Abboud has standing to bring suit against the 
City and that his second amended petition sufficiently pleads 
such standing. Abboud alleges in paragraph I of his second 
amended petition that he is a resident and taxpayer of Ralston.  
Additionally, his petition states at paragraph 14 that Neb. Rev.  
Stat. § 18-301.01(2) (Cum. Supp. 1984) confers standing on 
any resident of Ralston to challenge a contract between the City 
and an allegedly interested city official. Section 18-301.01(2) 
clearly confers on Abboud standing to sue, and his petition 
adequately pleads such standing. The propriety of this suit as a
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class action was not discussed by the district court, and we do 
not address it here.  

We turn to the question of whether the 1967 lease between the 
City and Lakeview is void and unenforceable. Abboud alleges 
that the lease is void because it violated the conflict of interest 
statute in effect at the time. The defendants counter that the 
lease is valid, and even if it is not, Abboud is barred by the 
1-year statute of limitations in § 18-301.01(2).  

Section 18-301.01(2) provides: 
Except as provided in section 70-624.04, no officer of 

any city or village may be interested in any contract to 
which the city or village, or anyone for its benefit, is a 
party. The existence of such an interest in any contract 
renders the contract voidable by decree of a court of 
proper jurisdiction as to any person who entered into the 
contract or took assignment thereof with actual 
knowledge of the prohibited conflict. An action to have a 
contract declared void under this section may be brought 
by the city or village or by any resident thereof and must be 
brought within one year after the contract is signed or 
assigned. . . . The prohibition in this section shall apply 
only when the officer or his or her parent, spouse, or child 
(a) has an ownership interest of five per cent or more in 
any business involved in the contract or (b) will receive a 
direct pecuniary fee or commission as a result of the 
contract.  

For the purposes of this opinion, these exceptions are 
appropriately in the nature of affirmative defenses which the 
defendant must allege and prove.  

We do not reach the question of whether the 1967 lease is 
void, because we agree with the appellees that Abboud is barred 
by the 1-year statute of limitations. We have frequently held 
that statutes of limitations do not impair existing substantive 
rights but merely affect the procedure by which such rights may 
be enforced; such statutes generally apply to all proceedings 
commenced after the statute becomes effective. Cedars Corp.  
v. Swoboda, 210 Neb. 180, 313 N.W.2d 276 (1981).  

Section 18-301.01 took effect on August 26, 1983. Abboud 
filed his petition on November 5, 1984. Although § 18-301.01
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was amended in 1984, the statute of limitations did not change.  
Therefore, the 1-year limit applies to Abboud's action to have 
the lease declared void.  

Although this action is barred by the statute, Abboud's 
request for a permanent injunction preventing the City and 
Lakeview from exercising the option agreement is not similarly 
barred. The statute must be interpreted consistent with 
well-established principles of law. A statute of limitations 
begins to run when a cause of action accrues or when the right to 
institute and maintain a suit exists. TS. McShane Co., Inc. v.  
Dominion Const Co., 203 Neb. 318, 278 N.W.2d 596 (1979).  
When a statute of limitations begins to run must be determined 
from the facts of each case. Jirka v. Prior, 196 Neb. 416, 243 
N.W.2d 754 (1976).  

We have previously noted that the option provision in the 
lease is more correctly termed a right of first refusal. A right of 
first refusal is the "[rnight to have first opportunity to purchase 
real estate when such becomes available, or right to meet any 
other offer." Black's Law Dictionary 1191 (5th ed. 1979). Under 
the terms of the lease, Lakeview did not have the power to 
purchase the land unless one of two things occurred: Omaha 
annexed Ralston, or the city council offered the land for sale.  
Precisely when the city council offered the land for sale to 
Lakeview and when Lakeview accepted the offer is not clear 
from the record. What is clear is that the contract for sale was 
formed in 1984. The city council approved ordinance No. 761, 
which declared the land surplus, on June 19, 1984. Abboud's 
cause of action as to the alleged conflict of interest accrued on 
this date. Abboud filed his petition in equity on November 5, 
1984, well within the 1-year period of limitations. His action for 
a permanent injunction, therefore, is not barred by 
§ 18-301.01(2).  

We turn to the question of whether the district court 
erroneously determined that neither the deed from Cudahy nor 
the bond issue created a public trust obliging the City to use the 
land exclusively for public park purposes. To answer this 
question, we must first classify the nature of the interest the 
City received in the 1937 deed. The deed granted Seymour 
Lakebed to the City on the following condition:
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Provided further that the above described premises shall 
be used by the grantee solely for purposes of a public park 
and public recreational area, and upon the use thereof by 
Grantee for any other purpose, the grantor may declare its 
re-entry upon said premises and upon such re-entry or 
declaration thereof, the above-described property shall 
revert to and become the property of grantor.  

This language created a fee simple condition subsequent. See 
C. Moynihan, Introduction to the Law of Real Property, ch. 5, 
§ 6 (1962). In this estate the grantor or its heirs or assigns hold a 
future interest called a right of reentry, or, more commonly, a 
power of termination. Clarke v. Sisters of Society of the Holy 
Child Jesus, 82 Neb. 85, 117 N.W. 107 (1908). If the grantee 
does not adhere to the conditions in the deed, the grantor may 
exercise its right of reentry in an action to terminate the estate, 
such as an action in ejectment. See Volkmer, The Law ofFuture 
Interests in Nebraska, 18 Creighton L. Rev. 259 (1985). As long 
as this does not occur, the grantee holds a possessory fee simple 
condition subsequent and the grantor holds a future interest in 
its right of reentry.  

The alienability of a right of reentry is controlled by statute 
in Nebraska. Neb. Rev. Stat. § 76-107 (Reissue 1981) states that 
"rights of reentry for breach of condition subsequent shall not 
be alienable or devisable." Neb. Rev. Stat. § 76-299 (Reissue 
1981) specifically provides that "rights of entry or reentry for 
breach of condition subsequent are . . . not . . . alienable or 
devisable; and no conveyance . . . made after May 15, 1959, 
shall operate in favor of the grantee or persons claiming under 
such grantee." Since both conveyances of the right of reentry 
were made before May 15, 1959, we do not apply the rule of 
nonalienability to this future interest.  

In October of 1944 Cudahy sold its remaining interest in the 
land, the right of reentry, to the Eipperles. In April 1947 the 
Eipperles sold the interest to the City, the original grantee. After 
the purchase, the City held both the present possessory and 
future interests, causing the estate to merge and become a fee 
simple absolute. See C. Moynihan, supra, ch. 6, § 1.  

An alternate route to the same end involves Neb. Rev. Stat.  
§ 76-2,102 (Reissue 1981), a portion of the Nebraska reverter
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act of 1959. The effect of the statute is to limit the duration of 
certain future interests, including a right of reentry, to 30 years.  
Hiddleston v. Nebraska Jewish Education Soc., 186 Neb. 786, 
186 N.W.2d 904 (1971). Thirty years have passed since 1937, 
when the estates were created. The restriction in the deed has 

disappeared, and, absent conditions from sources other than 
the deed, the City now holds a freely alienable fee simple 
absolute.  

Abboud argues that the language in the deed created a 
nonalienable public trust because of the words "solely for 
purposes of a public park and public recreational area." We 
disagree. A key distinction between language creating a 
conditioned fee and that creating a public trust involves words 
of reversion in the former. Opinion of the Justices, 369 Mass.  

979, 338 N.E.2d 806 (1975). Because intent and res are the basic 
elements of a valid trust, any residual right in the grantor, such 
as a right of reentry, is inconsistent with the intent to create a 

public trust in perpetuity: " ' [Wihere it clearly appears that the 

[grantor] intends that the res shall revert to himself or his heirs if 
the charitable purpose is not served, the devise is not a 
charitable trust, but is construed as some type of absolute or 
conditioned gift.' " In re Application of Mareck to Register 
Title, 257 Minn. 222, 228, 100 N.W.2d 758, 762 (1960). In 
Mareck the deed actually contained the word "trust," but 
because of the words of reversion, the court construed the grant 
as a fee simple condition subsequent. See, also, Restatement 
(Second) of Trusts § 11, comment a. at 32 (1959) ("The owner 
of property may transfer it . . . to another person and provide 

that if the latter should fail to perform a specified act his 
interest should be forfeited. In such a case the interest of the 
transferee is subject to a condition subsequent and is not held in 
trust").  

Abboud relies on language in Gallagher v. City of Omaha, 
189 Neb. 598, 204 N.W.2d 157 (1973), to support his position 
that the deed created a trust. In Gallagher the court held invalid 
a shared use agreement between the University of Nebraska 
Board of Regents and the City of Omaha for use of parts of 
Elmwood Park for UNO parking. The court found that the 
land was dedicated to park use alone in the language of two of
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four deeds. The court said nothing about words of reversion, 
and presumably there were none. The Gallagher court held the 
agreement invalid on the ground that the city lacked statutory 
power to enter into shared use agreements. The court never 
questioned what type of estate was created in the deeds; rather, 
it was clearly construing a public trust conveyance as opposed 
to a fee simple condition subsequent in this case.  

We have discussed the trust dedication by deed theory and 
have concluded that because of both the common-law doctrine 
of merger and the Nebraska reverter act, the plaintiff states no 
ground for relief under this theory. Nevertheless, at the time the 
village of Ralston acquired title to the land by gift, it obviously 
acquired something less than the right to absolute, unfettered 
use. As we have previously discussed, the ownership received 
was subject to defeat by the exercise of the right to reenter after 
breach of the condition, i.e., use for purposes other than a 
public park.  

On April 1, 1947, the following appeared on the ballot of the 
village of Ralston: "Shall the Board of Trustees of the Village of 
Ralston issue general obligation bonds not in excess of Five 
Thousand Dollars, to purchase title to that portion of the Lake 
Bed located in Section Two, Township Fourteen, North Range 
Twelve, and Fifty feet South thereof for park purposes." The 
proposition passed, and the village of Ralston acquired from 
the then owners of the right of reentry that interest, effectively 
extinguishing the right.  

However, by acquiring the limited interest by funds 
authorized by a bond issue election, did the City limit itself in 
the future use of the property and its manner of disposition? We 
think, at least for the purpose of ruling on this demurrer, it did.  
We said in Gallagher v. City of Omaha, supra at 602-03, 204 
N.W2d at 160: 

Where the park property has been acquired by the 
municipality especially for park use with funds from the 
sale of bonds specifically authorized by the electors for 
that purpose, the city is still a trustee of the property for 
such purpose, but in this case may divert the property 
from such use if it is clearly authorized to do so by the 
Legislature, at least where the property is no longer
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needed for park purposes. Wright v. Walcott, 238 Mass.  
432, 131 N.E. 291, 18A.L.R. 1242; Aldrichv. Cityof New 
York, 145 N.Y Supp. 2d 732, 208 Misc. 930; Anderson v.  
Mayor and Council of Wilmington, 37 Del. Ch. 74,137 A.  
2d 521; Bedford-Nugent Co., Inc. v. Argue, 281 Ky. 827, 
137 S.W.2d 392. See, also, Annotation, Parks-Uses, 18 
A.L.R. 1246; Annotation, Parks-Uses, 63 A.L.R. 484; 
Annotation, Parks-Uses, 144 A.L.R. 486. This court 
has at least impliedly recognized the trust which arises 
under such circumstances. See Carlson v. City of 
Fremont, 180 Neb. 262, 142 N.W.2d 157, where we held 
that a municipality may without specific legislative 
authorization divert property from park use where it was 
acquired by the municipality with money from the general 
fund, the only dedication to park use arose out of the act 
of the municipality itself, and the property was not 
acquired with funds assessed for the particular purpose.  

Whether in all cases this rule is absolute is a question best 
reserved until a complete hearing in which all relevant facts are 
before the trial court. The petition on its face states a cause of 
action as to what we term "the bond issue theory." 

We finally pass to the question of whether plaintiff has pled 
facts sufficient to entitle him to relief under § 16-202. That 
section provides: 

The power to sell and convey any real estate owned by 
the city, including park land, except real estate used in the 
operation of public utilities, and except real estate for state 
armory sites for the use of the State of Nebraska or the 
Nebraska Armory Board, as expressly provided in section 
16-201, shall be exercised by ordinance directing the 
conveyance of such real estate and the manner and terms 
thereof. Notice of such sale and the terms thereof shall be 
published for three consecutive weeks in a legal newspaper 
published in or of general circulation in such city 
immediately after the passage and publication of such 
ordinance; Provided, if a remonstrance against such sale 
signed by legal electors thereof equal in number to thirty 
per cent of the electors of such city voting at the last 
regular municipal election held therein, be filed with the
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governing body of such city within thirty days of the 
passage and publication of such ordinance, said property 
shall not then, nor within one year thereafter, be sold.  

(Emphasis supplied.) 
The petition alleges that Ralston is a city of the first class and 

that the ordinance authorizing the sale was passed on 
November 20, 1984. It further alleges that on or about 
December 20, 1984, the plaintiff filed petitions of remonstrance 
pursuant to § 16-202 in opposition to the sale pursuant to 
ordinance No. 765. The petitions were signed by legal electors 
of the City of Ralston equal in number in excess of 30 percent of 
the electors of such city voting at the last regular municipal 
election held therein. Douglas County election records show 
that 2,732 residents voted in the November 6, 1984, election.  
The Douglas County election commissioner verified 835 
signatures on the petitions, a number in excess of the 30 percent 
required by statute. At its January 8, 1985, meeting, the city 
council confirmed the sale pursuant to ordinance No. 765, 
despite the petition in remonstrance.  

A cause of action under what we term the "remonstrance 
theory" was clearly stated, and the trial court erred when it did 
not so find.  

The judgment is reversed and the cause remanded to the 
district court for proceedings consistent with this opinion.  

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS.  

CAPORALE, J., not participating.  

STATE OF NEBRASKA, APPELLEE, V. RICHARD IRISH, APPELLANT.  

391 N.W.2d 137 

Filed August 1, 1986. No. 85-440.  

1. Constitutional Law: Double Jeopardy. The constitutional guarantee against 
double jeopardy applies in criminal prosecutions when jeopardy has attached in 
a prior criminal proceeding, the defendant is being retried for the same offense, 
and the prior proceedings terminated jeopardy.  

2. -: . In a case tried to a jury, jeopardy attaches when the jury is
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empaneled and sworn.  
3. _ : . Generally, jeopardy does not attach to a criminal prosecution 

merely because the State has filed an information and a court has conducted a 
preliminary hearing and disposed of pretrial motions.  

4. _ : . Where the State properly obtains dismissal of an information 
before jeopardy attaches, the constitutional double jeopardy clause does not bar 
the State from refiling another information pertaining to the same offense.  

5. Criminal Law: Venue: Appeal and Error. A motion for change of venue in a 
criminal case is addressed to the sound discretion of the trial court, whose ruling 
will not be disturbed on appeal unless a clear abuse of discretion is shown.  

6. Trial: Evidence: Witnesses: Rules of Evidence. As prescribed by Neb. Evid. R.  
104 (Neb. Rev. Stat. § 27-104 (Reissue 1985)), preliminary questions concerning 
the qualification of a person to be a witness, the existence of a privilege, or the 
admissibility of evidence shall be determined by the judge.  

7. Trial: Evidence: Appeal and Error. The admission or exclusion of evidence is a 
matter left largely to the sound discretion of the trial court, whose ruling will be 
upheld absent an abuse of discretion.  

8. Trial: Evidence: Witnesses: Rules of Evidence. "A witness may not testify to a 
matter unless evidence is introduced sufficient to support a finding that he has 
personal knowledge of the matter. Evidence to prove personal knowledge may, 
but need not, consist of the testimony of the witness himself. This rule is subject 
to the provisions of section 27-703, relating to opinion testimony by expert 
witnesses." Neb. Evid. R. 602 (Neb. Rev. Stat. § 27-602 (Reissue 1985)).  

9. Physician and Patient: Evidence: Witnesses: Rules of Evidence. As 
characterized in Neb. Evid. R. 504(2) (Neb. Rev. Stat. § 27-504(2) (Reissue 
1985)), a patient's privilege to prevent any other person from disclosing 
confidential communications extends only to communications made for the 
purposes of diagnosis or treatment of his physical, mental, or emotional 
condition.  

10. Physician and Patient: Evidence: Witnesses. To be privileged, information 
obtained during the existence of a physician-patient relationship must be 
necessary to enable the physician to properly discharge his duties.  

11. Physician and Patient: Evidence: Witnesses: Rules of Evidence: Proof. A party 
attempting to exclude evidence on the basis of the physician-patient privilege, 
prescribed by Neb. Evid. R. 504 (Neb. Rev. Stat. § 27-504 (Reissue 1985)), has 
the burden of proving that the information obtained by the physician falls 
within the strict ambit of that rule of evidence.  

12. Jury Instructions: Appeal and Error. Where a party contends the trial court 
erred in refusing to give a requested instruction, such party bears the burden of 
showing that he was prejudiced by the court's refusal and that the tendered 
instruction is both a correct statement of the law and applicable to the facts and 
evidence in the case.  

Appeal from the District Court for Dakota County: ROBERT 

E. OTTE, Judge. Affirmed in part, and in part reversed and 
remanded for further proceeding.
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Richard L. McCoy, for appellant.  

Robert M. Spire, Attorney General, and Calvin D. Hansen, 
for appellee.  

BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and 
GRANT, JJ.  

PER CURIAM.  

A jury in the district court for Dakota County found Richard 
Irish guilty of manslaughter (Neb. Rev. Stat. § 28-305 (Reissue 
1985)), for which Irish was sentenced to 5 to 10 years' 
imprisonment. Irish appeals both the conviction and sentence.  

On January 22, 1984, a vehicle operated by Irish collided 
with a pickup truck on a two-lane highway near South Sioux 
City, Nebraska, killing Irvin Dickes, driver of the pickup. On 
February 21 the State filed an information charging Irish with 
motor vehicle homicide. See Neb. Rev. Stat. § 28-306(3) 
(Reissue 1985). Irish filed a pretrial motion to suppress a blood 
sample extracted from him shortly after the accident. The court 
sustained Irish's motion and afforded the State time to appeal 
the suppression order.  

The State moved to dismiss the prosecution "for the reason 
that the Plaintiff now has insufficient evidence upon which to 
obtain conviction against the Defendant if the case went to 
trial." Pursuant to the State's motion, the court dismissed the 
case. However, immediately after dismissing the first case 
against Irish, the State promptly filed a second information 
pertaining to the same accident but charging Irish with 
manslaughter in violation of § 28-305.  

Pursuant to Neb. Rev. Stat. § 29-1817 (Reissue 1985), Irish 
filed a plea in bar. Section 29-1817 in pertinent part provides: 

The accused may then offer a plea in bar to the 
indictment that he has before had judgment of acquittal, 
or been convicted, or been pardoned for the same offense; 
and to this plea the county attorney may reply that there is 
no record of such acquittal or conviction, or that there has 
been no pardon.  

Irish's "plea in bar," subtitled "Double Jeopardy: Autrefois 
Convict," alleged that such plea "should be sustained as a
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matter of the Due Process of Law." In his plea in bar, Irish 
asserted that the State's filing the second information "would 
place [him] under double jeopardy." The plea in bar did not 
specifically raise any question concerning constitutional or 
statutory speedy trial provisions. See, Neb. Const. art. 1, § 11; 
Neb. Rev. Stat. § 29-1207 (Reissue 1985); U.S. Const. amend.  
VI.  

Irish then requested a change of venue, claiming that "undue 
adverse, pre-trial publicity" made it "impossible to seat a fair 
and impartial jury." To support that claim Irish called three 
Dakota County residents employed at the Dakota County 
Courthouse, who testified they had heard about Irish's case and 
formed an opinion that he was guilty of motor vehicle 
homicide. Irish also introduced copies of various newspaper 
reports describing the accident and detailing Irish's prior 
conviction on a charge of motor vehicle homicide in Iowa. The 
court overruled Irish's motion for change of venue.  

Irish took the deposition of Donald Derby, an acquaintance 
of Dickes', who had been with Dickes the day of the accident.  
Derby, suffering from emphysema, was confined in a hospital 
bed, where he received various medications and regular 
intervals of oxygen. At the time of the deposition, Derby's 
ability to recall events depended on the amount of oxygen being 
taken into Derby's system. During examination by Irish's 
counsel, Derby was unable to recall the date of the accident, 
although he did vaguely recall seeing Dickes on a farm 
sometime before the fatality. When asked whether Dickes had 
been drinking "that day," Derby responded, over objection: 
"Yes. The week before . . .. Sir, he drank all his life ... ." When 
further asked whether Dickes' truck had headlights, Derby 
replied, over objection, that the truck " [d]idn't have no lights." 
Throughout the direct examination, the State objected that 
Derby was incompetent to testify regarding events occurring on 
the date of the accident. During questioning by the county 
attorney on cross-examination, Derby was unable to recall, 
with any certainty, the current date on which the deposition was 
being taken, or the month or the year, and had some difficulty 
remembering his birth date. The State filed a motion in limine 
to exclude Derby's deposition, arguing that Derby was an



223 NEBRASKA REPORTS

"incompetent" witness and that his deposition testimony would 
be "confusing" to the jury. The court sustained the State's 
motion, noting that the testimony bore no "reasonable 
relationship" as a description of the subject accident.  

At trial the State adduced evidence from which the jury could 
reasonably conclude that Irish had been drinking alcohol on the 
evening of the accident and had allowed his vehicle to cross the 
centerline of the highway, causing the collision with the 
oncoming pickup driven by Dickes.  

The State called Dr. Steven Shook, the physician who treated 
Irish following the accident. During direct examination, Dr.  
Shook testified that certain statements made by Irish were not 
in response to questions "relevant to diagnosis or treatment of 
[Irish's] physical condition" and that the information imparted 
by such statements was not a necessary aspect of any treatment 
which the physician administered to Irish, since Irish was 
talkative, mobile, and otherwise alert. The State sought to elicit 
from Dr. Shook testimony concerning Irish's statements made 
to the doctor during examination at the hospital, namely, 
statements regarding the issue of Irish's intoxication. On the 
basis that such statements were inadmissible, see Neb. Evid. R.  
504 (Neb. Rev. Stat. § 27-504 (Reissue 1985)) (physician
patient privilege), Irish objected. When the court overruled 
Irish's objection, Dr. Shook testified that Irish had stated that 
he "had been drinking," that he "had 4 beers," and that he 
"had lost control [of his vehicle] and hit the other person 
headon." 

After conviction on the charge alleged, Irish was sentenced 
on May 7, 1985, to imprisonment for a term of 5 to 10 years.  

Irish claims the district court erred in (1) overruling the "plea 
in bar," (2) overruling the motion for change of venue, (3) 
excluding Donald Derby's deposition, (4) allowing Dr. Shook to 
testify regarding the alleged privileged communications, and (5) 
rejecting Irish's requested instructions. Irish also contends that 
the court imposed an excessive sentence.  

Irish first contends the court erred in not dismissing the 
proceedings as requested in his "plea in bar." Specifically, Irish 
claims that the State's dismissal of the first information (motor 
vehicle homicide) and the constitutional prohibition against
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double jeopardy bar prosecution of the offense (manslaughter) 
alleged in the second information. See, Neb. Const. art. I, § 12; 

U.S. Const. amends. V, XIV 
The constitutional guarantee against double jeopardy 

applies in criminal prosecutions when jeopardy has attached in 

a prior criminal proceeding, the defendant is being retried for 

the same offense, and the prior proceedings terminated 

jeopardy. See State v. Bostwick, 222 Neb. 631, 385 N.W.2d 906 

(1986). "In a case tried to a jury, jeopardy attaches when the 

jury is empaneled and sworn." Id. at 642, 385 N.W.2d at 914.  

See, also, Crist v. Bretz, 437 U.S. 28, 38, 98 S. Ct. 2156, 57 L.  

Ed. 2d 24 (1978) ("[tlhe federal rule that jeopardy attaches 

when the jury is empaneled and sworn is an integral part of the 

constitutional guarantee against double jeopardy"). On the 

other hand, generally, jeopardy does not attach to a criminal 

prosecution merely because the State has filed an information 
and a court has conducted a preliminary hearing and disposed 

of pretrial motions. See, Skinner v. Jensen, 178 Neb. 733, 135 
N.W.2d 134 (1965); State v. Hutter, 145 Neb. 798, 18 N.W.2d 
203 (1945). Where the State properly obtains dismissal of an 

information before jeopardy attaches, the constitutional 
double jeopardy clause does not bar the State from refiling 

another information pertaining to the same offense. See, 
Al/man v. State, 677 P.2d 832 (Wyo. 1984); Ward v. State, 290 
Md. 76, 427 A.2d 1008 (1981); Bellizzi v. Superior Court, 12 
Cal. 3d 33, 524 P.2d 148, 115 Cal. Rptr. 52 (1974). In the present 

case Irish was not brought to trial under the first information, 
jeopardy did not attach, and the double jeopardy bar was not 

implicated in the prosecution of Irish on the manslaughter 
charge.  

Irish next contends the court erred in overruling his motion 

for change of venue. A motion for change of venue in a criminal 

case is addressed to the sound discretion of the trial court, 
whose ruling will not be disturbed on appeal unless a clear abuse 

of discretion is shown. State v. Rife, 215 Neb. 132, 337 N.W.2d 
724 (1983). A trial court abuses its discretion in denying a 

motion for change of venue where the defendant establishes 

that local conditions and pretrial publicity make it impossible to 

secure a fair trial. See State v. Fallis, 205 Neb. 465, 288 N.W.2d
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281 (1980). Irish contends, generally, that pretrial publicity 
precluded his receiving a fair trial in Dakota County. The 
record, however, consisting of a handful of news stories and the 
testimony of three courthouse employees, hardly compels a 
finding that any pretrial publicity prejudiced Irish's right to a 
fair trial. We find no abuse of discretion in the court's refusal to 
grant Irish's motion for change of venue.  

Irish also maintains the court erred in sustaining the State's 
motion in limine, excluding from evidence the deposition 
testimony of Donald Derby. Irish argues, in particular, that the 
alleged deficiencies in Derby's competency affected the weight 
but not the admissibility of his testimony.  

Rule 104 of the Nebraska Evidence Rules (Neb. Rev. Stat.  
§ 27-104 (Reissue 1985)) provides that "[pireliminary questions 
concerning the qualification of a person to be a witness, the 
existence of a privilege, or the admissibility of evidence shall be 
determined by the judge . . . ." The admission or exclusion of 
evidence is a matter left largely to the sound discretion of the 
trial court, whose ruling will be upheld absent an abuse of 
discretion. State v. Norfolk, 221 Neb. 810, 381 N.W.2d 120 
(1986).  

During the deposition, Derby could not recall the date of the 
accident and was unable, generally, to focus on events 
surrounding the accident. Derby, as a result of his medical 
condition, could not readily recite the current date, month, or 
year, which may not have definitively disqualified Derby as a 
witness but indicates a lack of awareness. The record supports a 
conclusion that Derby did not possess or could not articulate 
personal knowledge or relevant matters pertinent to the 
accident.  

A witness may not testify to a matter unless evidence is 
introduced sufficient to support a finding that he has 
personal knowledge of the matter. Evidence to prove 
personal knowledge may, but need not, consist of the 
testimony of the witness himself. This rule is subject to the 
provisions of section 27-703, relating to opinion testimony 
by expert witnesses.  

Neb. Evid. R. 602 (Neb. Rev. Stat. § 27-602 (Reissue 1985)).  
Derby's recollections, moreover, were not specifically linked to
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the date of the accident. The district court may have concluded 
that Derby's testimony was irrelevant, see Neb. Evid. R. 401 
(Neb. Rev. Stat. § 27-401 (Reissue 1985)), or that the probative 
value of the offered evidence was "substantially outweighed by 
the danger of . .. confusion of the issues," Neb. Evid. R. 403 

(Neb. Rev. Stat. § 27-403 (Reissue 1985)) (exclusion of relevant 
evidence). We do not consider whether Derby's deposition was 
otherwise inadmissible hearsay or an exception to the hearsay 
rule. See Neb. Evid. R. 804 (Neb. Rev. Stat. § 27-804 (Reissue 
1985)) (deposition testimony admissible as exception to hearsay 
rule where the witness is "unable to be present or to testify at the 
hearing because of . .. then existing physical or mental illness" 

and where the opposing party has "an opportunity to develop 
the testimony by direct, cross, or redirect examination"). Under 
the circumstances of this case, we find no abuse of discretion in 
the court's sustaining the motion in limine for exclusion of the 
deposition testimony given by Derby.  

Irish next argues the court erred in allowing Dr. Shook to 
testify concerning statements made by Irish during 
postaccident medical examination. Irish argues his statements 
were privileged communications inadmissible under Neb. Evid.  
R. 504.  

The privilege set forth in rule 504 protects the confidential 
communication between a physician and his or her patient. See 
Branch v. Wilkinson, 198 Neb. 649, 256 N.W.2d 307 (1977). As 
characterized in rule 504(2), a patient's privilege "to prevent any 
other person from disclosing confidential communications" 
extends only to communications "made for the purposes of 
diagnosis or treatment of his physical, mental or emotional 
condition." Therefore, "To be privileged, information 
obtained during the existence of a physician-patient 
relationship must be necessary to enable the physician to 
properly discharge his duties." Branch v. Wilkinson, supra at 
658, 256 N.W.2d at 313. Where the information provided the 
physician does not pertain to the treatment or diagnosis of the 
patient, the policy underlying the physician-patient privilege is 
not violated by allowing disclosure, and the privilege should not 
be employed to remove from the jury's consideration otherwise 
probative and admissible evidence.
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During his testimony, Dr. Shook stated unequivocally that he 
did not seek information from Irish regarding intoxication as a 
factor, element, or circumstance concerning the diagnosis or 
treatment of Irish. A party attempting to exclude evidence on 
the basis of the physician-patient privilege, prescribed by Neb.  
Evid. R. 504, has the burden of proving that the information 
obtained by the physician falls within the strict ambit of that 
rule of evidence. See Branch v. Wilkinson, supra. Irish 
produced no contradiction regarding Dr. Shook's testimony 
which placed Irish's communications outside the scope of the 
physician-patient privilege. The court did not err in allowing 
Dr. Shook to testify regarding matters not affecting the doctor's 
treatment and diagnosis of Irish.  

Irish's final attack upon his conviction involves the court's 
refusal to submit to the jury several of Irish's requested 
instructions. Irish, however, does not refer to any particular 
rejected instruction, nor does he object to a specific instruction 
given by the court. Where a party contends the trial court erred 
in refusing to give a requested instruction, such party bears the 
burden of showing that he was prejudiced by the court's refusal 
and that the tendered instruction is both a correct statement of 
the law and applicable to the facts and evidence in the case. See 
State v. Lingle, 209 Neb. 492, 308 N.W.2d 531 (1981). Irish has 
failed to substantiate any possible claim involving the court's 
refusal to give the requested instructions.  

Having rejected all of Irish's claimed errors affecting the 
verdict returned by the jury, we affirm Irish's conviction for 
manslaughter.  

Irish also claims the court imposed an excessive sentence and 
refers to State v. Roth, 222 Neb. 119, 124, 382 N.W2d 348, 352 
(1986), wherein this court held that "[tihe maximum penalty of 
confinement that may be imposed upon a person convicted of 
manslaughter resulting from his operation of a motor vehicle is 
6 months' imprisonment in the county jail." Roth controls the 
sentence to be imposed for Irish's manslaughter conviction in 
this case; that is, Neb. Rev. Stat. § 39-669.20 (Reissue 1984) 
prescribes the maximum penalty which may be imposed under 
the circumstances. Therefore, the sentence imposed by the 
district court is excessive and is set aside. We remand this matter
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to the district court for sentencing consistent with Roth and as 
provided in § 39-669.20.  

AFFIRMED IN PART, AND IN PART REVERSED AND 

REMANDED FOR FURTHER PROCEEDING.  

KRIVOSHA, C.J., participating on briefs.  

DEPARTMENT OF HEALTH, STATE OF NEBRASKA, APPELLANT, V.  

GRAND ISLAND HEALTH CARE, INC., ALSO KNOWN AS VETTER 

HEALTH SERVICES, INC., APPELLEE.  

391 N.W.2d 582 

Filed August 1, 1986. No. 85-552.  

1. Administrative Law: Appeal and Error. The Supreme Court's review of an 
administrative agency's decision is de novo on the record. Neb. Rev. Stat.  
§ 84-918 (Reissue 1981). As such, we make independent findings of fact without 
reference to those made by the agency whose action is being reviewed.  

2. Administrative Law: Public Health and Welfare. The consideration of an 
application for a certificate of need is governed by three authorities: the 
Nebraska Health Care Certificate of Need Act, regulations promulgated under 
that act, and the Nebraska state health plan.  

3. Administrative Law: Public Health and Welfare: Proof: Appeal and Error. In an 
appeal of a decision to grant a certificate of need, the party appealing that 
decision shall bear the burden of proof that the application does not meet the 
applicable criteria.  

Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Affirmed.  

Robert M. Spire, Attorney General, and Marilyn B.  
Hutchinson, for appellant.  

Robert L. Lepp of McGill, Koley, Parsonage & Lanphier, 
P.C., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.
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HASTINGS, J.  
The appellee, Grand Island Health Care, Inc., filed an 

application for a certificate of need to construct a 60-bed, 
long-term-care facility for the elderly. The Nebraska 
Department of Health recommended denial of the application.  
Two public meetings were held before the Certificate of Need 
Review Committee, after which the committee approved the 
application. The Department of Health appealed to the 
Certificate of Need Appeal Panel. A full evidentiary hearing 
took place, and the panel rendered findings of facts, 
conclusions, an order, and a decision. Approval of the 
application was affirmed. The district court for Lancaster 
County also affirmed, and this appeal followed.  

The Supreme Court's review of an administrative agency's 
decision is de novo on the record. Neb. Rev. Stat. § 84-918 
(Reissue 1981). As such, we make independent findings of fact 
without reference to those made by the agency whose action is 
being reviewed. Haeffner v. State, 220 Neb. 560, 371 N.W.2d 
658 (1985). From such de novo review we conclude that the 
action of the Certificate of Need Appeal Panel in upholding the 
grant of a certificate of need by the Certificate of Need Review 
Committee was correct. Accordingly, we affirm the judgment 
of the district court in its finding that the decision of the 
Certificate of Need Appeal Panel was supported by competent, 
material, and substantial evidence, and was neither arbitrary 
nor capricious.  

The project proposed by appellee, Grand Island Health 
Care, is a 60-bed, long-term-care facility to be built in Grand 
Island, Nebraska. The appellee is a for profit corporation 
owned by Jack D. Vetter, who has extensive experience in the 
nursing home industry in the Midwest. The application sought 
certification for both skilled nursing and intermediate-care 
beds, proposing to provide care for medicare, medicaid, and 
private pay residents. Proposed services included nursing care 
and specialized services in rehabilitation, i.e., physical therapy, 
occupational therapy, speech therapy, and recreational therapy.  
Hospice care for the terminally ill and their families was 
proposed in conjunction with area hospital hospice programs.  
The proposed facility was designed with 25 semiprivate rooms
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and 10 private rooms on a single level, with specific areas for 
rehabilitation, recreation, personal care, and spiritual 
fulfillment.  

The consideration of an application for a certificate of need 
is governed by three authorities: (1) The Nebraska Health Care 
Certificate of Need Act, Neb. Rev. Stat. §§ 71-5852 through 
71-5855 (Cum. Supp. 1984); (2) Department of Health 
regulations promulgated under the certificate of need act, Neb.  
Admin. Code tit. 182, ch. 2, §§ 005 through 006 (1983); and (3) 
The Nebraska State Health Plan 1982-1987 (Neb. Dept. of 
Health 1982) on file with the Nebraska Secretary of State. The 
construction of these statutes, regulations, and state health plan 
must be performed with particular attention to the policy 
behind these authorities, their purposes, and the context within 
which they were drafted and promulgated.  

Nursing home costs have been on the rise in recent years, 
with nursing home care in Nebraska increasing from $5.78 per 
capita in 1966 to $66.38 per capita in 1978. These figures 
represent an annual increase of 21.6 percent and a total increase 
of 1,048 percent over the 12 years studied. During the same 
period, national nursing home expenditures increased from 
$7.18 to $70.64, an annual increase of 20.1 percent and an 
overall increase of 884 percent. Between 1966 and 1978, all 
health service expenditures paid for nursing home care 
increased from 3.9 percent to 9.4 percent.  

Due to public funding cutbacks, the elderly are being forced 
to pay an increased portion of nursing home costs privately. In 
1966, 80.42 percent of Nebraska's nursing home expenditures 
were paid with federal, state, or local government funds. By 
1978 those governments were paying only 48.26 percent of the 
total nursing home expenditures in Nebraska. On a national 
level, government funding of nursing home expenses rose from 
42.86 percent in 1966 to 53.67 percent in 1978. Total public 
funding of Nebraska nursing home expenses in 1978 was 
$50,149,000.  

Whether the motive has been to reduce the cost of publicly 
funded nursing home expenditures or to minimize the 
increasing out-of-pocket expenses borne by the elderly and 
their families, state and federal governments have had
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abundant incentive to attempt to cap rising nursing home costs.  
The conventional wisdom has been that nursing home costs are 
reduced by reducing the number of long-term-care beds. A 
surplus of beds burdens the public, whether they are in use or 
not. Someone must pay the overhead expense of maintaining 
the nursing home facility and staff, so the cost of empty beds is 
passed on to the public through the beds that are occupied.  
Further, there is a tendency to fill surplus beds with patients 
who do not necessarily need such a high level of care, thus 
increasing total nursing home expenditures. This phenomenon 
is referred to as overutilization.  

In the broader field of general health care facilities and 
services, not limited to nursing home care, the Legislature has 
stated its purpose in the enactment of the Nebraska Health Care 
Certificate of Need Act: 

[T]o conserve the limited health care resources of 
personnel and facilities in order to provide quality health 
care to all citizens of the state, to minimize unnecessary 
duplication of facilities and services, to encourage 
development of appropriate alternative methods of 
delivering health care, to promote wherever appropriate a 
more competitive health care delivery system, to 
encourage the provision of high-quality health care which 
is available and accessible to all citizens of the state, and to 
maximize the effectiveness of expenditures made for 
health care.  

Neb. Rev. Stat. § 71-5802 (Cum. Supp. 1984).  
In the Nebraska Health Care Certificate of Need Act, the 

Department of Health is directed to provide criteria for the 
consideration of applications for certificates of need. The 
specific criteria ordered by the Legislature and pertinent to this 
case include (1) the need that the population to be served has for 
the service, (2) the availability of less costly or more effective 
alternative methods for providing the service, (3) the 
relationship of the proposed services to the existing health care 
system in the area, (4) the efficiency and appropriateness of 
using existing services and facilities, and (5) the relationship of 
the proposed services to the state health plan. §§ 71-5852, 
71-5853, and 71-5854.
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Pursuant to the statutory directive, the Department of 
Health adopted the following methods by which an applicant 
should demonstrate need for long-term-care beds: 

006.09 Long-Term Care Beds (Skilled Nursing Facility 
and Intermediate Care Facility Beds, Excluding ICF-MR 

Beds).  

006.09A The combined occupancy of long-term care 
beds in the applicant's service area must be 90 percent 
or greater before long-term care beds may be added.  

006.09B A system of alternative services, including 
either home health services, home aide/homemaker 
services, or an adult day care center, must be 
accessible to a majority of the population in the 
service area of the proposed project before long-term 
care beds may be added.  

006.09C .... No long-term care beds may be added 
if the number of beds in the applicant's service area 
exceeds the need for that area determined by 
aggregating the bed needs estimated for each sex and 
age group from the following methodology: 

Long-term _ Population x Utilization Rate Goal 

Bed Need - Minimum Occupancy Rate Goal 

006.09Cl The population includes the total pop
lation of the applicant's service area, disaggregated 
by age (0-44, 45-64, 65-74, 75-84, 85+) and sex.  

006.09C2 The utilization rate is the number of long
term care residents per 1000 persons. The utilization 
rate goal for each sex and age group is as follows:
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Age-Sex Utilization Rate Goal 

0-44 Female 0.10 
Male 0.11 

45-64 Female 2.84 
Male 3.00 

65-74 Female 14.87 
Male 13.81 

75-84 Female 69.52 
Male 47.35 

85 + Female 247.81 
Male 173.15 

006.09C3 The minimum occupancy rate goal is 90 
percent, the goal for the ratio of the total number of 
patient days to the total annual available bed days.  

Neb. Admin. Code tit. 182, ch. 2 (1983).  
According to the Department of Health, Grand Island's 

service area consists of four counties designated by the 
Department of Economic Development: Hall County, 
Hamilton County, Howard County, and Merrick County. The 
appellee suggests, however, that the service area would be better 
limited to Hall County, or to include more counties to the 
north, since review criteria instruct that the service area should 
be determined with emphasis on referral patterns and travel 
time and without strict observance of geographical or political 
boundaries. We will discuss the evidence in terms of both the 
four-county area and Hall County alone.  

The Department of Health admits that Grand Island Health 
Care has satisfied the need criterion requiring that the 
combined occupancy of long-term-care beds in the service area 
be 90 percent or greater. Charts, exhibits 18 and 21, 
demonstrate that, with the exception of the Nebraska Veterans' 
Home in Grand Island, the 1983 occupancy rates of nursing 
homes in the four-county area have been almost 95 percent or 
more. The veterans' home, which is not open to the general 
public, was 91.8 percent full in 1983. Exhibits 18 and 21 are set 
out in full as follows:
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There also seems to be little dispute concerning the second 
regulatory need criterion, that of requiring alternative 
nonresidential services such as home health, home 
aide/homemaker services, or adult day care. Grand Island 
Health Care offered evidence that some such services are 
available and/or proposed. The Department of Health argues 
that the more available these services become, the less demand 
there will be for long-term residential care. The department 
does not, however, argue that the appellee failed to prove these 
services are available to the service area.  

The major thrust of the Department of Health's appeal 
focuses on the third criterion, the methodology prescribed in 
regulation § 006.09C. Based on the 1980 census for the 
four-county area, the Department of Health has determined 
that the need for long-term-care beds in 1985 is 686. The need 
for 1990 is 721 beds. The supply of long-term-care beds in the 
four-county area is 756. Thus, the department argues, there will 
be no need for additional beds until well after 1990.  

It is significant to note, however, that Hall County, where the 
proposed facility would be located, has a proportionately low 
ratio of long-term-care beds per elderly in comparison to the 
other counties in the four-county area. Including hospital beds 
certified for intermediate care that are open to the general 
public, but excluding the veterans' home in Grand Island which 
is not, Hall County has 53.7 beds per 1,000 county residents age 
65 or over; Hamilton County has 152; Howard County has 
65.2; and Merrick County has 109.  

In its recommendation to the Certificate of Need Review 
Committee, the Department of Health calculated Hall 
County's need for long-term-care beds in 1985 at 416, using the 
methodology set out in the regulations. Noting that the existing 
beds in Hall County total 331, the department determined that 
there is a shortfall in that county of 85 long-term-care beds. By 
the same methodology it was determined that there is a surplus 
of 103 long-term-care beds in neighboring Hamilton County.  
The department's argument presumes that the Hamilton 
County surplus satisfies the need demonstrated in Hall County.  
It also presumes that families will be willing to move their 
elderly from Hall County to Hamilton County.
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The Department of Health argues further that the 
application submitted by Grand Island Health Care should 
have been denied because it is inconsistent with the goals and 
objectives of the Nebraska State Health Plan 1982-1987 (Neb.  
Dept. of Health 1982). The more relevant provisions of that 

document include the following: 
5.5.5.3 Goals and Objectives 
GOAL 1 There should be an adequate supply of 
community and institutionally-based long-term care 
services to meet the needs of the population.  
OBJECTIVE 1(A) By 1990, Nebraska should have no 
more than 73.8 long-term care beds (skilled and ICF) per 
thousand elderly. Until this objective is achieved, a 
moratorium should be placed on the construction of new 
long-term care beds except under extraordinary 
circumstances.  
OBJECTIVE 1(B) Until 1990, when there is a surplus of 
long-term care beds for either level of care (skilled or 
intermediate) in a health service area . . . there will be no 
addition of long-term care beds.  
OBJECTIVE 1(C) Until 1990, the combined occupancy 
of all long-term care beds in a health service area ... must 
be 90 percent or greater before additional long-term care 
beds may be added.  

GOAL 2 Long-term care services should be provided at 
levels of care appropriate to patients' needs, and quality of 
care should be maintained.  
GOAL 3 The combined occupancy of long-term care 
beds in a health service area . .. should be 90 percent or 
greater.  

GOAL 5 Skilled and intermediate care nursing services 
and community-based services should be available and 
accessible, in adequate numbers to meet the defined needs 
of the residents (especially Greater Nebraska).  
OBJECTIVE 5(A) By 1984, identify [sic] the factors 
limiting access to skilled nursing care and alternative 
community-based services should be completed.
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OBJECTIVE 5(B) By 1985, a system of alternative 
services (i.e., congregate meals, home delivered meals, 
home health, home aide/homemaker, adult day care 
centers, transportation services, telephone reassurance 
services, protective services, and social services) should be 
available to encourage the highest feasible level of 
independent functioning for individuals in need of such 
services.  
GOAL 6 Develop a comprehensive policy for long-term 
care in Nebraska, specifying alternative levels of care and 
the appropriate mix of long-term care beds (i.e., skilled 
and ICF).  

Id. at V-447 to V-448.  
The Department of Health argues that the moratorium set 

out in objective 1(A) is currently in effect, since the number of 
long-term-care beds per thousand elderly (65 and over) stands 
at 89. The moratorium is lifted only when long-term-care beds 
per thousand elderly falls below 73.8, or under extraordinary 
circumstances. Furthermore, when there is a need for skilled 
nursing beds, objective 1(B) establishes a preference for the 
conversion of intermediate-care beds to skilled nursing beds as 
long as there is a surplus of intermediate-care beds.  

As alternative methods of satisfying the four-county area's 
need for skilled nursing beds, the Department of Health 
suggests that an existing intermediate-care facility convert some 
portion of its intermediate-care beds to skilled nursing. A 
certificate of need would be required, but the applicant would 
need to prove only that there was a need for additional skilled 
nursing beds, not additional long-term-care beds. Physical 
renovation of the existing intermediate-care facility would be 
unnecessary. The higher level of certification would require 
only additional staffing.  

Another suggested alternative would be to convert existing 
acute-care hospital beds to skilled nursing. Hospitals with less 
than 50 beds may apply for the certification of swing beds.  
These beds may be used for either acute or long-term care. For 
hospitals with more than 50 beds, a designated long-term unit 
must be established. A certificate of need must be obtained for 
such a conversion.  

In a large hospital the designated long-term unit must have
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handrails installed in the corridors, and separate dining rooms 
and recreation areas must be established. No physical 
improvements are required for the certification of swing beds.  
Another advantage of converting hospital beds to long-term 
status is lower cost. The construction of a new long-term 
facility costs approximately $22,000 to $25,000 per bed, while 
the conversion of acute-care beds to long-term-care beds costs 
only $1,200 per bed.  

One alternative that does not require a certificate of need is 
the addition of long-term-care beds to an existing long-term 
facility as long as the additional beds are no more than the lesser 
of 10 beds or 10 percent of the existing beds. Beds added under 
this rule cost approximately $10,000. The cost of these beds is 
less than that of new beds in a freestanding facility, since 
common areas, such as dining and recreation rooms, need not 
be added.  

The only evidence admitted to prove that any party was 
interested in effectuating any one of the department's proffered 
alternatives was notices of intent to apply for certificates of 
need to construct 30 skilled nursing beds each as additions to the 
existing facilities, Heritage Village of Grand Island South and 
Heritage Village of Grand Island North. The mere filing of a 
notice of intent does not, of course, indicate that the facility will 
be built. Indeed, the Certificate of Need Review Committee 
rejected a similar project in a combined review with the instant 
application. As to the alternative of converting acute-care beds, 
the department produced no evidence that any hospital would 
be willing to convert to long-term care.  

The appellant Department of Health's final argument is 
based on Beatrice Manor v. Department of Health, 219 Neb.  
141, 362 N.W.2d 45 (1985). In that case we reviewed evidence 
that on a given date there were 20 residents in the Beatrice 
Manor service area (within 30 minutes' traveltime) waiting for 
placement in the facility. None of those individuals were 
certified by a physician as requiring placement, nor was there 
any evidence that they could not have been appropriately cared 
for with home nursing, day care, or other nonresidential forms 
of care. Only 2 of the 20 had had their names on the waiting list 
for the previous month, and there was no evidence that the
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same names were not on waiting lists for similar facilities in the 
area. We stated: 

The evidence presented by Beatrice Manor confused 
"need" and "demand" for nursing beds. Under the 
department's guidelines they are not synonymous.  
"Need" focuses on long-range plans to provide required 
services to an entire population. It is a quantitative 
analysis. "Demand" connotes an immediate preference 
on the part of an individual to live in a particular nursing 
facility.  

Id. at 149, 362 N.W.2d at 51. We found that Beatrice Manor had 
failed to demonstrate need and that a certificate of need could 
not be granted. The Department of Health argues in the present 
case that Grand Island Health Care has produced evidence of 
demand only, not need. We disagree.  

Although the appellee has not demonstrated that the 
optimum 73.8 long-term-care beds per 1,000 elderly established 
by the Nebraska State Health Plan 1982-1987 (Neb. Dept. of 
Health 1982) has been achieved, the appellee has demonstrated 
"extraordinary circumstances" requiring an exception to the 
moratorium prohibiting additional long-term-care beds.  
Likewise, although Grand Island Health Care has not proved 
that the four-county area has a need for long-term-care beds 
under the sex and age specific utilization and minimum 
occupancy formula, Neb. Admin. Code tit. 182, ch. 2, 
§ 006.09C (1983), the appellee has shown by a preponderance 
of the evidence that an exception to the requirement is justified 
as allowed by regulation, Neb. Admin. Code tit. 182, ch. 2, 
§ 005.01B (1983).  

Such exceptions to the regulations and state health plan were 
clearly anticipated by the Legislature in light of its amendment 
of § 71-5852, effective July 17, 1982. That amendment 
instructed the Department of Health to promulgate rules and 
regulations allowing exceptions to the state health plan "when 
justification is shown by a preponderance of the evidence." 
Grand Island Health Care met that burden before the review 
committee and the appeal panel.  

The major thrust of Grand Island Health Care's evidence 
was that skilled nursing care is available in the four-county area



223 NEBRASKA REPORTS

only to a small segment of the public. The only long-term-care 
beds licensed for skilled nursing in that area are those in the 
veterans' home in Grand Island and some swing beds in a 
Howard County hospital. Although the swing beds are 
accessible to the general public, there was evidence that 
one-half of all skilled nursing referrals are terminally ill and the 
other half are referred for rehabilitation. Since the Howard 
County hospital does not offer the therapy services required for 
rehabilitation, the swing beds are not an option for 
rehabilitative referrals. There was also evidence that Hall 
County families would be hesitant to move their terminally ill 
family members to another county where they would be far 
from their doctors, friends, and family.  

Administrators from two Grand Island hospitals testified 
that their hospitals had difficulty placing patients in need of 
skilled nursing care. Kenneth Klausmeyer, the administrator of 
the Grand Island Memorial Hospital, testified that over a 
6-month period in 1984 the hospital had made 135 contacts with 
nursing homes in efforts to place 12 skilled nursing and 37 
intermediate-care referrals. These patients remained in the 
hospital a total of 53 additional days beyond when they would 
ordinarily have been dismissed, due to the difficulty in 
placement. When the hospital ultimately placed patients, it was 
sometimes as far away as Lincoln or Omaha. Klausmeyer 
admitted that the hospital had found it necessary to place 
patients in need of skilled nursing in facilities licensed only for 
intermediate care.  

Michael R. Gloor, senior vice president of St. Francis 
Medical Center of Grand Island, testified that that hospital had 
also had to place patients in need of skilled nursing in 
intermediate-care facilities. St. Francis dismisses from two to 
three patients a month who need skilled nursing care, but the 
hospital is unable to find long-term care at that level in the area.  

Gale D. Muller, vice president of SRI Research Center, Inc., 
testified to details of a study conducted by that company.  
During a 6-month study of patients discharged from Grand 
Island Memorial Hospital, 12 patients were recommended for 
skilled nursing care. An average of three contacts with nursing 
facilities were made before placement was made, and the
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average distance from the patient's home to the nursing facility 
where placement was possible was 59.8 miles. Sixty-seven 
percent of those placed were placed over 30 miles from home, 
and 42 percent were placed approximately 100 miles from 
home. One-half of those patients recommended for skilled 
nursing care were placed in facilities licensed only for 
intermediate care.  

A less formal study was conducted at St. Francis Medical 
Center. Over 3 months, 5 patients were recommended for 
skilled nursing and 33 for intermediate care. Annualizing the 
data for the two Grand Island hospitals, the SRI study 
concluded that there would be referrals from those hospitals of 
44 patients per year in need of skilled nursing.  

William E. Seim, an accountant specializing in the health 
-care industry, testified that a change - in medicare 
reimbursement has had a profound effect on the need for 
skilled nursing care. Medicare has established 468 
diagnostically related groups (DRG), into which each patient's 
diagnosis must be categorized. Flat payments are made 
according to the appropriate DRG, creating an incentive for 
hospitals to discharge patients earlier than they might have in 
the past.  

Medicare has also instituted professional review 
organizations (PRO), which are independent boards that 
review health service utilization with regard to individual 
patients. PROs may also reduce length of hospital stay and 
increase demand for skilled nursing. Seim explained that much 
of the disparity between need, as defined in the Nebraska State 
Health Plan 1982-1987 (Neb. Dept. of Health 1982), and that 
perceived by the health care personnel in the Grand Island area 
may be due to the fact that the state health plan was based on 
1970 statistics when average length of hospital stay was 12 days.  
The current average length of stay since the institution of DRGs 
and PROs has been reduced to 4 days.  

Once the appellee had demonstrated through this and other 
evidence that there were extraordinary circumstances requiring 
licensing of additional skilled nursing beds in the four-county 
area, it was still incumbent on Grand Island Health Care to 
show that its proposed project was the most efficient method of
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satisfying the need.  
The applicant must demonstrate that the proposed 

project is the least costly of the alternatives for meeting the 
need established under part 005.01A above, or if it is not 
the least costly, that it is the most effective alternative for 
meeting such need. . . . The most effective alternative is 
the alternative which makes high-quality health care 
available and accessible to the greatest number of people 
in need of the services established as needed under part 
005.01A above, maximizes the effectiveness of 
expenditures made for health care, minimizes 
unnecesssary duplication of facilities and services, 
encourages development of appropriate alternative 
methods of delivering health care, and promotes wherever 
appropriate a more competitive health care delivery 
system.  

Neb. Admin. Code tit. 182, ch. 2, § 005-02A2 (1983).  
Grand Island Health Care established that although there 

may be plausible and even preferable alternatives for satisfying 
the four-county area's need for skilled nursing beds, there is 
little probability that those alternatives will be effectuated.  

The least expensive method of providing skilled nursing care 
in the four-county area would be for existing intermediate-care 
beds to be recertified for skilled nursing. When asked why the 
existing intermediate-care facilities in the area have not applied 
for recertification, Jack D. Vetter, president of Grand Island 
Health Care, Inc., testified that all the intermediate-care 
facilities have no interest in recertifying for skilled nursing.  

Vetter also testified that recertification would not solve the 
need for skilled nursing beds even if an intermediate-care 
facility were willing to recertify. Those beds would still be filled 
with intermediate-care patients. The average length of stay in 
intermediate care is 4 years, so turnover would be very slow and 
the beds would not necessarily be open to newly referred, skilled 
nursing patients.  

Seim testified that there are three types of disincentives to 
hospitals in the proposed alternative of converting acute-care 
beds to skilled nursing: staffing, financial, and architectural.  
Being accustomed to providing acute care, hospitals have a
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tendency to overstaff for skilled nursing, thus reducing the 
profitability of providing skilled nursing care.  

From the financial perspective, Blue Cross has intimated 
that it will institute a DRG program applicable to hospitals with 
less than 100 acute-care beds. Therefore, hospitals have been 
reluctant to reduce their number of acute-care beds. Another 
financial aspect was a distinction made by the State of 
Nebraska in medicaid payments, reimbursing hospital-based, 
long-term-care facilities $18 more per day than freestanding 
facilities. This distinction has been abolished recently, 
eliminating a former incentive for hospitals to provide skilled 
nursing care.  

For hospitals, with less than 50 beds, that have been certified 
for swing beds, there is some concern that patients who are no 
longer eligible for skilled nursing care but develop another 
illness while still in the hospital for long-term care may not be 
eligible for medicare reimbursement for the second illness. This 
seems to be due to some loophole in the medicare regulations.  

Swing beds are not always profitable ventures for hospitals.  
The State of Nebraska has authorized the payment of $38 a day 
for swing beds. If the cost of staffing an individual bed exceeds 
$38 per day, the hospital would do better to let the bed stand 
empty. Since one-half of skilled nursing patients require 
rehabilitative therapy, it is not difficult to imagine the case 
where personnel expenses would exceed $38 a day.  

Architectural disincentives vary according to the hospital 
facility. For hospitals with more than 50 beds, a designated unit 
must be established for long-term-care beds. That unit must 
have a separate nursing station, dining room, and recreation 
area. Thus, the recertification of acute-care beds in a large 
hospital is not a matter to be taken lightly nor to be 
accomplished quickly.  

Klausmeyer testified that Grand Island Memorial Hospital 
had rejected the idea of converting its acute-care beds to 
long-term for fear of changing its status with Blue Cross as a 
100-bed hospital. Furthermore, a small, long-term-care unit 
would have required two nursing stations, too large a portion of 
the existing facility. The conversion would have reduced the 
income on a significant number of the existing beds.
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Klausmeyer felt that maintaining the acute-care certification 
was a better utilization of the beds.  

St. Francis Medical Center would be unable to convert its 
acute-care beds to long-term care without major structural 
renovations. Its current facility has only private rooms which 
are smaller than the space requirements for nursing home beds.  
Conversion to long-term care would require the gutting of a 
wing. Gloor also testified that the administration of St. Francis 
foresees no reduction in demand for acute care; its existing beds 
will be used at their current level of certification.  

Having reviewed the evidence, we find that Grand Island 
Health Care, Inc., has proved need due to extraordinary 
circumstances in the four-county area. The appellee has also 
established that among the alternative methods of satisfying the 
need for skilled nursing beds in that area, the proposed project 
is the most likely to come to fruition and actually satisfy the 
need.  

Although the Department of Health might prefer another 
alternative, the certificate of need system is dependent in part 
on the whim of private industry. There is no legal mechanism by 
which the state may force private enterprise to satisfy a public 
need by a preferred method. Since the appellee has 
demonstrated that the Department of Health's preferred 
alternatives are unlikely to be instituted, the paramount 
concern of this court must be that the identified need be 
satisfied. The appellee's proposal satisfies the need for skilled 
nursing beds in the four-county area in an acceptable manner.  

In an appeal of a decision to grant a certificate of need, the 
party appealing that decision shall bear the burden of proof 
that the application does not meet the applicable criteria. Neb.  
Rev. Stat. § 71-5865 (Cum. Supp. 1984). Our review of the 
Department of Health's evidence and arguments shows that the 
appellant has not met its burden of proof. We affirm.  

AFFIRMED.
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STANLEY NASH, APPELLANT, v. ROBERT D. MILLER, SHERIFF OF 

YORK COUNTY, APPELLEE.  

391 N.W.2d 143 

Filed August 1, 1986. No. 85-671.  

1. Extradition and Detainer: Habeas Corpus. Once the Governor has granted 
extradition, a court considering release on habeas corpus can do no more than 
decide (1) whether the eictradition documents on their face are in order, (2) 
whether the petitioner has been charged with a crime in the demanding state, (3) 
whether the petitioner is the person named in the request for extradition, and (4) 
whether the petitioner is a fugitive.  

2. Extradition and Detainer: Habeas Corpus: Proof. In extradition proceedings 
the fact that a criminal complaint was filed against the petitioner in the 
demanding state is prima facie evidence that he was there charged with a crime; 
and if he contends otherwise, the burden is on him to maintain his position by 
producing the statute of the demanding state.  

3. Extradition and Detainer: Words and Phrases. To be a fugitive one need only 
have left the demanding state after having committed an act charged to be a 
crime under the laws of that state.  

4. Extradition and Detainer: Presumptions. The issuance of an extradition warrant 
creates a presumption that the person sought is a fugitive from justice.  

Appeal from the District Court for York County: BRYCE 

BARTU, Judge. Affirmed.  

George E. Brugh, for appellant.  

Vincent Valentino, York County Attorney, and Charles W, 
Campbell, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
This is an appeal from an order of the district court for York 

County denying petitioner's application for a writ of habeas 
corpus. We affirm.  

On the morning of March 19, 1985, the residence of J.D.  
Clegg, Wilson County, Kansas, was burglarized. Taken were 
numerous items of personal property, including, inter alia, 
several watches, gold chains, guns, tools, and cash in excess of 
$1,700. Included in this amount were 10 $100 bills, 9 $50 bills, 
approximately 100 to 140 $2 bills, and 20 Susan B. Anthony $1 
coins.
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At approximately 5:30 p.m. on that same day, the petitioner, 
Stanley Nash, was seen at a truckstop in Belleville, Kansas.  
Nash exchanged a total of 74 $2 bills for larger currency and 
purchased cigarettes with 2 Susan B. Anthony coins. He 
remained at the truckstop for approximately 4 hours while 
trying to find a ride to York, Nebraska. At 9:40 p.m. Nash left 
the premises with a semitrailer driver.  

The York County sheriff's office was contacted by the 
Thayer County, Kansas, sheriff's office and was asked to look 
out for Stanley Nash, who had entered Nebraska on U.S.  
Highway 81 in a semitrailer and was suspected of burglary.  
Between 11 and 12 p.m. a deputy sheriff spotted a semitrailer 
on Highway 81 just south of York, which matched the 
description given.  

The truck pulled over, and a man got out on the passenger 
side of the vehicle. The deputy sheriff stopped the individual 
and asked him to identify himself. When the man stated he was 
Stanley Nash, he was immediately arrested and taken to the 
sheriff's office. Found in Nash's possession were two bundles of 
currency, one of which contained nine $50 bills; a gold chain; 
and a Seiko watch, which was positively identified as belonging 
to the victim. In addition, the police discovered that Nash paid 
the truckdriver $20 in Susan B. Anthony coins.  

On March 21, 1985, a complaint was filed against the 
petitioner in Wilson County, Kansas, charging him with 
burglary, felony theft, and misdemeanor damage to property.  
On April 11 the Governor of the State of Kansas made 
requisition for the apprehension of Stanley R. Nash to the 
Governor of the State of Nebraska. Nebraska Governor Kerrey 
issued a warrant authorizing the arrest of the petitioner and 
directing that he be turned over to the Kansas authorities.  

Nash filed an application for writ of habeas corpus on May 
28. After a hearing petitioner's motion was denied, and he was 
ordered transferred to the authority of the Wilson County, 
Kansas, sheriff.  

The petitioner urges four assignments of error: (1) The 
admission into evidence of exhibit 1, the extradition 
documents, as the trial court failed to review them and make a 
finding as to whether they were in order; (2) The finding that
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there was probable cause to show a crime was committed in the 
State of Kansas and that the petitioner had possession of the 
fruits of that crime; (3) The failure of the court to find whether 
petitioner had been charged with a crime in Kansas; and (4) The 
failure of the court to find that the petitioner was the person 
named in the request for extradition and that he was a fugitive.  

In reviewing the issuance of a governor's warrant granting 
extradition, we are governed by the ruling of the U.S. Supreme 
Court in Michigan v. Doran, 439 U.S. 282, 289, 99 S. Ct. 530, 
58 L. Ed. 2d 521 (1978).  

Once the governor has granted extradition, a court 
considering release on habeas corpus can do no more than 
decide (a) whether the extradition documents on their face 
are in order; (b) whether the petitioner has been charged 
with a crime in the demanding state; (c) whether the 
petitioner is the person named in the request for 
extradition; and (d) whether the petitioner is a fugitive.  

See, also, Scaggs v. Miller, 221 Neb. 98, 375 N.W.2d 140 (1985).  
The petitioner's first argument centers on the trial court's 

alleged failure to adequately study the extradition documents.  
We note that the petitioner did not argue this before the district 
court. Rather, he argued at the hearing that "the documents 
have not been properly prepared, authenticated or certified 
according to law." On appeal he contends that careful scrutiny 
shows a discrepancy in the documents that causes them to be 
out of order. The requisition from the State of Kansas states 
that "[n]o expenses will be paid by this State," while the 
Nebraska warrant calls for the Kansas sheriff to pay "all fees 
and charges for the arrest . . " 

Petitioner fails to show how this causes the documents not to 
be in order. At best, the question of which state pays the 
expenses is irrelevant. It in no way reflects on the propriety of 
the extradition documents. Resultingly, whether or not the trial 
court adequately reviewed the exhibit, the petitioner suffered 
no prejudice. From our examination of the documents it is 
apparent that they fully comply with the requirements of law.  

The second of petitioner's arguments is that the trial court 
erred in making a finding of probable cause. It is conceded by 
the respondent that the court is limited to deciding the factors



223 NEBRASKA REPORTS

laid out in Michigan v. Doran, supra. However, the petitioner 
does not attempt to, and indeed cannot, show any injury 
resulting therefrom. Rather than being harmed, petitioner was 
afforded a higher degree of scrutiny than is allowed. As a 
matter of fact, there was clearly sufficient evidence in the 
record from which the court could find probable cause both of 
the occurrence of the crimes and that defendant was the guilty 
party. This assignment of error is without merit.  

The petitioner's third contention is that the court failed to 
make a finding that he had been charged with a crime in the 
demanding state. This argument focuses on the fact that the 
extradition documents refer to Stanley R. Nash, while all court 
proceedings refer to the petitioner as Stanley Nash. This 
argument is frivolous. Petitioner at no time contended that he 
was not the Stanley Nash in question.  

The evidence is clear and undisputed that the petitioner was 
in Kansas on the day of the robbery and that he was positively 
identified by a cashier from the truckstop in Belleville, by the 
truckdriver, and by the deputy sheriff. Further, a copy of the 
complaint filed against him in the State of Kansas shows 
unequivocally that the petitioner had been charged with a 
crime.  

The fourth and final assignment of error is that the trial 
court failed to find that the petitioner was the person named in 
the extradition request and that he was a fugitive. The question 
of the petitioner's identity as the person charged was dealt with 
earlier in this opinion. Further, "the fact that a criminal 
complaint was filed against the petitioner in the demanding 
state is prima facie evidence he was there charged with a crime; 
and that if he contends otherwise, the burden is on him to 
maintain his position by producing the statute of the 
demanding state." Kujala v. Headley, 193 Neb. 1, 3, 225 
N.W2d 25, 26 (1975).  

In addition, Kujala held that to be a fugitive one need only 
have left the demanding state after having committed an act 
charged to be a crime under the laws of that state. The issuance 
of an extradition warrant creates a presumption that the person 
sought is a fugitive from justice. The petitioner came forth with 
no evidence refuting this presumption, and consequently his
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final assignment of error is without merit.  
The order of the district court is in all respects affirmed.  

AFFIRMED.  

IN RE INTEREST OF J.M., A CHILD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, V. J.M., APPELLANT.  

391 N.W.2d 146 

Filed August 1, 1986. No. 85-838.  

1. Juvenile Courts: Appeal and Error. The standard of review of a juvenile 

proceeding under Neb. Rev. Stat. § 43-247 (Reissue 1984) is de novo on the 

record. The findings of fact made by the juvenile court will be accorded great 

weight because it observed the parties and witnesses and judged their credibility.  

2. Sexual Assault: Proof. Neb. Rev. Stat. § 28-320(l)(b) (Reissue 1985) requires 

only that the State prove that the sexual contact took place and that the actor 

knew or should have known that the victim was mentally or physically incapable 

of resisting the actor's aggressions.  

3. Sexual Assault: Proof: Corroboration. The general rule is that testimony of the 

victim of a sexual assault must be corroborated as to material facts and 

circumstances which tend to support the victim's testimony and from which, 

together with the victim's testimony as to the principal fact, an inference of guilt 

may be drawn. Corroboration of the principal act constituting the offense is not 

required.  
4. Juvenile Courts. A juvenile court has broad discretion as to the disposition of a 

child found to be delinquent.  

Appeal from the Separate Juvenile Court of Lancaster 

County. Affirmed.  

Dorothy A. Walker and James R. Mowbray of Mowbray, 

Chapin & Walker, P.C., for appellant.  

Leigh Ann DeVore, Deputy Lancaster County Attorney, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

GRANT, J.  
On June 21, 1985, a juvenile court petition was filed in the 

separate juvenile court of Lancaster County, Nebraska. The
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petition alleged that J.M., aged 14, was a person as defined in 
Neb. Rev. Stat. § 43-247(1) and (2) (Reissue 1984) by reason of 
the fact that on or between March 1 and May 31, 1985, he 
subjected M.H. to sexual penetration in violation of Neb. Rev.  
Stat. § 28-319(1)(b) (Reissue 1985), a felony, and subjected J.N.  
to sexual contact in violation of Neb. Rev. Stat. § 28-320(l)(b) 
(Reissue 1985), a misdemeanor. A hearing was held on 
September 9, 1985. By order entered September 12, 1985, J.M.  
was adjudicated to be a child as defined in § 43-247(1) in that 
there was evidence establishing beyond a reasonable doubt that 
J.M. did commit the offense of sexual contact against M.H. in 
violation of § 28-320(1)(b), a lesser-included offense within the 
charged violation of § 28-319(1)(b), and against J.N. in 
violation of § 28-320(l)(b). A dispositional hearing was held on 
October 17, 1985, and on October 18, 1985, the court denied 
J.M.'s motion for a new hearing and the judge ordered that 
J.M. "be committed to the custody of the Lancaster County 
Nebraska Jennie B. Harrel Attention Center Individualized 
Developmental Systems Approach (I.D.S.A.) Program 
[hereinafter Attention Center] . . . for a period of one year or 
such lesser time as determined by [his] progress . . . ." J.M.  
timely appeals to this court.  

J.M. assigns four errors: (1) That it was error to overrule his 
motion for new hearing; (2) That it was error to overrule and 
dismiss his demurrer and his motion to quash and dismiss; (3) 
That it was error to find that the evidence established two 
counts of sexual contact beyond a reasonable doubt; and (4) 
That it was an abuse of discretion to deny J.M. probation and 
commit him to the custody of the Attention Center. We affirm.  

The standard of review of a juvenile proceeding under 
§ 43-247 is de novo on the record. The findings of fact made by 
the juvenile court will be accorded great weight because it 
observed the parties and witnesses and judged their credibility.  
In re Interest of Aufenkamp, 214 Neb. 297, 333 N.W.2d 681 
(1983); Grant v. Doeschot, 189 Neb. 121, 201 N.W.2d 252 
(1972).  

Testimony at the adjudication hearing showed the following.  
J.M.'s mother operated an unlicensed day-care service in her 
home for approximately eight children. J.M. lived at home at
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the time of the offenses and attended junior high school.  
Children would arrive at the house and leave at various times, 
depending upon their parents' work schedules. The parents of 
M.H., a 5-year-old, began taking M.H. and his sister to day 
care during the fall of 1981 and did so until the end of the spring 
school term of 1985.  

On June 1, 1985, M.H. sustained an injury to his genitals, 
while at home. While his mother was attempting to console 
him, M.H. informed her that J.M. had made contact with 
M.H.'s genitals in certain specified ways. M.H.'s mother then 
called J.M.'s parents and then reported the matter to the police 
department.  

At the hearing, M.H. testified that he and J.M. would play 
together. Occasionally, they would play in J.M.'s room. M.H.  
sometimes watched J.M. paint models. When they played in 
J.M.'s room, J.M. would sometimes shut the door.  

M.H. further testified that on more than one occasion J.M.  
would remove his own pants and lower M.H.'s pants if M.H.  
would not do so, exposing both boys' genitals. M.H. would 
object to J.M.'s actions. J.M. would then make genital contact 
with M.H.'s genitals, oral contact with M.H.'s genitals, and 
digital contact with M.H.'s genitals. The acts occurred between 
March I and June 1, 1985. That time period was established by 
M.H.'s testimony that J.M.'s acts toward M.H. occurred after 
M.H. had a medical operation on February 22, 1985.  

After the incident involving M.H. was reported to the police 
by M.H.'s mother, J.N. was contacted to determine whether 
J.M. had had sexual contact with J.N. J.N. was 4 years old.  
J.N.'s parents had started leaving him with J.M.'s mother for 
day care when J.N. was 2 or 3 months old. They discontinued 
that day care in the first part of June 1985.  

J.N. testified that he and J.M would sometimes play in 
J.M.'s bedroom with the door shut. In J.M.'s bedroom, J.M.  
would touch J.N.'s "private parts." 

J.M. would play with many of the children, both in the house 
and outside. Occasionally, J.M. would wrestle on the floor with 
more than one of the children.  

While J.M. was not always home immediately after school, 
there were many instances in which he was. J.M. would help his
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mother with caring for the children.  
Appellant does not separately address the first very general 

assignment of error, and it will not be directly addressed herein.  
In the second assignment of error, J.M. asserts that he may not 
be prosecuted under § 28-320(1)(b) because the statutory 
scheme for sex crimes prohibits the prosecution of children his 
age (under 19) because they are presumptively incapable of 
forming the requisite intent. His argument, in this regard, is 
based on the wording of § 28-319(1), which provides in part: 
"Any person who subjects another person to sexual penetration 
and . . . (c) the actor is nineteen years of age or older and the 
victim is less than sixteen years of age is guilty of sexual assault 
in the first degree." The quoted portion of the statute provides 
only that, in the factual situation described, that is, where the 
actor is 19 years old and the victim is less than 16, the consent of 
the victim is not a defense in a charge against the actor. That 
part of the statute does not, in any way, provide that an actor 
under 19 "is legally incapable of consenting to sexual conduct," 
as stated in appellant's brief at 6. Section 28-319(l)(c) provides 
only that a person under 16 may not legally consent to sexual 
penetration by an actor over 19. That situation is not the 
situation presented in this case where the actor is 14 and the 
victims 4 and 5.  

Further, § 28-320(l)(b) requires only that the State prove 
that the sexual contact took place and that the actor knew or 
should have known that the victim was mentally or physically 
incapable of resisting the actor's aggressions. One who is 14 
years of age may commit what amounts to a crime and may be 
tried as an adult. § 43-247. J.M. is not presumptively incapable 
of committing a crime or of violating § 28-320(1)(b). See State 
v. Broomhall, 221 Neb. 27, 374 N.W.2d 845 (1985), where a 
14-year-old boy was convicted of assault in the first degree and 
second degree sexual assault. The evidence also is clear that 
J.M., although only 14, was much older and much more 
physically developed than the 4- and 5-year-old victims. The 
juvenile court was correct in overruling J.M.'s demurrer and in 
denying the motion to quash.  

Appellant's third assignment of error asserts that the juvenile 
court erred in finding that the evidence established beyond a
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reasonable doubt that J.M. committed two acts of sexual 
contact. Upon a de novo review of the record, taking into 
account that the juvenile judge saw the witnesses and adjudged 
their credibility, we find there was sufficient evidence to 
support the findings of sexual contact involving M.H. and 
involving J.N.  

It is true that the evidence was in conflict. M.H., however, 
gave detailed testimony of the acts committed against him by 
J.M. In State v. Hopkins, 221 Neb. 367, 378, 377 N.W.2d 110, 
118 (1985), we quoted State v. Craig, 219 Neb. 70, 361 N.W.2d 
206 (1985), for the proposition that 

[t]he general rule is that testimony of the victim of a 
sexual assault must be corroborated as to material facts 
and circumstances which tend to support the victim's 
testimony and from which, together with the victim's 
testimony as to the principal fact, an inference of guilt 
may be drawn. Corroboration of the principal act 
constituting the offense is not required.  

Other evidence discussed below corroborated material facts 
and circumstances surrounding the incidents.  

The testimony of J.N. shows that while J.M. did not remove 
or lower J.N.'s pants, J.M. touched J.N.'s "private parts." 
There was direct evidence of the principal act constituting the 
offense against J.N.  

Additional evidence supplied the necessary corroboration 
and supports a finding of guilt beyond a reasonable doubt.  
Parents, upon picking up their children at the end of the day, 
saw J.M. at home. On some occasions the parents observed the 
children coming from J.M.'s room. M.H.'s mother observed 
M.H. coming from J.M.'s bedroom alone. J.N.'s parents had 
discussed the notion of private parts with him prior to the 
incidents involved herein. J.N.'s sleep patterns were upset 
sometime after the beginning of 1985. There was sufficient 
evidence to support the juvenile court's finding.  

Appellant's final assignment of error challenges the court's 
disposition as excessive. Appellant asserts that he should 
receive inhome probation rather than placement in the 
Attention Center. In In re Interest of Aufenkamp, 214 Neb.  
297, 301, 333 N.W.2d 681, 684 (1983), we stated that a "juvenile
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court has broad discretion as to the disposition of a child found 
to be delinquent." The juvenile judge has broad discretion 
under Neb. Rev. Stat. § 43-286 (Reissue 1984), the disposition 
statute. Section 43-286(l)(c) provides that a juvenile 
adjudicated to be a juvenile described in § 43-247(1), (2), (3)(b), 
or (4) may be placed in an institution. In its disposition order the 
juvenile court noted that J.M. could be sent to the Youth 
Development Center-Kearney. However, the court found that 
J.M.'s behavior could be modified, and the community still 
could be protected, by committing him to the Attention Center.  

We cannot find that the disposition is erroneous. The 
juvenile judge has broad discretion in the disposition of cases 
before him, and the statute allows the type of disposition made 
in this case. The disposition is appropriate and is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V. WALTER L. CHAMLEY, 

APPELLANT.  

391 N.W.2d 99 

Filed August 1, 1986. No. 85-883.  

1. Constitutional Law: Double Jeopardy. Jeopardy, within the meaning of article I, 
§ 12, of the Constitution of the State of Nebraska, attaches when the judge, 
hearing a case without a jury, begins to hear evidence as to the guilt of the 
defendant in a case.  

2. Criminal Law: Indictments and Informations: Motions to Suppress: 
Constitutional Law: Double Jeopardy. The terms of Neb. Rev. Stat. § 29-827 
(Reissue 1985) permit the State to dismiss a charge filed against a defendant in a 
county court and to refile the same charge in the district court after an order of 
the county court has sustained a defendant's motion to suppress evidence, 
provided that defendant has not been placed in jeopardy at the time of the 
dismissal.  

3. Motions to Suppress: Appeal and Error. Where the evidence is conflicting 
regarding a motion for the suppression of evidence, the decision upon the 
motion is for the trial court, and its decision will not be reversed on appeal in the 
absence of a showing of an abuse of discretion.  

Appeal from the District Court for Sarpy County: RONALD 

E. REAGAN, Judge. Affirmed.
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William M. Vilmont, for appellant.  

Robert M. Spire, Attorney General, and Janie C.  
Castaneda, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

GRANT, J.  
Walter L. Chamley, defendant-appellant, was convicted in 

the district court for Sarpy County, Nebraska, of driving while 

intoxicated, in violation of Neb. Rev. Stat. § 39-669.07 

(Reissue 1984). He was sentenced to 7 days in jail and ordered to 

pay a fine of $200. In addition, the trial court suspended his 

driver's license for 6 months. Defendant appeals, alleging that 
the trial court erred in failing to suppress evidence against 

defendant and in construing Neb. Rev. Stat. § 29-827 (Reissue 

1985) as permitting the State to appeal to the district court a 

motion to suppress evidence which had been sustained by the 

county court. We affirm.  
We first determine the procedural aspects of the case.  

Defendant was charged in the county court for Sarpy County 
with a violation of § 39-669.07. Defendant filed a motion to 

suppress the evidence against him on the grounds that the 

arresting police officer did not have reasonable grounds to stop 

defendant before arresting him. A hearing was held in the 

county court. The county judge sustained the motion to 

suppress, holding there was no probable cause to stop 

defendant before his arrest.  
The county attorney then filed a motion to dismiss the action 

pending against defendant in the county court, without 

prejudice, pursuant to § 29-827. The motion gave notice to the 

court "that any property in question in evidence herein will be 

required as evidence in the District Court of Sarpy County, 

Nebraska." 
The county attorney then, on April 25, 1985, filed a direct 

information against defendant in the district court. The direct 

information charged the same offense as that charged against 

defendant in the county court.  
Defendant then filed a motion to quash the direct
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information and a motion to suppress the evidence against him.  
In his motion to quash, defendant alleged that his motion to 
suppress, involving the same set of facts as those reflected in the 
direct information, had been sustained in the county court, and 
asserted that the county court's suppression order constituted 
res judicata and that to permit the direct information to stand 
against defendant would constitute a denial of due process 
under the Nebraska and U.S. Constitutions. Defendant is in 
error in his contentions.  

Section 29-827 provides: 
Where motions to suppress and for the return of seized 

property are made in courts inferior to the district court in 
cases involving violations of state laws, the county 
attorney may give notice to such court that the property in 
question will be further required as evidence, may then 
dismiss the action in such court and refile the complaint in 
the district court. ...  

Defendant contends that, unlike Neb. Rev. Stat. § 29-824 
(Reissue 1985) which authorizes the State to appeal to the 
Nebraska Supreme Court from orders suppressing evidence in 
the district court, § 29-827 does not authorize any appeal by the 
State from orders of the county court to the district court.  
Defendant contends that § 29-827 permits the State to transfer 
a case from a county court to a district court after a defendant 
has filed a motion to suppress evidence in the county court, but 
only before the county court has ruled adversely to the State on 
such motion. It is defendant's position that the county court 
order is res judicata, which in the criminal context of this case 
apparently means that further proceedings on that issue would 
constitute double jeopardy.  

Defendant specifically contends that § 29-827 does not 
authorize the State to appeal county court orders sustaining 
motions to suppress evidence. Section 29-827 does not 
authorize an "appeal" from such orders, but merely codifies 
the State's right to dismiss any charge without prejudice and 
refile such charge, either in the same, or another, court; 
providing, of course, that jeopardy has not attached at the time 
of the dismissal. The defendant in this case had not been placed 
in jeopardy at the time of the hearing on the motion to suppress
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evidence which he had filed. As stated in Breed v. Jones, 421 
U.S. 519, 531, 95 S. Ct. 1779, 44 L. Ed. 2d 346 (1975), 
"Jeopardy attached when respondent was 'put to trial before 
the trier of the facts,' 400 U.S., at 479, that is, when the Juvenile 
Court, as the trier of the facts, began to hear evidence." 
Similarly, we hold that jeopardy, within the meaning of article I, 
§ 12, of the Constitution of the State of Nebraska, attaches 
when a judge, hearing a case without a jury, begins to hear 
evidence as to the guilt of the defendant in the case.  

In this case the trier of the facts (the county court) had not 
begun to hear evidence on the charge against defendant.  
Instead, the court was disposing of a preliminary motion filed 
by defendant. The court's actions did not amount to an 
acquittal after a trial, but merely disposed of a procedural 
motion initiated by the defendant. We hold that the terms of 
§ 29-827 permit the State to dismiss a charge filed against a 
defendant in a county court and to refile the same charge in the 
district court after an order of the county court has sustained a 
defendant's motion to suppress evidence, provided that 
defendant has not been placed in jeopardy at the time of the 
dismissal.  

With respect to defendant's contention that the district court 
erred in denying defendant's motion to suppress, we hold that 
the evidence fully supports the court's order. In State v. Harris, 
205 Neb. 844, 852, 290 N.W.2d 645, 650 (1980), we stated: 

We have frequently held that where the evidence is 
conflicting regarding a motion for the suppression of 
evidence, the decision upon the motion is for the trial 
court and its decision will not be reversed on appeal in the 
absence of a showing of an abuse of discretion.  

In State v. Ebberson, 209 Neb. 41, 44, 305 N.W.2d 904, 907 
(1981), we held: "The test of whether an investigative stop is 
justified is whether the police officer has a reasonable suspicion 
founded upon articulable facts which indicate that criminal 
activity has occurred or is occurring and that the suspect may be 
involved." 

In this case the police officer who stopped defendant had 
clocked defendant on radar at a speed of 43 m.p.h. in a 35 
m.p.h. speed zone. In addition, while stopping defendant, the
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police officer observed defendant's car swerve, although 
staying within its proper lane. Defendant presented evidence 
that due to the configuration of the road where he was stopped, 
the radar reading was not possible to obtain and that his 
automobile could not have reached the speed indicated. A 
question of fact was presented. It was resolved adversely to 
defendant. There was no showing of an abuse of the discretion 
of the trial court in refusing to suppress the evidence against 
defendant.  

Insofar as defendant assigns as error that his conviction "was 
a substantial miscarriage of justice," he apparently takes the 
position that the evidence was not sufficient to convict him. The 
evidence shows that, in addition to the fact that the arresting 
officer testified that in his opinion defendant was intoxicated, 
the chemical analysis of the breath test of defendant showed 
that defendant had .182 percent by weight of alcohol in his 
blood. The evidence fully supports the defendant's conviction 
and sentence. The judgment of the district court is affirmed.  

AFFIRMED.  

CORNHUSKER AGRICULTURAL ASSOCIATION, INC., A NEBRASKA 
CORPORATION, APPELLANT, v. EQUITABLE GENERAL INSURANCE 

COMPANY, A TEXAS CORPORATION, APPELLEE.  
STANLEY C. AND RUSSELL L. SCHELKOPF, APPELLANTS, V.  

EQUITABLE GENERAL INSURANCE COMPANY, A TEXAS 
CORPORATION, APPELLEE.  

392 N.W.2d 366 

Filed August 15, 1986. No. 84-608.  

1. Summary Judgment. A motion for summary judgment shall be granted if the 
pleadings, depositions, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law. If there is a genuine 
issue of fact, summary judgment may not be granted.  

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment this 
court must take the view of the evidence most favorable to the party against 
whom the motion is directed and give that party the benefit of all favorable
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inferences which may be drawn from the evidence.  
3. Summary Judgment. The party moving for summary judgment has the burden 

of showing that no genuine issue as to any material fact exists; therefore, that 
party must produce enough evidence to demonstrate his entitlement to a 
judgment if the evidence remains uncontroverted, after which the burden of 
producing contrary evidence shifts to the party opposing the motion.  

4. . Summary judgment is an extreme remedy to be awarded only when the 
issue is clear beyond all doubt.  

Appeal from the District Court for Lancaster County: DALE 

E. FAHRNBRUCH, Judge. Affirmed.  

Jon H. Berkey and Jonathan A. Braun of Berkey & Braun, 
and Daniel E. Bryan of Heinisch & Bryan, for appellants.  

Kevin Colleran and Terry R. Wittler of Cline, Williams, 

Wright, Johnson & Oldfather, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 

and GRANT, JJ.  

GRANT, J.  
This is an appeal from the district court for Lancaster 

County, Nebraska, by the plaintiffs-insureds, Cornhusker 
Agricultural Association, Inc. (Cornhusker), and Stanley C.  
and Russell L. Schelkopf (Schelkopfs). Both Cornhusker and 
the Schelkopfs brought separate actions for breach of express 
and implied duties to defend and for indemnification by 
Equitable General Insurance Company (Equitable). Equitable 
had furnished excess insurance coverage to Cornhusker and 
personal "umbrella" insurance coverage to the Schelkopfs. The 
cases were consolidated for disposition.  

These two cases involve a dispute over the excess insurance 
contracts and personal umbrella endorsements. In their 
pleadings both Cornhusker and the Schelkopfs, as insureds 
under the excess policies and endorsements, claim that the 
excess carrier, Equitable, (1) had the duty to provide the 
insureds a defense in three underlying lawsuits, or, alternatively, 
(2) under the terms of the excess policies and personal umbrella 
endorsements, Equitable is required to indemnify the insureds 
for costs and expense (including consequential damages) 
incurred by the insureds in defending the underlying litigation.  

Cornhusker prays for a judgment of not less than
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$2,521,856. The Schelkopfs pray for a judgment of not less 
than $5 million.  

The two actions were ultimately decided on cross-motions 
for summary judgment. On September 14, 1983, the trial court 
sustained Equitable's demurrer to the second and fourth causes 
of action in Schelkopfs' first amended petition; and on 
September 15, 1983, the trial court sustained Equitable's 
demurrer to the second and fourth causes of action in 
Cornhusker's fourth amended petition. In each case plaintiffs 
were given 14 days to file an amended petition "and upon 
failure to do so, case shall proceed to trial on causes of action I 
and III." 

Our examination of the 1,023 pages of transcript in the 
record of these cases reveals that no order of dismissal was 
entered with regard to the second and fourth causes in either 
case. Plaintiffs' notice of appeal, filed July 25, 1984, states in 
part that the plaintiffs intend to "appeal . . . from the letter 
ruling granting a portion of Defendant's Demurrer dated 
September 16, 1983." Appellants' first assignment of error 
contends that "[tihe Court erred in sustaining Defendant's 
Demurrer to the Second and Fourth Causes of Action . . ." No 
appealable error results from the mere sustaining of a demurrer.  
We feel, however, that the issues sought to be presented in 
appellants' first assignment are addressed in the consideration 
of the cross-motions for summary judgment.  

Summary judgment was entered in Lancaster County 
District Court granting Equitable's motion for summary 
judgment and denying plaintiffs' (Cornhusker's and 
Schelkopfs') motions. The plaintiffs now bring this 
consolidated appeal. We hold that the action of the trial court 
was correct, and we affirm.  

The facts are as follows. Cornhusker is a wholly-owned 
subsidiary of Cornhusker Research, Inc., which is in turn 
owned by Stanley, Russell, Sterling, and Robert Schelkopf. The 
Schelkopfs are brothers. Stanley is president and Russell is vice 
president of Cornhusker. Cornhusker is a corporation 
organized under the laws of the State of Nebraska, with its 
principal place of business in Shickley, Fillmore County, 
Nebraska.
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Since 1972, Cornhusker has been in the business of breeding, 
raising, and selling purebred swine. Cornhusker's farms were 
accredited by the Nebraska SPF Association. SPF, as used in 
that title, means specific pathogen free. Animals which are SPF 
certified should be free of specific diseases. In order to 
maintain SPF accreditation, strict procedures on the farm must 
be followed as far as isolating the hogs. No non-SPF hogs may 
be brought onto the farm, and personnel are to follow strict 
guidelines regarding showering, changing clothing, and 
disinfecting areas in which the hogs are located. As part of this 
program, careful records are maintained about the birth of 
hogs, and they are weighed at 140 days after birth to verify they 
are healthy, vigorous hogs. The hogs are weighed by 
representatives of the Nebraska SPF Association, which also 
conducts periodic inspections of the farms. Hogs which appear 
to be diseased may be slaughtered and examined to see if they 
are infected. The farm's SPF accreditation may be suspended if 
the herd becomes infected. It may even be necessary to have all 
of the breeding stock slaughtered if a serious disease outbreak is 
involved.  

One of the diseases which SPF hogs are to be free of is 
atrophic rhinitis, which is a contagious swine disease. It 
generally manifests itself by a breakdown in the cellular 
structure of the nose, which is typified by bloody, crooked 
noses. As a result of the disease, the animals frequently catch 
pneumonia and in general do not gain weight as desired. A 
general discussion of the disease is set out in Ruskamp v. Hog 
Builders, Inc., 192 Neb. 168, 219 N.W2d 750 (1974).  

In 1968 Cornhusker became involved in the Allied Mills, 
Inc.'s (Allied), hog-leasing program. Allied was a Delaware 
corporation with its principal place of business in Chicago, 
Illinois. Under this program, Allied had the first right to 
purchase all but 10 of Cornhusker's gilts and all of its boars.  
Allied would then arrange to lease these animals to farmers, 
and Cornhusker would deliver the animals directly to the farm.  
By 1974 Cornhusker's hog operation had become an extensive 
one, with annual sales of approximately $1.5 million.  

In 1974 plaintiffs procured liability insurance coverage to 
cover their various businesses, including the hog operation. On
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September 1, 1974, plaintiffs obtained a liability policy from 
Union Insurance Company, which provided $300,000 of 
coverage per occurrence, at an annual premium of $4,394. The 
policy was a standard one, including an obligation on behalf of 
Union to defend Cornhusker in the event of a liability suit, and 
was effective from September 1, 1974, to September 1, 1977.  
Effective January 1, 1975, plaintiffs obtained a $1 million 
excess liability policy from Equitable in addition to the Union 
policy. This policy specifically provided that Cornhusker was to 
maintain $300,000 of underlying coverage. The premium for 
the initial policy, which covered only 8 months, was $233. This 
policy was renewed on September 1, 1975, for 1 year, at an 
annual premium of $1,000. Separate personal umbrella 
endorsements were added to the excess policy, providing 
Stanley Schelkopf with $1 million of umbrella coverage and 
providing Russell Schelkopf with $3 million of umbrella 
coverage.  

In April 1976 Cornhusker sold 345 head of swine to Allied.  
Pursuant to a contract dated April 27, 1976, Allied leased the 
swine to Plainview Farms, Inc., a Texas corporation 
(Plainview). The swine were delivered by Cornhusker in six 
deliveries from May to October 1976.  

After these hogs arrived at Plainview, significant problems 
developed in the Plainview herd. Plainview claimed the herd 
began to develop symptoms of atrophic rhinitis, and the farm's 
population was substantially damaged. Stanley and Russell 
Schelkopf went to Texas and examined the Plainview herd. The 
Schelkopfs attributed Plainview's problems to poor 
management and denied the Cornhusker hogs could have been 
infected with atrophic rhinitis. When no resolution of the 
problem could be reached, Plainview filed suit in the circuit 
court for Jackson County, Missouri (hereinafter referred to as 
the Plain view-Missouri suit), in November 1977, and also in the 
U.S. District Court for the Northern District of Texas, 
Lubbock Division (hereinafter referred to as the 
Plainview-Texas suit), in May 1978. Both lawsuits sought actual 
damages in the amount of $519,342, and the suits, in addition, 
sought punitive damages, as compensation for property 
damage allegedly incurred, as the result of the "infection" or
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"contamination" by Cornhusker's swine to Plainview's 
preexisting swine herd and farm premises. Essentially the same 

lawsuit was filed in each jurisdiction-Missouri jurisdiction 
being based on the fact that the contracts were executed in 

Missouri, and Texas jurisdiction being based on Texas as the 

place of performance of the contract.  
At or about the same time, Allied leased certain other swine, 

also purchased from Cornhusker, to Dennis and Otto Stigge of 
Washington County, Kansas. These swine were delivered by 
Cornhusker to the Stigge farm on or about August 10, 1976.  

On December 13, 1978, also because of alleged diseases in the 

Stigge swine, Dennis and Otto Stigge filed an amended 

complaint in the U.S. District Court for the District of Kansas 

against Allied, Cornhusker, and its president, Stanley 
Schelkopf (hereinafter referred to as the Stigge suit), seeking 
compensation in the amount of $150,000 for "loss of income, 
loss of use," and for "certain expenses during the one-year 

period his facilities were idle and during the period it took to 

re-populate his farm with swine." 
Cornhusker gave both Equitable and Union timely notice of 

the Plain view-Missouri, Plainview- Texas, and Stigge suits and 
requested Equitable for indemnification. Cornhusker's notice 

to Union also requested a defense of the suits against 
Cornhusker. Neither Equitable nor Union offered to provide 

Cornhusker with a full defense of the Plain view-Missouri, 
Plainview-Texas, or Stigge suits. Union responded that only a 

portion of the claims asserted against Cornhusker was covered 
by Union's policy and offered a partial defense with 
reservations. Equitable responded that it was "unable to find 

coverage" for the claims and did not offer Cornhusker either a 
defense or indemnification.  

Faced with a partial defense from Union and an outright 
refusal to indemnify by Equitable, appellants undertook their 

own defense to the Plainview and Stigge cases. The appellants 
apparently filed separate declaratory judgment actions against 
both Union and Equitable in Lancaster County District Court 
to compel both of their insurers to tender coverage.  

In May 1980 the Stigge case was settled by the payment of 

$20,000, shared equally between Cornhusker and Allied, the
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other corporate defendant in the case.  
The Plain view-Missouri case went to trial in December of 

1979. On February 27, 1980, after 131/2 weeks of trial in which 
90 witnesses (30 of whom were experts) were called, a verdict 
was returned by the jury against both Allied and Cornhusker in 
the amount of $650,000 in actual damages and for $375,000 
against Cornhusker and Allied, each, for punitive damages.  
The case against the Schelkopfs individually was dismissed 
before trial. The court in the Plainview-Missouri case entered 
its judgment memorandum in accordance with said verdict on 
February 29, 1980, and amended it on June 3, 1980, with no 
effect on the issues before this court.  

In April of 1982, as part of a consolidated settlement, 
Plainview accepted a payment of $375,000 from Cornhusker in 
settlement of its claim against Cornhusker for the full amount 
of the punitive damages award and for $25,000 in partial 
satisfaction of the actual damages claimed. Earlier, Cornhusker 
and the Schelkopfs had entered into a settlement with Union in 
which Union paid them $650,000 in settlement of their claims 
against it. As part of the settlement, Union expressly conceded 
that the Plain view action "asserted claims that were arguably or 
potentially within the coverage provisions of the Farmowners 
Ranchowners policies, in effect on the dates of alleged 
occurrences." However, Union continued to deny that these 
claims were within the actual coverage of that policy.  

The Schelkopfs and Cornhusker then filed amended 
pleadings in this action which reflected the above settlement.  
The amended petitions which control this case are last-filed 
petitions in each case. Those petitions are the first amended 
petition of the Schelkopfs and the fourth amended petition of 
Cornhusker. See Raskey v. Michelin Tire Corp., ante p. 520, 
391 N.W.2d 123 (1986). Both petitions were filed in 
Lancaster County District Court on March 25, 1983. Both 
petitions asserted four identical causes of action on behalf of 
each of the appellants: (1) "Breach of Contract/Breach of 
Equitable's Express Duty to Defend Cornhusker's Officers 
Under the Personal Umbrella Endorsements to the Policies"; 
(2) "Breach of Contract/Breach of Equitable's Implied Duty to 
Defend Cornhusker and Its Officers Under the General
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Insuring Agreements to the Policies"; (3) "Breach of 
Contract/Declaratory Judgment of Equitable's Express Duty 
to Indemnify Cornhusker and Its Officers Under the Policies in 
General and Under the Personal Umbrella Endorsements to the 
Policies"; and (4) "Breach of Fiduciary Duty of Good Faith 
and Fair Dealing." 

. Equitable filed its answers on April 4, 1983. With regard to 
the second and fourth causes of action, Equitable stated that 
the allegations in the petitions "do not state facts sufficient to 
constitute a cause of action under Nebraska law." The trial 
court sustained Equitable's demurrer. As above stated, 
appellants did not amend their petitions but instead filed a 
"Renewed Motion for Summary Judgment" on October 17, 
1983, requesting the trial court to enter an "Order of Partial 
Summary Judgment . . . on the issue of liability alone." 
Equitable also filed a motion for summary judgment on 
November 1, 1983. A final hearing was held on the motions for 
summary judgment on March 21, 1984. On June 29, 1984, the 
trial court entered its order overruling the appellants' motion 
for summary judgment and sustaining Equitable's motion for 
summary judgment. The appellants timely appealed to this 
court.  

A motion for summary judgment shall be granted "if the 
pleadings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a 
judgment as a matter of law." See Neb. Rev. Stat. § 25-1332 
(Reissue 1985). If there is a genuine issue of fact, summary 
judgment may not be granted. City Bank & Trust Co. v. Van 
Andel, 220 Neb. 152, 368 N.W.2d 789 (1985). In reviewing a 
summary judgment this court must take the view of the 
evidence most favorable to the party against whom the motion 
is directed and give that party the benefit of all favorable 
inferences which may be drawn from the evidence. City Bank & 
Trust Co. v. Van Andel, supra; Gall v. Great Western Sugar 
Co., 219 Neb. 354, 363 N.W.2d 373 (1985).  

The party moving for summary judgment has the burden of 
showing that no genuine issue as to any material fact exists; 
therefore, that party must produce enough evidence to
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demonstrate his entitlement to a judgment if the evidence 
remains uncontroverted, after which the burden of producing 
contrary evidence shifts to the party opposing the motion. City 
Bank & Trust Co. v. Van Andel, supra. Summary judgment is 
an extreme remedy to be awarded only when the issue is clear 
beyond all doubt. Yankton Prod. Credit Assn. v. Larsen, 219 
Neb. 610, 365 N.W2d 430 (1985).  

The record shows that there are no genuine issues of fact and 
that the trial court was correct in sustaining Equitable's motion 
for summary judgment.  

The appellants have assigned six assignments of error. In 
their first assignment of error, appellants raise two issues.  

Insofar as appellants contend that the trial court erred "in 
sustaining Defendant's Demurrer to the Second and Fourth 
Causes of Action," this opinion will not specifically address 
that issue for the reasons above set out. The issues raised will be 
considered in connection with the trial court's rulings on the 
cross-motions for summary judgment. As previously stated, 
appellants' second cause of action in each case alleges that 
Equitable breached its "implied duty to defend" both 
Cornhusker and the Schelkopfs. In support of their position 
the appellants alleged in their petitions that "at no place in the 
Policies, or the Endorsements . . . did Equitable expressly 
exclude an obligation on its part to defend its insured." We 
disagree. Paragraph 5, under the heading "Conditions," in the 
general insuring agreements provides in part as follows: 

The Insured shall be responsible for the investigation, 
settlement or defense of any claim made or suit brought or 
proceeding instituted against the insured which no 
underlying insurer is obligated to defend. The insured 
shall use due diligence and prudence to settle all such 
claims and suits which in the exercise of sound judgment 
should be settled, provided, however, that the insured 
shall make no settlement for any sum in excess of the 
retained limit without the approval of the company.  

The company shall have the right and shall be given the 
opportunity to associate with the insured or its underlying 
insurers, or both, in the defense and control of any claim, 
suit or proceeding which involves or appears reasonably
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likely to involve the company and in which event the 
insured, such insurers and the company shall cooperate in 
all things in defense of such claim, suit or proceeding.  

(Emphasis supplied.) 
The trial court correctly found that the language of 

paragraph 5 "expressly give[s] Equitable the right to defend 
[but] do[es] not provide an express duty to defend." (Emphasis 
supplied.) In the present case Union, as the primary carrier, had 
a duty to defend Cornhusker and the Schelkopfs in the 
underlying lawsuits. Even though Union did not admit that the 
Plainview and Stigge suits were claims which were "actually 
within" coverage of its policy conditions, it did admit that they 
were "arguably or potentially within the coverage provisions." 
Union effectuated a settlement with Cornhusker and the 
Schelkopfs to the limits of its policy. There is no factual dispute 
but that Union had an express duty to defend the appellants in 
the underlying lawsuits and that appellants successfully 
maintain their position that Union had such a duty in 
effectuating their settlement with Union. Equitable, as the 
excess insurer, had no duty to defend the appellants because it 
expressly limited any duty to defend in paragraph 5. Any rights 
the appellants have to recover the costs of their defense in the 
underlying lawsuits must be found in the indemnification 
portions of the policy.  

In addition, Equitable had no duty to defend the Schelkopfs, 
either expressly or impliedly, under the personal umbrella 
endorsements. The endorsements provide, under the 
"Exclusions" part of the policy, as follows: "This Endorsement 
shall not apply: 1. (a) to any business pursuits of the Insured 
other than activities therein which are ordinarily incident to 
non-business pursuits." 

The trial court determined, as a matter of law, "that the 
conduct which gave rise to the underlying lawsuits was clearly 
business related." The trial court was correct in so ruling when it 
stated: 

The combined activities of the various associations and 
corporations connected with Cornhusker indicate that it 
was a multi-million dollar enterprise. The Schelkopfs' 
position that their activities in connection with
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Cornhusker were not business pursuits is discredited as a 
matter of law. Thus, there is no issue of fact but that the 
plaintiffs, Stanley and Russell Schelkopf, and each of 
them, at all times relevant to the underlying litigation were 
involved in business pursuits.  

That being the case, the trial court held that Equitable is not 
required to either defend or indemnify the appellants for any 
costs arising out of the underlying lawsuits. We agree.  

The appellants, however, contend that the "business 
pursuits" exclusion in Equitable's policy did not relieve it of its 
duty to defend appellants. Appellants rely on Camden Fire Ins.  
Ass'n v. Johnson, - W. Va. _, 294 S.E.2d 116 (1982), 
and Ritter v. U.S. Fidelity & Guaranty Co., 573 E2d 539 (8th 
Cir. 1978). Appellants argue that these cases stand for the 
proposition that in order for an insurer to deny an insured 
coverage based on a "business pursuits" exception, the 
pleadings filed against the insured must make it clear that the 
insured is being impleaded on the basis of "business pursuits." 
Business pursuits is defined as a "continuous or regular activity 
engaged in by the insured for the purpose of earning a profit or 
a livelihood." See Camden, supra at _ , 294 S.E.2d at 119. In 
their brief at 29, appellants submit that Equitable "made no 
showing that the liability claimed arose out of the 'continuous 
or regular activity' " of the appellants or that the liabilities 
alleged against the appellants were attributable to "business 
pursuits." We have reviewed the Plainview and Stigge pleadings 
and have found them to be more than adequate to serve notice 
to Equitable that the alleged wrongs by the appellants were 
within their business activities or business pursuits.  

Appellants also argue that Equitable is estopped from raising 
the business pursuits exclusion because when Equitable denied 
coverage in September 1978, it did not expressly deny coverage 
based on the business pursuits exclusion. Appellants rely on the 
rule in Brown v. Security Mutual Life Ins. Co., 150 Neb. 811, 
36 N.W.2d 251 (1949), which states that where a party gives a 
reason for his conduct and a decision touching anything 
involved in a controversy, he cannot, after litigation has begun, 
"mend his hold" and put his conduct upon another and 
different consideration. In denying coverage to appellants,
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Equitable stated that "[w]e failed to find anything within these 
pleadings [Plain view and Stigge] which would be covered under 
the Umbrella Liability policy." In making that general 
statement Equitable cannot be denied the opportunity to later 
give a more specific reason.  

Lastly, appellants argue in their brief at 34 that the business 
pursuits exclusion "is void because it contradicts the intent of 
the Policies and the reasonable expectations of the insureds." 
Appellants contend that the trial court erred "by failing to give 
weight" to the affidavit of Russell Schelkopf and by excluding 
the affidavit of William Brinkman, the agent who sold the 
Schelkopfs their policies. These affidavits were filed in 
objection to Equitable's motion for summary judgment.  
Appellants contend that proper consideration of these 
affidavits raises material questions of fact. A review of these 
affidavits shows that Brinkman represented to the Schelkopfs 
that the personal umbrella endorsements "would provide 
coverage to Stanley Schelkopf and Russell Schelkopf for claims 
against them personally arising out of Cornhusker's farming 
operations, or otherwise." At the very least, the Schelkopfs 
request reformation of the contract because the policies did not 
afford that coverage which the Schelkopfs reasonably expected 
the policies would cover. The trial court was correct in 
excluding the affidavits when interpreting the provisions of the 
endorsements. To rely on this evidence instead of the written 
endorsements themselves would violate the parol evidence rule.  

We conclude that Equitable did not have a duty to defend 
Cornhusker or the Schelkopfs under the general insuring 
agreement. The trial court was also correct in determining that 
the business pursuits exclusion in the personal umbrella 
endorsements excluded coverage to the Schelkopfs. Equitable 
did not have an implied duty to defend.  

With regard to the appellants' fourth cause of action (breach 
of fiduciary duty of good faith and fair dealing), the trial court 
determined that since "Equitable had neither an express nor an 
implied duty to defend Cornhusker or the Schelkopfs," any 
"claim for damages for lack of good faith is mooted." It follows 
that if Equitable never had an express or implied duty to 
defend, no duty of good faith or fair dealing could ever arise.
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The trial court was correct.  
Appellants' reliance on Allstate Ins. Co. v. Novak, 210 Neb.  

184, 313 N.W.2d 636 (1981), is misplaced. The Novak case held 
that an insurer has a duty to defend whenever it ascertains facts 
which give rise to the potential of liability under the policy. The 
Novak case involved primary coverage. The instant case 
involves excess coverage. By the terms of the excess policies, the 
duty to defend is strictly upon the underlying insurer or on the 
insured. The insuring agreement in this case is entirely different 
than the insuring agreement in Novak.  

The only cause of action remaining to be considered is the 
third cause of action, which alleges that Equitable has a "duty 
to indemnify" the appellants for their costs associated with the 
underlying lawsuits. The trial court was again correct in finding 
that the appellants are not entitled to indemnification for 
actions under either the general insuring policies or the personal 
umbrella endorsements. In Plainview-Missouri, the case went 
to the jury on theories of implied warranty and fraudulent 
misrepresentation. The jury could have awarded punitive 
damages against Cornhusker in the Plain view-Missouri case 
only because it had found that Cornhusker had fraudulently 
misrepresented to Plainview that its hogs were free from 
disease.  

The excess policy between Cornhusker and Equitable 
defined an "occurrence" as to which Equitable contracted to 
indemnify appellants as: " 'Occurrence' means an accident 
which takes place during the policy period, or that portion 
within the policy period of a continuous or repeated exposure to 
conditions, which causes personal injury, property damage or 
advertising liability neither expected nor intended by the 
insured." (Emphasis supplied.) 

The trial court correctly found that Equitable's excess 
policies and personal umbrella endorsements do not insure 
against intentional torts or conduct. There was no issue of fact 
on this issue, and the trial court was correct in determining that 
Equitable had no duty to indemnify Cornhusker or the 
Schelkopfs for their costs in Plain view-Missouri and 
Plain view- Texas.  

The costs associated with the Stigge case were well within the
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retained limits of the primary insurer, Union, and thus are not 
an issue here.  

The trial court was correct in granting summary judgment in 
favor of Equitable and in denying appellants' motion for 
summary judgment. The court's order is affirmed in its entirety.  

AFFIRMED.  

DOUGLAS R. TETHEROW AND MARY ANN TETHEROW, PERSONAL 

REPRESENTATIVE OF THE ESTATE OF DONALD R. TETHEROW, 

DECEASED, APPELLEES AND CROSS-APPELLANTS, v. E. DEAN 

WOLFE, DOING BUSINESS AS CENTURY 21, WOLFE & ASSOCIATES, 

APPELLANT AND CROSS-APPELLEE.  

392 N.W.2d 374 

Filed August 15, 1986. No. 84-892.  

1. Directed Verdict. The standard governing a trial judge in assessing a motion for a 
directed verdict is well established. The judge must resolve every controverted 
fact in favor of the party against whom the verdict is sought, and must also give 
that party the benefit of every reasonable inference that can be drawn from the 
facts in evidence. If there is any evidence which will sustain a finding for the 
party against whom the motion is made, the case may not be decided as a matter 
of law.  

2. Brokers: Principal and Agent. A real estate broker owes a duty to his employer, 
the property owner, to use reasonable care, skill, and diligence to bring about the 
desires of the property owner.  

3. Torts: Actions: Damages: Attorney Fees. One who through the tort of another 
has been required to act in the protection of his interests by bringing or 
defending an action against a third person is entitled to recover reasonable 
compensation for loss of time, attorney fees, and other expenditures thereby 
suffered or incurred in the earlier action.  

Appeal from the District Court for Cherry County: EDWARD 

E. HANNON, Judge. Affirmed in part, and in part reversed and 
remanded with directions.  

D. Steven Leininger of Luebs, Dowding, Beltzer, Leininger, 
Smith & Busick, for appellant.

Alan H. Kirshen, for appellees.
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Douglas R. and Donald R. Tetherow commenced this action 
in the district court for Cherry County, Nebraska, against the 
appellant, E. Dean Wolfe, doing business as Century 21, Wolfe 
& Associates. The cause of action originally owned by Tetherow 
Bros. & Sons, Inc., a Nebraska corporation, had been assigned 
to the Tetherows individually as part of the dissolution of the 
corporation. By the action, Tetherows sought money damages 
from Wolfe for the alleged negligent action of one of Wolfe's 
agents in preparing a purchase agreement for the sale of land 
owned by Tetherow Bros. During the proceedings, Donald 
Tetherow, one of the brothers, died, and his wife, as personal 
representative, was substituted as a party plaintiff.  

In their petition Tetherows alleged that Tetherow Bros. had 
retained Wolfe for the purpose of obtaining a buyer of property 
owned by Tetherow Bros., on condition that the sale be for cash 
only; that, in fact, Wolfe's agent negligently prepared a contract 
which was conditioned upon the purchaser's obtaining a loan.  
Tetherows alleged that it had been specifically inquired of 
Wolfe's agent whether the contract was not subject to the 
buyer's obtaining a loan, and were advised by Wolfe's agent that 
although the form was not the correct form for a cash sale, the 
contract nevertheless did obligate the purchaser to complete the 
sale without regard to whether a loan could be obtained and 
that a correct form could be prepared at a later time. Tetherows 
further allege that as a result of the statements made to them by 
Wolfe's agent, they executed the agreement. The petition also 
alleged that, subsequently, the purchaser refused to complete 
the purchase on the basis that he could not obtain a loan and 
therefore demanded return of his downpayment. Tetherows 
allege that Wolfe's agent was negligent in that he used the wrong 
form, that he assured the sellers that the form was nevertheless 
appropriate for the transaction, and that, as a result of the 
negligence of Wolfe's agent, sellers were injured by reason of 
the loss of the sale in the amount of $180,906.12, that being the 
difference between the sale price to E. Max Schmitz of Schmitz,
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Inc., and the fair market value of the property at the time the 
sale should have been completed.  

Wolfe filed an answer in which he generally admitted the 
transaction but denied that he or his agent was in any manner 
negligent, and denied that the sellers had sustained any 
damages. He further alleged that "the Plaintiffs failed to 
mitigate their damages." No facts were alleged to support the 
conclusion. Furthermore, no affirmative defenses such as 
contributory negligence were pled.  

Following trial to a jury, a verdict was returned in favor of 
Tetherows and against Wolfe in the amount of $95,809.30. On 
motion by Wolfe, the district court granted Wolfe credit on the 
judgment in the amount of $12,431.25, that being one-half the 
amount of the interest earned on the downpayment in the 
amount of $116,250 held in escrow from the time that the 
contract of purchase was signed until Tetherows were ordered 
by the district court for Hall County, Nebraska, to return the 
downpayment to the purchaser.  

The evidence regarding the transaction is virtually without 
dispute and is established principally by the testimony of 
Douglas Tetherow. He testified that in 1978 he and his brother, 
through their corporation, owned certain ranch land on which 
they conducted a cow-calf operation. The ranch was divided 
into eight separate tracts. Because of health reasons, the 
brothers determined that the corporation should sell the 
property and entered into a listing contract with Wolfe. When 
the property did not sell under the listing contract, Tetherows 
arranged to have the property sold at auction. The sale bill 
provided that the sale was to be a cash sale. The auction was 
held on December 11, 1979. Seven of the eight tracts sold.  
Tracts 1, 2, 4, 5, 6, and 7 were bid in by Schmitz for a total price 
of $775,000. Tract 3 was sold to another party and is not 
involved in this lawsuit.  

Wolfe's agent proceeded to draw up a contract, using a 
prepared, printed form. The contract specifically provides that 
it is subject to Schmitz' obtaining a loan from the federal land 
bank. Douglas Tetherow testified that when the contract was 
submitted to the Tetherows for their signatures, he questioned 
whether the contract reflected the understanding of the parties
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and whether the contract provided unconditionally for a cash 
sale. Wolfe's agent assured Tetherows that while the form was 
not the correct form, the sale was an unconditional cash sale 
and that a proper form could be prepared at a later time. The 
purchaser paid over $116,250 as a downpayment, which was 
deposited in an interest-bearing account. Under the terms of the 
agreement, the interest earned was to be divided equally 
between the purchaser and sellers.  

As already indicated, the purchaser later, being unable to 
obtain a loan from the federal land bank, refused to complete 
the sale and filed suit for the return of the downpayment.  
Following a trial, Tetherows were ordered to return to the 
purchaser his downpayment. In defending the suit, Tetherows 
incurred legal expenses in the sum of $7,906.12. During the time 
that the downpayment was on deposit, it earned interest in the 
amount of $24,862.50. Although the trial court, in the case 
between the purchaser, Wolfe, and Tetherows, did not order the 
payment of interest, Tetherows nevertheless paid one-half of 
the interest to the purchaser in accordance with their previous 
agreement. Tetherows then commenced this action against 
Wolfe for damages allegedly caused by reason of Wolfe's agent's 
failing to prepare a contract requiring the purchaser to proceed 
unconditionally and for cash.  

Wolfe assigns, essentially, the following errors allegedly 
committed by the district court: (1) That the evidence was 
insufficient to sustain the verdict; (2) That the district court 
erred in failing to instruct on the proper measure of damages, in 
that the district court refused to instruct the jury on Tetherows' 
obligation to mitigate damages; (3) That the district court erred 
in permitting the jury to consider, as an element of damages in 
the suit against Wolfe, the attorney fees incurred by Tetherows 
in the earlier suit brought by the purchaser; and (4) That the 
district court erred in failing to credit Wolfe with all of the 
interest earned on the downpayment, rather than just half of 
the interest. Tetherows cross-appealed, maintaining that the 
district court erred in granting Wolfe any credit for the interest 
earned.  

Our review of the record leads us to the conclusion that the 
assignments of error raised by Wolfe are without merit and that
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the verdict, as rendered by the jury, should in all respects be 
upheld. We further find that the district court erred in granting 
Wolfe any credit on the interest earned on the downpayment, 
and must reverse that portion of the judgment.  

Turning first to the question of the sufficiency of the 
evidence, we believe that the evidence was sufficient to raise a 
question of fact which had to be submitted to the jury. For that 
reason the district court did not err in refusing to sustain Wolfe's 
motion for directed verdict. As we recently have held in Sierks 
v. Delk, 222 Neb. 360, 363, 383 N.W.2d 778, 779 (1986): 

The standard governing a trial judge in assessing a 
motion for a directed verdict is well established. The judge 
must resolve every controverted fact in favor of the party 
against whom the verdict is sought, and must also give that 
party the benefit of every reasonable inference that can be 
drawn from the facts in evidence. If there is any evidence 
which will sustain a finding for the party against whom the 
motion is made, the case may not be decided as a matter of 
law.  

This standard of review applies equally to negligence cases. See, 
Kahrhoff v. Kohl, 219 Neb. 742, 366 N.W.2d 128 (1985); Krug 
v. Laughlin, 208 Neb. 367, 303 N.W.2d 311 (1981). Therefore, 
unless the evidence viewed most favorably for the party against 
whom the motion is directed nevertheless results in a finding 
that the party moving is entitled to judgment as a matter of law, 
the motion for directed verdict must be overruled.  

The evidence in the instant case is without dispute that the 
sale was to be an unconditional cash sale. The evidence is 
further without dispute that the contract does not provide for 
an unconditional cash sale but, rather, clearly provides that the 
sale is subject to the purchaser's obtaining a loan from the 
federal land bank. The jury could, as it did, reasonably find 
that Wolfe's agent, as a realtor, was negligent in using a form 
which did not reflect everyone's understanding of the sale and 
was further negligent in assuring Tetherows that, 
notwithstanding the language of the agreement, an 
unconditional cash sale was provided for by contract or could 
be further provided for by later form. A real estate broker owes 
a duty to his employer, the property owner, to use reasonable
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care, skill, and diligence to bring about the desires of the 
property owner. See, Vogt v. Town & Country Realty of 
Lincoln, Inc., 194 Neb. 308, 231 N.W.2d 496 (1975); Schepers 
v. Lautenschlager, 173 Neb. 107, 112 N.W.2d 767 (1962). The 
evidence was sufficient for the jury to find that Wolfe's agent 
was negligent both in preparing the contract and in representing 
to Tetherows that the contract nevertheless permitted 
Tetherows to hold the purchaser to an unconditional cash sale.  
There was no error, therefore, in overruling the motion for 
directed verdict or in submitting the case to the jury.  

Wolfe further argues that the district court erred in 
submitting to the jury the measure of damages as being the 
difference between the contract price and the fair market value 
on the date performance was required, plus expenses of 
litigation in defending the earlier lawsuit. Instead, Wolfe argues 
that the proper measure of damages is the difference between 
the contract price and the price the tracts were eventually sold 
for prior to trial. While there does appear to be a split of 
authority in this regard, see, Ashurst v. Rosser, 275 Ala. 163, 
153 So. 2d 240 (1963), and Barboza v. Dellota, 130 Cal. App. 2d 
890, 279 P.2d 219 (1955), the rule in Nebraska seems clear and is 
as given by the district judge.  

This was an action against Wolfe for negligence. By finding 
for the Tetherows and against Wolfe, the jury determined that 
but for Wolfe's agent's negligence, the purchaser could not have 
been released from the contract with Tetherows and would have 
been liable in damages to Tetherows for breach of contract.  
What Tetherows lost by reason of Wolfe's agent's negligence 
was the benefit of the sale which would otherwise have been 
realized but for the fact that the purchaser was not obligated to 
complete the purchase. We have long held that in a negligence 
action a party injured may recover for gains prevented as well as 
for losses sustained when such damages not only are certain but 
are the natural and probable result of the wrong suffered. See 
Kunkel v. Cohagen, 151 Neb. 774, 39 N.W.2d 609 (1949). In 
this case the gains prevented are both certain and the natural 
and probable result of the wrong suffered. By reason of Wolfe's 
agent's negligence, Tetherows lost their right to require the 
purchaser to complete the purchase and therefore were entitled
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to recover by way of damages what they would have realized 
"but for" the negligence of Wolfe's agent. In this case that was 
loss of the benefit of the bargain or the difference between what 
the property was worth in the market and what they would have 
realized if the contract had been carried out. It is that difference 
which constitutes the "gain" lost by reason of Wolfe's agent's 
negligence. That lost "gain" is determined as of the time the sale 
should have been completed. Were we to accept Wolfe's 
argument, we would be further obligated to hold that if the 
market price fell subsequent to the date upon which the sale was 
to occur, further damages should flow. Damages in a case such 
as this are determined as of the date upon which the event 
should have occurred and did not occur.  

Further, Wolfe's contention that Tetherows were obligated in 
this case to mitigate their damages is not correct. In the first 
instance it is not technically correct to talk about mitigation of 
damages in negligence. Rather, it is the doctrine of avoidable 
consequences. See 22 Am. Jur. 2d Damages § 30 (1965). In the 
instant case, however, due to the fact that the measure of 
damages is determined at the moment the gain was lost, there is 
no doctrine of avoidable consequences applicable. Therefore, 
evidence regarding avoidance of consequence was not relevant 
and the district court was correct in not admitting it into 
evidence.  

To the same extent, the district court was correct in not 
admitting evidence regarding actual and potential income 
received on the land during the period after the date on which 
the sale was to close. While it is true that Tetherows did realize 
some income, it is likewise true that had the sale been completed 
when required, they would have had the cash from the sale 
available for investment. What they realized on the land after 
the date on which the sale was to have closed was not relevant to 
this litigation nor any part of the damages realized as a result of 
the purchaser's refusal to close and Tetherows' inability to hold 
the purchaser liable in damages by reason of Wolfe's agent's 
negligence.  

The district court was, however, correct in permitting the 
jury to consider legal fees incurred by Tetherows in defending 
the suit brought by the purchaser. Wolfe argues that attorney
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fees are recoverable only when provided for by statute or 

allowed in the uniform course of procedure. Generally, this is 
true. See, Quinn v. Godfather's Investments, 217 Neb. 441, 348 
N.W.2d 893 (1984); City of Gering v. Smith Co., 215 Neb. 174, 
337 N.W.2d 747 (1983). That rule applies, however, only where 
the party to litigation is attempting to recover attorney fees in 
the very case being litigated. Such is not what is involved herein.  
In the instant case Tetherows were not attempting to recover 
attorney fees in their suit against Wolfe but, rather, were 
attempting to recover attorney fees as damages resulting from 
expenses incurred in a suit brought by the purchaser, which suit 
Tetherows ultimately lost because of Wolfe's agent's negligence 
in preparing the contract. Those attorney fees are recoverable.  

One who through the tort of another has been required 
to act in the protection of his interests by bringing or 
defending an action against a third person is entitled to 
recover reasonable compensation for loss of time, 
attorney fees and other expenditures thereby suffered or 
incurred in the earlier action.  

Restatement (Second) of Torts § 914(2) (1979). See, also, 
Brezina v. Hill, 202 Neb. 773, 277 N.W.2d 224 (1979).  

The district court was correct in permitting the jury to 
consider the attorney fees incurred by Tetherows in defending 
the earlier action as part of their damages in the instant action.  

That leaves us with only the issue of the interest. As earlier 
indicated, the downpayment, while in escrow, earned interest in 
the amount of $24,862.50. The district court allowed Wolfe a 
credit of $12,431.25 because, apparently, Tetherows paid to the 
purchaser one-half of the interest earned, as agreed to between 
the parties, and retained one-half of the interest. We believe that 
Wolfe was not entitled to credit for any of the interest. The 
dividing of the interest on the downpayment which ultimately 
was ordered repaid to the purchaser was a matter of an 
agreement between Tetherows and the purchaser. Interest 
earned on the downpayment was a matter of contract between 
Tetherows and the purchaser and wholly outside of the damages 
suffered by Tetherows as a result of the negligence of Wolfe's 
agent. To allow Wolfe credit would be in violation of the 
"collateral source rule." The essence of the rule is set out in 22
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Am. Jur. 2d, supra § 206 at 286-87, and provides: 
In tort cases, the plaintiff may receive benefits from a 

third party who is in no way connected with the 
defendant, and receipt of these benefits from the source 

collateral to the defendant has the effect of lessening the 
financial losses which the plaintiff would otherwise have 

suffered. Thus, if the basic goal of tort law is only that of 

compensating plaintiff for his losses, evidence of these 
benefits should be admitted to reduce the total damages 
assessed against the defendant. At the same time, 
however, reducing recovery by the amount of the benefits 
received by the plaintiff would be, according to most 

courts, granting a "windfall" to the defendant by allowing 
him a credit for the reasonable value of those benefits.  
Such a credit would result in the benefits being effectively 
directed to the tortfeasor and from the intended 
party-the injured plaintiff. In balancing these 

conflicting principles of tort law, courts generally have 
'held that benefits received by the plaintiff from a source 
wholly independent of and collateral to the wrongdoer 
will not diminish the damages otherwise recoverable from 
the wrongdoer. This is known as the "collateral source 

rule." 
See, also, Huenink v. Collins, 181 Neb. 195, 147 N.W.2d 508 
(1966).  

The trial court should not have given Wolfe any credit for the 

interest, and, to that extent, the judgment entered by the district 
court should be modified and the award of the jury in the 

amount of $95,809.30 should be reinstated. The judgment of 

the district court, therefore, is in part affirmed and in part 
reversed and remanded with directions.  

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS.  

BOSLAUGH, J., concurs-in the result.



223 NEBRASKA REPORTS

H. LEE GRUBE, APPELLEE, V. CITY OF OGALLALA, NEBRASKA, 

AND PAUL W. FISHER, CITY CLERK AND CITY TREASURER, 

APPELLANTS.  

392 N.W.2d 380 

Filed August 15, 1986. No. 85-254.  

1. Collateral Attack: Special Assessments: Fraud: Jurisdiction. A property owner 
may collaterally attack a special assessment only for fraud, actual or 
constructive, a fundamental defect, or a want of jurisdiction.  

2. Collateral Attack: Special Assessments: Evidence. To sustain a collateral attack 
on a special assessment, it is necessary that the evidence support a determination 
that in fact the property in question was not and could not be specially benefited 
by the particular improvement.  

3. Special Assessments: Proof. A property owner who attacks a special assessment 
as void has the burden of establishing its invalidity.  

4. Equity: Collateral Attack: Special Assessments: Appeal and Error. A collateral 
attack upon a special assessment is a proceeding in equity, which this court 
reviews de novo on the record.  

5. Special Assessments. It is a question of fact whether or not a property which has 
been specially assessed has or will benefit from an improvement project.  

6. _ . Where it is alleged and proved that the physical facts are such that the 
property was not and could not be specially benefited, the levy may be held to be 
arbitrary, constructively fraudulent, and therefore void.  

Appeal from the District Court for Keith County: JOHN P.  
MURPHY, Judge. Affirmed.  

Paul D. Merritt, Jr., of McGinley, Lane, Mueller, O'Donnell 
& Merritt, P.C., for appellants.  

Gary J. Krajewski of McQuillan & Spady, P.C., for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and GRANT, JJ.  

GRANT, J.  
This is an appeal from the district court for Keith County, 

Nebraska. The plaintiff-appellee, H. Lee Grube, brought suit 
against the defendants-appellants, the City of Ogallala, 
Nebraska, and Paul W. Fisher, the city's clerk and treasurer, 
seeking to have special assessments levied against his property 
by the defendants be declared null and void. Trial was held to 
the court on February 5, 1985. The trial court entered its order 
finding for Grube and against the defendants, declaring that

640



GRUBE v. CITY OF OGALLALA 641 

Cite as 223 Neb. 640 

the special assessment was null and void and enjoining the 
defendants from collecting the assessment. The defendants 
have timely appealed. For the reasons stated hereinafter we 
affirm.  

The record shows the following. Grube moved to Ogallala in 
1971. On September 1, 1978, Grube purchased a quarter 
section of dry farmland located in Keith County, Nebraska.  
This property is a "short" quarter, consisting of approximately 
140 acres. It is bordered on the north by U.S. Highway 26 and 
on the east by Highway 26 and state Highway 61. It is bordered 
on the south and west by county roads. Grube's land is adjacent 
to and just north of the city, and not within the city's corporate 
limits. The south line of Grube's property is contiguous to the 
north line of the city limits. Aerial photographs show that 
immediately south of Grube's property, and within the city 
limits, mobile homes are located, each situated on an individual 
lot. A motorboat dealership within the city limits appears to be 
located adjacent to the southeast corner of Grube's property.  
Areas immediately adjacent to the Grube property to the north, 
east, and west are open farm country.  

Grube testified that he purchased this property principally to 
invest in farmland, although he was not a farmer. Grube had 
been in the business of selling irrigation equipment in southwest 
Nebraska since 1971. In the spring of 1979 Grube installed a 
center pivot irrigation system on this property, at a cost of 
$55,000. At the time, Grube was coowner of an irrigation 
equipment and implement dealership in Ogallala. He testified 
that one of the reasons he installed the irrigation system was to 
use the land as a demonstration site for ranchers to observe new 
irrigation systems which Grube sold. Grube also testified that 
he has used the land primarily for agricultural purposes since he 
purchased it. Grube continues to lease his land and receives a 
part of the crop as rental.  

In the summer or fall of 1980, Grube was approached by a 
Fred Wier, who inquired if Grube would consider selling a 
portion of his land to Wier for a business which Wier was 
considering establishing. Grube then contacted the city's zoning 
administrator, who suggested that Grube draw up a plat and 
present it to the city planning commission. Grube hired a local
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surveyor to prepare a preliminary plat. The plat consisted of ten 
1-acre lots in the southeast corner of Grube's land. The platted 
area had been zoned C-2 (highway business) before Grube 
submitted his plat. Grube's suggested development use was 
something similar to an industrial park.  

On October 7, 1980, Grube appeared before the city's 
planning commission. At that meeting Grube discussed his 
proposed subdivision. The minutes of the meeting show that 
Grube described his plan as "tentative." Either at the planning 
commission meeting or shortly thereafter, Grube submitted a 
letter to the planning commission concerning the supplying of 
water and sewer to his proposed subdivision and his 
commitment to use city water and sewer when they became 
available.  

The record before us does not disclose exactly what action 
was taken by the commission at this meeting, but the minutes of 
the October 7 meeting show that "Mr. Grube was told he would 
need six (6) copies of his preliminary plan. . . . The reason he 
will need six (6) copies is because he is outside of the city limits.  
After these are received, a public hearing will be directed." 

Sometime after the planning commission meeting, in late 
1980, Grube testified that he decided it was not "economically 
feasible" at that time to proceed with the subdivision, mainly 
due to the costs associated with fill dirt and curbing and 
guttering the streets. Grube testified that in order to properly 
irrigate the remaining portion of his land once the subdivision 
was in place, he would have to remove two "towers" on his 
irrigation pivot system, which would have eliminated 
approximately 43 acres of irrigated land. He did not do 
anything further concerning the preliminary plat, nor did the 
planning commission.  

On July 27, 1982, the city, by its city council, passed and 
approved ordinance No. 772, which created water extension 
district No. 1982-2 of the City of Ogallala, Nebraska. The 
northern boundary of the district extends 100 to 117 feet into 
the southernmost portion of Grube's land, and covers almost 
all the land comprising the entire southern boundary of Grube's 
land. The district itself essentially consists of 10-inch water 
main which was designed and installed for existing residential
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use, projected residential and commercial use, and for fire 
flows. Reed Miller, the city's consulting engineer, testified the 
standard size for such a water main is 6 inches, but the district's 
was "oversized" to "meet future needs." The city, in fact, paid 
certain costs associated with this "oversizing." 

On June 21, 1983, the city council, sitting as the board of 
equalization, passed resolution No. 464, after receiving a 
written objection and hearing arguments from Grube's counsel.  
This resolution established the special assessments for the 
district. The assessment schedule was prepared based upon a 
"front footage" formula. See Neb. Rev. Stat. § 16-707 (Reissue 
1983). Although there is a total of 12,027.12 frontage feet 
within the district, the city properly assessed only 8,366.54 feet.  
Of this amount, 2,241.52 feet belong to Grube, which 
represents 26.8 percent of the front footage assessed. The total 
amount assessed as a result of the district was $44,698.37.  
Grube was assessed $11,815.98, which represents 26.4 percent 
of the total assessed cost.  

Subsequent to the passing of resolution No. 464, Grube did 
not file any written objection or post a $200 bond with the city 
clerk as required by Neb. Rev. Stat. § 19-2423 (Reissue 1983) 
within 10 days of the date of levying the assessment. Grube did 
not file his petition on appeal in the district court within 30 days 
from the date of the levy of the special assessment. See Neb.  
Rev. Stat. § 19-2425 (Reissue 1983). Therefore, Grube's attack 
on the special assessment levied was collateral in nature.  

Since this action is a collateral attack upon the assessment, 
the issues which Grube may present are limited. A property 
owner may collaterally attack a special assessment only for 
fraud, actual or constructive, a fundamental defect, or a want 
of jurisdiction. Nebco, Inc. v. Speedlin, 198 Neb. 34, 251 
N.W.2d 710 (1977). Grube does not allege any fundamental 
defect or want of jurisdiction in the city council action but 
alleges in his petition that "the Defendants arbitrarily and 
capriciously levied an assessment of $11,815.98 against the real 
estate owned by Plaintiff . . . ." To sustain a collateral attack on 
a special assessment, it is necessary that the evidence support a 
determination that in fact the property in question was not and 
could not be specially benefited by the particular improvement.
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Reiser v. Hartzler, 213 Neb. 802, 331 N.W.2d 523 (1983). A 
property owner who attacks a special assessment as void has the 
burden of establishing its invalidity. Burlington Northern, Inc.  
v. City of McCook, 204 Neb. 543, 283 N.W.2d 380 (1979). A 
collateral attack upon a special assessment is a proceeding in 
equity, which this court reviews de novo on the record. Reiser v.  
Hartzler supra; Nebco, Inc. v. Speedlin, supra.  

The appellants have assigned five errors, each raising in some 
form a question as to the sufficiency of the evidence to support 
the trial court's ultimate finding that Grube's property was not 
and could not be benefited by the water district. The facts in this 
case show that the property in question was not and could not 
be benefited.  

In its order the district court found as follows: 
The plaintiff [Grube] has shown by sufficient evidence 

that his property could not be benefited by the Water 
Extension District. His land is agricultural, has been used 
for agriculture, and will continue to be used for 
agriculture. The property has upon it a center pivot 
irrigation system which has been in operation for some 
time. The Court recognizes that at one time the plaintiff 
looked into subdivision of his property. However, the 
uncontradicted testimony of the plaintiff was that 
subdivision was impractical, too expensive, and would not 
be undertaken by him in the future. The only testimony 
presented by the defendant [city] relating to development 
of the plaintiff's tract of land in the future was the 
testimony of Reed Miller [city's consulting engineer], who 
indicated that some time in the future this portion of town 
would develop. However, he was unable to put such 
development within a time frame any more exact than the 
next 50 years.  

We have reviewed the record de novo, and we agree with the 
district court's findings. There is nothing in the record which 
shows that Grube has used or will use the district's water to 
irrigate his crops or that the district was created in part or whole 
as a result of Grube's initial inquiry in subdividing his property.  
Grube's center pivot operation utilized a well on the Grube 
property. The possibility of the city's growth into the area of
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Grube's farm property, thus making a subdivision of his 
property feasible, was remote. The city's consulting engineer 
testified that he was not aware of any plans for growth in the 
area, and when asked when the city's growth was going to reach 
Grube's quarter section, the engineer testified, "Within the next 
fifty years." 

It is a question of fact whether or not a property which has 
been specially assessed has or will benefit from an improvement 
project. See, Reiser v. Hartzler, supra; Burlington Northern, 
Inc. v. City of McCook, supra; Nebco, Inc. v. Speedlin, supra.  

In this case the physical facts are such that Grube's property 
was not and could not be specially benefited from the 
improvements of the district within the foreseeable future.  
Where it is alleged and proved that the physical facts are such 
that the property was not and could not be specially benefited, 
the levy may be held to be arbitrary, constructively fraudulent, 
and therefore void. Nebco, Inc. v. Speedlin, supra. The district 
court was correct in determining that "the action of the City of 
Ogallala was constructively fraudulent." The order of the 
district court is affirmed.  

AFFIRMED.  

D. JEFF DRAEMEL, APPELLANT, v. RUFENACHT, BROMAGEN & 
HERTZ, INC.; WILLIAM M. CHAPMAN, DOING BUSINESS AS 

CHAPMAN COMMODITIES; AND PATRICK GOTTSCH, JR., 

APPELLEES.  

392 N.W.2d 759 

Filed August 15, 1986. No. 85-289.  

I. Summary Judgment. The primary purpose of the summary judgment statute is 
to pierce sham pleadings and to further dispose of cases where there is no 
genuine claim or defense.  

2. . The court examines the evidence, with a view most favorable to the 
party against whom the motion is directed, to discover if any real issue of fact 
exists. If reasonable persons might reach different conclusions, the motion 
should be denied and the case tried on its merits.  

3. . Summary judgment is not appropriate, even where there are no
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conflicting evidentiary facts, if the ultimate inferences to be drawn from those 
facts are not clear.  

4. Principal and Agent. Apparent or ostensible authority may be conferred if the 
alleged principal affirmatively, intentionally, or by lack of ordinary care causes 
third persons to act upon the apparent agency.  

5. Principal and Agent: Custom and Usage: Presumptions: Estoppel. Where a 
principal has, by his voluntary act, placed an agent in such a situation that a 
person of ordinary prudence, conversant with business usages and the nature of 
the particular business, is justified in presuming that such agent has authority to 
perform a particular act, and therefore deals with the agent, the principal is 
estopped as against such third person from denying the agent's authority.  

6. Principal and Agent: Notice. Apparent authority may exist beyond termination 
of the principal-agency relationship when notice of the termination has not been 
given.  

7. Principal and Agent. Whether or not an act is within the scope of an agent's 
apparent authority is to be determined as a question of fact from all the 
circumstances of the transaction and the business.  

8. Principal and Agent: Liability. Under common-law principles, a principal is 
liable for the deceit of his agent committed in the very business he was appointed 
to carry out. This is true even though the latter's specific conduct was carried on 
without knowledge of the principal.  

9. _ : . If an act done by an agent is within the apparent scope of the 
authority with which he has been clothed, it does not matter that it is directly 
contrary to the instructions of the principal. The principal will, nevertheless, be 
liable unless the third person with whom the agent dealt knew that he was 
exceeding his authority or violating his instructions.  

10. _ : . The rule that a principal is liable for the contracts of his agent 
applies even though the agent, in contracting, acts in his own interests and 
adversely to his principal, where the party with whom the agent contracts has no 
knowledge of the agent's dereliction and is not cognizant of any fact charging 
him with knowledge thereof.  

11. _ : _ . A principal who puts a servant or other agent in a position 
which enables the agent, while apparently acting within his authority, to commit 
a fraud upon third persons is subject to liability to such third persons for the 
fraud.  

Appeal from the District Court for Douglas County: JAMES 

A. BUCKLEY, Judge. Reversed and remanded for further 
proceedings.  

Gary L. Hoffman of Erickson & Sederstrom, P.C., for 
appellant.  

Thomas C. McGowan of McGrath, North, O'Malley & 
Kratz, P.C., for appellees Rufenacht, Bromagen & Hertz, Inc., 
and Chapman.
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
D. Jeff Draemel appeals from an order granting summary 

judgment in favor of the appellees Rufenacht, Bromagen & 
Hertz, Inc. (hereinafter referred to as RB&H), and William M.  

Chapman, doing business as Chapman Commodities. Draemel 

commenced this action by filing a petition in the district court 
for Douglas County, Nebraska, seeking to recover damages 

against RB&H, Chapman, and Patrick Gottsch, Jr., for alleged 
acts of conversion committed by Gottsch while acting as agent 
for RB&H and Chapman. Specifically, Draemel alleged that 

Gottsch, while acting as agent for RB&H and Chapman, took 
moneys from Draemel which were to have been invested for and 
on behalf of Draemel and, instead, converted the funds to his 

own use. Both RB&H and Chapman denied that portion of 

Draemel's petition alleging that Gottsch was their agent or had 

apparent authority, and both also asserted a cross-claim against 
Gottsch.  

Thereafter, RB&H and Chapman each moved for summary 
judgment. The district court acknowledged that there may be 

an issue of fact as to whether Chapman, and thus RB&H, 
clothed Gottsch with apparent authority to act as a 

commodities broker, but, nevertheless, it found that because 
Gottsch's action in converting the funds to his own use 

obviously exceeded his apparent authority, the motion for 
summary judgment should be granted. We believe that the 

district court was in error in that regard and that the decision 
must therefore be reversed and the cause remanded.  

The evidence, as presented in support of the motion for 

summary judgment, discloses that Chapman operates a 

commodities futures brokerage firm in Omaha, Nebraska. It 
has an exclusive arrangement with RB&H's clearinghouse for 

all of Chapman's orders. RB&H receives the commission on 

each transaction and remits a portion back to Chapman.  
RB&H also provides Chapman with account cards and risk 

disclosure forms for transacting business.  
In October or November of 1979, Gottsch began working for
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Chapman as a commodities broker on a commission basis.  
Gottsch's license with the Commodity Futures Trading 
Commission was registered through RB&H, and Gottsch 
received his commission directly from Chapman. Gottsch 
operated out of Chapman's newly established Elkhorn, 
Nebraska, office. At that office Gottsch had a telephone and 
direct line to the Chicago Mercantile Exchange. The line was 
paid for by RB&H. A "Chapman Commodities" sign was 
erected at the Elkhorn office, and Chapman provided Gottsch 
with account cards and risk disclosure forms bearing the name 
of RB&H. Gottsch's duties included receiving money from 
customers. Gottsch, contrary to office policy, had the 
customers make the checks payable directly to him. Chapman 
was aware that at least some of the checks were made payable to 
Gottsch.  

After some time, Chapman discovered that Gottsch had 
engaged in unauthorized trading of customer accounts.  
Chapman advised the affected customers and ordered Gottsch 
to remedy the situation but did not at that time discharge 
Gottsch. Chapman later discovered that Gottsch was 
overtrading accounts, resulting in a loss of $50,000 to $75,000.  
Gottsch was discharged by Chapman in May of 1980.  

After Gottsch was discharged, however, Chapman 
continued to maintain the Elkhorn office, and Gottsch 
continued to have access to the office until April of 1982.  
Gottsch was instructed to destroy the "Chapman 
Commodities" sign, which Gottsch claims he did. Draemel 
maintains, however, that the sign was present when he dealt 
with Gottsch. The record is unclear as to whether Chapman 
ever did anything to determine that the sign was removed or 
destroyed. Gottsch also continued to have use of the telephone, 
the direct line to the Chicago Mercantile Exchange, and the 
account cards and risk disclosure forms bearing the name of 
RB&H.  

In December of 1980 Draemel was referred to Gottsch by a 
mutual friend. Gottsch represented himself to be an employee 
of Chapman and gave Draemel a business card with RB&H's 
name on it.  

In January of 1981 Draemel went to the Elkhorn office to
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meet with Gottsch. Draemel maintains that the "Chapman 
Commodities" sign was still in place. A speakerphone was 
monitoring trades made by Chapman. At this time Draemel 
gave Gottsch a check for $25,000 and executed an account card 
and risk disclosure statement bearing the name RB&H. The 
check was made out to Gottsch personally, as were all other 
checks given by Draemel to Gottsch.  

Later, in May of 1981, Gottsch gave Draemel another 
account card and risk disclosure form bearing the name RB&H.  
Draemel gave Gottsch checks totaling $127,500.  

The evidence further discloses that during the course of his 
dealings with Gottsch, Draemel telephoned Chapman's Omaha 
office and left messages for Gottsch. Although this was 
apparently at a time after Chapman had discharged Gottsch, no 
one at the Chapman office informed Draemel that Gottsch had 
been discharged, and the messages were accepted.  

At some later time Gottsch advised Draemel that due to 
adverse market movements there were no longer any funds in 
his account. Draemel asked to see his file but was not given 
access to it. In June of 1982 Draemel apparently began to 
suspect that Gottsch had converted the funds to his own use.  
Upon reviewing the trading record, Draemel discovered that 
the account had a negative balance. Draemel agreed to give 
Gottsch time to try to recoup the losses. In October of 1982, 
however, Gottsch admitted that he had converted the funds to 
his own use and had never even opened accounts in Draemel's 
name.  

The funds which Draemel gave to Gottsch apparently were 
the funds of other investors given to Draemel for the purpose of 
investing.  

The only question presented to us by this appeal is whether 
the district court erred in granting summary judgment. The 
rules under which a summary judgment may be granted are 
clear in Nebraska. In Brown v. Nebraska PP Dist., 209 Neb.  
61, 64, 306 N.W.2d 167, 169 (1981), we set out those rules, 
saying in part: "The primary purpose of the summary 
judgment statute is to pierce sham pleadings and to further 
dispose of cases where there is no genuine claim or defense." We 
went on further in Brown, supra, to say: "The court examines
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the evidence, with a view most favorable to the party against 
whom the motion is directed, to discover if any real issue of fact 
exists. If reasonable persons might reach different conclusions, 
the motion should be denied and the case tried on its merits." 
(Syllabus of the court.) And in Hall v. Hadley, 173 Neb. 675, 
679, 114 N.W.2d 590, 592 (1962), we said: " 'The Summary 
Judgments Act authorizes summary judgment only where the 
moving party is entitled to judgment as a matter of law, where it 
is clear what the truth is, and that no genuine issue remains for 
trial.' " 

We held that summary judgment was not appropriate in the 
case of Metro. Tech. Community College v. South Omaha 
Industrial Park, 207 Neb. 472, 476, 299 N.W.2d 535, 537 
(1980), wherein we said: 

" 'The moving party is not entitled to summary judgment 
except where there exists no genuine issue as to any 
material fact in the case and where under the facts he is 
entitled to judgment as a matter of law.' " The issue on a 
motion for summary judgment is whether or not there is a 
genuine issue as to any material fact and not how that issue 
should be determined. In considering such a motion, the 
trial court must take that view of the evidence most 
favorable to the party against whom the summary 
judgment is directed, giving to that party the benefit of all 
favorable inferences that may be reasonably drawn from 
the evidence.  

We went on further in the Metro. Tech. Community College 
case at 476, 299 N.W.2d at 537, to say: 

This court has stated that summary judgment is not 
appropriate, even where there are no conflicting 
evidentiary facts, if the ultimate inferences to be drawn 
from those facts are not clear. [Citations omitted.] 
Likewise, we have stated that summary judgment should 
not be used to deprive a litigant of a formal trial if there is 
a genuine issue of fact.  

And in Bank of Valley v. Shunk, 208 Neb. 200, 205-06, 302 
N.W.2d 711, 715 (1981), we said: "Summary judgment is an 
extreme remedy and should be awarded only when the issue is 
clear beyond all doubt. Any reasonable doubt touching the
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existence of a material issue of fact must be resolved against the 
moving party." 

As noted by the trial court, there is a question of fact as to 
whether Gottsch had apparent or ostensible authority to act as 
an agent. Apparent or ostensible authority may be conferred if 
the alleged principal affirmatively, intentionally, or by lack of 
ordinary care causes third persons to act upon the apparent 
agency. See Wolfson Car Leasing Co., Inc. v. Weberg, 200 Neb.  
420, 264 N.W.2d 178 (1978). The apparent or ostensible 
authority or agency for which a principal may be liable must be 
traceable to him and cannot be established by the acts, 
declarations, or conduct of an agent. See Berg v. Midwest 
Laundry Equipment Corp., 175 Neb. 423, 122 N.W.2d 250 
(1963), supp. op. 175 Neb. 874, 124 N.W.2d 699. See, also, 
Wolfson Car Leasing Co., Inc. v. Weberg, supra.  

Although RB&H and Chapman contend that there are no 
acts or omissions traceable to them which clothe Gottsch with 
apparent authority, the evidence as presented to the district 
court on the motion for summary judgment, viewed most 
favorably for Draemel and against RB&H and Chapman, 
creates a genuine issue of a material fact. Chapman claims he 
told Gottsch to take the Chapman Commodities sign down, 
and Gottsch claims he took it down. Draemel maintains that the 
Chapman Commodities sign was still erected and in place when 
he dealt with Gottsch. Neither RB&H nor Chapman maintains 
at this time that either checked to determine that the sign was 
down. Additionally, Chapman permitted Gottsch to retain 
possession of account cards and risk disclosure forms and 
business cards, all carrying the name of RB&H. Further, 
Chapman apparently permitted Gottsch access to the Chapman 
Elkhorn office and, thus, access to the telephone lines and the 
direct line to the Chicago Mercantile Exchange. Certainly, some 
inferences may be drawn from the fact that when Draemel 
called Chapman looking for Gottsch, he was never told that 
Gottsch was no longer employed by Chapman, and in fact 
messages for Gottsch were accepted, leaving open the inference 
that Gottsch was still associated with Chapman. The district 
court was correct in concluding that there was a material fact 
question existing as to whether RB&H and Chapman had
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clothed Gottsch with apparent authority, either intentionally or 
negligently. How that matter may ultimately be resolved, we do 
not pass upon at this time. We do, however, recognize, as did the 
district court, that a question of fact exists as to whether such 
apparent authority existed.  

The district court, however, concluded that even if there was 
apparent authority given to Gottsch by RB&H and Chapman, 
Gottsch exceeded that apparent authority to act as a 
commodities broker when he accepted checks made payable to 
him and invested them in his own account. In reaching that 
conclusion the district court relied upon our earlier decision in 
Burchmore v. Byllesby & Co., 140 Neb. 603, 1 N.W.2d 327 
(1941). We believe, however, that neither the Burchmore case 
nor the law generally can support such a conclusion at this time.  

In Burchmore, supra, suit was brought by an heir of Mrs.  
Burchmore against the defendant brokerage house to collect 
damages for allegedly converting a certificate of stock 
belonging to Mrs. Burchmore and given by Mrs. Burchmore to 
an agent of the defendant brokerage house prior to her death.  
Denying liability, we specifically pointed out that the record was 
silent as to conditions under which the stock was received by the 
agent or what happened to the proceeds. We said at 608, 1 
N.W.2d at 331: 

The problem here is not one of disputed facts but rather 
disputed conclusions drawn from those facts. A court is 
not at liberty to conjecture, nor a jury to imagine, the facts 
which appear to have been known only by Blissard and 
Mrs. Burchmore. Their lips are sealed by death.  

We simply concluded that there was no evidence to establish 
what Mrs. Burchmore thought she was doing when giving the 
agent the stock to sell. There was evidence that the agent had 
acted on a number of occasions personally for Mrs. Burchmore 
and, therefore, could have been acting either in an agency 
capacity or in an independent capacity. Such is not the case 
here. There is evidence that Draemel thought he was giving 
Gottsch the money as an agent of RB&H and Chapman. The 
law in this jurisdiction, as in most others, is clear that the 
principal may clothe another with apparent authority, thereby 
binding the principal or causing the principal to be held liable
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for the agent's misdeeds. In Moore v. Puget Sound Plywood, 
214 Neb. 14, 19, 332 N.W.2d 212, 216 (1983), we said: 

" 'Where a principal has, by his voluntary act, placed an 
agent in such a situation that a person of ordinary 
prudence, conversant with business usages and the nature 
of the particular business, is justified in presuming that 
such agent has authority to perform a particular act, and 
therefore deals with the agent, the principal is estopped as 
against such third person from denying the agent's 
authority. . . .' " 

We went on further in Moore, supra, to say: "Apparent 
authority . . . may exist beyond termination of the 
principal-agency relationship when notice of the termination 
has not been given." (Syllabus of the court.) We concluded in 
Moore, supra at 19, 332 N.W.2d at 216: " ' "Whether or not an 
act is within the scope of an agent's apparent authority is to be 
determined under the foregoing rule as a question of fact from 
all the circumstances of the transaction and the business." ' " 

The fact that Gottsch's actions in this case were fraudulent 
and, obviously, exceeded his authority is no defense if the action 
in receiving the money was within his apparent authority and 
what he did with the money unknown to the third person. In 
Oddo v. Interstate Bakeries, Inc., 271 E2d 417 (8th Cir. 1959), 
supp. op. 271 E2d 959, an employee of the defendant bakery 
falsified delivery tickets for bread delivered to the plaintiff.  
Obviously, the employee had no authority to falsify the delivery 
tickets nor to overcharge the plaintiff. In a suit by the customer 
against the bakery, the U.S. Court of Appeals for the Eighth 
Circuit said at 423: " 'A corporation is liable for a fraud 
perpetrated on a third person by its agent within the apparent 
scope of his authority or the course of his employment * * * 
despite the fact that the corporation did not authorize, concur 
in or know of the fraud.' " And in Myzel v. Fields, 386 E2d 718, 
738 (8th Cir. 1967), the U.S. Court of Appeals for the Eighth 
Circuit said: "[U]nder common law principles, a principal is 
liable for the deceit of his agent committed in the very business 
he was appointed to carry out. This is true even though the 
latter's specific conduct was carried on without knowledge of 
the principal." And in 3 Am. Jur. 2d Agency § 273 at 776-77
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(1986), the author notes: 
If an act done by an agent is within the apparent scope 

of the authority with which he has been clothed, it does 
not matter that it is directly contrary to the instructions of 
the principal. The principal will, nevertheless, be liable 
unless the third person with whom the agent dealt knew 
that he was exceeding his authority or violating his 
instructions. Thus, if one appoints an agent to conduct a 
series of transactions over a period of time, it is fair that he 
should bear losses which are incurred when an agent 
although without authority to do so, does something 
which is usually done in connection with the transactions 
he is empowered to conduct.  

See, also, Restatement (Second) of Agency § 261, comment a.  
(1958).  

And in 3 Am. Jur. 2d, supra § 274 at 777, the author notes: 
The rule that a principal is liable for the contracts of his 

agent applies even though the agent, in contracting, acts in 
his own interests and adversely to his principal, where the 
party with whom the agent contracts has no knowledge of 
the agent's dereliction and is not cognizant of any fact 
charging him with knowledge thereof. The principal, 
having selected his representative and vested him with 
apparent authority, should be the loser in such case, and 
not the innocent party who relied thereon.  

While it is true that Gottsch did not have authority to convert 
the funds to his own use, it is likewise true that he did have 
authority to accept the funds, at least while employed by 
Chapman.  

Where, as here, a genuine issue exists as to whether and, if so, 
to what extent RB&H and Chapman clothed Gottsch with 
apparent authority to act as a broker/agent for and on behalf of 
RB&H and Chapman, there must likewise exist a genuine issue 
as to whether Gottsch exceeded that apparent authority by 
accepting checks from Draemel and using them for his own 
purpose. If, in fact, the evidence should establish that Draemel 
could not or should not have known that making the checks 
payable directly to Gottsch was contrary to company policy, 
RB&H and Chapman may be liable. See, Hatrock v. Edward
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D. Jones & Co., 750 E2d 767 (9th Cir. 1984); Henricksen v.  
Henricksen, 640 E 2d 880 (7th Cir. 1981); Fey v. Walston & Co., 
Inc., 493 E2d 1036 (7th Cir. 1974).  

The evidence ultimately may be insufficient to establish such 
liability. That, however, is not the question to be addressed at 
this point. The question here is simply whether there exists a 
genuine issue as to these matters. We believe that such a genuine 
issue does exist and that summary judgment, therefore, should 
not at this time have been granted.  

Appellees cite us to Rodine v. Iowa Home Mutual Cas. Co., 
171 Neb. 263, 106 N.W.2d 391 (1960), and Wolfson Car Leasing 
Co., Inc. v. Weberg, 200 Neb. 420, 264 N.W.2d 178 (1978), as 
well as Steunenberg v. National Progressive Life Ins. Co., 138 
Neb. 240, 292 N.W. 737 (1940). We do not believe, however, 
that any of those cases are material to the question of apparent 
authority and ultimate liability. In the Rodine case, supra, the 
question was whether the agent had authority to bind the 
company. There was no evidence of that fact. In finding against 
the plaintiff we said at 277, 106 N.W.2d at 398: "A principal is 
not bound if the agent exceeds the scope of his authority and the 
absence of authority is known to the person dealing with him or 
if the third person knows or should know the limitation of the 
authority of the agent." (Emphasis supplied.) In the instant case 
that matter is a question of fact.  

Likewise, in Wolfson Car Leasing Co., Inc., the agent never 
represented himself as being an agent of Wolfson Car Leasing 
Co., nor did Wolfson Car Leasing Co. ever give anyone reason 
to believe that the alleged agent was an agent of Wolfson Car 
Leasing Co. Denying recovery, we said at 427, 264 N.W.2d at 
183: "The defendants testified that they at all times believed 
Silliman to be the agent of United States Steel Corporation and 
not the agent of Wolfson." 

And, finally, in Steunenberg, supra, we again found that the 
evidence established as a matter of law that there was no agency 
relationship, actual or implied. We said in Steunenberg at 251, 
292 N.W at 743: "However, in the case at bar, Lehman did not 
hold out to plaintiff that she was transacting business with the 
Insurance Company, but made it very clear that she was 
receiving stock in the Midland National Company, of which he
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was president, so the rule cited does not apply." 
As we have already indicated, we are not at this time able to 

determine what, if any, liability either RB&H or Chapman may 
have. We do, however, believe that the mere fact that an agent 
violates his or her authority, if it is in the course of the 
principal's business, is not sufficient to relieve the principal of 
liability. As noted in the Restatement (Second) of Agency § 261 
at 570 (1958): "A principal who puts a servant or other agent in 
a position which enables the agent, while apparently acting 
within his authority, to commit a fraud upon third persons is 
subject to liability to such third persons for the fraud." In the 
instant case, if RB&H and Chapman did clothe Gottsch with 
authority, they clothed him with authority to engage as a broker 
and to receive funds from Draemel and invest them. To suggest 
that by converting the funds, Gottsch exceeded his authority 
and therefore relieved the principal of liability is in error.  

RB&H and Chapman further contend, however, that 
Draemel cannot maintain an action for conversion because he 
was not entitled to immediate possession of the funds and 
therefore the decision of the district court was correct, even if 
for the wrong reason. The district court denied summary 
judgment on that point on the basis that there appeared to be a 
genuine issue of material fact regarding that matter. We believe 
that the district court was correct in that regard. As agent for 
various individuals, Draemel had a special interest in the 
money, sufficient to permit him to maintain an action for 
conversion. In 18 Am. Jur. 2d Conversion § 58 at 185 (1985), 
the author states: "An agent entrusted by his principal with the 
possession of goods is generally recognized as having a 
sufficient interest in the goods to enable him to maintain an 
action against a third person for their conversion." See, also, 
Chamberlain v. Woolsey, on rehearing 66 Neb. 149, 95 N.W. 38 
(1903).  

For these reasons, therefore, the decision of the district court 
in granting summary judgment must be reversed and the cause 
remanded for further proceedings.  

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS.
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FREMONT NATIONAL BANK & TRUST COMPANY, CONSERVATOR OF 

THE ESTATE OF CLARA H. SHAFFER, APPELLANT, v. GENEVIEVE 

BEERBOHM, APPELLEE.  

392 N.W.2d 767 

Filed August 15, 1986. No. 85-318.  

1. Property: Undue Influence: Equity. An action to set aside transfers of property 
on the basis they were made as the result of undue influence is one in equity.  

2. Equity: Appeal and Error. An equity action is reviewed by the Nebraska 
Supreme Court de novo on the record.  

3. Undue Influence: Property: Words and Phrases. Undue influence sufficient to 
defeat a transfer of property is such manipulation as destroys the free agency of 
the transferor and substitutes another's purpose for that of the transferor.  

4. Undue Influence: Property: Proof. The elements which must be proved in order 

to vitiate a transfer of property on the ground of undue influence are that (1) the 

transferor was subject to undue influence, (2) there was an opportunity to 
exercise such influence, (3) there was a disposition to exercise such influence, 
and (4) the transfer was clearly made as the result of such influence.  

5. Undue Influence: Equity: Proof. In an equitable action the existence of undue 
influence must be proved by clear and convincing evidence.  

6. Witnesses: Appeal and Error. The extent, scope, and course of 
cross-examination rest within the discretion of the trial court, and the ruling of 
the trial court will not be disturbed in the absence of an abuse of that discretion.  

7. Evidence: Appeal and Error. In an action reviewed de novo on the record, the 

Nebraska Supreme Court considers improperly excluded evidence.  

Appeal from the District Court for Dodge County: MARK J.  
FUHRMAN, Judge. Affirmed.  

Dennis E. Koley, for appellant.  

Robert D. Moodie of Moodie & Moodie, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
As conservator of the estate of Clara H. Shaffer, appellant, 

Fremont National Bank & Trust Company, sued appellee, 
Genevieve Beerbohm, to set aside certain transfers of money 
and personalty as being the result of undue influence practiced 
by Beerbohm. The bank appeals the dismissal of its petition and 
assigns as errors to the district court its (1) finding that the bank 
failed to establish Shaffer was subject to undue influence; (2) 
finding that the evidence failed to establish Beerbohm
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possessed a disposition to exert such influence; (3) failure to 
shift the burden of going forward with the proof to Beerbohm 
after the bank had met its burden; (4) sustainment of objections 
to certain cross-examination of Beerbohm; and (5) sustainment 
of an objection to the receipt into evidence of certain 
admissions made by Beerbohm. We affirm.  

An action to set aside transfers of property on the basis they 
were made as the result of undue influence is one in equity and 
reviewable by this court de novo on the record. See, Ford v.  
Jordan, 220 Neb. 492, 370 N.W.2d 714 (1985); McDonald v.  
McDonald, 207 Neb. 217, 298 N.W.2d 136 (1980).  

Thus reviewed, the evidence establishes that Clara Shaffer 
and her husband, John, produced no children, lived frugally, 
made no substantial gifts, and acquired substantial assets.  
When John Shaffer died in 1977 at the age of 88, Clara Shaffer 
became the owner of the couple's combined assets. The record 
does not tell us Clara Shaffer's precise age but reflects that at 
the time of trial she was "at least eighty." 

After her husband's death, Clara Shaffer's physical 
condition, which had not been too good in any event, began to 
deteriorate, and she had difficulty moving about. As a 
consequence, she rarely left the house and relied on others to 
run errands for her. Beerbohm, who as a niece of Clara Shaffer 
had a close relationship with her dating back to Beerbohm's 
childhood, began helping Clara Shaffer by taking her shopping 
and to her doctor, doing her washing and cleaning, mowing her 
lawn, and generally running her errands. At first this was done 
on a weekly basis and later on a daily basis, until Clara Shaffer 
entered a nursing home in July of 1982 because a problem with 
her leg needed more attention than could be given at home.  

Although her attorney considered Clara Shaffer competent 
after her husband's death, he nonetheless considered her to not 
have a good understanding of business matters and 
recordkeeping. Consequently, he suggested that she empower 
others to help her with respect to those matters. As a result, on 
February 17, 1978, Clara Shaffer designated William C.  
Hargens, the board chairman and president of the bank, and 
longtime friend, as her attorney in fact. As such, Hargens was 
empowered to make investments for her and to generally deal
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with and manage her assets. At the same time, Clara Shaffer 
designated Beerbohm as her agent for the purposes of 
delivering to Hargens documents needing management, and to 
generally care for her aunt. The documents making these 
appointments authorized Hargens to reimburse Beerbohm for 
any expenses she might incur and to pay her for any services she 
rendered. Beerbohm then began to assist Clara Shaffer in the 
writing of checks to pay Clara Shaffer's bills and to direct the 
operation of one of Clara Shaffer's farms.  

After Clara Shaffer entered the nursing home and some of 
her relatives complained that Beerbohm was wasting Clara 
Shaffer's assets, the bank, on November 22, 1982, was 
appointed conservator of Clara Shaffer's estate. In the course 
of inventorying the estate, the bank concluded that there was a 
discrepancy between the assets Clara Shaffer should have and 
those she did have.  

Specifically, the bank contended that $82,843 could be traced 
through checks drawn on Clara Shaffer's account to 
Beerbohm's account or accounts owned by her children or 
husband. In addition, the bank contended that household 
furnishings, woodworking tools, and artifacts had been 
removed from Clara Shaffer's home.  

Five thousand dollars of the amount traced to Beerbohm was 
accounted for by Beerbohm's share of gifts Clara Shaffer, at the 
suggestion of her attorney, had made to each of her nieces and 
nephews. Beerbohm testified that $20,000 of the amount traced 
to her account was paid to her by Clara Shaffer for services 
rendered through 1982, because Hargens had not paid her.  
According to Beerbohm, the balance was given willingly by 
Clara Shaffer.  

The only evidence which suggests any connection between 
Beerbohm and the missing items of household furnishings and 
artifacts is that on September 25, 1981, she insured a storage 
barn for $1,500 and its furniture contents for $3,600. However, 
we are directed to no testimony that any of Clara Shaffer's 
household furnishings or artifacts, except possibly for a 
refrigerator, were seen in Beerbohm's possession.  

While there is evidence that one of Beerbohm's sons lived 
rent free on a farm owned by Clara Shaffer, there is also
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evidence that this was done at Clara Shaffer's request, as the 
property had been allowed to become rundown. Beerbohm's 
son was to, and did, clean the place up in lieu of paying rent.  

As Montgomery Ward did not prepare tax returns or accept 
tax payments, the bank raised a question as to a $1,000 check to 
Montgomery Ward which reflected it had been issued in 
payment of taxes. Beerbohm explained that was an error and 
had actually been used to pay for cupboards which were hung in 
one of Clara Shaffer's properties. The bank also questioned 
payments to Victor's, Inc., "for farm machinery repair and 
things," because Clara Shaffer owned no farm machinery, 
although Beerbohm did. The record explains neither the 
purpose of these checks nor what "things" was intended to 
mean in describing Victor's range of services, although it is 
identified as an International Harvester dealer.  

While there is medical testimony concerning Clara Shaffer's 
deteriorating physical condition, there is no medical testimony 
concerning her mental condition at any time.  

The evidence does make clear that after Clara Shaffer 
entered the nursing home and shortly before the bank's 
appointment as her conservator, she was not competent to 
make business decisions. The record, however, does not inform 
us of her mental condition before she entered the nursing home.  

The evidence does reflect, however, that Beerbohm called 
Clara Shaffer's attorney and advised him Clara Shaffer wished 
to change her will so as to name Beerbohm as the personal 
representative. The attorney advised Clara Shaffer he thought 
Beerbohm would need help with the financial management of 
the estate. As a consequence, on October 5, 1981, Clara Shaffer 
executed a codicil to her 1968 will, naming Beerbohm and 
Hargens as copersonal representatives. Thus, as of at least that 
day in 1981, Clara Shaffer's attorney was apparently of the 
opinion that she had the mental capacity to execute a will.  

Undue influence sufficient to defeat a transfer of property is 
such manipulation as destroys the free agency of the transferor 
and substitutes another's purpose for that of the transferor. See, 
In re Estate of Price, ante p. 12, 388 N.W.2d 72 (1986); Bishop 
v. Hotovy, 222 Neb. 623, 385 N.W.2d 901 (1986). The elements 
which must be proved in order to vitiate a transfer of property
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on the ground of undue influence are that (1) the transferor was 
subject to undue influence, (2) there was an opportunity to 
exercise such influence, (3) there was a disposition to exercise 
such influence, and (4) the transfer was clearly made as the 
result of such influence. See, In re Estate of Price, supra; 
Bishop v. Hotovy, supra. Moreover, in an equitable action the 
existence of undue influence must be proved by clear and 
convincing evidence. In re Estate of Price, supra.  

While the circumstances are such that the bank was certainly 
justified in questioning Beerbohm's actions, application of the 
foregoing rules to the evidentiary record compels us to conclude 
that the practice of undue influence by Beerbohm was not 
proved.  

Upon our de novo review we conclude, independently from 
the trial court, that the evidence falls short of clearly and 
convincingly establishing that Clara Shaffer was subject to 
undue influence for any appreciable period of time prior to the 
appointment of the bank as her conservator. Nor does the 
evidence clearly and convincingly show that Beerbohm 
possessed a disposition to exert such influence. There is no 
evidence that Beerbohm attempted to keep others from seeing 
and conversing with Clara Shaffer. Indeed, there is evidence 
that the husband of one of Clara Shaffer's other nieces saw 
Clara Shaffer five to six times a week, at least until she entered 
the nursing home, as he picked up and delivered her mail to her.  

Although the basis of the bank's argument in connection 
with its third assignment of error, that somewhere during the 
course of the trial the burden of going forward with the proof 
shifted to Beerbohm, is not clear to us, the foregoing resolution 
of the first and second assignments of error makes such an 
inquiry unnecessary in any event.  

The bank's fourth assignment of error rests on the fact that 
the trial court sustained objections to questions asking for 
explanations of certain checks drawn on Clara Shaffer's 
account. Beerbohm was first called as a witness by the bank.  
During this examination, she was questioned by the bank 
regarding the foregoing matters. Later, Beerbohm testified on 
her own behalf. During her examination in chief on this 
occasion, she testified that she helped Clara Shaffer write
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checks and pay her bills. Nothing else was said during her direct 
testimony concerning this subject. When she was asked during 
cross-examination for explanations of specific checks, she 
objected.  

Neb. Rev. Stat. § 27-611(2) (Reissue 1985) provides in 
pertinent part: "Cross-examination should be limited to the 
subject matter of the direct examination . . .. The judge may, in 
the exercise of discretion, permit inquiry into additional 
matters as if on direct examination." We have held that the 
extent, scope, and course of cross-examination rest within the 
discretion of the trial court, and the ruling of the trial court will 
not be disturbed in the absence of an abuse of that discretion.  
Nixon v. Harkins, 220 Neb. 286, 369 N.W.2d 625 (1985). Since 
the bank's questioning exceeded the scope of the direct 
examination in the sense that it dealt with Beerbohm's general 
relationship with Clara Shaffer while the cross-examination 
dealt with the specifics of particular financial transactions, it 
cannot be said that the trial court abused its discretion in 
sustaining the objection.  

The bank's final assignment of error rests on the fact that the 
court would not permit it to read into evidence as admissions 
against her interest certain statements Beerbohm made in the 
course of a deposition taken in connection with the 
appointment of the bank as conservator. At that deposition 
Beerbohm stated, as the bank offered to prove, that she had 
sold some of Clara Shaffer's corn and received a check for over 
$300, which she used to buy clothes and groceries for Clara 
Shaffer and to pay cleaning bills.  

It appears, although it is not entirely clear, that the bank's 
contention is that the statement was against Beerbohm's interest 
because she admitted cashing one of Clara Shaffer's checks.  
Just as in a de novo review on the record this court will not 
consider improperly admitted evidence, In re Interest of S. S.L., 
219 Neb. 911, 367 N.W.2d 710 (1985), it will consider 
improperly excluded evidence. Thus, we assume, but do not 
decide, that the bank's excluded offer of proof should have 
been admitted and so treat the matter. That bit of evidence, 
considered in light of the entire record, however, does not raise 
the evidence to the point that it clearly and convincingly proves
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the elements of undue influence.  
The judgment of the trial court being correct, it is affirmed.  

AFFIRMED.  

LIFE INVESTORS INSURANCE COMPANY OF AMERICA, A FOREIGN 

CORPORATION, APPELLEE, V. CITIZENS NATIONAL BANK OF 

WISNER, NEBRASKA, A CORPORATION, DEFENDANT AND 

THIRD-PARTY PLAINTIFF, APPELLANT AND APPELLEE, JANICE 

GRALHEER, PERSONAL REPRESENTATIVE OF THE ESTATE OF 

MERLE A. GRALHEER, DEFENDANT AND THIRD-PARTY PLAINTIFF, 

APPELLEE, UNITED LIFE INSURANCE COMPANY, THIRD-PARTY 

DEFENDANT, APPELLANT AND APPELLEE.  

392 N.W.2d 771 

Filed August 22, 1986. No. 85-243.  

1. Election of Remedies. A party must proceed upon alternative, consistent 

theories at the same time or forever forgo one theory or the other.  

2. Fraud. The essential elements required to sustain an action for fraudulent 

misrepresentation and for mutual mistake include the following in common: 
that a representation was made as a statement of fact, that it was untrue, and 
that the injured party relied upon or acted upon the untrue statement to his 

detriment.  

3. Prejudgment Interest: Pleadings. If a party does not pray for prejudgment 
interest, none can be recovered.  

4. Demurrer: Pleadings. A demurrer goes only to those defects which appear on the 
face of the petition; where the alleged defect does not appear on the face of the 
petition, it becomes an affirmative matter which must be raised by the party 
seeking the benefit of the defect.  

5. Actions: Parties. A third-party claim under Neb. Rev. Stat. § 25-331 (Reissue 
1985) may be asserted when a third party's liability is in some way dependent on 
the outcome of the main claim or when the third party is secondarily liable to the 
defendant.  

6. _ : . The basic function of third-party practice is the original 

defendant's seeking to transfer to the third-party defendant the liability asserted 
by the original plaintiff.  

Appeal from the District Court for Cuming County: 
RICHARD P. GARDEN, Judge. Affirmed in part, and in part 
reversed and remanded with directions to dismiss.
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Edward F Pohren and Robert V Dwyer, Jr., of Dwyer, 
Pohren, Wood & Heavey, for appellant and appellee Citizens 
National Bank.  

Robert T. Grimit of Baylor, Evnen, Curtiss, Grimit & Witt, 
for appellant and appellee United Life.  

Daniel A. Fullner of Moyer, Moyer, Egley & Fullner, for 
appellee Life Investors.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

WHITE, J.  
This is an action by the plaintiff-appellee, Life Investors 

Insurance Company (Life Investors), to recover an 
overpayment of insurance proceeds to the defendant-appellant, 
Citizens National Bank of Wisner (Citizens), and Janice 
Gralheer, personal representative of the estate of Merle 
Gralheer, under a policy of credit life insurance. A third-party 
action was filed by Citizens to obtain the benefits of a credit life 
insurance policy issued by the third-party defendant-appellant, 
United Life Insurance Company (United Life).  

The trial court overruled the motion of Citizens to require 
Life Investors to select between fraud and mutual mistake of 
fact as a theory of recovery. Judgment was entered for Life 
Investors and against Citizens for $19,000 and interest taxed 
from October 6, 1982, at the rate of 12 percent. The trial court 
found there was no evidence to hold the estate of Merle 
Gralheer liable for any portion of the amount claimed due by 
Life Investors and dismissed the petition against the personal 
representative. Finally, judgment was entered for Citizens in the 
sum of $17,000 and against United Life.  

Citizens, Life Investors, United Life, and Gralheer's 
personal representative all appeared at trial. The case between 
Life Investors and Citizens and the personal representative was 
held first, followed immediately by the case between Citizens 
and United Life. The evidence on the record in the first case was 
considered in the second case. The following facts and 
circumstances were brought out at trial.  

Merle A. Gralheer died of cancer on February 7, 1982. He
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was a debtor of Citizens' and was covered by Citizens' creditor 
group life insurance policy No. 28-10961 with Life Investors.  
This policy provided maximum coverage of $25,000 to Citizens 
for life insurance benefits payable upon the death of an insured 
debtor. Gralheer was also covered by United Life's creditor 
group policy No. 500-293. This policy also covered up to 
$25,000 on the bank's outstanding balance credit life insurance.  
Accounts were split 50-50 between the two insurance companies 
for the first $50,000, and Life Investors provided coverage for 
balances in excess of $50,000. Gralheer applied for credit life 
insurance with United Life in January 1980.  

The contracts Citizens had with each of the insurance 
companies had similar provisions. Citizens was required to 
calculate the monthly premiums and remit them to the 
insurance companies. The premium for an individual would 
fluctuate as the individual's outstanding balance fluctuated.  
Citizens debited the borrower's checking accounts in the 
amount of the individual premium.  

Gralheer's death precipitated the first claim under either 
policy. He had surgery for cancer in September 1981, and 
Citizens was notified of the diagnosis on September 12, 1981.  
On September 10, 1981, his loan balance was $34,000, and in 
February of 1982 it was $38,000. Each insurance company had 
received premiums sufficient to insure Gralheer's life for 
$19,000, half of the debt at the time of his death.  

Shortly after Gralheer's death, George A. Haase, Jr., an 
officer of Citizens, filed a notice of claim for the entire $38,000 
with United Life. United Life denied the claim. In September 
Haase filed a notice of claim with Life Investors. Life Investors 
paid Citizens the entire $38,000 later that month. Citizens then 
canceled the note signed by Gralheer. Haase testified that he did 
not file a notice of claim with Life Investors initially because he 
thought that United Life was the leading company on all the 
bank's dealings on credit life and that United Life would take 
care of the relationship between the two companies.  

Shortly after Citizens received the $38,000, Charles Kraut, 
claims manager for Life Investors, contacted Haase, 
demanding the refund of an overpayment of $13,000. The 
$13,000 represented the difference between the $38,000 debt of
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Gralheer and the $25,000 maximum coverage per debtor. The 
accounting department at Life Investors discovered the 
overpayment. Haase told Kraut the $13,000 would be returned, 
but not immediately because Citizens wanted to use the 
payment as a wedge against United Life. Citizens, however, did 
not refund the money to Life Investors. Life Investors later 
discovered that it had received premiums for only $19,000, half 
of the total $38,000 debt, and increased the amount of the 
refund demanded by an additional $6,000.  

Kraut testified that the overpayment was the result of a 
loophole in the company's accounting system. He further 
testified that the overpayment would not have occurred if 
Citizens had listed the correct amount due it from Life Investors 
in the notice of claim.  

At the close of the evidence, Citizens moved that the petition 
be dismissed for failure to prove the issues raised. The motion 
was overruled. Life Investors moved for a directed verdict in its 
favor in the amount of $19,000. The court found that Citizens 
admitted the overpayment when Haase told Kraut that Citizens 
was using the money as leverage in dealings with United Life.  
The court further found misrepresentation of fact in the proof 
of loss prepared by Citizens. The court entered judgment for 
Life Investors for the sum of $19,000 and taxed interest at 12 
percent per annum from October 6, 1982, the date of the 
telephone conversation during which Citizens acknowledged 
that it was wrongfully holding the $13,000.  

The trial court proceeded to hear testimony on the case 
between Citizens and United Life. The evidence introduced 
showed that Citizens' agricultural loans were all loans made on 
demand with interest due every 6 months. At the end of each 
6-month period, when a demand was made for renewal, 
Citizens collected the interest and rewrote another demand 
note. Citizens did not require its customers who were covered 
by credit life insurance to sign a new certificate when a note was 
renewed. Gralheer's notes were periodically renewed, and he 
was not required to sign a new certificate of insurance. In 
December 1981, after Gralheer was diagnosed as having cancer, 
his note was renewed for $38,000.  

The policy of insurance issued to Citizens by United Life
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requires a debtor to complete a new certificate at the time of 
renewal or refinancing. Haase testified that neither his contact 
at United Life nor anyone else from United Life ever told him 
that the enrollment certificates had to be reissued each time a 
loan was renewed. Haase's contact at United Life, Melvin R.  
Faas, did not recall ever discussing with Haase whether it was 
necessary to write a new insurance certificate each time a loan 
was renewed. Haase testified that during the period of time 
from January 1980 until February 1982, he never required a 
bank customer to sign a new certificate when a note was 
renewed. He further testified that he had been involved with 
credit life insurance as an agent since 1973 and had never issued 
a new certificate on the renewal of a note.  

United Life denied Citizens' notice of claim because 
Gralheer was diagnosed as having cancer before his note was 
renewed in December 1981. United Life claimed to have no 
liability under the provisions of its contract with Citizens. The 
contract specifically provided that debtors diagnosed as having 
heart disease or cancer would be limited in their coverage and in 
their eligibility for coverage. Since Gralheer's cancer was 
diagnosed in September, he was not eligible for insurance 
coverage under United Life's policy when his note was renewed 
in December. A return of the premiums paid United Life by 
Citizens in the amount of $59.13 was tendered by United Life 
but never cashed by Citizens.  

United Life also moved for the dismissal of defendant's 
second amended petition. This was overruled. The court found 
that United Life waived the requirement for completing 
renewal certificates because, despite the fact that Citizens never 
completed any, United Life continued to do business with 
Citizens. The court further found that the coverage was 
restricted to the amount borrowed prior to the discovery of 
Gralheer's cancer and that the loan balance on September 10, 
1981, was $34,000. Judgment was entered in favor of Citizens 
for $17,000, the amount of coverage for which premiums had 
been remitted in September 1981.  

Citizens assigns as error that the lower court erred in failing 
to require Life Investors to elect between its alternative theories 
of recovery prior to the commencement of its case in chief and



223 NEBRASKA REPORTS

that the court erred in awarding prejudgment interest as part of 
its judgment.  

United Life assigns the following as error: The lower court 
erred in finding that United Life waived the requirement of a 
new certificate upon renewal of a loan. In addition, the lower 
court erred in failing to dismiss the third-party action, in failing 
to sustain the demurrer and motion for summary judgment, 
and in overruling the motion for judgment notwithstanding or 
for a new trial.  

With respect to Life Investors' advancing alternative 
theories of recovery, we find no error. A party must proceed 
upon alternative, consistent theories at the same time or forever 
forgo one theory or the other. Tobin v. Flynn & Larsen 
Implement Co., 220 Neb. 259, 369 N.W.2d 96 (1985). The 
essential elements required to sustain an action for fraudulent 
misrepresentation and for mutual mistake include the following 
in common: that a representation was made as a statement of 
fact, that it was untrue, and that the injured party relied upon 
or acted upon the untrue statement to his detriment. See, 
Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982); 
Lamoreaux & Peterson v. Phelan, Shirley & Callahan, 89 Neb.  
47, 130 N.W. 988 (1911). See, also, Nielsen v. Adams, ante p.  
262, 388 N.W.2d 840 (1986). The trial court correctly overruled 
the motion by Citizens to have Life Investors elect a theory 
before evidence was presented, since the theories advanced by 
Life Investors were not inconsistent.  

The second error assigned by Citizens is that the lower court 
erred in awarding prejudgment interest to Life Investors. Life 
Investors did not request prejudgment interest in its petition or 
in its amended petition. Neb. Rev. Stat. § 25-804 (Reissue 1985) 
provides: 

The petition must contain . .. (3) a demand for the relief 
to which the party supposes himself entitled. If the 
recovery of money be demanded, the amount of special 
damages shall be stated but the amount of general 
damages shall not be stated; and if interest thereon be 
claimed, the time from which interest is to be computed 
shall also be stated.  

(Emphasis supplied.) If a party does not pray for interest, none
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can be recovered. Higgins v. Case Threshing Machine Co., 95 
Neb. 3, 144 N.W. 1037 (1914). The trial court was incorrect in 
awarding prejudgment interest in this case, since Life Investors 
had not requested it in its petition.  

United Life argues that the lower court erred in failing to 
dismiss the third-party action. Third-party actions are 
governed by Neb. Rev. Stat. § 25-331 (Reissue 1985). The 
statute provides in part: 

At any time after commencement of the action, a 
defendant, as a third-party plaintiff, may cause a 
summons to be served upon a person not a party to the 
action who is or may be liable to him for all or part of the 
plaintiff's claim against him. . . . The court on its own 
motion, or motion of any party, may move to strike the 
third-party claim, or for its severance or separate trial if 
the third-party claim should delay trial, might tend to 
confuse a jury, or in any way jeopardize the rights of the 
plaintiff.  

Citizens' original third-party petition was filed December 9, 
1983. In the petition, Citizens refers to Life Investors as its 
''excess insurer," United Life as "primary insurer," and alleges 
that Life Investors acted as United Life's agent with respect to 
all credit life insurance claims submitted by Citizens. In 
Citizens' amended answer and third-party petition filed 
January 8, 1985, Citizens alleged that Life Investors and United 
Life had an agreement whereby United Life, under a separate 
contract with Citizens, was to act as Citizens' primary credit life 
insurer carrier and Life Investors as the excess credit life insurer.  
Citizens further alleged that it was advised to remit premium 
payments to United Life, which in turn remitted that portion of 
the premium attributable to excess insurance to Life Investors.  
Finally, Citizens alleged that Life Investors was acting as United 
Life's agent and that any overpayment was made in satisfaction 
of United Life's obligation.  

On January 9, 1985, United Life filed its answer to the 
amended third-party petition. United Life answered that 
several causes of action were improperly joined in the 
third-party petition. United Life next answered that Citizens' 
first cause of action failed to state facts sufficient to constitute a
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cause of action against United Life. Finally, United Life 

answered that the first and second causes of action were not in 
accordance with § 25-331 in that the third-party defendant was 
not a party who is or may be liable to Citizens for all or part of 

Life Investors' claim against Citizens.  
Neb. Rev. Stat. § 25-806 (Reissue 1985) allows a defendant 

to demur to a petition only when one of several defects, 
including a defect of parties, appears on the face of the petition.  
If one of the defects exists, but is not apparent from the face of 
the petition, Neb. Rev. Stat. § 25-808 (Reissue 1985) allows the 

objection to be taken by answer. A demurrer goes only to those 
defects which appear on the face of the petition; where the 
alleged defect does not appear on the face of the petition, it 
becomes an affirmative matter which must be raised by the 

party seeking the benefit of the defect. Smick v. Langvardt, 216 
Neb. 778, 345 N.W.2d 830 (1984).  

In this case Citizens' petition, on its face, appeared to state 
facts sufficient to support a request for a summons under 
§ 25-331 to join United Life as a third-party defendant. United 
Life correctly objected to the third-party action in its answer.  
The trial judge acted properly in allowing the trial to go forward 
with United Life as a third-party defendant, since Citizens' 
pleadings, if true, made United Life a proper third-party 
defendant in that United Life might have been liable for all or 

part of the plaintiff's claim against Citizens. The evidence at 

trial clearly showed, however, that there was no agency or 

contractual relationship between Life Investors and United 
Life. United Life was not liable to Life Investors in any manner 
whatsoever. The pleadings were not, in fact, true. At the 

conclusion of the evidence establishing that United Life had 

been improperly made a third-party defendant, the court 

should have, on its own motion, moved to strike the third-party 
claim and ordered a separate trial.  

A third-party claim under § 25-331 may be asserted when a 

third party's liability is in some way dependent on the outcome 
of the main claim or when the third party is secondarily liable to 

the defendant. Church of the Holy Spirit v. Bevco, Inc., 215 
Neb. 299, 338 N.W.2d 601 (1983). See 6 C. Wright & A. Miller, 
Federal Practice and Procedure: Civil § 1446 (1971). The basic
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function of third-party practice is the original defendant's 
seeking to transfer to the third-party defendant the liability 
asserted by the original plaintiff. AgriStor Credit Corp. v.  
Radtke, 218 Neb. 386, 356 N.W.2d 856 (1984).  

While it is true that the granting of leave to file a third-party 

complaint is within the discretion of the trial judge, 
Northwestern Bell Tel. Co. v. Woodmen of the World Life Ins.  

Soc., 189 Neb. 30, 199 N.W.2d 729 (1972), the requirements of 

the statute must first be satisfied. Here, since it was established 
at trial that United Life was not liable to Life Investors, the 
third-party petition should have been dismissed. Having 
decided this, it is not necessary to consider United Life's other 
assignments of error.  

AFFIRMED IN PART, AND IN PART REVERSED AND 

REMANDED WITH DIRECTIONS TO DISMISS.  

SHANAHAN, J., concurs in the result.  

JANET MARIE CARLSON, APPELLANT, V. MORRIS F. WADDLE, 

APPELLEE.  

392 N.W.2d 777 

Filed August 22, 1986. No. 85-517.  

1. Summary Judgment. Summary judgment should be granted to the moving party 

where there is no genuine issue as to any material fact or as to the ultimate 

inferences to be drawn therefrom and the moving partyis entitled to judgment as 

a matter of law.  
2. -_. In considering a motion for summary judgment, the evidence is to be 

viewed most favorably to the party against whom the motion is directed, giving 

to that party the benefit of all the favorable inferences which may reasonably be 

drawn from the evidence.  
3. _ . The party moving for summary judgment has the burden of showing 

that no genuine issue as to any material fact exists; that party must therefore 

produce enough evidence to demonstrate his entitlement to a judgment if the 

evidence remains uncontroverted, after which the burden of producing contrary 

evidence shifts to the party opposing the motion.  

4. Negligence: Words and Phrases. Gross negligence within the meaning of the 

guest statute is great or excessive negligence, or negligence in a very high degree.  

It indicates the absence of even slight care in the performance of a duty.
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Appeal from the District Court for Richardson County: 
ROBERT T. FINN, Judge. Affirmed.  

John W. Steele of Schumacher & Gilroy, for appellant.  

Simon Lantzy of Lantzy & Parsons, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  
The plaintiff, Janet Marie Carlson, was a guest passenger in 

an automobile operated by the defendant, Morris E Waddle, on 
March 8, 1984, when the automobile left Highway 43 near the 
Firth corner and struck a guardrail. The automobile eventually 
landed on its left side. The plaintiff was severely injured in the 
accident and brought this action to recover damages for her 
injuries.  

After the case was at issue, the defendant moved for 
summary judgment. The motion was heard upon the pleadings 
and depositions. The plaintiff offered no evidence in resistance 
to the motion. The trial court sustained the motion and entered 
judgment in favor of the defendant. The plaintiff has now 
appealed.  

Since the plaintiff is a daughter of the defendant, the guest 
statute, Neb. Rev. Stat. § 39-6,191 (Reissue 1984), is 
applicable. Under the guest statute the defendant is not liable to 
the plaintiff unless the accident was caused by the defendant's 
being under the influence of intoxicating liquor or by his gross 
negligence.  

The amended petition, filed February 25, 1985, alleged that 
the proximate cause of the accident was the gross negligence of 
the defendant in the following particulars: 

a. In failing to properly maintain the vehicle; 
b. In failing to keep a proper lookout; 
c. In failing to maintain reasonable control of the 

vehicle; and 
d. In failing to take corrective or preventive action when 

he experienced difficulty in controlling the vehicle.  
Summary judgment should be granted to the moving party 

where there is no genuine issue as to any material fact or as to

672



CARLSON v. WADDLE 673 

Cite as 223 Neb. 671 

the ultimate inferences to be drawn therefrom and the moving 
party is entitled to judgment as a matter of law. Mayer v.  
Howard, 220 Neb. 328, 370 N.W2d 93 (1985).  

In considering a motion for summary judgment, the 
evidence is to be viewed most favorably to the party against 
whom the motion is directed, giving to that party the benefit of 
all the favorable inferences which may reasonably be drawn 
from the evidence. Gall v. Great Western Sugar Co., 219 Neb.  
354, 363 N.W2d 373 (1985).  

The party moving for summary judgment has the burden of 
showing that no genuine issue as to any material fact exists; that 
party must therefore produce enough evidence to demonstrate 
his entitlement to a judgment if the evidence remains 
uncontroverted, after which the burden of producing contrary 
evidence shifts to the party opposing the motion. Gall v. Great 
Western Sugar Co., supra.  

The accident happened on the morning of March 8, 1984, 
while the defendant was driving from Falls City, Nebraska, to 
Lincoln, Nebraska, in his 1981 Buick Skylark automobile. At 
the time of the accident the plaintiff was asleep. The only 
evidence as to how the accident happened is the testimony of the 
defendant.  

According to the defendant, he noticed some vibration in the 
steering wheel before he left Falls City. However, there seemed 
to be nothing wrong when he backed out of his driveway. He 
was proceeding north on Highway 43 before he noticed any 
problem. On two occasions the automobile pulled to the left, 
but he was able to correct the difficulty and continued on 
toward Lincoln. The third time the automobile pulled to the 
left, he was unable to turn the steering wheel back to the right.  
The automobile struck a guardrail and finally came to rest on its 
left side. No other vehicles were involved in the accident.  

The automobile had been purchased as a used automobile in 
1983. In February the defendant had experienced difficulty 
with the steering and, on February 29, 1984, took it to Edde 
Motors, a Buick dealer, to be repaired. According to the 
defendant, the automobile did not steer "right left" but steered 
"all right right." 

The service department at Edde Motors diagnosed the
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problem as being in the "rack and pinion steering mechanism." 
According to one of the mechanics who worked on the 
automobile, it was a problem common to that model 
automobile. When the automobile was cold in the morning, it 
would steer hard because "the rack and pinion is bypassing on 
the inside." The repair consisted of removing the mechanism 
from the automobile and installing a "short gear," furnished by 
General Motors. The repairs were completed under warranty 
by Saturday, March 3, 1984, and the automobile returned to the 
defendant. The front wheels of the automobile still needed to be 
realigned. Since Edde Motors did not do alignment work, the 
service department made an appointment with Harmon's Auto 
shop to perform the alignment. The defendant did not keep the 
appointment.  

On March 6, 1984, the defendant's daughter and Roger 
Walters, her boyfriend, and the defendant's wife drove the 
automobile to Lincoln, Nebraska, and back to Falls City. On 
the trip back to Falls City, some difficulty was experienced in 
that on occasion the automobile would pull to the left. No 
further repairs were made, and the front wheels were not 
realigned before the accident on March 8, 1984.  

Gross negligence within the meaning of the guest statute is 
great or excessive negligence, or negligence in a very high 
degree. It indicates the absence of even slight care in the 
performance of a duty. Cronin v. Swett, 157 Neb. 662, 61 
N.W.2d 219 (1953). There was no evidence before the trial court 
which would support a finding of gross negligence on the part 
of the defendant.  

With respect to the plaintiff's first specification of gross 
negligence, there is no evidence of gross negligence in failing to 
maintain the vehicle. The defendant had taken the automobile 
in to be repaired approximately 10 days before the accident, 
and it had been repaired under warranty. Although the front 
wheels needed to be realigned, there is no evidence that the 
accident was caused by improper alignment.  

There is no evidence to sustain the specification of failure to 
keep a proper lookout.  

There is no evidence to sustain a finding of gross negligence 
in failing to maintain reasonable control of the vehicle. The
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evidence is that the defendant was unable to steer the 
automobile back to the right after it pulled to the left for the 
third time. It was this sudden and unforeseen difficulty with the 
steering mechanism which caused the accident.  

With respect to the fourth specification of gross negligence, 
the evidence is that the defendant attempted to steer the 
automobile to the right but was unable to turn the steering 
wheel, using both hands. There is no evidence to sustain an 
allegation of gross negligence in failing to take corrective action 
after the automobile pulled to the left for the third time.  

The plaintiff argues that the fact the defendant did not slow 
down after the automobile pulled to the left twice just before 
the accident happened demonstrates that there was a genuine 
issue of material fact as to the existence of gross negligence.  
That circumstance must be considered in the light of what had 
happened before, the defendant's efforts to have the car 
repaired and the ability of the driver to overcome the pull to the 
left on every prior occasion when that had happened. If the 
defendant assumed that the pull to the left was due to a defect in 
the road or the fact that the front wheels needed to be realigned, 
that was not evidence of gross negligence. It was not necessarily 
indicative of a serious problem in the power steering 
mechanism of the automobile.  

As we view the record, the defendant carried his burden of 
showing there was no genuine issue of material fact, and the 
defendant was entitled to judgment as a matter of law.  

The judgment of the district court is affirmed.  
AFFIRMED.  

IN RE INTEREST OF A.L.N., A CHILD UNDER 18 YEARS OF AGE.  

STATE OF NEBRASKA, APPELLEE, V. S. N., APPELLANT.  

392 N.W.2d 780 

Filed August 22, 1986. No. 85-754.  

1. Parental Rights: Appeal and Error. An appeal to the Supreme Court from an 
order terminating parental rights is reviewed by this court de novo on the record.
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2. Parental Rights. Although the right of the parent to maintain custody of his or 
her child is a natural right protected by the Constitution, such parental right is 
subject to the paramount interest which the public has in the protection of the 
rights of a child.  

3. _ . When a parent cannot rehabilitate herself within a reasonable time, the 
best interests of the child require that a final disposition be made without delay.  

Appeal from the District Court for Holt County: RONALD D.  
OLBERDING, Judge. Affirmed.  

John P. Heitz of Cronin, Symonds & Heitz, for appellant.  

Boyd W. Strope, Holt County Attorney, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

This is an appeal from an order terminating parental rights to 
a minor child. The natural mother, S.N., appeals from an order 
originally entered by the county court for Holt County, 
Nebraska, and thereafter affirmed by the district court for Holt 
County, which found that the parental rights of S.N. to her 
minor child, A.L.N., should be terminated.  

No benefit to anyone can be served by detailing all of the 
facts of this case. Suffice it to say it was a self-fulfilling 
prophecy. The natural mother, in her middle 20s, gave birth to 
this minor child in November of 1980. It appears from the 
record as if the identity of the child's father is unknown. During 
the first 26 months of the child's life, she lived with her natural 
mother. From January 19, 1983, however, the child has been in 
foster care for all but 1 month.  

The Department of Social Services' initial contact with the 
mother and child came shortly after the child's birth, when a 
call was received by the department from someone who was 
concerned about the manner in which the child was being cared 
for. While nothing was done immediately, soon thereafter, on 
February 25, 1981, contact was again made by the welfare 
department with the mother. The caseworker who made the 
initial contact testified that the home was definitely "not neat" 
and that there was an "objectionable smell" throughout the 
whole house. The caseworker testified that in 90 to 95 percent
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of the times she visited the house it was "a mess." Furthermore, 
she testified that the mother improperly bathed the child and 
had problems feeding the child. Custody of the child was 
temporarily taken from the mother but was thereafter given 
back to her and she was afforded an opportunity to mend her 
ways. The record discloses, however, that little, if anything, was 
done in that regard. One of the mother's housemates, on several 
occasions, called the police to indicate her concern, and at a 
hearing another housemate testified: 

A. Well, she wasn't feeding her right. And, I have - I 
did get up one morning, [the child] was running around 
outside with no clothes on whatsoever. And, anytime [the 
child] did anything she would pop her or yell at her, tell her 
to fuck off or she'd say fuck you daughter.  

After this earlier hearing the mother's right to the child was 
terminated. However, due to the fact that improper notice was 
given, the decision was reversed on appeal.  

Soon thereafter, the State, once again, began termination 
procedures. Throughout the next 16 months, various hearings 
were held regarding the mother's fitness. During all of this time, 
the child was in foster care. The mother apparently agreed to 
follow a case plan developed for her. Her compliance with the 
plan, however, was extremelypoor. Part of the reason she failed 
was due to the fact that she began living with a male companion 
who was an alcoholic. During this time, she lived in several 
cities throughout Nebraska and rarely contacted her 
caseworker or made any real efforts to work on her case plan.  
Furthermore, during the 22 months from the time she lost 
custody of the child until the time of the final termination, she 
made little effort to take advantage of her visitation rights with 
her daughter. She claimed that this was due to the fact that the 
foster parents told her that the visits upset the child. However, 
she was somewhat lax with regard to showing up for court 
hearings as well. And while it appears that in the months before 
the final termination hearing, the mother was making some 
progress, it was clear that the progress was slow and would not, 
for a long time, if ever, be sufficient to permit her to adequately 
care for the child.  

On October 2, 1984, the county court determined the child to
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be a person within the meaning of Neb. Rev. Stat.  
§ 43-247(3)(a) (Reissue 1984), but gave the mother until 
December 4, 1984, in which to "straighten up." On December 4, 
1984, the final dispositional hearing commenced but was 
continued to March 19, 1985, in order to receive mental health 
evaluation reports on both the mother and the child. Finally, on 
March 19, 1985, the court terminated the parental rights of the 
mother to the child. An appeal was taken by the mother to the 
district court for Holt County, Nebraska, which affirmed the 
decision.  

In proceeding to review the order, we are mindful of the fact 
that an appeal to the Supreme Court from an order terminating 
parental rights is reviewed by this court de novo on the record.  
See In re Interest of VB. and Z.B., 220 Neb. 369, 370 N.W.2d 
119 (1985). Such an order must be supported by clear and 
convincing evidence and should be issued only as a last resort 
where no reasonable alternative exists. See In re Interest of RE, 
222 Neb. 44, 381 N.W.2d 921 (1986). Nevertheless, the primary 
consideration in such cases is the best interests of the child. As 
we observed in In re Interest ofD., 218 Neb. 23, 29, 352 N.W.2d 
566, 570 (1984): "A child cannot be left suspended in foster 
care, and should not be required to exist in a wholly inadequate 
home. Further, a child cannot be made to await uncertain 
parental maturity." 

A review of the record simply discloses that, try as she might, 
the mother in this case was simply unequipped and would 
remain unequipped to provide the child with the type of care 
that a child was entitled to receive. When the child was in the 
custody of the mother, the child was inadequately cared for.  
And when the child was out of the custody of the mother, the 
mother nearly abandoned her.  

When one reviews the entire record, though one may 
disagree with specific findings made by the county court, a de 
novo examination of the overall record results in the conclusion 
that the best interests of the child demand that the mother's 
parental rights be terminated. As we observed in In re Interest 
of S., 217 Neb. 369, 372, 348 N.W.2d 138, 140 (1984), and 
earlier in In re Interest of J. and R., 216 Neb. 183, 342 N.W.2d 
660 (1984): " '[Tihe juvenile court could not place the children
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with the natural mother, and indefinite foster care was 
unacceptable. The court clearly had no alternative but the 

termination. . . .' " 
The evidence in this case clearly and convincingly establishes 

that the mother has simply failed to take advantage of the 
opportunities afforded her, both by the court and by the 
caseworkers. Her inability to care for her child and her 
apparent indifference to that inability has persisted for nearly 
all of the child's young life. It indicates that the mother is simply 
not able to fulfill her duties as a mother at any level. Although 
the right of the parent to maintain custody of his or her child is a 
natural right protected by the Constitution, such parental right 
is subject to the paramount interest which the public has in the 
protection of the rights of a child. See In re Interest of M., 215 
Neb. 383, 338 N.W.2d 764 (1983). When a parent cannot 
rehabilitate herself within a reasonable time, the best interests 
of the child require that a final disposition be made without 
delay. See, In re Interest of M., supra; In re Interest of R.D.J.  
and K.S.J., 215 Neb. 724, 340 N.W.2d 415 (1983). We believe 
that the decision of the district court affirming the decision of 
the county court was correct and must be affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. HAROLD C. ISIKOFF, ALSO 

KNOWN AS HERBERT SAMUEL CHRISTENSEN, JR., APPELLANT.  

392 N.W.2d 783 

Filed August 22, 1986. No. 86-248.  

1. Postconviction: Effectiveness of Counsel: Proof. In order to establish a right to 

postconviction relief based on a claim of ineffective counsel, the criminal 

defendant has the burden to prove that counsel failed to perform at least as well 

as a lawyer with ordinary training and skill in the criminal law or that he failed to 

conscientiously protect his client's interests. Further, he must show on the record 

how he suffered prejudice in the defense of his case as a result of the counsel's 

action during trial.  

2. Records: Appeal and Error. In a case on appeal it is the responsibility of an 

appellant to see that the record in this court contains all of the matters which an 

appellant wants this court to consider in deciding the case.
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3. Effectiveness of Counsel: Proof. The burden is on the defendant to show on the 
record how he or she suffered prejudice in the defense of the case in order to 
make a claim of ineffective counsel.  

4. Postconviction: Appeal and Error. It is within the discretion of the district court 
to determine whether counsel shall be appointed in a postconviction proceeding 
to represent defendant on appeal to this court, and in the absence of a showing 
of abuse of discretion, the failure to appoint counsel is not error.  

Appeal from the District Court for Lincoln County: JOHN P.  
MURPHY, Judge. Affirmed.  

Harold C. Isikoff, pro se.  

Robert M. Spire, Attorney General, and Steven J. Moeller, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Harold C. Isikoff appeals the dismissal of his first 
postconviction application. On March 12, 1981, the appellant 
was convicted by jury of escape, defined in Neb. Rev. Stat.  
§ 28-912(1) (Reissue 1985). At a later hearing he was 
determined to be a habitual criminal under Neb. Rev. Stat.  
§ 29-2221 (Reissue 1985). The appellant was sentenced to a 
term of not less than 11 nor more than 11'/2 years at the 
Nebraska Penal and Correctional Complex, to be served 
consecutively to other sentences. In an amended motion for 
new trial, appellant claimed newly discovered evidence, 
supported by a letter and affidavit of William R. McCloud.  
That motion was overruled. Isikoff appealed his conviction and 
sentence directly to this court, raising various issues in his 
assignments of error. That appeal is reported at State v. Isikoff, 
210 Neb. 345, 314 N.W.2d 30 (1982). The judgment was 
affirmed.  

The appellant initiated postconviction proceedings in the 
district court for Lincoln County on January 29, 1986. Based 
on a review of the bill of exceptions from trial, the district court 
file, and the reported opinion cited above, the district court 
determined that the appellant was not entitled to 
postconviction relief and dismissed his application without an
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evidentiary hearing. Isikoff appeals pro se.  
Seventeen errors have been assigned, four of which were 

assigned verbatim on the appellant's direct appeal to this court: 

errors 1, 2, 3, and 6. Six more assignments paraphrase other 

errors assigned on direct appeal: errors 9, 10, 11, 15, 16, and 17.  

As we have stated repeatedly, a motion for postconviction relief 

cannot be used to secure review of issues which have already 
been litigated on direct appeal. State v. Hurlburt, 221 Neb. 364, 
377 N.W.2d 108 (1985); State v. Boyer, 220 Neb. 312, 369 
N.W.2d 644 (1985); State v. Brown, 220 Neb. 305, 369 N.W.2d 
639 (1985). Those assignments of error will not be considered.  

We have also stated that issues which were known to 
defendant and counsel at the time of trial and were capable of 
being raised in a direct appeal, but were not raised in 
defendant's direct appeal, are not proper grounds for 
postconviction relief. State v. Hurlburt, supra; State v.  
Shepard, 208 Neb. 188, 302 N.W.2d 703 (1981); State v.  
Weiland, 190 Neb. 111, 206 N.W.2d 336 (1973). As such, the 
appellant's claim that he was maliciously prosecuted by the 
county attorney and his claim of bias on the part of the 
presiding district judge are also denied.  

Three of the remaining errors concern two issues which were 
known to appellant and trial counsel subsequent to trial but 
prior to direct appeal, the use of tainted jurors and refusal to 
allow McCloud to testify: errors 4, 5, and 7. Isikoff claims 
ineffectiveness of counsel in their omission on direct appeal.  

"In order to establish a right to post conviction relief 
based on a claim of ineffective counsel, the criminal 
defendant has the burden to prove that counsel failed to 
perform at least as well as a lawyer with ordinary training 
and skill in the criminal law or that he failed to 
conscientiously protect his client's interests. Further, he 
must show on the record how he suffered prejudice in the 
defense of his case as a result of the counsel's action during 
trial. . . ." 

(Emphasis in original.) State v. Hochstein, 216 Neb. 515, 518, 
344 N.W.2d 469, 472 (1984).  

In an amended motion for new trial, Isikoff's trial counsel 
alleged that he had obtained newly discovered evidence material 
to the defendant which could not, with reasonable diligence,



223 NEBRASKA REPORTS

have been discovered and produced at trial. Attached was an 
affidavit by William R. McCloud, who was incarcerated with 
Isikoff in the Lincoln County jail prior to Isikoff's escape. The 
affidavit stated that McCloud informed the authorities of 
Isikoff's plans for escape 1 day prior to the actual escape.  

Since that evidence was contrary to testimony by Jack 
Sexton, investigator for the Lincoln County Sheriff's 
Department, that he had no prior information of the planned 
escape, trial counsel alleged that Isikoff was denied a fair trial.  
The motion for new trial was denied and counsel did not appeal 
that ruling.  

In his postconviction appeal Isikoff claims that the trial 
court erred in that it "did not allow" William McCloud to 
testify on the motion for new trial with regard to an 
"entrapment defense." Isikoff argues that this issue would have 
been raised on direct appeal but for ineffectiveness of counsel.  
Ignoring the fact that there is no record that the court was 
requested to hear the testimony of McCloud nor that the 
question of entrapment had been raised, McCloud's affidavit 
made it very clear that the newly discovered evidence did not 
support the defense of entrapment. It was not error for the trial 
judge to deny the motion for new trial without hearing 
McCloud's testimony, nor was it ineffective representation for 
trial counsel to fail to appeal that matter.  

The appellant also bases his claim of ineffectiveness of 
counsel on his trial attorney's failure to appeal the impaneling 
of tainted jurors. Isikoff claims that, at voir dire, three named 
members of the jury pool stated that they had read newspaper 
reports that Isikoff had been charged as a habitual criminal.  
Section 29-2221 provides in part as follows: "(2) Where 
punishment of an accused as an habitual criminal is sought ...  
the fact that the accused is charged with being an habitual 
criminal shall not be an issue upon the trial of the felony charge 
and shall not in any manner be disclosed to the jury." 

Isikoff claims further that although his attorney "objected" 
to these jurors at trial, they remained on the jury panel. In 
dismissing the appellant's postconviction application, the 
district court judge interpreted Isikoff's allegations in the 
following manner:
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The applicant's complaint that he was denied effective 
assistance of counsel is without merit. The applicant states 
that three jurors had indicated they had read about the 
applicant being charged as an habitual criminal in the 
newspaper. The applicant admits that his attorney 
objected to these individuals. (The Court assumes that the 
applicant means that the attorney for the applicant moved 
to have these jurors stricken for cause.) The voir dire in 
this matter was not recorded and this objection is not on 
the record. However, all three of the jurors indicated by 
the applicant as having read articles concerning him were 
stricken by the applicant and his attorney and did not sit 
on the trial of the case. Since there was no record of the 
voir dire, and since these jurors were stricken by the 
defendant, no appeal of this issue would have been 
fruitful, and, further, that [sic] there was no infringement 
on the right of the applicant which would have made the 
judgment void or voidable under the constitution of this 
state or the Constitution of the United States.  

No evidence of juror bias appears in the record filed with this 
court. Although the appellant's brief refers to exhibit 1, 
attached to his application for postconviction relief, in support 
of his allegations, no such exhibit has been submitted to this 
court. It is the responsibility of an appellant to see that the 
record in this court contains all of the matters which an 
appellant wants this court to consider in deciding the case.  
Ingersiew v. Bartholomew, 216 Neb. 836, 346 N.W.2d 258 
(1984). There being no evidence of juror bias, we must deny 
appellant's claims regarding that matter.  

Inasmuch as a defendant must show on the record how he 
suffered prejudice in the defense of his case in order to make a 
claim of ineffective counsel, State v. Hochstein, 216 Neb. 515, 
344 N.W.2d 469 (1984), that related argument is also rejected.  

The remaining errors assigned by appellant include a claim 
that the sentence was excessive and that the court improperly 
used prior felony convictions to enhance his sentence. These 
claims are not proper subjects for postconviction relief and 
could have been raised on direct appeal.  

Finally, defendant claims that the trial court erred in denying
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him appointed counsel on this appeal. It is within the discretion 
of the district court to determine whether counsel shall be 
appointed in a postconviction proceeding to represent 
defendant on appeal to this court, and in the absence of a 
showing of abuse of discretion, the failure to appoint counsel is 
not error. State v. Paulson, 211 Neb. 711, 320 N.W.2d 115 
(1982).  

The district court committed no error in denying 
postconviction relief, and its judgment is affirmed.  

AFFIRMED.  

CHARLOTTE M. SCHROEDER, APPELLEE, V. CARL L. SCHROEDER, 

APPELLANT.  

392 N.W.2d 787 

Filed August 22, 1986. No. 86-293.  

1. Dismissal and Nonsuit. A plaintiff may enter a dismissal as a matter of right at 
any time before final submission of a case.  

2. . Collateral consequences, such as subjection to further litigation, do not 
interfere with one's right of dismissal.  

3. . A dismissal may be conditional where it would deprive or endanger a 
right accrued to the adverse party in the very cause sought to be dismissed.  

4. . Final submission contemplates submission on both the law and the facts 
when nothing remains to be done in order to render the submission complete.  

Appeal from the District Court for Burt County: DARVID D.  
QuIsT, Judge. Affirmed.  

Clarence E. Mock of Johnson and Mock, for appellant.  

Jon S. Okun of Higgins, Okun & Calkins, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
The appellee wife, Charlotte M. Schroeder, sued to dissolve 

her marriage to the appellant husband, Carl L. Schroeder. After 
the entry of certain temporary orders, the court, upon motion
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of the wife, dismissed the suit without prejudice at the wife's 
costs. The husband appeals from the ruling denying his motion 
either that conditions be imposed upon the dismissal or that it 
be vacated. He asserts that ruling was erroneous because the 
court should not have ordered the suit dismissed without a 
hearing after notice to him. We affirm.  

The transcript reveals that the wife filed her petition on 
August 14, 1985, and on that same day obtained an order 
restraining the husband from disposing of the parties' property, 
except in the usual course of business or for the necessaries of 
life.  

Thereafter, on September 11, 1985, the court entered an 
order which permitted the wife to occupy the family residence 
during the pendency of the proceeding, and required the 
husband to pay certain temporary support and other specified 
debts.  

On March 6, 1986, the husband represented to the court that 
the wife was removing property from the family residence and 
obtained an order restraining her from disposing of any 
property except in the usual course of business or for the 
necessaries of life and directing her "to account for all unusual 
expenditures made after" service upon her of the order. The 
record does not reflect whether this order was served upon the 
wife.  

On March 7, 1986, the wife filed the motion which resulted in 
dismissal of her suit, as stated previously.  

The husband then, on March 11, 1986, moved for an order 
vacating the dismissal or, in the alternative, that it be 
conditioned upon the return of the property removed from the 
parties' residence and the imposition of a reasonable attorney 
fee attendant to obtaining the March 6 order.  

Neb. Rev. Stat. § 25-601 (Reissue 1985) provides, "An 
action may be dismissed without prejudice to a future action ...  
by the plaintiff, before the final submission of the case to the 
jury, or to the court where the trial is by the court . . . ." 

We have held that a plaintiff may enter a dismissal as a matter 
of right at any time before final submission of a case, Koll v.  
Stanton-Pilger Drainage Dist., 207 Neb. 425, 299 N.W2d 435 
(1980), and that the matter is not one of judicial grace or
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discretion, Dawson v. Papio Nat. Resources Dist., 210 Neb.  
100, 313 N.W.2d 242 (1981), supp. op. 210 Neb. 612, 316 
N.W.2d 311 (1982).  

Dawson noted, however, that a plaintiff's right to dismiss 
does not affect the right of the other party to proceed on its 
petition or counterclaim and that where justice and equitable 
principles require, the court may attach conditions to the 
dismissal. While Dawson does not elaborate on what 
conditions can be attached or when it is appropriate to do so, 
Feight v. Mathers, 153 Neb. 839, 46 N.W.2d 492 (1951), does, 
largely by way of dicta, address those issues.  

The Mathers court, in the course of ruling that the trial court 
improperly denied dismissal of certain counterclaims pending 
after the plaintiff's petition had been adjudicated, noted that 
collateral consequences, such as subjection to further litigation, 
do not interfere with one's right of dismissal. The Mathers court 
further observed, however, that dismissal may properly be 
conditional where it would deprive or endanger a right accrued 
to the adverse party in the very cause sought to be dismissed. In 
the absence of such, the right to dismiss is absolute. See, also, 
Horton v. State, 63 Neb. 34, 88 N.W. 146 (1901); Blue River 
Power Co. v. Hronik, 116 Neb. 405, 217 N.W. 604 (1928).  

The husband rests his argument almost exclusively on 
Werner v. Werner, 186 Neb. 558, 184 N.W.2d 646 (1971).  
Therein, after the respondent filed a demurrer and application 
for allowances, but before the court had taken any action on 
either, the petitioner dismissed his action. The respondent 
objected, and the trial court entered an order striking the 
dismissal. This court reversed and declared the lower court's 
order striking the dismissal to be a nullity.  

The Werner court noted that civil actions may be dismissed 
without leave of court at any time before final submission of 
the case. However, by way of dicta the court also stated, "In an 
action for divorce, until the trial court enters an order imposing 
some obligation, the plaintiff has an unqualified right to 
dismiss his petition without leave of court, regardless of the 
nature of the pleadings on file." Id. at 559-60, 184 N.W.2d at 
647.  

The husband urges that since an order for temporary support
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and two restraining orders had been entered imposing 

obligations, the wife no longer had an unqualified right to 

dismiss her suit.  
The Werner dicta is not controlling. First of all, as the record 

does not establish that the March 6 order was ever served upon 

the wife, we cannot say that any obligation of any kind was ever 

imposed upon her. However, we do not consider the imposition 

of obligations in the Werner sense material to the application of 

the plain language of § 25-601.  
So far as the record reflects, the husband filed no request for 

affirmative relief on the merits of the cause. Thus, he left the 

suit entirely within the control of the wife.  
There is no question but that the suit had not been finally 

submitted at the time the wife moved for its dismissal. Final 

submission contemplates submission on both the law and the 

facts when nothing remains to be done in order to render the 

submission complete. See, Koll v. Stanton-Pilger Drainage 

Dist., supra; Plattsmouth Loan & Bldg. Ass'n v. Sedlak, 128 

Neb. 509, 259 N.W. 367 (1935); Bee Building Co. v. Dalton, 68 
Neb. 38, 93 N.W. 930 (1903). See, also, Piatt v. Realty Co., 342 

Mo. 772, 117 S.W.2d 327 (1938).  
Here, the parties did no more than seek temporary orders to 

operate during the pendency of the wife's suit; the parties had 

not yet finally submitted the cause to the court for adjudication 

on the merits.  
Once the wife's petition was dismissed, there was nothing 

invoking the court's jurisdiction over these parties.  

Consequently, the temporary orders perished at the moment the 

wife's suit ceased to exist.  
Contrary to the husband's suggestion, no right acquired by 

him during this suit has been endangered or lost to him. The suit 

was dismissed at the wife's costs; no attorney fee had been 

awarded to him; and none of his property rights were 

permanently affected. Should the marital relationship not 

survive the dismissal of this suit and a second suit be filed, the 

court having jurisdiction will, in considering the adjustment of 

the parties' property rights, then be empowered to consider the 

manner in which each party has treated the marital assets in the 

past.  
AFFIRMED.
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RICHARD D. MYERS, TRUSTEE IN BANKRUPTCY, SUBSTITUTED FOR 
DAVID SIGNOR AND CAROLYN SIGNOR, BANKRUPTS, APPELLANT, V.  

NATIONAL TRANSPORTATION, INC., A NEBRASKA CORPORATION, 

AND LANNY N. FAUSS, APPELLEES.  

393 N.W.2d 43 

Filed August 29, 1986. No. 85-317.  

Directed Verdict. In considering a motion for a directed verdict, the moving party is 
deemed to have admitted as true all the material and relevant evidence admitted 
which is favorable to the party against whom the motion is directed, and, 
further, the party against whom the motion is directed is entitled to the benefit of 
all proper inferences which can reasonably be deduced therefrom.  

Appeal from the District Court for Sarpy County: RONALD 

E. REAGAN, Judge. Affirmed.  

George H. Moyer, Jr., of Moyer, Moyer, Egley & Fullner, for 
Signors.  

Daniel P. Chesire of Kennedy, Holland, DeLacy & Svoboda, 
for appellees.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
This is an appeal from an order of the district court for Sarpy 

County which granted defendants' motion for a directed 
verdict and dismissed Signors' suit for breach of contract. We 
affirm.  

The plaintiff David Signor began working for the defendant 
National Transportation, Inc., as a truckdriver in March of 
1972. National is a Nebraska corporation with a certificate of 
operating authority as a truck line. At the time of Signor's 
employment, Lanny Fauss, a high school acquaintance, was 
part owner and president of the company. In addition, Fauss 
was the owner and president of Cargo Leasing Corporation, a 
company that purchased equipment and leased it to National.  
In May of 1976 Cargo was absorbed by National, and Fauss 
became the sole stockholder of National. The parties stipulated 
that the two companies would be treated as one and the same 
for purposes of this litigation.
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In March of 1973 Signor approached Fauss about becoming 
an owner-operator of a truck. The evidence is in dispute as to 
whether Signor had been fired from his job prior to this. In any 
event, with Fauss' approval Signor went to Hastings Motor 
Truck Co. and arranged to purchase a 1968 Kenworth truck. He 
was unable to provide enough downpayment, so Fauss 
guaranteed a loan from the Bank of Norfolk for $1,500. In 
addition, Fauss signed the truck purchase agreement, through 
Cargo Leasing, and the vehicle was purchased and titled in the 
name of Cargo.  

Immediately thereafter, Signor contracted to lease the truck 
exclusively to National for a period of I year. Signor hauled 
loads for National, and in return received 32 cents per mile as 
compensation. National deducted from Signor's gross pay the 
cost of licenses, taxes, insurance, workers' compensation, 
advances made to Signor prior to his trips, and fuel expenses 
which were charged to National. In addition, National paid 
Cargo for the truck payments, and Cargo in turn paid Hastings 
Motors' assignee.  

Signor experienced numerous mechanical problems with the 
1968 truck and, at one point, was forced to obtain another loan 
in order to pay for repairs. Prior to March of 1974, the truck 
suffered a major breakdown, requiring expensive repairs.  
Signor discussed with Fauss the possibility of acquiring a 
different truck.  

As a result, Signor made arrangements to trade in the 1968 
vehicle for a 1974 Diamond Reo truck. The purchase agreement 
was again signed by Signor and Lanny Fauss for Cargo 
Leasing, and the purchaser was listed as Cargo. In addition, 
Fauss had Mr. and Mrs. Signor execute a security agreement 
which provided for Cargo to repossess the truck in the case of 
default, removal of the chattel, or failure to keep it insured.  
Signor also contracted to lease the Diamond Reo exclusively to 
National for a period of 1 year, commencing March of 1974. At 
the time of the purchase of this second vehicle, Signor was 
indebted to National in the amount of $3,043.85, as his 
expenses had exceeded his revenues during the term of the first 
lease.  

Signor took dispatch from National and was paid 37 cents a
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loaded mile and 30 cents an unloaded mile. Signor conducted 
himself just as he had when driving the previous vehicles. He 
received advances from National prior to his trips, charged fuel 
at filling stations where National had an account, and took 
advances from other companies when National leased out his 
services. National accounted to Signor with settlement sheets 
for each run that he went on. The company deducted his 
expenses, including all advances, and usually applied any credit 
balance on his account.  

The evidence shows that National made two payments to 
Cargo on the second truck, and thereafter failed to pay any 
more. During this time, Signor remained indebted to National, 
never owing less than $2,400, and at one point owing $6,300. In 
August of 1974 Signor returned from a run on the 24th. He 
testified that he called in to National for more work from the 
25th to the 30th, but no loads were available.  

On August 30 Fauss and another man came to Signor's house 
to repossess the truck. Signor was at the home of a friend, 
where he was contacted by his wife. After seeing Fauss confer 
with the police, Signor got in the truck and took it to a friend's 
house in another county. Fauss and the police pursued him, and 
when they reached the county line they contacted the Stanton 
County sheriff, who assisted them in reclaiming the vehicle.  

The Signors filed this suit in August of 1979, alleging breach 
of contract against both National and Cargo. Initially, the trial 
judge sustained the motion of the defense for a summary 
judgment based on the statute of limitations. This court 
reversed that ruling in Signor v. National Transp., Inc., 217 
Neb. 667, 351 N.W.2d 58 (1984). On remand, a trial was held, 
and at the end of all the evidence the court sustained the 
defendants' motion for a directed verdict.  

Prior to the commencement of this litigation, and in 1974, 
both of the Signors had filed bankruptcy proceedings and had 
received discharges. While the trial of the present action was 
pending, the Signors filed bankruptcy proceedings for a second 
time, in 1982, which were still active at the time of trial. It was 
for that reason that Richard D. Myers was substituted, 
following conclusion of the trial, as a party to this action.  
However, no further reference to the trustee is necessary in this
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opinion.  
The assignments of error are that (1) the judgment is 

contrary to law, (2) the judgment is contrary to the evidence, (3) 
the court erred in sustaining defendants' motion for a directed 
verdict, (4) the court erred in dismissing Signors' petition, and 
(5) the court erred in refusing to admit into evidence 
interrogatory answers given by National.  

We first address the threshold jurisdictional issue of whether 
the Signors were the real parties in interest at the time this suit 
was filed in August of 1979. The trial judge indicated that 
because Signors' claim against National was scheduled as a 
contingent claim in their 1974 bankruptcy and was not 
abandoned with court approval, the trial court had no 
jurisdiction. This issue is governed by bankruptcy rule 608, 
which was in effect at the time of Signors' discharge in 1975. It 
reads: 

The court may, on application or on its own initiative 
and after hearing on such notice as it may direct, approve 
the abandonment of any property and, without reopening 
the case, may direct the abandonment of any property of 
inconsequential value discovered after a case is closed. If a 
case is closed without administration of property of the 
estate that has been scheduled, the property shall be 
deemed to have been abandoned with the approval of the 
court, and on request the court may, without reopening 
the case, enter an order approving the abandonment.  

(Emphasis supplied.) See 11 U.S.C. app. rule 608 (1982).  
An examination of the Signors' 1974 bankruptcy shows that 

the claim was indeed scheduled, but the record is silent as to any 
disposition of the property. This appears to be the precise 
circumstance contemplated by rule 608. The scheduled claim is 
thus deemed to have been abandoned with court approval.  
Further, the Signors' previous trustee in bankruptcy prepared 
for the court an affidavit which stated that all assets of the 
bankrupts' estate were exempted, abandoned, or disclaimed, 
which "resulted in returning said assets to the bankrupts subject 
to any valid liens or encumbrances thereon." Resultingly, the 
claim became the property of the Signors, and they were the real 
parties in interest at the time of filing.
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The second, third, and fourth assignments of error 
essentially argue that the trial court erred by directing a verdict 
on behalf of the defendants. In considering a motion for a 
directed verdict, 

the moving party is deemed to have admitted as true all the 
material and relevant evidence admitted which is 
favorable to the party against whom the motion is 
directed, and, further, the party against whom the motion 
is directed is entitled to the benefit of all proper inferences 
which can reasonably be deduced therefrom.  

Farm Bureau Life Ins. Co. v. Luebbe, 218 Neb. 694, 697, 358 
N.W.2d 754, 757 (1984).  

It is first necessary to frame the issues by examining the 
pleadings. Signors' amended petition alleges the various truck 
purchase agreements, the security agreements, and the lease 
agreements previously mentioned. It then alleges that National 
expressly and impliedly covenanted "to furnish plaintiffs with 
sufficient hauling to pay for the truck, fuel, oil, maintenance, 
repairs, taxes, insurance, licenses and road expenses" and that 
"plaintiffs should reasonably have been able to earn $15,000.00 
per year as wages and profits from the lease of said truck, at a 
minimum." The Signors then allege that National breached its 
agreement by seizing Signors' truck and failing to provide 
Signors with hauling as promised; failed to account to Signors 
for sums earned and withheld from amounts earned by Signors 
for licenses, taxes, permits, and insurance; and failed to 
account to Signors for use of the truck by National when 
National seized the truck and incorporated it into its own fleet.  

National, by its answer, admitted the written agreements as 
alleged; denied any oral agreements; denied that it ever 
promised to provide insurance, licenses, or tags for Signor; and 
denied that there were any promises or covenants to furnish 
sufficient hauling to pay the specified expenses and profits. It 
further alleged that Signor refused to work according to the 
terms of the various contracts and that Signor breached the 
agreements by making unauthorized charges, failing to take 
dispatches, hauling for other carriers, and failing to properly 
service the truck.  

Both lease agreements contained identical language with
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regard to Signor's obligation to haul and National's duty to 
furnish business to Signor. Those sections provide as follows: 

The CONTRACTOR [Signor] hereby agrees to furnish 
to the CARRIER [National] continuously and exclusively 
for a period of one year from the date hereof, the motor 
vehicle equipment which is more particularly described in 
Appendix A and by this reference made a part hereof, and 
the labor to perform all work necessary for the 
transportation of such commodities as may be provided 
by the CARRIER for transportation by the 
CONTRACTOR from time to time. CARRIER agrees to 
exercise every reasonable effort to furnish to 
CONTRACTOR for transportation as much traffic as is 
reasonably possible during the period of this contract.  
This is not to be construed as an agreement by the 
CARRIER to furnish any specific number of pounds of 
commodities for transportation by the CONTRACTOR 
at any particular time, or at any particular place.  

Dismissing from consideration the rather obvious conclusion 
that the written contract is in no way ambiguous to the extent 
that parol evidence is admissible to explain the plain language 
of the contract, there is no evidence whatsoever which would 
support Signors' allegation. Not only does National's 
agreement to "exercise every reasonable effort to furnish" 
transportation fall far short of guaranteeing Signor sufficient 
haulage to pay all expenses plus a $15,000-per-annum profit, 
the language of the contract specifically renounces any such 
interpretation.  

Finally, Signors allege that National breached its agreement 
by seizing Signors' truck. National seized the truck pursuant to 
the security agreement executed by the parties. Paragraph 6 of 
that agreement provides: 

In the case of a failure to pay the contract price [by 
Signors] or any installment thereof ... the secured party 
[National] . . . shall be at liberty from that time, and he 
[sic] is authorized to enter into and upon any place or 
places where the chattel property may then be, and to 
retake the same and cancel this agreement, and to retain 
all payments made ....
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There is no dispute that the Signors were in default on their 
security agreement.  

We conclude that the record discloses no credible evidence on 
which a jury could properly proceed to find a verdict for the 
Signors. The trial court was correct in directing a verdict in 
favor of the defendants.  

However, before finally disposing of this case we must 
address Signors' complaint that the trial court erred in 
excluding the offer into evidence of answers to interrogatories 
given by National's president, Lanny Fauss. Signors insisted 
that such answers would have impeached testimony earlier 
given by Fauss. However, on cross-examination Fauss 
acknowledged the erroneous testimony which the impeachment 
evidence would have confirmed. There was no abuse of 
discretion in the trial court's ruling regarding these offers of 
proof. Tank v. Peterson, 219 Neb. 438, 363 N.W.2d 530 (1985).  

The judgment of the district court is affirmed.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V. JAMES M. SAYLOR, APPELLANT.  

392 N.W.2d 789 

Filed August 29, 1986. No. 85-724.  

1. Confessions: Right to Counsel. If a defendant indicates during the course of 
custodial interrogation the desire to consult with an attorney before answering 
any questions, interrogation must cease until an attorney is present.  

2. Criminal Law: Arrests. The ultimate inquiry regarding the custodial status of a 
suspect is simply whether there is a formal arrest or restraint on freedom of 
movement of the degree associated with a formal arrest.  

3. Criminal Law: Police Officers and Sheriffs: Arrests. A policeman's 
unarticulated plan has no bearing on the question whether a suspect was in 
custody at a particular time; the only relevant inquiry is how a reasonable man in 
the suspect's position would have understood his situation.  

4. Constitutional Law: Right to Counsel: Confessions. Once the sixth amendment 
right to counsel has attached, the State must honor that right and may not 
secretly and deliberately interrogate the defendant in the absence of counsel.
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5. Constitutional Law: Right to Counsel. A person's 6th and 14th amendments 
right to counsel attaches only at or after the time that adversary judicial 

proceedings have been initiated against him.  
6. : . The right to counsel attaches at or after the initiation of 

adversary judicial criminal proceedings-whether by way of formal charge, 
preliminary hearing, indictment, information, or arraignment.  

7. _ : . The sixth amendment right to counsel does not attach until after 

the initiation of formal charges.  
8. _ : . The purpose of the sixth amendment is to assure in any criminal 

prosecution that the accused shall not be left to his own devices in facing the 
prosecutorial forces of organized society.  

Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed.  

Patrick W. Healey and Susan Jacobs, for appellant.  

Robert M. Spire, Attorney General, and Lynne R. Fritz, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  
The defendant, James M. Saylor, was convicted of second 

degree murder and sentenced to life imprisonment. He has 
appealed and has assigned as error the overruling of his motion 
to suppress statements made by him to Jeffrey Menard and 
David Timm.  

The defendant's grandmother, Lena C. Saylor, was found 
dead in her home in Lincoln, Nebraska, on April 27, 1984. A 
neighbor had observed a white male in his late teens or early 
twenties running from Mrs. Saylor's home at about 5:30 a.m.  
that day. The police were called shortly thereafter. The 
parties stipulated that the pathologist who performed the 
autopsy on Lena Saylor's body would testify with a reasonable 
degree of medical certainty at trial that the cause of her death 
was respiratory arrest, and while Mrs. Saylor could have died of 
natural causes, the cause of the respiratory arrest was most 
probably smothering.  

Following Lena Saylor's death, Jeffrey Menard and David 
Timm, friends and associates of the appellant, notified police 
authorities about conversations between the appellant and
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themselves in which the defendant had indicated that he was 
thinking about killing his grandmother so that he could receive 
an expected inheritance.  

On Saturday, April 28, 1984, Detective Sorensen of the 
Lincoln Police Department asked the defendant to come to the 
police station to be fingerprinted. The defendant arranged to 
meet Sorensen that afternoon and voluntarily went to the 
station at about 12:35 or 12:40 p.m. The defendant was then 
fingerprinted but not released. The defendant was taken to the 
chief of police's office, where he signed a Miranda warning and 
waiver form at 1:05 p.m. and was then questioned. Within a 
short period of time the detective's questions became 
accusatory. At that point, approximately 1:35 to 1:40 p.m., the 
defendant stated that he did not wish to be questioned further 
unless an attorney was present. The defendant was then placed 
in a holding cell but was not permitted to contact an attorney.  
He was kept in police custody at the station until 8 or 8:30 that 
evening.  

During the time at the police station, the defendant estimated 
that he requested counsel on 15 to 20 occasions but was never 
given the opportunity to call a lawyer. He testified at the 
suppression hearing that each time he requested the assistance 
of counsel, Detective Sorensen would attempt to reengage him 
in discussions about Lena Saylor's death, despite the fact that 
he had not been given the opportunity to contact counsel. He 
also testified that Detective Peschong informed him that he was 
under arrest. There is no evidence that the defendant made any 
incriminating statements regarding his grandmother's death 
while in custody at the police station between 12:35 and 8:30 
p.m.  

Sometime after 8 that evening, two police detectives drove 
the appellant to his parents' home. During this trip, the 
defendant asked to be taken to his girlfriend's home. The 
detectives refused to do so. One of the detectives told the 
defendant that he would not be taken there because his driving 
privileges had been suspended and the detective did not want 
the defendant to drive the truck he had left at her home.  

When the defendant arrived at his parents' house, he found 
Menard and Timm in the kitchen talking with his mother.
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Following their conversations with the police concerning 
Saylor's prior statements about killing his grandmother, 
Menard and Timm had agreed to go to Saylor's home and 
attempt to engage him in conversation about Lena Saylor's 
death. Menard agreed to wear a microphone and transmitter 
capable of picking up any conversation between the three men.  
Although reluctant at first, Menard and Timm agreed to take 
the wire in and engage the defendant in conversation because 
the police had informed them that Saylor had accused them of 
somehow being involved in the death.  

Before entering the home, Menard and Timm were 
instructed by the police on how to achieve the best transmission 
to a receiver located in a nearby patrol car. The police also 
suggested ways of initiating conversation about the death, such 
as telling the defendant they had been required to submit to a 
polygraph examination and that they had informed the police 
of the defendant's prior statements.  

Sometime after the defendant's arrival at the house, it was 
suggested that the three men go for beer. Upon their return they 
went to the defendant's basement bedroom, where they drank 
beer, listened to music, and engaged in conversation. Menard 
and Timm stayed with the defendant for 1 to 2 hours, and 
during this time incriminating statements made by the 
defendant were transmitted to and recorded by the police. In 
one of the statements, the defendant indicated that he had hired 
someone to kill his grandmother. The defendant was arrested 10 
to 15 minutes after Menard and Timm left the Saylor home. He 
was permitted to meet with an attorney for the first time the 
next morning.  

The defendant was originally charged with first degree 
murder. On December 7, 1984, he filed a motion to suppress all 
statements made by him to Menard and Timm on April 28, 
1984, and all recordings of any such statements. The motion 
alleged that the statements had been obtained in violation of the 
defendant's privilege against self-incrimination and his right to 
counsel as guaranteed by the 5th, 6th, and 14th amendments to 
the U.S. Constitution and by article I, §§ 3 and 12, of the 
Nebraska Constitution. The motion also alleged that the 
statements had been obtained in violation of the defendant's
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right to privacy. The motion was denied on April 2, 1985.  
The information was amended to charge second degree 

murder, when the defendant agreed to a bench trial. At the trial, 
tape recordings of the April 28 statements were received in 
evidence over objection.  

The defendant contends that the trial court erred in (1) 
denying his motion to suppress, because the recordings of the 
conversations with Menard and Timm were obtained in 
violation of his right against compelled self-incrimination and 
his right to effective assistance of counsel, and in (2) receiving 
the recordings in evidence over objection and in rendering 
judgment and sentence based thereon.  

With regard to the contention that the recorded statements 
were obtained in violation of Saylor's 5th and 14th amendment 
rights against compelled self-incrimination, the 5th amendment 
in pertinent part provides that no person "shall be compelled in 
any criminal case to be a witness against himself." U.S. Const.  
amend. V 

In Miranda v. Arizona, 384 U.S. 436,444, 86 S. Ct. 1602, 16 
L. Ed. 2d 694 (1966), the U.S. Supreme Court held that "the 
prosecution may not use statements, whether exculpatory or 
inculpatory, stemming from custodial interrogation of the 
defendant unless it demonstrates the use of procedural 
safeguards effective to secure the privilege against 
self-incrimination." 

Certain procedural safeguards were then set out by the 
Miranda Court, including the now familiar Miranda warnings.  
Included as a safeguard was the rule that if a defendant 
indicates during the course of custodial interrogation the desire 
to consult with an attorney before answering any questions, 
interrogation must cease until an attorney is present. This view 
was reaffirmed in Edwards v. Arizona, 451 U.S. 477, 484-85, 
101 S. Ct. 1880, 68 L. Ed. 2d 378 (1981): " [A]n accused, such as 
Edwards, having expressed his desire to deal with the police 
only through counsel, is not subject to further interrogation by 
the authorities until counsel has been made available to him, 
unless the accused himself initiates further communication, 
exchanges, or conversations with the police." See, also, State v.  
Joy, 218 Neb. 310, 353 N.W.2d 23 (1984). If Saylor had made
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incriminating statements after invoking his right to counsel, 
while in custody at the police station, it appears that the 
statements would have been inadmissible.  

The Miranda requirements and safeguards, however, do not 
apply outside the context of the inherently coercive custodial 
interrogations for which they were designed. Minnesota v.  
Murphy, 465 U.S. 420, 104 S. Ct. 1136,79 L. Ed. 2d 409(1984).  

According to the Miranda Court, custodial interrogation 
means "questioning initiated by law enforcement officers after 
a person has been taken into custody or otherwise deprived of 
his freedom of action in any significant way." Miranda, supra at 
.444. Later, in Oregon v. Mathiason, 429 U.S. 492, 97 S. Ct. 711, 
50 L. Ed. 2d 714 (1977), the Court emphasized that custody for 
Miranda purposes requires restriction of one's freedom of 
movement, because that is the type of coercive environment to 
which the Miranda safeguards were directed. See, also, State v.  
Parsons, 213 Neb. 349, 328 N.W.2d 795 (1983).  

More recently, the Court has determined that the ultimate 
inquiry regarding the custodial status of a suspect "is simply 
whether there is a 'formal arrest or restraint on freedom of 
movement' of the degree associated with a formal arrest." 
California v. Beheler, 463 U.S. 1121, 1125, 103 S. Ct. 3517, 77 
L. Ed. 2d 1275 (1983). See, also, Minnesota v. Murphy, supra.  

In the present case the trial court determined that the 
statements in question were neither compelled nor made while 
Saylor was in custody. At the outset we note that in reviewing 
the trial court's factual determinations on a motion to suppress, 
we will not overturn those findings unless they are clearly 
wrong. State v. LaChappell, 222 Neb. 112, 382 N.W2d 343 
(1986).  

Although Menard and Timm were police agents who 
deliberately elicited incriminating responses from the 
defendant, the trial court was not clearly wrong in finding that 
the statements were noncustodial.  

The defendant contends that the circumstances surrounding 
his conversation with Menard and Timm transformed the 
setting into a custodial one. In support of this notion, he points 
to evidence that the detectives refused to drive him anywhere 
but home, that the detectives did not leave, after dropping him
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off, until sometime after he could no longer see them, that he 
was flanked by two police agents at all times, and that there was 
heavy police surveillance in the area. The defendant was 
unaware that Menard and Timm were acting as police agents.  
The defendant testified at the suppression hearing that while he 
thought he might "possibly" be under surveillance when he was 
dropped off at home, he did not consider himself under arrest 
at the time of the discussion with Menard and Timm. While he 
testified that he did not know if he was free to come and go as he 
pleased during that time, he conceded that he was able to leave 
the house with Menard and Timm to get beer, without police 
interference.  

Recently, in Berkemer v. McCarty, 468 U.S. 420, 442, 104 S.  
Ct. 3138, 82 L. Ed. 2d 317 (1984), Justice Marshall wrote: "A 
policeman's unarticulated plan has no bearing on the question 
whether a suspect was 'in custody' at a particular time; the only 
relevant inquiry is how a reasonable man in the suspect's 
position would have understood his situation." 

Aside from the fact that the detectives would not take the 
defendant to his girlfriend's house nor drop him off at a street 
corner near his home, there is no evidence that he was not free 
to leave or that his freedom of movement was restricted to a 
degree associated with arrest, after he had been released at 
home. In fact, the defendant did not think that he was under 
arrest. While he testified that he was not sure if he was then free 
to come and go, the record shows that he, Menard, and Timm 
freely left the house to obtain beer. He also testified that his 
statements to Menard and Timm were freely and voluntarily 
made. He did not ask Menard and Timm to leave nor make any 
effort to avoid engaging in conversation with them. The 
evidence clearly shows that Saylor was not in custody when the 
incriminating statements were made.  

The circumstances in this case are not analogous to those in 
Orozco v. Texas, 394 U.S. 324, 89 S. Ct. 1095, 22 L. Ed. 2d 311 
(1969). In that case the U.S. Supreme Court held that the 
defendant's fifth amendment rights had been violated because 
he had been interrogated in his bedroom at 4 o'clock in the 
morning by four police officers, without the benefit of Miranda 
warnings. One of the officers in Orozco testified that the
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defendant was under arrest and not free to leave while being 
questioned.  

Because we find that the trial court's determination that 
Saylor's statements were made in a noncustodial setting was not 
clearly wrong, we conclude that the appellant's fifth 
amendment rights, as delineated in Miranda v. Arizona, 384 
U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), and Edwards 
v. Arizona, 451 U.S. 477, 101 S. Ct. 1880, 68 L. Ed. 2d 378 
(1981), were not violated by the police in this case. Instead, this 
case is more analogous to the situation presented in Hoffa v.  
United States, 385 U.S. 293, 87 S. Ct. 408, 17 L. Ed. 2d 374 
(1966), where the U.S. Supreme Court refused to suppress, on 
fifth amendment grounds, incriminating statements to an 
undercover agent. The defendant attempts to distinguish Hoffa 
on the basis that the defendant there had not yet invoked his 
right to counsel. This argument ignores the fact that Saylor's 
statements were not made in custody where the Miranda and 
Edwards safeguards were intended to apply.  

With regard to whether the defendant's sixth amendment 
rights were violated, once the sixth amendment right to counsel 
has attached, the State must honor that right and may not 
secretly and deliberately interrogate the defendant in the 
absence of counsel. See, Maine v. Moulton, 474 U.S. 159, 
106 S. Ct. 477, 88 L. Ed. 2d 481 (1985); United States v. Henry, 
447 U.S. 264, 100 S. Ct. 2183, 65 L. Ed. 2d 115 (1980); Massiah 
v. United States, 377 U.S. 201, 84 S. Ct. 1199, 12 L. Ed. 2d 246 
(1964).  

Relying on Escobedo v. Illinois, 378 U.S. 478, 84 S. Ct. 1758, 
12 L. Ed. 2d 977 (1964), the defendant argues that his sixth 
amendment right to counsel had attached prior to his 
conversation with Menard and Timm because, given the 
adversarial and accusatory nature of the interrogation at the 
police station, for all practical purposes he had been charged.  
The fact is he had not been formally charged at that point.  

In Kirby v. Illinois, 406 U.S. 682, 688, 92 S. Ct. 1877, 32 L.  
Ed. 2d 411 (1972), the U.S. Supreme Court stated that "it has 
been firmly established that a person's Sixth and Fourteenth 
Amendment right to counsel attaches only at or after the time 
that adversary judicial proceedings have been initiated against
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him." The Court also recognized that, except for Escobedo, all 
of its cases had indicated that the right attaches "at or after the 
initiation of adversary judicial criminal proceedings-whether 
by way of formal charge, preliminary hearing, indictment, 
information, or arraignment." Kirby, supra at 689. Escobedo 
was said to be inapposite as to this issue because its primary 
purpose was not to vindicate the right to counsel as such but to 
guarantee the fifth amendment right against self-incrimination.  
It was also noted in Kirby that the holding of Escobedo has been 
limited to its own facts, in Johnson v. New Jersey, 384 U.S.  
719, 86 S. Ct. 1772, 16 L. Ed. 2d 882 (1966).  

Recently, in Moran v. Burbine, 475 U.S. , 106 S. Ct.  
1135, 89 L. Ed. 2d 410 (1986), the U.S. Supreme Court 
addressed the issue of when the sixth amendment right to 
counsel attaches regarding a suspect who was in custody, 
received the Miranda warnings, signed three valid waivers, and 
made incriminating statements. The facts in Moran indicate 
that the respondent's sister had contacted an attorney for him 
after he was in custody. The attorney, upon speaking with the 
detention authorities and informing them that she would act as 
respondent's counsel, was told that the respondent would not be 
interrogated any further that evening. In fact, the respondent 
was interrogated within an hour following the attorney's call.  
The respondent was never informed of the attorney's call, nor 
did he request an attorney after waiving that right.  

On appeal Burbine's counsel, relying on Escobedo, argued 
inter alia that the sixth amendment required exclusion of his 
confessions. The Court recognized the difficulty with this 
argument, in that the interrogation sessions took place before 
Burbine had been charged.  

In resolving this issue the Court, citing to Kirby, stated that 
"subsequent decisions foreclose any reliance on Escobedo and 
Miranda for the proposition that the Sixth Amendment right, 
in any of its manifestations, applies prior to the initiation of 
adversary judicial proceedings." Moran, supra at 1145.  

The Court ultimately concluded that "the Sixth Amendment 
right to counsel does not attach until after the initiation of 
formal charges." Moran, supra at 1146. In support of this 
conclusion the Court stated that the purpose of the sixth
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amendment is to assure in any criminal prosecution that "the 
accused shall not be left to his own devices in facing the 
' " 'prosecutorial forces of organized society.' " ' " Moran, 

supra at 1146. The Court also cited Maine v. Moulton, 474 
U.S. 159, 106 S. Ct. 477, 88 L. Ed. 2d.481 (1985), as support.  
In Moulton the Court concluded that evidence obtained 

surreptitiously as to two crimes must be suppressed regarding 
the crime for which the defendant had been indicted, at the time 
of his statements, but not as to the crime for which there was no 
indictment. In the Moran Court's view, its holding that the sixth 
amendment did not attach until formal charges were initiated 
was clearly implied by the Moulton result.  

In the present case the defendant's sixth amendment 
argument fails because he had not been formally charged at the 
time he made his inculpatory statements. "[T]he initiation of 
adversary judicial proceedings, far from being mere 
formalism, is fundamental to the proper application of the 
Sixth Amendment right to counsel." Moran, supra at 1146.  

Nebraska's constitutional counterparts to the fifth and sixth 
amendments do not require a different result. Neb. Const. art.  
I, §§ 3, 11, and 12.  

There being no error in the ruling on the motion to suppress, 
the defendant's statements to Menard and Timm were 
admissible and were properly considered by the trial court in 
rendering its judgment.  

The judgment is affirmed.  
AFFIRMED.
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JAMES E. CROWDER AND JENEVIEVE A. CROWDER, HUSBAND AND 
WIFE, APPELLEES AND CROSS-APPELLANTS, v. AURORA 

CO-OPERATIVE ELEVATOR COMPANY, A NEBRASKA CORPORATION, 
APPELLANT AND CROSS-APPELLEE.  

393 N.W.2d 250 

Filed September 5, 1986. No. 85-307.  

1. Directed Verdict. Only where reasonable minds can draw but one conclusion 
from the evidence presented is a directed verdict an appropriate method of 
terminating litigation.  

2. Uniform Commercial Code: Contracts: Sales: Tender. The obligation of the 
seller is to transfer and deliver and that of the buyer is to accept and pay in 
accordance with the contract. Neb. U.C.C. § 2-301 (Reissue 1980).  

3. Uniform Commercial Code: Contracts: Sales: Tender: Words and Phrases.  
Delivery is the voluntary transfer of possession and may be defined as an act by 
which a seller parts with possession and a buyer acquires possession. Delivery 
occurs whenever a seller does everything necessary to put goods completely and 
unconditionally at buyer's disposal.  

4. _ : :_ : _ _ _ . Tender, required by Neb. U.C.C.  
§ 2-503 (Reissue 1980), contemplates an offer coupled with a present ability to 
fulfill all the conditions resting on the tendering party and must be followed by 
actual performance if the other party shows himself ready to proceed.  

5. Uniform Commercial Code: Contracts: Sales: Tender. In a contract calling for 
the delivery of goods by the seller at a specified place, tender ordinarily requires 
physical delivery of the goods at the destination specified in the contract.  

6. _ : _: _ : _ . As contemplated in Neb. U.C.C. § 2-507(1) 
(Reissue 1980), tender is essential in fixing certain rights and duties attendant to 
a contract for sale of goods.  

7. Contracts: Notice. Anticipatory repudiation centers upon an overt 
communication of intention or an action which renders performance impossible 
or demonstrates a clear determination not to continue with performance. It is 
not necessary for repudiation that performance be made literally and utterly 
impossible. Repudiation can result from action which reasonably indicates a 
rejection of the continuing obligation.  

8. Trial: Hearsay: Evidence: Rules of Evidence. A proponent, seeking 
admissibility of a document under Neb. Evid. R. 803(5) (Neb. Rev. Stat.  
§ 27-803(5) (Reissue 1985)), the business records exception to the hearsay rule, 
must establish: First, the activity recorded must be a type which regularly occurs 
in the course of the business' day-to-day activity. Second, the record must have 
been made as a part of a regular business practice at or near the time of the event 
recorded. Third, the record must be authenticated by a custodian or other 
qualified witness.  

9. Trial: Evidence: Rules of Evidence: Appeal and Error. Evidential use of 
summaries rests within the sound discretion of the trial judge, whose action in 
allowing their use may not be disturbed by an appellate court except for an abuse
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of discretion.  
10. Trial: Evidence: Rules of Evidence. For admission of an exhibit into evidence 

pursuant to Neb. Evid. R. 1006 (Neb. Rev. Stat. § 27-1006 (Reissue 1985)), the 

proponent of a written summary must: (1) Reasonably identify the existing and 

underlying documents summarized, including identification of the ultimate 

source of documentary information contained in the proposed summary; (2) 

Show that the original documents or duplicates underlying the proposed 

summary and the data contained in those underlying documents are otherwise 

admissible evidence; (3) Have served a copy of the proposed summary on the 

opposing party, sufficiently in advance of intended use of the summary, and 

have provided the opposing party with a reasonable time and place for 

examination of the available documents underlying such summary; and (4) 

Establish that the documents underlying the summary are voluminous.  

11. _ : _:- Relevant evidence means evidence having any tendency 

to make the existence of any fact that is of consequence to the determination of 

the action more probable or less probable than it would be without the evidence.  

Neb. Evid. R. 401 (Neb. Rev. Stat. § 27-401 (Reissue 1985)).  

Appeal from the District Court for Hamilton County: 

BRYCE BARTU, Judge. Reversed and remanded for a new trial.  

Gerald D. Warren of Whitney, Newman, Mersch, Otto & 

Warren, for appellant.  

Michael H. Powell of Powell & Powell, for appellees.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
James E. Crowder sued Aurora Co-operative Elevator 

Company for breach of a written contract for sale of Crowder's 

corn, and for damages. From a judgment for $6,833 Co-op 

appeals and Crowder cross-appeals. We reverse and remand for 

a new trial.  
We review the pleadings, before our examination of the facts.  

In his petition Crowder alleged four causes of action 

concerning his written contract for sale of 26,000 bushels of 

corn to Co-op. As alleged in his first cause of action, Crowder 

delivered 9,729 bushels of the contracted corn before Co-op 

repudiated the contract. When Co-op deducted $6,833 as the 

cost of its "buy-in" to cover the 16,271 bushels not delivered, 
Crowder brought the action to recover the $6,833 deducted 

from proceeds for the 9,729 bushels. Crowder's three remaining
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causes of action sought a judgment for Co-op's other 
deductions from sale proceeds-damaged corn as 
nonconforming goods and incidental damages (storage costs).  
See Neb. U.C.C. § 2-710 (Reissue 1980). In its answer Co-op 
admitted the contract with Crowder but, as a defense, asserted 
Crowder's breach of the contract in failing to deliver 16,271 
bushels of corn as contracted. Also, Co-op sought a setoff of 
$6,833 as the cost of the "buy-in" or "cover" regarding Co-op's 
purchase of 16,271 bushels of corn substituted for that not 
delivered by Crowder. See Neb. U.C.C. § 2-712 (Reissue 1980).  

On February 24, 1983, Crowder and Co-op signed their 
"Future Delivery Grain Purchase Contract," requiring 
Crowder to deliver 26,000 bushels of No. 2 yellow corn during 
September 1983 at the Co-op's elevator in Murphy or Aurora.  
The contract specified a price of $2.72 per bushel for the corn 
delivered to Co-op and granted Co-op an "option to extend 
delivery date," without prescribing a procedure for extension 
of the delivery date. The contracted corn was stored in 
Crowder's bins on his farm near Aurora.  

According to Crowder's evidence, in August 1983 Crowder 
"inquired" whether he could deliver contracted corn to the 
co-op. Crowder telephoned the co-op daily to ascertain whether 
corn deliveries were being accepted. As explained by Crowder: 
"I didn't want to load the truck up and haul it up there and haul 
it home." Also, in early September Crowder, on half a dozen 
occasions, "dropped by and saw someone" concerning corn 
deliveries at Co-op's Aurora elevator. On September 14 Co-op 
told Crowder to begin delivering corn on September 15. To 
deliver his corn to Co-op, Crowder used two trucks-one with 
an approximate capacity of 400 bushels, the other with an 
estimated capacity of 325 bushels. Crowder delivered 9,729 
bushels of corn to the Aurora elevator between September 15 
and 27. During that span, Co-op periodically "shut off" 
deliveries, limiting the amount of corn Crowder could deliver.  
On September 27, when Crowder brought a truckload of corn 
to the elevator, the co-op informed Crowder: "[Co-op was not] 
going to be able to take any more corn after that one load....  
[They talked like] they was getting ready for the new crop 
coming in." Crowder made no delivery of corn after September
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27 and explained: "[Co-op] refused to take my corn. ... [Tihey 
wouldn't take it, couldn't receive it." After Co-op had refused 
any further delivery, Crowder sold the balance of the 
contracted corn-16,271 bushels-to another elevator at a 
price of $3.14 per bushel.  

Co-op presented countervailing evidence. In August 
Crowder never inquired about corn delivery and asked about 
delivery on two occasions in September. The co-op's manager 
testified, "[Crowder] stopped by the afternoon of the 14th and 
he said, 'I am getting ready to haul corn,' " to which the 
manager responded, "Fine." The frequency of Crowder's 
deliveries to Co-op decreased when an auger broke and delayed 
loading corn at Crowder's farm. Crowder delivered 
"damaged" corn to Co-op, which never turned away a full 
truck of corn, even if the elevator was filled to capacity.  

On November 10 Crowder requested payment for the 9,729 
bushels delivered to Co-op in September. On November 11 
Co-op informed Crowder that his delivery date had been 
extended to November 30 and that, on his failure to deliver, the 
co-op would purchase other corn to fill the contract, with 
"buy-in" costs charged to Crowder. The contract provided for a 
buy-in on 10 days' notice to Crowder. Between November 17 
and 23, Crowder delivered corn to a Cargill elevator. On 
November 30, when Crowder did not deliver the remainder of 
the corn specified in the February 24 contract, Co-op 
purchased 16,271 bushels at $3.14 per bushel. The $0.42 per 
bushel difference between the contracted price and the buy-in 
price resulted in a "cover" cost of $6,833, which Co-op 
deducted from the proceeds payable to Crowder for his 9,729 
bushels delivered in September. See § 2-712 ("cover"; buyer's 
procurement of substitute goods).  

Over Crowder's objection, the court admitted into evidence 
three Co-op exhibits.  

The first exhibit was a November 10 handwritten 
"interoffice memo" from Don Comer, Co-op's manager, to 
Co-op's general manager. The contents of the memorandum, 
handwritten on stationery supplied by "Stine Seed Farm, Inc.," 
included: 

Jim Crowder in office today 10th of Nov 83.
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1. Said he will not deliver balance of his contract.  
2. Harvested his 83 crop and took it to another elevator.  
3. He did not try to deliver any corn prior to 15th of 

Sept. "Tried to let him haul even when others were shut 
off" he was broke down from 16th till 21st then hauled 
from 21st to 26th then did not try to haul again.  

Although Comer verified that he had written the memo 
"shortly after" Crowder came to the elevator on November 10, 
there was no evidence that the memorandum was a document 
regularly prepared and kept in the course of Co-op's day-to-day 
business involving sales of corn. Apart from Comer, no Co-op 
personnel testified regarding the preparation or maintenance of 
any memorandum similar to that written by Comer, as a part of 
Co-op's records. Crowder objected that Comer's November 10 
memorandum did not qualify as a business record.  

The second Co-op exhibit was a written summary of scale 
tickets for each corn delivery at the elevator during September, 
October, and November 1983. Co-op's three-page summary 
was set out in columnar form, showing the date, total bushels of 
corn received daily at the co-op, the time of day of each receipt, 
and the price for corn on the day of receipt. Comer testified the 
document was prepared in his office, under his supervision, and 
reflected "thousands" of scale tickets for corn delivered to the 
co-op. The co-op received 543,000 bushels of corn in 
September, 559,000 in October, and 19,000 during the first 10 
days of November.  

Co-op's third exhibit was a written summary of 61 contracts 
between 44 farmers and the co-op for delivery of corn during 
August and September 1983. The two-page summary, also in 
columnar form, showed the name of each farmer-seller who 
had contracted to deliver corn to the co-op, the total bushels 
under each contract, the number of bushels delivered, and the 
quantity of any undelivered corn under each contract. Comer 
testified that the summary-exhibit, prepared under his 
supervision, was based on original contracts and settlement 
sheets in Co-op's possession. A settlement sheet reflects the 
total of all scale tickets issued for deliveries of contracted corn.  

At the conclusion of all evidence, Co-op moved for a 
directed verdict, contending Crowder had failed to prove any
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cause of action arising out of the contract with Co-op. The 
court overruled Co-op's motion. While the precise procedure 
for the court's ultimate disposition of the case is somewhat 
clouded, the court, in its colloquy with counsel after overruling 
Co-op's motion, stated: "I believe the whole matter comes 
down to questions of law under the UCC and there really are no 
fact questions remaining for the jury to decide." After deciding 
that Co-op, as a matter of law, had not given notice extending 
the delivery time specified in its contract with Crowder, the 
court informed counsel: 

I want to bring the jury back in and I will explain to them 
what this means, and I will find that there are no questions 
of fact, that the plaintiff has failed to show any element of 
damage except that deduction and the deduction was a 
wrongful deduction in essence and award a judgment on 
that basis because there's no dispute of the facts.  

To the jury the court explained: 
[A]s this case presented itself I don't believe when you 
look at it very carefully under the law that I had to look at 
it, that there were any questions of fact for you folks to 
decide. The sole question was whether or not the 
defendant gave reasonable notice of its actions after the 
contract had expired, and I find that it did not.  

Thereupon, the court dismissed the jury, entered judgment for 
$6,833 on Crowder's first cause of action, and dismissed 
Crowder's remaining three causes of action (deduction for 
damaged corn and incidental damages).  

Co-op claims five errors by the trial court: (1) Failing (a) to 
find, as a matter of law, Crowder's breach of contract in not 
tendering delivery of corn in the quantity specified by the 
contract or (b) to submit the question of breach of contract to 
the jury; (2) Finding a course of dealing or usage of trade was 
not relevant regarding the question of notice for extension of 
the contract; (3) Failing to allow the jury to decide whether 
Co-op's notice for extension of contract was reasonable; (4) 
Failing to allow the jury to decide the question of 
reasonableness of notice concerning the co-op's buy-in on 
Crowder's nondelivery of corn; and (5) Failing to submit to the 
jury Co-op's claimed setoff in consequence of the buy-in
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authorized by the contract.  
On cross-appeal Crowder contends: (1) Prejudicial error in 

admitting the November 10 memorandum and the two written 
summaries; and (2) Error by the district court in its directed 
verdict for the co-op, removing from the jury any question 
about Crowder's alleged damages (Co-op's deduction for 
damaged corn delivered by Crowder and Crowder's storage 
costs necessitated by Co-op's refusal to accept delivery of the 
contracted corn).  

Co-op's first assignment of error relates to existence of a 
factual issue for the jury's resolution in this case, namely, 
whether Crowder had tendered delivery of his corn as required 
by Neb. U.C.C. § 2-503 (Reissue 1980). The district court held 
that there was but one question, or the "sole question"-the 
propriety of Co-op's deducting the cost of "cover," $6,833, 
from proceeds for Crowder's corn delivered. Implicit in the 
district court's ruling in favor of Crowder on that "sole 
question" are determinations as matters of law: Crowder had 
sufficiently performed the contract, and Co-op had repudiated 
that contract.  

Only where reasonable minds can draw but one conclusion 
from the evidence presented is a directed verdict an appropriate 
method of terminating litigation. Greening v. School Dist. of 
Millard, post p. 729, 393 N.W.2d 51 (1986).  

As prescribed by Neb. U.C.C. § 2-301 (Reissue 1980) 
regarding a contract for sale of goods: "The obligation of the 
seller is to transfer and deliver and that of the buyer is to accept 
and pay in accordance with the contract." 

In Goosic Constr. Co. v. City Nat. Bank of Crete, 196 Neb.  
86, 87-88, 241 N.W.2d 521, 522 (1976), we stated: " 'Delivery' 
is the voluntary transfer of possession.... Delivery may also be 
defined as an act by which a seller parts with possession, and a 
buyer acquires possession.... Delivery occurs whenever a seller 
does everything necessary to put goods completely and 
unconditionally at buyer's disposal." 

Uncontroverted evidence conclusively establishes that 
Crowder did not deliver 16,271 of the 26,000 bushels of corn 
contracted for delivery to Co-op.  

Section 2-503 in pertinent part specifies the manner of a
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seller's tender of delivery: 
(1) Tender of delivery requires that the seller put and 

hold conforming goods at the buyer's disposition and give 
the buyer any notification reasonably necessary to enable 
him to take delivery. The manner, time and place for 

tender are determined by the agreement and this article, 
and in particular 

(a) tender must be at a reasonable hour, and if it is goods 

they must be kept available for the period reasonably 
necessary to enable the buyer to take possession.  

(3) Where the seller is required to deliver at a particular 

destination tender requires he comply with subsection I . .  

Comment 1 to § 2-503 states: " '[T]ender' . . . contemplates 
an offer coupled with a present ability to fulfill all the 

conditions resting on the tendering party and must be followed 

by actual performance if the other party shows himself ready to 
proceed." As expressed in 2 W. Hawkland, Uniform 

Commercial Code Series § 2-503:02 at 645 (1984): "From 

[§ 2-503's] definition it follows that the seller does not tender 
delivery for purposes of section 2-503 until he is in a position to 

actually perform. .. . [Tihe mere fact that a seller has the ability 
to actually perform does not constitute tender of delivery until 

he offers to do so." As support for the foregoing statement, 

Hawkland refers to Farmers Union Co-op Company of Mead 

v. Flamme Brothers, 196 Neb. 699, 704, 245 N.W.2d 464, 467 
(1976), where we held: "[I]n a contract calling for the delivery 

of goods by the seller at a specified place, tender ordinarily 
requires physical delivery of the goods at the destination 
specified in the contract." 

Tender is essential in fixing certain rights and duties 

attendant to a contract for sale of goods. "Tender of delivery is 
a condition to the buyer's duty to accept the goods and, unless 

otherwise agreed, to his duty to pay for them. Tender entitled 

the seller to acceptance of the goods and to payment according 
to the contract." Neb. U.C.C. § 2-507(1) (Reissue 1980).  

In view of Flamme, supra, § 2-301 must be read 

conjunctively with § 2-503. Actual delivery, not mere present
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ability to fulfill all the conditions imposed on a tendering party, 
is necessary to constitute "tender" under § 2-503. Cf. Sand 
Seed Service, Inc. v. Bainbridge, 246 N.W.2d 911 (Iowa 1976) 
(although a seller may not be required to actually haul 
contracted grain to an elevator for an effective tender of 
delivery, mere inquiry regarding delivery does not satisfy tender 
of delivery required by Iowa's Uniform Commercial Code, 
substantially similar to § 2-503).  

Crowder failed to tender delivery of 16,271 bushels of the 
contracted corn and, therefore, did not fully perform his 
contract with Co-op. Because it is undisputed that Crowder 
never delivered 16,271 bushels of corn required by the contract, 
the crucial question is: Why were the 16,271 bushels of corn not 
delivered to the elevator? Crowder asserts, in substance, that 
required tender of delivery in the face of Co-op's repudiation 
would be a useless act. Therefore, Crowder argues, Co-op's 
anticipatory breach entitles him to relief. Co-op answers that 
Crowder simply failed to deliver the contracted corn, which 
constitutes a breach barring any recovery based on the contract.  

Regarding an anticipatory repudiation of a contract for sale 
of goods, 

When either party repudiates the contract with respect 
to a performance not yet due the loss of which will 
substantially impair the value of the contract to the other, 
the aggrieved party may 

(a) for a commercially reasonable time await 
performance by the repudiating party; or 

(b) resort to any remedy for breach (Section 2-703 or 
Section 2-711), even though he has notified the 
repudiating party that he would await the latter's 
performance and has urged retraction; and 

(c) in either case suspend his own performance or 
proceed in accordance with the provisions of this article 
on the seller's right to identify goods to the contract 
notwithstanding breach or to salvage unfinished goods 
(Section 2-704).  

Neb. U.C.C. § 2-610 (Reissue 1980).  
Comment I to § 2-610 states: "[Ainticipatory repudiation 

centers upon an overt communication of intention or an action
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which renders performance impossible or demonstrates a clear 
determination not to continue with performance." 
Additionally, comment 2 for § 2-610 contains: "It is not 
necessary for repudiation that performance be made literally 
and utterly impossible. Repudiation can result from action 
which reasonably indicates a rejection of the continuing 
obligation." See, also, Hooker and Heft v. Estate of 
Weinberger, 203 Neb. 674, 680-81, 279 N.W.2d 849, 853 (1979) 
("An anticipatory breach of contract is one committed before 
the time has come when there is a present duty of performance 
and is the outcome of words or acts evincing an intention to 
refuse performance in the future"); Selig v. Wunderlich 
Contracting Co., 160 Neb. 215, 222,69 N.W.2d 861, 867 (1955) 
(" 'Where a party bound by an executory contract repudiates 
his obligation before the time for performance, the promisee 
has . . . an option to treat the contract as ended so far as further 
performance is concerned . . . ' ").  

Crowder's evidence tends to establish that Co-op absolutely 
refused to accept any corn delivery after September 27. We 
acknowledge that Crowder would not be required to make treks 
in his truck, hauling corn already rejected by Co-op, or 
maintain a daily vigil with his corn at Co-op's elevator.  
However, Co-op's evidence indicates Crowder's nondelivery is 
attributable to his own doing, such as an unwillingness to 
deliver corn with prospects of hauling 40 to 50 loads to 
complete delivery of the contracted corn (16,271 bushels hauled 
in two trucks with capacity ranging from 325 to 400 bushels), 
damaged corn as nonconforming goods, or sale to Co-op's 
competitor at a better price. The evidence, as conflicting 
explanations for Crowder's nondelivery, resulted in questions 
of fact for the jury, whether nondelivery constituted a breach 
which barred Crowder's recovery under the contract or whether 
Co-op had repudiated its agreement, an anticipatory breach, 
relieving Crowder from further performance of the contract 
but entitling him to relief regarding that contract. The defense 
of Crowder's breach of contract was presented in Co-op's 
answer and raised by the evidence. Under the circumstances 
breach of contract was an issue which should have been 
submitted to the jury. The district court's decision-that there
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was but a "sole question" regarding the $6,833 to be resolved as 
a matter of law-is incorrect and is set aside. Consequently, we 
remand this matter for a new trial.  

We need not discuss or answer Co-op's questions relative to 
reasonableness of notice (extension of contract and buy-in), 
course of dealings or usage of trade, and setoff. Those matters 
involve situations which may never arise again on retrial if the 
jury determines that Crowder's nonperformance (nondelivery) 
constitutes a breach of his contract with Co-op, thereby 
defeating Crowder's claim for relief based on that contract. At 
this juncture any disposition of Co-op's assignments of error, 
beyond the question regarding breach of contract as a 
submissible issue for the jury, would be advisory and could 
become moot if retrial produces a finding favorable to Co-op 
on its allegations of Crowder's breach of contract.  

We now turn to Crowder's cross-appeal and his assignments 
of error directed to the exhibits-the November 10 
memorandum and the two summaries-which present 
questions likely to recur on retrial.  

Crowder claims the November 10 memorandum is hearsay 
and inadmissible, while Co-op suggests the memorandum was 
properly admitted as a business record. Consequently, 
admissibility of the November 10 memorandum is governed by 
Neb. Evid. R. 803(5) (Neb. Rev. Stat. § 27-803(5) (Reissue 
1985)), as an exclusion from the hearsay rule, namely: 

A memorandum, report, record, or data compilation, 
in any form, of acts, events, or conditions, other than 
opinions or diagnoses, made at or near the time of such 
acts, events or conditions, in the course of a regularly 
conducted activity, if it was the regular course of such 
activity to make such memorandum, report, record, or 
data compilation at the time of such act, event, or 
condition, or within a reasonable time thereafter, as 
shown by the testimony of the custodian or other qualified 
witness unless the source of information or method or 
circumstances of preparation indicate lack of 
trustworthiness. The circumstances of the making of such 
memorandum report, record, or data compilation, 
including lack of personal knowledge by the entrant or
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maker, may be shown to affect its weight.  
Neb. Evid. R. 803(5), the business records hearsay exception, 

was construed in Chalupa v. Hartford Fire Ins. Co., 217 Neb.  
662, 350 N.W.2d 541 (1984), where we held that a proponent, 
seeking admissibility of a document under rule 803(5), must 
establish: 

First, the activity recorded must be a type which regularly 
occurs in the course of the business' day-to-day activity.  
Second, the record must have been made as a part of a 
regular business practice at or near the time of the event 
recorded. Third, the record must be authenticated by a 
custodian or other qualified witness.  

Id. at 665, 350 N.W.2d at 543.  
Routine recordkeeping, essential to the conduct of business, 

produces the reliability necessary for admissibility of business 
records. See In re Japanese Electronic Products, 723 E2d 238 
(3d Cir. 1983). "A substantial factor in the reliability of any 
system of records is the promptness with which transactions are 
recorded." McCormick on Evidence § 309 at 878 (E. Cleary 3d 
ed. 1984).  

The November 10 memorandum purportedly records events 
which had taken place some 6 weeks before the memorandum 
was made. In the weeks between the occurrence of events and 
recordation in the memorandum, many thousand bushels of 
corn, even bushels in the hundreds.of thousands, were received 
by Co-op. In the present case the span of time and elevator 
activity between the event and recordation of the event are 
circumstances which may affect weight to be given the 
memorandum, if such memorandum is a business record, but 
do not preclude admission of the memorandum into evidence 
under the business records exception to the hearsay rule. See 
Neb. Evid. R. 803(5).  

However, there are foundational deficiencies which render 
the November 10 memorandum inadmissible. Co-op did not 
show that written notation of a seller's repudiated contract was 
ever entered, or to be entered, in Co-op's records regularly kept 
in the conduct of its business-purchasing corn from farmers.  
Neither routine records regularly maintained by Co-op nor any 
adopted procedure or system included recordation of a seller's
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repudiation of a contract with Co-op. There was no evidence 
that Co-op's regular practice in its business activity required the 
November 10 memorandum to be contained as a part of its 
business records. At best, in view of the record presented, the 
memorandum was an unprecedented document, describing an 
isolated, if not unique, incident involving Co-op. The 
November 10 memorandum does not qualify as a business 
record. Failing to qualify as a business record, the 
memorandum in question was hearsay, see Neb. Evid. R. 801 
(Neb. Rev. Stat. § 27-801 (Reissue 1985)), and, therefore, was 
inadmissible. Neb. Evid. R. 802 (Neb. Rev. Stat. § 27-802 
(Reissue 1985)). The memorandum tended to negative 
Crowder's asserted position that he had partially performed the 
contract, when Co-op actually repudiated the corn contract.  
However, in view of the district court's disposition of the 
case-the implicit finding, as a matter of law, that Crowder had 
performed the contract-admitting the November 10 
memorandum was not reversible error. See Neb. Evid. R.  
103(1) (Neb. Rev. Stat. § 27-103(1) (Reissue 1985)) (reversible 
error where an improper admission of evidence affects a 
substantial right of a party). Nevertheless, the prospect that 
retrial may involve the November 10 memorandum, offered as 
a Co-op business record, has necessitated our discussion and 
disposition of Crowder's assignment of error based on Neb.  
Evid. R. 803(5).  

Similar prospects on retrial require our considering 
Crowder's contentions concerning the two summaries. Before 
considering Crowder's questions about the two summaries, we 
note that each of the particular summaries to be examined was 
not tendered for the purpose of illustration or clarification, 
such as an exhibit used to aid or assist the trier of fact in 
understanding evidence already introduced as a mass of details.  
Use of an illustrative exhibit is left to the sound discretion of a 
trial court. See Neb. Evid. R. 611(1) (Neb. Rev. Stat.  
§ 27-611(1) (Reissue 1985)) (judges' reasonable control over the 
mode of presenting evidence).  

Each of the summaries which we are about to examine is real 
or substantial evidence, where evidentiary subject matter is 
presented to the trier of fact through the summary-exhibit
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itself. A summary may be admissible under Neb. Evid. R. 1006 
(Neb. Rev. Stat. § 27-1006 (Reissue 1985)), which provides: 

The contents of voluminous writings, recordings, or 
photographs which cannot conveniently be examined in 
court may be presented in the form of a chart, summary, 
or calculation. The originals, or duplicates, shall be made 
available for examination or copying, or both, by other 
parties at a reasonable time and place. The judge may 
order that they be produced in court.  

In considering and construing the Nebraska Evidence Rules, 
we are guided by the policy statement in Neb. Evid. R. 102 
(Neb. Rev. Stat. § 27-102 (Reissue 1985)), which provides: 
"These rules shall be construed to secure fairness in 
administration, elimination of unjustifiable expense and delay, 
and promotion of growth and development of the law of 
evidence to the end that the truth may be ascertained and 
proceedings justly determined." See Gibson v. City of Lincoln, 
221 Neb. 304, 376 N.W.2d 785 (1985).  

Recognizing that Neb. Evid. R. 1006 is Nebraska's 
counterpart to Fed. R. Evid. 1006 and is substantially similar to 
the federal rule, we find an informative statement in Weinstein: 
"Rule 1006 is premised on the theory that charts, summaries, or 
calculations are not only a convenient means of proving the 
contents of voluminous materials, but sometimes the only 
practicable method of doing so." 5 J. Weinstein & M. Berger, 
Weinstein's Evidence ¶ 1006[02] at 1006-5 (1983).  

Further, as Wigmore explains: 
Where a fact could be ascertained only by the 

inspection of a large number of documents made up of 
very numerous detailed statements .. . it is obvious that it 
would often be practically out of the question to [require] 
the entire mass of documents and entries to be perused by 
the jury or read aloud to them.  

4 J. Wigmore, Evidence in Trials at Common Law § 1230 at 535 
(J. Chadbourn rev. 1972).  

"The purpose of Rule 1006 is to allow the use of summaries 
when the volume of documents being summarized is so large as 
to make their use impractical or impossible. . . ." United States 
v. Johnson, 594 E2d 1253, 1255 (9th Cir. 1979). Thus, rule 1006
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was designed to ameliorate a situation where a trier of fact 
would be confronted by reams of records or dozens upon 
dozens of documents to be digested for resolution of an issue.  
"Evidential use of . . . summaries rests within the sound 
discretion of the trial judge, whose action in allowing their use 
may not be disturbed by an appellate court except for an abuse 
of discretion." United States v. King, 616 E2d 1034, 1041 (8th 
Cir. 1980). See, also, Needham v. White Laboratories, Inc., 639 
E2d 394 (7th Cir. 1981).  

Our research of decisions in other jurisdictions discloses 
piecemeal consideration of the various and distinct aspects of 
the governing principles found in rule 1006. For example, a 
summary's underlying original documents or duplicates must 
be available for examination by the opposing party at a 
reasonable time and place. See Hackett v. Housing Authority 
of City of San Antonio, 750 E2d 1308 (5th Cir. 1985). See, also, 
Paddack v. Dave Christensen, Inc., 745 E2d 1254 (9th Cir.  
1984); Intern. Tech. Instruments v. Eng. Measure., 678 P.2d 
558 (Colo. App. 1983). Irrespective of recourse, or failure, to 
seek discovery, for example, Neb. Ct. R. of Disc. 34 (rev. 1986) 
(production of documents), availability of a summary's 
underlying documents assures that an opposing party will have 
the opportunity to verify the accuracy of the summary and 
undertake pretrial preparation for cross-examination. See 
Intern. Tech. Instruments v. Eng. Measure., supra. See, also, 5 
J. Weinstein & M. Berger, supra 1 1006[04].  

The original documents or duplicates underlying a summary 
and the data contained in those underlying documents must be 
admissible. See, State Office Systems v. Olivetti Corp. of 
America, 762 F.2d 843 (10th Cir. 1985); United States v.  
Johnson, supra. See, also, United States v. Smyth, 556 F.2d 
1179 (5th Cir. 1977); Holt v. Community Development & 
Const. Corp., 575 S.W.2d 395 (Tex. Civ. App. 1978); Intern.  
Harvester Credit v. Pioneer Tractor, 626 P.2d 418 (Utah 1981); 
Paddack v. Dave Christensen, Inc., supra. Admissibility of 
underlying documents or data contained in such documents 
prevents introduction of inadmissible evidence such as 
privileged communication, inadmissible hearsay, or evidence 
lacking probative value (irrelevant evidence), camouflaged or
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disguised as a summary.  
The underlying documents or duplicates must be 

voluminous. See Aquamarine Associates v. Burton Shipyard, 
659 S.W.2d 820 (Tex. 1983). See, also, United States v.  
Johnson, supra.  

As a synthesis of the various decisions in other jurisdictions 
and for admission of an exhibit into evidence pursuant to Neb.  
Evid. R. 1006, we conclude and hold that the proponent of a 
written summary must: 

1. Reasonably identify the existing and underlying 
documents summarized, including identification of the 
ultimate source of documentary information contained in the 
proposed summary.  

2. Show that the original documents or duplicates underlying 
the proposed summary and the data contained in those 
underlying documents are otherwise admissible evidence.  

3. Have served a copy of the proposed summary on the 
opposing party, sufficiently in advance of intended use of the 
summary, and have provided the opposing party with a 
reasonable time and place for examination of the available 
documents underlying such summary.  

4. Establish that the documents underlying the summary are 
voluminous.  

A factual foundation, demonstrating a fulfillment of each of 
the four factors set forth above, is a condition precedent to 
admissibility of a written summary under rule 1006. See Neb.  
Evid. R. 104(1) (Neb. Rev. Stat. § 27-104(1) (Reissue 1985)) 
(preliminary questions concerning admissibility of evidence 
shall be determined by the judge).  

Required notice of intended use of a written summary is 
analogous to the notice requirement found in Neb. Evid. R.  
803(22) concerning admissibility of an otherwise hearsay 
statement: 

A statement may not be admitted under this exception 
unless the proponent of it makes known to the adverse 
party, sufficiently in advance of the trial or hearing to 
provide the adverse party with a fair opportunity to 
prepare to meet it, his intention to offer the statement and 
the particulars of it, including the name and address of the
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declarant.  
See, also, Union Elec. Co. v. Mansion House Ctr No. Redev.  
Co., 494 S.W.2d 309 (Mo. 1973) (notice of planned use of a 
summary must be given to opposing party).  

We think that the framers of the rule clearly contemplated 
pre-trial resolution of any issues that may be raised 
concerning the use of summaries. By requiring that the 
underlying documents be made available to opposing 
counsel, the rule encourages counsel to eliminate 
objectionable matter and to stipulate to the form of the 
summary.  

United States v. Smyth, supra at 1184 n.12. Although we 
encourage courts and counsel to resolve any questions 
regarding prospective use of a summary at a pretrial 
conference, failure to resolve such questions at a pretrial 
conference does not, necessarily and by itself, prohibit use of 
the summary if the factual foundation for admissibility under 
rule 1006 has been satisfied.  

Although the appeal before us involves a civil case, we 
recognize applicability of the Nebraska Evidence Rules to 
criminal cases as well as civil cases. Therefore, in criminal cases 
courts and counsel should consider whether a defendant's 
constitutional right of confrontation may be violated by 
admission of a written summary. See California v. Green, 399 
U.S. 149, 155-56, 90 S. Ct. 1930, 26 L. Ed. 2d 489 (1970) ("we 
have more than once found a violation of confrontation values 
even though the statements in issue were admitted under an 
arguably recognized hearsay exception"). The constitutional 
guarantee of a defendant's right of confrontation may require 
production or availability of the summary's preparer to be 
interrogated by the defendant or defendant's counsel. See, Neb.  
Const. art. I, § 11; U.S. Const. amend. VI.  

Further, although a proponent may fulfill the four 
foundational requirements we have enunciated for admission 
of a summary under rule 1006, an otherwise admissible and 
relevant summary may be excluded under Neb. Evid. R. 403 
(Neb. Rev. Stat. § 27-403 (Reissue 1985)), which provides: 
"Although relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair
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prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence." 

Co-op failed to show that the underlying documents and 
data for the summaries were admissible. Under the 
circumstances the scale tickets were hearsay, see Neb. Evid. R.  
801, not qualifying as an exception to the hearsay rule, see Neb.  
Evid. R. 803, and, therefore, were inadmissible, see Neb. Evid.  
R. 802. Co-op failed to show that Crowder had been provided 
with the time and place for an examination of the available 
documents underlying the proposed summaries. We also note 
that Co-op failed to serve Crowder with a copy of the proposed 
summaries in advance of intended use. The summary of corn 
contracts between Co-op and third parties suffers from an 
additional imperfection-irrelevance. Generally, a plaintiff's or 
defendant's performance or nonperformance of a contract with 
a third party is not relevant in factually determining whether 
there has been a breach of a contract between the plaintiff and 
defendant. See Rickertsen v. Carskadon, 169 Neb. 744, 100 
N.W.2d 852 (1960). See, also, Turpin v. Branaman, 190 Va. 818, 
58 S.E.2d 63 (1950) (evidential worth of proof of other and 
former transactions of similar character entered into by a party 
to a contract with strangers was remote, irrelevant, and of no 
probative value); Brooks v. Steele, 139 Ga. App. 496, 229 
S.E.2d 3 (1976) (testimony of defendant's neighbor regarding 
construction work done by plaintiff on occasion other than 
those which were the subject of plaintiff's contract suit against 
the defendant was of extremely doubtful probative value and 
should have been excluded as irrelevant); Tex. Farm Bur Mut.  
Ins. Co. v. Baker, 596 S.W.2d 639 (Tex. Civ. App. 1980) (the 
general rule is that prior acts or transactions by one of the 
parties with other persons are irrelevant). As characterized by 
Neb. Evid. R. 401 (Neb. Rev. Stat. § 27-401 (Reissue 1985)): 
"Relevant evidence means evidence having any tendency to 
make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable 
than it would be without the evidence." With all the variables 
and unknown quantities involved in other corn contracts 
involving Co-op, any evidentiary connection between those
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other contracts and the Crowder-Co-op contract is reduced to a 
possibility, not the rational relationship based on likelihood 
required for relevant evidence..See State v. Robertson, 219 
Neb. 782, 366 N.W.2d 429 (1985). Co-op does not suggest any 
reasonable theory that contracts with its other customers are 
relevant to the question of Crowder's nonperformance of his 
contract with Co-op. Thus, Co-op has failed to demonstrate 
that the underlying documents and data for the summary of 
contracts were admissible as relevant evidence. We conclude 
that the written summaries were inadmissible under rule 1006.  

What we have stated regarding disposition of Co-op's 
assignments of error applies equally to Crowder's assignments 
concerning the directed verdict on the causes of action 
regarding deduction for damaged corn and incidental damages.  
Questions regarding Crowder's damages may never arise again 
on retrial if a jury determines that Crowder's nonperformance 
(nondelivery) constitutes a breach of his contract, thereby 
defeating Crowder's claim for damages. We decline to render an 
opinion which, thus, would be advisory or pertain to a moot 
question as the result of a jury's adverse finding regarding 
Crowder's claim on retrial.  

The judgment of the district court is set aside, and this matter 
is remanded to the district court for a new trial.  

REVERSED AND REMANDED FOR A NEW TRIAL.  

JUDY A. NEUJAHR, APPELLEE, v. DANNY L. NEUJAHR, 
APPELLANT.  

393 N.W.2d 47 

Filed September 5, 1986. No. 85-388.  

1. Judgments: Final Orders: Words and Phrases. Litigation must be put to an end, 
and it is the function of a final judgment to do just that. A judgment is the final 
consideration and determination of a court on matters submitted to it in an 
action or proceeding.  

2. Judgments: Final Orders. Neither what the parties thought the judge meant nor 
what the judge thought he or she meant, after time for appeal has passed, is of
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any relevance. What the decree, as it became final, means as a matter of law as 
determined from the four corners of the decree is what is relevant.  

Appeal from the District Court for Seward County: BRYCE 
BARTU, Judge. Reversed and remanded with directions to 
dismiss.  

Carole McMahon-Boies of Pepperl & Melcher, P.C., for 
appellant.  

David L. Kimble of Souchek & Kimble, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
This appeal involves the question of whether one may obtain 

an interpretation of a decree by merely filing a motion 
requesting the court which initially entered the decree to 
interpret its own decree after the decree has become final.  

This is the second time this case has been before us. In May of 
1982 the appellee, Judy A. Neujahr, and the appellant, Danny 
L. Neujahr, separated, and Ms. Neujahr soon thereafter filed a 
petition for dissolution of the marriage in the district court for 
Seward County, Nebraska. On March 11, 1983, a decree of 
dissolution was entered. The decree provided, in relevant part: 

Petitioner [Judy A. Neujahr] is hereby awarded the 
follow-described [sic] personal property: 1980 LeBaron 
automobile; all cash in checking accounts, savings 
accounts, and safety deposit boxes registered in 
petitioner's name; an Internal Revenue Service refund; all 
household goods except items specifically awarded the 
respondent; a Weed Eater; chain saw; chimney brush; 
electric drill and her clothing and personal effects and the 
clothing and personal effects of the minor children of the 
parties.  

Respondent [Danny L. Neujahr] is hereby awarded the 
following-described personal property: 1968 Ford 
Pickup; 1972 Plymouth automobile; 1975 Toyota; 1930 
Model A Ford; trailer house; United States Postal Service 
Pension; all cash in checking accounts, savings accounts, 
and safety deposit boxes registered in respondent's name;
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United States Postal Service Credit Union Account; all 
American Mutual Life Insurance Policies; all notes and 
accounts receivable; all tools, machinery and livestock 
equipment not specifically awarded to the petitioner; 
mixer and mixer bowl set; wood chairs; shoe shine kit; all 
guns and fishing equipment; personal effects and clothing 
of the respondent; radio; stereo equipment; bed, frame 
and mattress; roll top desk; kitchen accessories; towels 
and linens; antique telephone; buffet; pinball machine; 
juke box; and miscellaneous items in his possession.  

Although much of the couple's personal property was 
specifically awarded in the decree, disputes immediately arose 
between the parties concerning their separate claims to many 
items not specially included in the decree. Ms. Neujahr filed 
two motions to cite Mr. Neujahr for contempt, claiming that 
Mr. Neujahr was refusing to deliver to her personal property 
awarded to her by the decree. One of those hearings resulted in 
the district court's entering a supplemental order. That order 
was appealed to this court and is found in Neujahr v. Neujahr, 
218 Neb. 585, 357 N.W.2d 219 (1984) (Neujahr 1). In reversing 
the supplemental order entered by the district court in Neujahr 
I, we said at 588, 357 N.W.2d at 221-22: 

[W]here modification of a dissolution decree is made 
during the 6-month period, § 42-372, such modification 
can be made only upon good cause shown, after notice to 
all interested parties and hearing. Absent notice and 
hearing, the July 11 order was void, and it is set aside.  
There being no evidence to support petitioner's contempt 
motions, the judgment of the district court is reversed with 
directions to dismiss the motions.  

In deciding the matters in Neujahr I, we used some language 
which probably created some of the confusion in this case. We 
said specifically at 587, 357 N.W2d at 221: "In their dispute the 
parties made no formal application to the court for either 
interpretation of the decree, Kasparek v. May, 174 Neb. 732, 
119 N.W.2d 512 (1963), or modification of the decree, Neb.  
Rev. Stat. § 42-372 (Reissue 1978)." It is true that in Kasparek 
v. May, 174 Neb. 732, 740, 119 N.W2d 512, 518 (1963), one 
may find some language to the effect that "[i]f there was any
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question as to what the 1956 decree meant, it was possible for 
May to have secured a judicial interpretation of the decree." In 
neither Kasparek nor Neujahr I, however, did we indicate any 
specific procedure to be followed in seeking an 
"interpretation." Ms. Neujahr concluded that all she need do is 
file a motion setting out the disputed portion of the decree, the 
fact that "a disagreement has arixen [sic] between the parties," 
and a request that the court interpret its earlier decree, even 
though the decree was, at the time the request was made, 
already final. She then attached to that motion a list of some 49 
items of personal property, which she alleged in her motion the 
decree did not specifically mention and therefore it was not 
clear if said items are "household goods," "machinery and 
tools," or "miscellaneous items" in the possession of the 
respondent. The items listed on exhibit A were such as "ping 
pong table," "decorative house trim," "trash barrel," "TV 
stand," "1980 state & federal tax return check," and "I - hay 
rope." The district court then proceeded to hold a hearing, at 
which the parties appeared in person and with counsel and gave 
testimony as to what it was they believed the district court 
meant when it entered its decree. The court then, apparently 
based upon the evidence of what the parties believed the judge 
meant when he entered his decree, expanded upon his decree by 
specifically assigning the 49 contested items to either Ms.  
Neujahr or Mr. Neujahr.  

We regret that we must once again reverse and dismiss the 
proceedings. We do so because there simply is no procedure 
authorizing what was done in the current action.  

If no attempt is made to have an appellate court review the 
decree within 6 months after it is entered, Neb. Rev. Stat.  
§ 42-363 (Reissue 1984), the decree becomes final. As such, it is 
res judicata as to the rights of the parties. Wharton v. Jackson, 
107 Neb. 288, 185 N.W. 428 (1921). Only in rare instances is the 
final decree vulnerable to attack.  

[J]urisdiction of the court in matters relating to divorce 
and alimony is given by statute, and every power exercised 
by the court in reference thereto must look to the statute or 
it does not exist. [Citation omitted.] We cannot change it; 
we must therefore take the decree as we find it, inasmuch
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as the interested parties have made no move to change it 
but have treated it as final.  

Wharton v. Jackson, supra at 291, 185 N.W. at 429. This is so 
because the finality of a judgment must be respected in order to 
insure the rights of the parties.  

Litigation must be put to an end, and it is the function of a 
final judgment to do just that. A judgment is the final 
consideration and determination of a court on matters 
submitted to it in an action or proceeding. [Citation 
omitted.] 

If a judgment can mean one thing one day and 
something else on another day, there would be no reason 
to suppose that the litigation had been set at rest. The same 
must be said if the judgment can mean one thing to one 
judge and something else to another judge. All are bound 
by the original language used, and all ought to interpret 
the language the same way. No court should express an 
opinion of what the judgment means until the judgment is 
called into question by some factual situation relating 
thereto. The judge who tried the case and who ought to 
know what he meant to say, after the time for appeal, etc., 
has passed cannot any more change or cancel one word of 
the judgment than can any other judge.  

Crofts v. Crofts, 21 Utah 2d 332, 335, 445 P2d 701, 702-03 
(1968). See, also, Fender v. Fender, 249 Ga. 773, 294 S.E.2d 
474 (1982).  

In addition to direct appeal to this court, Nebraska law is 
replete with methods available to a litigant such as Ms. Neujahr.  
If the error is a clerical error or a scrivener's error, then the 
procedure is to file a petition seeking to correct the judgment 
nunc pro tunc. See Howard v. Howard, 196 Neb. 351, 242 
N.W.2d 884 (1976). If the circumstances are such that the decree 
should be modified, then a proper petition for modification 
must be filed. See, Neb. Rev. Stat. §§ 25-2001 (Reissue 1985) or 
42-372 (Reissue 1984). If one of the parties has property which 
properly belongs to the other under the terms of the decree, 
then that individual may obtain possession of the property by 
filing a replevin action, see Neb. Rev. Stat. §§ 25-1093 and 
25-10,110 (Reissue 1985), or by citing the other individual for
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contempt of court, see Neb. Rev. Stat. § 25-2121 (Reissue 
1985). In each instance, the issue will be who is entitled to the 
property. In arriving at the answer to that question, the court 
having the matter then before it will attempt to resolve the 
question based upon the language of the decree and the 
evidence then presented. That may require some 
"interpretation" of the decree, but the interpretation will be 
based upon the language of the decree and not based upon what 
the parties believed the court meant but did not say. Except for a 
modification resulting from a material change of 
circumstances, none of the procedures available permit a 
tampering with the words of the original decree which has 
become final.  

It is true that several jurisdictions "appear" to have 
authorized a procedure such as that suggested by Ms. Neujahr 
in the instant case. In particular, the case of Palmi v. Palmi, 273 
Minn. 97, 140 N.W.2d 77 (1966), is cited to us. In Palmi, supra, 
the Minnesota court said at 102-03, 140 N.W.2d at 81: " [W]here 
judgment is ambiguous or indefinite in its terms a party might 
move the court for an order for its interpretation and 
clarification and it is within the province of such court to hear 
and determine the motion. . . ." An examination of the Palmi 
case makes it clear, however, that the authority relied upon by 
the Minnesota court was not well placed.  

In reaching its conclusion in Palmi the Minnesota Supreme 
Court relied upon Annot., 67 A.L.R. 828 (1930), and a decision 
entitled First Trust & Say. Bank v. United States E & G. Co., 
163 Minn. 168, 203 N.W. 612 (1925). The A.L.R. citation, 
however, reads in part as follows: "The power of a court to 
correct clerical errors and misprisions in its own records, even in 
final judgments and decrees, so as to make them truthfully state 
what actually occurred and was decided, has often been 
asserted to be inherent, existing independently of statute." 67 
A.L. R. at 832. The First Trust case likewise only concedes that a 
court has the inherent power to correct clerical errors in its 
decrees and says nothing about correcting alleged substantive 
errors or omissions. While we have no quarrel with that, we 
note that in Nebraska that procedure is accomplished by a 
petition seeking to correct the judgment nunc pro tunc and not
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by a motion to interpret. We believe that the Minnesota court 
was simply in error in concluding that such a procedure exists.  
Other courts which have given lipservice to such a procedure 
have, in reality, modified the decree to provide for a situation 
not contemplated by the parties and therefore omitted from the 
original decree. See, Wastvedt v. Wastvedt, 371 N.W.2d 142 
(N.D. 1985); Walker v. Walker, 327 Mich. 707, 42 N.W.2d 790 
(1950). By whatever name, however, the procedure is one to 
modify a decree because the decree fails to address the issue (see 
Wastvedt v. Wastvedt, supra, Levine, J., concurring).  

If we were to follow the procedure suggested by Ms. Neujahr, 
the only appropriate and proper witness would be the judge 
who entered the order. That judge then would change the decree 
so that, in light of a problem that has later arisen, the decree 
would conform to what it is he or she originally meant.  
Obviously, what the parties thought the judge meant is of no 
moment in interpreting the decree. Yet, the fact is that neither 
what the parties thought the judge meant nor what the judge 
thought he or she meant, after time for appeal has passed, is of 
any relevance. What the decree, as it became final, means as a 
matter of law as determined from the four corners of the decree 
is what is relevant.  

There are, obviously, instances when a decree is ambiguous 
and parties are left at their peril to know what they are 
authorized to do. When that situation arises, the parties must 
bring some form of action which raises the issue and thereby 
requires the court before whom the matter is then pending to 
resolve the issue as a matter of law in light of the evidence and 
the meaning of the decree as it appears.  

What the district court did in the instant case was simply to 
enter a modified supplemental decree, without authority, after 
the decree had already become final. For that reason the order 
of the district court entered on April 26, 1985, must be set aside 
and the cause remanded with directions to dismiss. Appellant is 
awarded the sum of $500 to apply upon his attorney fees.  

REVERSED AND REMANDED WITH DIRECTIONS TO DISMISS.  
BOSLAUGH, J., dissenting.  
Although I agree with many of the statements contained in 

the opinion of the court, I think little is gained by reversing the
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judgment and remanding the cause with directions to dismiss.  
There appears to be a genuine controversy between the 

parties as to the meaning of some of the language of the decree 
in the dissolution proceeding. I think the better rule is that such 
a controversy can be resolved by declaratory relief. See 26 
C.J.S. Declaratory Judgments § 43 (1956).  

The result which the court has reached in this case probably 
will occasion a further expenditure of judicial time and energy 
to settle a dispute which already has consumed more judicial 
time and energy than it merits. I would affirm the judgment.  

HASTINGS, J., joins in this dissent.  

MARK GREENING, BY DOUGLAS J. GREENING AND SANDRA K.  
GREENING, PARENTS AND NEXT FRIENDS, AND THE UNITED STATES 

OF AMERICA, APPELLANTS, V. THE SCHOOL DISTRICT OF 
MILLARD, ALSO KNOWN AS MILLARD PUBLIC SCHOOLS, DISTRICT 

No. 17, APPELLEE.  

393 N.W.2d 51 

Filed September 5, 1986. No. 85-467.  

1. Directed Verdict: Appeal and Error. In reviewing a directed verdict the Supreme 
Court assumes the truth of material and relevant evidence presented by the 
nonmoving party.  

2. Directed Verdict. Regarding a directed verdict, the nonmoving party is entitled 
to have every controverted fact resolved favorably to the nonmoving party and 
to receive the benefit of every inference reasonably deducible from the evidence.  

3. -. Only where reasonable minds can draw but one conclusion from the 
evidence presented is a directed verdict an appropriate method of terminating 
litigation.  

4. Proximate Cause: Negligence: Proof. There are three basic requirements in 
establishing proximate cause. First, the negligence must be such that "without 
which the injury would not have occurred," commonly known as the "but for" 
rule. Second, the injury must be the natural and probable result of the 
negligence. Third, there must be no efficient intervening cause.  

5. Proximate Cause: Negligence. A defendant's conduct is a cause of the event if 
the event would not have occurred but for that conduct; conversely, the 
defendant's conduct is not a cause of the event if the event would have occurred 
without it.
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6. Master and Servant: Employer and Employee: Independent Contractor: 
Negligence: Liability. A nondelegable duty means that an employer of an 
independent contractor, by assigning work consequent to a duty, is not relieved 
from liability arising from the delegated duties negligently performed.  

7. -: -: -: -: - A person conducting an activity 

through a servant or other agent is subject to liability for harm resulting from 
such conduct if the employer is negligent or reckless in the employment of an 
improper person or instrumentality for work involving risk of harm to another.  

8. -: -: -: -: - An employer is subject to liability for 

physical harm to third persons caused by his failure to exercise reasonable care in 

selecting an employee, even if such employee is an independent contractor.  
9. Master and Servant: Employer and Employee: Independent Contractor: 

Negligence: Proximate Cause: Liability. To impose liability on an employer for 
negligently entrusting work to an employee incompetent to perform such work, 
a plaintiff must not only show that the employer negligently selected a person 
incapable of performing the work but also show that the conduct of the 
incompetent employee was a proximate cause of injury to another. The 
employee's characteristic, quality, or deficiency must proximately cause the 
harm producing injury to another.  

10. Negligence: Liability. Liability for negligence may be predicated upon the lack of 
foresight or of forethought which is exhibited where one remains in voluntary 
ignorance of facts respecting the danger inherent in the particular act or 
instrumentality involved.  

11. Torts: Negligence: Liability: Damages. As a general rule, a nonprofessional, 
competently executing an order from a professional, may be held liable for the 
damage resulting from execution of such order if the order given was so 
obviously improper that an ordinarily prudent person, under the circumstances, 
would have refrained from carrying out the professional's order or direction.  

Appeal from the District Court for Douglas County: JAMES 
A. BUCKLEY, Judge. Affirmed.  

Frederick S. Cassman of Abrahams, Kaslow & Cassman, for 
appellants.  

Charles F Gotch of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  

On May 20, 1982, Mark Greening, age 11, suffered a fracture 
to his right upper femur while participating in a physical 
therapy program administered at an elementary school in the 
Millard school district. Mark, by his parents, Douglas J. and
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Sandra K. as next friends, filed an action for negligence, 
naming the school district and Kari T Miller as defendants. The 
case was tried without a jury in accordance with Neb. Rev. Stat.  
§ 23-2406 (Reissue 1983) (suits against political subdivisions 
"shall be heard and determined by the appropriate court 
without a jury"). At the conclusion of Mark's case in chief, the 
district court for Douglas County granted the school district's 
motion for a directed verdict and dismissed the petition. Kari 
Miller is no longer involved in the proceedings. We affirm.  

The district court determined, as a matter of law, that 
evidence was insufficient to sustain a judgment in favor of 
Mark. In reviewing a directed verdict the Supreme Court 
assumes the truth of material and relevant evidence presented 
by the nonmoving party. See Keystone Bus Lines v. ARA 
Services, 214 Neb. 813, 336 N.W.2d 555 (1983). Regarding a 
directed verdict, the nonmoving party is entitled to have every 
controverted fact resolved favorably to the nonmoving party 
and to receive the benefit of every inference reasonably 
deducible from the evidence. See Rose v. United States Nat.  
Bank, 218 Neb. 97, 352 N.W.2d 594 (1984). Only where 
reasonable minds can draw but one conclusion from the 
evidence presented is a directed verdict an appropriate method 
of terminating litigation. See Tank v. Peterson, 219 Neb. 438, 
363 N.W.2d 530 (1985). Applying the preceding principles 
pertaining to a directed verdict, we consider the evidence 
adduced in the present case.  

Mark was born in 1970 with a congenital deformity of the 
spinal column, known as myelodysplasia, a condition which, 
for Mark, resulted in some elements of paralysis of his legs. A 
common effect of myelodysplasia is osteoporosis, described, 
generally, as loss or diminishment of mineral in the bone. As a 
result of osteoporosis, bone tends to become less strong and less 
able to sustain the normal stress of day-to-day activity. Because 
inactivity results in more osteoporosis, one treating 
osteoporosis must walk "a fine line of providing enough 
activity to allow the bone to build up but not so much activity as 
to provide at that point in time extra stress upon the bone." 

When paralysis associated with myelodysplasia left Mark 
unable to ambulate, he eventually suffered osteoporosis,
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weakening the bones in his legs. Although provided with leg 
braces and special crutches by an orthopedic surgeon, Mark, as 
of 1982, was unable to move on his feet without assistance from 
others and has spent considerable time confined to a 
wheelchair.  

Mark entered the Millard public school system in the late 
1970s and, eventually, came under the care of two therapists 
associated with the school district, Lynda Shoemaker, a 
physical therapist, and Kari Miller, an occupational therapist.  
During the 1980-81 school year, the school district paid 
Shoemaker and Miller and directly supervised their activities as 
therapists. In June 1981, however, that arrangement changed.  
Although Shoemaker and Miller continued to work exclusively 
with students of the school district, the therapists became 
employees of the State of Nebraska, paid by the state and 
employed under the direction of the state Services for Crippled 
Children, which had the responsibility of providing therapy 
programs for physically disabled children. After June 1981 
neither Shoemaker nor Miller regularly attended staff meetings 
held in the school district, and both scheduled therapy sessions 
independent from the school district's supervision.  

During the 1981-82 school year, Shoemaker developed an 
exercise program designed to enable Mark to eventually "move 
out of his wheelchair" and ambulate "with the help of either a 
walker or special type of crutches." Specifically, the Shoemaker 
program required Mark to perform four different exercises, 
including numerous situps and pushups. Shoemaker, a 
professional physical therapist licensed by the state, see Neb.  
Rev. Stat. § 71-102 (Reissue 1981), did not submit her program 
to any physician. Shoemaker did consult with Mark's 
orthopedist regarding general goals to be achieved by Mark 
through physical therapy and was aware of Mark's medical 
condition. Miller also developed an exercise program designed 
to develop strength in Mark's arms and thereby increase his 
independence to engage in "activities of daily living." Both 
programs of therapy were developed without consultation with 
or directive contribution from the school district's supervisory 
personnel.  

Initially, Shoemaker and Miller administered and supervised
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their therapy programs prescribed for Mark. By the spring of 
1982 an increasing workload for the therapists made it difficult 
to personally supervise all students assigned for therapy. In 
early May 1982 Sherrie Elliott, the school district's coordinator 
of special education, contacted Shoemaker and suggested that 
she use Rendell Paden, a school district employee, as an "aide" 
to "work with Mark." Paden, Elliott's brother, was not a 
qualified therapist and had no experience in dealing with 
individuals suffering from Mark's particular condition. Part of 
Paden's duties as a school district employee, however, included 
working with children in special education programs. In fact, it 
was the school district's practice to provide a professional 
therapist with aides who would "monitor" the program 
developed by therapists. Sometime in May, Shoemaker and 
Miller met with Paden to describe and demonstrate their 
respective exercise programs. According to the therapists' 
directions to Paden, Mark's exercises were to be performed 
with Mark's leg braces in place. Paden thereafter assumed the 
task of overseeing Mark's performance of the exercises ordered 
by the therapists.  

By May 1982 Mark was quite familiar with the exercises to be 
performed under the therapists' programs. It was Paden's 
function, as an aide for the therapists, to remove Mark from his 
classroom, take him to the school gym, and assist him from the 
wheelchair onto a mat, where Mark performed the exercises 
contained in the regimen devised by the therapists. For 
approximately a week Paden supervised the exercise programs 
without incident. On May 20 Paden took Mark to the gym and 
assisted him to the mat, where Mark began to perform the 
exercises developed by Shoemaker. During that exercise 
session, Mark complained about a popping sensation in his 
right leg, and pain. Paden, who was unfamiliar with Mark's 
medical condition, did not react to Mark's complaint and did 
not instruct the boy to discontinue the exercises. Eventually, 
Miller appeared on the scene to conduct the exercise program 
she had designed. After Mark again complained about pain in 
his leg, Miller "palpated" the leg but failed to detect an injury 
and proceeded to put Mark through the exercise program.  

At home that evening, Mark told his mother about the pain
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in his right leg. Mrs. Greening noticed that Mark's leg was 
positioned strangely and drove Mark to the hospital. X rays 
disclosed that Mark's right upper femur was fractured, and 
surgery was eventually performed to correct such condition.  

On May 10, 1983, Mark filed his lawsuit, naming the school 
district and Miller as defendants. Paragraph 5 of Mark's 
petition alleges: 

5. That the plaintiff's injuries were the direct and 
proximate result of the negligence of the defendants and 
of their agents and employees, in the following 
particulars: 

(a) In permitting and allowing physical therapy 
exercises to be administered to the plaintiff by Rendell K.  
Paden, who was not qualified either as a physical or 
occupational therapist.  

(b) In permitting and allowing such exercises to be 
administered to the plaintiff which due to his disabilities 
the defendants knew or should have known were like[ly] 
to cause injury to the plaintiff.  

(c) In failing to make any investigation of his injuries at 
the time of plaintiff's initial complaint or to obtain 
medical assistance on behalf of the plaintiff.  

(d) In directing the plaintiff to continue to perform 
physical exercises notwithstanding plaintiffs protest of 
pain and discomfort in his right leg area.  

During trial, Mark settled his claim against Miller. At trial 
Mark called, among other witnesses, two physicians-one an 
orthopedist, the other a specialist treating physical disabilities.  
The orthopedist testified that Mark's fracture occurred as the 
result of the "physical activity" involved in the therapy 
program. Specifically, the orthopedist testified that Mark's leg 
brace acted as a focal point, which, as a result of the exercise, 
placed stress on the weakened bone, thus causing the fracture of 
Mark's right upper femur. The specialist testified that the 
exercises in Shoemaker's program "were not proper" because 
such exercises produced stress as the result of "the contracture 
at the hip and the descent and ascent of the gluteal mass." The 
specialist concluded that, as a result of the injury, Mark's 
physical and mental condition had significantly deteriorated.
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Neither physician expressed an opinion that Mark's injury was 
in any way related to Paden's supervision of the exercise 
program. Mark also called Shoemaker, who conceded that she 
made no evaluation whether Mark's leg braces would, during 
the exercises, place "pressure against his thighbones." 

At the close of Mark's evidence, the school district moved for 
a directed verdict. The court granted that motion and dismissed 
Mark's petition. Mark's sole contention is sufficiency of 
evidence, making the directed verdict and dismissal incorrect.  
Our inquiry and review is to determine whether there is 
sufficient evidence to sustain any reasonable basis, as alleged in 
Mark's petition, to impose liability on the school district.  

There are three basic requirements in establishing 
proximate cause. The first requirement is that the 
negligence be such that "without which the injury would 
not have occurred," commonly known as the "but for" 
rule....  

The second requirement is that the injury be the natural 
and probable result of the negligence....  

The third requirement is that there be no efficient 
intervening cause.  

Daniels v. Andersen, 195 Neb. 95, 101-02, 237 N.W.2d 397, 402 
(1975). See, also, Saporta v. State, 220 Neb. 142, 368 N.W.2d 
783 (1985).  

" 'The defendant's conduct is a cause of the event if the event 
would not have occurred but for that conduct; conversely, the 
defendant's conduct is not a cause of the event, if the event 
would have occurred without it.' " Saporta v. State, supra at 
149, 378 N.W.2d at 787, quoting from Prosser and Keeton on 
the Law of Torts, Proximate Cause § 41 at 266 (5th ed. 1984).  

As general background, there is ample evidence to support a 
finding that Shoemaker's exercise program was negligently 
formulated or designed and that such negligence caused the 
fracture of Mark's leg. Numerous courts, considering the legal 
responsibility of school districts, have held that districts and 
their supervisory personnel have a general duty to protect and 
properly supervise students entrusted to their care and custody.  
See, Benton v. School Bd. ofBroward Cty., 386 So. 2d 831 (Fla.
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App. 1980); Sewar v. Gagliardi Bros., 69 A.D.2d 281, 418 
N.Y.S.2d 704 (1979); Stanley v. Board of Education, 9 111. App.  
3d 963, 293 N.E.2d 417 (1973); Caltavuturo v. Passaic, 124 
N.J. Super. 361, 307 A.2d 114 (1973); Albers v. Independent 
Sch. Dist. No. 302 of Lewis Co., 94 Idaho 342, 487 P.2d 936 
(1971); Carabba v. Anacortes Sch. Dist., 72 Wash. 2d 939, 435 
P.2d 936 (1967). At least one court has recognized a school 
district's duty to provide nonnegligent supervision of its 
students as a nondelegable duty. See Carabba v. A nacortes Sch.  
Dist., supra, where a school district may be vicariously liable 
for negligent acts of its employees or agents, irrespective of a 
negligent employee's character as a servant or independent 
contractor. See, Restatement (Second) of Agency § 214 (1958); 
Restatement (Second) of Torts §§ 416-429 (1965). In the present 
case, however, we need not reach the question whether the 
school district had a nondelegable duty. As characterized in 
Foltz v. Northwestern Bell Tel. Co., 221 Neb. 201, 213, 376 
N.W.2d 301, 309 (1985): "A nondelegable duty means that an 
employer of an independent contractor . .. by assigning work 
consequent to a duty, is not relieved from liability arising from 
the delegated duties negligently performed." During the 
1981-82 school year, when the exercise program was developed, 
no agency or employment relationship existed between 
Shoemaker and the school district. As an employee of the state, 
operating under direction of a state agency, Shoemaker was an 
agent or employee of the state, not the school district. The 
absence of any agency or employee relationship between 
Shoemaker and the school district would have defeated any 
attempt to impose vicarious liability on the school district for 
Shoemaker's negligence.  

We now turn to the allegations of negligence contained in 
paragraph 5 of Mark's petition. Allegation 5(a) seeks to impose 
liability on the school district for negligence in allowing Paden 
to "administer" Shoemaker's physical therapy program. Mark 
contends that Sherrie Elliott, coordinator of special education 
for the school district, permitted Paden to perform physical 
therapy on Mark, knowing that Paden was not a qualified 
physical therapist.  

The theory asserted in Mark's allegation 5(a) is sound.
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According to the Restatement (Second) of Agency § 213 at 458: 
"A person conducting an activity through servants or other 
agents is subject to liability for harm resulting from his conduct 
if he is negligent or reckless: . . . (b) in the employment of 
improper persons or instrumentalities in work involving risk of 
harm to others." Similarly, the Restatement (Second) of Torts 
§ 411 at 376 provides that an employer "is subject to liability 
for physical harm to third persons caused by his failure to 
exercise reasonable care" in selecting the employee, even if such 
employee is an independent contractor. Consequently, in the 
case before us, the parties focus much of their attention on the 
extent of Elliott's knowledge regarding tasks to be performed 
by Paden during the exercise program during which Mark was 
injured. The school district contends Elliott knew only that 
Paden would assist Shoemaker in conducting the therapy 
program and neither directed nor allowed Shoemaker to 
delegate complete supervision of the exercises to Paden. Mark 
counters that Elliott did know the extent of Paden's authorized 
participation in the therapy program and that the school district 
should be held liable for the foreseeable consequences of 
Paden's incompetence. Both arguments, however, overlook the 
fundamental issue raised by allegation 5(a).  

To impose liability on an employer for negligently entrusting 
work to an employee incompetent to perform such work, a 
plaintiff must not only show that the employer negligently 
selected a person incapable of performing the work but also 
show that the conduct of the incompetent employee was a 
proximate cause of injury to another. The employee's 
characteristic, quality, or deficiency must proximately cause the 
harm producing injury to another. See Restatement (Second) of 
Torts § 411, comment b. As stated in comment d. to 
Restatement (Second) of Agency § 213: 

Liability results under the rule stated in this Section ...  
because the employer antecedently had reason to believe 
that an undue risk of harm would exist because of the 
employment. The employer is subject to liability only for 
such harm as is within the risk. If, therefore, the risk exists 
because of the quality of the employee, there is liability 
only to the extent that the harm is caused by the quality of
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the employee which the employer had reason to suppose 
would be likely to cause harm.  

Although the evidence is sufficient to support a finding that 
Shoemaker's exercise program was negligently formulated or 
designed, there is no evidence showing that Mark's injury 
resulted from the manner in which the defective program was 
administered or supervised by Paden. The physicians testifying 
for Mark linked the injury to pressure placed on the bone on 
account of the nature of the exercise. Neither physician even 
suggested that Paden incorrectly or incompetently supervised 
or conducted the exercise regimen, and neither physician 
testified that Paden's action or inaction caused Mark's injury.  
Admittedly, Paden was not qualified to conduct physical 
therapy, which is defined in Neb. Rev. Stat. § 71-2801 (Reissue 
1981) as "the treatment of any bodily condition of any person 
by the use of the physical, chemical, and other properties of 
heat, light, water, electricity, massage, and active or passive 
exercise." Whatever may have been Paden's deficiency as a 
physical therapist, there is no evidence to support a finding that 
any deficiency on Paden's part in the exercise regimen caused a 
recognized risk of harm to anyone in Mark's condition and was, 
therefore, a cause of Mark's injury.  

To sustain a cause of action based on allegation 5(a) of his 
petition, Mark was required to show more than the fact that 
Paden was not qualified to perform the tasks assigned by 
Shoemaker. Because Paden's deficiency as a physical therapist, 
even incompetence, was not a proximate cause of Mark's injury, 
the school district cannot be held liable for permitting or 
directing Paden to assist, supervise, or observe the exercise 
program administered to Mark.  

In subsection (b) of paragraph 5 in his petition, Mark alleges 
the school district was negligent in allowing and permitting the 
exercises to be administered. Again, the theory underlying such 
allegation is grounded on a legally cognizable principle, namely, 
a school district may be liable in permitting negligent conduct to 
occur on its premises when the school district knew, or 
reasonably should have known, that the negligent conduct on 
its premises presented an unreasonable risk of harm to those 
entrusted to the school. See Restatement (Second) of Agency
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§ 213(d) (a person conducting activity through servants or other 
agents is subject to liability for "permitting, or failing to 
prevent, negligent or other tortious conduct by persons, 
whether or not his servants or agents, upon premises or with 
instrumentalities under his control"). Here, no evidence 
indicates that the school district's supervisory personnel were 
aware of either the specific exercise program being 
administered to Mark or the potential dangers inherent in such 
program as far as Mark was concerned. The only basis for 
imposition of liability, therefore, would be a duty that the 
school district must learn about dangers of the exercise regimen 
and take steps to prevent such dangerous activity on its 
premises. Although there may be a situation where a school 
district's supervisor has a duty to take affirmative steps to 
assure safe conduct of an otherwise potentially dangerous 
activity on school premises, see Vargo v Svitchan, 100 Mich.  
App. 809, 301 N.W.2d 1 (1980) (school athletic director 
required to promulgate reasonable safety precautions to 
minimize injury to students participating in weight training 
program), such duty did not exist in the present case.  
Shoemaker was a licensed professional, paid by the state to 
administer physical therapy to students in public school 
systems. The district was entitled to rely upon the competence 
of a professional therapist, licensed, paid, and supplied by the 
state. To hold otherwise would require a school district to 
independently verify the safety of a program developed by a 
professional who is entrusted by the state with the responsibility 
of carrying out such program. Under the facts of this case, we 
decline to impose such duty on the school district.  

Liberally construed, allegation 5(b) may also be read to apply 
to Paden, who was actually aware of the exercises being 
performed. Assuming, but not deciding, that Paden was an 
agent of the school district and that his negligence would be 
imputed to the school district, Paden's conduct concerning the 
exercises to be performed might provide a basis for imposing 
liability on the district. However, there is no evidence that 
Paden knew the potential medical danger associated with the 
exercises. This is not to say that an individual, conscious of such 
individual's own ignorance and the possible danger consequent
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to such lack of knowledge, may always justifiably proceed in 
the face of that known ignorance. As expressed in Prosser and 
Keeton on the Law of Torts, Negligence: Standard of Conduct 
§ 32 at 185 (5th ed. 1984): 

[A person may] be engaged in an activity, or stand in a 
relation to others, which imposes upon him an obligation 
to investigate and find out, so that the person becomes 
liable not so much for being ignorant as for remaining 
ignorant; and this obligation may require a person to 
know at least enough to conduct an intelligent inquiry as 
to what he does not know.  

There may be situations where an uninformed individual is 
negligent in failing to remove that individual's ignorance which 
causes injury to another. See Scarborough v. Aeroservice, Inc., 
155 Neb. 749, 761, 53 N.W.2d 902, 909 (1952) (" 'Liability for 
negligence may be predicated upon the lack of foresight or of 
forethought which is exhibited where one remains in voluntary 
ignorance of facts respecting the danger inherent in the 
particular act or instrumentality involved . . . .' "). As a general 
rule, however, a nonprofessional, competently executing an 
order from a professional, may be held liable for the damage 
resulting from execution of such order if the order given was so 
obviously improper that an ordinarily prudent person, under 
the circumstances, would have refrained from carrying out the 
professional's order or direction. See City of Somerset v. Hart, 
549 S.W.2d 814 (Ky. 1977). In the present case we cannot 
conclude that the orders or directions given by any therapist to 
Paden were so obviously improper, thereby requiring Paden to 
disregard and refuse to carry out those directions, or, at least, 
make further inquiry regarding correctness of any order or 
direction given.  

The remaining allegations in paragraph 5 are without merit.  
Allegation 5(c) refers to Paden's failure to respond to Mark's 
complaints. While the record reflects Paden's failure to respond 
to Mark's complaints about his pain experienced in his leg, there 
is no evidence, such as a physician's testimony, that Paden's 
failure to respond increased or aggravated the fracture already 
produced by the exercise program. Paden's failure to act upon 
Mark's complaints, even if negligence, was not a proximate
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cause of the particular injury alleged in Mark's petition and 
established at trial. Allegation 5(d) alleges continuation of the 
exercises in the face of Mark's complaint of pain in his leg.  
What we have said in disposing of allegation 5(c) applies equally 
to disposition of the allegations found in 5(d), namely, the 
evidence does not establish that conduct in continuing the 
exercises was a proximate cause of Mark's bodily injury alleged 
and established by evidence at trial.  

We do not question the gravity of Mark's injuries and the 
obviously serious consequences of those injuries. The 
fundamental question asked is: What is the legal basis for 
imposing liability on the school district of Millard? On the basis 
of the record presented for review, we are compelled to answer 
that there is no legal basis for imposing liability on the school 
district, and, therefore, we affirm the judgment of the district 
court.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V. JERRY D. RADER, ALSO KNOWN 

AS DANNY S. O'BRIEN, APPELLANT.  

393 N.W.2d 60 

Filed September 5, 1986. No. 85-879.  

1. Judges: Courts: Jurisdiction. The judges of the district court may hold court for 
each other.  

2. Motions for Continuance: Appeal and Error. An order denying a motion for a 
continuance of a sentencing hearing will not be disturbed in the absence of a 
showing of a clear abuse of the court's discretion.  

Appeal from the District Court for Adams County: WILLIAM 

G. CAMBRIDGE, Judge. Affirmed.  

Arthur C. Toogood, Adams County Public Defender, for 
appellant.  

Robert M. Spire, Attorney General, and Lynne R. Fritz, for 
appellee.
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

GRANT, J.  
On February 3, 1984, defendant, Jerry D. Rader, also known 

as Danny S. O'Brien, was serving three concurrent 3-month jail 
sentences in the Adams County jail. Defendant had been 
granted a release during the day to work and was required to 
return to the jail every evening. He did not return to jail on 
February 3, 1984. He was later arrested in Colorado, in 1985.  
He refused extradition and was formally extradited and 
returned to the custody of the Adams County sheriff's office on 
July 11, 1985. On that day defendant began serving the 
remaining 78 days of his 3-month jail sentences. Defendant 
completed serving those sentences on September 12, 1985, and 
on that day began serving a 30-day jail sentence which had been 
imposed on an unrelated charge on December 5, 1983.  

On July 22, 1985, an information was filed in the district 
court for Adams County, Nebraska, charging defendant with 
the crime of escape in violation of Neb. Rev. Stat. § 28-912(1) 
(Reissue 1985), in that defendant did "unlawfully remove 
himself from official detention or fail to return to official 
detention . . . ." 

On August 2, 1985, defendant appeared before Judge 
William G. Cambridge for arraignment on the escape charge 
and pled not guilty. The judge accepted the plea. Defendant 
then waived a jury trial and requested trial to the court. The 
judge then tentatively set the trial for September 9, 1985.  

On September 9, 1985, defendant again appeared before 
Judge Cambridge, who informed defendant that the case "was 
set for trial to the Court this date." Defendant then moved to 
withdraw his plea of not guilty with the intention of entering a 
plea of guilty pursuant to a plea agreement in which the State 
agreed not to pursue a possible habitual criminal charge. Judge 
Cambridge granted the motion. Defendant then pled guilty.  
Judge Cambridge then thoroughly and fully explained to 
defendant all of his constitutional rights, informed defendant 
of the possible sentence for the crime, and was informed of the 
factual basis for the plea. Judge Cambridge found that
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defendant understood his rights and had voluntarily waived 
them. The judge found defendant's plea of guilty was made 
freely, voluntarily, and knowingly; accepted the plea; found 
defendant guilty of the charge; ordered a presentence 
investigation; and continued the matter until the presentence 
investigation "has been prepared and submitted to the Court." 

On October 7, 1985, defendant's counsel filed two motions.  
The first was a "Motion to Recuse," in which defendant moved 

the Honorable William Cambridge to excuse himself from 
passing sentence in the above entitled action for the reason 
that the defendant is aware of circumstantial evidence that 
tends to suggest an appearance of impropriety, leading the 
defendant to believe that the State of Nebraska procured 
the assignment of defendant's case to the Honorable 
William Cambridge despite the custom in Adams County 
at the end of each six month term to transfer pending 
criminal cases to the judge presiding in the next term.  

The second motion sought a continuance of the sentencing 
hearing.  

On October 11, 1985, all parties appeared before Judge 
Cambridge pursuant to the court order setting that date as the 
sentencing date. Defendant's motions were first heard. After 
the hearing Judge Cambridge denied each motion and then 
sentenced defendant to a term of not less than 20 months or 
more than 5 years, with credit for 15 days already served.  

Defendant appeals, alleging five assignments of error: (1) 
That the court erred in overruling appellant's motion to recuse 
Judge Cambridge; (2) That the court abused its discretion in 
failing to grant defendant's motion for continuance; (3) That 
the court erred in failing to grant defendant credit for all time 
served; (4) That the court erred in failing to place defendant on 
probation; and (5) That the court erred in imposing an excessive 
sentence. None of defendant's contentions have merit, and 
assignments 1, 4, and 5 are totally frivolous. We affirm.  

With regard to the issue of the alleged error in the failure of 
Judge Cambridge to recuse himself, we note that "recuse" has 
been defined as "to challenge or except to (a judge) as interested 
or otherwise incompetent" or "to disqualify (oneself) as judge 
in a particular case." Webster's Third New International
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Dictionary, Unabridged 1900 (1981). The statutory grounds for 
the disqualification of a judge are set out in Neb. Rev. Stat.  
§ 24-315 (Reissue 1985). Defendant does not contend that 
Judge Cambridge is disqualified under any of the terms of that 
statute.  

Canon 3C of the Code of Judicial Conduct provides in part: 
(1) A judge should disqualify himself or herself in a 

proceeding in which his or her impartiality might 
reasonably be questioned, including but not limited to 
instances where: 

(a) the judge has a personal bias or prejudice 
concerning a party, or personal knowledge of disputed 
evidentiary facts concerning the proceeding; 

(b) the judge served as lawyer in the matter in 
controversy, or a lawyer with whom the judge previously 
practiced law served during such association as a lawyer 
concerning the matter, or the judge or such lawyer has 
been a material witness concerning it.  

Defendant did not specifically attack the impartiality of Judge 
Cambridge, nor does defendant allege the judge was biased or 
prejudiced.  

Defendant does contend, as set out in his motion, that Judge 
Cambridge's actions suggested an "appearance of impropriety" 
in that the judge sentenced defendant in this case on October 
11, 1985, "despite the custom in Adams County at the end of 
each six month term to transfer pending criminal cases to the 
judge presiding in the next term." Defendant apparently 
contends that since the sentencing was after September 1, it was 
Judge Sprague's "turn" to be in Hastings, rather than Judge 
Cambridge's.  

Evidence adduced at the hearing on defendant's motion to 
recuse indicated that Judge Cambridge, who resides in 
Hastings, Nebraska, and Judge Bernard Sprague, who resides 
in Red Cloud, Nebraska, are the two district judges serving the 
10th district. Judges in that district have historically rotated 
throughout the district, with one judge sitting in Adams, Clay, 
and Webster Counties for one 6-month period and the other in 
Harlan, Kearney, Phelps, and Franklin for the same period.  
Judge Cambridge also stated on the record that both he and
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Judge Sprague had acted on many occasions in the counties 

being served by the other judge, in both civil and criminal cases, 

and that since Judge Sprague had handled Judge Cambridge's 
workload while Judge Cambridge underwent major surgery in 

May of 1985, Judge Cambridge sought to help Judge Sprague 

in all possible ways in taking care of the district's business.  

No specific reason is stated why Judge Cambridge's handling 

of this particular case was improper. Any innuendoes advanced 

by defendant or his counsel should be, and are, ignored.  

Article V, § 12, of the Constitution of the State of Nebraska 

provides: "The judges of the district court may hold court for 

each other . . . ." Neb. Rev. Stat. § 24-312 (Reissue 1985) 

provides: "The district judges may interchange, and hold each 

other's court . . . ." In a clear effort to aid the smooth handling 
of the court's business, Judge Cambridge, after he had taken 

defendant's plea of not guilty, his motion to withdraw that plea, 

and defendant's plea of guilty, concluded the case by sentencing 

defendant.  
At the hearings on the motion to recuse Judge Cambridge, 

defendant testified to his solution of this problem of having a 

judge in Hastings, Nebraska, sentence a defendant in a case in 

which the Hastings judge had accepted both defendant's not 

guilty and guilty pleas, but who had been "rotated" at the time 

of sentencing. Defendant's testimony was as follows: 
Q- You understand, Mr. Rader, by filing this motion it 

appears as though you are trying to select a Judge? 
A- Yes, sir, I do.  
Q- Would you have a recommendation regarding the 

selection of a Judge for your case? 
A- I would recommend that the Court notify the state 

officials, I guess in Lincoln, and have a Judge from out of 

the County come in and sit and on this case.  
Q- Selected by some independent party? 
A- Yes, sir.  

The absurdity of such testimony is highlighted by the 

simplicity of the charge against defendant and defendant's past 

record. Such statements constitute an unwarranted attack on 

the integrity of the sentencing judge, and, indeed, on all judges.  

Defendant is 26 years old. He was first convicted when he
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was 18 of a bad check charge and fined. Later in 1978 he was 
placed on juvenile probation for 1 year for four counts of 
forgery. He left the Hall County, Nebraska, area, and the 
juvenile case was closed on January 31, 1979, when defendant 
reached 19 years of age. In May of 1980 defendant was 
convicted of a misdemeanor bad check charge, but did not 
appear for sentencing and the matter was dropped. In February 
of 1979 defendant was arrested on theft charges. He pled not 
guilty and left the jurisdiction. He was again arrested on the 
same charge and his arraignment set for March 5, 1982. He 
again left the jurisdiction and was arrested in June of 1982 in 
Salt Lake City, Utah. He was returned to Hall County and 
sentenced on October 12, 1982, to 6 months' jail time, to be 
served concurrently with a 1-year sentence on a felony 
conviction for second offense check charges committed in 
1979.  

On June 12, 1979, defendant was fined in the State of New 
York for petit larceny, and on June 20, 1979, defendant was 
arrested in Hall County, Nebraska, for a Class II misdemeanor 
theft, but left the area before his arraignment. In October of 
1979 defendant was sentenced to 1 year in jail in Marysville, 
California, on check charges. Between November of 1981 and 
February of 1982, defendant was arrested on five charges in 
Adams County and Hall County, Nebraska, and on November 
24, 1982, was sentenced to 1 year in the Nebraska Penal 
Complex. Additional charges were dropped against defendant 
in Salt Lake City, Utah, after defendant was returned to 
Nebraska. In addition, Hall County authorities have a hold on 
defendant for nine felony and two misdemeanor charges 
pending against defendant.  

Additional information before the judge showed that 
defendant, using the name Scott C. Acklin, had married in 
Colorado after telling the woman he married a series of false 
statements about his past. In addition, it appears that 
defendant had earlier been married in Salt Lake City, Utah, 
with no showing as to any dissolution of that marriage.  

To merely recite these facts is to show the absolute and utter 
frivolity in defendant's contentions that the district court 
abused its discretion in failing to place defendant on probation
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for this escape charge and that the sentence imposed was 
excessive. Defendant's fourth and fifth assignments of error are 
without merit.  

With regard to defendant's assignment of error that the court 
erred in failing to grant a continuance of defendant's sentencing 
hearing, we hold that an order denying a motion for a 
continuance of a sentencing hearing will not be disturbed in the 
absence of a showing of a clear abuse of the court's discretion.  
See State v. Otey, 205 Neb. 90, 287 N.W.2d 36 (1979). There is 
no abuse of discretion by the court in denying a continuance 
unless it clearly appears that the defendant suffered prejudice as 
a result. State v. Pierce and Wells, 215 Neb. 512, 340 N.W.2d 
122 (1983). Details of the matters defendant wanted to submit 
to the court were already before the court. There was no abuse 
of the court's discretion in this case in denying defendant's 
motion for continuance. Defendant's second assignment of 
error is without merit.  

With regard to defendant's third assignment of error, in 
which he contends that the court erred in failing to grant 
defendant credit for all jail time served while awaiting 
sentencing in this case, we note that defendant was sentenced on 
October 11, 1985. Up until October 4, 1985, defendant was 
serving sentences imposed in connection with other offenses 
long before the sentence in this case. Under our holding in State 
v. Knight, 220 Neb. 666, 371 N.W.2d 317 (1985), the maximum 
time with which defendant need be credited in this sentence was 
the time between October 4 and October 11, 1985. The trial 
court gave defendant 15 days' credit. Defendant received more 
credit than entitled to, and his assignment of error is without 
merit.  

All in all, it appears that many busy people have been forced 
to join with defendant in pursuing his hobby of showing utter 
disdain for our legal system. Defendant's appeal in this case is 
without merit. The sentence is affirmed.  

AFFIRMED.
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MIDWEST MESSENGER ASSOCIATION, AN UNINCORPORATED 

ASSOCIATION, APPELLANT, v. ROBERT M. SPIRE, ATTORNEY 

GENERAL OF THE STATE OF NEBRASKA, ET AL., APPELLEES.  

393 N.W.2d 438 

Filed September 19, 1986. No. 85-391.  

1. Declaratory Judgments: Statutes. An action for a declaratory judgment is an 
appropriate remedy for determining the validity, construction, or interpretation 
of a statute.  

2. Pleadings: Demurrer: Appeal and Error. In reviewing an order sustaining a 
general demurrer, we accept as true all facts which are well pled, together with 
the reasonable inferences of fact which may be drawn therefrom, but we do not 
accept as true the conclusions of the pleader.  

3. Constitutional Law. Neither property rights nor contract rights are absolute.  
4. Constitutional Law: Legislature: Statutes. The Legislature is empowered to 

regulate and restrict the right to contract to preserve and protect the public 
health, safety, or welfare of the citizens of this state.  

5. States: Taxes. The state may utilize its police power to protect its sources of 
revenue and assure collection of taxes.  

6. Constitutional Law: Statutes: Appeal and Error. In a facial challenge to the 
overbreadth and vagueness of a law, that is, a claim that the law is invalid in toto 
and therefore incapable of any valid application, a court's first task is to 
determine whether the enactment reaches a substantial amount of 
constitutionally protected conduct. If it does not, then the overbreadth 
challenge fails. The court then examines the facial vagueness challenge and, 
assuming the enactment implicates no constitutionally protected conduct, 
upholds the challenge only if the enactment is impermissibly vague in all its 
applications.  

7. Statutes: Standing. To have standing to challenge a vague statute, one must not 
have engaged in conduct which is clearly proscribed by the statute, and cannot 
complain of the vagueness of the law as applied to the conduct of others.  

8. Statutes. Statutory language should be given its plain and ordinary meaning, 
and where the words of a statute are plain, direct, and unambiguous, no 
interpretation is necessary to ascertain their meaning.  

9. Constitutional Law: Statutes. Neb. Rev. Stat. § 2-1221 (Cum. Supp. 1984) held 
constitutional.  

Appeal from the District Court for Douglas County: KEITH 

HOWARD, Judge. Affirmed.  

Anthony S. Troia, for appellant.  

Robert M. Spire, Attorney General, and Mel Kammerlohr, 
for appellees.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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BOSLAUGH, J.  

Midwest Messenger Association, an unincorporated 
association, commenced this action to obtain a declaratory 
judgment that Neb. Rev. Stat. § 2-1221 (Cum. Supp. 1984) is 
unconstitutional and to enjoin the defendants from enforcing 
the statute. The defendants are the Attorney General of 
Nebraska, the county attorney of Douglas County, Nebraska, 
the sheriff of Douglas County, and the chief of police of the city 
of Omaha, Nebraska.  

All of the defendants filed general demurrers to the petition, 
which were sustained. The plaintiff elected to stand on its 
petition, which was then dismissed. The plaintiff has appealed.  

The plaintiff has assigned as error that (1) the trial court 
erred in sustaining the demurrer of the defendants and (2) the 
court erred in not granting the plaintiff the requested 
declaratory relief.  

The petition alleged: 
[T]he principal business of the Plaintiffs is, for a fee, to 
accept, transport and deliver money to purchase 
parimutuel tickets at licensed racetracks within and 
outside of the State of Nebraska for and on behalf of 
clients who are legally competent to purchase said tickets 
but who are unable to be personally present at said 
racetracks. That Plaintiffs have operated said businesses 
for the past six years.  

Section 2-1221 provides: 
Except as provided in section 2-1221.01, whoever 

directly or indirectly, accepts anything of value to be 
wagered or to be transmitted or delivered for wager in any 
parimutuel or certificate system of wagering on 
horseraces, or delivers anything of value which has been 
received outside of the enclosure of a racetrack holding a 
race meet licensed under Chapter 2, article 12, to be placed 
as wagers in the parimutuel pool or certificate system of 
wagering on horseracing within such enclosure shall be 
guilty of a Class II misdemeanor.  

The plaintiff contends that § 2-1221 is unconstitutional 
because it (1) impairs the right of members of the appellant to 
freely contract with their clients, (2) is unconstitutionally vague
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and overbroad in violation of due process of law, and (3) denies 
equal protection of the law in violation of both the state and 
federal Constitutions.  

An action for a declaratory judgment is an appropriate 
remedy for determining the validity, construction, or 
interpretation of a statute. Mullendore v. School Dist. No. 1, 
ante p. 28, 388 N.W.2d 93 (1986); Meyerkorth v. State, 173 
Neb. 889, 115 N.W.2d 585 (1962); Dill v. Hamilton, 137 Neb.  
723, 291 N.W. 62 (1940).  

In reviewing an order sustaining a general demurrer, "we are 
required to accept as true all the facts which are well pled, 
together with the proper and reasonable inferences of law and 
fact which may be drawn therefrom, but we do not accept as 
true the conclusions of the pleader." Reimer v. K N Energy, 
Inc., ante p. 142, 146, 388 N.W.2d 479, 482-83 (1986). If liberal 
construction of a petition indicates that it states a cause of 
action against the defendant and in favor of the plaintiff, a 
demurrer thereto should be overruled. Dixon v. Reconciliation, 
Inc., 206 Neb. 45, 291 N.W.2d 230 (1980).  

The first issue is whether, as alleged, § 2-1221 impairs the 
appellant's right to contract, in violation of the 14th 
amendment to the federal Constitution.  

In Nebbia v. New York, 291 U.S. 502, 523, 54 S. Ct. 505, 78 
L. Ed. 940 (1934), the U.S. Supreme Court stated: 

Under our form of government the use of property and 
the making of contracts are normally matters of private 
and not of public concern. The general rule is that both 
shall be free of governmental interference. But neither 
property rights nor contract rights are absolute; for 
government cannot exist if the citizen may at will use his 
property to the detriment of his fellows, or exercise his 
freedom of contract to work them harm. Equally 
fundamental with the private right is that of the public to 
regulate it in the common interest.  

Clearly, the Legislature is empowered to regulate and restrict 
the right to contract to preserve and protect the public health, 
safety, or welfare of the citizens of this state. United States 
Brewers' Assn., Inc. v. State, 192 Neb. 328, 220 N.W2d 544 
(1974).
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In considering the validity of a statute challenged as 
impairing the right to contract, we must determine if the statute 
does in fact bear some reasonable relationship to its proposed 
ends. United States Brewers' Assn., Inc., supra. See, also, 
Nebbia v. New York, supra.  

Prior to its amendment in 1984, § 2-1221 prohibited the same 
activity when done for a fee. § 2-1221 (Reissue 1983).  

In Pegasus of Omaha, Inc. v. State, 203 Neb. 755, 280 
N.W.2d 64 (1979), § 2-1221 as it read prior to the 1984 
amendment was held to be constitutional against allegations 
that it deprived the plaintiff messenger service of its beneficial 
and lawful business without due process of law. At the heart of 
the plaintiff's argument in that case was the contention that 
while its services were subject to regulation, the Legislature was 
without power to absolutely prohibit an otherwise lawful 
occupation. Recognizing that article III, § 24, of the Nebraska 
Constitution empowered the Legislature to enact laws to license 
and regulate wagering on horseraces, we concluded that " [t]he 
activity of Pegasus is so intertwined with gambling that, under 
its constitutional power to regulate, the Legislature may ban 
messenger services operated for a fee from accepting bets and 
conveying the bets to a licensed racetrack." Pegasus of Omaha, 
Inc., supra at 759, 280 N.W.2d at 67.  

As support for the decision in Pegasus, we relied on Finish 
Line Express, Inc. v. City of Chicago, 72111. 2d 131, 379 N.E.2d 
290 (1978). In that case the Illinois Supreme Court upheld the 
validity of a statute nearly identical to § 2-1221 (Reissue 1983).  
The Finish Line court concluded that the statute was a proper 
exercise of the plenary police power to regulate gaming activity 
because of a long list of reported problems with the messenger 
services, including booking of bets, failure to pay off winners, 
involvement of organized crime, and reduced track attendance 
and betting, resulting in lost revenue to the state.  

Similarly, in Nebraska Messenger Services Ass'n v. Thone, 
478 E Supp. 1036 (D. Neb. 1979), aff'd 611 F.2d 250 (8th Cir.  
1979), § 2-1221 (Cum. Supp. 1978), substantially the same 
statute challenged in Pegasus, supra, was upheld against due 
process and equal protection arguments. In concluding that the 
statute was reasonably related to legitimate state ends, the
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federal district court stated at 1038: 
No one would question that the State of Nebraska has the 
power to regulate gambling in the interest of the public 
health, safety, and general welfare. Although the 
messenger services may not be gambling per se, such 
businesses are closely intertwined with gambling. Due to 
this close relationship, the Nebraska Unicameral could 
reasonably conclude that the public could only be 
protected from some of the evils of gambling by 
abolishing messenger services. For example, the 
Legislature may have reasoned that messenger services 
increase the risk of illegal bookmaking.  

Section 2-1221 (Cum. Supp. 1984), now in effect, differs 
from the statute reviewed in Pegasus, supra, and Nebraska 
Messenger Services Ass'n, supra, in the omission of the "for a 
fee" language. This change was made in response to the 
messenger services' policy changes following enactment of the 
original statute in 1977. Miscellaneous Subjects Committee 
Hearing, L.B. 915, 88th Leg., 2d Sess. 42-43 (Feb. 10, 1984). At 
that point, in an attempt to remain in business, the appellant's 
members began to collect, as consideration from their clients, 
10 to 15 percent of the winnings from winning tickets only, 
instead of charging a fee for every bet to be made at the track.  
Id.  

The legislative history of the current § 2-1221 shows that a 
number of legitimate state ends were considered in the decision 
to amend the statute. Among the concerns expressed about the 
continued operation of the messenger services were the 
potential for infiltration by organized crime, which could result 
in illegal bookmaking; the difficulty in policing messenger 
service activities; wagers placed with the services that never 
reached the track; and the creation of significant law 
enforcement problems in communities where the services are 
operated.  

Also of concern was the economic impact on state revenues 
from decreased attendance and booking of bets. As stated in 
Finish Line Express, Inc. v. City of Chicago, 72111. 2d 131, 140, 
379 N.E.2d 290, 293 (1978): "[I]t is clear that the State may 
utilize its police power to protect its sources of revenue and 
assure collection of taxes."
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In this case, as in Pegasus of Omaha, Inc. v. State, 203 Neb.  
755, 280 N.W.2d 64 (1979), we conclude that § 2-1221 was a 
proper exercise of the police power. Given the dangers 
presented to the Legislature, the prohibition of messenger-type 
services is reasonably related to protection of the public's safety 
and welfare. Elimination of the fee requirement has not made 
the statute any less reasonably related to those ends.  

The next issue is whether § 2-1221 is unconstitutionally 
vague and overbroad.  

As acknowledged by the appellant, State v. Frey, 218 Neb.  
558, 561-62, 357 N.W.2d 216, 219 (1984), sets out the standards 
by which we determine if a statute is vague or overbroad: 

Hoffman Estates v. Flipside, Hoffman Estates, 455 
U.S. 489, 102 S. Ct. 1186, 71 L. Ed. 2d 362 (1982), teaches 
that in a facial challenge to the overbreadth and vagueness 
of a law, that is, in this context, a claim that the law is 
invalid in toto and therefore incapable of any valid 
application, our first task is to determine whether the 
enactment reaches a substantial amount of 
constitutionally protected conduct. If it does not, then the 
overbreadth challenge must fail. We are then to examine 
the facial vagueness challenge and, assuming the 
enactment implicates no constitutionally protected 
conduct, uphold the challenge only if the enactment is 
impermissibly vague in all its applications. In order to 
have standing to challenge a vague statute, one must not 
have engaged in conduct which is clearly proscribed by the 
statute, and cannot complain of the vagueness of the law 
as applied to the conduct of others.  

See, also, In re Interest of Siebert, ante p. 454, 390 N.W.2d 522 
(1986); State v. Sinica, 220 Neb. 792, 372 N.W.2d 445 (1985); 
State v. Merithew, 220 Neb. 530, 371 N.W.2d 110 (1985); State 
v. Groves, 219 Neb. 382, 363 N.W2d 507 (1985).  

The appellant claims that § 2-1221 is overbroad because it 
reaches a substantial amount of constitutionally protected 
conduct. The conduct purportedly infringed upon includes the 
right to freely contract and equal protection of the law.  

As stated above, contract rights are not absolute and may be 
subject to regulation in the common interest. Nebbia v. New
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York, 291 U.S. 502, 54 S. Ct. 505, 78 L. Ed. 940 (1934). In this 
instance we conclude that messenger service activities are so 
intertwined with gambling that the state may regulate and even 
prohibit the activity if the legislation is reasonably related to 
legitimate state ends. Because there is a reasonable relationship 
in this case, we determine that the messenger service activities 
are not constitutionally protected. In terms at least of contract 
rights, the statute does not reach a substantial amount of 
constitutionally protected conduct.  

For reasons to be discussed later, the statute is not overbroad 
because it denies the appellant equal protection of the law. The 
statutory discrimination upon which the appellant bases its 
claim simply does not exist.  

Since there is no merit to the overbreadth argument, we turn 
to the question of vagueness. The appellant acknowledges that, 
under our recent cases, it has no standing to challenge § 2-1221 
because the statute clearly proscribes conduct sought to be 
engaged in by the member messenger services. See, In re 
Interest of Siebert, supra; State v. Groves, supra; State v.  
Ruzicka, 218 Neb. 594, 357 N.W.2d 457 (1984); State v. Frey, 
supra.  

We are not persuaded by the appellant's argument that 
Kolender v. Lawson, 461 U.S. 352, 103 S. Ct. 1855, 75 L. Ed.  
2d 903 (1983), requires that we overrule this line of cases. In the 
Kolender case the Court concluded that a California statute 
was unconstitutionally vague because it required wandering or 
loitering persons to provide "credible and reliable" 
identification upon request by a police officer. The majority 
held that the statute was impermissibly vague because the 
"credible and reliable" language vested complete discretion in 
the police to determine whether the suspect satisfied the statute, 
and was therefore subject to arbitrary enforcement. An issue 
raised by Justice White's dissent was whether, under Hoffman 
Estates v. Flipside, Hoffman Estates, 455 U.S. 489, 102 S. Ct.  
1186, 71 L. Ed. 2d 362 (1982), a statute in all its applications 
must be vague to be facially invalid. The majority's discussion 
of this matter in note 8 did not eliminate the standing 
requirement. Kolender, supra at 360. Although the opinion 
indicates that, pursuant to the challenged statute, Lawson was
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arrested on 15 occasions, prosecuted twice, and convicted once, 
there is no indication that his conduct was ever clearly 
proscribed. It is difficult to perceive how it ever could have 
been, given the statute's lack of minimal guidelines to govern its 
enforcement.  

The present case is unlike Kolender in that the appellant's 
conduct is clearly proscribed. The appellant cannot therefore be 
heard to complain of the statute's vagueness as applied to 
others. In re Interest of Siebert, supra.  

Finally, the appellant claims that § 2-1221 violates equal 
protection of the law pursuant to the Nebraska and federal 
Constitutions. Neb. Const. art. III, § 18, and U.S. Const.  
amend. XIV The basis of this argument is that § 2-1221 
prohibits "messenger services from accepting wagers for 
delivery to race tracks within Nebraska, but not to race tracks 
outside of Nebraska." Brief for Appellant at 19. From our 
reading of the statute, such a discrimination does not exist, 
because the first portion of § 2-1221 provides: "[W]hoever 
directly or indirectly, accepts anything of value to be wagered or 
to be transmitted or delivered for wager in any parimutuel or 
certificate system of wagering on horseraces . . . shall be guilty 
of a Class II misdemeanor." (Emphasis supplied.) 

The phrase omitted from the aforementioned passage 
proscribes delivery of anything of value received outside a 
licensed Nebraska racetrack for wagering therein. Thus, the 
statute does in fact proscribe the activities of messenger services 
within the state, whether the service is to deliver a wager in or 
out of the state.  

Statutory language should be given its plain and ordinary 
meaning, and where the words of a statute are plain, direct, and 
unambiguous, no interpretation is necessary to ascertain their 
meaning. Sorensen v. Meyer, 220 Neb. 457, 370 N.W.2d 173 
(1985). The plain language of § 2-1221 prohibits acceptance of 
value for wagering at any racetrack, not just licensed Nebraska 
tracks. The provision of the statute referring to delivery of 
wagers to Nebraska tracks is necessarily limited to those tracks 
because it would be beyond this state's police power to regulate 
conduct occurring in another state. There is no basis for the 
appellant's equal protection argument.
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The order of the district court sustaining the demurrers of the 
defendants was not erroneous. The judgment is, therefore, 
affirmed.  

AFFIRMED.  

KRIVOSHA, C.J., dissenting.  
For reasons more fully set out in my dissents in Pegasus of 

Omaha, Inc. v. State, 203 Neb. 755, 280 N.W.2d 64 (1979), 
State v. Groves, 219 Neb. 382, 363 N.W.2d 507 (1985), and In re 
Interest of Siebert, ante p. 454, 390 N.W.2d 522 (1986), I must 
respectfully dissent from the decision rendered by those 
members of the court who have today affirmed the action of 
the district court in sustaining demurrers filed by the state and, 
in effect, finding Neb. Rev. Stat. § 2-1221 (Cum. Supp. 1984) 
constitutional.  

Turning first to the vagueness argument addressed by the 
majority, I continue to be convinced that we have created a rule 
unique to Nebraska and not even followed by the U.S. Supreme 
Court, upon whom we base our original decision. In State v.  
Groves, supra, I set out at length note 8 from the case of 
Kolender v. Lawson, 461 U.S. 352, 103 S. Ct. 1855, 75 L. Ed.  
2d 903 (1983), and will not repeat it here. As I read the note, the 
holding in Hoffman Estates v. Flipside, Hoffman Estates, 455 
U.S. 489, 102 S. Ct. 1186, 71 L. Ed. 2d 362 (1982), was rejected 
and cannot be so lightly disposed of by us in merely saying that 
insufficient evidence was presented. Lawson was permitted to 
bring a civil declaratory judgment action, and further 
permitted to raise the vagueness argument, though there was no 
evidence that anyone had ever asked him for identification and 
refused to accept it. Unfortunately, we continue to pursue this 
line of cases relying upon Hoffman Estates, supra, to the extent 
that we have effectively eliminated in Nebraska the right to 
contest the constitutionality of a statute on the basis of 
vagueness.  

I further continue to believe that the statute in question 
cannot be sustained as a constitutional act of the Legislature.  
Once the state permits parimutuel betting, then how the money 
arrives at the track cannot be limited under the guise of the 
police power. Section 2-1221 does not regulate gambling or even 
parimutuel betting. Rather, it insists that every person who
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places a bet at a track must himself or herself be present to place 
that bet. How the individual's presence or the payment of a fee 
to enter the track can be said to be a matter of public health, 
safety, or welfare once parimutuel betting is permitted is simply 
beyond my comprehension.  

Those members of the court who have upheld the 
constitutionality of the act in question rely in part upon 
language found in Finish Line Express, Inc. v. City of Chicago, 
72 Ill. 2d 131, 140, 379 N.E.2d 290, 293 (1978), which reads: 
" [I]t is clear that the State may utilize its police power to protect 
its sources of revenue and assure collection of taxes." The 
language of the Illinois decision is interesting, to say the least. It 
reads in part at 139-40, 379 N.E.2d at 293: 

As we noted earlier, the report of the Legislative 
Investigating Commission indicated that many of the 
messenger services book some of the bets themselves or 
book them with an illegal wire room, causing a substantial 
decrease in the total bets handled at the tracks and a 
corresponding loss of privilege-tax revenue. In addition 
the State suffers from the activities of those messenger 
services which actually take the bets to the track, for 
bettors need no longer attend the track in order to wager.  
Not only does admissions-tax revenue decline, but there is 
a reduction in the total bets and the tax revenue because, 
the report indicates, winning bettors, not being present at 
the track, cannot wager their winnings as many would 
otherwise do. These problems alone justify the legislative 
action here challenged since it is clear that the State may 
utilize its police power to protect its sources of revenue and 
assure collection of taxes.  

It is difficult for me to perceive that it is in the public's health, 
safety, or welfare to be certain that winners are in a position 
where they may gamble away their winnings or that rules should 
be prescribed so that individuals may not limit their losses but 
may be induced to continue betting in hopes of either "getting 
even" or "hitting it big." It appears to me that the purpose of 
§ 2-1221 has nothing to do with regulating gambling but, 
rather, is intended solely to ensure that both the tracks and the 
state realize as much revenue as possible. That is not within the
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police power of the state. As I did in Pegasus of Omaha, Inc. v.  
State, supra, I would have declared the act unconstitutional. I 
do so not because I favor gambling or even parimutuel betting.  
Rather, I do so because I believe granting to the state the right to 
prohibit legitimate businesses under the pretext of the police 
power is a dangerous mistake.  

WHITE, J., dissenting.  
I dissent for the reasons set forth in the dissent in Pegasus of 

Omaha, Inc. v. State, 203 Neb. 755, 280 N.W.2d 64 (1979).  

ALLEN BESTMANN, APPELLANT, V. JOSEPH VITEK, DIRECTOR OF 

CORRECTIONS, DOUGLAS COUNTY, NEBRASKA, APPELLEE.  

393 N.W.2d 530 

Filed September 26, 1986. No. 85-578.  

Records: Appeal and Error. Where errors claimed on appeal require an examination 
of the bill of exceptions which has not been filed in this court, we are unable to 
give consideration to the errors assigned.  

Appeal from the District Court for Douglas County: ROBERT 

V. BURKHARD, Judge. Affirmed.  

James M. Haney and Joseph B. Reedy, for appellant.  

Donald L. Knowles, Douglas County Attorney, and Ivory 
Griggs, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
Petitioner, Allen Bestmann, has appealed the order of the 

district court which denied his application for a writ of habeas 
corpus.  

In his appeal Bestmann charges that there was a lack of 
sufficient minimum contact by him with the State of 
Minnesota, the demanding state, to constitute his actions a 
violation of the criminal law of that state and that the
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extradition documents on their face were insufficient to 
support the issuance of a warrant of extradition.  

However, the errors claimed by Bestmann require an 
examination of the bill of exceptions. No such bill has been filed 
with this court, and we therefore are unable to give 
consideration to the errors assigned. Taylor v. Wallesen, 222 
Neb. 411, 384 N.W2d 270 (1986).  

The judgment is affirmed.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V. MICHAEL G. THOMAS, 

APPELLANT.  

393 N.W.2d 711 

Filed September 26, 1986. No. 85-858.  

1. Constitutional Law: Statutes: Appeal and Error. In order for a claim of 

unconstitutionality of a statute to be considered by this court, that issue must 

have been raised properly in the trial court.  
2. Implied Consent: Blood, Breath, and Urine Tests. The right of an arrested motor 

vehicle driver to request a specific kind of test to determine the blood alcohol 
level of the bodily fluids arises only when the officer has directed either a blood 
or urine sample.  

3. Constitutional Law: Criminal Law: Jury Trials: Ordinances. A defendant is not 
entitled to a jury trial in county court in criminal cases or traffic infractions 
arising under city or village ordinances.  

Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Affirmed.  

John S. Mingus of Mingus & Mingus, for appellant.  

Robert M. Spire, Attorney General, and Janie C.  
Castaneda, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
Defendant has appealed a judgment of guilty of driving a 

motor vehicle while intoxicated entered by the county court for
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Buffalo County following a trial to the court. This judgment 
was affirmed by the district court, and this appeal followed.  

The defendant was arrested and charged on September 12, 
1984, by a uniform citation and complaint, with driving a 
motor vehicle while intoxicated. The complaint was filed in the 
county court. It recites that such action was a violation of both 
Neb. Rev. Stat. § 39-669.07 (Reissue 1984) and Kearney Mun.  
Code §§ 22-2 and 22-108.  

During the arraignment in county court, while the court was 
explaining to the defendant his various rights, the following 
exchange occurred: 

THE COURT [addressing the defendant]: You do have 
a right to a jury trial - -

MR. MEFFERD: No, Your Honor.  
THE COURT: Not under a city case. Excuse me. You 

have a right to a trial to the court.  
No objection was raised by the defendant or his counsel, and no 
demand for a jury trial was made. Following arraignment, the 
case immediately proceeded to trial.  

Errors assigned are that the trial court failed to advise the 
defendant of his right to trial by jury; Neb. Rev. Stat. §§ 24-536 
(Reissue 1979) and 39-669.07 are unconstitutional; and results 
of the breath test should not have been received in evidence 
because the defendant was not advised that he had a right to an 
alternative test of his blood or urine. Defendant also questions 
the sufficiency of the evidence to support a conviction, but he 
did not argue that in his brief and it will not be considered at this 
time. Bauer v. Peterson, 212 Neb. 174, 322 N.W.2d 389 (1982).  

We dispose of the claim of unconstitutionality of the statutes 
by stating that in order for that question to be considered by this 
court, that issue must have been raised properly in the trial 
court, which it was not. State v. Hiross, 211 Neb. 319, 318 
N.W.2d 291 (1982).  

Defendant misconstrues Neb. Rev. Stat. § 39-669.09 
(Reissue 1984), which gives a motor vehicle operator an option 
of choosing a blood or urine test under certain circumstances.  
In this case the arresting officer directed the defendant to take a 
breath test. The right of an arrested driver to request a specific 
kind of test arises only when the officer has directed either a
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blood or urine sample. State v. Morse, 211 Neb. 448, 318 
N.W.2d 893 (1982).  

There is no merit to either of those two assignments of error.  
Section 24-536 provides in part as follows: "Either party to 

any case in county ... court, except criminal cases arising under 
city or village ordinances, traffic infractions ... may demand a 
trial by jury." (Emphasis supplied.) Although the nature of the 
case may have been equivocal as reflected by the wording of the 
complaint, it is abundantly clear that the court directed that the 
case be tried under the city ordinances, to which no objection 
was voiced by either the prosecution or the defendant. By that 
action an effective election was made by the defendant, and he 
cannot now be heard to complain about that choice. Because 
the statute fails to grant the right of a jury trial under these 
circumstances, we need not consider the reasoning of the 
district court in affirming this action because of a failure of the 
defendant to demand a jury trial.  

The judgment is affirmed.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V. JAMES E. BIRGE, APPELLANT.  

393 N.W.2d 713 

Filed September 26, 1986. No. 86-009.  

1. Trial: Expert Witnesses. Expert testimony, including scientific, technical, or 
other specialized knowledge, is admissible when it will assist the trier of fact to 
understand the evidence or determine a fact in issue.  

2. Postconviction: Appeal and Error. An action for postconviction relief may not 
be used to secure the review of an issue capable of being reviewed in a direct 
appeal.  

3. Effectiveness of Counsel. This court has adopted a two-part test to determine 
whether a defendant received effective counsel: first, the attorney must perform 
at least as well as an attorney in that area with ordinary skill in criminal law, and 
second, the attorney must conscientiously protect the client's interests.  
Additionally, the defendant must show that in the absence of the attorney's error 
the result of the case would have been different.
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Appeal from the District Court for Douglas County: 
J. PATRICK MULLEN, Judge. Affirmed.  

Jeffrey L. Marcuzzo, for appellant.  

Robert M. Spire, Attorney General, and Dale A. Comer, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ.  

PER CURIAM.  

The defendant was convicted of burglary and sentenced to 
imprisonment for 5 to 15 years. The judgment was affirmed in 
State v. Birge, 215 Neb. 761, 340 N.W2d 434 (1983).  

On February 11, 1985, the defendant filed a motion for 
postconviction relief. After a brief evidentiary hearing on 
November 25, 1985, the motion was overruled. From that order 
the defendant has appealed.  

The defendant makes three contentions in regard to his trial 
on the burglary charge. The first relates to the testimony of a 
fingerprint expert called by the State. The defendant contends 
that because some of the testimony of this witness was 
inconsistent, he was deprived of due process of law.  

The witness in question testified as to her investigation of the 
burglary scene and the various prints found there. During 
cross-examination by defense counsel, she made a statement 
inconsistent with a statement made during direct examination.  
No objection was made to her testimony at the trial. This 
testimony was relevant to the issues in dispute and was 
testimony which would assist the jury in understanding the 
evidence presented against appellant.  

Expert testimony, including scientific, technical, or other 
specialized knowledge, is admissible when it will assist the trier 
of fact to understand the evidence or determine a fact in issue.  
Neb. Rev. Stat. § 27-702 (Reissue 1985).  

The defendant next contends that he was prejudiced by the 
introduction of a photograph of him taken February 9, 1982, 
several months prior to the night of his arrest for the burglary.  
Officer Robert Sklenar, who arrested the defendant after a 
chase from the scene of the burglary, testified that the
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defendant was wearing a light tan shirt and light tan pants, the 
same shirt as depicted in the photograph. A second photograph 
apparently taken by the department of corrections on May 27, 
1982, supposedly depicts the defendant wearing a dark shirt.  
The defendant contends he was wearing a dark shirt when he 
was apprehended by Officer Sklenar after the burglary.  

According to the State, the second photograph was not 
discovered until the second or third day of the trial, at which 
time it was shown to defense counsel. The second photograph 
was not offered in evidence at the trial or at the hearing on the 
motion for postconviction relief, but a "copy" reproduced on a 
copying machine was attached to an affidavit submitted in 
support of the motion for new trial and appears in the record of 
the first case.  

The trial court found that the issue had been determined in 
the prior appeal or could have been raised at that time. An 
action for postconviction relief may not be used to secure the 
review of an issue capable of being reviewed in a direct appeal.  
State v. Hurlburt, 221 Neb. 364, 377 N.W.2d 108 (1985).  

The defendant's final contention is that trial counsel was 
ineffective because he failed to "sanitize" the February 9, 1982, 
photograph introduced at trial, a "mug shot" of the defendant, 
by removing the police file markings. This court has adopted a 
two-part test to determine whether a defendant received 
effective counsel: first, the attorney must perform at least as 
well as an attorney in that area with ordinary skill in criminal 
law, and second, the attorney must conscientiously protect the 
client's interests. State v. Hochstein, 216 Neb. 515, 344 N.W.2d 
469 (1984). Additionally, the defendant must show that in the 
absence of the attorney's error the result of the case would have 
been different. State v. Hochstein, supra.  

In State v. Birge, supra, we held the introduction of the 
photograph with the police markings did not prejudice the 
defendant because he testified about his prior felony 
convictions on direct examination. Thus, the failure to sanitize 
the photograph did not cause a different result than if the 
markings had been removed.  

The judgment of the district court is affirmed.  
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, v. DAVID A. BOVILL, APPELLANT.  

393 N.W.2d 715 

Filed September 26, 1986. No. 86-137.  

1. Mentally Disordered Sex Offender. Whether a defendant is a mentally 
disordered sex offender is a question of fact to be determined by the trial court.  

2. Mentally Disordered Sex Offender: Appeal and Error. This court will not 
disturb a trial court's finding that one is a mentally disordered sex offender 
whose disorder is nontreatable unless it can be said that such declaration was an 
abuse of discretion. We likewise will not disturb a finding by a trial court that an 
individual is not a mentally disordered sex offender unless it can be said that the 
declaration was an abuse of discretion.  

3. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be modified on appeal, absent an abuse of discretion on the part of the trial 
court.  

4. Sentences: Probation and Parole: Appeal and Error. The granting of probation 
as opposed to imposing of a sentence is a matter which is left to the sound 
discretion of the trial court, and absent a showing of abuse, this court will not on 
appeal disturb the trial court's denial of probation.  

Appeal from the District Court for Douglas County: 
STEPHEN A. DAVIS, Judge. Affirmed.  

David F. Eaton of Gallup & Schaefer, for appellant.  

Robert M. Spire, Attorney General, and LeRoy W. Sievers, 
for appellee.  

KRIVOSHA, C.J., BoSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
The appellant, David A. Bovill, was charged with first degree 

sexual assault of a child in violation of Neb. Rev. Stat.  
§ 28-319(1)(c) (Reissue 1985). This is a Class II felony 
punishable by not less than 1 nor more than 50 years' 
imprisonment. He thereafter appeared in district court and 
entered a plea of guilty. He raises no issues as to his guilt, and 
that matter is not before us. Following a presentence 
investigation, including an examination by both a psychiatrist 
and a clinical psychologist, the district court concluded that 
Bovill was not a mentally disordered sex offender as defined by 
Neb. Rev. Stat. § 29-2913 (Reissue 1985) and therefore 
sentenced him to imprisonment in the Nebraska Penal and
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Correctional Complex for a period of not less than 2 nor more 
than 6 years. Bovill appeals to this court claiming two alleged 
errors. One, he alleges that the district court erred in not finding 
him to be a mentally disordered sex offender, and two, he 
alleges that the district court erred in imposing an excessive 
sentence. We have reviewed the record and conclude that the 
district court was correct in both respects. For that reason the 
judgment and sentence must be affirmed.  

Neb. Rev. Stat. § 29-2911 (Reissue 1985) defines a mentally 
disordered sex offender to "mean any person who has a mental 
disorder and who, because of the mental disorder, has been 
determined to be disposed to repeated commission of sexual 
offenses which are likely to cause substantial injury to the 
health of others." Whether a defendant is a mentally disordered 
sex offender is a question of fact to be determined by the trial 
court. State v. Glover, 207 Neb. 487, 299 N.W.2d 445 (1980).  
The procedures for making that determination are set out in the 
statute.  

Neb. Rev. Stat. § 29-2912 (Reissue 1985) provides in part: 
"After a person is convicted of a felony sexual offense, the 
court, prior to sentencing, shall order a presentence 
investigation which shall include an evaluation to determine 
whether the defendant is a mentally disordered sex offender." 
The district court did order such an evaluation and, in 
December of 1985, received reports from Dr. William H. Reid, 
a psychiatrist, and Dr. James M. Burger, a clinical psychologist.  
The statutes then provide that if the court determines that the 
defendant is not a mentally disordered sex offender, or is a 
mentally disordered sex offender whose disorder is 
nontreatable, or that the treatment is not available in the state, 
the court shall sentence the defendant as provided by law on the 
offense. See Neb. Rev. Stat. § 29-2914 (Reissue 1985). In the 
event, however, the court determines that the defendant is a 
mentally disordered sex offender, that the disorder is treatable, 
and that such treatment is available, the court shall, after first 
sentencing the defendant as provided by law, commit the 
defendant for treatment. See Neb. Rev. Stat. § 29-2915 
(Reissue 1985).  

In the instant case the reports filed by the two experts are, at
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least on their face, in conflict. Dr. Reid concluded that "he 
[Bovill] fits Nebraska statutory criteria for MDSO status." Dr.  
Burger's report finds that "[dlue to his [Bovill's] own 
admission, there is little doubt that he is a sex offender, but I do 
not perceive him, based upon my visits with him, and upon test 
data, as a mentally disturbed sex offender." It was therefore 
necessary for the district court to resolve the apparent conflict.  

In the case of State v. Reddick, 221 Neb. 322, 324, 376 
N.W.2d 797, 798 (1985), we said: "This court will not disturb a 
trial court's finding that one is a mentally disordered sex 
offender whose disorder is nontreatable unless it can be said 
that such declaration was an abuse of discretion." See, also, 
State v. Sell, 213 Neb. 437, 329 N.W.2d 361 (1983). We believe it 
must therefore logically follow that we likewise will not disturb 
a finding by a trial court that an individual is not a mentally 
disordered sex offender unless it can be said that the declaration 
was an abuse of discretion.  

We believe that the record in this case will not support a claim 
that the district court abused its discretion or that the district 
court could not have reasonably reached the conclusion it did 
reach.  

If Dr. Burger's letter is accepted on its face, there is clear 
evidence to support the district court's finding. Furthermore, if 
Dr. Reid's report is examined in greater detail, it does not 
appear to support the conclusion that he reached, nor does it 
appear to establish any abuse of discretion on the part of the 
district court. While Dr. Reid concludes that Bovill "fits 
Nebraska statutory criteria for MDSO status," nowhere in the 
record do the findings made by Dr. Reid support that 
conclusion. As we have already noted, for one to be a mentally 
disordered sex offender the person must have a mental disorder 
and be disposed to repeated commission of sexual offenses 
which are likely to cause substantial injury to the health of 
others. Dr. Reid concludes that Bovill's actions were directed 
solely toward one individual and were not a part of a pattern.  
Furthermore, his report fails to indicate that Bovill was likely to 
repeat the attacks on other persons. We therefore do not believe 
it can be said that the district court abused its discretion in 
refusing to accept Dr. Reid's report in toto or in not finding
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Bovill a mentally disordered sex offender.  
We further do not believe the district court abused its 

discretion when it refused to grant Bovill probation and instead 
imposed a sentence of not less than 2 nor more than 6 years' 
imprisonment. The evidence discloses that Bovill assaulted the 
same minor child on at least 8 or 10 separate occasions. He was 
sentenced to a near minimum period of incarceration. We have 
regularly and repeatedly held that a sentence imposed within the 
statutory limits will not be modified on appeal, absent an abuse 
of discretion on the part of the trial court. State v. Wallace, ante 
p. 465, 390 N.W.2d 530 (1986). See, also, State v. Perdue, 222 
Neb. 679, 386 N.W.2d 14 (1986). Furthermore, we have 
repeatedly held that the granting of probation as opposed to 
imposing of a sentence is a matter which is left to the sound 
discretion of the trial court, and absent a showing of abuse, this 
court will not on appeal disturb the trial court's denial of 
probation. State v. Last, 212 Neb. 596, 324 N.W.2d 402 (1982).  
See, also, State v. Gillette, 218 Neb. 672, 357 N.W.2d 472 
(1984).  

Although witnesses appeared and urged the district court not 
to sentence Bovill to prison, the court's refusal to grant 
probation cannot be said to be an abuse of discretion under the 
facts in this case. -The victim in this case was a young child 
whose care had been entrusted to Bovill. There can be little 
doubt that the child has suffered by this experience and will 
continue to do so in the future. While there may now be 
contrition by Bovill, there is no question that the repeated 
attacks upon the child were wholly unjustified and harmful to 
the child. We are inclined to agree with the district court because 
we believe that any lesser sentence would have depreciated the 
seriousness of the offense. In view of that fact, we are unable to 
say that the district court abused its discretion when it sentenced 
Bovill to prison as it did.  

The judgment and sentence are affirmed.  
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. STEVEN W. NEARHOOD, 

APPELLANT.  

393 N.W.2d 530 

Filed September 26, 1986. No. 86-195.  

1. Records: Judicial Notice. A court may take judicial notice of the records in the 
case before it.  

2. Pleas. After the entry of a plea of guilty but before sentencing, a court should 
allow the defendant to withdraw his or her plea for any fair and just reason, 
provided that the prosecution would not be substantially prejudiced by its 
reliance upon the plea.  

3. . The burden is upon the defendant to establish by clear and convincing 
evidence the grounds for withdrawing a plea.  

4. Pleas: Appeal and Error. Withdrawal of a plea previously made is addressed to 
the discretion of the trial court, and its ruling will not be disturbed on appeal 
absent an abuse of that discretion.  

5. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal.  

Appeal from the District Court for Hitchcock County: JACK 

H. HENDRIX, Judge. Affirmed.  

Bert E. Blackwell, for appellant.  

Robert M. Spire, Attorney General, and Jill Gradwohl, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
Defendant, Steven W. Nearhood, pled guilty to a charge of 

criminal conspiracy. His subsequent motion to withdraw said 
plea was overruled. Nearhood was thereafter adjudged guilty as 
charged and sentenced to imprisonment for a period of 5 to 10 
years. He assigns as error (1) the refusal of the district court to 
permit him to withdraw his plea and (2) the claimed 
excessiveness of the sentence. Neither assignment having merit, 
we affirm.  

The record demonstrates that Nearhood was originally 
informed against for attempted escape, criminal conspiracy, 
and third degree assault. As the result of a plea bargain, the 
information was amended to charge only that Nearhood 
engaged in a criminal conspiracy by soliciting another to help
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him escape while he was officially detained for a felony and that 
said other committed an overt act in pursuance of the 
conspiracy, all in violation of Neb. Rev. Stat. §§ 28-202 and 
28-912 (Reissue 1985).  

Nearhood first argues that this court may not consider that 
portion of the bill of exceptions which covers the arraignment 
proceedings because that testimony had not been transcribed 
and was not offered in evidence at the hearing held on his 
motion to withdraw his plea. The argument is without merit.  

A court may take judicial notice of the records in the case 
before it. State v. Coffen, 184Neb. 254, 166 N.W.2d 593 (1969).  
See, also, State v. Hunt, 212 Neb. 304, 322 N.W.2d 624 (1982).  
The record of the arraignment proceedings existed irrespective 
of whether it had been transcribed at the time of the hearing on 
Nearhood's motion to withdraw his plea. Further, whether the 
district court actually availed itself of that record is 
unimportant so long as the record as presented to us supports 
the action of the district court.  

The record demonstrates that the trial judge conducted the 
arraignment in strict accordance with the requirements of State 
v. Tweedy, 209 Neb. 649, 309 N.W2d 94 (1981), and State v.  
Turner, 186 Neb. 424, 183 N.W.2d 763 (1971). The trial judge 
informed and examined the defendant concerning the nature of 
the charge against him; the right to the assistance of counsel; the 
right to confront the witnesses against him; the right to a trial by 
jury; the privilege against self-incrimination; and that as a Class 
III felony the offense called for imprisonment for a minimum 
of 1 year to a maximum of 20 years, plus a fine of up to $25,000.  
In addition, Nearhood established a factual basis for the plea by 
admitting that while he was in the county jail he asked his 
girlfriend to bring him something he could use to escape and 
that she brought him a brake tool.  

Nearhood nonetheless argues that his plea was not entered 
freely, intelligently, knowingly, and understandingly, because he 
had been coerced into entering it by the mistreatment he 
received at the hands of his jailors.  

In State v. Copple, 218 Neb. 837, 359 N.W.2d 782 (1984), we 
held that after the entry of a plea of nolo contenderie but before 
sentencing, a court should allow the defendant to withdraw his
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or her plea for any fair and just reason, provided that the 
prosecution would not be substantially prejudiced by its 
reliance upon the plea. Since a plea of nolo contendere places a 
defendant in the same position as a plea of guilty, State v.  
Luther, 213 Neb. 476, 329 N.W.2d 569 (1983), we apply the 
same standard here.  

Nearhood's claims of mistreatment center around the facts 
that without any due process hearing, he was kept in a 
segregated cell at the Hitchcock County jail for 14 days prior to 
entering his plea, during which time he was unable to roam the 
jail as were the other prisoners; he was not permitted to have 
visitors; he was not permitted to find a personal physician and 
be seen by him; his medication was administered by other 
inmates; and his outgoing mail was censored or perhaps not 
delivered as promised. The sheriff testified, however, that 
Nearhood was kept apart from the other prisoners for security 
reasons.  

Whether Nearhood was properly segregated from the other 
prisoners and whether his privileges were properly curtailed are 
not material to the inquiry before us. See O'Rourke v. State, 
166 Neb. 866, 90 N.W.2d 820 (1958). The material question is 
whether Nearhood has established any "fair and just" reason 
which would require, absent substantial prejudice to the State, 
that he be permitted to withdraw his plea. Nearhood argues he 
has established a fair and just reason because the treatment 
unbalanced his capacity to the extent that he was incapable of 
entering a voluntary plea. He rests that premise on the claim 
that after a period of solitary confinement in 1969, he "kind of 
went off," as the result of which he was hospitalized. It is his 
belief that it was the period of solitary confinement which 
resulted in the hospitalization. The difficulty with that 
contention is that there is absolutely no psychological or 
psychiatric evidence which supports his belief nor any evidence 
that his treatment immediately prior to the subject plea in any 
way deprived him of the ability to understand and know what 
he was doing when he pled. In the absence of such evidence, the 
record simply does not support Nearhood's claim.  

The final contention Nearhood makes is that his plea was 
coerced because the sheriff told him the jail conditions would
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improve once he pled guilty to the criminal conspiracy charge.  
In fact, according to Nearhood, conditions improved 
immediately after he entered his plea; he was allowed a visitor 
that very day. The sheriff, on the other hand, denies that he ever 
discussed Nearhood's plea with him.  

The burden is upon the defendant to establish by clear and 
convincing evidence the grounds for withdrawing a plea. See 
State v. Holtan, 216 Neb. 594, 344 N.W.2d 661 (1984).  
Moreover, the withdrawal of a plea previously made is 
addressed to the discretion of the trial court, and its ruling will 
not be disturbed on appeal absent an abuse of that discretion.  
See State v. Holtan, supra. It cannot be said the trial court 
abused its discretion by accepting the sheriff's version of the 
circumstances under which Nearhood entered his plea.  

There being no merit to Nearhood's first assignment of error, 
we consider his second assignment, which claims that the 
sentence imposed was excessive.  

The record, however, belies such a claim. In the first 4 
months that Nearhood lived in McCook, Nebraska, he was 
convicted of four offenses, including operating a motor vehicle 
without a license, driving while intoxicated, and making a false 
affidavit on a driver's license application. His adult record also 
shows at least three prior convictions, one for possession of 
stolen property and two for theft of credit cards. The parole 
granted on one of those convictions was revoked because he 
violated its terms.  

As this court has repeatedly stated, in the absence of an abuse 
of discretion, a sentence imposed within statutory limits will 
not be disturbed on appeal. State v. Bridger, ante p. 250, 388 
N.W.2d 831 (1986). As we have seen, the sentence imposed is 
within statutory limits. We find no abuse of discretion in its 
imposition.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, v. LAVERNE H. MEINTS, 

APPELLANT.  

393 N.W.2d 445 

Filed September 26, 1986. No. 86-198.  

Appeal from the District Court for Gage County: WILLIAM 

B. RisT, Judge. Affirmed.  

Laverne H. Meints, pro se.  

Robert M. Spire, Attorney General, and Janie C.  
Castaneda, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

The appellant, Laverne H. Meints, was convicted by a jury in 
the county court for Gage County, Nebraska, of violating both 
Neb. Rev. Stat. §§ 60-413 (count I) and 60-323 (count II) 
(Reissue 1984). He was thereafter sentenced by the court to 20 
days in the county jail on count I and 5 days in the county jail on 
count II, the sentences to be served concurrently. On appeal to 
the district court the conviction and sentences were affirmed.  

Although Meints' legal arguments are nearly impossible to 
comprehend, they appear to be identical with the issues 
previously raised by Meints and decided by us in State v.  
Meints, ante p. 199, 388 N.W.2d 813 (1986), and little purpose 
would be served by repeating those holdings again. Suffice it to 
say that we have examined this record on appeal, have found no 
error, and have concluded that the judgment and sentences 
should be affirmed.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLANT, v. KIM MEYERS, APPELLEE.  

393 N.W.2d 533 

Filed September 26, 1986. No. 86-500.  

1. Motions to Suppress: Appeal and Error. The trial court's findings of fact in 
ruling on a motion to suppress evidence will not be overturned on appeal unless, 
given the totality of the circumstances, the findings are clearly wrong.  

2. Miranda Rights: Arrests. One is in custody for Miranda purposes when there is a 

formal arrest or a restraint on his or her freedom of movement of the degree 
associated with such an arrest.  

3. -: . The question of whether one is in custody is determined by how 
a reasonable person in defendant's situation would have understood his or her 
position.  

4. -: . A suspect who is interrogated in a police station but who is free 

to leave is not in custody.  
5. Miranda Rights: Arrests: Probation and Parole. One's status as a parolee does 

not in and of itself render one "in custody" for Miranda purposes.  

Appeal from the District Court for Seward County: BRYCE 
BARTU, Judge. Reversed.  

Randy R. Stoll, Seward County Attorney, for appellant.  

David L. Kimble of Souchek & Kimble, for appellee.  

CAPORALE, J.  
Defendant, Kim Meyers, who states he is 19 years old, has 

been charged with violating Neb. Rev. Stat. § 28-319(1)(c) 
(Reissue 1985) by sexually penetrating one alleged to be "less 
than sixteen years of age." The district court sustained his 
motion to suppress and exclude from use in evidence all 
statements he made to the State's investigator. The State has 
appealed to a single judge of this court pursuant to the 
provisions of Neb. Rev. Stat. § 29-116 (Reissue 1985), claiming 
that although Meyers was not given the Miranda warnings, they 
were not required as he was not in custody when he made the 
statements. For the reasons discussed in this opinion, the ruling 
of the district court is reversed.  

This review is controlled by the rule that the trial court's 
findings of fact in ruling on a motion to suppress evidence will 
not be overturned on appeal unless, given the totality of the 
circumstances, the findings are clearly wrong. State v.  
LaChappell, 222 Neb. 112, 382 N.W2d 343 (1986); State v.  
Taylor, 221 Neb. 114, 375 N.W.2d 610 (1985).
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On February 3, 1986, Chief Lowell Sellmeyer of the Milford 
Police Department contacted Meyers and told him that a 
representative of the Nebraska State Patrol wanted to talk to 
him about his relationship with a certain young female. Two 
days later, Sellmeyer again contacted Meyers and told him that 
the State Patrol officer was at the police station and wanted to 
talk to him. As it was a cold day and Meyers did not have a coat, 
he asked Sellmeyer for a ride. Sellmeyer obliged, and testified 
that when Meyers first got into the police cruiser, Meyers was 
told that he was not under arrest and that he was free to go at 
any time. Meyers, however, said he wanted to talk to the State 
Patrol officer.  

At the police station Sellmeyer waited with Meyers for patrol 
investigator John Adler, who was otherwise occupied. It 
appears that Meyers was on parole from a sentence for burglary 
and, while waiting for Adler, asked to telephone his parole 
officer. He was permitted to do so but was unable to reach the 
officer. Meyers then asked to telephone his lawyer and, 
according to both Sellmeyer and Adler, did so and spoke with 
his lawyer.  

Meyers was then interviewed by Adler in a city 
administration building room located adjacent to the police 
station. At the start of the interview Adler told Meyers that 
there had been allegations he was involved sexually with a 
"juvenile which in Nebraska constitutes a felony offense." 
Adler also told Meyers that he did not have to talk if he did not 
want to, that he was free to leave at any time, that if he was 
asked a specific question which he did not want to answer, he 
need not answer it, and that if he decided to go ahead with the 
interview, he would be free to leave at its conclusion. Meyers 
consented to be interviewed and during its course admitted that 
he had had sexual intercourse with the young female in 
question.  

At the conclusion of this initial interview, a second interview 
was conducted and video tape recorded. The recording shows 
Meyers was again advised that he was not under arrest, that he 
did not have to tell Adler anything he did not want to, that he 
was free to go at any time, that at the conclusion of the 
interview he would be free to go regardless of what he said, and
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that the statements he gave might be used later by someone in 
the county attorney's office or the sheriff's office. Meyers 
nonetheless proceeded with the interview and admitted to 
having sexually penetrated the young female in question. After 
the interview Meyers was permitted to leave.  

Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed.  
2d 694 (1966), prohibits the use of statements stemming from 
the custodial interrogation of the defendant unless the 
prosecution demonstrates the use of procedural safeguards 
effective to secure the privilege against self-incrimination. The 
State concedes that such safeguards were not employed, and, 
thus, the pertinent question becomes whether the interviews 
resulting in Meyers' unrecorded and recorded inculpatory 
statements constituted "custodial interrogation." If so, the 
ruling of the district court is correct; but if the interviews did not 
constitute custodial interrogation, the ruling of the district 
court is erroneous, and the statements may be used in evidence.  
State v. Saylor, ante p. 694, 392 N.W2d 789 (1986).  

Obviously, the interrogations were "custodial" only if 
Meyers was in custody at the time of the questioning. One is in 
custody for Miranda purposes when there is a formal arrest or a 
restraint on his or her freedom of movement of the degree 
associated with such an arrest; the question of whether one is in 
custody is determined by how a reasonable person in 
defendant's situation would have understood his or her 
position. State v. Saylor, supra; Berkemer v. McCarty, 468 U.S.  
420, 104 S. Ct. 3138, 82 L. Ed. 2d 317 (1984).  

California v. Beheler, 463 U.S. 1121, 103 S. Ct. 3517, 77 L.  
Ed. 2d 1275 (1983), holds, three justices dissenting, that an 
inculpatory statement made by a suspect who was not given the 
Miranda warnings but who voluntarily went to the police 
station, was not placed under arrest, and was allowed to leave 
unhindered after an interview of less than 30 minutes was 
admissible in evidence, as the conditions of the suspect's 
voluntary participation did not render him "in custody." In 
State v. Parsons, 213 Neb. 349, 328 N.W.2d 795 (1983), the 
Nebraska Supreme Court held that a suspect who is 
interrogated in a police station but who is free to leave is not in 
custody.



223 NEBRASKA REPORTS

Meyers was told when he asked Sellmeyer for a ride and 
during both interviews that he was free to leave. He was in fact 
permitted to leave after the interviews, and there is nothing in 
the record to suggest there was any nonverbal conduct on the 
part of Sellmeyer or Adler which belied their verbal assurances 
to Meyers that he was free to leave at any time. The inescapable 
conclusion, therefore, is that Meyers voluntarily went to talk 
with Adler and was indeed free to terminate the interviews and 
leave anytime he wished.  

Meyers argues, however, that his status as a parolee, in and of 
itself, placed him in custody. He bases this contention on Neb.  
Rev. Stat. § 83-1,121 (Reissue 1981), which reads: "A 
committed offender while on parole shall remain in the legal 
custody and control of the Board of Parole. The board may at 
any time revoke the parole of an offender or recommit him to 
the custody of the Department of Correctional Services, with or 
without cause." (Emphasis supplied.) 

This contention overlooks, however, that "custody" for 
Miranda purposes is narrowly circumscribed and exists only 
under the conditions specified earlier in this opinion. See 
Minnesota v. Murphy, 465 U.S. 420, 104 S. Ct. 1136, 79 L. Ed.  
2d 409 (1984). Moreover, the language of § 83-1,121 itself 
makes clear that the "custody" to which it refers relates solely 
to the powers of the parole board over the committed offender.  

With two justices dissenting from the summary disposition 
and one justice dissenting on the merits, the U.S. Supreme 
Court in Oregon v. Mathiason, 429 U.S. 492, 97 S. Ct. 711, 50 
L. Ed. 2d 714 (1977), held that a parolee who at the request of a 
police officer voluntarily went to the police station, was 
immediately informed he was not under arrest, gave an 
interview in which he confessed a burglary, and then left the 
station without hindrance was not in custody or otherwise 
deprived of his freedom of action such as to require that he be 
given the Miranda warnings in order to render his confession 
admissible in evidence. See, also, United States v. Miller, 643 
E2d 713 (10th Cir. 1981), which holds that statements 
voluntarily given by a parolee to his parole officer did not fall 
within the scope of Miranda. Thus, one's status as a parolee 
does not in and of itself render one "in custody" for Miranda
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purposes.  
Under the totality of the circumstances in the present case, it 

is concluded that Meyers was not in custody at the time he made 
the inculpatory statements and that the trial court's finding and 
ruling thereon are therefore clearly wrong. Accordingly, the 
ruling appealed from is reversed.  

REVERSED.  

STATE OF NEBRASKA, APPELLEE, v. FRANK E. SCHUETTE III, 
APPELLANT.  

393 N.W.2d 718 

Filed October 3, 1986. No. 85-921.  

Assault: Words and Phrases. A person commits the offense of assault in the first 

degree if he intentionally or knowingly causes serious bodily injury to another 

person.  

Appeal from the District Court for Douglas County: 
J. PATRICK MULLEN, Judge. Affirmed.  

Donald W. Kleine of Kleine Law Office, for appellant.  

Robert M. Spire, Attorney General, and Dale A. Comer, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

and SHANAHAN, JJ.  

KRIVOSHA, C.J.  
The appellant, Frank E. Schuette III, was charged with 

assault in the first degree in violation of Neb. Rev. Stat.  
§ 28-308(1) (Reissue 1985) and also with using a knife to 

commit a felony in violation of Neb. Rev. Stat. § 28-1205(1) 
(Reissue 1985). Following trial, the jury found Schuette guilty 

of assault in the first degree and not guilty of using a knife to 
commit a felony. The district court thereafter sentenced 
Schuette to imprisonment for a term of not less than 30 months 
nor more than 5 years. Schuette's single contention is that the
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evidence was insufficient to support the conviction for assault 
in the first degree. We believe that Schuette is in error, and the 
conviction and sentence must be affirmed.  

The evidence was such that the jury could find that at 
approximately 2 a.m. on April 7, 1985, the victim, who had 
been living with Schuette, arrived home. Shortly, upon her 
arrival, the parties began to argue as to why the victim was so 
late getting home. The argument erupted into a physical 
confrontation. Schuette then punched the victim in the eye, 
causing the eye to bleed and her to fall to the floor. While she 
was lying on the floor, he began kicking her in the ribs, in the 
legs, and elsewhere. She attempted to go to the bathroom to 
wipe blood off of her mouth and eye, and Schuette followed 
her, where he hit her again. As she ran back to the living room, 
Schuette grabbed her, struck her, and knocked her across a 
small rocking chair. According to the victim's testimony, 
Schuette then stabbed her in the arm and in the leg with a 
French butcher knife from the kitchen. After she was stabbed 
the victim asked to go to the bathroom because she was bleeding 
so badly. Blood from her leg wound was "squirting out 
everywhere." She went to the bathroom and attempted to tie off 
her leg with a tourniquet while Schuette kept kicking her. She 
did manage to get her leg tied off, but she passed out shortly 
thereafter. Ultimately, the rescue squad was called and she was 
taken to the hospital, where she was treated in the emergency 
room. The treating physician testified that the victim had 
multiple abrasions; bruising involving the right side of the face, 
the right upper arm, the left forearm, the left knee, and the left 
lower leg; tenderness in the lower abdomen over the pubic area; 
a 1-centimeter laceration on her left forearm; a 3 1/2-centimeter 
laceration on her left thigh; a wound on her left knee as a result 
of a kicking; and multiple bruising and tenderness on both sides 
of her posterior rib cage. The wound on the victim's forearm 
required three stitches, while the wound on the thigh required 
three subcutaneous stitches and seven stitches on the surface.  

Section 28-308(1) provides: "A person commits the offense 
of assault in the first degree if he intentionally or knowingly 
causes serious bodily injury to another person." (Emphasis 
supplied.) Schuette argues that while there is evidence of
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"bodily injury," there is no evidence of a "serious bodily 
injury." Neb. Rev. Stat. § 28-109(20) (Reissue 1985) defines 
"serious bodily injury" as follows: "Serious bodily injury shall 
mean bodily injury which involves a substantial risk of death, 
or which involves substantial risk of serious permanent 
disfigurement, or protracted loss or impairment of the function 
of any part or organ of the body." 

Little more need be said of this case except to note that there 
was evidence from which the jury could believe that the victim 
was twice stabbed with a knife and bled so badly before 
treatment that she passed out. One need not be a physician to 
recognize that a person who has been stabbed with a knife in 
such a manner that 13 stitches are required to close the wounds 
suffers a substantial risk of death by bleeding unless the wounds 
are closed. To suggest that the knife wounds did not constitute 
serious bodily injury is to simply attempt to ignore the fact of 
the matter. Nor is it necessary to detail the physiological 
phenomenon which occurs when one bleeds to death. The facts 
of this case speak for themselves and require little legal citation.  
To hold otherwise would be to totally ignore the obvious. See 
State v. Billups, 209 Neb. 737, 311 N.W.2d 512 (1981). See, 
also, State v. Sare, 209 Neb. 91, 306 N.W.2d 164 (1981); State v.  
Brown, 220 Neb. 849, 374 N.W.2d 28 (1985). The evidence was 
more than sufficient to sustain the verdict. The judgment is 
affirmed.  

AFFIRMED.  

GRANT, J., participating on briefs.  

STATE OF NEBRASKA, APPELLEE, v. WESLEY A. ELLIS, APPELLANT.  

393 N.W.2d 719 

Filed October 3, 1986. No. 86-006.  

1. Circumstantial Evidence. Circumstantial evidence is sufficient to support a 
finding of guilty if the evidence and reasonable inferences that may be drawn 
from the evidence establish the defendant's guilt beyond a reasonable doubt.  

2. Evidence: Verdicts: Appeal and Error. This court will not resolve conflicts in the
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evidence, pass on the credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the trier of fact, and 
the verdict must be sustained if, taking the view most favorable to the State, 
there is sufficient evidence to support it.  

3. Courts: Witnesses: Indictments and Informations. A trial court may, in its 
discretion, permit the names of additional witnesses to be endorsed after the 
information has been filed.  

4. Courts: Witnesses: Indictments and Informations: Appeal and Error. To obtain 
a reversal on the ground that the State failed to endorse a witness before trial, the 
defendant must show that he was prejudiced by the testimony of the additional 
witness.  

5. Rebuttal Evidence: Witnesses: Indictments and Informations. As a general rule, 
rebuttal witnesses need not be endorsed on the information.  

Appeal from the District Court for Red Willow County: 
JACK H. HENDRIX, Judge. Affirmed.  

Maurice A. Green of Burger, Bennett & Green, P.C., for 
appellant.  

Robert M. Spire, Attorney General, and Dale D. Brodkey, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

BOSLAUGH, J.  
After trial to the court the defendant was convicted of second 

degree arson and sentenced to imprisonment for 1 to 3 years.  
He has appealed and contends that the trial court erred in 
allowing the State to endorse the names of additional witnesses 
on the information after the trial had begun, that the evidence is 
not sufficient to sustain the finding of guilty, and that the 
sentence imposed is excessive.  

The defendant was charged with starting a fire in a storage 
building at the Chief Motel in McCook, Nebraska, on May 19, 
1984. The damage resulting from the fire was nearly $63,000.  
The defendant had been employed at the motel for more than 4 
years as a maintenance man. Approximately 1 week before the 
fire, he was discharged after guests at the motel had complained 
of indecent exposure by the defendant.  

Peggy Calvin, an employee of the motel and the daughter of 
the owners, testified that she saw the defendant at the west door 
of a building about 50 yards west of the warehouse just before
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the fire. She saw him look around, move to the north of the 
building, and then look to the warehouse. The defendant did 
not have permission to enter the grounds or any of the motel 
buildings after he had been discharged.  

The defendant was questioned by the police on two separate 
occasions regarding his presence on the motel property. The 
first time, he denied being on the premises that day. He also 
stated that he did not smoke and that the matchbook found in 
his pocket, from which three matches were missing, was carried 
for the use of other people. The next day, when questioned 
again, the defendant admitted that he had been at the motel on 
the previous day at 1:30 p.m. He said he had gone there to 
retrieve some personal property, found the warehouse locked 
and no one around, so he went home.  

Central issues at the trial were the cause of the fire and the 
defendant's motive and access to the warehouse. The State 
argued that the defendant had a motive because of his recent 
discharge and had access because during the course of his 
employment he had keys to all of the buildings and had access 
to a key-making machine. The defendant argues that evidence 
of motive alone is insufficient because there was no direct proof 
that he actually had keys to the warehouse or was inside it on the 
day of the fire.  

The evidence concerning the source of the fire was in sharp 
conflict. Miriam Berke, a deputy state fire marshal, testified 
that, in her opinion, the fire was the result of arson. Fire Chief 
Patrick Simpson also testified that, in his opinion, the fire was 
the result of arson and could not have been caused by natural 
causes. Both investigators noticed an unusual scent in the area 
where the fire started, which was reminiscent of paint thinner 
or ammonia, and the presence of a shiny substance. They both 
concluded the fire was started when someone poured a 
combustible liquid on materials in the area and ignited it with a 
match or lighter. The time of ignition was estimated to have 
been 1:25-1:30 p.m. on May 19, 1984.  

An expert witness called by the defendant disputed the 
State's theories concerning the origin and source of the fire.  
Michael Auten, a forensic chemist, testified that he found no 
evidence of an accelerant in any samples taken from the
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warehouse. However, he could not state that the tests he 
conducted would conclusively prove whether or not an 
accelerant was present at the fire. A second witness, Thomas 
Smith, testified that, in his opinion, the fire had started earlier 
than the State's estimate of 1:30 p.m. Upon cross-examination, 
however, he admitted that he had not personally examined the 
site, and if his assumptions concerning the type of wood and 
char depth were incorrect, then his estimate was incorrect.  

The defendant relies on State v. Workman, 213 Neb. 479, 329 
N.W.2d 571 (1983), and State v. Keeton, 199 Neb. 405, 259 
N.W.2d 277 (1977). In Workman the State was unable to prove 
the fire was feloniously set and could not prove Workman was 
at the scene of the fire. Accordingly, we held the evidence was 
insufficient.  

In Keeton a strong odor of gasoline was present during the 
fire. The defendant's car was seen in front of the house 20 
minutes before the fire was discovered, and the defendant was 
seen walking from the house. A funnel and rubber hose were 
found in his car, and the presence of hydrocarbons was verified 
by chemical analysis. The conviction was affirmed.  

In this case the defendant was seen near the warehouse 
shortly before the fire was discovered. Two investigators 
testified that an odor and residue indicating the presence of an 
accelerant were apparent immediately after the fire. Further, 
the investigators ruled out natural causes and formulated an 
opinion as to the cause of the fire. Therefore, Workman and 
Keeton are not on point with this case, and the trial court was 
correct in overruling defendant's motions to dismiss. Further, 
the trial court heard the testimony and evaluated its credibility 
in reaching the verdict. Neither Workman nor Keeton is 
controlling.  

The evidence in this case was at least in part circumstantial.  
Circumstantial evidence is sufficient if the evidence and 
reasonable inferences that may be drawn from the evidence 
establish the defendant's guilt beyond a reasonable doubt. State 
v. Buchanan, 210 Neb. 20, 312 N.W.2d 684 (1981). See, also, 
United States v. Nelson, 419 F.2d 1237 (9th Cir. 1969).  
Circumstantial evidence is treated by a trier of fact in the same 
manner as direct evidence. State v. Buchanan, supra. It is not
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inherently less probative than direct evidence and may be the 
sole evidence upon which a conviction is based.  

"[T]his court [will not] resolve conflicts in the evidence, 
pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. Such 
matters are for the trier of fact, and the verdict must be 
sustained if, taking the view most favorable to the State, 
there is sufficient evidence to support it." 

State v. Rolling, 209 Neb. 243, 248, 307 N.W.2d 123, 126 (1981) 
(citing State v. Carter, 205 Neb. 407, 288 N.W.2d 35 (1980)).  
See, also, State v. Joy, 220 Neb. 535, 371 N.W.2d 113 (1985).  

The evidence of the State was sufficient, if believed, to 
establish the essential elements of arson: (1) the burning of 
property, (2) by a criminal act. State v. Workman, supra; State 
v. Keeton, supra; Harms v. State, 147 Neb. 857, 25 N.W.2d 287 
(1946). There was evidence which placed the defendant at the 
scene of the fire, with a motive to commit arson. The trial court 
could conclude that the defendant had access and an 
opportunity to enter the warehouse at the time of the fire. The 
evidence was sufficient to sustain a finding of guilt beyond a 
reasonable doubt.  

Under Neb. Rev. Stat. § 29-1602 (Reissue 1985), a trial court 
may, in its discretion, permit the names of additional witnesses 
to be endorsed after the information has been filed. The 
purpose of the statute is to notify the defendant as to witnesses 
who may testify against him and give him an opportunity to 
investigate them. State v. Keith, 189 Neb. 536, 203 N.W2d 500 
(1973). To obtain a reversal on the ground that the State failed 
to endorse a witness before trial, the defendant must show that 
he was prejudiced by the testimony of the additional witness.  
Id. See, also, State v. Otey, 205 Neb. 90, 287 N.W.2d 36 (1979), 
cert. denied 446 U.S. 988, 100 S. Ct. 2974, 64 L. Ed. 2d 846 
(1980); State v. Journey, 201 Neb. 607, 271 N.W.2d 320 (1978).  
The essential question is whether the defendant was prejudiced 
in the preparation of his defense. State v. Journey, supra.  

If the testimony of the witness was not damaging to the 
defendant, permitting the additional endorsement was not 
prejudicial. State v. Keith, supra. As a general rule, rebuttal 
witnesses need not be endorsed on the information. State v.
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Esluer, 215 Neb. 616, 340 N.W.2d 152 (1983); Ossenkop v.  
State, 86 Neb. 539, 126 N.W. 72 (1910); Clements v. State, 80 
Neb. 313, 114 N.W. 271 (1907). Further, to obtain a reversal the 
defendant must request a continuance and demonstrate 
prejudice. McCartney v. State, 129 Neb. 716, 262 N.W. 679 
(1935).  

The witnesses whose names were endorsed on the 
information after the trial had begun were Mike Allerton and 
S.I. Rasmussen. Allerton's testimony was limited and 
foundational in nature and described the security of the 
building after the fire. The defendant had been notified that 
Allerton would be called as a witness. The second witness, 
Rasmussen, testified solely as a rebuttal witness. His testimony 
concerned matters contained in a report, a copy of which had 
been sent to the defendant.  

The record fails to show that the defendant was prejudiced 
by the endorsement of the additional witnesses. The trial court 
offered to continue the trial, but the defendant elected to 
proceed. Under these circumstances there was no prejudicial 
error.  

The penalty for second degree arson, a Class III felony, is 
imprisonment for 1 to 20 years, a $25,000 fine, or both. Neb.  
Rev. Stat. §§ 28-503(1) and (3), and 28-105(1) (Reissue 1985).  
The sentence imposed was well within the statutory limits.  

Arson is a serious crime and frequently involves a risk of 
serious harm or death. In this case there were no injuries, but 
the fire caused a substantial property loss. Under all of the 
circumstances, we believe the trial court did not abuse its 
discretion in sentencing the defendant to imprisonment for I to 
3 years.  

The judgment is affirmed.  
AFFIRMED.
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JOSEPH E. HRBEK, APPELLANT, v KAREN SHORTRIDGE, 

SUPERINTENDENT, DEPARTMENT OF CORRECTIONAL SERVICES, 

APPELLEE.  

394 N.W.2d 285 

Filed October 3, 1986. No. 86-098.  

1. Criminal Law: Prisoners: Probation and Parole: Due Process. The procedural 
due process requirements for parole revocation are as follows: (1) written notice 
of the claimed violations of parole; (2) disclosure to the parolee of evidence 
against him; (3) opportunity to be heard in person and to present witnesses and 
documentary evidence; (4) the right to confront and cross-examine adverse 
witnesses (unless the hearing officer specifically finds good cause for not 
allowing confrontation); (5) a neutral and detached hearing body such as a 
traditional parole board, members of which need not be judicial officers or 
lawyers; and (6) a written statement by the fact finders as to the evidence relied 
on and reasons to revoke parole.  

2. _ : _ : _ : - If an alleged parole violator is provided with a 
prompt informal or administrative hearing on the issue of such violation, he has 
received the most that the law contemplates.  

3. _ : _ : _ : - After having provided the required hearing to 
an alleged parole violator, the board is not obligated by .due process 
requirements to conduct more than one such hearing nor to reconsider an earlier 
decision.  

4. Criminal Law: Actions: Prisoners. A proceeding in error is the sole avenue for 
obtaining a review of a prison disciplinary action.  

5. Criminal Law: Prisoners: Habeas Corpus: Sentences. In order to release a 
person from a sentence of imprisonment by habeas corpus, it must appear that 
the sentence was absolutely void.  

6. Constitutional Law: Appeal and Error. In order for a question of 
constitutionality of a statute to be considered by this court, it must first be raised 
properly in the trial court.  

Appeal from the District Court for Douglas County: JAMES 

A. BUCKLEY, Judge. Affirmed.  

Joseph E. Hrbek, pro se.  

Robert M. Spire, Attorney General, and Sharon M.  

Lindgren, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
Petitioner, Joseph E. Hrbek, appeals from an order of the 

district court for Douglas County dismissing his petition for a
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writ of habeas corpus. We affirm.  
On April 1, 1982, Hrbek was sentenced to 2 to 5 years' 

imprisonment after pleading guilty in the district court for 
Douglas County. He was released on parole in 1984. On July 1, 
1985, the Nebraska Board of Parole revoked Hrbek's parole 
and revoked 12 months of good time for leaving the state 
without authorization. Hrbek requested that the parole board 
reconsider its decision, and he received a letter stating that 
"[u]nless new evidence or testimony is received to refute their 
[parole officers'] testimony, we will stand by our July 1, 1985 
decision to revoke your Parole and Review you again in 
January 1986." 

On August 12, 1985, Hrbek's attorney submitted affidavits 
from two witnesses on the question of whether Hrbek did leave 
the state, and requested the board to reconsider its decision.  
The parole board sent a letter back stating that the board had 
held an executive session to discuss the contents of the letter of 
August 12 and decided to review Hrbek in January 1986 as 
previously scheduled.  

On December 19, 1985, Hrbek filed a petition for a writ of 
habeas corpus, contending that the parole board's refusal to 
conduct a rehearing constituted a denial of his constitutional 
right of due process. The district court found that neither 
constitutional right, nor statutory requirement, nor due process 
mandated further consideration by the board, and dismissed 
Hrbek's petition. Hrbek appeals.  

The assignments of error are (1) that the Board of Parole 
violated due process by refusing Hrbek the right to present his 
evidence on rehearing, (2) that the district court erred in 
dismissing Hrbek's petition for a writ of habeas corpus, and (3) 
that Neb. Rev. Stat. § 83-1,121 (Reissue 1981), which provides 
for revocation of parole with or without cause, is 
unconstitutional.  

The procedural due process requirements for parole 
revocation are set forth in Morrissey v. Brewer, 408 U.S. 471, 
92 S. Ct. 2593, 33 L. Ed.2d 484 (1972). They are: (1) written 
notice of the claimed violations of parole; (2) disclosure to the 
parolee of evidence against him; (3) opportunity to be heard in
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person and to present witnesses and documentary evidence; (4) 
the right to confront and cross-examine adverse witnesses 
(unless the hearing officer specifically finds good cause for not 
allowing confrontation); (5) a neutral and detached hearing 
body such as a traditional parole board, members of which 
need not be judicial officers or lawyers; and (6) a written 
statement by the fact finders as to the evidence relied on and 
reasons to revoke parole. See, also, Riker v. Vitek, 203 Neb.  
719, 279 N.W.2d 876 (1979).  

Petitioner does not contend that the parole board failed to 
comply with the requirements of Morrissey. He was provided 
with a prompt informal or administrative hearing, which is the 
most the law contemplates. Brown v. Sigler, 186 Neb. 800, 186 
N.W.2d 735 (1971). Hrbek presented witnesses and evidence at 
the revocation hearing. The district court found that there is no 
due process requirement that the board conduct more than one 
hearing or that it consider evidence submitted after the hearing.  
In this regard it was correct. The board had no general duty to 
reconsider its decision, nor did it impose upon itself such a duty.  

Additionally, the record discloses that the board did review 
the contents of the letter sent by Hrbek's attorney, with the 
affidavits of the alleged witnesses attached, whicli evidence was 
simply cumulative. The board chose to stand by its initial 
decision. There was no violation of due process, and Hrbek's 
first assignment of error is without merit.  

Petitioner's second assignment of error is also groundless. In 
the first place, we have previously held that a proceeding in 
error, not habeas corpus, is the sole avenue for obtaining a 
review of a prison disciplinary action. Moore v. Black, 220 
Neb. 122, 368 N.W.2d 488 (1985). The availability of habeas 
corpus in Nebraska is restricted. We have consistently held that 
to release a person from a sentence of imprisonment by habeas 
corpus it must appear that the sentence was absolutely void.  
Piercy v. Parratt, 202 Neb. 102, 273 N.W.2d 689 (1979).  

This court has numerous times held that in the case of a 
prisoner held pursuant to a judgment of conviction, habeas 
corpus is available as a remedy only upon a showing that the
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judgment, sentence, and commitment are void. Pruitt v.  
Parratt, 197 Neb. 854, 251 N.W.2d 179 (1977). See, also, Riker 
v. Vitek, supra. Because it appears that Hrbek did receive all of 
his required due process and is not therefore being illegally or 
unlawfully detained, his petition for a writ of habeas corpus 
was properly dismissed.  

Petitioner raises the issue of constitutionality of § 83-1,121 
for the first time in this court. In order for that question to be 
considered by this court, that issue must have been raised 
properly in the trial court. State v. Hiross, 211 Neb. 319, 318 
N.W.2d 291 (1982).  

The order of the district court dismissing Hrbek's petition for 
a writ of habeas corpus is correct and is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLANT, V. CHARLES E. WINSLEY, 

APPELLEE.  

393 N.W.2d 723 

Filed October 3, 1986. No. 86-117.  

Sentences: Pleas: Probation and Parole. One may not receive a more severe sentence 
because he or she pled not guilty and put the State to the expense of a trial.  
Nevertheless, when attempting to determine whether the defendant is a proper 
candidate for probation and rehabilitation, the court, of necessity, must 
consider whether the defendant acknowledges his or her guilt.  

Appeal from the District Court for Sarpy County: GEORGE 

A. THOMPSON, Judge. Sentence modified.  

Stephen E. Sturek, Jr., Deputy Sarpy County Attorney, for 
appellant.  

Raymond J. Hasiak, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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KRIVOSHA, C.J.  
The State of Nebraska, through the Sarpy County attorney, 

appeals to this court pursuant to the provisions of Neb. Rev.  
Stat. § 29-2320 (Reissue 1985), which authorizes a county 
attorney to appeal a sentence imposed upon a defendant if the 
county attorney reasonably believes that the sentence is 
excessively lenient. The single question presented to us is 
whether a sentence of probation given the defendant by the 
district court in this case is excessively lenient and should 
therefore be modified. We have reviewed the record and, based 
upon all the facts and circumstances of this case, believe that a 
sentence of probation is excessively lenient and, for that reason, 
do impose a greater sentence.  

The defendant, Charles E. Winsley, was charged in the 
district court for Sarpy County, Nebraska, in a two-count 
amended information, with possession of heroin with intent to 
deliver in violation of Neb. Rev. Stat. § 28-416(1) (Cum. Supp.  
1984), as a Class III felony, and possession of heroin in 
violation of § 28-416(3), a Class IV felony. Upon conviction of 
a Class III felony, one may be sentenced to imprisonment for 
not less than 1 nor more than 20 years, or assessed a fine of not 
to exceed $25,000, or both imprisoned and fined. Upon 
conviction of a Class IV felony, an individual may be 
imprisoned for not more than 5 years or fined not more than 
$10,000, or both imprisoned and fined. After ordering and 
receiving a presentence investigation report, the district court 
sentenced Winsley to 3 years' probation, the conditions of 
which included a term of 90 days in jail with credit for 70 days 
served awaiting disposition, submission to testing of body 
fluids and breath, and attendance at meetings of Alcoholics 
Anonymous twice a week for a year and weekly thereafter.  

A recitation of the facts is necessary in order to make the 
analysis of the issue presented to us by this appeal. The record 
discloses that on March 1, 1985, a member of the Nebraska 
State Patrol observed a vehicle westbound on Interstate 80 in 
Sarpy County traveling at what appeared to be an excessive rate 
of speed. Upon checking the speed with the use of radar, the 
officer determined that the vehicle was traveling in excess of 70 
miles per hour in a 55-miles-per-hour speed zone. The officer
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stopped the vehicle and identified the driver as the defendant, 
Charles E. Winsley. Winsley was unable to produce a valid 
operator's license. The registration disclosed that the 
automobile was a rented vehicle. A records check disclosed that 
Winsley's license had previously been suspended and that there 
was an outstanding traffic warrant for his arrest. The officer 
placed Winsley under arrest and requested a tow truck for the 
car. Another patrol officer arrived and was requested to make 
an inventory of the vehicle. During the time that the inventory 
was conducted, a shaving kit containing a metal Vaseline jar lid 
with soot on the bottom, three used hypodermic syringes, three 
books of matches, and two vials containing foil packets were 
discovered. Each of the 15 foil packets was later found to 
contain heroin cut with Benadryl and cocaine. The street value 
of these drugs was approximately $1,600. Winsley stated that 
he had never seen the shaving kit before and that he did not 
know anything about illegal drugs. After Winsley and the 
officer arrived at the jail, the sheriff asked to see Winsley's 
arms, and there appeared to be needle marks on his right arm.  
The sheriff also observed similar marks and a scab on his left 
arm.  

During the trial, an expert witness testified that the 
paraphernalia found in the kit was of the type that was used by 
an individual who was taking heroin. The expert witness 
further testified that in his opinion the quantity of heroin 
indicated possession with intent to distribute, although he 
conceded it was possible that what was found was simply a 
"fourteen and a half days worth of supply for somebody with a 
two and a half packet a day habit." Further, without objection, 
evidence was introduced that wbuld indicate that use of a rental 
automobile was consistent with the profile of a person engaged 
in drug trafficking as well as the fact that persons engaged in 
selling drugs lived in a style inconsistent with their earnings.  

The presentence investigation report disclosed that Winsley 
was 33 years old and, although never married, is the father of at 
least two children. He has twice previously violated his 
probation for grand larceny. He was jailed the first time. On the 
second occasion he violated probation by becoming involved in 
another theft charge and was incarcerated in the Nebraska
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Penal and Correctional Complex. His sentence was later 
extended because of a conviction for escape. Both Winsley and 
one Charlayne Howell, to whom Winsley was engaged and the 
mother of one of his children, denied that Winsley now used 
drugs. However, according to the presentence investigation 
report, Winsley has a long history of drug abuse, including 
cocaine, marijuana, hashish, and Biphetamine. Moreover, the 
drug in the instant case contained a deadly combination. And, 
while Winsley maintains that he is not currently on drugs, he 
admitted that he was taking methadone, a substance used by 
individuals to wean themselves off of drugs.  

Neb. Rev. Stat. § 29-2322 (Reissue 1985) provides: 
If the appeal has been properly filed . . . the Supreme 

Court, upon review of the record, shall determine whether 
the sentence imposed is excessively lenient, having regard 
for: 

(1) The nature and circumstances of the offense; 
(2) The history and characteristics of the defendant; 
(3) The need for the sentence imposed: 
(a) To afford adequate deterrence to criminal conduct; 
(b) To protect the public from further crimes of the 

defendant; 
(c) To reflect the seriousness of the offense, to promote 

respect for the law, and to provide just punishment for the 
offense; and 

(d) To provide the defendant with needed educational 
or vocational training, medical care, or other correctional 
treatment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
court shall deem pertinent.  

As we review these various characteristics set out by statute, 
we believe that a sentence of probation must be said to be 
excessively lenient.  

The offense is an extremely serious one, from the standpoint 
of both Winsley's health and the health of those to whom 
Winsley would sell the drugs and as it affects the public 
generally. Moreover, the history and characteristics of the 
defendant require us to reach the conclusion that a sentence of 
probation is excessively lenient. Winsley has previously been
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placed on probation and each time has continued to violate the 
law. While, admittedly, the occasions were some 10 years ago, 
nevertheless they do indicate that Winsley is an individual who 
has been given an opportunity to rehabilitate and who has 
elected not to take advantage of that opportunity. At the time of 
his arrest he was operating a motor vehicle while on suspension 
and was being sought pursuant to an outstanding warrant.  

Furthermore, this is not a case in which the defendant is 
remorseful about his behavior and seeks assistance from the 
State. It is clear that one may not receive a more severe sentence 
because he or she pled not guilty and put the State to the expense 
of a trial. See, State v. Lacy, 195 Neb. 299, 237 N.W.2d 650 
(1976); State v. Jallen, 218 Neb. 882, 359 N.W.2d 816 (1984).  
Nevertheless, when attempting to determine whether the 
defendant is a proper candidate for probation and 
rehabilitation, the court, of necessity, must consider whether 
the defendant acknowledges his or her guilt. Even after 
conviction, Winsley continues to maintain that he was 
innocent, did not himself currently use drugs, and did not sell 
them to anyone else. Furthermore, we believe that a sentence of 
probation in this case does not protect the public from further 
crimes of the defendant nor serve as adequate deterrence to 
further criminal conduct. Such sentence certainly does not 
reflect the seriousness of the offense, nor does it promote 
respect for the law or provide just punishment for the instant 
offense, all factors which we are required to review pursuant to 
§ 29-2322.  

We are somewhat impressed in this matter that even the 
sentencing judge had misgivings about placing Winsley on 
probation. In imposing a sentence of probation the sentencing 
judge said, "I'm going to sentence you to 90 days in jail and put 
you on probation for three years. I do this very reluctantly. My 
reluctance is the deterrent effect on others that deal in drugs....  
You don't reflect the proper attitude for probation." The 
district judge was correct in his conclusion that Winsley did not 
reflect the proper attitude for probation, and, indeed, 
probation should not have been ordered.  

These cases of necessity must be reviewed by us on a 
case-by-case basis. As a result, therefore, we are unable to set
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out with exactness any greater standards than those prescribed 
by the provisions of § 29-2322. Compare, State v. Jallen, 
supra; State v. Dobbins, 221 Neb. 778, 380 N.W.2d 640 (1986).  
Nevertheless, an examination of all of the factors in this case 
leads us to the conclusion that the sentence imposed was 
excessively lenient and requires us to set it aside.  

Neb. Rev. Stat. § 29-2323(1) (Reissue 1985) provides: 
If [the Supreme Court] determines that the sentence 
imposed is excessively lenient, [it may] set aside the 
sentence, and: 
(a) Remand the case for imposition of a greater sentence; 
(b) Remand the case for further sentencing proceedings; 
or 
(c) Impose a greater sentence.  

We perceive of no benefit to be gained by remanding the matter 
back to the district court, and therefore we simply set aside the 
sentence previously imposed by the district court and impose 
our own greater sentence.  

It is therefore ordered that the defendant, Charles E.  
Winsley, be committed to the Nebraska Department of 
Correctional Services for a period of not less than 3 nor more 
than 5 years, with credit for all time spent in custody either 
awaiting disposition in this matter or while this matter has been 
on appeal.  

It is further ordered that the defendant pay the costs of the 
action in the district court for Sarpy County, Nebraska.  
Judgment is entered against the defendant for such costs in the 
amount of $217.16 as well as the costs in this appeal. It is 
further ordered that the defendant is remanded to the custody 
of the Sarpy County sheriff for placement in the Sarpy County 
jail pending transportation to the Nebraska Department of 
Correctional Services in accordance with the sentence imposed 
by this opinion. Commitment to issue.  

SENTENCE MODIFIED.
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STATE OF NEBRASKA, APPELLEE, v. ANN M. TOLBERT, APPELLANT.  

394 N.W.2d 288 

Filed October 3, 1986. No. 86-134.  

1. Presentence Reports: Waiver. The right to a presentence investigation may be 
waived.  

2. Presentence Reports. It is impractical to require successive, repetitive 
presentence investigations when an earlier investigation is available and satisfies 
the requirements of Neb. Rev. Stat. § 29-2261 (Reissue 1985).  

Appeal from the District Court for Douglas County: JAMES 

A. BUCKLEY, Judge. Affirmed.  

Thomas M. Kenney, Douglas County Public Defender, and 
Stanley A. Krieger, for appellant.  

Robert M. Spire, Attorney General, and Bernard L.  
Packett, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

WHITE, J.  

This is an appeal taken from the district court for Douglas 
County. The appellant, Ann M. Tolbert, was serving a 90-day 
sentence for various misdemeanor convictions. While 
incarcerated, the appellant was given permission by the director 
of the Douglas County Correctional Center to participate in an 
alcohol treatment program at NOVA Therapeutic Community 
center. On November 27, 1985, the appellant left NOVA 
without explanation or permission and was not found for 2 
weeks. The appellant pled guilty to one count of escape and was 
sentenced to a 6-month term at the Douglas County 
Department of Corrections.  

At the taking of the plea, counsel for appellant suggested that 
the court review the extensive presentence investigation done 
for her misdemeanor convictions instead of requiring a new 
investigation. Counsel stated that nothing had changed in the 2 
months since the completion of that report. The court agreed to 
use the presentence investigation prepared for the appellant's 
misdemeanor convictions.  

At the sentencing hearing the court asked both the appellant
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and her counsel if they desired to waive the appellant's right to 
have a presentence investigation completed with regard to the 
appellant's escape conviction. Both replied in the affirmative.  
Sentence was then pronounced. Appellant now assigns as error 
the failure of the sentencing court to obtain a presentence 
investigation with regard to her escape conviction.  

Neb. Rev. Stat. § 29-2261 (Reissue 1985) states in part: 
"Unless it is impractical to do so, when an offender has been 
convicted of a felony, the court shall not impose sentence 
without first ordering a presentence investigation of the 
offender and according due consideration to a written report of 
such investigation." We construe § 29-2261 as a mandate upon 
the sentencing court to obtain and consider a presentence 
investigation with every felony conviction. This mandate is 
imposed for the benefit of the defendant and, as we read 
§ 29-2261, gives the defendant a statutory right to a presentence 
investigation. However, the right to have a presentence 
investigation completed prior to being sentenced may be 
waived.  

In State v. Hiross, 211 Neb. 319, 318 N.W2d 291 (1982), we 
held that once the appellant waived the court's offer to provide 
her with a presentence investigation, appellant could not later 
claim error. The cases relied upon by the appellant, State v.  
Jackson, 192 Neb. 39, 218 N.W2d 430 (1974), and State v.  
Zobel, 192 Neb. 480, 222 N.W2d 570 (1974), differ critically 
from the facts of Hiross and the case at hand in that they do not 
involve a waiver by the appellants of their right to a presentence 
investigation.  

Although the facts at hand involve a felony conviction, the 
sentencing court did have access to a complete presentence 
investigation done only 2 months earlier. We have held that in 
instances of probation revocation, successive and repetitive 
presentence investigations are not required. See, State v.  
Snider, 197 Neb. 317, 248 N.W2d 342 (1977); State v. Herzog, 
203 Neb. 195, 277 N.W2d 705 (1979). In view of these cases the 
savings clause in § 29-2261, which permits that presentence 
investigation not be required in instances in which it would be 
impractical, can safely be interpreted as including cases such as 
the one at hand where a presentence investigation would be
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needlessly repetitive of one completed just a short time earlier.  
In this case the earlier investigation was available to the 
sentencing court and, in our opinion, satisfied the mandate of 
§ 29-2261. The judgment of the district court is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, V. JOHN 0. CAIN, APPELLANT.  

393 N.W.2d 727 

Filed October 3, 1986. No. 86-232.  

1. Criminal Law: Intent: Intoxication. Voluntary intoxication is ordinarily not a 
justification or excuse for crime, but excessive intoxication as the result of which 
a person is wholly deprived of reason may prevent one from having the intent 
charged.  

2. Entrapment: Words and Phrases. For entrapment to take place the defendant 
must not have been predisposed to commit the crime, and the government must 
have improperly induced the defendant to commit the crime.  

3. Convictions: Witnesses: Corroboration. Neb. Rev. Stat. § 28-1439.01 (Reissue 
1985) requires only that a conviction be based on something more than a 
cooperating individual's testimony.  

4. : - . The requirements of Neb. Rev. Stat. § 28-1439.01 
(Reissue 1985) are satisfied if the cooperating individual is corroborated as to 
material facts and circumstances which tend to support the testimony as to the 
principal fact in issue.  

5. Constitutional Law: Witnesses. The sixth amendment to the U.S. Constitution 
guarantees to a defendant compulsory process for obtaining witnesses in his or 
her favor.  

6. Witnesses: Testimony. Under the provisions of Neb. Rev. Stat. § 29-1903 
(Reissue 1985), a defendant may not be arbitrarily deprived of testimony that 
would have been relevant, material, and vital to the defense.  

7. Courts: Trial: Witnesses. A court may refuse to permit issuance of a subpoena 
until it has been demonstrated what testimony may be expected of the 
prospective witnesses.  

8. Constitutional Law: Witnesses. It is only where the trial court excludes relevant 
evidence without sufficient justification that a defendant's right to compulsory 
process is violated.  

9. Witnesses: Appeal and Error. The refusal to permit witnesses to testify cannot 
form the basis for error unless it is shown that what the prospective witness had 
to say was relevant, competent, and favorable to the defendant.
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10. Sentences: Appeal and Error. This court will not, absent an abuse of discretion 
on the part of the trial court, modify a sentence imposed within statutory limits.  

Appeal from the District Court for Scotts Bluff County: 
ROBERTO. HIPPE, Judge. Affirmed.  

Leonard G. Tabor, for appellant.  

Robert M. Spire, Attorney General, and Lynne R. Fritz, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
A jury found John 0. Cain guilty on each of two counts of 

knowingly and intentionally distributing, delivering, or 
dispensing cocaine, a controlled substance pursuant to Neb.  
Rev. Stat. § 28-405(a)(4) [Schedule II] (Reissue 1985), 
constituting violations of Neb. Rev. Stat. § 28-416(l)(a) 
(Reissue 1985). He was thereupon so adjudged and sentenced to 
two concurrent terms of 4 years' probation, with the added 
conditions that he reimburse the State Patrol Drug Control 
Cash Fund $450 which was used to make the purchases leading 
to his arrest, that he agree to searches of his person, 
automobile, or home without probable cause, and that he serve 
90 days in the county jail. The assignments of error discussed in 
Cain's brief on appeal to this court are that the trial court erred 
in (1) not finding the evidence insufficient to sustain the verdicts 
and judgments thereon, (2) overruling a portion of his motion 
for compulsory process, (3) overruling his motion to call 
additional witnesses, and (4) imposing excessive sentences. We 
affirm.  

Carey Peterson and Kenny Snyder roomed together during 
the summer of 1985. During this time, Peterson became 
acquainted with Cain as the result of accompanying Snyder to 
Cain's apartment on at least two occasions when Snyder sought 
to purchase marijuana from Cain. Peterson was later hired by 
the Nebraska State Patrol as a "cooperating individual" and 
was so employed during the events described below.  

On July 31, 1985, Peterson called Cain from Wyoming, 
where Peterson was then residing, and arranged to buy 2 grams
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of cocaine and an ounce of marijuana. Upon arriving in 
Scottsbluff on August 1, 1985, Peterson went to the State 
Patrol office, where he was given $300 and fitted with a body 
microphone which enabled the monitoring patrolman to hear 
and record any conversations in which Peterson might 
participate. Don Blausey, the sergeant in charge of monitoring 
Peterson, searched Peterson and his car, then followed 
Peterson to the apartment in which Cain's girlfriend lived.  

Peterson went into the apartment, and the conversations 
which took place within the apartment were monitored and 
recorded. The tapes recording the conversation were received in 
evidence and reveal that upon Peterson's arrival Cain 
commented that Peterson was late, then inquired as to whether 
he was a narcotics agent. Peterson replied that he was not, after 
which Cain said, "OK, then I can get you what you want." Cain 
stated the cost would be $150 a gram, which needed to be paid in 
cash before he would pick it up. Upon Peterson's hesitation, 
Cain said if this deal were not made, he would just as soon 
Peterson not call him any more. Cain also told Peterson not to 
feel obligated but that he had kept someone waiting from 9 to 
noon. Peterson then agreed to purchase 2 grams, and everyone 
left the apartment. As they did so, Peterson said he was going to 
visit Snyder, and Cain said he would be back in an hour.  

Blausey and Peterson met as prearranged, after which 
Peterson returned to the apartment, reequipped with the 
microphone. Cain announced that "in 30 minutes it'll be 
delivered to us." Eventually, an individual identified as Waldo 
entered the recorded conversation, and Peterson is heard to say 
something to the effect that he wanted to open it, and followed 
with "so it doesn't end up spilling on me." Peterson also said 
that it is "real rocky" and "looks real good." 

Peterson then requested a "bill" or a "Bic," according to 
Cain, to "cut a line." Cain gave Peterson a $20 bill and said, 
"Don't forget you owe me 20," and "Roll it up. Let's all get 
high." The four men present then apparently inhaled some of 
the substance, although Peterson claims he did not actually 
inhale it but, instead, blew it out on the floor. Shortly before 
Peterson left the apartment, Cain told Peterson that he would 
like more time in the future and that Peterson had "better give
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[Cain] a jingle." Cain also informed Peterson that he (Cain) did 
not "do this for a whole lot of people." 

Blausey then followed Peterson to their prearranged meeting 
spot, where Blausey again searched Peterson, and Peterson 
gave Blausey the two packets he had purchased. Later tests 
proved the packets to contain cocaine. Peterson never saw the 
substance in Cain's possession; it was Waldo who handed it to 
him and who "drew" or "cut" the lines.  

On August 26, 1985, Peterson purchased another gram of a 
substance from Cain. The patrol used the same procedures as 
on the earlier occasion, except that patrolman Michael 
Zitterkopf, rather than Blausey, monitored Peterson. The tape 
recordings of this transaction reveal that Peterson initially 
telephoned Cain to inquire as to how long it would take Cain 
"to get it if I come over." Cain replied, "Shouldn't be very 
long." Peterson, upon arriving at the apartment, decided to 
"just go for one." Cain left and returned in approximately 45 
minutes and gave a substance to Peterson, who examined it 
before leaving. Subsequent testing proved this substance to also 
be cocaine.  

Cain testified that on August 1, 1985, he had drunk a quart 
of whiskey. Peterson testified that Cain "was very close to 
intoxicated" that day but was able to negotiate and understand 
the transaction. Moreover, according to Peterson, Cain was not 
noticeably intoxicated during the July 31 telephone 
conversation. Cain also testified that he would not have sold the 
cocaine on either occasion if he had not been given the money 
and asked to provide it.  

Kenny Snyder, who has a felony conviction, testified that 
while he and Peterson were roommates, they both smoked 
marijuana and took pills which Peterson had obtained and 
that during this time Cain refused to get drugs for them. Snyder 
also testified that Peterson once tried to commit suicide and was 
involved in three automobile accidents. Two of these accidents 
occurred within 10 minutes of each other after Peterson had 
smoked marijuana and taken some pills. In the other accident, 
Peterson rolled his car while traveling at a speed in excess of 100 
miles per hour.  

Peterson's version, however, was that Snyder, not he,
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smoked marijuana while they were roommates. He also denied 
any suicide attempt, but admitted to rolling his car while going 
over 100 miles per hour and to one of the other accidents.  

Cain's first assignment of error, that the evidence is 
insufficient to support his convictions, is based on the claims 
that his intoxication excused his acts, that he was entrapped, 
and that Peterson's testimony was not corroborated.  

Voluntary intoxication is no justification or excuse for crime 
unless the intoxication is so excessive that the person is wholly 
deprived of reason so as to prevent the requisite criminal intent.  
State v. Prim, 201 Neb. 279, 267 N.W.2d 193 (1978). Stated 
another way, voluntary intoxication is ordinarily not a 
justification or excuse for crime, but excessive intoxication as 
the result of which a person is wholly deprived of reason may 
prevent one from having the intent charged. State v. Bevins, 
187 Neb. 785, 194 N.W.2d 181 (1972); State v. LaPlante, 183 
Neb. 803, 164 N.W.2d 448 (1969).  

The evidence presented at trial, particularly the tape 
recordings of the two transactions, clearly establishes that Cain 
possessed the ability to reason and understand what was 
occurring. Cain effectively negotiated the terms of the sale and 
left the apartment in both instances to acquire the cocaine. His 
intoxication does not approach the level necessary to furnish a 
defense.  

Cain's entrapment contention is equally meritless. It is the 
origin of the intent to commit the crime which determines 
whether entrapment has taken place. State v. Swenson, 217 
Neb. 820, 352 N.W.2d 149 (1984). If the intent to commit the 
crime charged originated with the government rather than the 
defendant, the defendant was entrapped. Thus, in order to 
substantiate the defense of entrapment, the defendant must 
show that (1) the government induced the defendant to commit 
the offense charged and (2) the defendant was not otherwise 
ready and willing to commit the offense on any propitious 
opportunity. In other words, for entrapment to take place the 
defendant must not have been predisposed to commit the 
crime, and the government must have improperly induced the 
defendant to commit the crime. State v. Pearson, 220 Neb. 183, 
368 N.W2d 804 (1985); State v. Swenson, supra. Accord,
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Hampton v. United States, 425 U.S. 484, 96 S. Ct. 1646, 48 L.  
Ed. 2d 113 (1976); United States v. Russell, 411 U.S. 423, 93 S.  
Ct. 1637, 36 L. Ed. 2d 366 (1973); Sorrells v. United States, 287 
U.S. 435, 53 S. Ct. 210, 77 L. Ed. 413 (1932).  

The evidence establishes beyond a reasonable doubt that 
Cain was ready and willing to sell cocaine to Peterson on each 
of the two occasions in question. Cain's August 1 statements, 
that he had had someone waiting for Peterson's arrival, that if 
that sale were not made, he would rather not be bothered in the 
future, and that in the future he would have to have more time, 
are not the words of an innocent induced by the government 
into perpetrating a criminal act he was not otherwise 
predisposed to commit. The fact that the government, through 
Peterson, provided Cain with a favorable opportunity to do 
that which Cain was otherwise ready and willing to accomplish 
does not constitute entrapment. State v. Beckner, 211 Neb. 442, 
318 N.W.2d 889 (1982); State v. Swenson, supra.  

The last issue in connection with this first assignment of error 
rests upon the language of Neb. Rev. Stat. § 28-1439.01 
(Reissue 1985), which states: "No conviction for an offense 
punishable under sections 28-401 to 28-438 shall be based solely 
upon the uncorroborated testimony of a cooperating 
individual." As Beckner pointed out, however, it is only 
required "that a conviction be based on something more than 
only a cooperating individual's testimony." 211 Neb. at 446, 318 
N.W.2d at 892. It is sufficient if the cooperating individual is 
corroborated as to material facts and circumstances which tend 
to support the testimony as to the principal fact in issue.  

It is ludicrous to suggest that the tapes recording the 
conversations and transactions between Cain and Peterson and 
the testimony of the two police officers who observed Peterson 
do not furnish the necessary corroboration. There is therefore 
no merit to Cain's first assignment of error.  

The second assignment of error concerns itself with the fact 
that while the trial court granted Cain's request for compulsory 
process to enforce the attendance of witnesses who were 
expected to testify as to their own personal knowledge of the 
purchases involved in this case, it denied the request to the 
extent it sought the attendance of witnesses who were expected



223 NEBRASKA REPORTS

to testify as to Peterson's drug use on other occasions.  
The relevant portion of Neb. Rev. Stat. § 29-1903 (Reissue 

1985) provides: "Any person accused of crime amounting to 
felony shall have compulsory process to enforce the attendance 
of witnesses in his or her behalf . . . ." 

In State v. Rayes, 218 Neb. 588, 357 N.W.2d 222 (1984), this 
court noted that the sixth amendment to the U.S. Constitution 
guarantees to a defendant " 'compulsory process for obtaining 
witnesses in his favor' " and that a defendant may not be 
arbitrarily deprived of testimony that would have been 
relevant, material, and vital to the defense. Id. at 590, 357 
N.W.2d at 223. However, the defendant must at least make 
some plausible showing of how an absent witness' testimony 
would have been both material and favorable to his defense.  
Accordingly, the Rayes court affirmed the trial court's 
determination not to allow testimony concerning what tests 
could have been, but were not, made on a knife to determine 
whether the defendant's body secretions were on it or whether 
defendant's clothing contained filings from the knife. The court 
noted: "[A]ll that could be deduced from that testimony would 
be that if tests had been run, they would either have shown that 
the defendant had the knife on his person or that perhaps he did 
not." Id. Such testimony would have lacked relevancy.  

In O'Rourke v. State, 166 Neb. 866, 90 N.W.2d 820 (1958), 
this court stated that a court may refuse to permit issuance of a 
subpoena until it has been demonstrated what testimony may 
be expected of the prospective witnesses. The constitutional 
right to compulsory process requires process only for 
competent and material witnesses. This court, in affirming the 
trial court's denial of compulsory process, noted that the only 
reason for the witnesses' testimony was to indicate the type of 
treatment the defendant received while incarcerated. Such was 
irrelevant and immaterial to the defendant's escape charge.  

United States v. Bernhardt, 642 E2d 251 (8th Cir. 1981), 
likewise states that "[i]t is only where the trial court excludes 
relevant evidence without sufficient justification that a 
defendant's right to compulsory process is violated." Id. at 253.  

Even if the testimony as to Peterson's use of drugs on other 
occasions would have been relevant, a matter we do not decide, 
the evidence as to Cain's guilt was otherwise so overwhelming
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that the refusal to grant compulsory process as to these 
particular witnesses was, if error, harmless beyond a reasonable 
doubt. Error which does not prejudice a criminal defendant 
does not form a basis for overturning an otherwise correct 
conviction. State v. Birge, 215 Neb. 761, 340 N.W.2d 434 
(1983); State v. Lamb, 213 Neb. 498, 330 N.W.2d 462 (1983).  

The third assignment of error rests Upon the trial court's 
refusal to permit Cain to call two rebuttal witnesses not named 
in the pretrial order. However, the record contains no showing 
as to the expected content of these witnesses' testimony. As the 
foregoing discussion of the law applicable to the preceding 
assignment demonstrates, the refusal to permit witnesses to 
testify cannot form the basis for error unless it is shown that 
what the prospective witness had to say was relevant, 
competent, and favorable to the defendant. There is therefore 
no merit to this assignment of error.  

In his last assignment of error Cain makes no attack on any 
particular condition of his probation but, rather, generally 
wails about his fate and urges that, since his only prior 
conviction was for an intoxication offense in 1980, the 
sentences imposed are too severe.  

We conclude otherwise. Cain is 28 years old and has a ninth 
grade education, but has not maintained any type of permanent 
full-time employment since 1982. The evidence demonstrates 
that Cain engaged in the illegal and doomful business of selling 
destructive substances. Under the applicable statutory scheme, 
the offenses of which he was convicted are Class II felonies 
punishable by a term of imprisonment for up to 50 years.  
§ 28-416(2)(a) and Neb. Rev. Stat. § 28-105 (Reissue 1985).  

The sentences imposed are clearly within the statutory limits.  
As so often stated, this court will not, absent an abuse of 
discretion on the part of the trial court, modify a sentence 
imposed within statutory limits. State v. Nearhood, ante p. 768, 
393 N.W.2d 530 (1986); State v. Clayburn, ante p. 333, 389 
N.W.2d 314 (1986). Under the circumstances it cannot be said 
the trial court abused its discretion in sentencing Cain as it did.  

None of Cain's assignments of error being supported by the 
record, the judgment and sentences of the trial court are 
affirmed.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. SEVEN BABAJAMIA, 

APPELLANT.  

394 N.W.2d 289 

Filed October 3, 1986. No. 86-266.  

1. Verdicts: Appeal and Error. A guilty verdict in a criminal case will not be 
reversed by this court unless the evidence presented is so lacking in probative 
force that it is insufficient as a matter of law.  

2. Testimony: Witnesses: Corroboration: Convictions. The testimony of a single 
eyewitness who had a reasonable opportunity to observe a defendant is 
sufficient to support a conviction.  

3. Trial: Evidence: Appeal and Error. The admission or exclusion of evidence is a 
matter left largely to the sound discretion of the trial court, and its ruling will be 
upheld absent an abuse of discretion.  

4. Evidence. Evidence is relevant when it has any tendency to make the existence of 
any fact that is of consequence to the determination of the action more probable 
or less probable than it would be without the evidence.  

5. Trial: Evidence: Appeal and Error. It is not error to exclude evidence which is not 
substantive proof of any fact relative to the issue, and evidence which does not 
tend to establish the guilt or innocence of a defendant of a crime charged is 
immaterial and should be excluded.  

Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed.  

Donald B. Fiedler and Michael W Meister of Fiedler Law 
Offices, for appellant.  

Herbert M. Fitle, Omaha City Attorney, and Gary P.  
Bucchino, Omaha City Prosecutor, Richard M. Jones, and 
David F Smalheiser, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  
The defendant was convicted of destruction of property in 

violation of an ordinance of the city of Omaha, Nebraska, and 
fined $50. Upon appeal to the district court the judgment was 
affirmed. He has now appealed to this court and contends the 
evidence was not sufficient to support the judgment and that 
the trial court erred in admitting and refusing evidence.  

The record shows that on June 20, 1985, the defendant 
entered the McDonald's restaurant located at 210 South 16th
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Street in Omaha, Nebraska. On a previous occasion the 
defendant had been asked not to come into the restaurant 
again. On this occasion the defendant was again told he was not 
welcome in the restaurant. Defendant ignored the advisement, 
walked to a table, and sat down and extinguished a lighted 
cigarette by grinding it on the tabletop.  

On July 8, 1985, Dennis Beckman, the owner of the 
restaurant, filed complaints in the county court alleging the 
defendant had purposely damaged property belonging to the 
restaurant and trespassed upon the premises. The defendant 
was convicted on both counts and fined $50 plus costs on each 
count. He then appealed to the district court, which reversed 
the judgment and dismissed the trespass charge but affirmed 
the judgment on the destruction of property charge.  

The defendant contends the evidence was so lacking in 
probative value that it was insufficient to support his conviction 
as a matter of law. Specifically, he contends the State failed to 
prove the corpus delecti of destruction of property beyond a 
reasonable doubt. He argues that his case is indistinguishable 
from State v. Rich, 222 Neb. 394, 383 N.W2d 801 (1986), and 
that the charge must be dismissed in light of the holding of that 
case.  

In Rich a convenience store owner testified that while 
looking through a one-way mirror, she observed Rich take a 
handkerchief and wipe his brow. She then observed a bulge in 
the pocket of his pants, which appeared to have the shape of a 
box of pudding. Rich paid for two soft drinks and left. The 
store owner called the police, who found and confronted Rich 
on a bus. Rich denied taking the box of pudding, and it was not 
found in his possession. This court found the evidence 
insufficient as a matter of law and reversed the judgment.  

The defendant argues his case is similar to Rich because no 
physical evidence of the burned table was presented; only one 
witness testified; he was not arrested at the restaurant; and he 
denies that he smokes cigarettes. Although there are similarities 
in the facts, the cases are distinguishable.  

In this case an eyewitness testified that he saw the defendant 
extinguish a lighted cigarette on the tabletop. The restaurant 
owner testified as to the amount of damage which that caused.
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This testimony was not disputed by the defendant other than by 
his claim that he was not in the restaurant at the time and does 
not smoke. By contrast, in Rich the complaining witness did not 
actually see Rich take the box of pudding, and Rich denied 
having taken it. State v. Rich, supra. Here, the defendant was 
placed at the scene of the incident and was observed 
extinguishing a cigarette.  

A guilty verdict will not be reversed by this court unless the 
evidence presented is so lacking in probative force that it is 
insufficient as a matter of law. State v. Ruzicka, 218 Neb. 594, 
357 N.W2d 457 (1984). The defendant was observed by an 
eyewitness. The testimony of a single eyewitness who had a 
reasonable opportunity to observe a defendant is sufficient to 
support a conviction. State v. Ammons, 208 Neb. 812, 305 
N.W2d 812 (1981); State v. Wilson, 174 Neb. 86, 115 N.W2d 
794 (1962); Small v. State, 165 Neb. 381, 85 N.W.2d 712 (1957).  

The defendant next contends the trial court erred in 
permitting the State to introduce evidence of prior incidents in 
which he had allegedly caused disturbances at the restaurant.  
The defendant claims this evidence lacked probative value, was 
irrelevant, was designed to create a false impression of guilt, 
and unduly prejudiced the defense of his case.  

As we recently stated, "The admission or exclusion of 
evidence is a matter left largely to the sound discretion of the 
trial court, and its ruling will be upheld absent an abuse of 
discretion." State v. Norfolk, 221 Neb. 810, 822, 381 N.W2d 
120, 129 (1986). See, also, Chmelka v. Continental Western Ins.  
Co., 218 Neb. 186, 352 N.W2d 613 (1984).  

The record shows the trial court overruled the objection to 
the testimony concerning prior acts after determining the 
testimony was relevant to the charge of trespassing. Evidence is 
relevant when it has "any tendency to make the existence of any 
fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the 
evidence." Neb. Rev. Stat. § 27-401 (Reissue 1985). Since the 
testimony concerning defendant's prior acts tended to show he 
had notice that he was not welcome to return to the restaurant, 
the testimony was relevant to the charge of trespassing, and the 
trial court did not err in admitting it.
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The defendant's contention that the State unfairly prejudiced 
his defense by using testimony concerning his alleged prior acts 
to create a false impression of guilt is without merit. The record 
is wholly lacking in support for that contention. Further, there 
is sufficient evidence presented to support the conviction.  

The defendant's final assignment of error is that the court 
erred in not permitting the introduction of evidence that he had 
filed a civil rights complaint against the restaurant owner and 
manager. He argues this evidence would have shown a 
retaliatory motive on behalf of the owner and manager and 
allowed him to defend against the prior acts testimony. The 
State argues that the evidence was properly excluded because it 
was not probative of whether the defendant committed the 
alleged acts, and its limited probative value of the evidence as 
rebuttal of the prior acts testimony was outweighed by the 
danger of confusing the issues at trial. From our review of the 
record, we conclude the evidence was not relevant and was 
properly excluded.  

This court has held that " 'it is not error to exclude evidence 
which is not substantive proof of any fact relative to the issue, 
and evidence which does not tend to establish the guilt or 
innocence of a defendant of a crime charged is immaterial and 
should be excluded.' " State v. Parks, 212 Neb. 635, 641, 324 
N.W.2d 673, 678 (1982) (citing Scherer v. State, 168 Neb. 127, 
95 N.W.2d 329 (1959)).  

In this case the defendant was charged with trespass and 
destruction of property. Evidence concerning a subsequent civil 
rights action concerning previous incidents was not substantive 
proof as to whether the defendant destroyed the property as 
charged. Whether the evidence was relevant to the charge of 
trespass is moot because that charge has been dismissed.  

The judgment of the district court is affirmed.  
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, v. ROBERT R. PAINTER, 

APPELLANT.  

394 N.W.2d 292 

Filed October 3, 1986. Nos. 86-303, 86-304.  

1. Criminal Law: Probation and Parole. The violation of probation is not itself a 
crime, but merely a mechanism which may trigger the revocation of a previously 
granted probation.  

2. Records: Presumptions: Appeal and Error. While a recital in a journal entry 
appearing in the transcript is presumptively true, an affirmative showing in the 
bill of exceptions that it is not true prevails over the presumption.  

Appeal from the District Court for Madison County: 
RICHARD P. GARDEN, Judge. Affirmed.  

Michael T Brogan, for appellant.  

Robert M. Spire, Attorney General, and Susan M. Ugai, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
The two cases involved in this appeal have been consolidated 

for briefing and argument and will therefore be treated by us as 
one. In case No. 86-303, the appellant, Robert R. Painter, 
claims that the sentence imposed is not valid because, while he 
was convicted of aiding and abetting the commission of a theft, 
the journal entry recites that he was sentenced for burglary. In 
case No. 86-304, Painter maintains that the district court erred 
in ordering his sentence for sexual assault of a child to be served 
consecutively to the sentence imposed in case No. 86-303, 
because both sentences arose out of the same facts. We believe 
that both contentions are without merit and must be overruled.  

In July of 1982 Painter was charged with aiding and abetting 
the commission of a theft by unlawful taking or disposition in 
violation of Neb. Rev. Stat. § 28-511 (Reissue 1985), a Class IV 
felony. On October 6, 1982, he was sentenced to a term of 
probation subject to various conditions imposed by the 
sentencing court, including the condition that Painter shall 
"[r]efrain from unlawful conduct." In January of 1986, while
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still on probation and obviously in violation of that condition, 
Painter was charged with sexually assaulting a child, a Class IV 
felony. Subsequently, he pled guilty to this charge. By reason of 
his having committed this subsequent felony, a motion was filed 
to revoke his probation on the basis that he had engaged in 
unlawful conduct, in violation of one of the conditions of 
probation. Painter admitted he violated the condition of the 
probation, and, accordingly, his probation was revoked. He 
was then sentenced to a term of not less than 20 months nor 
more than 5 years in prison in connection with the conviction 
for having sexually assaulted the child. The court further 
proceeded to sentence him for the earlier crime, aiding and 
abetting the commission of a theft. The sentence imposed for 
the commission of that crime was also not less than 20 months 
nor more than 5 years in prison. As part of the second sentence, 
the court ordered that it was to be served consecutively to the 
first sentence imposed for his having sexually assaulted a child.  

Specifically, Painter maintains that "[t]he district court erred 
in imposing consecutive sentences for the child assault offense 
and the probation violation offense when both counts arose out 
of the same incident and required identical elements of evidence 
to prove the offenses." Painter is simply in error in this regard.  
In order to convict him of the sexual assault of a child, it was 
necessary for the State to establish that he subjected another 
person, 14 years of age or younger, to sexual contact and that at 
the time he was at least 19 years of age or older. See Neb. Rev.  
Stat. § 28-320.01 (Reissue 1985). The second sentence imposed 
was for aiding and abetting the commission of a theft rather 
than for violating his probation. The factual basis therefore is 
not the same as in the sexual assault case.  

Neb. Rev. Stat. § 29-2266(1) (Reissue 1985) provides in part: 
Whenever a probation officer has reasonable cause to 
believe that a probationer has violated or is about to 
violate a condition of his probation, but that the 
probationer will not attempt to leave the jurisdiction, and 
will not place lives or property in danger, the probation 
officer shall submit a written report to the sentencing 
court with a copy to the county attorney of the county 
where probation was imposed.
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Neb. Rev. Stat. § 29-2267 (Reissue 1985) then provides in 
part: 

Whenever a motion or information to revoke 
probation is filed, the probationer shall be entitled to a 
prompt consideration of such charge by the sentencing 
court. The court shall not revoke probation or increase the 
requirements imposed thereby on the probationer, except 
after a hearing upon proper notice where the violation of 
probation is established by clear and convincing evidence.  

Neb. Rev. Stat. § 29-2268(1) (Reissue 1985) provides: "If the 
court finds that the probationer did violate a condition of his 
probation, it may revoke the probation and impose on the 
offender such new sentence as might have been imposed 
originally for the crime of which he was convicted." (Emphasis 
supplied.) 

It seems clear beyond question that the violation of 
probation is not itself a crime, but merely a mechanism which 
may trigger the revocation of a previously granted probation.  
Once the court determines that a condition of the probation has 
been violated and that the probation should be revoked, 
§ 29-2268(1) clearly provides that the court is to impose a new 
sentence for the crime of which the defendant was originally 
convicted. In Painter's case that crime was not violating his 
probation but, rather, aiding and abetting the commission of a 
theft. Each crime, therefore, does not arise out of the same 
facts, and Painter's first assignment of error must therefore be 
overruled.  

His second assignment of error likewise is without merit.  
While it is true that the journal entry in this case recites "IT IS 
THEREFORE ORDERED that for the offense of Burglary as 
alleged in the Information, the defendant is sentenced to the 
Nebraska Penal and Correctional Complex . . ." the record 
makes it clear beyond question that the sentencing judge 
recognized and understood that he was sentencing the 
defendant for having committed the crime of aiding and 
abetting the commission of a theft. The bill of exceptions 
discloses that the district judge specifically said to the 
defendant, "I am of the opinion that the conviction for aiding 
and abetting theft by unlawful taking would warrant a different
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sentence . . . ." Moreover, the district judge further stated, "[I]t 
will be the judgment of the court that, this being a Class IV 
felony, that the defendant be and hereby is sentenced to an 
indeterminate term of not less than 20 months nor more than 
five years . . . ." Aiding and abetting the commission of a theft 
of the property involved in this case is indeed a Class IV felony, 
while burglary is a Class III felony. Cf. Neb. Rev. Stat.  
§§ 28-511 and 28-518(2) with § 28-507 (Reissue 1985). The 
evidence disclosed in the bill of exceptions therefore corrects 
whatever error exists in the journal entry. In the case of State v.  
Schroder, 218 Neb. 860, 867, 359 N.W.2d 799, 805 (1984), we 
said: " '[W]hile a recital in a journal entry appearing in the 
transcript is presumptively true, an affirmative showing in the 
bill of exceptions that it is not true prevails over the 
presumption.' " See, also, Waite v. State, 169 Neb. 113, 98 
N.W.2d 688 (1959). The evidence contained within the bill of 
exceptions clearly and affirmatively establishes that Painter 
was sentenced for aiding and abetting the commission of a theft 
and not for burglary, and, therefore, the error contained in the 
journal entry is of no consequence. For that reason the second 
assignment of error must likewise be overruled and the 
conviction and sentences imposed by the district court affirmed 
in all respects.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. RAY D. RETZLAFF, APPELLANT.  

394 N.W.2d 295 

Filed October 3, 1986. No. 86-325.  

Statutes. Where a plain and unavoidable repugnancy exists between a prior existing 
statute and new legislation, the former statute will be deemed to have been 
repealed by implication by the enaction of the more recent statute.  

Appeal from the District Court for Sheridan County: PAUL 

D. EMPSON, Judge. Affirmed.
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Laurice M. Margheim of Margheim & Erickson, for 
appellant.  

Robert M. Spire, Attorney General, and Jill Gradwohl, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

HASTINGS, J.  
Ray D. Retzlaff appeals from an order of the district court 

for Sheridan County denying his motion for postconviction 
relief. We affirm.  

On January 8, 1985, defendant pled guilty to felony motor 
vehicle homicide pursuant to Neb. Rev. Stat. § 28-306 (Reissue 
1985), which provides as follows: 

(1) A person who causes the death of another 
unintentionally while engaged in the operation of a motor 
vehicle in violation of the law of the State of Nebraska or 
in violation of any city or village ordinance commits 
motor vehicle homicide.  

(2) Except as provided in subsection (3) of this section, 
motor vehicle homicide is a Class I misdemeanor.  

(3) If the proximate cause of the death of another is the 
operation of a motor vehicle in violation of section 
39-669.01, 39-669.03, or 39-669.07, motor vehicle 
homicide is a Class IV felony.  

Retzlaff was charged with causing the death of another while 
operating a motor vehicle in violation of Neb. Rev. Stat.  
§ 39-669.01 (Reissue 1984), the reckless driving statute, thus 
satisfying the felony requirement of § 28-306(3). On February 
5, 1985, he was sentenced to 3 years' imprisonment. Retzlaff 
filed a motion to vacate sentence on March 14, 1986, 
contending that his maximum sentence should be governed by 
Neb. Rev. Stat. § 39-669.20 (Reissue 1984), which states: 

Any person, convicted of manslaughter or mayhem 
resulting from his operation of a motor vehicle, or of 
motor vehicle homicide, shall be (1) fined in a sum not 
exceeding five hundred dollars, (2) imprisoned in the 
county jail for not to exceed six months, or (3) both so
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fined and imprisoned.  
(Emphasis supplied.) The Legislature has since repealed 
§ 39-669.20. 1986 Neb. Laws, L.B. 153.  

The district court denied Retzlaff's motion to vacate 
sentence, finding that § 28-306 is a specific statute and thus 
controls over conflicting provisions of § 39-669.20. This appeal 
followed.  

Retzlaff contends that his situation is governed by State v.  
Roth, 222 Neb. 119, 382 N.W.2d 348 (1986). In Roth we 
examined the conflict between § 39-669.20 and Neb. Rev. Stat.  
§ 28-305 (Reissue 1985), the general manslaughter provision in 
the criminal code, and determined that § 39-669.20 was a 
specific statute that prescribed the penalty for manslaughter 
resulting from the operation of a motor vehicle. Roth does not 
control the disposition of this case, because Retzlaff was 
sentenced for motor vehicle homicide and not for 
manslaughter.  

Sections 28-306 and 39-669.20 both relate to motor vehicle 
homicide and prescribe different penalties for the same crime; 
however, additionally, § 28-306 specifically defines the crime of 
motor vehicle homicide. The maximum penalty for conviction 
of motor vehicle homicide under § 39-669.20 is 6 months' 
imprisonment, a $500 fine, or both. The maximum penalty for 
conviction of motor vehicle homicide under § 28-306 is found 
in Neb. Rev. Stat. § 28-105(1) (Reissue 1985), which provides 
that the maximum sentence for conviction of a Class IV felony 
is 5 years' imprisonment, a $10,000 fine, or both. This conflict 
in penalties raises the question of whether § 28-306 repealed by 
implication the provisions of § 39-669.20 relating to motor 
vehicle homicide. We find that it did.  

Repeals by implication are not favored. A statute will not be 
considered repealed by implication unless the repugnancy 
between the new provision and the former statute is plain and 
unavoidable. A construction of a statute which, in effect, 
repeals another statute will not be adopted unless such 
construction is made necessary by the evident intent of the 
Legislature. State v. Roth, supra.  

In this case the repugnancy between § 28-306 and 
§ 39-669.20 is plain and unavoidable. Section 28-306 was
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enacted in 1977 as part of the revised criminal code. Before its 
repeal in 1986, § 39-669.20 was last amended in 1972. Because 
of the plain and unavoidable repugnancy between the two 
sections, and the specificity with which § 28-306 deals with 
motor vehicle homicide, it is clear that section repealed by 
implication the provisions in the former statute, § 39-669.20, 
that also relate to motor vehicle homicide.  

A legislative act which is complete in itself, and is repugnant 
to or in conflict with a prior law, repeals the prior law by 
implication to the extent of the repugnancy or conflict.  
American Fed. S., C. & M. Emp. v. County of Lancaster, 200 
Neb. 301, 263 N.W.2d 471 (1978).  

Because Retzlaff's sentence is within the maximum allowed 
by § 28-306, the order of the district court denying his motion 
to vacate sentence is affirmed.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. RICHARD IRISH, APPELLANT.  
394 N.W.2d 879 

Filed October 10, 1986. No. 85-640.  

1. Effectiveness of Counsel. In order to sustain a claim of ineffective assistance of 
counsel, a defendant must show that there is a reasonable probability that, but 
for counsel's unprofessional errors, the result of the proceeding would have been 
different.  

2. Sentences. It is within the discretion of the trial court to direct that sentences 
imposed for separate crimes be served consecutively, as opposed to concurrently.  

3. Rules of the Supreme Court: Appeal and Error. To be considered by the Supreme 
Court, errors must be assigned and discussed in the brief of the one claiming that 
prejudicial error has occurred. Neb. Ct. R. of Prac. 9D(1)d (rev. 1986).  

4. Pleas. In order to support a finding that a plea of guilty or nolo contendere has 
been entered freely, intelligently, voluntarily, and understandingly, the court 
must (1) inform the defendant concerning (a) the nature of the charge, (b) the 
right to assistance of counsel, (c) the right to confront witnesses against the 
defendant, (d) the right to a jury trial, and (e) the privilege against 
self-incrimination; and (2) examine the defendant to determine that he or she 
understands the foregoing. Additionally, the record must establish that (1) there 
is a factual basis for the plea and (2) the defendant knew the range of penalties 
for the crime with which he or she is charged.
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Appeal from the District Court for Dakota County: BRYCE 

BARTU, Judge. Affirmed.  

Richard L. McCoy, for appellant.  

Robert M. Spire, Attorney General, and Calvin D. Hansen, 
for appellee.  

BOSLAUGH, WHITE, HASTINGS, CAPORALE, SHANAHAN, and 

GRANT, JJ.  

PER CURIAM.  

Richard Irish entered a plea of nolo contendere to second 
degree forgery. See Neb. Rev. Stat. § 28-603(1) (Reissue 1985).  
The district court for Dakota County accepted Irish's nolo 
contendere plea and sentenced him to a 1-year term of 
imprisonment consecutive to Irish's sentence to imprisonment 
for his manslaughter conviction which occurred before 
sentencing on the forgery charge. We affirm.  

While Irish was awaiting trial in Dakota County on a charge 
of manslaughter resulting from a motor vehicle accident, see 
Neb. Rev. Stat. § 28-305 (Reissue 1985), the State filed an 
additional information in Dakota County on April 19, 1985, 
charging Irish with perjury. See Neb. Rev. Stat. § 60-417(8) 
(Reissue 1984), a Class III felony. In that information the State 
alleged that Irish, in his sworn application for a Nebraska 
motor vehicle operator's license, falsely stated that his 
operator's license or privilege had never been suspended or 
revoked. A jury found Irish guilty of the manslaughter charge.  
On May 7 the district court sentenced Irish on the manslaughter 
conviction to imprisonment for a term from 5 to 10 years.  

On July 10 Irish appeared in district court for arraignment 
on the perjury charge. The court reviewed the "plea 
agreement" signed by Irish, his lawyer, and the Dakota County 
attorney, which agreement contained the following: 

1. Plaintiff will move the Court to amend the charge 
herein to Forgery in the Second Degree in violation of 
Section 28-603, a Class I Misdemeanor, alleging that the 
Defendant did, with intent to deceive, falsely utter a 
written instrument which purported to be a written 
instrument which did or might have evidenced a legal
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right, on September 21, 1982.  
2. Defendant will enter a plea of nolo contendere to the 

amended charge.  
3. There is no agreement as to the sentence Defendant 

will receive at sentencing following said nolo contendere 
plea, and Defendant fully understands that the Court 
could impose any sentence from a minimum of no 
punishment up to and including a maximum punishment 
of one year incarceration and a fine of $1,000.00.  

On entry of Irish's plea of nolo contendere to the amended 
charge of second degree forgery but before accepting that plea, 
the court meticulously reviewed the various rights which would 
be waived by Irish's plea, such as Irish's right to confront and 
cross-examine his accusers; subpoena for defense witnesses, if 
necessary; remain silent and the privilege against 
self-incrimination; trial by jury; and proof of guilt by evidence 
beyond a reasonable doubt, as well as the presumption of 
innocence. The court also elaborated on the nature of the 
offense charged and the elements which the State must prove 
beyond a reasonable doubt. The court heard a factual basis for 
the offense charged. Concerning a possible sentence, the 
following colloquy occurred involving the court and Irish: 

THE COURT: The court understands that the present 
charge charges a Class I misdemeanor, Mr. Irish, and 
under the laws of Nebraska the maximum penalty for that 
offense is one year imprisonment or a thousand dollar fine 
or both. Do you understand that? 

THE DEFENDANT: Yes, Your Honor.  
Irish acknowledged he understood all that was said throughout 
arraignment and during entry of his nolo contendere plea.  
Further, Irish and his lawyer informed the court that all 
"rights" attendant to the proceedings had been discussed 
between them. The State did not indicate or agree to any 
sentence to be imposed on Irish.  

A 1'/2-hour recess was taken, while Irish reviewed the 
presentence report which had been prepared for and used in 
sentencing on May 7 for the manslaughter conviction. Upon 
resumption of proceedings, Irish declined to make any 
comment or statement about any sentence which might be
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imposed, informing the court: "I think my attorney has 
covered everything pretty well." After Irish's lawyer expressed 
his view that the appropriate disposition might be a $25 fine 
paid by Irish, the county attorney responded: "I would 
recommend, Your Honor, that this Defendant be punished and 
that it involve a term of imprisonment. Whatever sentence that 
this court impose be consecutive in nature to what he is 
presently serving on his manslaughter conviction." After 
reviewing the presentence report, the district court entered the 
judgment that Irish "be incarcerated for a period of one year 
and that the sentence in this case be consecutive to the sentence 
you're presently serving in Case No. 40-172 [the manslaughter 
conviction and sentence in May 1985]." 

As his first assignment of error, Irish contends that he had 
"incompetent counsel." Irish, however, does not specifically 
show how any alleged incompetency affected his decision to 
enter a plea of nolo contendere. "To maintain a claim of 
ineffective assistance of counsel, the record must affirmatively 
support the defendant's position." State v. Lieberman, 222 
Neb. 95, 101-02, 382 N.W.2d 330, 335 (1986). "The defendant 
must show that there is a reasonable probability that, but for 
counsel's unprofessional errors, the result of the proceeding 
would have been different." Strickland v. Washington, 466 
U.S. 668, 694, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Irish's 
first assignment of error is without merit.  

Irish's second assignment of error relates to the consecutive 
sentence imposed on Irish's nolo contendere plea to the charge 
of second degree forgery. Specifically, Irish maintains the court 
abused its discretion in imposing a sentence which ran 
consecutive to Irish's prior sentence for manslaughter. "It is 
within the discretion of the trial court to direct that sentences 
imposed for separate crimes be served consecutively, as 
opposed to concurrently." State v. Davis, 200 Neb. 557, 559, 
264 N.W.2d 198, 200 (1978). See, also, State v. Ellefson, 214 
Neb. 747, 336 N.W.2d 88 (1983). The court's sentence was 
within the maximum range of punishment for a Class I 
misdemeanor. Under the circumstances of this case, we find no 
abuse of discretion in the court's decision to impose a 
consecutive sentence.
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Generally, in his third assignment of error, Irish complains 
that he should have been granted a new trial. However, Irish 
provides no argument referenced to any particular error 
justifying a new trial. To be considered by the Supreme Court, 
errors must be assigned and discussed in the brief of the one 
claiming that prejudicial error has occurred. See, Neb. Ct. R. of 
Prac. 9D(1)d (rev. 1986); Fee v. Fee, ante p. 128, 388 N.W.2d 
122 (1986).  

For his fourth assignment of error, Irish claims that his nolo 
contendere plea was not made intelligently and voluntarily 
because the court failed to inform him that the sentence for the 
forgery conviction might run consecutive to the sentence of 
imprisonment for 5 to 10 years imposed as a result of Irish's 
earlier conviction for manslaughter.  

It is true that the ABA Standards Relating to Pleas of Guilty 
(Approved Draft 1968), and as adopted by the association's 
House of Delegates on February 12, 1979, ABA Standards for 
Criminal Justice ch. 14 (2d ed. 1980), provide that a defendant 
pleading guilty or nolo contendere be advised of the effect 
which may result from the possible imposition of consecutive 
sentences. It is further true that in State v. Turner, 186 Neb.  
424,426, 183 N.W.2d 763, 765 (1971), this court stated the ABA 
Standards Relating to Pleas of Guilty "outline what should be 
the minimum procedure in the taking of such pleas." Through a 
series of cases, this court has drifted from that statement to 
language that the court had adopted or embraced some of the 
standards relating to guilty pleas as reflected by the approved 
draft of 1968. State v. Lewis, 192 Neb. 518, 222 N.W.2d 815 
(1974); State v. Evans, 194 Neb. 559, 234 N.W.2d 199 (1975); 
State v. Kluge, 198 Neb. 115, 251 N.W.2d 737 (1977); State v.  
Clark, 217 Neb. 417, 350 N.W.2d 521 (1984).  

Recognizing, however, that the work of the ABA, although 
good and useful, nevertheless does not rise to the status of 
legislative acts or judicial holdings (see State v. Turner, supra, 
Carter, J., concurring), we now specifically disapprove any 
statements that any form of the ABA Standards for Criminal 
Justice, including those relating to guilty pleas, has been 
adopted by this state.  

This leaves us with the task of restating what must exist in
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order to support a finding that a plea of guilty or nolo 
contendere was entered freely, intelligently, voluntarily, and 
understandingly.  

In State v. Turner, supra at 425-26, 183 N.W.2d at 765, this 
court held: "Before accepting a guilty plea a judge is expected to 
sufficiently examine the defendant to determine whether he 
understands the nature of the charge, the possible penalty, and 
the effect of his plea." 

A decade later, State v. Tweedy, 209 Neb. 649, 652, 654-55, 
309 N.W.2d 94, 96, 98 (1981), said: 

[W]e are faced with the general question of the 
applicability of the principles of Boykin v. Alabama, 395 
U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969), to 
misdemeanors. Boykin identified the three main 
constitutional rights waived when a plea of guilty is 
accepted, i.e., the privilege against self-incrimination, the 
right to trial by jury, and the right to confront one's 
accusers. "We cannot presume a waiver of these three 
important federal rights from a silent record." Boykin at 
243.  

We therefore hold that no defendant may be 
imprisoned for any offense, whether a traffic infraction, 
misdemeanor, or felony, absent a knowing and intelligent 
waiver of his rights as provided for by the Boykin-Turner 
rule. That means that such defendants are entitled to be 
informed of the nature of the charges against them, the 
right to assistance of counsel, the right to confront 
witnesses against them, the right to a jury trial where 
otherwise authorized, and the privilege against 
self-incrimination. A voluntary and intelligent waiver of 
these rights must affirmatively appear from the record.  

In Tweedy we also said at 651, 309 N.W.2d at 96: 
The preferred procedure for ascertaining whether or not a 
factual basis exists to support a guilty plea is to inquire 
directly of the defendant. However, an examination of a 
presentence report containing such facts made before 
sentencing is an acceptable alternative. State v. Daniels, 
190 Neb. 602, 211 N.W.2d 127 (1973); State v. Leger, 190
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Neb. 352, 208 N.W.2d 276 (1973). We have also suggested 
that by a defendant admitting that he is in fact guilty of the 
crime charged, he has furnished a factual basis for 
accepting the plea. State v. Hyslop, 189 Neb. 331, 202 
N.W.2d 595 (1972).  

See, also, State v. Richter, 220 Neb. 551, 371 N.W2d 125 
(1985), which rules that a factual basis may be determined from 
inquiry of the defendant or county attorney, or by examination 
of the presentence investigation.  

In State v. Curnyn, 202 Neb. 135, 274 N.W.2d 157 (1979), we 
held a plea could stand notwithstanding the fact that the 
defendant was not informed during arraignment of the range of 
penalties, provided the record otherwise established the 
defendant was aware of the penal consequences of his or her 
plea. For a recent affirmation of the rule, see State v. Fischer, 
220 Neb. 664, 371 N.W2d 316 (1985).  

The rule to be distilled from the foregoing holdings, thus, is 
that in order to support a finding that a plea of guilty or nolo 
contendere has been entered freely, intelligently, voluntarily, 
and understandingly, 

1. The court must 
a. inform the defendant concerning (1) the nature of the 

charge; (2) the right to assistance of counsel; (3) the right to 
confront witnesses against the defendant; (4) the right to a jury 
trial; and (5) the privilege against self-incrimination; and 

b. examine the defendant to determine that he or she 
understands the foregoing.  

2. Additionally, the record must establish that 
a. there is a factual basis for the plea; and 
b. the defendant knew the range of penalties for the crime 

with which he or she is charged.  
We conclude that the taking of the foregoing steps is 

sufficient to assure that a plea represents a voluntary and 
intelligent choice among the alternative courses of action open 
to a criminal defendant, the ultimate standard by which pleas of 
guilty or nolo contendere are to be tested. North Carolina v.  
Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970); 
State v. Turner, 186 Neb. 424, 183 N.W2d 763 (1971).  

We thus reject Irish's claim he should have been told of the
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effect of the possible imposition of consecutive sentences. We 
recognize that in State v. Curnyn, supra, we said it is "difficult 
to conceive how a guilty plea can be voluntary and intelligent 
unless and until the defendant is informed or is made aware of 
the possible penalties to which he may be subjected . . . ." Id. at 
140, 274 N.W.2d at 161. That statement does not mean, 
however, that the court must explain whether each sentence 
imposed for each separate crime is to be served concurrently 
with or consecutively to any other sentence which may be 
imposed, or which the defendant is already serving, for another 
crime. Explaining the possible range of penalties for each crime 
is adequate to enable a defendant to freely, voluntarily, 
intelligently, and understandingly plead to each crime with 
which he is charged. See, Fed. R. Crim. P. 11; United States v.  
Hamilton, 568 F.2d 1302 (9th Cir. 1978), cert. denied 436 U.S.  
944, 98 S. Ct. 2846, 56 L. Ed. 2d 785.  

There being no merit to Irish's several assignments of error, 
the judgment and sentence of the trial court are affirmed.  

AFFIRMED.  
KRIVOSHA, C.J., participating on briefs.  
SHANAHAN, J., dissenting.  
Today, without any plausible explanation, this court's 

majority recoils and departs from the ABA standards, which 
had been judicially "embraced" for 15 years-hardly a proper 
parting regarding what had been an obviously meaningful 
relationship.  

The plea of guilty is probably the most frequent method 
of conviction in all jurisdictions; in some localities 90 
percent or more of the criminal cases are disposed of in 
this way. The assumption underlying these standards is 
that conviction without trial will and should continue to be 
the most frequent means for the disposition of criminal 
cases. This assumption is not based on notions of 
expediency, but rather on the conclusion that a number of 
values are served by the disposition of many criminal cases 
without trial. . ..  

Conviction on a plea of guilty or nolo contendere, then, 
is not merely a matter of administrative convenience.  
Even if more prosecutors, judges, and defense counsel
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were available and trial of all cases were possible, 
conviction without trial would continue to be a necessary 
and proper part of the administration of criminal justice.  
Indeed, the limited use of the trial process for those cases 
in which the defendant has grounds for contesting the 
matter of guilt aids in preserving the meaningfulness of the 
presumption of innocence. The frequency of conviction 
without trial, therefore, not only permits the achievement 
of legitimate objectives in cases where pleas of guilty and 
nolo contendere are entered, but also enhances the quality 
of justice in other cases as well. Accordingly, the objective 
of [these] standards is not to bring about a substantial shift 
from the practice whereby pleas are obtained and 
accepted. The objective instead is to formulate procedures 
that will maximize the benefits of conviction without trial 
and minimize the risks of unfair or inaccurate results.  

Introd., ABA Standards for Criminal Justice ch. 14 at 14.4 and 
14.5 (2d ed. 1980).  

Concerning a guilty or nolo contendere plea, standard 14-1.4 
of the ABA standards, supra, provides at 14.19: 

(a) The court should not accept a plea of guilty or nolo 
contendere from a defendant without first addressing the 
defendant personally in open court and determining that 
the defendant understands: 

(ii) the maximum possible sentence on the charge, 
including that possible from consecutive sentences, and 
the mandatory minimum sentence, if any, on the charge, 
or of any special circumstances affecting probation or 
release from incarceration.  

The immediate predecessor of standard 14-1.4, that is, 
standard 1.4 of the ABA Standards Relating to Pleas of Guilty 
at 25 (Approved Draft 1968), prescribed that a sentencing court 
advise a defendant "(i) of the maximum possible sentence on 
the charge, including that possible from consecutive sentences." 

In State v. Lewis, 192 Neb. 518, 521, 222 N.W.2d 815, 818 
(1974), this court observed that the practice of informing or 
advising a defendant of possible penalties preceded State v.  
Turner, 186 Neb. 424, 183 N.W.2d 763 (1971), namely:
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"The practice of advising a defendant who is about to 
enter a plea to a felony of the possible penalties on 
conviction, although not made mandatory by any statute 
in this state, is one of long standing in this jurisdiction and 
antedates the adoption of the standards in State v. Turner, 
supra." 

(Emphasis supplied.) 
Nevertheless, certainly since State v. Turner, supra, and until 

now, we had consistently and repeatedly recognized the ABA 
standards concerning a guilty or nolo contendere plea as the 
minimum procedure for accepting such valid pleas. See, State 
v. Clark, 217 Neb. 417, 350 N.W.2d 521 (1984); State v. Hill, 
204 Neb. 743, 285 N.W.2d 229 (1979); State v. Evans, 194 Neb.  
559, 234 N.W.2d 199 (1975); State v. Lewis, supra. As expressed 
in State v. Clark, supra at 421, 350 N.W.2d at 524: "In Turner 
we embraced the ABA Standards Relating to Pleas of Guilty. .  

which prescribed the requisite admonition about possible 
penalties.  

In North Carolina v. Alford, 400 U.S. 25, 31, 91 S. Ct. 160, 
27 L. Ed. 2d 162 (1970), the U.S. Supreme Court promulgated a 
standard for determining validity of a guilty plea: "The 
standard was and remains whether the plea represents a 
voluntary and intelligent choice among the alternative courses 
of action open to the defendant." Duration of incarceration 
unquestionably goes to the very heart of voluntariness required 
for a valid waiver of a defendant's right to trial on the charge 
alleged, as well as the voluntariness of a defendant's waiver of 
the other rights to be accorded consistent with our enunciations 
in State v. Turner, supra, and State v. Tweedy, 209 Neb. 649, 
309 N.W.2d 94 (1981). As we expressed in State v. Curnyn, 202 
Neb. 135, 140, 274 N.W.2d 157, 161 (1979): "It is difficult to 
conceive how a guilty plea can be voluntary and intelligent 
unless and until the defendant is informed or is made aware of 
the possible penalties to which he may be subjected by making 
such a plea." Cf. State v. McMahon, 213 Neb. 897, 899, 331 
N.W.2d 818 (1983) ("What we are here faced with is a situation 
in which the defendant was unaware of the penal consequences 
of his guilty plea because he had been misinformed by the 
court, and therefore his plea could hardly be said to have been
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voluntary").  
It is virtually self-evident that a defendant's decision to plead 

guilty or nolo contendere to a criminal charge is a grave and 
personal judgment, which a defendant should not be allowed to 
enter without full comprehension of possible consequences of 
conviction by such plea. Whether it be the maximum term of 
imprisonment authorized by the statute prescribing a penalty 
for conviction of a crime or whether it be a combination of 
terms of imprisonment imposed as penalties for convictions of 
separate crimes, duration of possible imprisonment is an 
important factor affecting any defendant's intelligent choice 
between the alternatives confronting a defendant-going to 
trial or entering a plea of guilty or nolo contendere. Anyone 
unaware that the term or duration of incarceration acutely 
affects a defendant's decision regarding a guilty or nolo 
contendere plea in a criminal case is oblivious to one of the 
realities in our system for efficient criminal justice.  

Apart from adoption of the ABA standards as a prescribed 
procedure in accepting a guilty or nolo contendere plea, other 
jurisdictions require a court, in accepting a defendant's plea, to 
inform a defendant of the penal consequences in the form of a 
possible consecutive sentence. See, People v. Flannigan, 131111.  
App. 2d 1059, 1065, 267 N.E.2d 739, 744 (1971) (a court must 
inform a defendant of " 'the minimum and maximum sentence 
prescribed by law, including, when applicable, the penalty to 
which the defendant may be subjected because of prior 
convictions or consecutive sentences' "); State v. Ricks, 53 
Ohio App. 2d 244, 246-47, 372 N.E.2d 1369, 1371 (1977) (a 
defendant's understanding of the maximum penalty "should 
include information as to whether defendant is eligible for 
consecutive or concurrent sentences"); People v. Verderosa, 80 
A.D.2d 930, 931, 437 N.Y.S.2d 783, 784 (1981) ("the failure of 
the sentencing court to inform defendant . . . that the law 
required that a consecutive sentence be imposed requires a 
reversal of defendant's conviction"); State v. Collins, 176 
Conn. 7, 10,404 A.2d 871, 872 (1978) (defendant was not "fully 
apprised of the consequences of his plea" where he did not 
know "whether federal and state sentences run concurrently or 
consecutively"); State v. Flummer, 99 Idaho 567, 569, 585 P2d
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1278, 1280 (1978) ("the possibility of [a] sentence being made to 
run consecutively" is an aspect of " 'consequences of pleading 
guilty,' " to which the defendant must be informed).  

When a defendant has been charged with more than one 
crime, the manner in which that defendant may have to serve 
each sentence for each conviction, that is, whether multiple 
sentences are served concurrently or consecutively, is an 
obvious consequence of a defendant's plea of guilty or nolo 
contendere and is necessarily as crucial to a defendant's 
deliberated decision as is any admonition about the maximum 
penalty for each charge. See People v. Flannigan, supra.  

As aftermath of today's holding, this court had embraced, 
has erased but not replaced a valuable part of a time-tested 
procedure for basically fair disposition of criminal cases.  
Consistent with standard 14-1.4 of the ABA standards, the 
reasonable rule of practicality is: Where a court accepting a plea 
of guilty or nolo contendere is aware of a defendant's prior 
conviction and sentence, raising a possibility of consecutive 
sentences, the court must advise the defendant of a possible 
consecutive sentence as an aspect of the admonition required 
regarding the maximum sentence permissible under law. The 
district court should have admonished or informed Irish 
accordingly. Failure to so admonish or inform Irish constituted 
reversible error.  

KRIVOSHA, C.J., and WHITE, J., join in this dissent.  

STATE OF NEBRASKA, APPELLEE, V. Jo HELEN ROBERTSON, 

APPELLANT.  

394 N.W.2d 635 

Filed October 10, 1986. No. 85-884.  

1. Convictions: Appeal and Error. In determining whether evidence is sufficient to 
sustain a conviction in a jury trial, the Supreme Court does not resolve conflicts 

of evidence, pass on credibility of witnesses, evaluate explanations, or reweigh
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evidence presented to a jury-all of which is within a jury's province for 
disposition. A verdict in a criminal case must be sustained if the evidence, viewed 
and construed most favorably to the State, is sufficient to support that verdict.  

2. Rules of Evidence: Witnesses. The credibility of a witness may be attacked by 
any party, including the party calling him. Neb. Evid. R. 607 (Neb. Rev. Stat.  
§ 27-607 (Reissue 1985)).  

3. Witnesses: Testimony. Where it is clear that a party as a witness, to meet the 
exigencies in pending litigation and without reasonable explanation, changes 
such witness' testimony and then testifies to facts materially different 
concerning a vital issue, the subsequent and altered testimony from such witness 
is discredited as a matter of law and should be disregarded.  

4. Witnesses: Testimony: Juries. An inconsistent or contradictory statement by a 
witness, who is not a party opponent, is a factor which may affect a jury's 
evaluation of a witness' credibility or weight to be given such witness' testimony.  

5. Criminal Law: Insanity. The test for insanity as a defense in a criminal case is 
whether an accused had the capacity to understand the nature of the act 
committed and whether the accused was able to distinguish right from wrong 
with respect to the act committed.  

6. -: . As a defense to a charge against an accused, insanity must be 
shown to exist at the time of the offense charged.  

7. Criminal Law: Verdicts: Insanity: Appeal and Error. The verdict of the finder of 
fact on the issue of insanity will not be disturbed unless there is insufficient 
evidence to support the findings.  

8. Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence lacks sufficient 
probative force as a matter of law may the Supreme Court set aside a guilty 
verdict as unsupported by evidence beyond a reasonable doubt.  

Appeal from the District Court for Douglas County: KEITH 
HOWARD, Judge. Affirmed.  

Thomas M. Kenney, Douglas County Public Defender, and 
Stanley A. Krieger, for appellant.  

Robert M. Spire, Attorney General, and Mark D. Starr, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ.  

SHANAHAN, J.  
This is Jo Helen Robertson's second appeal to this court 

concerning the murder of Laura LaPointe. In State v.  
Robertson, 219 Neb. 782, 366 N.W.2d 429 (1985), we reversed 
Robertson's previous conviction for the first degree murder of
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LaPointe. On retrial a Douglas County jury found Robertson 
guilty of the first degree murder of LaPointe. Robertson 
appeals her second conviction. We affirm.  

A detailed description of the brutality involved in the murder 
of LaPointe is found in State v. Smith, 219 Neb. 176, 361 
N.W.2d 532 (1985), and State v. Robertson, supra. Complete 
restatement of that description is unnecessary for disposition of 
Robertson's present appeal in which she questions sufficiency 
of the evidence for her conviction. First, Robertson contends 
the testimony of a State's witness, Geraldine "Dee" Carr, is 
"inherently unbelievable" as evidence tending to establish 
Robertson's participation in the murder. Brief for Appellant at 
10. Robertson's second contention is that evidence is 
insufficient to establish that Robertson was "legally sane" 
during commission of the LaPointe murder.  

Laura LaPointe, a prostitute, was bludgeoned to death in a 
park north of Omaha on April 11, 1983. Police investigation 
implicated four Omaha prostitutes-Loray Smith, Carol Joy, 
Geraldine "Dee" Carr, and Robertson. This court has affirmed 
the convictions of Smith, see State v. Smith, supra, and Joy, see 
State v. Joy, 220 Neb. 535, 371 N.W2d 113 (1985), for the first 
degree murder of LaPointe.  

The State called Joy and Carr as witnesses during 
Robertson's retrial. In the first trial, Joy, as a State's witness, 
testified she and Robertson had taken turns beating LaPointe 
with a softball bat and that, when Joy had determined that 
LaPointe was dead, Smith, Carr, Joy, and Robertson returned 
to Omaha, leaving the LaPointe corpse in the park. See State v.  
Robertson, supra. However, at Robertson's second trial, Joy 
testified that Robertson was not a member of the group in the 
park at the time of the LaPointe murder and that Joy alone was 
responsible for the homicide. For impeachment in response to 
Joy's recantation of her testimony given at Robertson's first 
trial, the State introduced salient parts of Joy's testimony from 
Robertson's previous trial. The State also called Geraldine 
"Dee" Carr as a witness, who testified about Robertson's 
participation in events immediately preceding LaPointe's 
death, including Robertson's beating LaPointe with a 5-foot 
tree branch or club. The State adduced a pathologist's opinion
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that a blunt instrument such as a tree branch was capable of 
inflicting the wounds and injuries sustained by LaPointe and 
causing her death. In addition to testimony from its witnesses, 
the State introduced a tape-recorded interview of Robertson in 
which she informed police regarding some details in the events 
preceding the LaPointe murder, although Robertson 
maintained she was never in the park at the time of the 
homicide. (Admissibility of Robertson's statement was 
approved in State v. Robertson, supra, and is not an issue in the 
present appeal.) Although Robertson did not testify, she 
offered medical testimony about her mental condition on April 
11, 1983, which will be discussed later in conjunction with 
Robertson's second assignment of error.  

In determining whether evidence is sufficient to sustain 
a conviction in a jury trial, [the Supreme Court] does not 
resolve conflicts of evidence, pass on credibility of 
witnesses, evaluate explanations, or reweigh evidence 
presented to a jury-all of which is within a jury's 
province for disposition. A verdict in a criminal case must 
be sustained if the evidence, viewed and construed most 
favorably to the State, is sufficient to support that verdict.  

State v. Schott, 222 Neb. 456, 462, 384 N.W.2d 620, 624-25 
(1986).  

Robertson alludes to discredit of Carr's testimony as a matter 
of law and presents an aspect of Neb. Evid. R. 607: "The 
credibility of a witness may be attacked by any party, including 
the party calling him." Neb. Rev. Stat. § 27-607 (Reissue 1985).  
Where it is clear that a party as a witness, to meet the exigencies 
in pending litigation and without reasonable explanation, 
changes such witness' testimony and then testifies to facts 
materially different concerning a vital issue, the subsequent and 
altered testimony from such witness is discredited as a matter of 
law and should be disregarded. See, Momsen v. Nebraska 
Methodist Hospital, 210 Neb. 45, 313 N.W.2d 208 (1981); Clark 
v. Smith, 181 Neb. 461, 149 N.W.2d 425 (1967); Sacca v.  
Marshall, 180 Neb. 855, 146 N.W.2d 375 (1966); Kirchner v.  
Gast, 169 Neb. 404, 100 N.W.2d 65 (1959). Otherwise, an 
inconsistent or contradictory statement by a witness, who is not 
a party opponent, is a factor which may affect a jury's
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evaluation of a witness' credibility or weight to be given such 
witness' testimony. Insurance Co. of North America v. Omaha 
Paper Stock, Inc., 189 Neb. 232, 202 N.W2d 188 (1972); Clark 
v. Smith, supra; Sacca v. Marshall, supra. Yet, Robertson fails 
to point out any change in Carr's testimony constituting a 
material difference as the result of testimony given at 
Robertson's first trial or during the course of the second trial.  
We find neither an ostensible attack on Carr's credibility nor her 
impeachment in the record presented. Moreover, Carr is not a 
party opposing Robertson in the litigation-a criminal charge 
prosecuted by the State against Robertson. Absent such change 
in testimony by a party litigant, Carr's credibility and the weight 
of her testimony establishing that Robertson actively 
participated in the LaPointe murder were matters for 
evaluation and determination by the jury, not by this court. See 
State v. Schott, supra.  

On the issue of Robertson's sanity at the time of the LaPointe 
murder, Dr. Bruce Gutnik, a psychiatrist, testified on behalf of 
Robertson. As testified by Dr. Gutnik, referring to Robertson's 
mental status at the time of the murder: "I couldn't tell you 
what her mental status was." Dr. Gutnik then acknowledged he 
could not state whether Robertson was sane or insane on April 
10 or 11, 1983. Also, on behalf of Robertson, a second 
psychiatrist, Dr. George Hachiya, testified he was unable to 
"state what [Robertson's] mental condition was when she is 
alleged to have committed the murder of Laura LaPointe in 
April of 1983." On the other hand, Dr. David Kentsmith, a 
psychiatrist testifying for the State, expressed his opinion that 
Robertson did have the capacity to understand right from 
wrong and to know the nature and consequences of her acts at 
the time of the LaPointe murder.  

In Nebraska the test for insanity as a defense in a criminal 
case is whether an accused had the capacity to understand the 
nature of the act committed and whether the accused was able 
to distinguish right from wrong with respect to the act 
committed. See Thompson v. State, 159 Neb. 685, 68 N.W2d 
267 (1955). As a defense to a charge against an accused, insanity 
must be shown to exist at the time of the offense charged. See 
State v. Lamb, 213 Neb. 498, 330 N.W2d 462 (1983). "The
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verdict of the finder of fact on the issue of insanity will not be 
disturbed unless there is insufficient evidence to support the 
findings." State v. Klatt, 187 Neb. 274, 281, 188 N.W2d 821, 
826 (1971).  

Giving Robertson the optimum benefit of the evidence from 
the psychiatrists, the evidence in the case before us involves 
questions of fact for the jury concerning Robertson's capacity 
to understand the nature of her acts and to distinguish right 
from wrong concerning her acts in causing the LaPointe 
murder.  

On a claim of insufficiency of evidence, the Supreme Court 
will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence 
lacks sufficient probative force as a matter of law may the 
Supreme Court set aside a guilty verdict as unsupported by 
evidence beyond a reasonable doubt. See State v. Joy, 220 Neb.  
535, 371 N.W.2d 113 (1985).  

We conclude that there is sufficient evidence to sustain the 
jury's verdict of conviction in Robertson's case.  

AFFIRMED.  

GRANT, J., participating on briefs.  

STATE OF NEBRASKA, APPELLEE, v. ADONIS ANDREWS, APPELLANT.  

394 N.W.2d 638 

Filed October 10, 1986. No. 85-930.  

1. Postconviction: Effectiveness of Counsel: Proof. To obtain postconviction 
relief on the ground of ineffective assistance of counsel, a defendant must show 
that counsel failed to perform at least as well as a lawyer with ordinary training 
and skill in the criminal law or that he failed to conscientiously protect his client's 
interests. He must also show on the record the prejudice resulting from counsel's 
actions.  

2. Appeal and Error. Upon appeal the findings of the trial court will not be 
disturbed unless they are clearly erroneous.  

3. Trial: Effectiveness of Counsel. A strategic decision to call, or not call, a specific 
witness, even if the choice proves to be ineffective, does not without more 
sustain a finding of ineffectiveness of counsel.
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4. Criminal Law: Effectiveness of Counsel. An attorney has been ineffective in the 
defense of a criminal case only if his or her actions or inactions have so 
undermined the proper functioning of the adversarial process that the trial 
cannot be relied upon as having produced a just result.  

Appeal from the District Court for Douglas County: PAUL J.  
HICKMAN, Judge. Affirmed.  

James S. Jansen, for appellant.  

Robert M. Spire, Attorney General, and William L.  
Howland, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ.  

PER CURIAM.  

In 1983 the defendant was found guilty of first degree 
forcible sexual assault, use of a knife in the commission of a 
felony, kidnaping, and unlawful flight to avoid arrest. He was 
sentenced to consecutive terms of imprisonment totaling 33 
years and 2 months to 80 years. Upon direct appeal this court 
reviewed the record, determined that the appeal was frivolous, 
and affirmed the judgment pursuant to Neb. Ct. R. of Prac.  
3B(4) (rev. 1986).  

On August 1, 1984, the defendant filed a motion for 
postconviction relief alleging that he was denied effective 
assistance of counsel at trial. After an evidentiary hearing the 
trial court denied the motion. The defendant has now appealed 
from that order.  

To obtain postconviction relief on the ground of ineffective 
assistance of counsel, a defendant must show that " 'counsel 
failed to perform at least as well as a lawyer with ordinary 
training and skill in the criminal law or that he failed to 
conscientiously protect his client's interests.' " State v. Isikoff, 
ante p. 679, 681, 392 N.W.2d 783, 785 (1986) (quoting 
State v. Hochstein, 216 Neb. 515, 344 N.W.2d 469 (1984)). He 
must also show on the record the prejudice resulting from 
counsel's actions. State v. Isikoff, supra.  

At the original trial the victim testified that in the early 
morning hours of June 30, 1983, a man entered her apartment 
in Omaha, Nebraska, sexually assaulted her, and then abducted
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her. From her apartment the victim was driven in a loud, 
smoking, silver and black Ford Torino to a roominghouse, 
where she was again sexually assaulted. Following this second 
assault, her assailant, whom she positively identified as the 
defendant, began to drive the victim to her home on her 
promise that she would not contact the police. A short distance 
from her apartment, the defendant stopped the automobile, as 
there were a number of police cars parked at the victim's 
residence. The victim jumped out of the car and began running 
toward the police, yelling " [t]hat is him." A chase of the heavily 
smoking car ensued. The defendant eventually abandoned his 
car and was shot by a police officer while fleeing on foot. The 
victim identified the defendant's car in photographs presented 
at trial as the vehicle in which she was abducted.  

That morning the victim was able to guide police officers to 
the house where she was assaulted. She also indicated where she 
was assaulted in the house, which was determined to be the 
defendant's bedroom.  

The defendant testified that he was not at home at the time of 
the assault, as he had fallen asleep at the Crossroads shopping 
center parking lot. It is uncontradicted that trial counsel was 
unable to locate corroborating witnesses on investigation of this 
matter. The defendant testified that he became involved in the 
chase by police as he was on his way home after he awakened; 
that after slowing down for an approaching police cruiser, he 
panicked and jumped from his car because he was on parole 
and had amphetamines in the car.  

The defendant now claims that his trial counsel was 
prejudicially ineffective, because his counsel failed to properly 
and adequately investigate the case, interview defense 
witnesses, and subpoena witnesses who could provide 
testimony favorable to the defense. A thorough review of the 
records from both the postconviction evidentiary hearing and 
the original trial shows his claim is without merit.  

At the evidentiary hearing on the motion for postconviction 
relief, the defendant testified that prior to trial he had given trial 
counsel the names of several persons who lived in his 
roominghouse. According to the defendant, these persons were 
available to testify and corroborate his story that he had left the
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house early in the morning of June 30, 1983, and had not 
returned.  

Trial counsel testified that she phoned one of these potential 
witnesses, Clark Gefroh, who stated that he had not heard 
anything on the night in question and indicated an 
unwillingness to testify on the defendant's behalf. Gefroh also 
indicated that none of the other residents present at the time of 
the call were willing to talk to her about the case. Based upon 
this conversation, trial counsel determined not to call Gefroh 
because his testimony would not help the defense, given the 
victim's ability to describe the roominghouse in detail.  

Three of the roominghouse residents, including Gefroh, 
testified that they were in fact willing and available to testify at 
trial. The content of their testimony would have been that they 
had neither seen nor heard the defendant return to the house at 
the time of the alleged sexual assault. Gefroh, a convicted felon, 
testified he had been drinking and was asleep in bed at the time 
in question. The other two residents testified that they were in 
the basement of the house watching television and engaging in 
sexual intercourse at the relevant times.  

According to Gefroh, the defendant's trial counsel told him 
over the telephone that she did not think any of the residents 
could provide helpful testimony. Also, contrary to trial 
counsel's testimony, Gefroh testified that she expressed no 
desire to speak with any of the other residents.  

With this evidence before it, the trial court denied the motion 
for postconviction relief, stating that had these witnesses been 
called, they might well have done the defendant more harm 
than good. While they may have provided weak evidence as to 
the defendant's whereabouts, their testimony would have 
tended to corroborate the victim's description of the house.  

The record shows the evidence was in conflict. Upon appeal 
the findings of the trial court will not be disturbed unless they 
are clearly erroneous. State v. Galvan, 222 Neb. 104, 382 
N.W.2d 337 (1986).  

In State v. Brown, 220 Neb. 305, 307, 369 N.W2d 639, 641 
(1985), we noted that a strategic decision to call, or not call, a 
specific witness, even if the choice proves to be ineffective, 
"does not without more sustain a finding of ineffectiveness of
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counsel." Certainly, on the present record, there appears good 
reason for counsel not to have called the witnesses who testified 
at the postconviction hearing.  

But even assuming counsel failed to conscientiously pursue 
an investigation of all potential witnesses, defendant has not 
met his burden of showing prejudice. In State v. Peery, ante p.  
556, 564-65, 391 N.W.2d 566, 573 (1986), we stated that "an 
attorney has been ineffective in the defense of a criminal case 
only if his or her actions or inactions have so undermined the 
proper functioning of the adversarial process that the trial 
cannot be relied upon as having produced a just result." 

The witnesses not called in this case might have tended to 
provide as much or more corroboration for the victim's story as 
for the defendant's alibi. The record, therefore, fails to indicate 
how the outcome of the trial would have differed had these 
witnesses been called. See State v. Rust, ante p. 150, 388 
N.W.2d 483 (1986).  

Moreover, the evidence against the defendant at trial was 
overwhelming. While there was no smoking gun in this case, 
there was, among other evidence, a smoking car and the 
complaining witness' testimony clearly tying the defendant to 
the crime. As such, the errors alleged in counsel's performance 
were less likely to have affected the outcome of the defendant's 
trial. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct.  
2052, 80 L. Ed. 2d 674 (1984) (a verdict supported weakly by the 
trial record is more likely to have been affected by counsel's 
errors than one with overwhelming support in the record).  

The record fully supports the judgment of the trial court 
denying postconviction relief. The judgment is affirmed.  

AFFIRMED.  

GRANT, J., participating on briefs.
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STATE OF NEBRASKA, APPELLEE, v. RUSSELL M. WILEY, 
APPELLANT.  

394 N.W.2d 641 

Filed October 10, 1986. No. 85-1001.  

Evidence: Hearsay: Witnesses. The requirement of unavailability for the admission of 
hearsay testimony under Neb. Rev. Stat. § 27-804 (Reissue 1985) will not be 
regarded as satisfied if the proponent of the evidence has caused the 
unavailability.  

Appeal from the District Court for Douglas County: 
STEPHEN A. DAVIS, Judge. Affirmed.  

James Martin Davis of Dolan, Davis & Gleason, for 
appellant.  

Robert M. Spire, Attorney General, and Susan M. Ugai, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

WHITE, J.  
This is an appeal from the district court for Douglas County.  

Appellant, Russell M. Wiley, was convicted of one count of 
assault of a police officer. He was sentenced to the Douglas 
County Department of Corrections for a term of 8 months, to 
be served consecutively to a 90-day sentence for a misdemeanor 
conviction arising from the same incident.  

During trial, appellant sought admission into evidence his 
testimony at the preliminary hearing under Neb. Rev. Stat.  
§ 27-804(1)(a) (Reissue 1985), the former testimony exception 
to the hearsay rule. Counsel contended that Wiley's invocation 
of his fifth amendment privilege satisfied the requirement 
under § 27-804(l)(a) that the declarant be unavailable. The 
offer was denied. The trial court declined to accept Wiley's 
interpretation of § 27-804(1)(a) and refused to declare him 
unavailable.  

On appeal, error is assigned to the trial court's refusal to find 
Wiley to be an unavailable witness, and refusal to admit Wiley's 
prior testimony. We affirm.  

Section 27-804 states in relevant part:
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(1) Unavailability as a witness includes situations in 
which the declarant: 

(a) Is exempted by ruling of the judge on the ground of 
privilege from testifying concerning the subject matter of 
his statement; 

(2) Subject to the provisions of section 27-403, the 
following are not excluded by the hearsay rule if the 
declarant is unavailable as a witness: 

(a) Testimony given as a witness at another hearing of 
the same or a different proceeding, or in a deposition 
taken in compliance with law in the course of the same or a 
different proceeding ....  

The appellant argues that he becomes unavailable by his 
invocation of his fifth amendment privilege, thereby qualifying 
his prior testimony for admission into evidence. We can find no 
support for the appellant's interpretation of this statute in either 
Nebraska law or federal evidence law from which our statutes 
were taken.  

The cases cited by the appellant differ factually from the case 
at hand. Only two cases, People v Pennington, 113 Mich. App.  
688, 318 N.W.2d 542 (1982), and Phillips v. Wyrick, 558 E2d 
489 (8th Cir. 1977), involve instances of unavailability due to 
the assertion of fifth amendment privileges against 
self-incrimination. In each case, however, the proponent of the 
evidence and the declarant were separate individuals. The 
remainder of the appellant's cases deal with instances of 
unavailability not based upon assertion of the declarant's fifth 
amendment privilege.  

Section 27-804(l)(e) controls the result in this case: 
"[D]eclarant is not unavailable as a witness if his exemption, 
refusal, claim of lack of memory, inability, or absence is due to 
the procurement or wrongdoing of the proponent of his 
statement for the purpose of preventing the witness from 
attending or testifying." Clearly, the proponent of the evidence 
cannot be the cause of the unavailability. In other words, the 
testimony at issue must be unavailable to the proponent.  

As both the proponent and the declarant, Wiley controlled 
the availability of his testimony. In his treatises on the law of
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evidence, Weinstein states: "Rule 804 provides that if the 
unavailability was caused by the party offering the hearsay 
statement, the requirement of unavailability will not be 
regarded as satisfied." 4 J. Weinstein & M. Berger, Weinstein's 
Evidence I 804(a)[01] at 804-36 (1985). It cannot be said that 
Wiley's testimony was unavailable to him. Although this case is 
unique in that the proponent and the declarant are the same 
person, the courts have held that a witness will not be deemed 
unavailable if the proponent of the testimony is in some way 
responsible for the unavailability. E.g., United States v.  
Pizarro, 756 E2d 579 (7th Cir. 1985); United States v. Rothbart, 
653 F2d 462 (10th Cir. 1981); United States v. Mann, 590 E2d 
361 (1st Cir. 1978). Clearly, Wiley cannot be permitted to cause 
the unavailability and, as a result, have admitted into evidence 
his prior testimony.  

The appellant has not met his burden of showing that the 
testimony was unavailable to him. State v. Bothwell, 218 Neb.  
395, 355 N.W.2d 506 (1984). As we have often stated, the 
introduction of evidence at trial is governed by the sound 
discretion of the trial judge. Absent a showing of abuse of 
discretion, the trial court's decision will not be overturned.  
State v. Norfolk, 221 Neb. 810, 381 N.W.2d 120 (1986); State v.  
Bothwell, supra.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v RICHARD HRUZA, APPELLANT.  

394 N.W.2d 643 

Filed October 10, 1986. No. 86-007.  

1. Bad Checks: Intent: Fraud. In order to violate Neb. Rev. Stat. § 28-611(3) 
(Cum. Supp. 1984), an intent to defraud must exist at the time one issues an 
insufficient-fund check.  

2. Bad Checks: Presumptions: Notice: Restitution. The "presumption" contained 
in Neb. Rev. Stat. § 28-611(4) (Cum. Supp. 1984) that the drawer of an 
insufficient-fund check who, after notice, does not make it good knew of the 
insufficiency when issuing the check is only a permissible inference of fact.  

3. Criminal Law: Constitutional Law: Due Process: States: Presumptions:
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Evidence: Proof. The due process clause of the 14th amendment to the U.S.  
Constitution prohibits a state from using an evidentiary presumption which 
relieves the state of its burden of persuasion beyond a reasonable doubt of every 
essential element of a crime.  

4. Criminal Law: Constitutional Law: Due Process: Presumptions: Evidence: 
Proof. A presumption which permits the fact finder to find the inferred fact 
beyond a reasonable doubt, and concerning which it can at least be said with 
reasonable assurance that the presumed fact is more likely than not to flow from 
the proved fact on which it is made to depend, affords due process.  

5. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
sustain a conviction in a criminal prosecution, the Nebraska Supreme Court 
does not resolve conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the evidence. Such matters 
are for the trier of fact, and its finding of guilt must be sustained if, taking the 
view most favorable to the State, there is sufficient evidence to support it.  

Appeal from the District Court for York County: BRYCE 

BARTU, Judge. Reversed and remanded for a new trial.  

Patrick W. Meyer of Westergren, Hauptman, O'Brien, Wolf 
& Hadley, P.C., for appellant.  

Robert M. Spire, Attorney General, and Yvonne E. Gates, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
Following a bench trial in the county court, defendant, 

Richard Hruza, was adjudged guilty of issuing an 
insufficient-fund check in violation of Neb. Rev. Stat.  
§ 28-611(3) (Cum. Supp. 1984). He was thereafter sentenced to 
15 days in jail and ordered to make restitution in the sum of 
$2,225.09, the amount of the check, and to pay costs. The 
district court affirmed the conviction and sentence. On appeal 
to this court Hruza assigns as errors the district court's (1) 
failure to find that intent is an element of the crime charged, (2) 
finding the evidence sufficient to sustain the conviction, and (3) 
failure to determine that the county court erred in its sentencing 
procedure. We reverse and remand for a new trial.  

Hruza was a dairy and grain farmer and held a checking 
account with the State Bank of Dannebrog, which he used for 
both personal and business purposes. On August 1, 1984, he
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drew a check on that account in the aforesaid amount payable 
to the order of H & W Trucking in payment for the delivery of 
soybean meal used in Hruza's farming operations. The bank 
twice refused to pay the check because of insufficient funds.  

On the first occasion, the operator of H & W, Herbert 
Mowrey, contacted the bank and formed the belief the check 
would be paid by insurance proceeds Hruza was to receive for 
hail damage to his crops.  

Hruza argues the evidence shows he lacked the requisite 
intent to defraud on three grounds: (1) that he had an 
understanding with the Dannebrog bank that it would cover his 
checks; (2) that he had a line of credit with another bank to 
cover checks drawn on the Dannebrog bank; and (3) that he had 
credit due by virtue of insurance coverage the Dannebrog bank 
had obtained for hail damage to his crops.  

In connection with the first ground, Hruza claims he had an 
agreement with the president of the Dannebrog bank, James 
Sindorn, that the bank would cover any checks he had written.  
Hruza testified that at the first of each year he would arrange 
financing for his business with the president and another officer 
of the bank. At such a meeting it was concluded that if Hruza 
became overdrawn, the bank would cover the checks until 
Hruza received the bimonthly payments from his dairy business 
or until other arrangements could be made. However, Hruza 
also testified that he would not write checks for business 
expenses without first contacting the Dannebrog bank for 
permission. He also testified he would often ask those payees 
not to cash the checks immediately but to hold them until he 
could make deposits into his account. In addition, when checks 
were returned because of insufficient funds in his account, 
Hruza would usually resolve the problem with the payee 
directly and not through the Dannebrog bank.  

Sindorn, on the other hand, testified there was an 
understanding that if funds were received the day following the 
bank's receipt of the check, the bank would allow payment. He 
admitted, however, that there were some occasions when checks 
would be held for more than I day.  

Sindorn further testified that although his bank may have 
been more lenient in prior times, Hruza was aware that 1984
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was a financially unstable year. Sindorn had told Hruza "more 
than once" not to write checks when he did not have sufficient 
funds. Furthermore, according to Sindorn, the insufficient
fund checks his bank honored were not for large amounts and 
were for necessities only.  

The evidence also established that during the period of May 
through September 1984, Hruza received statements from the 
Dannebrog bank which reflected the disposition of each of 
Hruza's numerous insufficient-fund checks.  

The relevance of the evidence concerning the second ground, 
that Hruza had a line of credit with another bank, is not at all 
clear. It is generally to the effect that in early 1984 Hruza 
obtained a $150,000 loan from Norwest Bank in Omaha, which 
he used to reduce his debt to the Dannebrog bank, including 
$36,000 in overdrawn checks.  

In connection with his third ground, Hruza testified that the 
Dannebrog bank knew, because of the insurance coverage it 
had placed, that he was to receive proceeds for hail damage to 
his crops. It was also generally known, however, that the loss 
would not be adjusted until October. He and the bank 
ultimately received $18,000 in insurance proceeds. Sindorn 
testified that he was unaware of any agreement between the 
bank, Hruza, and Mowrey involving payment to H & W from 
the insurance proceeds.  

In November, Mowrey sent a statement to Hruza informing 
him that if payment were not received within 5 days, legal 
action would be taken. Mowrey also testified he had sent other 
statements and had made telephone calls to Hruza concerning 
payment of the check. After Mowrey contacted the county 
attorney's office in November of 1984, that office, on 
November 14, 1984, sent Hruza a notice letter which provided 
that if he did not make restitution within 10 days, charges 
would be filed.  

At some time subsequent to the receipt of the county 
attorney's letter, Hruza attempted to make restitution; however, 
he was informed that charges had already been filed and could 
not be dismissed. Hruza also testified that he had not made any 
previous attempts to make payment, as he had filed bankruptcy 
on October 26, 1984. His former attorney advised that he not
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make payment because it would be considered a preference by 
the bankruptcy court.  

Section 28-611(3) provides: 
Whoever otherwise issues or passes a check or similar 

signed order for the payment of money, knowing that he 
or she has no account with the drawee at the time the check 
or order is issued, or, if he or she has such an account, 
knowing that he or she does not have sufficient funds in, 
or credit with, the drawee for the payment of such check 
or order in full upon its presentation, commits a Class II 
misdemeanor.  

Hruza is correct in arguing that in order to violate 
§ 28-611(3), an intent to defraud must exist at the time one 
issues an insufficient-fund check. State v. Papillon, ante p. 325, 
389 N.W.2d 553 (1986).  

In announcing its decision the county court stated that one 
who issues a check has a responsibility under the foregoing 
statute to know that the check "will be covered and know 
positively, not hope but know." Such, however, is not the case.  
It is not the existence or lack of existence of funds or credit at 
the time the check is written which controls; rather, it is the 
check drawer's knowledge that he or she lacks sufficient funds 
or credit to pay the check in full upon its presentment which 
determines whether the requisite intent to defraud existed when 
the check was issued. The county court's misstatement of the 
rule establishes it reached its judgment in the mistaken belief 
that intent was not an element of the crime charged.  

It is true that § 28-611(4) provides in relevant part: 
In any prosecution where the person issuing the check 

has an account with the drawee, he or she shall be 
presumed to have known that he or she did not have 
sufficient funds in, or credit with, the drawee for the 
payment of such check or order in full upon its 
presentation, if, within thirty days after issuance of the 
check or order, he or she has been notified that the drawee 
refused payment for lack of funds and he or she has failed 
within ten days after such notice to make the check good 
or in the absence of such notice, he or she shall not have 
made the check good within ten days after notice was sent
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to him or her by the county attorney or his or her deputy, 
by United States mail addressed to such person at his or 
her last-known address, that such check or order has been 
returned to the depositor.  

The "presumption" that the drawer of an insufficient-fund 
check who, after notice, does not make it good knew of the 
insufficiency when issuing the check is, however, only a 
permissible inference of fact. See Haines v. State, 135 Neb. 433, 
281 N.W 860 (1938), which held that a statute providing that 
the drawing of a check which was dishonored by the drawee 
bank " 'shall be presumptive evidence of intent to defraud and 
of knowledge of insufficient funds in, or credit with such 
bank' " entitled the jury to consider the effect of the 
presumption. Id. at 437, 281 N.W. at 863. Similarly, in State v.  
Dwyer, 57 Haw. 526, 560 P.2d 110 (1977), the Hawaii Supreme 
Court construed a provision that the failure to make good a 
negotiable instrument after notice of its dishonor constitutes 
"prima facie" evidence that the drawer knew when issuing the 
instrument that it would not be honored. The court held that 
the statutory language creates only a permissible inference of 
fact and that it is for the trier of fact to determine whether 
reasonable doubt of guilt exists.  

If the presumption of § 28-611(4) were to be treated as 
anything more than a permissible inference of fact, the statute 
would be unconstitutional. The U.S. Supreme Court has held 
that the due process clause of the 14th amendment to the U.S.  
Constitution prohibits a state from using an evidentiary 
presumption which relieves the state of its burden of persuasion 
beyond a reasonable doubt of every essential element of a 
crime. Francis v. Franklin, 471 U.S. 307, 105 S. Ct. 1965, 85 
L. Ed. 2d 344 (1985). However, a presumption which permits 
the fact finder to find the inferred fact beyond a reasonable 
doubt, and concerning which it can at least be said with 
reasonable assurance that the presumed fact is more likely than 
not to flow from the proved fact on which it is made to depend, 
affords due process. Barnes v. United States, 412 U.S. 837, 93 
S. Ct. 2357, 37 L. Ed. 2d 380 (1973); Leary v. United States, 395 
U.S. 6, 89 S. Ct. 1532,23 L. Ed. 2d 57 (1969). See, also, Mantell 
v. Jones, 150 Neb. 785, 36 N.W.2d 115 (1949).
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Consequently, the inference permitted by § 28-611(4) must 
be appraised under all of the factual circumstances. See State v.  
Dwyer, supra.  

This, then, brings us to the second assignment of error, which 
concerns the sufficiency of the evidence to support the 
conviction had the county court considered intent to be an 
element of the crime.  

There is evidence which would support a conclusion that 
Hruza had a reasonable belief he had an arrangement with the 
bank which would provide credit for paying the check and, 
therefore, did not possess the requisite intent to write an 
insufficient-fund check. The bank had paid some of Hruza's 
checks, it knew he had an interest in some forthcoming 
insurance proceeds, and also Hruza had received legal advice 
not to make the check good. On the other hand, there is also 
evidence which would support a conclusion that Hruza did not 
have a reasonable belief he had a credit arrangement with the 
bank and, therefore, possessed the requisite intent to write an 
insufficient-fund check irrespective of the legal advice he was 
given. According to Sindorn, Hruza had been told not to write 
checks when he did not have funds in his account, and he had 
received a number of statements from the bank telling him the 
check had not been paid.  

The applicable rule is that in determining the sufficiency of 
the evidence to sustain a conviction in a criminal prosecution, 
this court does not resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the 
trier of fact, and its finding of guilt must be sustained if, taking 
the view most favorable to the State, there is sufficient evidence 
to support it. State v. Ellis, ante p. 779, 393 N.W.2d 719 
(1986); State v. West, ante p. 241, 388 N.W.2d 823 (1986). Thus, 
the record would support either a finding of guilty or of not 
guilty. The difficulty is that it cannot be determined how the 
county court would have evaluated the evidence had it 
considered intent to be an element of the crime.  

The district court therefore erred in finding that no error of 
law appears from the record. Accordingly, the cause is 
remanded to the district court with the direction that it remand
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the cause to the county court for a new trial.  
The foregoing determination makes it unnecessary that we 

consider Hruza's remaining assignment of error.  
REVERSED AND REMANDED 

FOR A NEW TRIAL.  

BOSLAUGH and HASTINGS, JJ., concur in the result.  

STATE OF NEBRASKA, APPELLANT, V. CHARLES WILLIS, APPELLEE.  

394 N.W.2d 648 

Filed October 10, 1986. No. 86-015.  

Criminal Law: Statutes: Sexual Assault. Whatever basis there may have been for 
assuming that the common-law rule of spousal exclusion was applicable under 
the former rape law of this state, such assumption was effectively abrogated by 
the Legislature when it enacted the present sexual assault statute, Neb. Rev. Stat.  
§ 28-319 (Reissue 1985). No person possesses the privilege of subjecting another 
person, whether related or not by blood or marriage, to sexual penetration and 
to overcoming the victim by force, threat of force, express or implied, coercion, 
or deception.  

Appeal from the District Court for Custer County: RONALD 

D. OLBERDING, Judge. Exception sustained, and cause 

remanded for further proceedings.  

George Rhodes, Custer County Attorney, for appellant.  

Carlos E. Schaper and Gregory S. Anderson, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

and SHANAHAN, JJ.  

HASTINGS, J.  
This is a proceeding by the State under the provisions of Neb.  

Rev. Stat. § 29-2315.01 (Reissue 1985). It seeks to review the 
ruling by the district court for Custer County, Nebraska, 
sustaining the defendant's plea in abatement. We sustain the 
exception.  

The defendant, Charles Willis, was charged with first degree 
sexual assault of Diana Willis. Defendant filed a plea in
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abatement. At the conclusion of the hearing the district court 
ruled that at common law a husband could not be found guilty 
of raping his wife and that the common law applied in 
Nebraska. Because Charles Willis was the victim's legal spouse 
at the time of the alleged sexual assault, the court quashed the 
information and abated the prosecution.  

The State urges two assignments of error: (1) That the district 
court erred in finding that an information for first degree 
sexual assault fails to state a cause of action when the victim is 
the wife of the defendant; and (2) That the district court's ruling 
unconstitutionally deprives spouses of equal protection of the 
law and places wives in a condition of involuntary servitude.  
Because of our ruling on the first assignment of error, we need 
not address the second.  

The defendant claims that at common law a husband could 
not be found guilty of raping his wife. Defendant also claims 
that this common-law rule was adopted by this court in Hanks 
v. State, 88 Neb. 464, 129 N.W. 1011 (1911), sentence modified 
89 Neb. 203, 130 N.W. 1037, and reiterated in Jump v. State, 
146 Neb. 501, 20 N.W2d 375 (1945), and State v. Holloman, 
197 Neb. 139, 248 N.W.2d 15 (1976).  

When each of those cases was decided, the Nebraska rape 
statutes were substantially different than the sexual assault 
statutes are today. Under the former law, rape was divided into 
two categories. One type of rape was the carnal knowledge of 
the accused's daughter or sister, forcibly and against her will.  
The other category of rape was the carnal knowledge of any 
other woman, or female child, than his daughter or sister, 
forcibly and against her will.  

In Hanks this court was called upon to determine whether 
there was sufficient evidence to sustain the verdict of guilty to a 
charge of rape. After determining that there was a conflict in 
the evidence concerning the victim's appearance, demeanor, 
and statements, and concluding that such a conflict was for the 
jury to resolve, we added: "We are also of the opinion that there 
is sufficient evidence to sustain a finding that the prosecutrix is 
not the wife, sister or daughter of the accused, although no 
witness testified in express terms that no such relationship 
existed." (Emphasis supplied.) 88 Neb. at 467, 129 N.W. at
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1012. Similar language was employed in Jump and Holloman, 
both involving charges brought under former Neb. Rev. Stat.  
§ 28-408 (Reissue 1964 & Cum. Supp. 1969).  

In each of these cases it was never the contention of the 
defendant that the victim of the rape was his wife. The 
defendants were, instead, complaining that the State had 
offered insufficient evidence to prove an essential element of 
the type of rape with which the defendant had been charged; 
that being rape upon a female other than the defendant's 
daughter or sister. Thus, the addition of the word "wife" into 
the statutory list of sister and daughter was gratuitous at best 
and does not convince this court that we ever adopted the 
common-law spousal exclusion to rape.  

In addition, we note that the foundation for the spousal 
exclusion is extremely weak. The rule apparently has as its 
origin the following extrajudicial statement made by Lord 
Hale: "But the husband cannot be guilty of a rape committed 
by himself upon his lawful wife, for by their mutual 
matrimonial consent and contract the wife hath given up herself 
in this kind unto her husband, which she cannot retract." 1 M.  
Hale, The History of the Pleas of the Crown 629 (T. Dogherty 
ed. 1800). See Commonwealth v. Chretien, 383 Mass. 123, 417 
N.E.2d 1203 (1981). We, however, agree with the Supreme 
Court of New Jersey when it stated: 

We believe that Hale's statements concerning the 
common law of spousal rape derived from the nature of 
marriage at a particular time in history. Hale stated the 
rule in terms of an implied matrimonial consent to 
intercourse which the wife could not retract. This 
reasoning may have been persuasive during Hale's time, 
when marriages were effectively permanent, ending only 
by death or an act of Parliament. [Citation omitted.] Since 
the matrimonial vow itself was not retractable, Hale may 
have believed that neither was the implied consent to 
conjugal rights. Consequently, he stated the rule in 
absolute terms, as if it were applicable without exception 
to all marriage relationships. In the years since Hale's.  
formulation of the rule, attitudes towards the permanency 
of marriage have changed and divorce has become far
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easier to obtain. The rule, formulated under vastly 
different conditions, need not prevail when those 
conditions have changed.  

State v. Smith, 85 N.J. 193, 201, 426 A.2d 38, 42 (1981).  
Another theory supporting the origin of the spousal 

exclusion is that the rule was a "derivation of the ancient 
definition of rape as 'unlawful' carnal knowledge of a woman 
by a man without her consent; intercourse between husband 
and wife is not unlawful; therefore, it is reasoned, neither 
spouse may be prosecuted for what would otherwise be rape." 
Commonwealth v. Chretien, supra at 128, 417 N.E.2d at 1207.  
Nebraska's former rape statutes never defined rape as the 
"unlawful" carnal knowledge of a woman, therefore that basis 
for believing the spousal exclusion was the law in Nebraska is 
also without merit. Accord Warren v. State, 255 Ga. 151, 336 
S.E.2d 221 (1985).  

The final theories supporting the spousal exclusion are that a 
wife is a chattel of her husband and that they were one person 
after marriage. Both of these theories no longer support the 
spousal exclusion. "Nowhere in the common-law 
world-indeed in any modern society-is a woman regarded as 
chattel or demeaned by denial of a separate legal identity and 
the dignity associated with recognition as a whole human 
being." Trammel v. United States, 445 U.S. 40, 52, 100 S. Ct.  
906, 63 L. Ed. 2d 186 (1980). Indeed, Neb. Rev. Stat. §§ 42-201 
et seq. (Reissue 1984) specifically grant married women the 
right to own and maintain separate property, contract, carry on 
business, and earn wages on their own account.  

In light of the facts that no case has ever held that the 
common-law spousal exclusion is the law in Nebraska, that 
Nebraska's former rape statutes never defined rape as the 
"unlawful" carnal knowledge of a woman, and that none of the 
justifications for the exclusion have any merit in modern 
society, we decline at this time the defendant's invitation to 
declare that the spousal exclusion was part of Nebraska rape 
law.  

We decline that invitation because the existence of a 
common-law spousal exclusion to a rape prosecution is now 
immaterial, as Nebraska no longer has a rape statute. The
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Nebraska Legislature repealed Neb. Rev. Stat. §§ 28-407 
(Reissue 1964) and 28-408 in 1975 when it adopted the first 
degree sexual assault statute. The sexual assault statute was 
slightly reworded in 1977 as part of the adoption of the new 
criminal code, and the pertinent portion reads as follows: "Any 
person who subjects another person to sexual penetration and 
(a) overcomes the victim by force, threat of force, express or 
implied, coercion, or deception. . . is guilty of sexual assault in 
the first degree." Neb. Rev. Stat. § 28-319(1) (Reissue 1979).  
The defendant was charged under § 28-319(1) (Reissue 1985).  

We hold that the differences between the former rape statutes 
and the present first degree sexual assault statute are "more 
than sufficient to abrogate any 'implied consent' upon which a 
common-law 'interspousal exception' to prosecution may be 
based." State v. Rider, 449 So. 2d 903, 905 (Fla. App. 1984).  

First, and most importantly, we note that the first degree 
sexual assault statute proscribes a crime of violence, not a crime 
of sex. First degree sexual assault is not a "sexual [act] of an 
ardent husband performed upon an initially apathetic wife, [it 
is an act] of violence that [is] accompanied with physical and 
mental abuse and often leave[s] the victim with physical and 
psychological damage that is almost always long lasting." 
Warren v. State, supra at 152, 336 S.E.2d at 222.  

Second, not only is nonconsensual sexual intercourse 
proscribed by the first degree sexual assault statute, as was true 
under the former rape statutes, but also proscribed is any form 
of sexual penetration as set out in Neb. Rev. Stat. § 28-318(6) 
(Reissue 1985).  

Third, under the former rape statutes, the sexual intercourse 
must have been forcibly obtained. Under the first degree sexual 
assault statute, however, the victim can be overcome in many 
ways short of force. Threat of force, express or implied, 
coercion, or deception is sufficient. § 28-319(l)(a) (Reissue 
1985).  

Finally, unlike rape, first degree sexual assault can be 
committed either by a man or a woman, and the victim can be 
either a man or a woman. See State v. Country, 194 Neb. 570, 
234 N.W2d 593 (1975). As stated in State v. Smith, 401 So. 2d 
1126, 1129 (Fla. App. 1981):
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While anatomical differences between the sexes limit 
the manner in which the offense of sexual battery can be 
perpetrated, it nonetheless follows that if there is an 
implied consent by a woman to such conduct by her 
husband there has to be an implied consent to similar 
conduct by the husband. In Hale's time, a man could not 
be a victim of rape, but under section 794,011, Florida 
Statutes, he can be. It is inconceivable that a husband 
would accept the argument that by marriage he consented 
to the conduct defined in the statute if inflicted upon him 
by force or violence.  

The same reasoning applies to first degree sexual assault in 
Nebraska under § 28-319 (Reissue 1985). We hold that by 
repealing the rape statutes and enacting such a radically 
different first degree sexual assault statute, the Legislature 
intended to abrogate any common-law assumptions concerning 
the crime of rape.  

The trial court was in error in sustaining the plea in 
abatement and quashing the information. The exception is 
sustained, and the cause is remanded for further proceedings 
consistent with this opinion.  

EXCEPTION SUSTAINED, AND CAUSE REMANDED 

FOR FURTHER PROCEEDINGS.  

GRANT, J., participating on briefs.  

STATE OF NEBRASKA, APPELLEE, v. DONALD LYNCH, APPELLANT.  

394 N.W.2d 651 

Filed October 10, 1986. Nos. 86-073, 86-074.  

1. Criminal Law: Courts: Appeal and Error. In an appeal of a criminal case from 
the county court to the district court, the latter acts as an intermediate court of 

appeal, and its review is limited to an examination of the county court record for 
error or for an abuse of discretion.  

2. Ordinances: Judicial Notice: Appeal and Error. Where an ordinance charging an 
offense is not properly a part of the record, this court presumes the existence of a 
valid ordinance creating the offense charged, but does not otherwise take 
judicial notice of such an ordinance.
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3. Constitutional Law: Jury Trials. Neb. Const. art. 1, § 6, providing that the 
"right of trial by jury shall remain inviolate," preserves the right to trial by jury 
as it existed at common law and under the statutes in force when the Constitution 
was adopted.  

4. Criminal Law: Licenses and Permits: Revocation. An otherwise petty offense 
remains such, notwithstanding the authority to revoke one's driver's license.  

5. Constitutional Law: Jury Trials: Ordinances. One is not entitled to a jury trial 
merely because an ordinance is but a reiteration of a statute concerning the same 
offense.  

6. Constitutional Law: Criminal Law: Due Process: Jury Trials. Because trial by 
jury in criminal cases is fundamental to the scheme of American justice, the due 
process clause of the 14th amendment to the U.S. Constitution requires states to 
afford a trial by jury whenever the 6th amendment to the U.S. Constitution 
would require such a trial if the case were in federal court.  

7. -: -: -: - Neither the 6th amendment nor the 14th 
amendment to the U.S. Constitution requires trial by jury in crimes carrying 
possible imprisonment of no more than 6 months if they otherwise qualify as 
petty offenses.  

8. Constitutional Law: Standing: Statutes. A litigant who would receive no benefit 
from a declaration of invalidity has no standing to challenge the 
constitutionality of a statute.  

9. Convictions: Appeal and Error. A conviction will not be set aside in the absence 
of a showing that an error created prejudice.  

10. Motions for Continuance: Appeal and Error. A motion for continuance is 
addressed to the trial court's sound discretion; the trial court's ruling thereon will 
not be disturbed on appeal absent a showing of an abuse of that discretion.  

11. Trial: Appeal and Error. An abuse of discretion takes place where the trial 
court's reasons or rulings are clearly untenable and unfairly deprive a litigant of 
a substantial right and a just result.  

12. Motions for Continuance: Appeal and Error. There is no abuse of discretion by 
the court in denying a continuance unless it clearly appears that the defendant 
suffered prejudice as a result of that denial.  

13. Appeal and Error. Assignments of error not discussed are not considered by the 
Nebraska Supreme Court.  

14. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
sustain a conviction in a criminal prosecution, this court does not resolve 
conflicts in the evidence, pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. Such matters are for the trier 
of fact, and its verdict must be sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support it.  

15. Jury Instructions. A trial court may refuse to give an instruction requested by a 
criminal defendant where the substance of the request is covered by the 
instructions actually given.  

16. Criminal Law: Statutes. A crime must be defined with sufficient definiteness; 
there must be ascertainable standards as to what conduct will render violators 
liable to punishment.

850



Cite as 223 Neb. 849 

17. : . The dividing line between what is lawful and unlawful cannot 
be left to conjecture.  

18. _ : . A crime and the elements constituting it must be so clearly 
expressed that the ordinary person can intelligently choose in advance what 
course it is lawful for him or her to pursue.  

19. _ : . It is not necessary for a penal statute to be written so as to be 

beyond the mere possibility of more than one construction.  
20. _ : . Although a penal statute is required to be strictly construed, it is 

to be given a sensible construction.  
21. Criminal Law: Statutes: Appeal and Error. The prohibition against vagueness 

does not invalidate every statute which a reviewing court believes could have 
been drafted with greater precision.  

22. Constitutional Law: Criminal Law: Statutes: Due Process. A statute which gives 
sufficient warning, such that one may conform his or her conduct so as to avoid 
that which is forbidden, does not deprive one of due process.  

23. Sentences: Probation and Parole. Probation is a sentence and not part of a 
quasi-contract wherein the court offers something which the defendant is free to 
accept or reject.  

24. _ : _ . It is proper for a judge to base his or her rejection of probation 
as a sentencing alternative upon a defendant's presentence statements.  

25. Sentences: Appeal and Error. Absent an abuse of discretion, this court will not 
modify a sentence imposed within statutory limits.  

Appeal from the District Court for Scotts Bluff County: 
ALFRED J. KORTUM, Judge. Affirmed.  

Harry R. Meister of Meister and Segrist, for appellant.  

Robert M. Spire, Attorney General, and Mark D. Starr, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
Defendant, Donald Lynch, was charged with second offense 

operating or having "actual physical control of a motor vehicle 
upon a highway while under the influence of alcoholic liquor" 
in violation of an ordinance of the city of Scottsbluff, and with 
obstructing a peace officer in violation of Neb. Rev. Stat.  
§ 28-906(1) (Reissue 1985). The county court, sitting without a 
jury, found defendant guilty of the driving while intoxicated 
charge and sentenced him to incarceration in the county jail for 
30 days, revoked his operator's license for 1 year, and ordered 
him to pay a $500 fine and the costs. This conviction and
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sentence were affirmed by the district court, and the district 
court's judgment has been appealed to this court as case No.  
86-073. At a separate trial a county court jury found defendant 
guilty of the obstruction charge. The county court thereafter so 
adjudged him and subsequently sentenced him to 
imprisonment for 1 year at the Nebraska Penal and 
Correctional Complex and ordered him to pay a fine of $1,000 
and the costs. This conviction and sentence were also affirmed 
by the district court, and the district court's judgment has been 
appealed to this court as case No. 86-074. Pursuant to the 
stipulation of the parties, the cases were consolidated for 
briefing in this court by the State and for argument. We affirm 
the judgment of the district court in each case.  

FACTS 
At approximately 1:40 a.m. on January 19, 1985, Charles 

Preble, a trooper with the Nebraska State Patrol, observed a 
pickup truck driven by defendant moving erratically on the 
streets in Scottsbluff. When Trooper Preble stopped the truck, 
defendant fumbled for his driver's license and admitted that he 
had been drinking. After defendant failed several field sobriety 
tests, Preble concluded defendant was intoxicated and took 
him to the Scottsbluff Police Department for breath testing.  
After the testing was completed, Preble escorted defendant 
from the police station to his patrol car in order to drive him to 
the jail. Defendant, being neither handcuffed nor otherwise 
restrained, sat in the front passenger seat beside Preble.  

Preble testified that a few blocks from the station defendant 
began to utter derogatory remarks about Preble and his brother 
and threatened repeatedly to "kick the hell" out of Preble.  
Defendant's version of that conversation is that it was Preble 
who threatened defendant. Preble testified he felt that an 
assault upon him was imminent and, thus, pulled off the road.  
Preble then picked up the hand microphone of his radio to call 
the patrol dispatcher. After he gave his call number, defendant 
knocked the microphone from Preble's hand. Preble testified 
that he then bailed out of the car, knowing that he would have to 
find some way to restrain defendant, and walked to the 
passenger side to attempt to handcuff defendant. He was 
unsuccessful because defendant was throwing his arms around.
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After again threatening to "kick the hell out of" Preble, 
defendant stood up from the car.  

Defendant, on the other hand, testified that Preble opened 
the passenger door and grabbed him by the shirt, whereupon 
defendant shoved Preble, who then fell to the ground.  
Defendant said that he was "right on top of" Preble and 
swatted him across the face, missing once and hitting the 
pavement instead. According to defendant, Preble cried, 
"Don, let me up, you've whipped me, you've whipped me, let 
me up." Preble denied there was ever any time when either he or 
defendant went to the ground. According to Preble, he and 
defendant wrestled by the passenger side of the patrol car. After 
several minutes Preble abandoned the handcuffs in favor of a 
Kubotan, a pressure-hold-type instrument used for restraining.  
Defendant's strength and size, however, prevented Preble from 
subduing him. In fact, according to Preble, defendant grabbed 
the Kubotan, injuring Preble's hand in the process. Defendant 
continued his verbal abuses and grabbed Preble's glasses from 
his face.  

At this time a private security guard happened upon the area 
and saw the struggle. He asked Preble if he needed help. Preble 
replied affirmatively, and with the guard's help defendant was 
handcuffed. Defendant's testimony was that the guard came up 
and started hitting his legs with a club or a tire iron. The guard 
denied doing that, but another witness testified that as he drove 
by the area, he saw the guard hitting defendant on the legs with 
some object. The two jailors present when defendant was taken 
in for booking testified that defendant made no complaint 
about any injury to his legs.  

In the meantime, the patrol dispatcher had telephoned the 
Scottsbluff and Gering Police Departments to ask their officers 
if they could locate Preble. A Gering police officer arrived at 
the scene while Preble and the guard were handcuffing 
defendant and putting him into the patrol car. Preble attempted 
to secure defendant's feet with a plastic Flex-cuf, a piece of 
plastic which locks together in a loop that can be tightened.  
Defendant, however, refused to put his feet together, as a result 
of which they could not be restrained.  

Preble then drove defendant to the jail at the sheriff's



223 NEBRASKA REPORTS

department, and the police officer followed. At the jail 
defendant continued the verbal abuses directed at Preble.  

DRIVING CHARGE 
Except as discussed later in this opinion, defendant's 

assignments of error in connection with the driving while 
intoxicated conviction and sentence relate to the enactment and 
application of a municipal ordinance which was offered in 
evidence in the district court but not in the county court.  

Ordinance Issues 
In offering the provisions of the Scottsbluff Mun. Code 

§ 21-2,140 (1983) in evidence before the district court, 
defendant represented it to be a renumbered version, 
apparently under some undisclosed codification, of the 
ordinance under which defendant was charged, Scottsbluff 
Mun. Code § 21-260(2). The district court properly refused to 
admit the ordinance in evidence, for in an appeal of a criminal 
case from the county court to the district court, the latter acts as 
an intermediate court of appeal, and its review is limited to an 
examination of the county court record for error or for an 
abuse of discretion. State v. Schroder, 218 Neb. 860, 359 
N.W.2d 799 (1984); State v. Olson, 217 Neb. 130, 347 N.W.2d 
862 (1984); Neb. Rev. Stat. § 24-541.06(1) (Reissue 1985).  
Where an ordinance charging an offense is not properly a part 
of the record, this court presumes the existence of a valid 
ordinance creating the offense charged, but does not otherwise 
take judicial notice of such an ordinance. State v. Austin, 219 
Neb. 420, 363 N.W.2d 397 (1985); State v. Bruce, 213 Neb. 661, 
330 N.W.2d 752 (1983). See, also, State v. Richter, 221 Neb.  
487, 378 N.W.2d 175 (1985). Consequently, we do not address 
the myriad assignments of error relating to the ordinance under 
which defendant was convicted and sentenced.  

Jury Issues 
The record does, however, clearly establish that defendant 

demanded a jury trial on the driving while intoxicated charge 
and that said demand was refused under the authority of Neb.  
Rev. Stat. § 24-536 (Reissue 1985), which provides: 

Either party to any case in county court, except 
criminal cases arising under city or village ordinances, 
traffic infractions, and other infractions, and except any
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matter arising under the provisions of the Nebraska 
Probate Code, may demand a trial by jury. In civil cases, 
the demand must be in writing and must be filed on or 
before answer day. All provisions of law relating to juries 
in the district courts shall apply to juries in the county 
courts and the district court jury list shall be used, except 
that juries in the county courts shall consist of six persons.  

Consequently, there remains for consideration the error 
assigned to the county court's failure "to find that 24-536 
R.R.S. Neb. is an unconstitutional denial of this defendant's 
due process and equal protection rights to a trial by jury." See 
State v. Richter, supra, which considered whether one 
sentenced to incarceration under an ordinance not in the record 
was entitled to the appointment of counsel.  

Constitutional Concerns 
Defendant first argues that, irrespective of what may have 

been the situation in the past, the consequences of a conviction 
for driving while intoxicated are now so severe as to give him a 
constitutionally protected right to a trial by jury.  

It is true that under present state law, one convicted of 
second offense driving while intoxicated under the provisions 
of Neb. Rev. Stat. § 39-669.07(2) (Cum. Supp. 1986) must be 
sentenced as defendant was sentenced under the Scottsbluff 
ordinance. That is, he or she must be incarcerated for a period 
of 30 days, have his or her driver's license revoked for 1 year, 
and be fined $500. However, a majority of this court has held 
that for the purpose of determining whether, in connection with 
third offense driving while intoxicated, the enactment of 
§ 39-669.07(3) (Cum. Supp. 1982) enhanced or mitigated the 
punishment authorized by prior law, § 39-669.07(3) (Reissue 
1978), we look only to the incarceration portion of the sentence.  
Section 39-669.07(3) (Cum. Supp. 1982) provided for 
imprisonment of not less than 3 nor more than 6 months, a fine 
of $500, and the permanent revocation of the offender's driving 
privilege. Section 39-669.07(3) (Reissue 1978) authorized 
imprisonment for up to 5 years, a fine of up to $10,000, and 
suspension of the offender's driving privilege for 1 year. State v.  
Peiffer, 212 Neb. 864, 326 N.W2d 844 (1982).  

State v. Amick, 173 Neb. 770, 114 N.W.2d 893 (1962),
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involved then Neb. Rev. Stat. § 26-118 (Reissue 1956), which 
provided for municipal court jury trials except in "criminal 
cases arising under city or village ordinances." Id. at 773, 114 
N.W2d at 895. The accused in Amick had been charged with 
driving while intoxicated in violation of the ordinance of a city 
which was empowered to impose imprisonment of not more 
than 6 months, or a fine of $500, or both. The accused 
demanded and was refused a jury trial. He was then convicted 
and sentenced to pay a $100 fine and costs. He challenged the 
constitutionality of § 26-118, claiming it to violate the 
provisions of Neb. Const. art. I, § 6, which provided then, as it 
does now, that the "right of trial by jury shall remain inviolate." 
The Amick court ruled, however, that the aforesaid 
constitutional provision preserves the right to trial by jury as it 
existed at common law and under the statutes in force when the 
Constitution was adopted. Since the offense charged was 
neither a crime at common law nor by statute when the 
Constitution was adopted, it was not within the purview of 
article I, § 6. Amick also rejected the contention that the 
offense was not a petty one because the ordinance authorized 
revocation of one's driver's license, and further said one is not 
entitled to a jury trial merely because an ordinance is but a 
reiteration of a statute concerning the same offense. Accord 
State v. Thomas, ante p. 759, 393 N.W2d 711 (1986).  

Having concluded there is no right to a jury trial under this 
state's Constitution, we must determine whether such a right 
exists under the federal Constitution. It has been held that 
because trial by jury in criminal cases is fundamental to the 
scheme of American justice, the due process clause of the 14th 
amendment to the U.S. Constitution requires states to afford a 
trial by jury Whenever the 6th amendment to the U.S.  
Constitution would require such a trial if the case were in 
federal court. However, the sixth amendment does not require 
trial by jury in crimes carrying possible imprisonment of no 
more than 6 months if they otherwise qualify as petty offenses.  
Consequently, the 14th amendment does not require states to 
afford jury trials of petty offenses. Ballew v. Georgia, 435 U.S.  
223, 98 S. Ct. 1029, 55 L. Ed. 2d 234 (1978); Bloom v. Illinois, 
391 U.S. 194, 88 S. Ct. 1477, 20 L. Ed. 2d 522 (1968); Duncan v.
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Louisiana, 391 U.S. 145, 88 S. Ct. 1444, 20 L. Ed. 2d 491 
(1968). As second offense driving while intoxicated qualifies as 
a petty offense, defendant does not have a federal 
constitutional right to trial by jury.  

We are not unmindful of the fact that in State v. Michalski, 
221 Neb. 380, 377 N.W.2d 510 (1985), we characterized drunk 
driving as a "serious offense, particularly when the defendant 
has previously committed the same act," which warrants a 
harsh penalty. Id. at 394, 377 N.W.2d at 520. That 
characterization was made, however, in the context of 
recognizing that driving while under the influence of alcohol 
presents serious risks and therefore justifies resolute treatment.  
Michalski simply did not involve the issue under consideration 
in the present case.  

Defendant argues that our holding in State v. Karel, 204 
Neb. 573, 284 N.W.2d 12 (1979), nonetheless requires that he be 
granted a jury trial. Such is not the case. While Karel did hold 
that the accused was entitled to a jury trial under the provisions 
of § 24-536, the offense of driving while intoxicated was 
charged under the state statute, not under a city ordinance.  
Karel rests on the fact that the offense charged was not a 
"traffic infraction" as defined by law, and, therefore, § 24-536 
did not exclude the offense from those classes of cases entitled 
to be tried to a jury. Karel was concerned with a statutory, not a 
constitutional, right.  

Statutory Concerns 
Defendant next argues that § 24-536 deprives him of equal 

protection of the laws under the 14th amendment to the U.S.  
Constitution and subjects him to disparate treatment such as to 
violate article III, § 18, of the Nebraska Constitution, because 
he would have been entitled to a jury trial if he had been charged 
under the provisions of § 39-669.07 (Reissue 1984) rather than 
under the Scottsbluff ordinance.  

The difficulty is that declaring § 24-536 invalid, as defendant 
urges, would not provide him with the right to trial by jury.  
Such a declaration would simply do away with the authority 
§ 24-536 provides for conducting jury trials in any case tried in 
the county court.  

A litigant who would receive no benefit from a declaration of
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invalidity has no standing to challenge the constitutionality of a 
statute. See, Ellis v. County of Scotts Bluff, 210 Neb. 495, 315 
N.W.2d 451 (1982); Stahmer v. Marsh, 202 Neb. 281, 275 
N.W.2d 64 (1979). Because defendant would receive no benefit 
by a declaration that § 24-536 is unconstitutional, a 
determination we do not make, he has no standing to challenge 
the entire statute.  

Whether any particular provision of § 24-536 is 
unconstitutional and severable from the rest of the statute as 
applied to this case is a matter which is not within the reach of 
defendant's assignment of error and has not been either briefed 
or argued. Consequently, we do not consider such a question.  

OBSTRUCTION CHARGE 
We are left, then, with the task of analyzing and resolving 

those issues presented by the errors assigned to the district 
court's judgment which are discussed in defendant's brief in 
connection with the obstruction conviction and sentence. These 
issues are whether the district court should have ruled that (1) 
the case be remanded to the county court because the voir dire 
examination of the alternate venirepersons was not recorded, 
(2) the county court erred in denying defendant's requests for 
continuances, (3) the county court erred in not granting a 
mistrial, (4) the county court erred in determining the evidence 
sufficient to support the conviction, (5) the county court failed 
to give a certain instruction requested by defendant, (6) the 
county court erred in finding § 28-906 constitutional, and (7) 
the county court erred in imposing an excessive sentence.  

Nonrecording 
The first issue rests upon the fact that the county court failed 

to make a record of the examination of the alternate 
venirepersons, during which time the prosecutor is claimed to 
have remarked that defendant was being tried separately as a 
drunk driver. Defendant's motion for mistrial on the basis of 
that statement was overruled. While we do not know why the 
prosecutor chose to comment at that time about an offense for 
which defendant was not then being tried, nor why part of the 
proceedings were not recorded, the failures to grant a mistrial 
on that ground and to record the examination of the alternate 
venirepersons cannot be said to have prejudiced defendant.
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As outlined earlier, the trooper's testimony, in order to advise 
the jury as to how the defendant came to be with him, revealed 
that defendant had been arrested for driving while intoxicated 
and was being taken to jail. Consequently, the prosecutor's 
earlier comment did not tell the jury anything the evidence did 
not later establish. It is a fundamental precept of criminal law 
that a conviction will not be set aside in the absence of a 
showing that an error created prejudice. State v. Peery, ante p.  
556, 391 N.W.2d 566 (1986); State v. Gregory, 220 Neb. 778, 
371 N.W.2d 754 (1985).  

Denial of Continuances 
This, then, brings us to the second issue, which urges that the 

county court erred in failing to grant the defendant 
continuances of the jury selection and trial dates.  

On May 6, 1985, the very day previously scheduled for jury 
selection, defendant moved for a continuance largely on the 
grounds that he had not been given adequate notice that the 
complaint had been amended with respect to the related drunk 
driving charge, that he needed time to undertake formal 
discovery in order to properly prepare for selecting the jury, and 
that he would be asking the county judge to disqualify himself, 
as he proposed calling him as a witness in the drunk driving 
case.  

On June 3, 1985, defendant filed a motion to continue the 
trial set for June 4, and at the same time moved to disqualify the 
county judge. These motions were overruled on June 4, 1985, at 
which time defendant was given an opportunity to interview the 
guard who appeared as a witness and to review the police 
report, and the trial was held as scheduled.  

A motion for continuance is addressed to the court's sound 
discretion; the trial court's ruling thereon will not be disturbed 
on appeal absent a showing of an abuse of that discretion. State 
v. Fleming, ante p. 169, 388 N.W.2d 497 (1986); State ex rel.  
Douglas v. Schroeder, 222 Neb. 473, 384 N.W.2d 626 (1986).  
An abuse of discretion takes place where the trial court's 
reasons or rulings are clearly untenable and unfairly deprive a 
litigant of a substantial right and a just result. State ex rel.  
Douglas v. Schroeder, supra. There is no abuse of discretion by 
the court in denying a continuance unless it clearly appears that
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the defendant suffered prejudice as a result of that denial. State 
v. Pierce and Wells, 215 Neb. 512, 340 N.W.2d 122 (1983).  

While defendant assigns as an error the fact that the county 
judge refused to disqualify himself, he does not discuss that 
matter. It is therefore a matter with which we do not concern 
ourselves, for errors not discussed are not considered by this 
court. Klug v. Smith, ante p. 202, 388 N.W.2d 515 (1986); State 
v. Schwartz, 219 Neb. 833, 366 N.W.2d 766 (1985); Neb. Ct. R.  
of Prac. 9D(1)d (rev. 1986). Consequently, the failure of the 
county judge to disqualify himself cannot form a basis for an 
argument that the motions for continuance should have been 
sustained.  

Notwithstanding the fact that by the time of this appeal 
defendant has had the benefit of knowing precisely what the 
trial evidence is, he does not tell us how he was prejudiced by 
having been forced to select a jury before he had completed his 
discovery or by any shortness of notice as to the amendment of 
the complaint. While he argues that he only had a half hour to 
interview the guard and review the police reports, the record 
reveals that that is "about" the time he had indicated he 
required. Moreover, he does not explain why discovery was not 
completed in the month intervening between the selection of the 
jury and the commencement of trial.  

Defendant has shown neither an abuse of discretion by the 
trial court nor any prejudice resulting from the denials of the 
continuances.  

Denial of Mistrial 
The third issue deals with the county court's refusal to grant 

defendant's motions for mistrial. The motion made during 
selection of an alternate juror was resolved by the analysis and 
resolution of the issue of nonrecording. Defendant's other 
motion for mistrial was made after the county judge, in ruling 
on an objection, characterized the trooper's call to the 
dispatcher as one for help. While the single word, "overruled," 
would have sufficed to dispose of the objection, the judge's 
characterization of the evidence cannot be said to have 
prejudiced defendant. Preble testified that he said he needed 
help and accepted it when happenstance provided it.
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Sufficiency of the Evidence 
The fourth issue questions the sufficiency of the evidence to 

support the conviction. Defendant's untenable theory is that 
before the struggle ensued, defendant made no threatening 
gesture or took any physical act against the trooper and that the 
trooper simply overreacted to the defendant's taunts.  
Defendant's arguments ignore the fact the evidence is such that 
the jury could find defendant resisted the attempts to handcuff 
him, struggled with Preble, and later continued to resist efforts 
at being restrained. These acts alone are sufficient to sustain 
both the State's burden of proof and the subsequent conviction 
by the jury.  

In determining the sufficiency of the evidence to sustain a 
conviction in a criminal prosecution, this court does not resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the 
evidence. Such matters are for the trier of fact, and its verdict 
must be sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support it. State v. Hruza, 
ante p. 837, 394 N.W2d 643 (1986); State v. West, ante p. 241, 
388 N.W2d 823 (1986); State v. Havlat, 222 Neb. 554, 385 
N.W2d 436 (1986).  

Requested Instruction 
The fifth issue rests upon the county court's failure to give 

the jury an instruction, requested by the defendant, which 
undertook to define what must be proved to establish the 
offense charged. The instructions given by the county court 
properly defined the offense both by setting forth the pertinent 
statutory language and by listing as an essential element of the 
crime, as required to be proved by the State, the intentional use 
or threatened "use of violence, force, physical interference or 
obstacle." The legally correct substance of defendant's 
requested instruction was thus given to the jury.  

The applicable rule is that a trial court may refuse to give an 
instruction requested by a criminal defendant where the 
substance of the request is covered by the instructions actually 
given. State v. Wallace, ante p. 465, 390 N.W2d 530 (1986).  

Constitutionality of § 28-906(1) 
The next issue questions the constitutionality of § 28-906(1).  

The statute reads as follows:
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A person commits the offense of obstructing a peace 
officer, when, by using or threatening to use violence, 
force, physical interference, or obstacle, he intentionally 
obstructs, impairs, or hinders the enforcement of the 
penal law or the preservation of the peace by a peace 
officer or judge acting under color of his official 
authority.  

Defendant argues the foregoing language is unconsti
tutionally vague in that the terms "violence, force, physical 
interference, or obstacle" are neither statutorily defined nor 
readily understandable to the average person. He cites State v.  
Valencia, 205 Neb. 719, 723, 290 N.W.2d 181, 183 (1980), for 
the proposition that 

a crime must be defined with sufficient definiteness and 
there must be ascertainable standards of guilt to inform 
those subject thereto as to what conduct will render them 
liable to punishment thereunder. The dividing line 
between what is lawful and unlawful cannot be left to 
conjecture. A crime and the elements constituting it must 
be so clearly expressed that the ordinary person can 
intelligently choose in advance what course it is lawful for 
him to pursue.  

Valencia, however, continued its discussion as follows: 
[I]t is not necessary for a penal statute to be written so as to 
be beyond the mere possibility of more than one 
construction. Although a penal statute is required to be 
strictly construed, it should be given a sensible 
construction . . . . Moreover, the prohibition against 
excessive vagueness does not invalidate every statute 
which a reviewing court believes could have been drafted 
with greater precision. All the Due Process Clause requires 
is that the law give sufficient warning that people may 
conform their conduct so as to avoid that which is 
forbidden.  

Id. at 723-24, 290 N.W.2d at 183.  
The Valencia court thus upheld as sufficiently definite a 

statute making it an offense to carry a concealed weapon 
" 'such as a revolver, pistol, bowie knife, dirk or knife with a 
dirk blade attachment, brass or iron knuckles, or any other
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deadly weapon . . . .' " Id. at 720, 290 N.W.2d at 182. The 
phrase "or any other deadly weapon" was held to be 
sufficiently definite as to pass constitutional muster.  

In Newton v. State, 698 P.2d 1149 (Wyo. 1985), the Supreme 
Court of Wyoming upheld a statute containing words such as 
"obstructs," "impedes," and "interferes with" against a claim 
of vagueness. The court found the words to be commonly used 
and understood by those of ordinary intelligence.  

Similarly, the words used in § 28-906(1) are of common usage 
and are understandable by those of ordinary intelligence. The 
statute gives sufficient warning of the prohibited conduct so 
that all who wish to may avoid that which is forbidden. Section 
28-906(1) is therefore not vague.  

The Sentence 
This brings us to the seventh, and last, issue. Defendant is 

offended that when he said he would not undertake inpatient 
treatment as an alcoholic, the judge imposed the maximum 
sentence permitted for the offense, a Class I misdemeanor.  
Neb. Rev. Stat. §§ 28-106 and 28-906(2) (Reissue 1985).  

While probation is a sentence and not part of a 
quasi-contract wherein the court offers something which the 
defendant is free to accept or reject, it is nonetheless entirely 
proper for a judge to base his or her rejection of probation as a 
sentencing alternative upon a defendant's presentence 
statements. State v. Kinney, 217 Neb. 701, 350 N.W.2d 552 
(1984).  

The question, thus, is whether the sentence imposed is 
excessive. The applicable maxim is that absent an abuse of 
discretion, this court will not modify a sentence imposed within 
statutory limits. State v. Clayburn, ante p. 333, 389 N.W.2d 314 
(1986).  

The presentence report demonstrates that defendant has 
been convicted on two prior occasions for resisting arrest in 
connection with his driving conduct. Indeed, one of those 
occasions is the subject of a prior appeal to this court. State v.  
Lynch, 196 Neb. 372, 243 N.W.2d 62 (1976). It is evident that 
defendant has learned nothing from his prior experiences.  
There was no abuse of discretion in the sentence imposed.
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DECISION 
For the reasons discussed previously, the judgment of the 

district court is affirmed in each case.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. ROBERT BLEVINS, APPELLANT.  

STATE OF NEBRASKA, APPELLEE, V. MICHAEL E. MCCONNELL, 

APPELLANT.  

394 N.W.2d 663 

Filed October 10, 1986. Nos. 86-199, 86-216.  

Sentences. It is impermissible for a sentencing court to require that a sentence, 
otherwise properly imposed, shall be served consecutively to a possible future 
sentence on pending criminal charges not disposed of at the time of sentencing.  

Appeal from the District Court for York County: BRYCE 

BARTU, Judge. Affirmed as modified.  

George E. Brugh, for appellant Blevins.  

John R. Brogan of Brogan & McCluskey, for appellant 
McConnell.  

Robert M. Spire, Attorney General, and Laura L. Freppel, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

The defendants separately appeal their sentences received 
from the district court for York County. The cases are 
consolidated for the purposes of this opinion because they arise 
out of the same course of events and present an identical issue 
on appeal. For reasons stated below the judgments are 
modified and affirmed.  

In separate informations filed on July 31, 1985, in the district 
court for York County, defendants, Robert Blevins and 
Michael E. McConnell, were charged with one count of 
burglary. On December 17, 1985, the defendants, on their
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separate pleas of guilty, were convicted of burglary, a Class III 
felony. On February 3, 1986, in separate hearings, defendants 
were sentenced to confinement in the Nebraska Penal and 
Correctional Complex for terms of not less than 2 nor more 
than 4 years. At the time of sentencing, both defendants were 
wanted on charges pending in the State of Colorado. The trial 
court, in each case, directed the sentence imposed was to be 
"served consecutive to any sentence received by the defendant 
in Colorado." Defendants appeal, each alleging only one error, 
that the trial court erred in sentencing defendant to a term of 
incarceration to run consecutively to any sentence received by 
defendant on charges pending in the State of Colorado.  

It is the law of Nebraska that it is within the discretion of the 
trial court to impose consecutive sentences for separate crimes.  
See, State v. Davis, 200 Neb. 557, 264 N.W.2d 198 (1978); State 
v. Tweedy, 196 Neb. 251, 242 N.W.2d 629 (1976). Furthermore, 
we have held that absent an abuse of discretion, judgments of 
the district court that are within the statutory limits will not be 
disturbed on appeal. State v. Sabala, 210 Neb. 304, 313 N.W.2d 
700 (1981).  

Until now, this court has not been asked to consider whether 
it is within the trial court's discretion to require a sentence be 
served consecutively to a possible sentence yet to be imposed.  
We hold that such a sentence is not within the trial court's 
discretion. To do otherwise would leave many questions 
unanswered and, in effect, would create an indefinite sentence 
with a beginning date impossible to determine at the time of the 
imposition of the sentence. To the same effect, see, State v.  
Reed, 237 Kan. 685, 703 P.2d 756 (1985); State v. White, 18 
Ohio St. 3d 340, 481 N.E.2d 596 (1985); People v. Lister, 155 
Cal. App. 3d 132, 202 Cal. Rptr. 37 (1984); State v. Mastrilli, 62 
Or. App. 464, 661 P.2d 124 (1983); People v. Flower, 644 P.2d 
64 (Colo. App. 1982).  

We therefore hold it is impermissible for a sentencing court 
to require that a sentence, otherwise properly imposed, shall be 
served consecutively to a possible future sentence on pending 
criminal charges not disposed of at the time of the sentencing.  
The judgment of the trial court in each case is affirmed but 
modified to strike from the sentence, as surplusage, the
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language, "Said sentence shall be served consecutive to any 
sentence received by the defendant in Colorado." 

AFFIRMED AS MODIFIED.  

STATE OF NEBRASKA, APPELLEE, v. DOUGLAS E. ROGGENBACH, 

APPELLANT.  

394 N.W.2d 664 

Filed October 10, 1986. No. 86-265.  

Sentences: Appeal and Error. This court has uniformly held that a sentence which is 
within the range of the statute will not be disturbed absent an abuse of 
discretion.  

Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed as modified.  

Anthony S. Troia of Troia Law Offices, P.C., for appellant.  

Robert M. Spire, Attorney General, and Janie C.  
Castaneda, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

WHITE, J.  
This is an appeal from the district court for Douglas County, 

Nebraska, which affirmed the conviction and sentence for third 
offense driving while intoxicated, Neb. Rev. Stat. § 39-669.07 
(Reissue 1984). The county court sentenced the appellant to a 
term of 90 days in the county jail, imposed a $500 fine, and 
suspended the appellant's operator's license for life. This appeal 
followed.  

The sole error assigned is the alleged excessiveness of the 
sentence imposed. We affirm, but modify the license 
suspension term.  

We observe that this court has uniformly held that a sentence 
which is within the range of the statute will not be disturbed 
absent an abuse of discretion. State v. Last, 212 Neb. 596, 324
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N.W.2d 402 (1982). We have examined the presentence 
investigation and concluded that no abuse of discretion has 
been demonstrated. The assigned error is without merit.  

The 1986 Legislature adopted L.B. 153, now codified as 
Neb. Rev. Stat. § 39-669.38 (Cum. Supp. 1986), which 
provides: 

Any person who prior to April 19, 1986, has had his or 
her motor vehicle operator's license revoked for life 
pursuant to section 39-669.07 or 39-669.08 may submit an 
application to the court for a reduction of such lifetime 
revocation. The court in its discretion may reduce such 
revocation to a period of fifteen years.  

As the matter is on direct appeal to this court, we have 
jurisdiction to consider the application. On consideration, the 
application is granted, and the order of the district court is 
modified accordingly.  

AFFIRMED AS MODIFIED.  

KRIVOSHA, C.J., BOSLAUGH, and SHANAHAN, JJ., concur in 
the result.  

STATE OF NEBRASKA, APPELLEE, V. CINDY J. BUROW, APPELLANT.  

394 N.W.2d 665 

Filed October 10, 1986. No. 86-280.  

1. Constitutional Law: Probation and Parole: Due Process: Self-Incrimination.  
Although a probation revocation proceeding must comport with the 
requirements of due process as set out in Neb. Rev. Stat. § 29-2267 (Reissue 

1985), it is not a criminal proceeding. The privilege against compelled 
self-incrimination does not attach.  

2. _ : _ : _ : - Due process does not require that a 

probationer be given notice of the privilege against self-incrimination prior to 
admitting to allegations contained in an application to revoke probation.  

3. _: _:__: - Admitting to violating probation is not 

admitting to a crime. When the admission is used to revoke probation, the right 
to remain silent does not arise.  

Appeal from the District Court for Richardson County: 
GEORGE A. THOMPSON, Judge. Affirmed.
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Kirk E. Naylor, Jr., for appellant.  

Robert M. Spire, Attorney General, and Linda L. Willard, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

and SHANAHAN, JJ.  

WHITE, J.  
The defendant, Cindy J. Burow, appeals from an order 

revoking her probation and committing her to the Nebraska 
Department of Correctional Services for a period of 13 months 
to 3 years. We affirm.  

On March 29, 1984, the defendant was convicted of 
possession of a firearm by a felon, a Class IV felony. On April 
2, 1984, she was sentenced to 2 years' probation. On February 
27, 1986, the Richardson County attorney filed an application 
to revoke probation which alleged seven probation violations.  
At a hearing on the application on March 21, 1986, the district 
court judge informed the defendant of the following: her right 
to a hearing on the application, her right to be present and 
cross-examine witnesses, her right to present witnesses, and her 
right to be represented by counsel. He also informed her that 
admitting the motion could result in revocation of her 
probation and the institution of the maximum sentence for the 
crime for which she was put on probation. He did not inform 
her of a right to remain silent.  

The defendant "pled guilty" to the first six allegations, 
waiving her right to a hearing, and her probation was revoked.  

The defendant's only assignment of error is that the record 
does not show that the plea was intelligent and voluntary, since 
the defendant was not informed of her privilege against self
incrimination. State v. Irish, ante p. 814, 394 N.W2d 879 
(1986). She does not allege that her admission was used to 
incriminate her in a subsequent criminal proceeding and 
challenges only the use of her admission to revoke probation.  

The defendant was informed of all of the rights afforded her 
in a motion to revoke probation under Neb. Rev. Stat.  
§ 29-2267 (Reissue 1985). Notice of a right to remain silent is 
not required under this statute. In State v. Kartman, 192 Neb.
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803, 224 N.W.2d 753 (1975), this court adopted the due process 
requirements for probation revocation established in Gagnon 
v. Scarpelli, 411 U.S. 778, 93 S. Ct. 1756, 36 L. Ed. 2d 656 
(1973), which adapted the process due in parole revocation 
proceedings set out in Morrissey v. Brewer, 408 U.S. 471, 92 S.  
Ct. 2593, 33 L. Ed. 2d 484 (1972), to probation hearings.  
Neither case endorses a right to notice of the privilege against 
self-incrimination in probation revocation proceedings.  

Both the Nebraska Constitution and the U.S. Constitution 
provide that no one shall be compelled, in any criminal case, to 
give evidence against himself or herself. U.S. Const. amend. V; 
Neb. Const. art. I, § 12. However, probation revocation 
hearings are not criminal proceedings. Admitting to violating 
probation is not admitting to a crime. Minnesota v. Murphy, 
465 U.S. 420, 104 S. Ct. 1136, 79 L. Ed. 2d 409 (1984); Gagnon 
v. Scarpelli, supra. The U.S. Supreme Court has explained the 
limits of the privilege in probation revocation hearings as 
follows: 

[TIhe privilege [would not] be available on the ground that 
answering such questions might reveal a violation . . . and 
result in the termination of probation. Although a 
revocation proceeding must comport with the 
requirements of due process, it is not a criminal 
proceeding. [Citations omitted.] Just as there is no right to 
a jury trial before probation may be revoked, neither is the 
privilege against compelled self-incrimination available to 
a probationer. . . . [T]here can be no valid claim of the 
privilege on the ground that the information sought can be 
used in revocation proceedings.  

Our cases indicate, moreover, that a State may validly 
insist on answers to even incriminating questions and 
hence sensibly administer its probation system, as long as 
it recognizes that the required answers may not be used in 
a criminal proceeding and thus eliminates the threat of 
incrimination. ...  

Minnesota v. Murphy, supra at 435-36 n.7.  
The admission by the defendant of the facts alleged in the 

motion to revoke was not a criminal guilty plea, just as the 
result was not a new conviction but, rather, a change in
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probationary status with respect to a previous conviction. State 
v. Painter, ante p. 808, 394 N.W2d 292 (1986). To the extent 
that State v. Blankenbaker, 197 Neb. 344, 248 N.W.2d 773 
(1977), suggests that an admission of violation of probation is a 
guilty plea, that holding is hereby disapproved.  

The alleged error is without merit. The trial court's order is 
affirmed.  

AFFIRMED.  

GRANT, J., participating on briefs.  

STATE OF NEBRASKA, APPELLEE, V JEFFREY A. ENFIELD, 

APPELLANT.  

394 N.W.2d 667 

Filed October 10, 1986. No. 86-323.  

Pleas. In taking a guilty plea the trial court is not required to advise the defendant of 
the possible defenses to the charges against him.  

Appeal from the District Court for Douglas County: KEITH 

HOWARD, Judge. Affirmed.  

James S. Jansen, for appellant.  

Robert M. Spire, Attorney General, and James H. Spears, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

and SHANAHAN, JJ.  

PER CURIAM.  

Upon a plea of guilty the defendant was convicted of robbery 
and sentenced to imprisonment for 11/2 to 3 years. He has 
appealed and contends his plea was invalid because the trial 
court advised him at the arraignment that intoxication was not 
a defense.  

The offense occurred on July 19, 1985, when the defendant 
grabbed the victim's purse. The defendant ran from the scene of 
the crime but was captured by three persons who had witnessed
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the crime. The defendant was positively identified by the victim 
and each of the three witnesses at a lineup.  

The following occurred at an arraignment on January 7, 
1986, after the defendant had indicated he wished to change his 
plea to guilty: 

Q. (By the Court) Was there any drinking involved at 
the time of this offense? 

A. Yes, sir.  
Q. Did you feel that you were under the influence of 

alcohol? 
A. I was very much, until after I had done it, I sobered 

up about as fast as I did it.  
Q. You understand while the Judge may take that into 

consideration in determining an appropriate sentence, 
that it is not a legal defense as to what you did? 

A. Yes.  
The defendant argues that the statement of the trial court 

was erroneous because a defendant cannot be found guilty if he 
could not form the requisite criminal intent because of excessive 
intoxication. He concludes that his plea was not intelligent and 
voluntary because he was not correctly advised as to available 
defenses.  

The defendant's contention is without merit for several 
reasons. As we understand the record, there was no evidence or 
claim of excessive intoxication such as would prevent the 
defendant from forming the requisite criminal intent for 
robbery.  

The statement, taken in context, indicates that the trial court 
was advising the defendant that, generally, voluntary 
intoxication is not a defense. This is a correct statement of the 
law.  

More importantly, there is no requirement that the trial court 
inform the defendant of possible legal defenses.  

The ultimate standard by which the validity of a guilty plea is 
to be tested is whether the plea represents "a voluntary and 
intelligent choice among the alternative courses of action open 
to a criminal defendant . . . ." State v. Irish, ante p. 814, 820, 
394 N.W.2d 879, 883 (1986); North Carolina v. Alford, 
400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970); State v.
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Turner, 186 Neb. 424, 183 N.W.2d 763 (1971).  
To ensure that the defendant knowingly and intelligently 

enters into such a plea, the trial court must follow certain 
guidelines. As explained in State v. Irish, supra at 820, 394 
N.W.2d at 883: 

1. The court must 
a. inform the defendant concerning (1) the nature of the 

charge; (2) the right to assistance of counsel; (3) the right 
to confront witnesses against the defendant; (4) the right 
to a jury trial; and (5) the privilege against self
incrimination; and 

b. examine the defendant to determine that he or she 
understands the foregoing.  

2. Additionally, the record must establish that 
a. there is a factual basis for the plea; and 
b. the defendant knew the range of penalties for the 

crime with which he or she is charged.  
The Irish test first requires the court to inform the defendant 

of the nature of the charge, the right to assistance of counsel, 
the right to confront adverse witnesses, the right to a jury trial, 
and the privilege against self-incrimination. The trial court 
examined Enfield regarding the extent of his attorney's 
involvement in his case and ascertained that Enfield was 
satisfied with the attorney's representation throughout the case.  
The court then explained the charge and ascertained that 
Enfield understood it. The court then explained that Enfield 
had certain rights afforded by the Constitution of the United 
States and the Constitution of Nebraska, including the right to 
a jury trial. The court also explained that Enfield had a right to 
confront the State's witnesses and had a right against 
self-incrimination. Throughout these explanations, the court 
consistently asked Enfield if he understood his rights and 
whether he understood that entering a plea of guilty would 
waive them.  

The second prong of the Irish test requires that the record 
show there is a factual basis for the plea and that the defendant 
be informed of the range of penalties available for the crime he 
is charged with. The trial court examined Enfield, his attorney, 
and the State's attorney to establish a factual basis for the plea.
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The attorney for the State indicated he had evidence which 
would establish that Enfield grabbed a purse from the victim, 
Judy Bang, on July 19, 1985, in the K-Mart parking lot at 50th 
and L Streets in Omaha, Nebraska. There was a brief struggle; 
Enfield ran away with the purse and was chased by three 
witnesses. When the witnesses caught Enfield, he told them 
where the purse was and they let him go. After a call was 
received by Crime Stoppers, Enfield was arrested as a suspect 
and was separately identified in a lineup by each of the three 
witnesses and the victim. Enfield's attorney indicated that if the 
case were tried to a jury, a conviction was likely. The court then 
ascertained that Enfield understood the charge and believed he 
was guilty. The court also explained the possible sentences 
which could be imposed upon a conviction of robbery and 
ascertained that Enfield understood them.  

It is clear that the Irish guidelines were followed in this case.  
Enfield was given all of the information necessary for him to 
make a voluntary and informed decision to enter a guilty plea.  
The record shows that Enfield understood the nature of the 
charge, the possible penalty, and the effect of his plea. The trial 
court is not required to inform a defendant of the possible 
defenses to the charges against him. The trial court's statement 
that intoxication was not a defense to the crime, taken in 
context, was not erroneous.  

The judgment is affirmed.  
AFFIRMED.  

GRANT, J., participating on briefs.
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STATE OF NEBRASKA, APPELLANT, V. WALTER C. CARLSON, 

APPELLEE.  

394 N.W.2d 669 

Filed October 10, 1986. No. 86-365.  

1. Statutes. In the absence of anything indicating the contrary, statutory language 
should be given its plain and ordinary meaning. Where words of a statute are 
plain and unambiguous, no interpretation is necessary to ascertain the meaning 
of language in a statute.  

2. Criminal Law: Statutes. An essential purpose of a penal statute is to provide 
notice to the ordinary person concerning conduct which is proscribed as 
criminal.  

3. Criminal Law: Statutes: Words and Phrases. As used in Neb. Rev. Stat.  
§ 28-320.01 (Reissue 1985), the phrase "fourteen years of age or younger" 
designates persons whose age is less than or under 14 years, and also designates 
persons who have reached and passed their 14th birthday but have not reached 
their 15th birthday.  

Appeal from the District Court for Douglas County: JERRY 

M. GITNICK, Judge. Exceptions sustained, and cause remanded 
for further proceedings.  

Donald L. Knowles, Douglas County Attorney, and Marc B.  
Delman, for appellant.  

Emil M. Fabian of Taylor, Fabian, Thielen & Thielen, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
Pursuant to Neb. Rev. Stat. §§ 29-2315.01 et seq. (Reissue 

1985) (appeal by county attorney of court rulings or decisions), 
the county attorney for Douglas County appeals the judgment 
of the district court sustaining Walter C. Carlson's pleas in 
abatement, see Neb. Rev. Stat. § 29-1809 (Reissue 1985), and 
dismissing two informations filed against Carlson. Both 
informations charged Carlson with violation of Neb. Rev. Stat.  
§ 28-320.01(1) (Reissue 1985) of the Nebraska Criminal Code, 
which provides: "A person commits sexual assault of a child if 
he or she subjects another person fourteen years of age or 
younger to sexual contact and the actor is at least nineteen years
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of age or older." 
Carlson filed his "PLEA IN ABATEMENT and MOTION 

TO DISMISS," alleging: 
1. The State of Nebraska adduced evidence at the 

Preliminary Hearing tending to show that at all times 
relative to the charges filed herein, the alleged victims had 
already attained the exact age of fourteen (14) years; 

2. That §28-320.01, NEB. REV STAT., (Cum. Supp.  
1984) is only applicable in those situations in which the 
alleged victim is exactly or less than fourteen (14) years of 
age.  

Evidence before the district court conclusively established 
that the age of one victim was 14 years and 10 months, while the 
age of the other victim was 14 years and 3 months. On such 
evidence of each victim's age, the district court sustained 
Carlson's pleas in abatement and dismissed the informations, 
with the following explanation contained in the court's 
dispositive orders: 

The evidence adduced at the preliminary hearing in the 
pending cases established that the alleged victims were 
fourteen years and some months of age. The statute under 
which the Defendant is charged contains, as one of its 
essential elements, proof of the fact that the victim is 
"fourteen years of age or younger." . . .Had the legislature 
intended to expand the period to include the entirety of the 
year following the stated age, it could either have included 
a definition to that effect or used language to express that 
the statute should apply to persons under the age of the 
seventeenth [sic] birthday or younger.  

Referring to construction of the phrase "fourteen years of 
age or younger," the State claims the district court erred in its 
decision that § 28-320.01 "applies only to victims on their 
fourteenth birthday or younger." Carlson contends that 
"fourteen years of age" is an exact and definite boundary 
which excludes those who have "attained an age beyond the 
fourteenth anniversary of their birth." Brief for Appellee at 1.  

The question presented is one of first impression before this 
court and must be answered by our construing the particular 
statute on which the State bases prosecution of Carlson. The
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question is: May those who have attained their 14th birthday 
but not reached their 15th birthday constitute victims within the 
purview of § 28-320.01? 

To assist us in reaching the answer, we rely on definite rules 
for statutory construction. As we stated in Sorensen v. Meyer, 
220 Neb. 457, 462, 370 N.W.2d 173, 177 (1985): "Statutory 
language should be given its plain and ordinary meaning . . .  
and where the words of a statute are plain, direct, and 
unambiguous, no interpretation is necessary to ascertain their 
meaning." (Citations omitted.) In Kellogg Company v.  
Herrington, 216 Neb. 138, 144, 343 N.W.2d 326, 330 (1984), we 
stated: " 'Where words of a statute are plain and 
unambiguous, no interpretation is needed to ascertain their 
meaning, and in the absence of anything to indicate the 
contrary, words will be given their ordinary meaning.' " 
(Quoting Hill v. City ofLincoln, 213 Neb. 517, 330 N.W.2d 471 
(1983).) See, also, State v. Stratton, 220 Neb. 854, 374 N.W.2d 
31 (1985). We also note that an essential purpose of a penal 
statute is to provide notice to the ordinary person concerning 
conduct which is proscribed as criminal. See State v. Ruzicka, 
218 Neb. 594, 357 N.W.2d 457 (1984). See, also, State v. Lynch, 
ante p. 849, 862, 394 N.W.2d 651, 662 (1986) (" 'A crime 
and the elements constituting it must be so clearly expressed 
that the ordinary person can intelligently choose in advance 
what course it is lawful for him to pursue' "). Our statement in 
Adkisson v. City of Columbus, 214 Neb. 129, 133, 333 N.W.2d 
661, 664 (1983), is pertinent to the present task: "We are first 
reminded that a statute should be construed so that an ordinary 
person reading it would get from it the usual, accepted 
meaning." See, also, O'Neill Production Credit Assn. v.  
Schnoor, 208 Neb. 105, 108, 302 N.W.2d 376, 378 
(1981)(" 'Generally speaking, a statute should be construed so 
that an ordinary person reading it would get from it the usual 
accepted meaning. . . .' "). The foregoing well-established 
principles guide us in construing § 28-320.01 concerning a 
victim's age in a criminal sexual assault on a child.  

As pointed out by Carlson, there are jurisdictions which have 
construed the phrase " years of age or younger" to include 
only persons who had not passed a statutorily specified
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anniversary of their birth. See, Knott v. Rawlings, 250 Iowa 
892, 96 N.W.2d 900 (1959) (before the 16th anniversary of 
birth, an individual is under the age of 16 years and after that 
anniversary is over the age of 16); Gibson v. People, 44 Colo.  
600, 99 P. 333 (1908) ("16 years of age or under" excludes 
children who have passed beyond their 16th birthday, for a 
child is 16 years of age on the 16th anniversary of birth and 
thereafter is over 16 years of age); State v. McGaha, 306 N.C.  
699, 295 S.E.2d 449 (1982) (once a child passes the 12th 
birthday, the child is over 12 years of age). However, in 
contrast, other jurisdictions have construed the statutory 
phrase " years of age or younger" to include children who 
had reached the particular birthday stated in the statute but 
have not reached that birthday immediately subsequent to the 
birthday designated in the statute.  

In construing New York's criminal sexual assault statute, the 
court in People ex rel. Makin v. Wilkins, 22 A.D.2d 497, 257 
N.Y.S.2d 288 (1965), was confronted by the phrase "a female 
child of the age of ten years or under." The penal laws of New 
York specified that a sexual assault was a felony if committed 
by a male person 18 years of age or over on "a female child of 
the age of ten years or under," while sexual assault was a 
misdemeanor if committed by a male person 18 years or over on 
a female child "over ten years of age and less than sixteen." The 
victim was 10 years and 3 months of age. Therefore, the 
question was whether a person over 18 years of age who 
carnally abused an infant of the age of 10 years (one who had 
reached the 10th birthday but not reached the 11th birthday) 
was guilty of a felony or a misdemeanor under New York law.  
In Wilkins the court held that a child 10 years and 3 months of 
age was "a child ten years of age" until such child reached its 
11th birthday, so that the felony provisions of the questioned 
statute were activated. Id. at 502, 257 N.YS.2d at 294.  

Statutory construction of the phrase "a person 11 years of 
age or younger" was necessary in State v. Hansen, 404 So. 2d 
199 (Fla. App. 1981). The victim was 11 years and 3 months old.  
The sexual battery statute contained two sections, namely: 

(2) A person 18 years of age or older who commits 
sexual battery upon, or injures the sexual organs of, a
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person 11 years of age or younger in an attempt to commit 
sexual battery upon said person commits a capital felony.  

(3) A person who commits sexual battery upon a person 
over the age of 11 years, without that person's consent, 
and in the process thereof uses or threatens to use a deadly 
weapon or uses actual physical force likely to cause serious 
personal injury shall be guilty of a life felony ....  

Fla. Stat. Ann. § 794.011 (West 1976). When the circuit court 
dismissed the capital-felony violation on account of the victim's 
age, the State appealed. In reversing dismissal of the charge, the 
Florida court stated that the victim "was within the plain 
language of section (2) of the statute addressing victims '11 
years of age or younger' " and explained: "The case, in our 
opinion, presents an instance where, in the choice of maxims of 
statutory construction, the plain meaning rule makes 
unnecessary the application of strict construction principles 
which would govern an ambiguity not resolved by the language 
itself in context." 404 So. 2d at 200. Subsequently, the Supreme 
Court of Florida affirmed the court of appeal's ruling, finding 
the reasoning expressed in the court of appeal's opinion to be 
correct and adopting that opinion "as our own." Hansen v.  
State, 421 So. 2d 504 (Fla. 1982).  

Although addressing and construing a compulsory 
education statute pertaining to children "between the ages of 
seven and sixteen years, inclusive," in Covell v. State, 143 Tenn.  
571, 227 S.W. 41 (1920), the Supreme Court of Tennessee 
determined that a child 16 years and 6 months came within the 
purview of the statute and stated: "It is technically true that one 
reaches a particular age at a fixed or certain point of time, but, 
having attained the designated birthday, one's age, as ordinarily 
alluded to, continues as of the latter birthday until the 
succeeding one is reached." Id. at 572, 227 S.W. at 41.  

Our research has disclosed an interesting decision bearing on 
the question now presented in the case before us. Phillips v.  
State, 588 S.W.2d 378 (Tex. Crim. App. 1979), presented a 
question whether a child who was 14 years, I month, and 5 days 
old was protected by and was classified as a victim under Tex.  
Penal Code Ann. § 22.04(a) (Vernon 1974), which prohibited

878



STATE v. CARLSON 879 

Cite as 223 Neb. 874 

the offense of intentionally, knowingly, recklessly, or with 
criminal negligence causing serious bodily injury "to a child 
who is 14 years of age or younger." The Texas court reasoned: 

[Phillips] contends . . . the phrase "14 years of age" to 
mean one who has reached his fourteenth birthday, but 
that thereafter he was over fourteen years of age, even 
though he had not reached his fifteenth birthday. This 
interpretation of the statute limits the duration of the 
protection afforded to fourteen year olds to a period of 
one day or less....  

. . . [T]he old common law rule [is] that a person attains 
a given age at the last moment of the day preceding the 
anniversary of birth ....  

... Had the Legislature intended to protect only those 
children under fourteen years of age, it would have been a 
simple matter for them to have so provided by the use of 
the phrase "younger than." To say that the Legislature 
deviated from the use of the phrase "younger than 
years of age" used in the other statutes . .. so as to include 
a class of people who were injured only on their birthdate 
does not make sense....  

We hold that Sec. 22.04(a) includes in its protection all 
children who have not attained their fifteenth birthday, 
and that the victim in this case was thus protected.  

588 S.W2d at 380.  
In Canada v. State, 589 S.W.2d 452 (Tex. Crim. App. 1979), 

the court, relying on Phillips v. State, supra, found that the 
phrases "less than fifteen years of age" and "fourteen years of 
age or under" were identical in meaning. 589 S.W.2d at 454.  

Carlson, as well as the cases on which Carlson relies, 
concedes that only those who have passed or attained an age 
beyond their 14th birthday are excluded from the protection of 
§ 28-320.01. Were Carlson's construction accepted, the 
protection of § 28-320.01 would exist for those under the age of 
14 years and would extend to persons during the whole of the 
14th anniversary of their birth, that is, would extend to the 
entire course of the 14th birthday itself. Not only would such 
construction create a very strange class-persons protected on 
and throughout their 14th birthday-but would next lead to an
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argument that the statute's protection does not extend beyond 
that time on a victim's birthday corresponding with the precise 
moment at which a victim was born. Section 28-320.01 cannot 
be so honed to deal in nanoseconds of a victim's age.  

If "less than fourteen years of age" or "under fourteen years 
of age" had been used in § 28-320.01, the protection of that 
statute would terminate when a child reached the 14th birthday.  
Because "less than" or "under" is absent from § 28-320.01, 
while "fourteen years of age or younger" appears in the statute, 
the compelled logical conclusion is that the statute's protection 
extends into and throughout the year immediately following a 
person's 14th birthday. When the plain and unambiguous 
language of § 28-320.01 is considered, see, Sorensen v. Meyer, 
220 Neb. 457, 370 N.W.2d 173 (1985), and Kellogg Company v.  
Herrington, 216 Neb. 138, 343 N.W.2d 326 (1984), to the 
ordinary person "fourteen years of age" means that one has 
passed the 14th birthday but has not reached the 15th birthday.  
Thus, "fourteen years of age" is a temporal condition existing 
on the 14th birthday and continuing until the 15th birthday.  
Any other construction of "fourteen years of age" would be a 
perversion of popular parlance.  

Therefore, we hold that the phrase "fourteen years of age or 
younger," as presently used in § 28-320.01, designates persons 
whose age is less than or under 14 years, and also designates 
persons who have reached and passed their 14th birthday but 
have not reached their 15th birthday. For this reason the district 
court's orders sustaining Carlson's pleas in abatement and 
dismissing the proceedings were in error. The exceptions are 
sustained and the cause is remanded to the district court for 
further proceedings.  

EXCEPTIONS SUSTAINED, AND CAUSE REMANDED 

FOR FURTHER PROCEEDINGS.
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STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 

RELATOR, v. RICHARD H. OSBORNE, RESPONDENT.  

394 N.W.2d 676 

Filed October 17, 1986. No. 85-954.  

Original action. Judgment of disbarment.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

This matter was submitted upon the complaint against 
Richard H. Osborne, made by the Committee on Inquiry of the 
First Disciplinary District, and his voluntary surrender of 
license and consent to the entry of a disciplinary order against 
him.  

Upon due consideration, it is ordered by the court, based 
upon the charges described in the complaint and the 
respondent's voluntary surrender of his license, waiver of 
disciplinary proceedings, and consent to the entry of an order 
of disbarment, that said Richard H. Osborne be, and hereby is, 
disbarred effective October 17, 1986.  

JUDGMENT OF DISBARMENT.  

STATE OF NEBRASKA, APPELLEE, v RICHARD H. JACKSON, 

APPELLANT.  

394 N.W.2d 674 

Filed October 17, 1986. No. 86-050.  

1. Pleadings. General pleadings are to be liberally construed.  
2. . Where there is a conflict between general and specific allegations of a 

pleading, the specific allegations control.  

Appeal from the District Court for Sarpy County: RONALD 

E. REAGAN, Judge. Reversed and remanded with direction.  

J. William Gallup, for appellant.
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Robert M. Spire, Attorney General, and William L.  
Howland, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  
This appeal has its genesis in State v. Jackson, 220 Neb. 656, 

371 N.W.2d 679 (1985) (Jackson I). As that opinion reflects, 
defendant, Richard H. Jackson, pled no contest to a charge of 
second offense driving while intoxicated filed in the county 
court. After accepting defendant's plea, the county court held 
an enhancement hearing, following which defendant was 
convicted as charged and sentenced. Defendant then appealed 
to the district court, which affirmed the judgment and sentence 
of the county court. Thereafter, defendant appealed to this 
court. Since the record did not affirmatively show that 
defendant knew the possible penalties for the offense to which 
he pled, this court remanded the matter with the direction that 
he be permitted to withdraw his plea if he so elected. In such an 
event the county court was directed to hold an evidentiary 
hearing to determine whether defendant was in fact aware of 
the possible penalties for the offense with which he was charged 
at the time he entered his plea. If so, the judgment and sentence 
would stand; if not, the judgment and sentence were to be 
vacated, and defendant would be permitted to plead again.  

Defendant thereafter filed a motion in the county court to 
withdraw his "plea of guilty entered herein on the 8th day of 
May, 1984 . . . ." While the transcript tells us evidentiary 
hearings were held on that motion, we have not been provided 
with a bill of exceptions covering those hearings. The county 
judge's journal entry recites, however, that the motion was 
denied because defendant moved to withdraw a plea of guilty, 
which he had not entered, rather than to withdraw the plea of 
no contest, which he had entered and which was the subject of 
Jackson I. Defendant subsequently appealed that ruling to the 
district court but failed to appear at the hearing. The district 
court "dismissed" the appeal and directed the county court to 
"execute upon the sentence imposed." 

Defendant has again appealed to this court and assigns as
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error the district court's judgment of "dismissal" and its failure 
to "hear and determine" the appeal.  

We agree with defendant's contention that the misdescription 
of the plea in his motion does not provide a basis upon which to 
determine his appeal to the district court nor to this court. The 
transcript reveals that the plea which resulted in Jackson I was 
in fact entered on the 8th day of May 1984. The guiding rules 
are that general pleadings are to be liberally construed, George 
Rose Sodding & Grading Co., Inc. v. City of Omaha, 187 Neb.  
683, 193 N.W.2d 556 (1972), appeal after remand 190 Neb. 12, 
205 N.W.2d 655 (1973), and that where there is a conflict 
between general and specific allegations of a pleading, the 
specific allegations control, Gilbert v. Vogler, 197 Neb. 454, 
249 N.W.2d 729 (1977). There could have been no doubt as to 
which plea defendant referred, for there was but one plea which 
was entered on May 8, 1984. Moreover, the plea to which 
defendant referred was tied to a specific date, the date the plea 
of no contest was entered.  

The county court's ruling did not resolve the issue presented 
by the motion defendant filed pursuant to the mandate of this 
court. Consequently, the district court erred in ordering 
execution of the sentence the county court had imposed.  

Defendant's assignments having merit, the judgment of the 
district court is reversed. The district court is directed to 
remand the cause to the county court and to direct the county 
court to consider and rule on defendant's motion to withdraw 
the plea which was the subject of Jackson I, and to otherwise 
conduct itself in full accordance with this court's mandate in 
Jackson I.  

REVERSED AND REMANDED WITH DIRECTION.  

CAPORALE, J., dissenting.  
Although I agree with the majority's conclusion that 

defendant's misdescription of the plea does not provide a basis 
for resolving this appeal, I nonetheless respectfully dissent. I do 
so because, in my view, the majority's analysis is incomplete 
and for that reason resolves the case incorrectly.  

We have held that any assignment of error which requires an 
examination of the evidence cannot prevail on appeal in the 
absence of a bill of exceptions; the only question presented
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under such circumstances is the sufficiency of the pleadings to 
sustain the judgment of the trial court. State v. Turner, 218 
Neb. 365, 355 N.W.2d 219 (1984); State v. Robinson, 215 Neb.  
449, 339 N.W.2d 76 (1983). Similarly, State v. Richter, 220 Neb.  
551, 371 N.W.2d 125 (1985), refused to consider whether the 
defendant's plea had been voluntarily made because the bill of 
exceptions did not cover the arraignment hearing.  

Thus, in the absence of a bill of exceptions covering the 
hearing held on Jackson's motion to withdraw his plea, we may 
properly consider only whether defendant's motion is sufficient 
to support the order of the county court overruling it.  
Obviously, the order overruling the motion is one of the 
alternative rulings the motion permitted the county court to 
make. Thus, the motion is sufficient to support the county 
court's order.  

In the absence of evidence to the contrary, this court cannot 
conclude that the reason given by the county court for its ruling 
is the only reason which existed. If a proper reason for denying 
the motion was revealed by the evidence, the county court 
reached the right result for the wrong reason. Such an error in 
reasoning would be harmless, and harmless error forms no 
basis for reversing a judgment of guilt. State v. Gregory, 220 
Neb. 778, 371 N.W.2d 754 (1985); State v. Hunt, 220 Neb. 707, 
371 N.W.2d 708 (1985).  

While the majority's resolution rendered unnecessary any 
discussion of defendant's argument that the district court 
lacked jurisdiction to "dismiss" his appeal from the county 
court, the foregoing analysis requires such a discussion.  

It is true that at the relevant time, December 13, 1985, Neb.  
Rev. Stat. § 29-613 (Reissue 1985) (repealed in 1986 Neb. Laws, 
L.B. 529, effective April 10, 1986) provided in pertinent part: 
"The district court shall hear and determine any cause brought 
by appeal from a county court . . . upon the record and may 
affirm, modify, or vacate the judgment or may remand the case 
to the county court for a new trial." Neb. Rev. Stat. § 24-541.06 
(Reissue 1985) provides, as it did at the relevant time, that, with 
an exception not relevant to this case, on appeals from the 
county court the district court may "affirm, affirm but modify, 
or reverse" the county court judgment. Whatever may have
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been the power of a district court under the provisions of 
§ 29-613 or under § 24-541.06 to dismiss an appeal from a 
county court, this case does not reach the issue. This is so 
because notwithstanding the use of the word "dismissal," the 
district court actually, by ordering execution of the county 
court sentence, affirmed the judgment and sentence of the 
county court. Just as defendant's misdescription of his plea did 
not change the true nature of his motion, neither did the district 
court's misdescription of its action change the true nature of its 
judgment. The district court unquestionably possessed power 
under the language of § 29-613, as it does under § 24-541.06, to 
affirm a county court judgment.  

I would affirm the judgment of the district court.  
BOSLAUGH, J., joins in this dissent.  

CHARLYNE WEISS, APPELLEE, V AUTUMN HILLS INVESTMENT CO., 
A JOINT VENTURE, APPELLANT.  

395 N.W.2d 481 

Filed October 24, 1986. No. 85-221.  

I. Directed Verdict. The judge must resolve every controverted fact in favor of the 
party against whom the verdict is sought, and must also give that party the 
benefit of every reasonable inference that can be drawn from the facts in 
evidence. If there is any evidence which will sustain a finding for the party 
against whom the motion is made, the case may not be decided as a matter of 
law.  

2. . The court should direct a verdict only when facts are conceded, 
undisputed, or such that reasonable minds could draw but one conclusion from 
them.  

3. . If a question of fact exists, the case must be submitted to the jury.  
4. Verdicts: Appeal and Error. A jury verdict will not be disturbed on appeal unless 

it is clearly wrong.  
5. Expert Witnesses: Appeal and Error. A trial court's ruling in receiving or 

excluding expert testimony will be reversed only when there has been an abuse of 
discretion.  

Appeal from the District Court for Douglas County: JAMES 

A. BUCKLEY, Judge. Affirmed.
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Milton A. Katskee of Katskee & Henatsch, for appellant.  

Robert V Roach of Welsh, Sibbernsen & Roach, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

GRANT, J.  

Plaintiff-appellee, Charlyne Weiss, brought this action 
against defendant-appellant, Autumn Hills Investment Co., a 
joint venture (Autumn Hills), for personal injuries sustained by 
her on November 1, 1977, when she fell while walking across a 
grassy area adjoining the patio of the garden-level apartment 
plaintiff rented from Autumn Hills. After trial the jury 
returned a verdict in favor of plaintiff in the sum of $231,000.  

Autumn Hills duly appealed to this court, alleging that the 
trial court erred in overruling Autumn Hills' motions for 
directed verdict, in that there was not sufficient evidence to 
sustain a verdict for plaintiff and in allowing two medical 
witnesses to testify and render opinions on the cause of 
plaintiff's injury. Autumn Hills further alleges that the damages 
were excessive and "appear to have been given under the 
influence of passion and prejudice." We affirm.  

With regard to the trial court's alleged error in failing to 
direct a verdict in favor of Autumn Hills, we stated in Sierks v.  
Delk, 222 Neb. 360, 363, 383 N.W.2d 778, 779 (1986): 

The standard governing a trial judge in assessing a 
motion for a directed verdict is well established. The judge 
must resolve every controverted fact in favor of the party 
against whom the verdict is sought, and must also give that 
party the benefit of every reasonable inference that can be 
drawn from the facts in evidence. If there is any evidence 
which will sustain a finding for the party against whom the 
motion is made, the case may not be decided as a matter of 
law. Kahrhoff v. Kohl, 219 Neb. 742, 366 N.W.2d 128 
(1985). In addition, the court should direct a verdict only 
when facts are conceded, undisputed, or such that 
reasonable minds could draw but one conclusion from 
them. Krug v. Laughlin, 208 Neb. 367, 303 N.W.2d 311
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(1981).  
Evidence adduced at the trial showed the following. Mrs.  

Weiss, age 54 at trial, had a long history of back problems. She 
first suffered an injury to her back in a fall at her home in 
Dallas, Texas, in January of 1967. As a result of the fall, she 
suffered a herniated disk in her lower back between the sacrum 
and the lumbar vertebrae. Surgery was performed to remove a 
disk at the S1 level. On August 14, 1967, a second surgery. to 
remove the disk at the lowest lumbar vertebral level, and to do a 
fusion, was performed in connection with that initial back 
injury. On February 9, 1975, after plaintiff had moved to 
Chicago, Illinois, a medical procedure requiring a chemical 
injection to dissolve another disk in her back was performed on 
her lower back at the fourth lumbar vertebral level.  

Plaintiff moved to Omaha, Nebraska, on August 14, 1975.  
Mrs. Weiss experienced two falls between the beginning of 1975 
and April of 1977. On June 9, 1977, Mrs. Weiss underwent back 
surgery in Chicago, Illinois, to correct the fusion performed 
August 14, 1967, and to remove what remained of the disk at L4 
after the chemical injection performed February 9, 1975, 
proved ineffective. After plaintiff was released from the 
Chicago hospital and returned to Omaha at the end of June 
1977, plaintiff was pushed against a wall by her son. Plaintiff 
experienced pain in her throat, left chest, ribs, and in her lower 
back, with pain radiating into her legs. She was checked at a 
hospital and released. The only medical problem from this 
incident was that the surgical incision bled for a time.  

In late summer and early fall of 1977, Mrs. Weiss was 
recovering. She was sleeping without sedatives and doing 
housework without pain. The pain in her legs had subsided.  
According to her personal treating physician, Dr. Dunn, an 
internal medicine specialist in Omaha, Nebraska, in October of 
1977 plaintiff was not experiencing any lower back pain and no 
pain resulting from her condition prior to the June 1977 
operation.  

On August 25, 1977, plaintiff moved into an apartment in a 
complex owned by Autumn Hills. Her apartment was a 
garden-level apartment with a patio door opening onto a large 
grassy area. There was no sidewalk from the patio of her
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apartment to the sidewalk which ran around the perimeter of 
the grassy area. The sidewalk provided passage to the various 
buildings in the complex that faced upon it.  

When plaintiff moved into her apartment, there was an 
exterior lighting system which lighted the entire large grassy 
area, making the whole area, as plaintiff testified, "as light as 
day." Autumn Hills became the owners of the complex in 
August of 1977. On October 31, 1977, the Omaha Public Power 
District removed its poles and lights illuminating the grassy area 
and the sidewalk because Autumn Hills had not paid the bill for 
that service.  

Tenants in the apartments had regularly used the grassy area 
for foot travel. From the time that she moved into the 
apartment, Mrs. Weiss regularly entered and left her apartment 
through the ground-level door on her patio. When the patio 
door was used as an entrance to the apartment, the grassy area 
was used as a walkway. The grassy area was eroded and rutted in 
places because two ground-level gutters, located at the ends of 
two connecting patios (plaintiff's and the next apartment's) 
discharged water over the area. On October 31, 1977, after the 
outdoor lights had been removed, plaintiff talked with one of 
defendant's employees. This employee informed plaintiff of the 
nonpayment of the electrical bill. He also, at that time, was 
adjusting the downspouts which drained over the grassy area, 
so that children playing could not disrupt them. In addition, the 
grass was not regularly mowed, and the area was covered with 
weeds.  

On the evening of November 1, 1977, plaintiff had arranged 
to talk to one of her daughters in Texas. Since she did not have a 
telephone in her apartment, plaintiff was walking to the 
clubhouse building where there was a telephone. She testified 
that she had to go across the grassy area because each of the.  
alternate routes available to her required a stair climb. Plaintiff 
testified that her doctor had told her not to climb stairs. In 
addition, there were no railings on the steps in one portion of 
this route.  

Plaintiff, assisted by her daughter, walked across the grassy 
area toward the sidewalk to the clubhouse. As she started to 
walk westward on the night in question, the area was
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illuminated for a short distance by the lighting from her own 
apartment and by the lighting from the next apartment. The 
area beyond the apartment lights was not illuminated at all 
because of the removal the day before of the exterior lights and 
poles. When plaintiff reached the area that was not illuminated 
by the two apartments, she began to walk directly north toward 
the sidewalk. Within a short distance after turning that 
direction, plaintiff fell when she stepped in a rut in the ground 
which was obscured by weeds. As she fell, plaintiff dragged her 
daughter to the ground with her.  

Two physicians who treated plaintiff in Omaha were called 
as witnesses by the plaintiff, as was Dr. Kane, an orthopedic 
surgeon in Chicago, who testified by deposition. Dr. Dunn, an 
internist, first saw plaintiff in April of 1976, and Dr. Agarwal, 
an orthopedic surgeon, first saw her in September of 1976.  
Both of the Omaha doctors noted that prior to November 1, 
1977, all of Mrs. Weiss' medical problems connected with her 
back were lower back problems. After November 1, 1977, she 
began to present upper back problems. This new area of pain 
indicated to them a new problem.  

After this fall of November 1, 1977, plaintiff again fell on 
January 15, 1978, and injured her knee. The knee injury 
resulted in a tearing of the medial collateral ligament and 
required surgical repair. Dr. Agarwal testified as to plaintiff's 
complaints of back pain after this surgery.  

Plaintiff was hospitalized on January 8, 1979, for further 
testing. A myelogram taken at that time by Dr. Agarwal showed 
a disk injury in plaintiff's spine at the "thoracic/lumbar 
junction, T-12 and L-1." 

In February of 1979 Drs. Agarwal and McKinney performed 
surgery on plaintiff, in the form of a laminectomy, and 
removed a herniated disk from the TI2-L1 disk area. Both Dr.  
Dunn and Dr. Agarwal testified, with a reasonable degree of 
medical certainty, that the fall on November 1, 1977, had 
caused Mrs. Weiss' upper back problems and had aggravated 
her preexisting lower back problems. Dr. Dunn testified: 

Q. [Plaintiff's attorney] Doctor, with respect to her 
lumbar spine and thoracic spine problems, muscle 
spasms, leg problems, is there a specific incident that you
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can state with a reasonable degree of medical certainty 
that you believe is the cause? 

Q. .. . Do you have an opinion? 
A. It is my opinion - I formed this from my 

observations, also discussions with other physicians 
involved - that as she was asymptomatic prior to 
November 1st, that the fall on that date was the inciting 
instance or the injury that has subsequently caused her 
problems.  

Dr. Agarwal testified, with a reasonable degree of medical 
certainty, that plaintiff's November 1 fall caused her thoracic 
spine injury. He also stated that the prior lower back problems 
contributed to the problems of the injury of November 1, 1977.  
Both physicians testified as to knowledge of several falls 
plaintiff experienced both before and after her fall of 
November 1, 1977. Both physicians explained in detail their 
opinion that, despite plaintiff's various falls, the November 1, 
1977, fall was in fact the cause of her thoracic back problems 
and the aggravation of her lower back problems.  

As stated, Mrs. Weiss was 54 years old at the time of trial.  
Her life expectancy was 25.73 years. Her doctors testified that 
she will experience chronic pain for the rest of her life. The 
management of this pain, and the associated medical problems, 
will require at least four doctor visits a year and will involve an 
extensive need for pharmaceuticals at an estimated cost of 
$1,700 a year.  

As a result of her injury, she suffered a large herniated disk at 
the T12-L1 level. It required two surgical procedures to 
partially alleviate this difficulty.  

Our review of the facts shows that the trial judge was correct 
in overruling Autumn Hills' motions for directed verdict. There 
was sufficient evidence to support the jury's verdict for 
plaintiff. No error is alleged in the reception of evidence during 
the trial nor as to the instructions given by the court. There was 
evidence (1) that the area where Mrs. Weiss fell was used by 
many people, thereby making it a common area; (2) that the 
area where she fell was unsafe due to ruts caused by erosion 
from water captured by Autumn Hills and released by it in a
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specific manner and in a specific place; (3) that the area where 
she fell was not marked as an unsafe area; (4) that the area was 
not illuminated at the time of the accident, although it had been 
illuminated until the day before her fall; (5) that she stepped in a 
rut covered by weeds and fell to the ground; and (6) that she 
sustained damages including medical bills, and damages from 
physical pain and suffering which was not in existence 
immediately prior to the fall.  

Conflicting evidence also was adduced, primarily through 
the cross-examination of plaintiff and plaintiff's witnesses.  
Plaintiff's evidence was not sufficiently rebutted on 
cross-examination of witnesses or by Autumn Hills' evidence to 
allow a directed verdict. Questions of fact were presented.  

The matter was submitted to the jury on plaintiff's theories 
that Autumn Hills was negligent in failing to exercise 
reasonable care in maintaining in a safe condition the area 
where plaintiff fell and in failing to warn plaintiff of a 
dangerous condition in the area, and on defendant's denial of 
any negligence and its contention that plaintiff was 
contributorily negligent and had assumed the risk. The trial 
court instructed the jury as to the duty of a landlord, such as 
Autumn Hills, in keeping common areas of leased premises safe 
for the use of tenants who act in a manner free from 
contributory negligence.  

We stated in Schwab v. Allou Corp., 177 Neb. 342, 349, 128 
N.W.2d 835, 840 (1964): 

The doctrine by which the landlord is held responsible for 
exercise of reasonable care to keep in a reasonably safe 
condition common passageways in leased premises over 
which he has retained possession and control applies and 
extends to the duty of removing ice or snow where he has 
assumed such duty under circumstances on which the 
tenants have a right to rely on its performance.  

In Esbenshade v. National Life Ins. Co., 208 Neb. 216, 303 
N.W.2d 272 (1981), we held it was a question of fact whether a 
landlord was guilty of negligence in extending guy wires 
supporting a newly planted tree several feet beyond the tree 
planted in the common area of the apartment building, where a 
tenant tripped over the wire while walking to her car. As stated
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in Esbenshade, supra at 218, 303 N.W.2d at 274, the facts 
showed that "Mrs. Esbenshade maintained that she was 
unaware of the presence of the guy wires and did not see them 
on the morning in question because of the absence of adequate 
light, either natural or artificial." 

In the instant case the grassy common area was eroded and 
uneven because of water drainage, and therefore dangerous for 
those walking there. While plaintiff knew generally about the 
condition of the grassy area, she could not see the specific 
dangers because of the weed covering and the absence of the 
usual exterior lighting. There was sufficient evidence to present 
a fact question both as to the negligence of Autumn Hills and as 
to the contributory negligence of plaintiff. The trial court was 
correct in refusing to direct a verdict for Autumn Hills.  

The second issue raised by Autumn Hills is whether there was 
sufficient evidence to sustain the verdict and the judgment. "A 
jury verdict will not be disturbed on appeal unless it is clearly 
wrong." Poppe v. Petersen, 221 Neb. 877, 884, 381 N.W.2d 
534, 538 (1986). There was sufficient competent evidence, as set 
out above, upon which the jury could find for plaintiff. Vacek 
v. Ames, 221 Neb. 333, 377 N.W.2d 86 (1985). As stated above, 
a question of fact existed on which reasonable persons could 
differ. There was sufficient evidence to support a verdict for 
plaintiff.  

Autumn Hills also assigns as error the trial court's ruling 
allowing two of plaintiff's doctors to testify as to the cause of 
her injury. Autumn Hills contends it was error to permit Drs.  
Dunn and Agarwal to give their "opinions on causation for 
which there was a lack of proper and sufficient foundation." 
Each doctor was fully qualified in his particular field of 
expertise. No medical testimony was adduced by Autumn Hills 
contradicting the testimony of any of the doctors called to 
testify by plaintiff.  

Autumn Hills argues in its brief that there were other falls 
which explain causation, particularly when the diagnosis of the 
injury was made approximately 14 months after the fall in 
question. This raises a question of fact, based on defendant's 
cross-examination of plaintiff's doctors. Autumn Hills 
presented no other evidence. The doctors' opinions were
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properly admitted and constituted evidence that the jury could 
choose to either believe or disbelieve.  

With regard to whether the doctors' testimony was properly 
admitted, we note that "a trial court's ruling in receiving or 
excluding expert testimony will be reversed only when there has 
been an abuse of discretion." Aetna Cas. & Surety Co. v.  
Nielsen, 222 Neb. 92, 93, 382 N.W2d 328, 329 (1986).  

Reviewing the record as a whole, we cannot say that the trial 
judge abused his discretion in allowing the doctors to testify.  
There was proper and sufficient foundation for the doctors to 
state their medical opinions as to the cause of plaintiff's injury 
which they treated as her physicians.  

The remaining assignment of error is that the damages were 
excessive. Autumn Hills does not, in its brief, present any 
specific reasons in contending that the damages are excessive, 
and does not review the evidence on damages to establish the 
contention that the damages were excessive. Autumn Hills 
merely reiterates its contentions that the evidence was 
insufficient, and alleges as a conclusion that the damages are 
excessive.  

A brief review of evidence shows that Drs. Dunn, Agarwal, 
and McKinney provided medical services to plaintiff of a value 
of approximately $9,000 in their treatment of plaintiff's injuries 
received in the fall in question. Medical testimony attributed 80 
percent of $1,970.70 in hospital charges by Archbishop Bergan 
Mercy Hospital to the fall. Substantial prescription medication 
was furnished by various pharmacies. Dr. Dunn testified that 
future medical expenses for medication would be 
approximately $1,700 per year, and Dr. Agarwal testified that 
future medical treatment would be necessary. The record 
establishes that plaintiff has a life expectancy of 25.73 years.  
There was substantial evidence as to the nature and extent of 
plaintiff's injury, as to her disability, as to her pain and 
suffering, and as to her medical expenses-all as experienced up 
to the date of trial and reasonably certain to be experienced in 
the future. The jury was properly instructed on those elements 
of damages, and no complaint is made as to those instructions.  
We do not find that the damages awarded plaintiff were 
excessive. The judgment is affirmed.  

AFFIRMED.
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WHITE, J., participating on briefs.  
CAPORALE, J., dissenting.  
I respectfully dissent because, in my view, a proper 

application of this jurisdiction's prior decisions to the facts of 
this case required the trial court to dismiss plaintiff's action at 
the close of all the evidence, as requested by the defendant.  

Neb. Rev. Stat. § 25-21,185 (Reissue 1985) bars a plaintiff 
from recovery if, upon a comparison of the plaintiff's 
negligence with that of the defendant, the defendant was guilty 
of less than gross negligence and the plaintiff was guilty of more 
than slight negligence. I recognize the statute also provides that 
all questions of negligence and contributory negligence shall be 
for the jury. This court has held, however, that where the 
evidence shows that plaintiff's negligence is more than slight as 
a matter of law, plaintiff's action should be dismissed or a 
verdict directed in favor of the defendant. Lyon v. Paulsen 
Building & Supply, Inc., 183 Neb. 365, 160 N.W.2d 191 (1968); 
Kirchner v. Gast, 169 Neb. 404, 100 N.W.2d 65 (1959).  
. In deciding whether a plaintiff was negligent in walking on 

dark, exterior premises, it is proper to consider all the 
circumstances of each case, including the nature of the 
premises, any necessity for walking on the premises, the 
availability of alternative routes, the plaintiff's familiarity or 
lack of familiarity with the premises, the extent to which others 
had used and were using the premises when the injury occurred, 
any warnings of danger, the plaintiff's ability to obtain means 
of lighting the way, the nature and degree of darkness, and the 
precautions taken by the plaintiff. Annot., Premises Liability: 
Proceeding in the Dark Across Exterior Premises as 
Contributory Negligence, 23 A.L.R.3d 441 (1969).  

This court has considered those factors in a variety of 
contexts. In Gardner v. Metropolitan Utilities District, 134 
Neb. 163, 278 N.W. 137 (1938), a plaintiff carrying groceries 
into her pantry fell through a trapdoor and into the cellar. This 
court found that " [h]er negligence in stepping into the darkened 
room, where she well knew that the floor was a trapdoor 
regularly opened upon the cellar steps, was more than slight 
negligence and defeated her recovery." Id. at 165-66, 278 N.W.  
at 138.
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In Wentink v. Traphagen, 138 Neb. 41, 291 N.W. 884 (1940), 
the plaintiff had never been in the dark basement before and 
thus struck two matches to light his way. The matches went out, 
and plaintiff, instead of returning for more matches or another 
light source, continued walking in the basement. He fell into a 
pit and was seriously injured. In affirming the trial court, which 
had dismissed plaintiff's case at the close of all the evidence, this 
court found significant the facts that plaintiff had never been in 
the basement before and that there was no emergency, peril, or 
need for speed requiring the plaintiff to go forward.  

In Lepley v. Von Dorn, 139 Neb. 410, 297 N.W. 642 (1941), 
this court relied upon Wentink v. Traphagen and affirmed the 
trial court's determination that a plaintiff was sufficiently 
contributorily negligent to bar her recovery as a matter of law 
when she injured herself by falling from a step of a dark and 
unfamiliar bathroom. The court set out the facts and the 
inescapable conclusion: 

This situation is presented. A woman, her eyes adjusted 
to the bright light of the bathroom, turned out that light 
and opened the door into the hall where the light was less 
brilliant than it had been in the bathroom. Knowing that 
the step was there, but forgetting about it, she stepped 
from the dark bathroom into the hall and fell, to her 
injury. Whether she slipped on the sill, lost her balance as a 
result of the lower elevation of the hall floor, or just what 
happened is left to speculation and conjecture. Obviously 
Mrs. Johnson, at the moment before she stepped into the 
hallway, had three courses open to her,-she could wait 
until her eyes became adjusted to the light before 
proceeding; she could have turned on the bathroom light, 
which, when the door was open, clearly lighted the hall, 
and determined the nature of the hallway; and she could 
proceed, forgetful of the step, into what the plaintiff 
contends was a dark hall and a dangerous situation. She 
apparently took the last course. The conclusion is 
inescapable that Mrs. Johnson's own act was the 
proximate cause of the accident.  

Id. at 412-13, 297 N.W. at 643.
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In Kelley v. Luke, 140 Neb. 283, 299 N.W. 593 (1941), a 
woman entered a dimly lit coffeeshop in which she had never 
been before. She failed to watch where she was walking and was 
injured when she fell off a step. This court again cited 
Wentink v. Traphagen and pronounced the conclusion to be 
"inescapable that the accident was caused by the failure of 
plaintiff to exercise due care for her own safety." Id. at 289, 299 
N.W. at 596.  

In Weitz v. United States Trust Co., 143 Neb. 703, 10 N.W2d 
623 (1943), plaintiff knew he was entering a semidark room in 
which there was an elevator shaft. He also knew where the light 
switches were located but chose not to turn on the lights and fell 
into the pit. This court concluded plaintiff was "the author of 
his own injury" and thus affirmed the trial court's finding that 
plaintiff was contributorily negligent in a degree sufficient to 
bar his recovery as a matter of law. Id. at 710, 10 N.W.2d at 627.  

In Johnson v. Goodier, 182 Neb. 172, 153 N.W.2d 445 
(1967), a guest in an unfamiliar home sought to go to the 
bathroom; entered a dark and unlighted room; opened the 
basement door, thinking it was the bathroom door; stepped 
forward; and fell down the basement stairs. This court, again 
citing Wentink v. Traphagen, concluded that the plaintiff, in 
walking in darkness in an unfamiliar place, was guilty of 
negligence sufficient to bar recovery as a matter of law.  

In Leary v. Martin K. Eby Constr Co., Inc., 191 Neb. 575, 
216 N.W2d 750 (1974), a woman left her house during the 
darkness and walked over a tarpaulin to get her mail. She 
tripped over a trowel underneath the tarpaulin and was injured.  
This court held: 

[T]he plaintiff was capable of understanding and 
discretion, had knowledge of the dangers she was about to 
encounter, and failed to exercise ordinary care and 
prudence to avoid the very defects and dangers of which 
she knew or should have known, and was therefore guilty 
of contributory negligence as a matter of law.  

Id. at 578, 216 N.W2d at 752.  
Similar results have been reached by other jurisdictions. See, 

e.g., Maher v. Voss, 48 Del. 45, 98 A.2d 499 (1953); Yoder v.  
Greenwald, 246 So. 2d 148 (Fla. App. 1971); Conroy v.
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Kleinman Realty Co., 288 Minn. 61, 179 N.W2d 162 (1970); 
Mourning v. Interlachen Country Club, 280 Minn. 94, 158 
N.W2d 244 (1968); Posin v. Hotel, 45 Ohio St. 2d 271, 344 
N.E.2d 334 (1976).  

The majority opinion not only absolves plaintiff of any 
responsibility for her own conduct but rewards her indifference 
to her own safety. I do not know that our society can long 
survive such a rule of law. I would therefore have applied the 
rule developed in our earlier cases: that one who, absent 
especial circumstances requiring him or her to act, proceeds 
into the dark is guilty of contributory negligence more than 
slight as a matter of law and thus barred from recovery.  

In the case before us, rather than forgo placing a 
nonemergency phone call scheduled for the dark hours or bear 
the trauma attendant to an unnecessary climb of stairs, plaintiff 
elected to risk life and limb by stepping into and traversing an 
area she knew to be dark and uneven. She was therefore 
negligent in a degree more than slight as a matter of law and 
should bear the consequences of her own folly.  

BOSLAUGH and HASTINGS, JJ., join in this dissent.  

IN RE COMPLAINT OF THE FEDERAL LAND BANK OF OMAHA.  

FEDERAL LAND BANK OF OMAHA, APPELLANT, V. MIDWEST 

ELECTRIC MEMBERSHIP CORPORATION, APPELLEE.  

395 N.W.2d 488 

Filed October 24, 1986. No. 85-493.  

1. Nebraska Power Review Board: Jurisdiction. The Nebraska Power Review 
Board has no power or authority not specifically conferred upon it by statute or 
by construction necessary to accomplish the purpose of the statutes creating it.  

2. Nebraska Power Review Board: Public Utilities: Electricity. The Nebraska 
Power Review Board exists to avoid and eliminate conflict and competition 
among suppliers of electricity, to avoid and eliminate duplication of facilities 
and resources, and to facilitate the settlement of rate disputes; all to the end of 
providing Nebraskans with adequate electric service at as low an overall cost as 
possible.  

3. Nebraska Power Review Board: Public Utilities: Electricity: Words and
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Phrases. Payment of another's past-due electric use charges is not a term "under 
which service is to be furnished" of the nature which Neb. Rev. Stat. § 70-1017 
(Reissue 1981) empowers the Nebraska Power Review Board to consider.  

4. Nebraska Power Review Board: Appeal and Error. A decision of the Nebraska 
Power Review Board is to be affirmed if it is supported by the evidence and is 
reasonable and not arbitrary.  

Appeal from the Nebraska Power Review Board. Reversed 
and remanded with direction.  

James J. DeMars of Barlow, Johnson, DeMars & Flodman, 
for appellant.  

Patrick R. McDermott, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
The Federal Land Bank of Omaha complained to the 

Nebraska Power Review Board that Midwest Electric 
Membership Corporation declined the bank's applications for 
electric service to power each of the two irrigation wells on 
certain lands the bank had acquired. Midwest Electric's refusal 
to supply electricity was based on the grounds that there were 
delinquent charges due Midwest Electric from the previous 
owners of the lands and that the bank's applications were 
untimely. The board found that the bank's applications were 
untimely and dismissed the complaint. In its appeal to this court 
the bank assigns as operative errors the board's (1) failure to 
find that the bank is not responsible for the charges due 
Midwest Electric from the prior owners and (2) finding that 
Midwest Electric had a right to enforce its application deadline.  
We reverse and remand with the direction that the board order 
Midwest Electric to approve the bank's applications.  

The bank held a first mortgage on certain irrigated croplands 
owned by Mahloch Farms, Inc., in Perkins County, which were 
farmed by its tenant, Melvin Wasserman. For several years 
Midwest Electric had been supplying electric service to Mahloch 
Farms and, in accordance with Mahloch Farms' instruction, 
billed Wasserman. In 1983 Mahloch Farms filed for protection 
under the federal bankruptcy laws. On the advice of its attorney
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that the bankruptcy court would be responsible for electricity 
charges, Midwest Electric continued to provide Mahloch Farms 
with electric service and to bill Wasserman. Midwest Electric 
did not at any time submit any bills to the trustee in bankruptcy, 
explaining that bankruptcy proceedings were a "new thing" for 
it.  

At some time, Wasserman quit farming the lands. As a 
consequence, on March 2, 1984, the trustee entered into a lease 
with Dennis Hutt, whereby Hutt farmed the lands as a tenant of 
the trustee. On September 19, 1984, the trustee conveyed title in 
and to the lands to the bank. The trustee's deed was filed in the 
office of the Perkins County clerk on September 28, 1984.  

In the meantime, Midwest Electric continued to send bills to 
Wasserman. Around the time Hutt's lease expired, February 
28, 1985, Midwest Electric sent a notice of disconnection to 
Wasserman, and service was disconnected in April of 1985. The 
bank then contacted Midwest Electric and learned for the first 
time that there were past-due electric bills in the amount of 
$38,279.43 for electricity furnished to Mahloch Farms.  
Midwest Electric advised the bank it would receive no electricity 
until those bills were paid, and the bank filed its applications on 
April 12, 1985.  

There is evidence that for the past 35 years Midwest Electric 
has had a policy of not providing service if its bills during the 
past season have not been paid, although in this case Midwest 
Electric provided service for the 1984 irrigation season even 
though bills from the 1983 irrigation season went unpaid.  
Midwest Electric also had an unwritten policy which set an 
application deadline of October 1, 1984, for electricity to be 
delivered during the next irrigation season. The policy had been 
waived in several cases and did not apply to any property 
already receiving electricity, because the contracts for electrical 
service contained a "succession clause" continuing service from 
year to year. The application deadline policy was adopted 
around 1974, when Midwest Electric had backlogs of 3 or 4 
years in providing electric power. Midwest Electric had no 
backlog when it denied the bank's applications, and the 
testimony of Midwest Electric's general manager was that if 
there had been no past-due bills, the bank would not have had
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to reapply for electric service.  
The only physical action required to provide the bank with 

electricity would be to reconnect some line clamps, an easy 
process involving a two-man crew for a short time. In addition, 
some bookkeeping might be involved in reestablishing electrical 
service.  

In rendering its decision the board found: 
Midwest has established a policy that applications for the 
upcoming irrigation season must be made no later than 
October 1 of the year preceding the period for which the 
irrigation service is requested. The Board FINDS the 
policy of Midwest is reasonable and economically feasible 
as prescribed by the Nebraska Statutes, 70-1017, R.R.S., 
1943, because in order to control the growth of irrigation 
service they [sic] must be able to regulate the peak 
demands on MEMC's electrical system. By using a 
systematic method of controlling the growth of peak 
demand, Midwest is able to plan for upcoming periods of 
time, not only properly controlled load growth but other 
things as well including rates and the necessary time 
needed for construction for provision of electrical service 
to new customers.  

Contrary to the claim made in connection with the bank's 
first operative assignment of error, the board properly declined 
to determine whether a supplier of electricity may refuse to 
supply electricity to a subsequent owner of land unless and until 
such subsequent owner pays the past-due electric use charges 
incurred by the prior owner of land, for the board does not have 
the power or authority to decide that question.  

The board has no power or authority not specifically 
conferred upon it by statute or by construction necessary to 
accomplish the purpose of the statute. Lincoln Electric System 
v. Terpsma, 207 Neb. 289, 298 N.W2d 366 (1980); City of 
Auburn v. Eastern Nebraska Public Power Dist., 179 Neb. 439, 
138 N.W2d 629 (1965).  

It has been said the board exists to avoid and eliminate 
conflict and competition among suppliers of electricity, to 
avoid and eliminate duplication of facilities and resources, and 
to facilitate the settlement of rate disputes; all to the end of
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providing Nebraskans with adequate electric service at as low 
an overall cost as possible. Lincoln Electric System v. Terpsma, 
supra; Neb. Rev. Stat. § 70-1014 (Reissue 1981).  

Specifically, Neb. Rev. Stat. § 70-1017 (Reissue 1981) 
provides: 

Any supplier of electricity at retail shall furnish service, 
upon application, to any applicant within the service area 
of such supplier if it is economically feasible to service and 
supply the applicant. The electric service shall be 
furnished by the supplier within a reasonable time after 
the application is made. If the supplier and the applicant 
cannot agree upon any of the terms under which service is 
to be furnished, or if the applicant alleges that the supplier 
is not treating all customers and applicants fairly and 
without discrimination within the same rate class, the 
matter shall be submitted to the board for hearing and 
determination.  

Payment of another's past-due electric use charges is not a 
term "under which service is to be furnished" of the nature 
which § 70-1017 empowers the board to consider. The "terms 
under which service is to be furnished" relate to those matters 
for which the board exists; for example, the avoidance and 
elimination of conflict and competition among suppliers of 
electricity, the avoidance and elimination of the duplication of 
facilities and resources, and the facilitation of rate dispute 
settlements. See In re Complaint by Morris Tp., 49 N.J. 194, 
206, 229 A.2d 516, 522 (1967), which states " 'to the extent, for 
such length of time and under such terms and conditions as may 
be ordered . . .' " was to be read in light of the purpose to be 
accomplished by the board of public utility commissioners.  

We thus move on to the second assignment, that the board 
erred in finding Midwest Electric had a right to enforce its 
application deadline.  

In order to resolve the issue this assignment presents, we 
must first reacquaint ourselves with the scope of this court's 
review. Neb. Rev. Stat. § 70-1016 (Reissue 1981) provides that 
an appeal from the board may be taken to this court "in the 
same manner as appeals are taken from decisions of the Public 
Service Commission." We have held that an action of the Public
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Service Commission will be affirmed on appeal if it is 
supported by evidence in the record and is not arbitrary, 
capricious, unreasonable, or otherwise illegal. In re 
Application of Regency Limo, 222 Neb. 684, 386 N.W2d 444 
(1986); In re Application of Northwestern Bell Tel. Co., 218 
Neb. 563, 357 N.W2d 443 (1984). Thus, while we have held that 
the evidentiary rules contained in Neb. Rev. Stat. § 84-914 
(Reissue 1981) apply to matters before the board, City of 
Lincoln v. Nebraska RR Dist., 191 Neb. 556, 216 N.W2d 722 
(1974), we have determined that a decision of the board, unlike 
one arising under Neb. Rev. Stat. § 84-918 (Reissue 1981), is to 
be affirmed if it is supported by the evidence and is reasonable 
and not arbitrary. In re Applications ofNebraska PR Dist., 215 
Neb. 8, 337 N.W.2d 107 (1983); Lincoln Electric System v.  
Terpsma, supra. (Appeals arising under § 84-918 are reviewed 
by this court de novo on the record. Department of Health v.  
Grand Island Health Care, ante p. 587, 391 N.W2d 582 (1986); 
Haeffner v. State, 220 Neb. 560, 371 N.W2d 658 (1985).) 

The decision of the board is not, however, supported by the 
evidence and is therefore unreasonable and arbitrary. There is 
nothing in the record which demonstrates that denial of the 
bank's applications has anything to do with competition, 
facilities, resources, or rate disputes, or, for that matter, with 
anything mentioned in the board's order. Midwest Electric's 
own evidence is that but for the fact that the prior owners did 
not pay for electricity provided to them, the bank, as the 
successor owner of the lands, would not have needed to reapply 
for continued service. Moreover, such reason as may have 
existed for the deadline policy no longer obtains, and, more 
importantly, electricity was being provided to the bank at the 
time of the unpublished deadline. The sole logical conclusion 
compelled by the evidence is that Midwest Electric's deadline 
policy does not apply to the case before us.  

The board's decision is reversed and the cause remanded with 
instruction that the board order Midwest Electric to approve 
the bank's applications.  

REVERSED AND REMANDED WITH DIRECTION.
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STATE OF NEBRASKA, APPELLEE, v. REx R. STASTNY, JR., 

APPELLANT.  

395 N.W.2d 492 

Filed October 24, 1986. No. 85-665.  

1. Pleas. The defendant must be advised of the possible range of penalties, 

including a mandatory minimum sentence of incarceration, before a plea can be 

accepted.  
2. Pleas: Records. Where a guilty plea would inevitably result in jail time for the 

defendant, the record must demonstrate that the defendant knew of the 

mandatory minimum jail sentence as well as the maximum range of penalties in 

order for the plea to be considered intelligent and voluntary.  
3. Pleas. There is no requirement in this state that the sentencing court must inform 

a defendant contemplating a guilty plea of the possibility of probation, but 

where the sentencing court's discretion has been limited by the Legislature's 

requirement of a minimum incarceration, the defendant is entitled to be advised 

of that fact before entering a plea.  

Appeal from the District Court for Douglas County: PAUL J.  
HICKMAN, Judge. Remanded for further proceedings.  

Edward W. Hasenjager, for appellant.  

Robert M. Spire, Attorney General, and William L.  
Howland, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

and SHANAHAN, JJ.  

WHITE, J.  
This is an appeal from an order of the district court for 

Douglas County, Nebraska, which affirmed the judgment and 
sentence of the municipal court of the city of Omaha for the 
offense of driving while intoxicated, second offense (Neb. Rev.  
Stat. § 39-669.07 (Reissue 1984)). We remand the matter for a 
hearing to determine whether the appellant had knowledge of 
the minimum sentence possible on conviction when he entered 
his plea of guilty to the charge.  

The two assignments of error are directed to whether the 
motion of the appellant for leave to withdraw his plea should 
have been granted by the municipal court.  

Initially, we observe that a violation of § 39-669.07 is a Class 
W misdemeanor (Neb. Rev. Stat. § 28-106 (Reissue 1985)). The
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penalty for conviction of a second offense DWI is "mandatory 
thirty days imprisonment and five hundred dollars fine." There 
is no dispute that the appellant was advised that the penalty on 
conviction was 30 days in jail and a $500 fine. However, 
§ 39-669.07 also provides in pertinent part in subsection (2) of 
that section: 

If the court places such person on probation or 
suspends the sentence for any reason, the court shall, as 
one of the conditions of probation or sentence suspension, 
order such person not to drive any motor vehicle in the 
State of Nebraska for any purpose for a period of six 
months from the date of the order and such order of 
probation shall include as one of its conditions 
confinement in the city or county jailfor forty-eight hours 

(Emphasis supplied.) It is also not disputed that the court did 
not advise the appellant of the mandatory jail confinement if he 
were placed on probation.  

After the appellant's plea of guilty was accepted, but before 
sentencing, the appellant moved to withdraw the plea, 
contending that he was not aware at the time he entered the plea 
that if he successfully obtained probation, he would 
nevertheless be required to serve a 48-hour term in jail. The 
court denied the motion and sentenced the appellant to a term 
of 30 days in jail and ordered him to pay a $500 fine. This 
appeal follows.  

The rule that a defendant who pleads guilty must be advised 
of the possible penalties before the plea is accepted was 
articulated in State v. Lewis, 192 Neb. 518, 521, 222 N.W.2d 
815, 818 (1974), although the court observed that the practice 
"is one of long standing in [Nebraska] and antedates . .. State 
v. Turner [186 Neb. 424, 183 N.W.2d 763 (1971)]." In Lewis the 
court formulated the procedure followed in State v. Curnyn, 
202 Neb. 135, 274 N.W.2d 157 (1979), stating that 

in order that the fact of whether or not the defendant was 
aware of the possible penalties at the time she entered her 
plea may be reliably determined, we decide that, without 
vacating the judgment of conviction or the sentence, the 
cause shall be remanded . ... If the court finds that she
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was not aware of the penal consequences of the plea, the 
judgment of conviction shall be deemed vacated and she 
shall be permitted to plead again.  

Lewis, supra at 522-23, 222 N.W2d at 818.  
In State v. Irish, ante p. 814, 820, 394 N.W.2d 879, 883 

(1986), we stated that "in order to support a finding that a plea 
of guilty or nolo contendere has been entered freely, 
intelligently, voluntarily, and understandingly . . . the record 
must establish that . . . the defendant knew the range of 
penalties for the crime with which he or she is charged." 

We then pass to the essential issue, Is a statute's mandatory 
jail time provision in a probation order a possible "penalty"? 
We do note that no case in Nebraska has required a sentencing 
court to inform a defendant contemplating a guilty plea of the 
possible restrictions of freedom of movement in an order of 
probation. For that matter, no authority exists in this state that 
requires the defendant to be informed of the possibility of 
probation at all. We do not propose to make such a requirement 
now, except where, as here, the Legislature has seen fit to limit a 
trial judge's discretion and require incarceration as a term of 
probation. Mandatory confinement is a sentence, as well as 
confinement as a term of probation is penal. Jail time is jail 
time. Under no circumstances was appellant going to escape 
incarceration if found guilty, whether for 2 days or 30 days. He 
was entitled to be advised of that fact, and therefore we remand 
for the purpose of determining if in fact he had such knowledge 
at the time he entered the plea. In view of the uniqueness of the 
question, we confine the effect of the rule announced today to 
be prospective only.  

REMANDED FOR FURTHER PROCEEDINGS.  

GRANT, J., participating on briefs.
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TERESA M. COLE, APPELLANT, v. RONNIE L. COLE, APPELLEE.  

395 N.W.2d 494 

Filed October 24, 1986. No. 85-678.  

Appeal from the District Court for Red Willow County: 
JACK H. HENDRIX, Judge. Affirmed.  

Leonard P. Vyhnalek of McCarthy, McCarthy & Vyhnalek, 
for appellant.  

John J. Battershell, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

This is an appeal from an order modifying the custody 
provisions of a decree of dissolution of the parties' marriage.  
The modification order changed custody of the parties' minor 
child from the appellant mother to the appellee father. Custody 
matters are initially entrusted to the sound discretion of the trial 
judge, which matters, on appeal, will be reviewed de novo on 
the record and affirmed in the absence of an abuse of the trial 
judge's discretion. In our de novo review, where the evidence is 
in conflict, we will give weight to the fact that the trial judge 
observed and heard the witnesses and accepted one version of 
the facts rather than another. Chalupa v. Chalupa, 220 Neb.  
704, 371 N.W.2d 706 (1985); Parsons v. Parsons, 219 Neb. 736, 
365 N.W.2d 841 (1985). After reviewing the matter de novo on 
the record, we find no abuse of the discretion of the trial court, 
and we find that custody of the minor child should be changed 
as ordered by the trial court.  

AFFIRMED.
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DANIEL P. McELROY, APPELLANT, V. JACQUELINE MCELROY, 

APPELLEE.  

395 N.W.2d 142 

Filed October 24, 1986. No. 85-863.  

Appeal from the District Court for Douglas County: PAUL J.  
HICKMAN, Judge. Affirmed.  

Annette E. Mason of Ross & Mason, P.C., for appellant.  

Joni R. Kerr of Kennedy, Holland, DeLacy & Svoboda, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

Daniel P. McElroy appeals from a judgment entered by the 
district court for Douglas County, Nebraska, which modified a 
previous order regarding the custody of the parties' minor 
child. The earlier order granted to McElroy and his former 
wife, Jacqueline McElroy, joint custody of their minor child.  
By its subsequent judgment the court terminated joint custody 
and granted sole custody to Jacqueline McElroy with 
reasonable rights of visitation in Daniel McElroy. The 
judgment further permitted Jacqueline McElroy to remove the 
minor child from Omaha, Nebraska, to her new home in 
Council Bluffs, Iowa. We have reviewed the record de novo, as 
we are required, to determine whether the district court abused 
its discretion. See, Chalupa v. Chalupa, 220 Neb. 704, 371 
N.W.2d 706 (1985); Parsons v. Parsons, 219 Neb. 736, 365 
N.W.2d 841 (1985). Our review of the record de novo leads us to 
the conclusion that the district court did not abuse its 
discretion, and therefore the judgment entered by the district 
court should be affirmed. The judgment is affirmed.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. WALTER LEE BRADFORD, 

APPELLANT.  

395 N.W.2d 495 

Filed October 24, 1986. No. 85-881.  

1. Postconviction. An evidentiary hearing on a motion seeking postconviction 
relief is not required when the motion, files, and records of the case show the 
defendant is not entitled to relief.  

2. -. An applicant proceeding under the Nebraska Postconviction Act, Neb.  
Rev. Stat. §§ 29-3001 et seq. (Reissue 1985), must allege facts amounting to a 
violation or infringement of constitutional rights. The pleading of mere 
conclusions of fact or of law is not sufficient to require an evidentiary hearing.  

3. Mental Competency: Pleas: Trial. A defendant is competent to plead or stand 
trial if he has the present capacity to understand the nature and object of the 
proceedings against him, to comprehend his own condition in reference to such 
proceedings, and to make a rational defense.  

4. -: : - Mental retardation does not necessarily imply 
incompetence to plead or stand trial.  

5. Mental Competency. The issue of competency is one of fact to be determined by 
the trial court, and the means used to resolve it are discretionary with the court.  

6. Mental Competency: Appeal and Error. The determination by the trial court on 
the issue of competency will not be disturbed unless the evidence is insufficient 
to support the finding.  

7. Postconviction: Proof. The person seeking postconviction relief bears the 
burden of establishing the basis for relief.  

8. Postconviction: Effectiveness of Counsel: Proof. To establish ineffective 
assistance of counsel entitling a criminal defendant to postconviction relief, he 
must show trial counsel's failure to perform at least as well as a lawyer with 
ordinary skill and training in the criminal law or his failure to conscientiously 
protect his client's interests. The defendant also must show prejudice on the 
record as a result of counsel's actions or inactions.  

Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Affirmed.  

William L. Gilmore, for appellant.  

Robert M. Spire, Attorney General, and Laura L. Freppel, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  

The defendant, Walter Lee Bradford, appeals from the 
denial of his motion to vacate his sentence pursuant to the
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Nebraska Postconviction Act. Neb. Rev. Stat. §§ 29-3001 et 
seq. (Reissue 1985).  

In 1983 the defendant was sentenced to life imprisonment 
upon a plea of guilty to first degree murder in the death of 
Gordon Robert Eno. Upon direct appeal we examined the 
record for error, determined that the appeal was frivolous, and 
affirmed the judgment pursuant to Neb. Ct. R. of Prac. 3B(4) 
(rev. 1986). 216 Neb. xxix (case No. 84-041, Mar. 21, 1984).  

On April 9, 1985, the defendant filed a motion to vacate 
sentence, alleging that his constitutional rights had been 
violated on grounds that he was mentally retarded, had received 
ineffective assistance of counsel, and was not competent to 
enter a plea of guilty. The State subsequently filed a motion for 
an order denying the defendant an evidentiary hearing. On 
October 11, 1985, the trial court entered an order denying an 
evidentiary hearing and overruling the defendant's motion to 
vacate his sentence, finding that a review of the motion, files, 
and records in the case showed that the defendant was not 
entitled to relief. The defendant has appealed from that order 
and contends that (1) he should be granted an evidentiary 
hearing to determine whether his plea was made knowingly, 
intelligently, and voluntarily and (2) he was denied effective 
assistance of counsel because defense counsel failed to raise the 
issue of the defendant's mental competency.  

An evidentiary hearing on a motion for postconviction relief 
is not required when the motion, files, and records of the case 
show that the defendant is not entitled to relief. § 29-3001; 
State v. Apodaca, ante p. 258, 388 N.W.2d 837 (1986).  
Moreover, an applicant proceeding under the Postconviction 
Act must allege facts amounting to " 'a violation or 
infringement of constitutional rights and the pleading of mere 
conclusions of fact or of law are [sic] not sufficient to require 
the court to grant an evidentiary hearing.' " State v. Williams, 
218 Neb. 618, 620, 358 N.W.2d 195, 197 (1984) (quoting State v.  
Turner, 194 Neb. 252, 231 N.W.2d 345 (1975)).  

The defendant's motion seems to assume that there was no 
evidence before the trial court as to the defendant's competency 
to plead and stand trial in the proceedings prior to the 
arraignment at which his plea of guilty was accepted. The
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record is to the contrary.  
In the present case the record shows that defense counsel 

filed a notice of intent to rely at trial upon the defenses of 
insanity, mental derangement, diminished capacity, and 
intoxication. In response, the State filed a motion seeking 
psychiatric examination of the defendant. The motion was 
sustained and the court entered an order that Drs. Robert 
Osborne and H.L. Balters, experts in psychiatry and 
psychology respectively, examine the defendant regarding his 
mental capacity at the time of the crime. See Neb. Rev. Stat.  
§ 29-1823 (Reissue 1985).  

In his August 26, 1983, report, Dr. Osborne indicated that 
the defendant was moderately mentally retarded. Dr. Osborne 
also found the defendant to have an alcohol abuse and 
dependence problem, mild organic brain syndrome, and a 
personality encompassing the schizotypal and antisocial 
personality classifications. Nevertheless, the defendant was, in 
Dr. Osborne's medical opinion, at the time of the crime, able (1) 
to understand what he was doing and the nature and quality of 
his acts, (2) to distinguish between right and wrong, (3) to know 
that his acts were wrong and deserved punishment, and (4) to 
form the "attempt" (sic) to do the said acts. Further, the doctor 
stated that the defendant was competent to stand trial and 
participate with his attorney in his own defense.  

Dr. Balters reported that he found the defendant to possess a 
full-scale IQ of 52. Although he thought this score 
underestimated the defendant's true level of intelligence due to 
a lack of total cooperation in testing, he concluded that the 
defendant had a mentally retarded level of intellectual 
functioning. Dr. Balters also noted the defendant possessed 
some form of organic cerebral impairment and some 
schizophrenic processes, but not of the type which would 
grossly distort his involvement in reality. Finally, Dr. Balters 
stated that the defendant had sufficient mental capacity at the 
time of the crime (1) to understand what he was doing and the 
nature and quality of his acts, (2) to distinguish right from 
wrong with respect to the quality of his acts, (3) to recognize 
that such acts were wrong and deserved punishment, and (4) to 
form the intent to do such acts. Dr. Balters gave no opinion as to
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the defendant's competency to stand trial.  
Trial counsel subsequently moved for psychiatric 

examination of the defendant by Dr. David Kentsmith. This 
motion was sustained, but a report of Dr. Kentsmith's 
examination was never offered in evidence. This was the result 
of a conscious decision by trial counsel. Numerous other 
motions were filed by defense counsel prior to September 2, 
1983, in preparation for the defendant's defense at trial.  

On September 2, 1983, the defendant was rearraigned on the 
murder charge and entered a plea of guilty. The court 
questioned the defendant about the voluntariness of the 
withdrawal of his earlier not guilty plea, whether he understood 
the penalty for conviction of the crime, his education, work 
experience, and whether he had consumed any drugs or 
alcoholic liquor in the 24 hours preceding the arraignment that 
might interfere with his ability to understand the proceedings.  
The court then gave a lengthy advisement of the rights the 
defendant was waiving by entering his plea. The defendant 
expressed some confusion about the right against 
self-incrimination, the State's burden to prove guilt beyond a 
reasonable doubt, and the presumption of innocence. After 
consultation with defense counsel the defendant affirmatively 
answered that he understood these rights and that he was 
waiving them by entering his plea. The county attorney then 
submitted a written statement signed by the defendant as a 
factual basis for the plea. The defendant acknowledged he was 
entering his plea freely, voluntarily, and knowingly. The court 
accepted the plea after finding beyond a reasonable doubt that 
the defendant was acting voluntarily; understood the nature of 
the charge; fully understood his rights and freely, voluntarily, 
and knowingly waived them; and fully understood the 
consequences of his plea; and that the plea was made 
knowingly, voluntarily, and intelligently.  

Shortly after this hearing, the defendant sent two letters to 
the trial court, both indicating that he wished to withdraw his 
guilty plea. A motion to withdraw the plea was subsequently 
filed by defense counsel on the defendant's behalf. At a 
September 26, 1983, hearing to determine the defendant's true 
desires in regard to withdrawing his plea, the defendant
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indicated that he wanted to keep the plea. He was then granted 
leave to withdraw the motion to withdraw the guilty plea.  

The defendant maintains his plea was not made knowingly, 
intelligently, or voluntarily because the record fails to show he 
was competent to plead guilty.  

Competence to plead or stand trial requires that the 
defendant possess "the present capacity to understand the 
nature and object of the proceedings against him, to 
comprehend his own condition in reference to such 
proceedings, and to make a rational defense." State v. Quarrels, 
211 Neb. 204, 207, 318 N.W.2d 76, 79 (1982). Mental 
retardation does not necessarily imply incompetence to plead or 
stand trial. See State v. Quarrels, supra. The issue of 
competency is one of fact to be determined by the trial court, 
and the means used to resolve it are discretionary with the 
court. State v. Beans, 212 Neb. 31, 321 N.W.2d 72 (1982).  
Moreover, the fact finder's determination on this issue will not 
be disturbed unless there is insufficient evidence to support the 
finding. State v. Beans, supra. Further, it is clear that the person 
seeking postconviction relief bears the burden of establishing 
the basis for such relief. State v. Beans, supra.  

The defendant's confusion regarding technical legal concepts 
such as "self-incrimination" and "guilt beyond a reasonable 
doubt" is not surprising in light of his admitted reading 
deficiency. Beyond these questions, the defendant responded 
appropriately to the court's interrogation regarding his 
understanding of the consequences of the plea and the nature 
and object of the proceedings. Further, there is evidence in the 
form of Dr. Osborne's report that the defendant was competent 
to stand trial and to participate in his own defense. Trial 
counsel's conscious decision not to offer Dr. Kentsmith's report 
permits an inference that it would not have shown the 
defendant to be incompetent. In the motion to withdraw, filed 
in this court on February 3, 1984, counsel represented that it 
was the judgment of Dr. Kentsmith "that defendant was 
mentally competent to go to trial." The defendant did not allege 
otherwise in his motion. Certainly, the record is sufficient to 
show the defendant's competency. Thus, the trial court did not 
err in denying an evidentiary hearing, because the record shows
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the defendant was not entitled to postconviction relief on this 
ground.  

Next, the defendant maintains his trial counsel provided 
ineffective assistance in failing to raise the issue of his 
competency to enter a plea.  

To establish ineffective assistance of counsel entitling a 
criminal defendant to postconviction relief, he must show trial 
counsel's failure to perform at least as well as a lawyer with 
ordinary skill and training in the criminal law or his failure to 
conscientiously protect his client's interests. State v. Isikoff, 
ante p. 679, 392 N.W.2d 783 (1986). The defendant also must 
show prejudice on the record as a result of counsel's actions or 
inactions. State v. Isikoff, supra.  

The defendant has not alleged facts which would entitle him 
to a hearing on the issue of ineffective assistance of counsel.  

In fact, the record indicates that defense counsel was 
vigorous in preparing to defend his client at trial. Among other 
things, counsel took approximately 50 depositions, reviewed 
numerous police reports, reviewed several possible defenses, 
researched the admissibility of certain statements by the 
defendant, filed numerous pretrial motions, and discussed the 
case at length with the defendant and his family. Defense 
counsel also presented evidence of mitigating circumstances at 
the defendant's sentencing hearing. Additionally, it is apparent, 
contrary to the defendant's assertion, that defense counsel 
sought to determine his client's mental capacity by obtaining 
the examination by Dr. Kentsmith. With the State's psychiatric 
report indicating the defendant was competent to stand trial, no 
facts have been alleged to support a claim that defense counsel 
acted ineffectively by not raising the issue of competency. The 
defendant makes no claim that the Kentsmith report would 
support a finding of incompetence.  

Further, it is clear that defense counsel's advice to the 
defendant to enter his plea was based largely on sentencing 
considerations. The record suggests that there were aggravating 
circumstances which the State could have presented at 
sentencing had the defendant proceeded to trial and been 
convicted. In light of the foregoing facts, it cannot be said that 
defense counsel failed to conscientiously protect his client's
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interests nor that he failed to exhibit ordinary skill or training in 
the criminal law.  

Finally, the defendant has failed to allege facts which would 
support a claim of prejudice. The defendant has failed to allege 
facts which would support a claim that the result in this case 
would have been different if the issue of his competence had 
been raised by his counsel.  

The judgment is affirmed.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. ROBERT D. SWOOPES, 

APPELLANT 

395 N.W.2d 500 

Filed October 24, 1986. No. 85-924.  

1. Criminal Law: Identification Procedures. An array of five photographs is 
sufficient to constitute a fair and adequate array when attempting to identify a 
single perpetrator.  

2. -: . The determination as to whether the identification procedures 
were unnecessarily suggestive and conducive to a substantial likelihood of 
irreparable mistaken identification is to be made by a consideration of the 
totality of the circumstances surrounding the procedures.  

3. -: . The fact that the victim has been advised that one or more of the 
persons in the lineup may be persons who the police believe may have committed 
the offense does not make the lineup unduly suggestive.  

4. Trial: Evidence: Witnesses. One who wishes to object to an answer given by a 
witness to a question posed by opposing counsel may not object on the ground 
that the answer is not responsive, but must object on the ground that the answer 
is a voluntary statement or for some specific reason such as hearsay or a 
conclusion of the witness. Only the party asking the question can object on the 
ground that the answer is not responsive.  

5. Convictions: Appeal and Error. A conviction will not be set aside unless the 
defendant meets his burden of showing that the error claimed created actual 
prejudice rather than merely the possibility of prejudice.  

6. Criminal Law: Lesser-Included Offenses. Because an attempted crime as 
defined by Neb. Rev. Stat. § 28-201 (Reissue 1985) may be committed without 
the crime itself being committed, no offense can be a lesser-included offense of 
an attempted crime prosecuted under § 28-201.  

7. Motions to Suppress: Appeal and Error. The Supreme Court will not overturn
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the trial court's findings of fact when determining the correctness of the latter's 
rulings on motions to suppress unless those findings are clearly wrong.  

8. Appeal and Error. A party cannot be heard to complain of an error which he 
himself has been instrumental in bringing about.  

Appeal from the District Court for Sarpy County: RONALD 

E. REAGAN, Judge. Affirmed.  

Richard J. Epstein, for appellant.  

Robert M. Spire, Attorney General, and Harold Mosher, for 

appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
Following trial to a jury, the appellant, Robert D. Swoopes, 

was found guilty of having committed several crimes.  
Specifically, he was convicted of burglary in violation of Neb.  
Rev. Stat. § 28-507(1) (Reissue 1985), attempted first degree 
sexual assault in violation of Neb. Rev. Stat. § 28-201 (Reissue 
1985), assault in the second degree in violation of Neb. Rev.  
Stat. § 28-309(1) (Reissue 1985), and use of a knife to commit a 
felony in violation of Neb. Rev. Stat. § 28-1205(1) (Reissue 
1985). All of the offenses except second degree assault are Class 
III felonies, punishable by imprisonment for not less than 1 nor 
more than 20 years or a fine of not more than $25,000, or 
imprisonment and fine. The crime of assault in the second 
degree is a Class IV felony, punishable by imprisonment for not 
more than 5 years or a fine of not more than $10,000, or 
imprisonment and fine.  

The district court sentenced Swoopes to imprisonment on the 
burglary conviction for a term of not less than 2 nor more than 
5 years. The court then sentenced Swoopes on the attempted 
first degree sexual assault conviction to imprisonment for a 
term of not less than 5 nor more than 15 years, the sentence to 
be served consecutively to the sentence imposed on the burglary 
conviction. Swoopes was also at that time sentenced to 
imprisonment for a term of 2 years for committing assault in 
the second degree, the sentence to be served concurrently with 
the sentence imposed for the attempted first degree sexual
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assault but consecutively to the sentence imposed for burglary.  
And, finally, the court sentenced Swoopes to a period of 10 
years' imprisonment on the conviction of using a knife to 
commit a felony, the sentence to be served consecutively to the 
sentences imposed on the burglary, attempted first degree 
sexual assault, and assault in the second degree charges.  

Swoopes now appeals to this court, maintaining that a series 
of errors were committed entitling Swoopes to a new trial.  
Specifically, his claims are that (1) the district court erred in 
overruling his motion to suppress the testimony given by 
various witnesses who identified him; (2) the district court 
committed error in refusing to grant his motion for mistrial 
when one of the investigators in the case testified that Swoopes' 
picture had been obtained from the Omaha Police Department, 
in spite of the fact that a motion in limine had been granted by 
the court; (3) the district court committed error when it refused 
to instruct the jury that it could find Swoopes guilty of third 
degree sexual assault as a lesser-included offense of attempted 
first degree sexual assault; (4) the district court erred in failing 
to sustain his motion to quash the information and suppress all 
evidence gained as the result of an allegedly illegal arrest; (5) the 
district court committed error when it permitted a police officer 
to testify over objection that the officer believed the story of 
another individual who could have been considered a suspect; 
and (6) the identification of Swoopes at both a photo lineup and 
a live lineup violated his right of due process because of a 
discussion between two of the witnesses and the victim in which 
one of the witnesses allegedly made comments which were 
highly suggestive and, therefore, unfairly bolstered and tainted 
the subsequent identification.  

We have examined each of the allegations in light of the 
record presented to this court and conclude that none of the 
assignments are meritorious. We therefore affirm the 
convictions and sentences.  

The record discloses that on September 25, 1984, the victim 
was in her kitchen with her 3-year-old daughter. She looked up 
and saw a man, later identified as Swoopes, standing in the 
doorway between the kitchen and hallway. He moved behind 
her, put a knife to her throat, and told her they were going
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upstairs. He then proceeded in part to drag and in part to carry 
her toward the stairway. At this point a struggle ensued, and the 
parties moved back and forth between the kitchen and the 
hallway. During the struggle, the man reached down the victim's 
blouse and fondled her breast. The victim attempted to grab the 
knife away from the man and, in doing so, was cut on the hand.  
She eventually succeeded in getting loose and ran from the 
home to a neighbor's. The man then fled the home.  

When law enforcement officials arrived, the victim described 
her assailant as a tall, thin, black man. Both Swoopes and 
another individual were contacted by the officials as possible 
suspects, but neither was arrested at that time. The officials 
then obtained a color photo of Swoopes from the Omaha Police 
Department and used that photo, together with four others, to 
create a photo lineup. When the photo lineup was shown to the 
victim, she was unable to make a positive identification of 
anyone in the photo lineup, although she indicated she thought 
that Swoopes' picture came closest to resembling her assailant.  
In none of the photos displayed was anyone wearing a hooded 
sweatshirt of the type worn by the assailant.  

The officials then went to Swoopes' home and requested him 
to accompany them to the courthouse for a live lineup. At the 
live lineup, the victim positively identified Swoopes as her 
assailant. Swoopes was then placed under arrest.  

Subsequently, five other individuals who had indicated that 
they had seen someone in the area when the assault occurred 
identified Swoopes through a photo lineup as the individual 
they had seen. Additionally, four of the neighbors were asked to 
view a live lineup, and they all identified Swoopes.  

With these facts in mind, we now turn to each assignment of 
error.  

A.  
The district court committed reversible error in overruling 

the defendant's motion to suppress the identification of 
defendant by witnesses Janik, Robb, and Catlett.  

Swoopes' argument concerning this alleged error seems to be 
that because the officers had as many as 40 photographs at their 
disposal, the 5 which were selected were so prejudicial and 
improper as to entitle Swoopes to have the evidence of his
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identification by use of the photographs suppressed.  
Additionally, and in connection with this same assignment of 
error, Swoopes maintains that the victim's emotional state at the 
time of the lineup was such that she could not have properly or 
fairly identified her assailant. And, finally, he argues that the 
officers suggested that one of the photographs shown the victim 
was of a suspect, thereby improperly prejudicing Swoopes with 
suggestive statements to the victim. Swoopes then argues that if 
the evidence concerning the photo lineup and the live lineup is 
suppressed, then the in-court identification must likewise be 
suppressed because the in-court identification was dependent 
upon either the photo lineup or the live lineup. We believe an 
examination of the record will disclose that none of these 
positions are correct statements of the law.  

Swoopes is unable to cite to the court, nor is the court able to 
discover, any authority to support the proposition that 5 
photographs do not constitute a sufficient array when 40 are 
available. It seems to the court relatively clear that an array of 
five photographs is sufficient to constitute a fair and adequate 
array when attempting to identify a single perpetrator.  

Moreover, an examination of the photo lineup, exhibit I in 
this case, discloses that all of the photos were selected for the 
reason that they display individuals with similar characteristics, 
to wit, short hair and elongated, clean-shaven faces.  
Specifically, Investigator Hutton, the officer who prepared the 
photo array, testified as follows: 

Q. Is there any reason that you chose not to show [the 
victim] all of those 30 or 40 pictures of black males along 
with the picture of [Swoopes]? 

A. No other reason than that the face would have been 
too full or too big from what she described and would 
have made Mr. Swoops' [sic] picture stand out.  

Q. Now, wait a second. You're telling the ladies and 
gentlemen of the jury the reason you didn't use the 30 to 
40 photos of black men, because [Swoopes'] picture 
would have stood out? 

A. If I used some of the people who had fuller faces or 
had more facial hair, yes, it would have made Mr. Swoops' 
[sic] picture stand out.
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As already indicated, an examination of the exhibit discloses 
that although the five were obviously separate individuals with 
individual and unique characteristics who, therefore, did not 
look exactly alike, the array was not unduly suggestive. As 
noted by the U.S. Supreme Court in Simmons v. United States, 
390 U.S. 377, 88 S. Ct. 967, 19 L. Ed. 2d 1247 (1968), each case 
must be considered on its own facts. Furthermore, one may 
determine that a lineup is impermissibly suggestive only by 
considering the totality of the circumstances. See Neil v.  
Biggers, 409 U.S. 188, 93 S. Ct. 375, 34 L. Ed. 2d 401 (1972).  

In State v. Joseph, 202 Neb. 268, 271, 274 N.W.2d 880, 883 
(1979), we said: "The determination as to whether the 
identification procedures were unnecessarily suggestive and 
conducive to a substantial likelihood of irreparable mistaken 
identification is to be made by a consideration of the totality of 
the circumstances surrounding the procedures." We believe that 
when we consider the totality of the circumstances, the array 
was not unduly suggestive. See, also, State v. Harris, 205 Neb.  
844, 290 N.W.2d 645 (1980). Nor does the fact that the victim 
was distraught make the lineup improper. It seems clear that if it 
is desirable to hold the lineup as soon after the event as is 
possible, it is likely that the victim may still be upset when 
viewing the lineup. That, in and of itself, is not sufficient to 
invalidate the lineup, though it may go to the question of 
reliability and credibility.  

Nor does the fact that the victim has been advised that one or 
more of the persons in the lineup may be persons who the 
officers believe may have committed the offense make the 
lineup unduly suggestive. Obviously, the officers would not be 
asking the victim to view a lineup in which they knew none of 
the persons were possible suspects. See State v. Joseph, supra.  
Because we find that the photo array was not unduly suggestive, 
we may then disregard Swoopes' argument that the physical 
lineup and the in-court identification were tainted. Swoopes' 
assignment of error is without merit and must be overruled.  

B.  
The district court committed reversible error in not granting 

the defendant's motion for mistrial when Investigator Hutton 
testified that he picked up a picture of the defendant from the
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Omaha Police Department.  
Swoopes argues, in connection with his second assignment of 

error, that because he obtained an order from the district court 
sustaining a motion in limine forbidding the prosecution from 
introducing any evidence of any other crimes, wrongs, or acts 
which Swoopes allegedly committed, it was reversible error not 
to grant Swoopes a mistrial when Investigator Hutton testified 
on direct examination that he had picked up Swoopes' 
photograph at the Omaha Police Department. Swoopes 
objected to the answer on the basis that the question was 
"nonresponsive" and asked for a mistrial. The court granted 
"the motion to strike as being not responsive" and overruled 
the motion for mistrial. Although there was no motion to strike 
the testimony, the trial court, on its own motion, did strike the 
answer and instructed the jury to disregard the statement.  

Swoopes' assignment of error is without merit for several 
reasons. To begin with, the objection made by counsel that the 
answer was "not responsive" was not a proper objection. One 
who wishes to object to an answer given by a witness to a 
question posed by opposing counsel may not object on the 
ground that the answer is not responsive, but must object on the 
ground that the answer is a voluntary statement or for some 
specific reason such as hearsay or a conclusion of the witness.  
Only the party asking the question can object on the ground 
that the answer is not responsive. See, Isharn v. Birkel, 184 Neb.  
800, 172 N.W.2d 92 (1969); Cardenas v. Peterson Bean Co., 180 
Neb. 605, 144 N.W.2d 154 (1966); City of Indpis. v. Heeter et 
al., 171 Ind. App. 119, 355 N.E.2d 429 (1976).  

Further, we believe that a reading of the entire record fails to 
disclose how the mere mention of the fact that the photograph 
was obtained from the Omaha Police Department prejudiced 
Swoopes in this case. We have previously held that a conviction 
will not be set aside unless the defendant meets his burden of 
showing that the error claimed created actual prejudice rather 
than merely the possibility of prejudice. See, State v. LeBron, 
217 Neb. 452, 349 N.W.2d 918 (1984); State v. Lamb, 213 Neb.  
498, 330 N.W.2d 462 (1983); State v. Gore, 212 Neb. 287, 322 
N.W.2d 438 (1982); State v. Vrchota, 212 Neb. 567, 324 N.W.2d 
394 (1982). We believe that Swoopes has not met his burden in
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this regard, and the assignment of error must be overruled.  
.C.  

The district court committed reversible error by overruling 
defendant's motion to have the jury instructed on third degree 
sexual assault as a lesser-included offense of attempted first 
degree sexual assault.  

Swoopes argues that, in addition to having the jury 
instructed on attempted first degree sexual assault, he was 
entitled to have the jury instructed on the offense of third 
degree sexual assault. We believe, however, that under the rules 
in this jurisdiction the contention is without merit. In State v.  
Lovelace, 212 Neb. 356, 359, 322 N.W.2d 673, 675 (1982), we 
held: 

"A lesser included offense is one which is necessarily 
established by proof of the greater offense. [Citation 
omitted.] To be a lesser included offense, the elements of 
the lesser offense must be such that it is impossible to 
commit the greater without at the same time having 
committed the lesser. [Citation omitted.] In sum the lesser 
included offense is one all the elements of which are 
necessarily included in the greater. [Citations omitted.]" 

Under that definition we do not believe that third degree sexual 
assault is a lesser-included offense of attempted first degree 
sexual assault.  

Neb. Rev. Stat. § 28-320(1) (Reissue 1985) provides: 
Any person who subjects another person to sexual 

contact and (a) overcomes the victim by force, threat of 
force, express or implied, coercion, or deception, or (b) 
knew or should have known that the victim was physically 
or mentally incapable of resisting or appraising the nature 
of his or her conduct is guilty of sexual assault in either the 
second degree or third degree.  

In order for one to commit the offense of sexual assault in either 
the second or third degree, the person must be subjected to 
actual sexual contact. In order, however, to commit the offense 
of attempted sexual assault in any degree, no actual sexual 
contact or penetration is required. All that is required, 
according to § 28-201(1), is that one 

(a) Intentionally engages in conduct which would
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constitute the crime if the attendant circumstances were as 
he believes them to be; or 

(b) Intentionally engages in conduct which, under the 
circumstances as he believes them to be, constitutes a 
substantial step in a course of conduct intended to 
culminate in his commission of the crime.  

Further, § 28-201(2) provides: 
When causing a particular result is an element of the 

crime, a person shall be guilty of an attempt to commit the 
crime if, acting with the state of mind required to establish 
liability with respect to the attendant circumstances 
specified in the definition of the crime, he intentionally 
engages in conduct which is a substantial step in a course 
of conduct intended or known to cause such a result.  

That is, one may commit attempted first degree sexual assault 
without ever having made sexual contact but by merely'taking a 
substantial step toward sexual contact. Because an attempted 
crime as defined by § 28-201 may be committed without the 
crime itself being committed, no offense can be a 
lesser-included offense of an attempted crime prosecuted under 
§ 28-201. There are no lesser-included offenses to § 28-201, and 
the district court was correct in refusing to instruct the jury on a 
lesser-included offense. The assignment is overruled.  

D.  
The district court committed reversible error by overruling 

defendant's motion to quash the information and suppress all 
evidence gained as a result of an illegal arrest.  

Swoopes next maintains that because he was arrested prior to 
the issuance of an arrest warrant, he was illegally taken into 
custody and required to participate in a physical lineup. In 
support of his position Swoopes cites INS v. Delgado, 466 U.S.  
210, 104 S. Ct. 1758, 80 L. Ed. 2d 247 (1984), and Dunaway v.  
New York, 442 U.S. 200, 99 S. Ct. 2248, 60 L. Ed. 2d 824 
(1979). While we agree with the authorities cited to us by 
Swoopes, we do not believe that the evidence supports his 
conclusion in this case.  

The record discloses that on September 26, 1984, 
investigators from the Sarpy County sheriff's office went to the 
home of Swoopes' parents, where Swoopes was then residing.
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The officers testified at the pretrial hearing that they were 
invited into the home by Swoopes. The investigators further 
testified that they then requested Swoopes to accompany them 
to the courthouse for a lineup. Swoopes was not searched, was 
not handcuffed during the trip to the police station, and rode in 
the front seat of the unmarked cruiser. Although Swoopes 
maintained that he had been told to accompany the officers, 
there was no evidence that Swoopes protested or refused to go.  
Nor is there any evidence that he was required to accompany the 
officers or would have been charged with any crime at that 
moment had he refused.  

In beginning to conduct our analysis of this issue, it is 
necessary that we keep in mind that where, as here, there is, at 
best, some conflict in the evidence, this court will not overturn 
the trial court's findings of fact when determining the 
correctness of the latter's rulings on motions to suppress unless 
those findings are clearly wrong. See, State v. Beard, 221 Neb.  
891, 381 N.W2d 170 (1986); State v. Horn, 218 Neb. 524, 357 
N.W.2d 437 (1984). Similar situations have been recently 
presented to us. In State v. Beard, supra at 893, 381 N.W.2d at 
172, the appellant Beard was identified as a boyfriend of the 
victim. Beard was then advised by a police officer that "I would 
like to talk to you at central station. I want to interview you." 
Beard, on the other hand, testified that the officer said, "I want 
to talk to you downtown." In any event, Beard made no 
complaint and was driven to police headquarters by the officer.  
He was not searched, was not handcuffed during the trip, and 
rode in the front seat of the cruiser. In holding that Beard was 
not then under arrest and, therefore, had not been taken into 
custody illegally, we said at 895-96, 381 N.W.2d at 173: 

Whether Beard voluntarily accompanied Wilson to 
police headquarters by not protesting and thus was not 
seized is a question of fact. Implicit in the trial court's 
rulings is the finding that Beard consented to make the trip 
to police headquarters. It is well established that this court 
will not overturn the trial court's findings of fact when 
determining the correctness of the latter's rulings on 
motions to suppress unless those findings are clearly 
wrong....
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It is true that one's initially consensual encounter with 
the police may be transformed into an unreasonable 
seizure or detention by subsequent events. Dunaway v.  
New York, supra. However, in the absence of evidence 
that Beard gave any manifestation while being questioned 
that he sought to revoke his earlier consent, it cannot be 
said the trial court's implied finding that he did not later 
withdraw his consent is clearly wrong. It became clear 
during questioning that Wilson did not believe Beard was 
innocent of the crime, yet at no time did Beard ask that 
questioning stop and he be released.  

Consequently, the trial court's finding that Beard's 
failing to protest rendered the trip to police headquarters 
consensual cannot be said to be clearly wrong, and Beard's 
first assignment of error therefore fails.  

And, further, in State v. Saylor, ante p. 694, 392 N.W.2d 789 
(1986), the appellant Saylor was asked to come to the police 
station to be fingerprinted. He voluntarily went to the station at 
about 12:35 or 12:40 p.m. He was then fingerprinted but not 
released. Saylor was taken to the chief of police's office, where 
he signed a Miranda warning and waiver form at 1:05 p.m. and 
was then questioned. Within a short period of time the 
detective's questions became accusatory. At that point, 
approximately 1:35 to 1:40 p.m., Saylor stated that he did not 
wish to be questioned further unless an attorney was present.  
He was then placed in a holding cell but was not allowed to 
contact an attorney. He was kept in police custody at the station 
until 8 or 8:30 that evening, when he was then released and 
permitted to return home. In holding that Saylor was not 
illegally taken to the police headquarters, we said at 699, 392 
N.W.2d at 793: 

According to the Miranda Court, custodial 
interrogation means "questioning initiated by law 
enforcement officers after a person has been taken into 
custody or otherwise deprived of his freedom of action in 
any significant way." Miranda, supra at 444. Later, in 
Oregon v. Mathiason, 429 U.S. 492, 97 S. Ct. 711, 50 L.  
Ed. 2d 714 (1977), the Court emphasized that custody for
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Miranda purposes requires restriction of one's freedom of 
movement, because that is the type of coercive 
environment to which the Miranda safeguards were 
directed. See, also, State v. Parsons, 213 Neb. 349, 328 
N.W.2d 795 (1983).  

We believe that the district court's finding that Swoopes 
voluntarily went with the officer to police headquarters cannot 
be said to be clearly wrong and, therefore, must stand. On that 
basis, then, Swoopes' contention that all evidence subsequently 
acquired should have been suppressed is without merit, and the 
assignment is overruled.  

E.  
The district court committed reversible error in allowing 

Officer Rybar to testify over objection that he believed the story 
of Marion Jetton.  

Swoopes next argues that evidence was elicited from one of 
the officers at trial concerning another possible suspect and that 
the admission of the evidence was prejudicial, entitling 
Swoopes to a new trial. The record, however, discloses that on 
recross-examination, Swoopes' counsel asked the witness the 
following questions concerning the other suspect, Marion 
Jetton, and received the following answers: 

Q. You just told Mr. Wellman that it's not your job to 
check these stories out or anything; is that correct? 

A. Not at that point, no.  
Q. Basically you 
A. I'm not obligated to.  
Q. On September 25th you were a sworn police officer 

of the Bellevue Police Department, weren't you? 
A. That's correct.  
Q. And it was your responsibility to try to find the 

person that assaulted [the victim]; right? 
A. That's correct.  
Q. But you just didn't feel it was your job or you didn't 

have to worry about checking this Jetton's story out; 
right? 

A. I wasn't really able to at that point check out any 
more than I did.  

Q. Well, you didn't check it out at all, did you?
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A. I checked it out to the extent I could, yes.  
Q. Well, you didn't do anything; you talked to him and 

then put a field card in and let him go; right? 
A. I checked the directory listings. and - for the 

Courtney Street address 
Q. No, no, I'm talking about Jetton.  
A. Oh, I'm sorry.  
Q. This Jetton, also known as Zachery. Did you do 

anything? Did you check any of his story out? 
A. I was already aware that the address he was giving 

me was correct as his residence. He did have a ten-speed 
bicycle there, and he had purchased some cigarettes in the 
store.  

Q. You didn't bother about doing anything more 'cause 
it wasn't your job; right? 

A. At that point I could not check his story out further, 
no.  

It was then upon redirect that the State asked the witness: 
Q. Didn't see any reason to check his story out further; 

is that what you're saying? 
A. That's correct.  
Q. Did you believe him? 
A. Yes.  

Swoopes argues that Officer Rybar's testimony that he 
believed Jetton was improper opinion testimony. The officer 
was not offering his statement that he believed Jetton was 
telling the truth as an opinion for the jury to consider; rather, it 
was offered as an explanation as to why he had not pursued 
Jetton as a suspect. That testimony was elicited by the State 
simply because Swoopes attempted, on recross, to create the 
impression that the officer ignored a viable suspect and unfairly 
pursued Swoopes. While we doubt, in light of the record as it 
presently exists, that the question was improper, even assuming 
but not deciding that it was, it does not entitle Swoopes to a new 
trial. The error, if any, was invited by Swoopes. It has always 
been the rule in this jurisdiction that a party cannot be heard to 
complain of an error which he himself has been instrumental in 
bringing about. See State v. Bonaparte, 222 Neb. 469, 384 
N.W.2d 304 (1986). Here, Swoopes attempted to create an
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illusion through a line of questions that there was another, more 
viable suspect who was ignored by the police. An explanation as 
to why the officer did not further pursue a second suspect was a 
fair question in light of Swoopes' recross. The assignment is 
overruled.  

The identification of the defendant at the photo lineup and 
live lineup by witnesses violated defendant's right of due 
process because preshowup and prelineup discussion between 
the witnesses and the victim was highly suggestive and unfairly 
bolstered and tainted their subsequent identification of this 
defendant.  

Swoopes, as a last assignment of error, argues that two 
witnesses, before their identification of the defendant, met with 
the victim and discussed with her the assault as well as the 
defendant. He therefore maintains that this meeting by the 
witnesses with the victim prior to their identification of the 
defendant led to a miscarriage of justice. We do not believe the 
record will support that claim.  

The record discloses that after the victim had viewed the 
lineups but prior to the time that the other witnesses viewed 
them, there was a brief conversation between the victim and the 
two witnesses. The defendant was briefly mentioned, and then 
one of the witnesses left. Swoopes suggests that the defendant 
was further discussed after one of the witnesses left, but there 
was no actual evidence of what in fact was discussed. The mere 
assertion by Swoopes that some discussion must have occurred 
which resulted in prejudice is not sufficient to meet his burden.  
The evidence is simply insufficient to support Swoopes' 
claimed error. See State v. Van Egmond, 206 Neb. 356, 293 
N.W.2d 74 (1980).  

Having therefore concluded that all of the assignments of 
error must be overruled, we affirm the convictions and 
sentences.  

AFFIRMED.
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STATE OF NEBRASKA, APPELLANT, V. JAMES R. WEHRLE, 

APPELLEE.  

395 N.W.2d 142 

Filed October 24, 1986. No. 86-043.  

1. Constitutional Law: Criminal Law: Due Process: Double Jeopardy: 
Indictments and Informations. Regarding constitutional considerations of due 
process and the prohibition against double jeopardy, the function of an 
indictment, information, or complaint is twofold. With reasonable certainty, an 
indictment, information, or complaint must inform an accused concerning the 
crime charged so that the accused may prepare a defense to the prosecution and, 
if convicted, be able to plead the judgment of conviction on such charge as a bar 
to a later prosecution for the same offense.  

2. Indictments and Informations. Where an indictment, information, or 
complaint alleges commission of a crime, using the language of the statute 
defining that crime or terms equivalent to such statutory definition, a formal 
charge against an accused is sufficient.  

3. Criminal Law: Statutes: Time. The exact time when a criminal offense is 
committed is not an essential element of a crime unless the statute defining the 
offense makes a date or time an indispensable element of the crime charged.  

4. Criminal Law: Pleadings. As a common-law part of Nebraska criminal 
procedure, an accused may utilize a bill of particulars for appropriate 
specification in allegations of a formal criminal charge.  

5. Criminal Law: Indictments and Informations: Time. In the absence of 
demonstrated prejudice to a defendant's substantial right, a formal charge in 
prosecuting a criminal offense-an indictment, information, or 
complaint-alleging a date or period within the statutory time specified to 
commence prosecution for the crime charged is sufficient, unless the particular 
offense charged requires establishment of a specific time as an essential element 
of that crime charged.  

Appeal from the District Court for York County: BRYCE 

BARTU, Judge. Exceptions sustained, and cause remanded for 
further proceedings.  

Vincent Valentino, York County Attorney, and Charles W.  
Campbell, for appellant.  

John R. Brogan of Brogan & McCluskey, for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

SHANAHAN, J.  
Pursuant to Neb. Rev. Stat. §§ 29-2315.01 et seq. (Reissue 

1985) (appeal by county attorney concerning court rulings or
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decisions in criminal cases), the State of Nebraska, by the 
county attorney of York County, appeals the district court 
judgment sustaining James R. Wehrle's motion to quash, see, 
Neb. Rev. Stat. § 29-1808 (Reissue 1985) (motion to quash), 
and State v. Parks, 212 Neb. 635, 642, 324 N.W.2d 673, 678 
(1982) ("any challenge to a complaint or information as to 
certainty, particularity, or redundancy may be made by a 
motion to quash"), and dismissing count I of a two-count 
information against Wehrle. Both counts charged Wehrle with 
violation of Neb. Rev. Stat. § 28-319(1) (Reissue 1985) of the 
Nebraska Criminal Code, which provides: 

Any person who subjects another person to sexual 
penetration and (a) overcomes the victim by force, threat 
of force, express or implied, coercion, or deception, (b) 
knew or should have known that the victim was mentally 
or physically incapable of resisting or appraising the 
nature of his or her conduct, or (c) the actor is nineteen 
years of age or older and the victim is less than sixteen 
years of age is guilty of sexual assault in the first degree.  

Count I of the information alleged that Wehrle 
on or after February 1, 1984 and on or before March 31, 
1984, in the County of York and State of Nebraska, then 
and there being, did then and there subject another 
person, [victim's name], to sexual penetration, and he 
overcame the victim by force, threat of force, express or 
implied, coercion, or deception, or he knew or should 
have known that the victim was mentally or physically 
incapable of resisting or appraising the nature of his 
conduct, or he was nineteen years of age or older and the 
victim was less than sixteen years of age.  

Count II alleged that "on or about the 11th day of 
September, 1985," Wehrle violated § 28-319(1), and recited the 
victim's name and the statutory language identical to that found 
in count I of the information.  

In his "Motion to Quash," Wehrle alleged: "That Count 1 of 
the Information lacks certainty and particularity in that it does 
not specify the date when the offense charged is alleged to have 
occurred. Count 1 alleges only that said alleged offense 
occurred on or after February 1, 1984, and before March 31,
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1984." The district court sustained Wehrle's motion to quash.  
The issue in this appeal concerns sufficiency of the 

information charging Wehrle, that is, the absence of a specific 
date or definite time when the crime is alleged to have occurred.  
Resolution of these issues necessarily raises aspects of the 
constitutional guarantees of due process and protection against 
double jeopardy pertaining to an information on which an 
accused is prosecuted. See, Neb. Const. art. I, §§ 3, 11, and 12; 
U.S. Const. amend. V and amend. XIV, § 1.  

Regarding constitutional considerations of due process and 
the prohibition against double jeopardy, the function of an 
indictment, information, or complaint is twofold. With 
reasonable certainty, an indictment, information, or complaint 
must inform an accused concerning the crime charged so that 
the accused may prepare a defense to the prosecution and, if 
convicted, be able to plead the judgment of conviction on such 
charge as a bar to a later prosecution for the same offense. See 
State v. Adams, 181 Neb. 75, 147 N.W.2d 144 (1966). See, also, 
State v. Last, 212 Neb. 596, 324 N.W.2d 402 (1982).  

For a sufficient information, there is no constitutional 
requirement "that detailed particulars of the crime must be 
stated in the information or indictment in the meticulous 
manner prescribed by the common law." Cowan v. State, 140 
Neb. 837, 839, 2 N.W.2d 111, 113 (1942). See, also, State v.  
Last, supra.  

There was a time in the history of our law when the 
indictment was an instrument of such archaic and arcane 
verbosity that it served more to confuse than to enlighten.  
Thus an indictment for "Selling a Diseased Cow in the 
Public Market" required three printed pages of fine print.  
Such exercises are now, happily, things of the past.  

United States v. Glup, 482 E2d 1288, 1289 (8th Cir. 1973). See, 
also, Myers v. United States, 15 F.2d 977, 981 (8th Cir. 1926) 
(" 'it is not necessary in framing [an indictment, information, 
or complaint] to set up an impracticable standard of 
particularity . . .' "). Consequently, where an indictment, 
information, or complaint alleges commission of a crime, using 
the language of the statute defining that crime or terms 
equivalent to such statutory definition, a formal charge against
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an accused is sufficient. See State v. McGee, 221 Neb. 557, 378 
N.W.2d 674 (1985). By the clear terms of § 28-319(1), the time 
of occurrence is not an essential element of first degree sexual 
assault.  

An examination of the information in the present case shows 
that such formal criminal charge against Wehrle is set out in the 
language found in § 28-319(1). An "information charging an 
offense in substantially the words of the statute is generally 
sufficient." State v. Piskorski, 218 Neb. 543, 545, 357 N.W2d 
206, 209 (1984).  

Sufficiency of a formal criminal charge against an accused is 
not necessarily equated with factual particularity in pleading. A 
distinction is drawn between sufficiency of allegations in an 
indictment, information, or complaint, in terms of the essential 
elements prescribed by the statute defining a criminal offense, 
and particularity which may provide information about an 
alleged event, above and beyond the statutory elements 
constituting a criminal offense. Bearing in mind the twofold 
function of an information, the exact time when a criminal 
offense is committed is not an essential element of a crime 
unless the statute defining the offense makes a date or time an 
indispensable element of the crime charged. See State v. Harig, 
192 Neb. 49, 218 N.W.2d 884 (1974); cf. Brown v. State, 16 
Neb. 658, 21 N.W 454 (1884) (an allegation of time was 
necessary to validly charge a defendant with criminal sale of 
liquor on Sunday). Further, "It has long been the rule in this 
jurisdiction, as in others, that charging an individual with the 
commission of a crime anytime within the statute of limitations 
is sufficient." State v. Piskorski, supra at 547, 357 N.W.2d at 
210.Cf.Statev. Wood, 220 Neb. 388,391,370 N.W.2d 133, 135 
(1985) ("where time is not an ingredient of the crime, a variance 
between the information and the proof is not fatal if the date 
proved is within the statute of limitations"). In State v.  
Piskorski, supra, we held that an information which alleged 
that a criminal act occurred "on or after September 1, 1982, and 
before December 25, 1982," a period covering almost 4 
months, was sufficiently definite in relation to a conviction of 
first degree sexual assault. 218 Neb. at 547, 357 N.W.2d at 210.  

Wehrle calls our attention to three cases which he believes
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support his argument that the information was fatally 
deficient, namely, State v. Scott, 206 Neb. 451, 293 N.W.2d 114 
(1980), May v. State, 153 Neb. 369, 44 N.W.2d 636 (1950), and 
Goodloe v. Parratt, 605 F.2d 1041 (8th Cir. 1979). We find those 
decisions irrelevant to the question raised in the present appeal.  

State v. Scott, supra, dealt with a question about sufficiency 
of evidence to sustain a conviction for drunk driving, and did 
not consider any question about the sufficiency of the formal 
charge.  

May v. State, supra, involved a prosecution for refusal to 
pay child support, that is: 

Whenever any husband, against whom a decree for 
divorce and alimony for the support of his children shall 
have been rendered by any court in this state, shall, 
without good cause, refuse or neglect to pay to the persons 
noted the amounts and manner provided by such decree 
for the support of such child or children [penalty 
prescribed for conviction].  

Neb. Rev. Stat. § 28-450 (Reissue 1948). The information filed 
in May did not include an allegation that a divorce decree had 
been rendered "against" May requiring payment of child 
support. This court held that existence of a decree for child 
support was an indispensable allegation in any information 
charging a violation of § 28-450. Omission of such allegation 
about a divorce decree rendered the information ineffective for 
prosecution of May, because noncompliance with a divorce 
decree was an essential element of the crime charged, namely, 
refusal or neglect to pay decreed child support.  

Goodloe v. Parratt, supra, reviewed a prosecution in a 
Nebraska court for the offense of operating a motor vehicle to 
avoid arrest. As a result of Neb. Rev. Stat. § 60-430.07 (Reissue 
1978), it was unlawful "for any person operating any motor 
vehicle to flee in such vehicle in an effort to avoid arrest for 
violating any law constituting [a felony, misdemeanor, or traffic 
infraction except nonmoving violations]" in Nebraska. The 
eighth circuit held that the formal charge in the state court must 
inform Goodloe of the particular crime allegedly committed as 
a predicate for and an essential substantive element of the 
offense charged, operating a motor vehicle to avoid arrest.
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Absent an allegation about such predicate offense or essential 
substantive element, the eighth circuit concluded that 
"Goodloe was not given fair and reasonable notice of the 
offense charged and the case against which he had to prepare a 
defense; the result was a fundamentally unfair trial that 
requires the conviction be set aside." 605 F.2d at 1047.  

Of no small moment is Neb. Rev. Stat. § 29-1501 (Reissue 
1985), which provides: 

No indictment shall be deemed invalid . . . (3) . . . for 
omitting to state the time at which the offense was 
committed in any case where time is not of the essence of 
the offense; nor for stating the time imperfectly; . . . nor 
for any other defect or imperfection which does not tend 
to the prejudice of the substantial rights of the defendant 
upon the merits.  

Although § 29-1501 mentions an "indictment," that statute 
is equally applicable to any formal charge on which a 
prosecution is based, that is, an indictment, information, or 
complaint. See State v. Harig, 192 Neb. 49, 218 N.W.2d 884 
(1974).  

A rationale for the rule that a formal criminal charge alleging 
commission of an offense anytime within the period prescribed 
by the statute of limitations for commencement of prosecution 
is sufficient, and a likely basis for § 29-1501(3), is a 
common-law part of Nebraska criminal procedure permitting 
an accused to utilize a bill of particulars for appropriate 
specification in allegations of a formal charge.  

An indictment or information alone need not be full 
protection against double jeopardy because a defendant 
may allege and prove facts outside the record in supp6rt of 
a plea of former adjudication. Cowan v. State, supra. The 
remedy of a bill of particulars is available to assist a 
defendant in preparing his defense and to protect him 
against a second prosecution for the same offense.  

State v. Adams, 181 Neb. 75, 79, 147 N.W.2d 144, 149 (1966).  
See, also, State v. Piskorski, 218 Neb. 543, 357 N.W.2d 206 
(1984).  

While Wehrle alludes to some veiled prejudice consequent to 
the lack of a specific date for the offense charged in the
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information, he does not demonstrate, or even indicate, in what 
manner he has been or would be prejudiced by the absence of a 
specific date alleged in the information. Similar to Wehrle's 
situation, a very general and indefinite claim of prejudice was 
made, but not sustained, in State v. Adams, supra, which was 
also a case involving a question concerning absence of a specific 
date in the allegations of a formal criminal charge. When we 
recall the fundamental fairness due an accused in preparation 
of a defense and the prosecutory function of the formal charge, 
any distress due to a seeming shortage of information in the 
present case is self-inflicted by Wehrle as the result of 
forbearing a bill of particulars, a resource or means to acquire 
additional knowledge about the offense alleged.  

Therefore, we reaffirm the rule that, in the absence of 
demonstrated prejudice to a defendant's substantial right, a 
formal charge in prosecuting a criminal offense-an 
indictment, information, or complaint-alleging a date or 
period within the statutory time specified to commence 
prosecution for the crime charged is sufficient, unless the 
particular offense charged requires establishment of a specific 
time as an essential element of that crime charged. See, Palin v.  
State, 38 Neb. 862, 57 N.W. 743 (1894); State v. Piskorski, 
supra.  

Therefore, the district court's judgment dismissing count I of 
the information against Wehrle is erroneous. The exceptions 
are sustained, and this cause is remanded to the district court 
for further proceedings.  

EXCEPTIONS SUSTAINED, AND CAUSE REMANDED 

FOR FURTHER PROCEEDINGS.
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STATE OF NEBRASKA, APPELLEE, v DANIEL THOMAS MEIS, 

APPELLANT.  

395 N.W.2d 509 

Filed October 24, 1986. No. 86-064.  

1. Postconviction: Appeal and Error. A defendant may not, in a postconviction 
hearing, raise questions which could have been raised on direct appeal.  

2. Records: Appeal and Error. Where evidence or rulings do not appear in the 
record, they cannot be considered on appeal.  

3. Postconviction. In order to state a cause of action for postconviction relief, the 
motion must allege facts which, if proved, constitute an infringement of the 
prisoner's constitutional rights; allegations which are mere conclusions are 
insufficient.  

4. Effectiveness of Counsel: Proof. One of the elements of an ineffective assistance 
of counsel claim is a showing of how the defendant was prejudiced in the defense 
of his case as a result of his attorney's actions or inactions.  

5. Criminal Law: Effectiveness of Counsel. The standard for determining the 
effectiveness of counsel in a criminal case is whether the attorney, in representing 
the accused, performed at least as well as a lawyer with ordinary training and 
skill in the criminal law in the area. Further, the defendant has the burden to 
show how or in what manner his counsel was ineffective.  

6. Trial: Effectiveness of Counsel. Generally, the decision to object or not to object 
to comments made by the prosecution during closing argument is a part of trial 
strategy.  

7. -: . Due deference is granted to the discretion of counsel to 
formulate trial tactics, particularly wilere it appears no valid objections exist.  

8. Trial: Witnesses: Effectiveness of Counsel. A decision to call, or not call, a 
particular witness, made by counsel as a matter of trial strategy, does not without 
more sustain a finding of ineffectiveness of counsel.  

Appeal from the District Court for Antelope County: 
MERRITT C. WARREN, Judge. Affirmed.  

Richard Scott, for appellant.  

Robert M. Spire, Attorney General, and Lynne R. Fritz, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ.  

HASTINGS, J.  
Defendant appeals an order of the district court for Antelope 

County denying his request for postconviction relief. We 
affirm.
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Following a jury trial in the district court for Antelope 
County, defendant, Daniel Thomas Meis, was convicted of first 
degree murder and use of a firearm in the commission of a 
felony. He was sentenced to life imprisonment and a 
consecutive term of 5 years. Meis appealed his conviction, 
which was affirmed in State v. Meis, 217 Neb. 770, 351 N.W.2d 
79(1984).  

Defendant then filed a motion for postconviction relief in the 
district court for Antelope County. A hearing was held on 
defendant's claims that he was denied effective assistance of 
counsel at his trial and on appeal and that the prosecutor 
conducted himself in such a way as to result in prosecutorial 
misconduct. The district court allegedly refused to hear 
evidence on defendant's numerous other claims because they 
could have been raised on direct appeal. After the hearing the 
district court ruled that defendant had failed to meet his burden 
of proof on the prosecutorial misconduct and ineffective 
assistance of counsel claims and, therefore, denied defendant's 
request for postconviction relief. Defendant appeals.  

Meis contends that the district court abused its discretion in 
denying his request for postconviction relief. Specifically, he 
contends that the district court erred when it (1) refused to hear 
evidence on paragraphs II, IV, V, VI, VII, VIII, and X of his 
third amended petition; (2) failed to find that the prosecutor 
conducted himself in such a way as to result in prosecutorial 
misconduct; and (3) failed to find that he was denied effective 
assistance of counsel at trial and on appeal.  

Defendant first alleges that during a pretrial proceeding on 
October 30, 1985, the district court ordered him not to present 
evidence on paragraphs II, IV, V, VI, VII, VIII, and X of his 
third amended petition at the hearing set for January 6, 1986.  
These items referred to the sufficiency of the evidence, the 
failure to grant a change of venue, the admission of certain 
pictures, the court's failure to give corrective instructions on its 
own motion, the failure to grant defendant a short continuance 
at one point in the trial, the trial court's failure to make an entry 
of record as to the voluntariness of defendant's impeaching 
statement, and the denial of certain voir dire questions of 
prospective jurors. These claims all could have been, and some
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were, raised on direct appeal. A defendant may not, in a 
postconviction hearing, raise questions which could have been 
raised on direct appeal. State v. Juhl, 218 Neb. 792, 359 N.W.2d 
109 (1984).  

In any event, defendant has not presented this court with a 
record of that particular portion of the pretrial proceedings and 
order which supposedly prevented him from raising those 
issues. As we stated in Chalupa v. Chalupa, 220 Neb. 704, 705, 
371 N.W.2d 706, 707 (1985): "Where evidence or rulings do not 
appear in the record, they cannot be considered on appeal." 
Because the October 30, 1985, ruling does not appear in the 
record, defendant's first assignment of error must be rejected.  

We deal next with defendant's second objection, that the 
prosecutor conducted himself in such a way as to result in 
prosecutorial misconduct. As has been stated, a defendant in a 
postconviction proceeding may not raise questions which could 
have been raised on direct appeal. Counsel for the defendant all 
but conceded this point during oral argument when he made it 
clear that he was relying primarily upon the claimed failure of 
former counsel to object to such conduct during the trial, or to 
raise that issue on appeal, in support of his present claim of 
ineffective assistance of counsel. Because prosecutorial 
misconduct could have been raised on appeal, defendant's 
second assignment of error must also be rejected.  

This brings us to the defendant's final assignment of error, 
that his counsel was ineffective at trial and on appeal.  
Specifically, in paragraph III of his third amended petition, 
Meis alleged that trial counsel was ineffective in that he failed to 
(1) object to numerous misstatements of the prosecutor, in his 
closing arguments, concerning testimony; (2) procure witnesses 
favorable to defendant or who would have tended to prove that 
there had been witness tampering by the victim's father; (3) find 
material that was available and that would have tended to prove 
the neutron activation test was unreliable and had been 
contaminated with blood and dirt; (4) discover materials which 
were available and which would have cast serious doubt on the 
credibility of Officer Bailey's testimony concerning an oral 
statement allegedly made by defendant; (5) request tests be run 
on decedent's fingernails, when such tests would have tended to
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prove that the defendant's version of the events was true and 
credible; (6) object to a "death-qualified" jury's being 
impaneled; (7) present evidence in support of his motion for 
change of venue, when such evidence was available in the form 
of statistics; (8) request a record be made of the opening 
arguments; (9) request a record be made of voir dire; 
(10) depose persons in the community who had stated that 
defendant could not get a fair trial due to the current feelings in 
the community; (11) make any specific motions for the police 
reports concerning the incident; (12) make and pursue his 
motion for a new trial at the end of the State's case in chief; (13) 
present mitigating and extenuating evidence at the time of 
sentencing; (14) complete the appeal; (15) make objections to 
testimony and evidence; and (16) fully cross-examine witnesses.  
As a further claim of ineffectiveness of counsel, defendant 
alleged that this court erred in removing original counsel days 
before argument, in that the time allotted between the 
appointment of counsel and the oral argument was insufficient 
to allow appointed counsel adequate time to research and 
prepare his case.  

Several of the defendant's allegations of ineffective 
assistance of counsel can be dealt with summarily. As we stated 
in State v. Robinson, 215 Neb. 449, 450, 339 N.W2d 76, 77 
(1983): "[I1n order to state a cause of action for post conviction 
relief, the motion must allege facts which, if proved, constitute 
an infringement of the prisoner's constitutional rights; 
allegations which are mere conclusions are insufficient." One of 
the elements of an ineffective assistance of counsel claim is a 
showing of how the defendant was prejudiced in the defense of 
his case as a result of his attorney's actions or inactions. State v.  
Manchester, 220 Neb. 41, 367 N.W.2d 733 (1985). Since one of 
the elements of an ineffective assistance of counsel claim is 
prejudice, the defendant, in order to state a cause of action for 
such a claim, must allege facts which, if proved, show that the 
defense of his case was prejudiced by his attorney's actions or 
inactions.  

In several of the defendant's allegations of error he did not 
allege facts which show that he suffered prejudice as a result of 
his attorney's actions. Specifically, the defendant did not allege
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facts showing how he suffered prejudice when he stated that 
counsel was ineffective when he failed to object to a 
"death-qualified" jury's being impaneled; request a record 
be made of the opening arguments; request a record be made 
of voir dire; make any specific motions for the police reports 
concerning the incident; make and pursue his motion for a new 
trial at the end of the State's case in chief; present mitigating and 
extenuating evidence at the time of sentencing; complete the 
appeal; make objections to testimony and evidence; and fully 
cross-examine witnesses. Not only did the defendant fail to 
allege prejudice in his motion, he also did not prove prejudice at 
the evidentiary hearing. Without the necessary allegations and 
proof of prejudice to his case, the above claims of ineffective 
assistance of counsel must be dismissed without further 
examination.  

Before we address the remaining ineffective assistance of 
counsel claims, we must set out the standard by which such 
claims are judged.  

The standard for determining the effectiveness of counsel 
in a criminal case is whether the attorney, in representing 
the accused, performed at least as well as a lawyer with 
ordinary training and skill in the criminal law in the area. .  
. . Further, defendant has the burden to show how or in 
what manner his counsel was ineffective.  

State v. Apodaca, ante p. 258, 260, 388 N.W.2d 837, 839 (1986).  
In addition, there must be a showing of prejudice. With the 
foregoing standards in mind, we now address the defendant's 
remaining ineffectiveness of counsel claims.  

Defendant first argues that certain statements made by the 
prosecution during closing arguments were improper as either 
misstating evidence or appealing to the emotions of the jury. He 
claims that his trial counsel was ineffective in failing to object 
during closing arguments, thereby precluding review on direct 
appeal.  

At the postconviction proceeding defense counsel testified 
that he discussed whether to object to the State's closing 
argument with cocounsel and defendant. His decision not to 
object was based on his observation of the jury at the time, 
from which he concluded that the remarks by the State were
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making a negative impact. Further, defense counsel was 
concerned that his objections would not be sustained.  

Richard Krepela, an attorney in that area with considerable 
experience practicing criminal law, testified for the State at the 
postconviction hearing regarding his opinion of the level of 
representation provided defendant at trial. After reviewing the 
record Krepela testified that he probably would not have 
objected to the State's closing argument if he felt that it was 
making no significant impression on the jury.  

The decision to object or not to object to comments made by 
the prosecution during closing argument is a part of trial 
strategy. As we stated in State v. Colgrove, 207 Neb. 496, 501, 
299 N.W2d 753, 756 (1980): "[W]e grant due deference to the 
discretion of defense counsel to formulate trial tactics . . .  
particularly where, as here, it appears no valid objections 
exist." Defense counsel's decision in this case not to object to the 
State's closing argument was trial strategy clearly within the 
bounds of effective assistance of counsel.  

The defendant next alleges that his trial counsel was 
ineffective because he failed to procure witnesses favorable to 
the defendant who would have tended to prove that there had 
been witness tampering by the victim's father. At the 
postconviction hearing the defendant testified he had heard 
that the victim's father had attempted to alter the testimony of 
one of the State's witnesses and that Lyle Galyen and Jim Cox 
could corroborate that story. The defendant testified that he 
asked his trial counsel to call those two witnesses at his trial, but 
they were not called. Defense counsel testified that he 
interviewed the two men, but they could not verify the 
defendant's claim of tampering. Counsel also stated that he was 
concerned that having the victim's father on the stand might 
evoke more sympathy from the jury.  

"A decision to call, or not call, a particular witness, made by 
counsel as a matter of trial strategy . . . does not without more 
sustain a finding of ineffectiveness of counsel." State v. Brown, 
220 Neb. 305, 307, 369 N.W.2d 639, 641 (1985). Considering 
that these two witnesses could not corroborate the defendant's 
story and could possibly have prejudiced the defendant's case, 
trial counsel was certainly justified in not calling them. The
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defendant therefore has not met his burden of proof on this 
claim.  

The defendant next claims that his counsel was ineffective 
because he failed to find material that was available and would 
have tended to prove the neutron activation test was unreliable 
and had been contaminated with blood and dirt. Nothing in the 
record supports the claim that had counsel only looked he 
would have found such information. Indeed, defendant's 
counsel filed numerous discovery motions, including one 
regarding the results of scientific tests. In addition, the results 
of the neutron activation test brought out at trial were 
consistent with the defendant's version of the shooting.  
Counsel's failure to discredit the test's results was actually 
beneficial to the defendant; therefore, counsel's inaction 
provides no basis for claiming ineffective assistance of counsel.  

The defendant next argues that his counsel failed to discover 
information which would have cast serious doubt on the 
credibility of Officer Bailey's testimony. Again, the record does 
not reveal what information trial counsel did not discover. The 
record does establish, however, that Officer Bailey was deposed 
by trial counsel twice prior to trial. The defendant again has 
failed to establish in what manner his counsel was ineffective.  

The defendant also argues that trial counsel failed to request 
tests be run on the decedent's fingernails, when such tests 
allegedly would have tended to prove that the defendant's 
version of the events was true and credible. Defense counsel 
testified at the postconviction hearing that such tests were not 
requested because any skin or hair found under the nails could 
have been explained as resulting from an earlier struggle. Thus, 
counsel felt it was more advantageous to argue that the State 
failed to conduct tests which could have exculpated the 
defendant. Counsel did indeed address this point in his closing 
arguments. Defendant has again failed to prove trial counsel 
was ineffective.  

The last of defendant's claims of ineffective assistance of 
trial counsel involved change of venue. The defendant first 
alleges that counsel was ineffective because he failed to present 
evidence in support of his motion for change of venue. The 
defendant in his motion states that those statistics "would have
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tended to show that in excess of 78.4o of the venieremen [sic] 
called were excused for challenges or other reasons, and 
Defendant contends that this would have tended to show the 
bias which existed within the community." At the 
postconviction hearing no evidence was presented to 
substantiate this claim, and the defendant did not pursue this 
further in his brief. Because no facts were presented to 
substantiate this claim, we are compelled to hold that it is 
without merit.  

The defendant also contends that his trial counsel was 
ineffective because he failed to depose persons in the 
community who had stated that the defendant could not get a 
fair trial due to the current feelings in the community. Trial 
counsel testified at the postconviction hearing that he had 
discussed with other attorneys the type of evidence necessary to 
succeed on a motion for change of venue. He was informed that 
courts were more responsive to statistical surveys than 
affidavits from members of the community. He chose to have a 
statistical survey conducted, the results of which established 
that there was less community bias than anticipated, and, in 
fact, several areas appeared to be favorable to the defendant.  
Also, counsel was concerned about the general pro-prosecution 
reputation of the possible alternative locations. Counsel's 
motion for change of venue was filed, but overruled. The 
defendant has failed to show how counsel performed below the 
level of an attorney with ordinary skill and training and has also 
failed to show how the defendant was prejudiced by trial 
counsel's actions; therefore, this claim is also rejected.  

Finally, the defendant claims that this court denied him 
effective assistance of counsel on appeal because we removed 
original counsel days before argument. Defendant admits in his 
brief that appointed counsel was qualified but alleges that the 
time allotted between the appointment of new counsel and the 
oral argument was insufficient to allow appointed counsel 
adequate time to research and prepare his case.  

Defendant's trial counsel represented the defendant on direct 
appeal to this court and filed a brief on the merits. Before oral 
argument, however, trial counsel was appointed Antelope 
County attorney. The State filed a motion to disqualify trial
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counsel, alleging an actual conflict of interest, which we 
sustained. The district court then appointed Richard Shugrue 
to represent the defendant in oral argument. Shugrue argued 
from the defendant's brief, although he supplemented it with 
additional case law. Shugrue did not testify at the 
postconviction proceeding, but his affidavit attached to his 
motion for compensation reveals that he spent 23 hours in 
preparation for oral argument, including discussions with the 
defendant's trial counsel and the defendant's family.  

The defendant has not proven any errors or omissions 
committed by appointed counsel during oral argument and has 
not alleged or proven how the defendant was prejudiced by any 
actions or inactions on appointed counsel's part. Because there 
is no factual support for the allegation of ineffective assistance 
of counsel on appeal, this final claim of error must be 
dismissed.  

The judgment of the district court is therefore affirmed.  
AFFIRMED.  

GRANT, J., participating on briefs.  

STATE OF NEBRASKA, APPELLEE, V. CLARENCE ECKSTEIN, 

APPELLANT.  

395 N.W.2d 515 

Filed October 24, 1986. No. 86-099.  

Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed.  

Dennis R. Keefe, Lancaster County Public Defender, and 
Coleen J. Nielsen, for appellant.  

Robert M. Spire, Attorney General, and Dale D. Brodkey, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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PER CURIAM.  

Defendant was charged with first degree sexual assault on a 
child in violation of Neb. Rev. Stat. § 28-319(1)(c) (Reissue 
1985) and further charged as a habitual criminal under Neb.  
Rev. Stat. § 29-2221 (Reissue 1985). The sexual assault case was 
tried to the court, without a jury, and defendant was convicted 
of the charge. After a separate hearing pursuant to Neb. Rev.  
Stat. §§ 29-2911 et seq. (Reissue 1985), the court found that 
defendant was not a mentally disordered sex offender and that 
defendant was a habitual criminal. The court later sentenced 
defendant to a term of 10 years' imprisonment, with credit for 
time served. Defendant appealed to this court.  

Defendant's brief in this court does not contain any 
assignments of error or propositions of law, nor does the brief 
contain any references to the transcript filed in this court or any 
references to the bill of exceptions. All of these matters are 
required by this court's rules of practice and, in the case of the 
assignments of error, are required by the statutes of this state. It 
is clear there has not been even token compliance with 
appropriate appellate procedures.  

With regard to the lack of assignments of error, we note the 
provisions of Neb. Rev. Stat. § 25-1919 (Reissue 1985), which 
provides in part: "The brief of appellant shall set out 
particularly each error asserted and intended to be urged for the 
reversal, vacation or modification of the judgment, decree or 
final order alleged to be erroneous; . . . ." Neb. Ct. R. of Prac.  
9D(1) (rev. 1986) provides that appellant's brief should contain: 

d. Assignments of Error. A separate, concise statement 
of each error a party contends was made by the trial court, 
together with the issues pertaining to the assignments of 
error. Each assignment of error shall be separately 
numbered and paragraphed, bearing in mind that 
consideration of the case will be limited to errors assigned 
and discussed. The court may, at its option, notice a plain 
error not assigned.  

The case law pertaining to assignments of error is clear. Such 
assignments of error must be set out in appellant's brief. The 
failure of counsel to comply with the statute and our rules has 
been a problem for many years. See, Mauder v. State, 97 Neb.
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380, 149 N.W. 800 (1914), Baggett v. City of Omaha, 220 Neb.  
805, 373 N.W.2d 391 (1985), and a myriad of cases in between.  
In civil cases this court has held that in the absence of plain 
error, where the appellant has not set out any assignments of 
error, the judgment appealed from should be affirmed. See 
Farmers Co-op Grain Co. v. Leuenberger, 217 Neb. 288, 348 
N.W.2d 135 (1984), and cases cited therein. In criminal cases 
there must be other considerations, which are set out below.  

With regard to the failure of appellant's brief to make 
references to appropriate pages of the bill of exceptions, the 
same condition exists. In Merrill v. Garver, 4 Neb. (Unoff.) 
830, 832, 96 N.W. 619, 620 (1903), this court stated: 

A general statement in a brief that the court erred in 
sustaining objections to a certain line of testimony 
without stating where the rulings complained of are to be 
found in the record or the nature of the evidence offered, 
the objections made, and the rulings thereon, is not 
sufficient to call for any examination of the matter by this 
court. The brief must state specifically what is complained 
of, the reason and basis of the complaint, and the exact 
portions of the record material thereto.  

Similarly, in Reller v. City ofLincoln, 174 Neb. 638, 639, 119 
N.W.2d 59, 60-61 (1963), we adopted the language of Wieck v.  
Blessin, 165 Neb. 282, 85 N.W.2d 628 (1957): " 'In order that 
assignments of error as to the admission or rejection of evidence 
may be considered, the holdings of this court require that 
appropriate reference be made to the specific evidence against 
which objection is urged.' " 

As in the situation concerning the lack of assignments of 
error, there are many such cases in the period between the dates 
of the two citations.  

The federal courts have had similar problems. See Colorado 
Yule Marble Co. v. Collins, 230 E 78 (8th Cir. 1915). In United 
States v. Cohen, 738 F.2d 287, 289-90 (8th Cir. 1984), the court 
stated: "A word must be said about the briefs filed by the 
parties. . . . Counsel should comply with the rules requiring 
specific references to the record or transcript. This is essential 
for efficient review by this court. As other courts have 
observed, counsel act at their peril in not doing so."
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In the case before us, defendant's brief indicates that many of 
defendant's complaints about his trial concern evidence before 
the court. The exact evidence complained of, the objections 
sought to be held proper on appeal, and the rulings on those 
objections are not identified.  

Defendant has not specified any assignment of error to be 
reviewed by this court. The record and briefs before us do not 
disclose any plain error prejudicial to defendant. In the absence 
of any error presented for review, we affirm the judgment of 
the district court.  

AFFIRMED.  

RAYMOND LEISY, APPELLANT AND CROSS-APPELLEE, v. Lisco 

STATE BANK, A BANKING CORPORATION, APPELLEE, TRACY 

MYERS, APPELLEE AND CROSS-APPELLANT.  

395 N.W.2d 517 

Filed October 24, 1986. No. 85-376.  

1. Probable Cause: Actions. Want of probable cause for instituting proceedings is 
an essential and indispensable element of an action for the malicious prosecution 
of either a civil or a criminal action.  

2. Judgments: Appeal and Error. Where a jury trial has been waived, the judgment 

of the trial court has the effect of a verdict of a jury and should not be set aside 

unless clearly wrong.  

Appeal from the District Court for Garden County: JOHN D.  
KNAPP, Judge. Affirmed.  

Alan Curtiss of Curtiss, Moravek, Danehey & Curtiss, P.C., 
for appellant.  

Paul E. Hofmeister of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellee Lisco State Bank.  

Randall L. Lippstreu of Harris & Lippstreu, for appellee 
Myers.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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GRANT, J.  
This appeal arises out of an action brought in the district 

court for Garden County by the appellant, Raymond Leisy 
(Leisy). The action was brought against the Lisco State Bank 
(Bank) and Tracy Myers (Myers) on March 3, 1983, for 
conversion of Leisy's calves, which Leisy claimed were his share 
of a cow-calf operation with Myers. Myers denied liability to 
Leisy and filed a cross-petition against Leisy for malicious 
prosecution, alleging that all debts which Myers owed to Leisy 
had been previously discharged by the U.S. Bankruptcy Court 
and that Leisy, when he filed this action, was aware that Myers' 
debt to Leisy had been discharged.  

Myers filed a motion for summary judgment in his favor on 
Leisy's petition. This motion was granted by the court, upon a 
finding that the debt owed by Myers to Leisy had been 
discharged in bankruptcy. The case was tried to the court 
without a jury on Leisy's petition against the Bank and on 
Myers' cross-petition against Leisy. The court found in favor of 
the Bank on Leisy's petition and found in favor of Leisy on 
Myers' cross-petition. Leisy filed a motion for new trial on the 
judgment entered against Leisy on his petition against the 
Bank, and Myers filed a motion for new trial on the judgment 
in favor of Leisy on Myers' cross-petition. Each motion for new 
trial was overruled. Leisy timely filed his notice of appeal to this 
court.  

In his brief filed on his appeal, Leisy did not set out any 
assignments of error. In the brief of the appellee Bank, Leisy's 
omission is specifically pointed out, and the Bank directs our 
attention to Neb. Rev. Stat. § 25-1919 (Reissue 1985) and Neb.  
Ct. R. of Prac. 9D(1)d(rev. 1986), both of which are set out and 
discussed in State v. Eckstein, ante p. 943, 395 N.W.2d 515 
(1986).  

After the appellant's failure to comply with the statute and 
the court's procedural rules was called to the attention of 
appellant, he filed a motion, which was granted by this court, to 
file a supplement to his brief for the purpose of setting out his 
assignments of error. Our cases have indicated that even if 
appellant does not assign any errors, this court examines the 
proceedings for plain error. See, Baggett v. City of Omaha, 220
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Neb. 805, 373 N.W2d 391 (1985); Farmers Co-op Grain Co. v.  
Leuenberger, 217 Neb. 288, 348 N.W2d 135 (1984). Leisy was 
permitted to so supplement his brief in order that the court 
might get some aid in determining if there was any plain error 
disclosed in the 536-page bill of exceptions or the 93-page 
transcript. The supplemental brief was of no aid, since the 
single assignment of error finally presented was that the 
evidence did not support the verdict. Our examination of the 
record does not disclose any plain error in connection with 
Leisy's appeal.  

When a case is presented to this court for review, and a 
controlling defect in appellant's procedure is pointed out to us 
by appellee, it would be the height of inconsistency to allow 
appellant "to mend his hold" and thus circumvent the statute 
and our rules which have been applied to other litigants. To do 
so would reward appellant's carelessness and punish appellee's 
knowledge of the statute and the rules. Therefore, as set out in 
Farmers Co-op Grain Co. v. Leuenberger, supra, and in 
Baggett v. City of Omaha, supra, Leisy's appeal presented no 
error for review by this court. In the absence of error presented 
for review, we affirm the judgment of the district court as to 
Leisy's cause of action against the Bank.  

A different situation is presented as to Myers' cross-appeal 
against Leisy. Since Leisy's notice of appeal was timely filed, the 
court obtained jurisdiction. Myers' brief presented the issue on 
cross-appeal. See Neb. Ct. R. of Prac. 9D(2)c (rev. 1986).  

On his cross-appeal Myers assigns as error the action of the 
trial court in determining that Myers had not proved all the 
material elements of malicious prosecution, specifically the 
element of malice on the part of Leisy.  

After the conclusion of all the evidence, the trial court, 
sitting without a jury, found in favor of Leisy and dismissed the 
petition of Myers for malicious prosecution. The court found 
that all the elements of malicious prosecution were proved by 
Myers in his action against Leisy except that Myers did not 
prove "the elements of absence of probable cause or presence of 
malice and the Court finds specifically, with reference to the 
element of malice, that such was not present." 

In Rose v. Reinhart, 194 Neb. 478, 233 N.W.2d 302 (1975),
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this court approved the holding of Brumbaugh v. Frontier 
Refining Co., 173 Neb. 375, 385, 113 N.W.2d 497, 503 (1962), 
where we stated: 

"Want of probable cause for instituting proceedings is an 
essential and indispensable element of an action for the 
malicious prosecution of either a civil or a criminal action, 
no matter what the result thereof; in fact, want of 
probable cause for the prosecution of the original 
proceeding by defendant has been described as the gist of 
the action. The very foundation of the action is that the 
previous legal proceeding was resorted to or was pursued 
causelessly. . . ." 

Schmidt v. Richman Gordman, Inc., 191 Neb. 345, 351, 215 
N.W.2d 105, 109 (1974), sets out the necessary elements for the 
plaintiff to establish in a malicious prosecution case, including 
" '(4) the absence of probable cause for such proceeding; (5) the 
presence of malice therein; . . . ' " and goes on to state that "if 
any of these elements are lacking the result is fatal to the 
action." 

In the cross-appeal under consideration, it was undisputed 
that Leisy acted at all times pursuant to the advice of his lawyer 
(different from Leisy's appellate counsel). It is clear from the 
convoluted facts in the record that sufficient confusion existed 
in the business relations between Leisy and Myers (most of 
which were handled pursuant to oral statements which may not 
have risen to the level of a contract) and in Myers' bankruptcy 
to prove that Leisy had not acted with the malice necessary to 
establish malicious prosecution. There was sufficient evidence 
to sustain the finding of the trial court in favor of Leisy on 
Myers' cross-petition. "[Wihere a jury trial has been waived, 
the judgment of the trial court has the effect of a verdict of a 
jury and should not be set aside unless clearly wrong." 
Kreikemeier v. McIntosh, ante p. 551, 554, 391 N.W.2d 563, 
565 (1986).  

AFFIRMED.
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STATE OF NEBRASKA, APPELLANT, v. RONALD R. GOLGERT, 

APPELLEE.  

395 N.W.2d 520 

Filed October 24, 1986. No. 86-240.  

1. Records: Appeal and Error. In the absence of a bill of exceptions, the Supreme 
Court examines and considers only the pleadings in conjunction with the 
judgment reviewed.  

2. _ : . When a transcript, containing the pleadings and order in 
question, is sufficient to present the issue for appellate disposition, a bill of 
exceptions is unnecessary to preserve an alleged error of law regarding the 
proceedings under review.  

3. Pleas: Waiver: Indictments and Informations. A plea of guilty embodies a 
waiver of every defense to the charge-.whether procedural, statutory, or 
constitutional, except the defense that the information or complaint is not 
sufficient to charge an offense.  

4. Pleas: Indictments and Informations: Appeal and Error. Notwithstanding a 
guilty or nolo contendere plea, on appeal a defendant may raise the issue that the 
formal charge filed, such as an indictment, information, or complaint, fails to 
allege an essential element of a crime.  

5. Indictments and Informations: Waiver. Defects or omissions in indictments or 
informations which are of such a fundamental character as to make the 
indictment wholly invalid are generally not subject to waiver by the accused.  

6. Indictments and Informations: Appeal and Error. An information first 
questioned on appeal must be held sufficient unless it is so defective that by no 
construction can it be said to charge the offense for which the accused was 
convicted.  

7. Indictments and Informations. To charge a statutory offense the information or 
complaint must contain a distinct allegation of each essential element of the 
crime as defined by the law creating it, either in the language of the statute or its 
equivalent.  

8. Indictments and Informations: Drunk Driving. A complaint for violation of 
Neb. Rev. Stat. § 39-669.07 (Reissue 1984) need not allege that a defendant 
operated a motor vehicle on a public highway.  

Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Exception sustained, and cause 
remanded with direction.  

Gary C. Anderberg, Adams County Attorney, for appellant.  

James D. Smith of Brock, Seiler & Smith, for appellee.  

KR!VOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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PER CURIAM.  

The complaint filed .in the county court for Adams County 
charged Ronald R. Golgert with violation of Neb. Rev. Stat.  
§ 39-669.07 (Reissue 1984), which provides in part: 

It shall be unlawful for any person to operate or be in 
the actual physical control of any motor vehicle while 
under the influence of alcoholic liquor or of any drug or 
when that person has ten-hundredths of one per cent or 
more by weight of alcohol in his or her body fluid as 
shown by chemicalanalysis of his or her blood, breath, or 
urine.  

The complaint itself charged that Golgert did 
operate or have actual physical control of a motor vehicle 
while under the influence of alcoholic liquor or any drug 
or while having ten-hundredths of one per cent or more by 
weight of alcohol in his body fluid as shown by chemical 
analysis of his blood, breath or urine .  

On Golgert's nolo contendere plea the county court found 
Golgert guilty of the offense of drunk driving, that is, Golgert's 
violation of § 39-669.07, and sentenced him to probation for 1 
year. In his appeal to the district court, Golgert for the first time 
claimed that the complaint in county court was insufficient 
because the complaint did not allege that Golgert drove on a 
public highway. The district court reversed the county court 
judgment and remanded Golgert's case for a new trial. As 
provided by Neb. Rev. Stat. § 29-2315.01 (Reissue 1985), the 
Adams County attorney filed an application for appeal to this 
court, alleging that the district court "erred in finding that the 
Complaint for Driving Under the Influence must allege that 
[such offense] occurred on a public street or highway," and 
asserting that the complaint was sufficient because the site of 
the alleged violation of § 39-669.07 is not an element of the 
crime charged. After reviewing the State's application the 
district court authorized appeal to this court, acknowledging 
that the complaint filed in the county court, as a part of the 
record, was "adequate for proper consideration" of the 
question on appeal. There is no bill of exceptions as a part of the 
record for the State's'appeal.  

The issue before us is whether or not a complaint, charging a
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defendant with a violation of § 39-669.07, must allege that the 
defendant operated or was in actual physical control of a motor 
vehicle on a public highway.  

Before we answer the question concerning the district court's 
judgment, we address two other questions pertinent to the 
State's appeal.  

First, Golgert contends the absence of a bill of exceptions 
results in a record insufficient for appellate review of the district 
court's judgment. In the absence of a bill of exceptions, the 
Supreme Court examines and considers only the pleadings in 
conjunction with the judgment reviewed. See, Collins v.  
Baker's Supermarkets, ante p. 365, 389 N.W.2d 774 (1986); 
Pabst v. First American Distrib., Inc., 222 Neb. 591, 386 
N.W.2d 422 (1986); Snyder v. Nelson, 213 Neb. 605, 331 
N.W.2d 252(1983). When a transcript, containing the pleadings 
and order in question, is sufficient to present the issue for 
appellate disposition, a bill of exceptions is unnecessary to 
preserve an alleged error of law regarding the proceedings 
under review. See, Beeder v. Fleer, 211 Neb. 294, 318 N.W.2d 
708 (1982); Progressive Design, Inc. v. Olson Bros. Manuf.  
Co., 190 Neb. 208, 206 N.W.2d 832 (1973). The ultimate 
question raised in the State's appeal involves sufficiency of the 
complaint filed against Golgert. Sufficiency of that complaint 
presents a question of law, making a bill of exceptions 
unnecessary for disposition of the issue presented by the State's 
appeal.  

Next, the State argues that Golgert, by his nolo contendere 
plea, has waived any defect of the complaint regarding the 
omitted allegation that operation or actual physical control 
occurred on a public highway, and directs our attention to Neb.  
Rev. Stat. § 29-1812 (Reissue 1985): "The accused shall be 
taken to have waived all defects which may be excepted to by a 
motion to quash, or a plea in abatement, by demurring to an 
indictment or pleading in bar or the general issue." 

As we stated in State v. Blankenbaker, 197 Neb. 344, 346, 
248 N.W.2d 773, 775 (1977): "A plea of guilty embodies a 
waiver of every defense to the charge whether procedural, 
statutory, or constitutional, except the defense that the 
information or complaint is not sufficient to charge an
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offense." See, also, State v. Abramson, 197 Neb. 135, 247 
N.W.2d 59 (1976). To be sure, notwithstanding a guilty or nolo 
contendere plea, on appeal a defendant may raise the issue that 
the formal charge filed, such as an indictment, information, or 
complaint, fails to allege an essential element of a crime. See, 
State v. Bargen, 219 Neb. 416, 363 N.W.2d 393 (1985); Nelson 
v. State, 167 Neb. 575, 94 N.W.2d 1 (1959). "Defects or 
omissions in indictments or informations which are of such a 
fundamental character as to make the indictment wholly 
invalid are generally not subject to waiver by the accused." In re 
Interest of Durand. State v. Durand, 206 Neb. 415, 417, 293 
N.W.2d 383, 385 (1980). See, also, State v. Coleman, 209 Neb.  
823, 311 N.W.2d 911 (1981). "[A]n information first 
questioned on appeal must be held sufficient unless it is so 
defective that by no construction can it be said to charge the 
offense for which the accused was convicted." State v. Haile, 
185 Neb. 421, 423, 176 N.W.2d 232, 234 (1970). See, also, State 
v. Bargen, supra; State v. Coleman, supra; Nelson v. State, 
supra.  

" 'To charge a statutory offense, the information or 
complaint must contain a distinct allegation of each essential 
element of the crime as defined by the law creating it, either in 
the language of the statute or its equivalent.' " State v. Banse, 
184 Neb. 534, 537, 169 N.W.2d 294, 296 (1969). See, also, 
Nelson v. State, supra; State v. Schneckloth, Koger, and 
Heathman, 210 Neb. 144, 313 N.W2d 438 (1981); State v.  
Scott, 206 Neb. 451, 293 N.W.2d 114 (1980).  

We have repeatedly held that where an indictment or 
information sets forth the crime in the language of the 
statute or the equivalent thereof, it is sufficient....  

Additionally, we have held that for an information to 
be sufficient it must "inform the accused, with reasonable 
certainty, of the charge being made against him in order 
that he may prepare his defense thereto and also be able to 
plead the judgment rendered thereon as a bar to a later 
prosecution for the same offense." 

State v. McGee, 221 Neb. 557, 559, 378 N.W.2d 674, 676 (1985).  
See, also, State v. Piskorski, 218 Neb. 543, 357 N.W2d 206 
(1984); State v. John, 213 Neb. 76, 328 N.W2d 181 (1982).
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"[W]hile it is generally sufficient to allege the crime in the 
language of the statute, it is not necessary to state the detailed 
particulars of the crime in the meticulous manner prescribed by 
the common law." State v. Last, 212 Neb. 596, 601, 324 N.W.2d 
402, 405 (1982). See, also, State v. Piskorski, supra; Cowan v.  
State, 140 Neb. 837, 2 N.W.2d 111 (1942).  

Section 39-669.07 does not contain the phrase "on a public 
highway." However, there are three additional and pertinent 
statutes which must be read with § 39-669.07. "Sections 39-601 
to 39-6,122 shall be known and may be cited as the Nebraska 
Rules of the Road." Neb. Rev. Stat. § 39-6,122 (Reissue 1984).  
Neb. Rev. Stat. § 39-603(1) (Reissue 1984) states: 

The provisions of sections 39-601 to 39-6,122 relating to 
operation of vehicles refer exclusively to operation of 
vehicles upon highways except where a different place is 
specifically referred to in a given section, but the 
provisions relative to careless driving and to reckless 
driving shall apply upon highways and anywhere 
throughout the state.  

Neb. Rev. Stat. § 39-602(32) (Reissue 1984), as a definitional 
section for the Nebraska Rules of the Road, provides: 
"Highway shall mean the entire width between the boundary 
limits of any street, road, avenue, boulevard, or way which is 
publicly maintained when any part thereof is open to the use of 
the public for purposes of vehicular travel." 

By reading §§ 39-602(32) and 39-603(1) in conjunction with 
§ 39-669.07, it is clear that the Nebraska Rules of the Road, of 
which the drunk driving statute, § 39-669.07, is but one section, 
apply to operation of a motor vehicle on a public highway.  
Section 39-603(1) makes "on a public highway" a part of every 
one of the Nebraska Rules of the Road and, therefore, part of 
§ 39-669.07 for the purpose of proof required to sustain a 
conviction for violation of § 39-669.07. Nevertheless, the 
essential elements of driving under the influence of alcohol are 
contained in the language of § 39-669.07: (1) the operation or 
actual physical control (2) of any motor vehicle (3) while under 
the influence of alcoholic liquor or of any drug or when that 
person has ten-hundredths of 1 percent or more by weight of 
alcohol in his or her body fluid as shown by chemical analysis of

954



STATE v. GOLGERT 955 
Cite as 223 Neb. 950 

his or her blood, breath, or urine. The language "on a public 
highway" is not contained in the statute creating and defining 
the crime, and therefore is not an element of the crime which 
must be alleged in the complaint. The complaint in the present 
case has no defect making the complaint insufficient to charge a 
crime under § 39-669.07.  

We find, therefore, that the complaint charging Golgert, 
setting forth the crime in the language of § 39-669.07, was 
sufficient to prosecute Golgert for drunk driving. The 
exception is sustained, and we remand this cause to the district 
court with direction to reinstate and affirm the county court's 
judgment of conviction and sentence.  

EXCEPTION SUSTAINED, AND CAUSE 
REMANDED WITH DIRECTION.
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Abatement, Survival, and Revival 
I. No action pending in any court shall abate by the death of either 

or both the parties thereto, except an action for libel, slander, 
malicious prosecution, assault, or assault and battery, or for a 
nuisance, which shall abate by the death of the defendant.  
Willis v. Rose ......................................... 49 

2. The revivor should be against the representatives of the deceased 
person whose property rights would be affected by the revivor. If 
the revivor would affect only the personal property in the hands of 
the administrator, then it may be revived as against him, but if it is 
intended to affect real property which passed, on the death of the 
judgment debtor, to his heirs, then it should be revived against 
such heirs at law, and if the judgment is to affect, or does affect, 
both personalty and real estate, then it should be revived against 
both the personal representatives and the heirs.  
Willis v. Rose ......................................... 49 

3. Where a cause of action or several causes of action may properly 
lie against a personal representative of a deceased defendant as 
well as against the heir of the deceased, an order of revivor against 
only one of the parties, if proper, for some of the relief sought is 
not defective, and the cause of action may proceed against that 
party.  
Willis v. Rose ......................................... 49 

Acceleration Clauses 
I. A stipulation in a mortgage providing that the whole debt secured 

thereby shall become due and payable upon failure of the 
mortgagor to pay the interest or any installment of principal upon 
maturity thereof, or to comply with any other condition of the 
mortgage, is a legal, valid, and enforceable stipulation and is not 
in the nature of a penalty or forfeiture which a court of equity will 
refuse to enforce.  
Jones v. Burr ........................................ 291 

2. If a default exists, and the option to accelerate is exercised by the 
mortgagee, the effect thereof cannot be defeated by the 
mortgagor without the concurrence of the holder of the mortgage.  
Jones v. Burr ........................................ 291 

3. Equity courts have power to deny enforcement of mortgage 
acceleration clauses where such are inequitable and cause a 
hardship.  
Walker Land& Cattle Co. v. Daub ........................ 343
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Accounting 
In order to be entitled to the equitable remedy of an accounting, it is 

necessary to allege and prove that a fiduciary or trust relationship 
existed between the parties or that a complicated series of 
accounts makes the remedy at law inadequate.  
Jackson v. County of Douglas ............................ 65 

Actions 
I. Whenever a party, who, as actor, seeks to set the judicial 

machinery in motion and obtain some remedy, has violated 
conscience, or good faith, or other equitable principle, in his prior 
conduct, then the doors of the court will be shut against him in 
limine; the court will refuse to interfere on his behalf, to 
acknowledge his right, or to award him any remedy. The conduct 
which forms a basis for a finding that a party has "unclean 
hands" must be willful in nature. The maxim refers to willful 
misconduct rather than merely negligent misconduct. The 
improper conduct which falls within the maxim must involve 
intention as opposed to an inadvertent act or a misapprehension 
of legal rights.  
Brown v. Alron, Inc. ................................. 1 

2. Where the intimate relationships of the parties are involved, an 
adequate remedy is available only within the equitable jurisdiction 
of the court.  
Willis v. Rose ......................................... 49 

3. No action pending in any court shall abate by the death of either 
or both the parties thereto, except an action for libel, slander, 
malicious prosecution, assault, or assault and battery, or for a 
nuisance, which shall abate by the death of the defendant.  
Willis v. Rose ......................................... 49 

4. The revivor should be against the representatives of the deceased 
person whose property rights would be affected by the revivor. If 
the revivor would affect only the personal property in the hands of 
the administrator, then it may be revived as against him, but if it is 
intended to affect real property which passed, on the death of the 
judgment debtor, to his heirs, then it should be revived against 
such heirs at law, and if the judgment is to affect, or does affect, 
both personalty and real estate, then it should be revived against 
both the personal representatives and the heirs.  
Willis v. Rose ......................................... 49 

5. Where a cause of action or several causes of action may properly 
lie against a personal representative of a deceased defendant as 
well as against the heir of the deceased, an order of revivor against 
only one of the parties, if proper, for some of the relief sought is 
not defective, and the cause of action may proceed against that 
party.  
Willisv. Rose ......................................... 49
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6. In determining whether a statement is actionable per se, the court 
is to construe the language in its ordinary and popular sense. The 
court should neither strain to find innocent meanings for 
statements which are prima facie defamatory nor place forced 
constructions on terms which may fairly be deemed harmless.  
Hennisv.O'Connor ................................... 112 

7. Whether a statement is actionable per se is a matter of law for the 
court.  
Hennisv.O'Connor ................................... 112 

8. A proceeding to rescind a written instrument is an equity action.  
Feev. Fee ........................................... 128 

9. In order to maintain an action, one must have some legal interest 
in the outcome of the litigation.  
Reimer v. K N Energy, Inc. .............................. 142 

10. In order to maintain an action to enforce private rights, a plaintiff 
must show that he or she will be benefited by the relief to be 
granted.  
Reimerv. K N Energy, Inc. ............................... 142 

11. One seeking to restrain the act of a municipal body must show 
some special injury peculiar to himself or herself aside from and 
independent of the general injury to the public, unless the matter 
involves an illegal expenditure of public funds or an increase in the 
tax burden.  
Reimerv. K N Energy, Inc. ............................... 142 

12. In testing whether a petition which has been challenged by a 
demurrer states a cause of action, a court is required to accept as 
true all the facts which are well pled, together with the proper and 
reasonable inferences of law and fact which may be drawn 
therefrom; a court does not, however, accept as true the 
conclusions of the pleader.  
Reimer v. K N Energy, Inc. .............................. 142 

13. The lack of privity between an ultimate consumer and 
manufacturer does not preclude an action by the ultimate 
consumer against the manufacturer for recovery of economic 
losses caused by the manufacturer's breach of an express 
common-law warranty made by it.  
Herman v. Bonanza Bldgs., Inc........................... 474 

14. Where a defendant suffers an adverse ruling on a demurrer based 
on misjoinder of causes of action and proceeds to trial on the 
answer which does not reassert the issue of misjoinder, there is no 
question preserved for appellate review concerning joinder of 
causes of action, because the defendant has waived any error in 
the trial court's ruling on the demurrer alleging misjoinder of 
causes of action.  
Ravenna Bank v. Custom Unlimited ....................... 540
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15. A cause of action is judicial protection of one's recognized right or 
interest, when another, owing a corresponding duty not to invade 
or violate such right or interest, has caused a breach of that duty.  
Ravenna Bank v. Custom Unlimited ....................... 540 

16. Although a petition does not separately state and number two 
causes of action as required by Neb. Rev. Stat. § 25-805 (Reissue 
1985), the mechanical form in which the plaintiff divides a 
petition is irrelevant to the question of whether such petition states 
one or more than one cause of action.  
Ravenna Bank v. Custom Unlimited ....................... 540 

17. Where more than one cause of action is both commingled in a 
pleading and improperly joined in such pleading, a defendant may 
demur to the misjoinder without first moving to have the causes 
separately stated and numbered.  
Ravenna Bank v. Custom Unlimited ....................... 540 

18. A petition joining two or more defendants may not assert multiple 
claims or causes of action unless each alleged claim or cause of 
action affects all ioined defendants.  
Ravenna Bank v. Custom Unlimited ....................... 540 

19. Where one defendant has executed a promissory note in favor of 
the plaintiff and a different defendant has made a guaranty 
regarding such promissory note of the other defendant, Neb. Rev.  
Stat. § 25-702 (Reissue 1985) precludes the plaintiff's joining the 
two defendants in one petition containing two causes of action 
arising from the distinct contracts-the promissory note and 
corresponding guaranty.  
Ravenna Bank v. Custom Unlimited ....................... 540 

20. If the grantee of a fee simple condition subsequent does not 
adhere to the conditions in the deed, the grantor may exercise its 
right of reentry in an action to terminate the estate, such as an 
action in ejectment.  
Abboud v. Lakeview, Inc. .............................. 568 

21. One who through the tort of another has been required to act in 
the protection of his interests by bringing or defending an action 
against a third person is entitled to recover reasonable 
compensation for loss of time, attorney fees, and other 
expenditures thereby suffered or incurred in the earlier action.  
Tetherow v. Wolfe .................................... 631 

22. A third-party claim under Neb. Rev. Stat. § 25-331 (Reissue 1985) 
may be asserted when a third party's liability is in some way 
dependent on the outcome of the main claim or when the third 
party is secondarily liable to the defendant.  
Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663 

23. The basic function of third-party practice is the original 
defendant's seeking to transfer to the third-party defendant the
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liability asserted by the original plaintiff.  
Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663 

24. A proceeding in error is the sole avenue for obtaining a review ofa 
prison disciplinary action.  
Hrbek v. Shortridge ................................... 785 

25. Want of probable cause for instituting proceedings is an essential 
and indispensable element of an action for the malicious 
prosecution of either a civil or a criminal action.  
Leisyv. Lisco State Bank ................................ 946 

Administrative Law 
I. Prison officials must be free to take appropriate action to ensure 

the safety of inmates and corrections personnel and to prevent 
escape or unauthorized entry.  
State v. Weikle ........................................ 81 

2. In error proceedings a court cannot reweigh the evidence or make 
a determination of fact independent of the board or tribunal 
whose action is being reviewed.  
Coffeltv.CityofOmaha ................................ 108 

3. In an appeal to the district court under Neb. Rev. Stat. § 48-638 
(Reissue 1984), by the Commissioner of Labor, the filing of the 
transcript required by the statute is not jurisdictional.  
Sorensen v. Bernhardt ................................ 395 

4. In a proceeding in error, if the record shows that the 
administrative agency acted within its jurisdiction and there is 
some competent evidence to sustain its findings and order, the 
order must be affirmed.  
Matulav. CityofOmaha ................................ 421 

5. Our review of an agency's decision under the Administrative 
Procedures Act, Neb. Rev. Stat. §§ 84-901 et seq. (Reissue 1981), 
is de novo on the record.  
In re Applications A- 15995 and A- 16006 .................... 430 

6. The director must be conceded, in the normal course of the 
discharge of his duties, the authority to prescribe an orderly 
procedure in the resolution of matters before him.  
In reApplicationsA-15995and A-16006 .................... 430 

7. The Supreme Court's review of an administrative agency's 
decision is de novo on the record. Neb. Rev. Stat. § 84-918 
(Reissue 1981). As such, we make independent findings of fact 
without reference to those made by the agency whose action is 
being reviewed.  
Department of Health v. Grand Island Health Care .......... 587 

8. The consideration of an application for a certificate of need is 
governed by three authorities: the Nebraska Health Care 
Certificate of Need Act, regulations promulgated under that act, 
and the Nebraska state health plan.  
Department of Health v. Grand Island Health Care .......... 587
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9. In an appeal of a decision to grant a certificate of need, the party 
appealing that decision shall bear the burden of proof that the 
application does not meet the applicable criteria.  
Department of Health v. Grand Island Health Care .......... 587 

Agents 

I. One who receives goods from another for resale to a third person 
is not thereby the other's agent unless the former's duty is to act 

primarily for the benefit of the one delivering the goods.  
Herman v. Bonanza Bldgs., Inc........................... 474 

2. The rule that affirmance of an unauthorized transaction can be 
inferred from a failure to repudiate presupposes the existence of a 
principal-agent relationship and applies where an agent has acted 
beyond his or her authority.  
Herman v. Bonanza Bldgs., Inc........................... 474 

Appeal and Error 

1. A finding of the Nebraska Workers' Compensation Court after 
rehearing will not be overturned unless it is cleaily wrong.  
McGee v. Panhandle Technical Sys. ....................... 56 

2. The judgment of a trial court as the finder of fact is equivalent to a 
jury verdict and will not be set aside unless clearly wrong.  
Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 
Kreikemeier v. McIntosh ................................ 551 
State v. Andrews ..................................... 830 
Leisyv. Lisco State Bank ................................ 946 

3. A correct result will not be reversed merely because a trial court 
reached that correct result for an incorrect reason.  
Travelers Indemnity Co. v. Heim .......................... 75 
Statev. Dixon ....................................... 316 

4. The Nebraska Supreme Court reviews matters in equity de novo 
on the record and reaches an independent conclusion without 
reference to the trial court's findings, subject to the rule that when 
the evidence on material questions of fact is in irreconcilable 
conflict, this court will, in determining the weight of the evidence, 
consider the fact that the trial court observed the witnesses and 
their manner of testifying and accepted one version of the facts 
rather than the opposite.  
H ow v. Baker .......................................... 100 
Feev.Fee ............................................. 128 
Walker Land & Cattle Co. v. Daub ........................ 343 
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

5. In error proceedings a court cannot reweigh the evidence or make 
a determination of fact independent of the board or tribunal 
whose action is being reviewed.  
Coffelt v. City of Omaha ................................ 108

966



INDEX

6. Whether a question is raised by the parties concerning jurisdiction 
of the lower court or tribunal, it is not only within the power but 
the duty of an appellate court to determine whether such appellate 
court has jurisdiction over the subject matter. Where lack of 
subject matter jurisdiction in the original tribunal is apparent on 
the face of the record, yet the parties fail to raise that issue, it is the 
duty of the reviewing court to raise and determine the issue of 
jurisdiction sua sponte.  
Coffelt v. City of Omaha ............................... 108 

7. The purpose of Neb. Rev. Stat. § 25-1127 (Reissue 1985), 
requiring a trial court's separate statements regarding its findings 
of fact and conclusions of law, is to enable the parties to question 
the rulings of the court upon legal questions involved.  
Feev. Fee ........................................... 128 

8. In equity actions, absence of statements concerning a trial court's 
findings of fact and conclusions of law, even when requested 
under Neb. Rev. Stat. § 25-1127 (Reissue 1985), is not prejudicial, 
because the Supreme Court, in a de novo review of the record, 
reaches a conclusion independent of any findings by the trial 
court.  
Fee v.Fee ............................................. 128 

9. To be considered by the Supreme Court, errors must be assigned 
and discussed in the brief of the one alleging error. Neb. Ct. R. of 
Prac. 9D(1)d (rev. 1983).  
Feev. Fee ............................................. 128 
Statev. Irish ........................................... 814 

10. The validity of a legislative act from which there is no appeal is 
subject to judicial review through a collateral attack.  
Reimer v. K N Energy, Inc. .............................. 142 

11. The comparative review required by Neb. Rev. Stat. § 29-2521.03 
(Reissue 1985) does not apply to a death sentence which was 
imposed and became final prior to the effective date of the statute.  
State v. Rust . ........................................ 150 
Statev.Peery ........................................ 556 

12. It is not the function of the Nebraska Supreme Court to render 
advisory opinions.  
Statev. Rust ......................................... 150 

13. Presenting a fictitious issue neither serves the interests of the client 
nor brings honor to counsel.  
State v. Rust ......................................... 150 

14. Generally, a constitutional issue not properly presented to the 
court below will not be considered by the Supreme Court for the 
first time on appeal.  
State v. Fleming ...................................... 169 

15. It is fundamental that there can be no appeal to this court until 
there has been a judgment or final order in the court from which
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the appeal is taken.  
McCook Equity Exch. v. Cooperative Serv. Co . ............. .197 

16. Where a bill of exceptions is not filed in the Nebraska Supreme 
Court, the judgment appealed from will be affirmed if the 
pleadings support the judgment.  
Statev. Meints ....................................... 199 
State v. Golgert ....................................... 950 

17. Generally, the Nebraska Supreme Court will not consider a 
constitutional challenge in the absence of a specification of the 
constitutional provision which is claimed to be violated.  
State v. Meints ....................................... 199 

18. Both the rules of this court and prior case law require that each 
error relied upon for reversal be separately and concisely stated 
and discussed.  
Klugv. Smith ........................................ 202 

19. The support and maintenance to be awarded under Neb. Rev.  
Stat. § 42-362 (Reissue 1984) is a matter initially entrusted to the 
sound discretion of the trial judge, which award, on appeal to the 
Nebraska Supreme Court, is reviewed de novo on the record and 
affirmed in the absence of an abuse of that discretion.  
Black v. Black ........................................ 203 

20. This court reserves the right to note and correct plain error which 
appears on the face of the record in furtherance of the interests of 
substantial justice.  
Omaha Nat. Bank v. Spire ............................... 209 

21. In determining the sufficiency of the evidence to sustain a 
conviction, it is not the province of this court to resolve conflicts 
in the evidence, pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. Such matters 
are for the trier of fact, and a verdict made by the trier of fact must 
be sustained if, taking the view most favorable to the State, there 
is sufficient evidence to support it.  
Statev. West ......................................... 241 
Statev. Bridger ........................................ 250 
Statev. Robertson ...................................... 825 
Statev. H ruza ......................................... 837 
Statev. Lynch ......................................... 849 

22. In a prosecution in which the State introduces competent evidence 
which, if believed by the jury, is sufficient to establish all elements 
of crimes charged against the defendant, denial of the defendant's 
motion to dismiss is without error.  
Statev. West ......................................... 241 

23. It is the general rule that any error by the district court in ruling on 
a plea in abatement is cured by a subsequent finding by the jury of 
guilt beyond a reasonable doubt.  
Statev.West ......................................... 241

968



INDEX

24. The admission into evidence of the confession constitutes an 
independent determination by the trial court that the confession 
was voluntarily made. Such determination will not be set aside on 
appeal unless clearly erroneous.  
State v. Bridger ...................................... 250 

25. It is error to refuse requested instructions containing correct 
propositions of law which are applicable to the issues in the case 
and which are not covered in the instructions given to the jury.  
State v. Bridger ...................................... 250 

26. Whenever Nebraska Jury Instructions contains an instruction 
applicable in a civil or criminal case, and the court, giving due 
consideration to the facts and the prevailing law, determines that 
the jury should be instructed on the subject, the Nebraska jury 
instruction shall be used.  
State v. Bridger ...................................... 250 

27. The mere fact that a jury instruction contains some specific 
reference to that act of which the defendant is accused is not per se 
prejudicial. All of the instructions given must be read together, 
and if taken as a whole correctly state the law and are not 
misleading and adequately cover the issues, there is no prejudicial 
error.  
State v. Bridger ........................................ 250 

28. Generally, where a trial court fails, after specific request by the 
defendant, to define a word which makes up an essential element 
of the crime charged, such failure is prejudicial error requiring 
reversal.  
Statev. Bridger ........................................ 250 

29. In the absence of an abuse of discretion, a sentence imposed 
within the statutory limits will not be disturbed on appeal.  
State v. Bridger ...................................... 250 
State v. Henn ........................................ 280 
State v. Clayburn ...................................... 333 
Statev. W allace ........................................ 465 
Statev. Bovill .......................................... 764 
State v. Nearhood ...................................... 768 
Statev. C ain ........................................... 796 
Statev. Lynch ......................................... 849 
State v. Roggenbach ................................... 866 

30. Mere failure to comply with precise ceremonial or verbal 
formality in arraignment and entry of a plea does not require 
setting aside a defendant's guilty plea which is otherwise entered in 
accordance with statutory and constitutional requirements.  
State v. Gray ........................................ 256 

31. A postconviction proceeding may not be used to raise issues which 
could have been, but were not, raised on direct appeal.
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Statev. A podaca ....................................... 258 
Statev. B irge .......................................... 761 
Statev. M eis ........................................... 935 

32. As required by Neb. Rev. Stat. § 25-1905 (Reissue 1985), to confer 
jurisdiction on a district court for proceedings in error, a proper 
transcript must be filed with the district court within I calendar 
month after rendition of a final judgment or order to be reviewed.  
See Neb. Rev. Stat. § 25-1931 (Reissue 1985).  
Clark v. Cornwell ..................................... 282 

33. In reviewing a probate case on appeal from the county and district 
courts, our review, like that of the district court, is confined to an 
examination for errors appearing on the record.  
In re Estate of Michels .................................. 286 

34. An action to foreclose a real estate mortgage is an action in equity 
which is reviewed de novo on appeal.  
Meek v. Gratzfeld ..................................... 306 

35. The right to withdraw a plea previously entered is not absolute, 
and in the absence of a clear abuse of discretion exercised by the 
trial judge, the denial of withdrawal will not be disturbed on 
appeal.  
Statev. D ixon ......................................... 316 
State v. N earhood ...................................... 768 

36. On appeal from an award of the Nebraska Workers' 
Compensation Court, this court does not reweigh the facts but 
accords the findings of the compensation court the same force and 
effect as a jury verdict in a civil case. The findings will not be set 
aside where they are supported by the evidence and are not clearly 
wrong.  
Farber v. Mass Merchandisers ............................ 331 
Smith v. City of Omaha ................................. 446 
Hollinger v. Consolidated Motor Freight ................... 449 

37. As a general rule, it is error to admit evidence of the result of a 
preliminary breath test as evidence of a violation of the statute 
prohibiting the operation of a motor vehicle while intoxicated.  
However, the admission of such evidence may be harmless error 
where it is cumulative and nonprejudicial under the circumstances 
of the case.  
State v. Green ........................................ 338 

38. Any deficiencies in the techniques used to test the blood alcohol 
level in driving while intoxicated cases generally are of no 
foundational consequence, but only affect the weight and 
credibility of the testimony.  
State v. Green ........................................ 338 

39. A determination that a blood alcohol test was taken and properly 
performed as provided by statute generally rests within the sound 
discretion of the trial court and will not be reversed except for a
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clear abuse of discretion.  
State v. Green ........................................ 338 

40. The responsibility for filing the bill of exceptions is that of the 
appellant.  
Collins v. Baker's Supermarkets .......................... 365 

41. Ordinarily, a party will not be permitted to benefit from an error 
which she has invited.  
Statev . Blue ........................................... 379 
Statev.Swoopes ....................................... 914 

42. In determining the correctness of a trial court's ruling on a motion 
to suppress evidence, the Supreme Court will not overturn the 
trial court's findings of fact unless such findings are clearly 
erroneous.  
Statev. Evans ......................................... 383 
Statev. Cham ley ............. ......................... 614 
Statev. M eyers ........................................ 773 
Statev. Swoopes ....................................... 914 

43. In reviewing the correctness of the findings of fact made by a trial 
court regarding a motion to suppress, the Supreme Court 
recognizes and takes into consideration that the trial court has 
observed witnesses testifying regarding the motion to suppress, 
has determined credibility of the witnesses, and has weighed 
testimony from those witnesses to reach findings of fact regarding 
such motion.  
State v. Evans ........................................ 383 

44. In an appeal to the district court under Neb. Rev. Stat. § 48-638 
(Reissue 1984), by the Commissioner of Labor, the filing of the 
transcript required by the statute is not jurisdictional.  
Sorensen v. Bernhardt ................................. 395 

45. Whether a statement, admission, or confession has been freely 
and voluntarily made depends upon the totality of the 
circumstances, and a finding by the trial court regarding 
voluntariness will not be set aside unless clearly wrong.  
Statev. Dickson ...................................... 397 

46. In a bench trial of a law action, factual findings by a trial court 
have the effect of a verdict and will not be set aside unless clearly 
erroneous.  
Alliance Nat. Bank v. State Surety Co...................... 403 

47. In reviewing a judgment awarded in a bench trial, the Supreme 
Court does not reweigh evidence but considers the judgment in a 
light most favorable to the successful party and resolves 
evidentiary conflicts in favor of the successful party, who is 
entitled to every reasonable inference deducible from the 
evidence.  
Alliance Nat. Bank v. State Surety Co...................... 403
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48. To constitute reversible error contemplated in Neb. Evid. R.  
103(l) (Neb. Rev. Stat. § 27-103(1) (Reissue 1985)), admission or 
exclusion of evidence must unfairly prejudice a substantial right 
of a litigant complaining about such evidence admitted or 
excluded.  
Alliance Nat. Bank v. State Surety Co...................... 403 

49. In a bench trial, that is, all factual determinations made by a judge 
and not by a jury, the Supreme Court applies the principle or 
"presumption" that the trial court will consider only relevant and 
otherwise admissible evidence so that an erroneous admission of 
evidence during a bench trial will not result in a reversal, if there is 
relevant and admissible evidence to sustain the trial court's 
judgment.  
Alliance Nat. Bank v. State Surety Co...................... 403 

50. In an appeal from the Nebraska Public Service Commission, this 
court cannot disturb findings of the commission unless it appears 
that some requirements of the law have been violated or 
disregarded or that the result reached cannot reasonably be 
derived from the facts proved, and therefore is arbitrary, 
capricious, or unreasonable.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

51. In a proceeding in error, if the record shows that the 
administrative agency acted within its jurisdiction and there is 
some competent evidence to sustain its findings and order, the 
order must be affirmed.  
M atulav. City of Omaha ................................ 421 

52. Our review of an agency's decision under the Administrative 
Procedures Act, Neb. Rev. Stat. §§ 84-901 et seq. (Reissue 1981), 
is de novo on the record.  
In re Applications A-15995 and A- 16006 .................... 430 

53. In an appeal from a license suspension under the implied consent 
statutes wherein the appeal has been dismissed upon the State's 
motion at the close of the licensee's evidence, the relevant inquiry 
is whether the licensee's evidence leads to no inference but that the 
officer requiring the test had reasonable grounds to believe that 
the licensee had been driving or had been in actual physical control 
of a motor vehicle while under the influence of alcohol.  
Porter v. Jensen ...................................... 438 

54. In testing the sufficiency of the evidence to support the findings of 
fact made by the Nebraska Workers' Compensation Court after 
rehearing, the evidence must be considered in the light most 
favorable to the successful party.  
Hollinger v. Consolidated Motor Freight ................... 449 

55. This court will not substitute its judgment for that of the 
compensation court where the record presents nothing more than
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conflicting medical testimony.  
Hollinger v. Consolidated Motor Freight ................... 449 

56. An assignment of error requiring examination of evidence cannot 
prevail on appeal in the absence of a proper bill of exceptions.  
Statev. Dittrich .............................. ........ 461 
Bestmann v. Vitek ..................................... 758 

57. Nonprejudicial error cannot be the basis for vacating a judgment 
or sentence.  

State v. Wallace ...................................... 465 

58. In sustaining a motion to dismiss, the court resolves the 
controversy as a matter of law. In considering the evidence for 
that purpose, the party against whom the motion to dismiss is 
made is entitled to have every controverted fact resolved in his or 
her favor and to have the benefit of every inference which can 
reasonably be drawn from the evidence; if there is any evidence in 
favor of the party against whom the motion is made, the case may 
not be decided as a matter of law. On the other hand, in rendering 
judgment as the finder of fact, the trial court resolves credibility 
issues and weighs the evidence in the same manner as does a jury.  
After so doing, the trial court reaches findings of fact which are 
equivalent to a jury's verdict. Such findings will not be overturned 
on appeal unless clearly wrong.  

Herman v. Bonanza Bldgs., Inc........................... 474 

59. Regarding questions of law, this court has an obligation to reach 
its conclusion independent from the conclusion reached by a trial 
court.  
Maldonado v. Nebraska Dept. of Pub. Welfare .............. 485 

60. The verdict of a jury based upon conflicting evidence will not and 
should not be set aside unless it is clearly wrong.  
Bourke v. Watts ...................................... 511 

61. One must stand on a pleading against which a demurrer has been 
sustained in order to preserve the right to appeal the decision on 
the particular demurrer. When one pleads over by filing an 
amended petition, one waives the right to assert error in the 
sustaining of the demurrer.  
Raskey v. Michelin Tire Corp. ........................... 520 

62. In public official libel cases the facts are subject to heightened 
judicial scrutiny on appeal.  
Deaver v. Hinel ....................................... 529 

63. Where a defendant suffers an adverse ruling on a demurrer based 
on misjoinder of causes of action and proceeds to trial on the 
answer which does not reassert the issue of misjoinder, there is no 
question preserved for appellate review concerning joinder of 
causes of action, because the defendant has waived any error in 
the trial court's ruling on the demurrer alleging misjoinder of
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causes of action.  
Ravenna Bank v. Custom Unlimited ....................... 540 

64. Absent prejudicial effect on an adverse party's substantial right, 
the Supreme Court may disregard a procedural error committed 
by a trial court. Neb. Rev. Stat. § 25-853 (Reissue 1985).  
Ravenna Bank v. Custom Unlimited ....................... 540 

65. A decision of this court upon a prior appeal becomes the law of 
the case on a retrial of the same issues unless the facts on the 
second trial are materially and substantially different.  
City of Kimball v. United Telephone Co.. .................. 549 

66. In determining the sufficiency of the evidence to sustain a 
judgment, that evidence must be considered most favorably to the 
successful party and every controverted fact must be resolved in 
that party's favor, and he is entitled to the benefit of any 
inferences reasonably deducible from it.  
Kreikemeier v. McIntosh ................................ 551 

67. A conviction will not be set aside in the absence of a showing that 
an error created actual prejudice rather than merely the possibility 
of prejudice.  
Statev.Peery .......................................... 556 
Statev. Lynch ......................................... 849 
Statev.Swoopes ....................................... 914 

68. The voluntariness of a consent to search is a question of fact and 
will not be disturbed on appeal unless clearly wrong.  
Statev. Peery .......................... .............. 556 

69. In reviewing the sustaining of a demurrer, we treat the facts 
alleged in the petition as undisputed.  
Abboud v. Lakeview, Inc. .............................. 568 

70. A motion for change of venue in a criminal case is addressed to the 
sound discretion of the trial court, whose ruling will not be 
disturbed on appeal unless a clear abuse of discretion is shown.  
State v. Irish ......................................... 578 

71. The admission or exclusion of evidence is a matter left largely to 
the sound discretion of the trial court, whose ruling will be upheld 
absent an abuse of discretion.  
Statev. Irish ........................................... 578 
State v. Babajam ia ..................................... 804 

72. Where a party contends the trial court erred in refusing to give a 
requested instruction, such party bears the burden of showing 
that he was prejudiced by the court's refusal and that the tendered 
instruction is both a correct statement of the law and applicable to 
the facts and evidence in the case.  
State v. Irish ......................................... 578 

73. The Supreme Court's review of an administrative agency's 
decision is de novo on the record. Neb. Rev. Stat. § 84-918 
(Reissue 1981). As such, we make independent findings of fact
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without reference to those made by the agency whose action is 
being reviewed.  
Department of Health v. Grand Island Health Care .......... 587 

74. In an appeal of a decision to grant a certificate of need, the party 
appealing that decision shall bear the burden of proof that the 

application does not meet the applicable criteria.  
Department of Health v. Grand Island Health Care .......... .587 

75. The standard of review of a juvenile proceeding under Neb. Rev.  
Stat. § 43-247 (Reissue 1984) is de novo on the record. The 
findings of fact made by the juvenile court will be accorded great 
weight because it observed the parties and witnesses and judged 
their credibility.  
In re Interest of J.M. .................................. 609 

76. In reviewing a summary judgment this court must take the view of 

the evidence most favorable to the party against whom the motion 
is directed and give that party the benefit of all favorable 
inferences which may be drawn from the evidence.  
Cornhusker Agrl. Assn. v. Equitable Gen. Ins. Co. .......... 618 

77. A collateral attack upon a special assessment is a proceeding in 
equity, which this court reviews de novo on the record.  
Grube v. City of Ogallala ............................... 640 

78. The extent, scope, and course of cross-examination rest within the 
discretion of the trial court, and the ruling of the trial court will 
not be disturbed in the absence of an abuse of that discretion.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

79. In an action reviewed de novo on the record, the Nebraska 
Supreme Court considers improperly excluded evidence.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

80. An appeal to the Supreme Court from an order terminating 
parental rights is reviewed by this court de novo on the record.  
In re Interest ofA.L.N. ................................ 675 

81. In a case on appeal it is the responsibility of an appellant to see 
that the record in this court contains all of the matters which an 
appellant wants this court to consider in deciding the case.  
State v. Isikoff ....................................... 679 

82. It is within the discretion of the district court to determine whether 
counsel shall be appointed in a postconviction proceeding to 
represent defendant on appeal to this court, and in the absence of 
a showing of abuse of discretion, the failure to appoint counsel is 
not error.  

State v. Isikoff ....................................... 679 

83. Evidential use of summaries rests within the sound discretion of 
the trial judge, whose action in allowing their use may not be 
disturbed by an appellate court except for an abuse of discretion.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704
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84. In reviewing a directed verdict the Supreme Court assumes the 
truth of material and relevant evidence presented by the 
nonmoving party.  
Greening v. School Dist. of Millard ........................ 729 

85. An order denying a motion for a continuance of a sentencing 
hearing will not be disturbed in the absence of a showing of a clear 
abuse of the court's discretion.  
Statev. Rader ....................................... 741 

86. In reviewing an order sustaining a general demurrer, we accept as 
true all facts which are well pled, together with the reasonable 
inferences of fact which may be drawn therefrom, but we do not 
accept as true the conclusions of the pleader.  
Midwest Messenger Assn. v. Spire ......................... 748 

87. In a facial challenge to the overbreadth and vagueness of a law, 
that is, a claim that the law is invalid in toto and therefore 
incapable of any valid application, a court's first task is to 
determine whether the enactment reaches a substantial amount of 
constitutionally protected conduct. If it does not, then the 
overbreadth challenge fails. The court then examines the facial 
vagueness challenge and, assuming the enactment implicates no 
constitutionally protected conduct, upholds the challenge only if 
the enactment is impermissibly vague in all its applications.  
Midwest Messenger Assn. v. Spire ......................... 748 

88. In order for a claim of unconstitutionality of a statute to be 
considered by this court, that issue must have been raised properly 
in the trial court.  
State v. Thomas ...................................... 759 
Hrbek v. Shortridge ................................... 785 

89. This court will not disturb a trial court's finding that one is a 
mentally disordered sex offender whose disorder is nontreatable 
unless it can be said that such declaration was an abuse of 
discretion. We likewise will not disturb a finding by a trial court 
that an individual is not a mentally disordered sex offender unless 
it can be said that the declaration was an abuse of discretion.  
State v. Bovill ........................................ 764 

90. The granting of probation as opposed to imposing of a sentence is 
a matter which is left to the sound discretion of the trial court, and 
absent a showing of abuse, this court will not on appeal disturb 
the trial court's denial of probation.  
State v. Bovill ........................................ 764 

91. This court will not resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the trier 
of fact, and the verdict must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to support it.  
State v. Ellis ......................................... 779
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92. To obtain a reversal on the ground that the State failed to endorse 
a witness before trial, the defendant must show that he was 
prejudiced by the testimony of the additional witness.  
State v. Ellis ......................................... 779 

93. The refusal to permit witnesses to testify cannot form the basis for 
error unless it is shown that what the prospective witness had to 
say was relevant, competent, and favorable to the defendant.  
State v. Cain .... ..................................... 796 

94. A guilty verdict in a criminal case will not be reversed by this court 
unless the evidence presented is so lacking in probative force that 
it is insufficient as a matter of law.  
State v. Babajamia .................................... 804 

95. It is not error to exclude evidence which is not substantive proof of 
any fact relative to the issue, and evidence which does not tend to 
establish the guilt or innocence of a defendant of a crime charged 
is immaterial and should be excluded.  
State v. Babajamia .................................... 804 

96. While a recital in a journal entry appearing in the transcript is 
presumptively true, an affirmative showing in the bill of 
exceptions that it is not true prevails over the presumption.  
State v. Painter ....................................... 808 

97. The verdict of the finder of fact on the issue of insanity will not be 
disturbed unless there is insufficient evidence to support the 
findings.  
State v. Robertson .................................... 825 

98. On a claim of insufficiency of evidence, the Supreme Court will 
not set aside a guilty verdict in a criminal case where such verdict is 
supported by relevant evidence. Only where evidence lacks 
sufficient probative force as a matter of law may the Supreme 
Court set aside a guilty verdict as unsupported by evidence beyond 
a reasonable doubt.  
State v. Robertson .................................... 825 

99. In an appeal of a criminal case from the county court to the 
district court, the latter acts as an intermediate court of appeal, 
and its review is limited to an examination of the county court 
record for error or for an abuse of discretion.  
State v. Lynch ....................................... 849 

100. Where an ordinance charging an offense is not properly a part of 
the record, this court presumes the existence of a valid ordinance 
creating the offense charged, but does not otherwise take judicial 
notice of such an ordinance.  
State v. Lynch ....................................... 849 

101. A motion for continuance is addressed to the trial court's sound 
discretion; the trial court's ruling thereon will not be disturbed on 
appeal absent a showing of an abuse of that discretion.  
State v. Lynch ....................................... 849
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102. An abuse of discretion takes place where the trial court's reasons 
or rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result.  
State v. Lynch ........................................ 849 

103. There is no abuse of discretion by the court in denying a 
continuance unless it clearly appears that the defendant suffered 
prejudice as a result of that denial.  
State v. Lynch ........................................ 849 

104. Assignments of error not discussed are not considered by the 
Nebraska Supreme Court.  
State v. Lynch ........................................ 849 

105. The prohibition against vagueness does not invalidate every 
statute which a reviewing court believes could have been drafted 
with greater precision.  
State v. Lynch ........................................ 849 

106. A jury verdict will not be disturbed on appeal unless it is clearly 
wrong.  
Weiss v. Autumn Hills Inv. Co............................ 885 

107. A trial court's ruling in receiving or excluding expert testimony 
will be reversed only when there has been an abuse of discretion.  
Weiss v. Autumn Hills Inv. Co............................ 885 

108. A decision of the Nebraska Power Review Board is to be affirmed 
if it is supported by the evidence and is reasonable and not 
arbitrary.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

109. The determination by the trial court on the issue of competency 
will not be disturbed unless the evidence is insufficient to support 
the finding.  
State v. Bradford ..................................... 908 

110. Where evidence or rulings do not appear in the record, they 
cannot be considered on appeal.  
Statev.Meis ......................................... 935 

Ill. When a transcript, containing the pleadings and order in 
question, is sufficient to present the issue for appellate 
disposition, a bill of exceptions is unnecessary to preserve an 
alleged error of law regarding the proceedings under review.  
State v. Golgert ...................................... 950 

112. Notwithstanding a guilty or nolo contendere plea, on appeal a 
defendant may raise the issue that the formal charge filed, such as 
an indictment, information, or complaint, fails to allege an 
essential element of a crime.  
State v. Golgert ...................................... 950 

113. An information first questioned on appeal must be held sufficient 
unless it is so defective that by no construction can it be said to 
charge the offense for which the accused was convicted.  
State v. Golgert ...................................... 950
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Appurtenances 

1. Three main factors determine whether an article, or combination 
of articles, is a fixture. They are (1) whether the article or articles 
are actually annexed to the realty, or something appurtenant 
thereto; (2) whether the article or articles have been appropriated 
to the use or purpose of that part of the realty with which it is or 
they are connected; and (3) whether the party making the 
annexation intended to make the article or articles a permanent 
accession to the freehold.  
Metropolitan Life Ins. Co. v. Reeves ....................... 299 

2. The intention of the annexing party to make the article or articles 
a permanent accession to the realty is the factor which is typically 
given the most weight.  
Metropolitan Life Ins. Co. v. Reeves ....................... 299 

3. When the rights of third parties are not adversely affected, and 
unless otherwise controlled by statute or unless the articles were so 
completely merged with the realty as to prevent their removal 
without material injury to the latter, the Nebraska Supreme Court 
generally will uphold the characterization put upon the articles as 
fixtures or nonfixtures by parties to a purchase contract.  
Metropolitan Life Ins. Co. v. Reeves ....................... 299 

Arrests 

1. Generally, a nonconsensual, warrantless entry to arrest a person 

within his or her home is presumptively unreasonable and 
unconstitutional in the absence of exigent circumstances.  
Sufficient exigent circumstances may be established when a law 
enforcement officer has (1) probable cause to believe that a 

suspect has committed a serious offense, (2) a reasonable belief 
from a present factual basis that the suspect is in the premises to be 
entered, and (3) immediately upon concurrence of elements (1) 
and (2) (probable cause and reasonable belief), a factual basis to 
reasonably believe that, during the time which would be 
necessarily consumed in obtaining an arrest warrant under 
existing circumstances, there will be danger to the officer or 
another, evidence will be removed or destroyed, or the suspect will 
escape.  
Statev. W est ........................................... 241 

2. When a person is legally arrested for an offense, whatever is found 
upon that person or in that person's control which it is unlawful 
for the person to have and which may be used to prove the offense 
may be seized and held as evidence in the prosecution.  
State v. Evans ....................................... 383 

3. It is not necessary that an actual formal arrest occur before a 
search is undertaken as long as probable cause for arrest does exist 
prior to the search.  
State v. Evans ....................................... 383
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4. Probable cause to arrest exists at the moment when the facts and 
circumstances within an officer's knowledge and of which he has 
reasonably trustworthy information are sufficient to warrant a 
man of reasonable caution to believe that an offense has been or is 
being committed.  
Statev. Evans ....................................... 383 

5. The ultimate inquiry regarding the custodial status of a suspect is 
simply whether there is a formal arrest or restraint on freedom of 
movement of the degree associated with a formal arrest.  
State v. Saylor ....................................... 694 

6. A policeman's unarticulated plan has no bearing on the question 
whether a suspect was in custody at a particular time; the only 
relevant inquiry is how a reasonable man in the suspect's position 
would have understood his situation.  
Statev. Saylor ......................................... 694 
Statev. M eyers ........................................ 773 

7. One is in custody for Miranda purposes when there is a formal 
arrest or a restraint on his or her freedom of movement of the 
degree associated with such an arrest.  
Statev. Meyers ........................ .............. 773 

8. A suspect who is interrogated in a police station but who is free to 
leave is not in custody.  
State v. Meyers ....................................... 773 

9. One's status as a parolee does not in and of itself render one "in 
custody" for Miranda purposes.  
Statev. Meyers ...................................... 773 

Assault 

I. Neb. Rev. Stat. § 28-310(l)(b) (Reissue 1985) renders unlawful a 
promise to do another person bodily harm which is made in such a 
manner as to intentionally cause a reasonable person in the 
position of the one threatened to suffer apprehension of being so 
harmed.  
In re Interest of Siebert ................................. 454 

2. Neb. Rev. Stat. § 28-310(l)(b) (Reissue 1985) does not reach a 
substantial amount of constitutionally protected conduct and 
therefore is not overbroad.  
In re Interest of Siebert ................................. 454 

3. Neb. Rev. Stat. § 28-310(l)(b) (Reissue 1985) is not impermissibly 
vague.  
In re Interest of Siebert ................................. 454 

4. A person commits the offense of assault in the first degree if he 
intentionally or knowingly causes serious bodily injury to another 
person.  
State v. Schuette ...................................... 777
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Attorney and Client 
Presenting a fictitious issue neither serves the interests of the client nor 

brings honor to counsel.  
Statev. Rust ......................................... 150 

Attorney Fees 

I. Title 42 U.S.C. § 1988 (1982) was intended as an incentive for 
private enforcement of civil rights, and serves as a general avenue 
for award of attorney fees following action under 42 U.S.C.  
§ 1983 (1982).  
Maldonadov. Nebraska Dept. of Pub. Welfare .............. 485 

2. A claim under 42 U.S.C. § 1983 (1982) may be brought in a state 
court in the procedural context of a state court's reviewing the 
actions of a state administrative agency, and attorney fees may be 
awarded under 42 U.S.C. § 1988 (1982) in such a case.  
Maldonado v. Nebraska Dept. of Pub. Welfare .............. 485 

3. Title 42 U.S.C. § 1988 (1982) does not provide a basis for the 
award of attorney fees in appearances before an administrative 
agency.  
Maldonado v. Nebraska Dept. of Pub. Welfare .............. 485 

4. One who through the tort of another has been required to act in 
the protection of his interests by bringing or defending an action 
against a third person is entitled to recover reasonable 
compensation for loss of time, attorney fees, and other 
expenditures thereby suffered or incurred in the earlier action.  
Tetherow v. Wolfe ..................................... 631 

Attorneys at Law 
If necessary, a support person, such as a parent or therapist, may be 

permitted to be present in the room with the witness while a 
closed-circuit television examination is being conducted, but the 
questioning of the witness must be done by persons who are 
authorized to participate in the proceeding as members of the bar.  
State v. Warford ...................................... 368 

Bad Checks 
I. A conviction of the offense of issuing a bad check in violation of 

Neb. Rev. Stat. § 28-611 (Reissue 1985) is, as a matter of law, a 
crime involving dishonesty or false statement for the purpose of 
Neb. Evid. R. 609(l)(b) (Neb. Rev. Stat. § 27-609(1)(b) (Reissue 
1985)).  
Statev. Fleming ...................................... 169 

2. A postdated check cannot constitute a violation of a statute which 
requires an intent to defraud at the time the check is issued.  
State v. Papillon ...................................... 325 

3. In order for the State to convict one of violating Neb. Rev. Stat.  
§ 28-611(3) (Reissue 1985), the State must prove that the check 
was issued with the intent to defraud. Moreover, the intent to
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defraud must occur at the time that the check is drawn.  
State v. Papillon ....................................... 325 
Statev.H ruza ......................................... 837 

4. Where the maker of a postdated check informs the payee at the 
time of its delivery that he or she has no funds in the bank to pay 
the check if presented immediately after issuance, the maker 
cannot be guilty of violating Neb. Rev. Stat. § 28-611(3) (Reissue 
1985).  
State v. Papillon .................................... 325 

5. The "presumption" contained in Neb. Rev. Stat. § 28-611(4) 
(Cum. Supp. 1984) that the drawer of an insufficient-fund check 
who, after notice, does not make it good knew of the insufficiency 
when issuing the check is only a permissible inference of fact.  
State v. Hruza ........................................ 837 

Bankruptcy 
Neither this court nor any court of the State of Nebraska has 

jurisdiction over federal bankruptcy proceedings.  
Franckowiak v. Nelson .................................. 9 

Banks and Banking 
I. In order to maintain a setoff by a bank against a customer's 

deposit, there must first be an intent and decision to exercise the 
right to set off, a subsequent action which completes the setoff, 
and finally a record which verifies that the action has been taken.  

A mere declaration of an intent to set off retrospectively does not 
establish a setoff.  
United Seeds v. Eagle Green Corp......................... 360 

2. An agreement by a bank to allow a customer full use of its deposit 
on hand although subjected to a setoff of record is inconsistent 
with an intent to exercise the right of setoff, and generally will not 
be upheld.  
United Seeds v. Eagle Green Corp......................... 360 

3. A garnishee bank may be estopped to exercise a right of setoff 
when it fails to comply with garnishment proceedings.  
United Seeds v. Eagle Green Corp......................... 360 

4. A garnishee bank waives its right of setoff if after notice of 
garnishment it permits the depositor to draw on the garnished 
account, reducing the account balance below the balance at the 
time of service or, if that balance is greater than the amount of 
judgment, below the amount of the judgment.  
United Seeds v. Eagle Green Corp......................... 360 

Blood, Breath, and Urine Tests 
1. Under Neb. Admin. Code tit. 177, ch. 1 (1984), with regard to the 

taking of breath samples, where the records of maintenance of an 
Intoxilyzer machine are relied on to prove that the machine was 
properly maintained, the records must show that inspections
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comply with all requirements of such title.  
State v. Bullock ....................................... 182 

2. As a general rule, it is error to admit evidence of the result of a 
preliminary breath test as evidence of a violation of the statute 
prohibiting the operation of a motor vehicle while intoxicated.  
However, the admission of such evidence may be harmless error 
where it is cumulative and nonprejudicial under the circumstances 
of the case.  
Statev. G reen ......................................... 338 

3. Any deficiencies in the techniques used to test the blood alcohol 
level in driving while intoxicated cases generally are of no 
foundational consequence, but only affect the weight and 
credibility of the testimony.  
State v. Green ........................................ 338 

4. A determination that a blood alcohol test was taken and properly 
performed as provided by statute generally rests within the sound 
discretion of the trial court and will not be reversed except for a 
clear abuse of discretion.  
State v. Green ........................................ 338 

5. The right of an arrested motor vehicle driver to request a specific 
kind of test to determine the blood alcohol level of the bodily 
fluids arises only when the officer has directed either a blood or 
urine sample.  

State v. Thomas ...................................... 759 

Breach of Contract 

1. Generally, a party who has failed or refused to perform the terms 
and conditions imposed upon him by a contract, or has not been 
ready, willing, and able to perform the same, cannot recover for a 
breach thereof by the other party.  
Brown v. Alron, Inc. ................................. 1 

2. As a general rule, a condition is excused if the occurrence of the 
condition is prevented by the party whose performance is 
dependent upon the condition. That person must put forth a good 
faith effort to obtain the condition. Additionally, if a promisor 
prevents or hinders the occurrence of a condition precedent, the 
condition is excused.  
Brown v. Alron, Inc. .................................  

Breach of Warranty 

The lack of privity between an ultimate consumer and manufacturer 
does not preclude an action by the ultimate consumer against the 
manufacturer for recovery of economic losses caused by the 
manufacturer's breach of an express common-law warranty made 
by it.  
Hermanv. BonanzaBldgs., Inc. .......................... 474
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Brokers 
I. Under Nebraska real estate statutes these are unfair trade 

practices: failing to deliver within a reasonable time a completed 
copy of any purchase agreement or offer to buy or sell real estate 
to the purchaser and to the seller, and acting for more than one 
party in a transaction without the knowledge of all parties for 
whom he acts.  
Firmature v. Brannon .................................. 123 

2. A real estate broker is an agent owing a fiduciary duty (1) to use 
reasonable care, skill, and diligence in procuring the greatest 
advantage for his client, and (2) to act honestly and in good faith, 
making full disclosures to his client of all material facts affecting 
his interests.  

Firmature v. Brannon .................................. 123 
3. The burden of proof is upon the real estate agent to show that he 

satisfied the fiduciary duties he owed his principal.  
Firmature v. Brannon .................................. 123 

4. A commission cannot be collected by the real estate broker for his 
services if he has willfully disregarded, in a material respect, an 
obligation which the law devolves upon him by reason of his 
agency.  
Firmature v. Brannon .................................. 123 

5. A real estate broker owes a duty to his employer, the property 
owner, to use reasonable care, skill, and diligence to bring about 
the desires of the property owner.  
Tetherowv. Wolfe ..................................... 631 

Case Overruled 
"Intent to deceive" is not a necessary element of a cause of action for 

fraudulent misrepresentation or deceit. To the extent that 
Transportation Equipment Rentals, Inc. v. Mauk, 184 Neb. 309, 
167 N.W.2d 183 (1969); Hahn & Hupf Constr. v. Highland 
Heights Nsg. Home, 222 Neb. 189, 382 N.W.2d 607 (1986); 
Havelock Bank v. Woods, 219 Neb. 57, 361 N.W.2d 197 (1985); 
Flakus v. Schug, 213 Neb. 491, 329 N.W.2d 859 (1983); and 
Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982), 
include as a necessary element "intent to deceive," they are 
specifically overruled.  
Nielsen v. Adams ..................................... 262 

Child Custody 
1. A decree fixing custody of minor children will not be modified 

unless there has been a change of circumstances following entry of 
the decree indicating that the person having custody is unfit for 
that purpose or that the best interests of the children require such 
action.  

Hicks v. Hicks ....................................... 189 
Scott v. Scott ........................................ 354
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2. The party seeking modification bears the burden of showing a 
material change of circumstances affecting the best interests of the 
child.  
Hicksv. Hicks ........................................ 189 

3. A material change of circumstances is something that has 
occurred which, if the trial court had been aware of its existence 
initially, in the best interests of the children the court would have 
granted custody to the other parent.  
Hicks v. Hicks ........................................ 189 

4. The disposition of minor children in a dissolution action is not 
controllable by agreement of the parties.  
Hicks v. Hicks ........................................ 189 

5. Legitimate career changes of the custodial parent, whether they be 
job-related or matrimonial in nature, generally will support an 
application for changing the residence of a child placed in that 
parent's custody.  
Hicks v. Hicks ....................................... 189 

6. Moving children out of the state of domicile to another state does 
not in and of itself constitute a change of circumstances requiring 
a change of custody, but such a move may be considered in 
conjunction with other evidence and may contribute to a change 
of circumstances which would warrant a modification of the 
decree.  

Scott v. Scott ........................................ 354 

Circumstantial Evidence 
I. Inferences and presumptions of fraud drawn from circumstantial 

evidence must not be guesswork or conjecture but must be 

rational and logical deductions from the facts and circumstances 
from which they are inferred.  
ServiceMaster Indus. v. J.R.L. Enterprises ................. 39 

2. Circumstantial evidence alone is not sufficient to sustain a finding 
of fraud unless the circumstances are of such a nature and so 
related to each other that the conclusion reached is the only one 
that can fairly and reasonably be drawn therefrom.  
ServiceMaster Indus. v. J.R.L. Enterprises ................. .39 

3. Circumstantial evidence alone is insufficient to sustain a verdict 
unless the circumstances proved by the evidence are of such nature 
and so related to each other that the conclusion reached is the only 
one that can fairly and reasonably be drawn.  
Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 

4. Fraud may be proved by circumstantial evidence.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... .493 

5. Circumstantial evidence is sufficient to support a finding of guilty 
if the evidence and reasonable inferences that may be drawn from
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the evidence establish the defendant's guilt beyond a reasonable 
doubt.  
State v. E llis ........................................... 779 

Civil Rights 
I. Title 42 U.S.C. § 1988 (1982) was intended as an incentive for 

private enforcement of civil rights, and serves as a general avenue 
for award of attorney fees following action under 42 U.S.C.  
§ 1983 (1982).  
Maldonado v. Nebraska Dept. of Pub. Welfare .............. 485 

2. A claim under 42 U.S.C. § 1983 (1982) may be brought in a state 
court in the procedural context of a state court's reviewing the 
actions of a state administrative agency, and attorney fees may be 
awarded under 42 U.S.C. § 1988 (1982) in such a case.  
Maldonado v. Nebraska Dept. of Pub. Welfare .............. 485 

3. Title 42 U.S.C. § 1988 (1982) does not provide a basis for the 
award of attorney fees in appearances before an administrative 
agency.  
Maldonado v. Nebraska Dept. of Pub. Welfare .............. 485 

Claims 
I. All claims against a county for payment for services or labor 

arising out of a contract are subject to the provisions of Neb. Rev.  
Stat. § 23-135 (Reissue 1983).  
Jackson v. County of Douglas ............................ 65 

2. A petition for the allowance of a claim against a county which is 
subject to the provisions of Neb. Rev. Stat. § 23-135 (Reissue 
1983) is demurrable unless it shows on its face that the claim was 
filed with the county clerk within the statutory time.  
Jackson v. County of Douglas ............................ 65 

Collateral Attack 
I. The validity of a legislative act from which there is no appeal is 

subject to judicial review through a collateral attack.  
Reimer v. K N Energy, Inc. .............................. 142 

2. A property owner may collaterally attack a special assessment 
only for fraud, actual or constructive, a fundamental defect, or a 
want of jurisdiction.  
Grube v. City of Ogallala ................................ 640 

3. To sustain a collateral attack on a special assessment, it is 
necessary that the evidence support a determination that in fact 
the property in question was not and could not be specially 
benefited by the particular improvement.  
Grube v. City of Ogallala ................................ 640 

4. A collateral attack upon a special assessment is a proceeding in 
equity, which this court reviews de novo on the record.  
Grube v. City of Ogallala ................................ 640
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Confessions 
1. The admission into evidence of the confession constitutes an 

independent determination by the trial court that the confession 
was voluntarily made. Such determination will not be set aside on 
appeal unless clearly erroneous.  
State v. Bridger ....................................... 250 

2. The State bears the burden in a suppression hearing to show by a 
preponderance of the evidence that the accused's statements were 
voluntary and, therefore, admissible.  
State v. Dickson ...................................... 397 

3. Whether a statement, admission, or confession has been freely 
and voluntarily made depends upon the totality of the 
circumstances, and a finding by the trial court regarding 
voluntariness will not be set aside unless clearly wrong.  
State v. Dickson ...................................... 397 

4. Mental illness, like age, education, and intelligence, is a relevant 
factor in the totality test.  
Statev. Dickson ........................ .............. 397 

5. No per se rule invalidates the volunteered statement of a mentally 
ill defendant.  
Statev. Dickson ...................................... 397 

6. If a defendant indicates during the course of custodial 
interrogation the desire to consult with an attorney before 
answering any questions, interrogation must cease until an 
attorney is present.  
State v. Saylor ....................................... 694 

7. Once the sixth amendment right to counsel has attached, the State 
must honor that right and may not secretly and deliberately 
interrogate the defendant in the absence of counsel.  
State v. Saylor ....................................... 694 

Consideration 
A good faith purchaser of land is one who purchases for valuable 

consideration without notice of any suspicious circumstances 
which would put a prudent person on inquiry.  
Howv. Baker ........................... ............. 100 

Constitutional Law 
1. A declaratory judgment is an appropriate method to challenge 

constitutionality of a tax statute.  
Mullendore v. School Dist. No. I .......................... 28 

2. Because prison inmates retain certain constitutional rights does 
not mean that these rights are not subject to limitation.  
Statev.Weikle ........................................ 81 

3. References by a prosecutor at trial to a defendant's silence may or 
may not violate -defendant's due process rights, depending upon 
whether the silence referred to is prearrest or postarrest or pre-
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Miranda or post-Miranda.  
State v. Lofquest ...................................... 87 

4. The felony murder statute, Neb. Rev. Stat. § 28-303(2) (Reissue 
1985), does not violate the eighth amendment to the U.S.  
Constitution.  
Statev. Rust ......................................... 150 

5. A legislative body is not required to select the least severe penalty 
possible for a crime, so long as the penalty selected is not cruelly 
inhumane or disproportionate to the crime involved.  
State v. Rust ........................................ 150 

6. The right of confrontation does not attach to the use of 
presentence reports in capital sentencing proceedings.  
Statev. Rust ......................................... 150 

7. Neb. Rev. Stat. § 29-2006(3) (Reissue 1985) does not violate the 
6th or 14th amendment to the U.S. Constitution.  
State v. Rust ... ...................................... 150 

8. Generally, a constitutional issue not properly presented to the 
court below will not be considered by the Supreme Court for the 
first time on appeal.  
Statev. Flem ing ........................................ 169 
Statev. T hom as ........................................ 759 
Hrbek v. Shortridge ................................... 785 

9. One does not have an unfettered right to travel by whatever means 
he or she chooses.  
State v. Meints ..................................... 199 

10. Generally, the Nebraska Supreme Court will not consider a 
constitutional challenge in the absence of a specification of the 
constitutional provision which is claimed to be violated.  
State v. Meints ....................................... 199 

11. The State of Nebraska does not derive any of its substantive 
powers from the Preamble to the Nebraska Constitution. The 
Preamble cannot exert any power to secure the declared objects of 
the Constitution unless, apart from the Preamble, such power can 
be found in, or can be properly implied from, some express 
delegation in the Constitution.  
Omaha Nat. Bank v. Spire .............................. 209 

12. Under the Nebraska Constitution, in an initiative proceeding, the 
labeling attached to a proposed enactment determines the nature 
of the proposed enactment.  
Omaha Nat. Bank v. Spire ............................... 209 

13. A proposed amendment to the Nebraska Constitution does not 
have to deal with fundamental rights or the organization of 
government, but may deal with any subject.  
Omaha Nat. Bank v. Spire ............................... 209
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14. Conflict with existing articles or sections of a constitution can 
afford no logical basis for invalidating an initiative amendment.  
Omaha Nat. Bank v. Spire ............................... 209 

15. The intent of the voters adopting an initiative amendment to the 
Nebraska Constitution must be determined from the words of the 
initiative amendment itself.  
Omaha Nat. Bank v. Spire ............................... 209 

16. Neb. Const. art. XII, § 8(1), does not conflict with 12 U.S.C. § 29 
(1982).  
Omaha Nat. Bank v. Spire ............................... 209 

17. Neb. Const. art. XII, § 8(1), does not conflict with the due 
process or equal protection clauses of the 14th amendment of the 
U.S. Constitution.  
Omaha Nat. Bank v. Spire ............................... 209 

18. Generally, a nonconsensual, warrantless entry to arrest a person 
within his or her home is presumptively unreasonable and 
unconstitutional in the absence of exigent circumstances.  
Sufficient exigent circumstances may be established when a law 
enforcement officer has (1) probable cause to believe that a 
suspect has committed a serious offense, (2) a reasonable belief 
from a present factual basis that the suspect is in the premises to be 
entered, and (3) immediately upon concurrence of elements (1) 
and (2) (probable cause and reasonable belief), a factual basis to 
reasonably believe that, during the time which would be 
necessarily consumed in obtaining an arrest warrant under 
existing circumstances, there will be danger to the officer or 
another, evidence will be removed or destroyed, or the suspect will 
escape.  
Statev. West ......................................... 241 

19. Both the federal and the state Constitutions guarantee a 
defendant the right to confront or meet the witnesses against him 
face to face.  
Statev.Warford ...................................... 368 

20. Implicit in confrontation is the right to cross-examine all 
witnesses.  
Statev.Warford ...................................... 368 

21. The fundamental right to confront and cross-examine witnesses is 
primarily a functional right which promotes reliability in criminal 
trials.  
State v. Warford .................................... 368 

22. The right of confrontation must occasionally give way to 
considerations of public policy and the necessities of the case.  
Statev.Warford ...................................... 368 

23. A defendant may waive his right of confrontation by disruptive 
conduct, by threatening or intimidating the witness, or by

989



INDEX

stipulating to the admission of certain evidence.  
Statev.Warford ...................................... 368 

24. A limitation of the right of confrontation can only be necessitated 
by a showing of a compelling interest and any infringement must 
be as minimally obtrusive as possible.  
Statev. Warford ...................................... 368 

25. Before closed-circuit television may be used to present the 

examination of a child victim in a sexual assault case, a showing 
must be made of a compelling need to protect the child from 
further injury or that the child is intimidated by the presence of 

the defendant during the examination.  
Statev. Warford ...................................... 368 

26. Where closed-circuit television is used to present the examination 
of a child victim in a sexual assault case, the camera must be 

situated so as to permit a view of all persons (other than the 

cameraman) in the room where the examination is conducted; the 
defendant must be able to communicate with his counsel at all 
times; and the court must be able to interrupt the questioning 
whenever necessary to permit counsel to make evidentiary 
objections and obtain rulings as the examination proceeds.  
Statev.Warford ...................................... 368 

27. If necessary, a support person, such as a parent or therapist, may 
be permitted to be present in the room with the witness while a 

closed-circuit television examination is being conducted, but the 

questioning of the witness must be done by persons who are 
authorized to participate in the proceeding as members of the bar.  

Statev. Warford ...................................... 368 

28. A defendant must be given notice and an opportunity to attend 
and participate by counsel in a proceeding to determine the 

competency of a child victim to testify in a sexual assault case. A 
record of such a proceeding must be made and preserved.  
State v. Warford ...................................... 368 

29. No defendant who pleads guilty may be imprisoned for any 
offense, whether a traffic infraction, misdemeanor, or felony, 
absent a knowing and intelligent waiver of his rights as provided 
for by the Boykin-Turner rule. A voluntary and intelligent waiver 
of these rights must affirmatively appear from the record.  
Statev. Blue ......................................... 379 

30. A verbatim transcript of the rendition of a guilty plea is not 
constitutionally required, nor does absence of such a transcript 
require a finding that the plea was invalid. A checklist or other 
docket entry which is sufficiently complete can establish a valid 
waiver.  
Statev. B lue ........................................... 379 

31. All that is required, when not dealing with a fundamental right or 
suspect class, is that there be a rational relationship between a

990



INDEX

legitimate state interest and the statutory means selected by the 
Legislature to accomplish that purpose.  
Porter v. Jensen ...................................... 438 

32. Driving is not a fundamental right, and drunk drivers are not a 
suspect class for the purpose of legislative classification.  
Porter v. Jensen ...................................... 438 

33. Treating occupational drivers the same as pleasure drivers under 
the implied consent statutes does not violate the equal protection 
clause found in the 14th amendment to the U.S. Constitution.  
Porter v. Jensen ...................................... 438 

34. Neb. Rev. Stat. § 28-310(l)(b) (Reissue 1985) does not reach a 
substantial amount of constitutionally protected conduct and 
therefore is not overbroad.  
InrelnterestofSiebert ................................. 454 

35. Neb. Rev. Stat. § 28-310(l)(b) (Reissue 1985) is not impermissibly 
vague.  
In re Interest of Siebert ................................. 454 

36. The definition of a crime must be of sufficient definiteness as to 
provide ascertainable standards of guilt such as to inform those 
subject thereto of the conduct which will render them liable to 
punishment thereunder.  
In re Interest of Siebert ................................. 454 

37. Fair comment on governmental activity is protected speech under 
the first amendment to the U.S. Constitution.  
Deaverv. Hinel ...................................... 529 

38. Neb. Rev. Stat. § 29-2006(3) (Reissue 1985) constitutionally 
permits the removal for cause of a prospective juror whose views 
on capital punishment are such as to prevent or substantially 
impair the performance of his or her duties as a juror.  
Statev.Peery ........................................ 556 

39. The constitutional guarantee against double jeopardy applies in 
criminal prosecutions when jeopardy has attached in a prior 
criminal proceeding, the defendant is being retried for the same 
offense, and the prior proceedings terminated jeopardy.  
Statev. Irish ......................................... 578 

40. In a case tried to a jury, jeopardy attaches when the jury is 
empaneled and sworn.  
State v. Irish ... ...................................... 578 

41. Generally, jeopardy does not attach to a criminal prosecution 
merely because the State has filed an information and a court has 
conducted a preliminary hearing and disposed of pretrial 
motions.  
Statev. Irish ......................................... 578 

42. Where the State properly obtains dismissal of an information 
before jeopardy attaches, the constitutional double jeopardy 
clause does not bar the State from refiling another information
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pertaining to the same offense.  
Statev. Irish ........................... .............. 578 

43. Jeopardy, within the meaning of article 1, § 12, of the 
Constitution of the State of Nebraska, attaches when the judge, 
hearing a case without a jury, begins to hear evidence as to the guilt 
of the defendant in a case.  
State v. Chamley ...................................... 614 

44. The terms of Neb. Rev. Stat. § 29-827 (Reissue 1985) permit the 
State to dismiss a charge filed against a defendant in a county 
court and to refile the same charge in the district court after an 
order of the county court has sustained a defendant's motion to 
suppress evidence, provided that defendant has not been placed in 
jeopardy at the time of the dismissal.  
Statev.Chamley ...................................... 614 

45. Once the sixth amendment right to counsel has attached, the State 
must honor that right and may not secretly and deliberately 
interrogate the defendant in the absence of counsel.  
State v. Saylor ....................................... 694 

46. A person's 6th and 14th amendments right to counsel attaches 
only at or after the time that adversary judicial proceedings have 
been initiated against him.  
State v. Saylor ....................................... 694 

47. The right to counsel attaches at or after the initiation of adversary 
judicial criminal proceedings-whether by way of formal charge, 
preliminary hearing, indictment, information, or arraignment.  
State v. Saylor ....................................... 694 

48. The sixth amendment right to counsel does not attach until after 
the initiation of formal charges.  
State v. Saylor ....................................... 694 

49. The purpose of the sixth amendment is to assure in any criminal 
prosecution that the accused shall not be left to his own devices in 
facing the prosecutorial forces of organized society.  
Statev. Saylor ......................... .............. 694 

50. Neither property rights nor contract rights are absolute.  
Midwest Messenger Assn. v. Spire ......................... 748 

51. The Legislature is empowered to regulate and restrict the right to 
contract to preserve and protect the public health, safety, or 
welfare of the citizens of this state.  
Midwest Messenger Assn. v. Spire ......................... 748 

52. In a facial challenge to the overbreadth and vagueness of a law, 
that is, a claim that the law is invalid in toto and therefore 
incapable of any valid application, a court's first task is to 
determine whether the enactment reaches a substantial amount of 
constitutionally protected conduct. If it does not, then the 
overbreadth challenge fails. The court then examines the facial 
vagueness challenge and, assuming the enactment implicates no
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constitutionally protected conduct, upholds the challenge only if 
the enactment is impermissibly vague in all its applications.  
Midwest Messenger Assn. v. Spire ......................... 748 

53. Neb. Rev. Stat. § 2-1221 (Cum. Supp. 1984) held constitutional.  
Midwest Messenger Assn. v. Spire ......................... 748 

54. A defendant is not entitled to a jury trial in county court in 
criminal cases or traffic infractions arising under city or village 
ordinances.  
State v. Thomas ...................................... 759 

55. The sixth amendment to the U.S. Constitution guarantees to a 
defendant compulsory process for obtaining witnesses in his or 
her favor.  
State v. Cain ......................................... 796 

56. It is only where the trial court excludes relevant evidence without 
sufficient justification that a defendant's right to compulsory 
process is violated.  
State v. Cain ......................................... 796 

57. The due process clause of the 14th amendment to the U.S.  
Constitution prohibits a state from using an evidentiary 
presumption which relieves the state of its burden of persuasion 
beyond a reasonable doubt of every essential element of a crime.  
State v. Hruza ....................................... 837 

58. A presumption which permits the fact finder to find the inferred 
fact beyond a reasonable doubt, and concerning which it can at 
least be said with reasonable assurance that the presumed fact is 
more likely than not to flow from the proved fact on which it is 
made to depend, affords due process.  
Statev. Hruza ......................... .............. 837 

59. Neb. Const. art. 1, § 6, providing that the "right of trial by jury 
shall remain inviolate," preserves the right to trial by jury as it 
existed at common law and under the statutes in force when the 
Constitution was adopted.  
State v. Lynch ......................... .............. 849 

60. One is not entitled to a jury trial merely because an ordinance is 
but a reiteration ofa statute concerning the same offense.  
State v. Lynch ........................................ 849 

61. Because trial by jury in criminal cases is fundamental to the 
scheme of American justice, the due process clause of the 14th 
amendment to the U.S. Constitution requires states to afford a 
trial by jury whenever the 6th amendment to the U.S.  
Constitution would require such a trial if the case were in federal 
court.  
Statev. Lynch ............................ ........... 849 

62. Neither the 6th amendment nor the 14th amendment to the U.S.  
Constitution requires trial by jury in crimes carrying possible 
imprisonment of no more than 6 months if they otherwise qualify
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as petty offenses.  
Statev. Lynch ......................................... 849 

63. A litigant who would receive no benefit from a declaration of 
invalidity has no standing to challenge the constitutionality of a 
statute.  
State v. Lynch ........................................ 849 

64. A statute which gives sufficient warning, such that one may 
conform his or her conduct so as to avoid that which is forbidden, 
does not deprive one of due process.  
State v. Lynch ........................................ 849 

65. Although a probation revocation proceeding must comport with 
the requirements of due process as set out in Neb. Rev. Stat.  
§ 29-2267 (Reissue 1985), it is not a criminal proceeding. The 
privilege against compelled self-incrimination does not attach.  
Statev. Burow ....................................... 867 

66. Due process does not require that a probationer be given notice of 
the privilege against self-incrimination prior to admitting to 
allegations contained in an application to revoke probation.  
State v. Burow ....................................... 867 

67. Admitting to violating probation is not admitting to a crime.  
When the admission is used to revoke probation, the right to 
remain silent does not arise.  
State v. Burow ....................................... 867 

68. Regarding constitutional considerations of due process and the 
prohibition against double jeopardy, the function of an 
indictment, information, or complaint is twofold. With 
reasonable certainty, an indictment, information, or complaint 
must inform an accused concerning the crime charged so that the 
accused may prepare a defense to the prosecution and, if 
convicted, be able to plead the judgment of conviction on such 
charge as a bar to a later prosecution for the same offense.  
State v. Wehrle ....................................... 928 

Contracts 
1. Generally, a party who has failed or refused to perform the terms 

and conditions imposed upon him by a contract, or has not been 
ready, willing, and able to perform the same, cannot recover for a 
breach thereof by the other party.  
Brown v. Alron, Inc. ................................. 1 

2. Substantial performance is shown when the following 
circumstances are established by the evidence: (1) The party made 
an honest endeavor in good faith to perform his part of the 
contract. (2) The results of the endeavor are beneficial to the other 
party. (3) Such benefits are retained by the other party. If any one 
of the circumstances is not established, the performance is not 
substantial, and the party had no right of recovery. The other
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party should receive at least approximately what he bargained for.  
Brown v. Alron, Inc. ................................. I 

3. As a general rule, a condition is excused if the occurrence of the 
condition is prevented by the party whose performance is 
dependent upon the condition. That person must put forth a good 
faith effort to obtain the condition. Additionally, if a promisor 
prevents or hinders the occurrence of a condition precedent, the 
condition is excused.  
Brown v. Alron, Inc. ................................. 1 

4. All claims against a county for payment for services or labor 
arising out of a contract are subject to the provisions of Neb. Rev.  
Stat. § 23-135 (Reissue 1983).  
Jackson v. County of Douglas ............................ 65 

5. A proceeding to rescind a written instrument is an equity action.  
Feev. Fee ........................................... 128 

6. Under the provisions of Neb. U.C.C. § 3-413(1) (Reissue 1980), 
the maker of a note engages that he or she will pay the instrument 
according to its tenor at the time of his or her engagement.  
Grand Island Prod. Cr. Assn. v. Humphrey ................. 135 

7. A comaker of a note is jointly and severally liable for the 
obligation of the note.  
Grand Island Prod. Cr. Assn. v. Humphrey ................. 135 

8. A modification of a contract which substantially changes the 
liability of the parties ordinarily requires mutual assent to be 
effective.  
Grand Island Prod. Cr. Assn. v. Humphrey ................. 135 

9. A borrower is obligated to pay interest on a loan in accordance 
with the terms of the contract.  
Grand Island Prod. Cr. Assn. v. Humphrey ................. 135 

10. An option to purchase real estate is a unilateral contract by which 
the owner of the property agrees with the holder of the option that 
the optionee has the right to buy the property according to the 
terms and conditions ofthecontract.  
In re Estate of Michels .................................. 286 

11. An unqualified renunciation of an executory contract before time 
for performance by one party excuses tender of performance by 
the other party at the time set for performance.  
In re Estate of Michels .................................. 286 

12. Where the parties enter into an executory contract for the sale of 
real estate, even though title has not passed, the vendor, upon 
default by the vendee, may treat the contract as an ordinary real 
estate mortgage and foreclose it as such.  
Jones v. Burr ........................................ 291 

13. The vendor's and vendee's interests in an installment land contract 
are both mortgageable.  
Meek v. Gratzfeld ..................................... 306
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14. One who signs an instrument without reading it, when he can read 

and has the opportunity to do so, cannot avoid the effect of his 

signature merely because he was not informed of the contents of 

the instrument.  
Meek v. Gratzfeld ..................................... 306 

15. A party's inability to understand the language and contents of a 
contract voluntarily executed is not, absent fraud, a ground for 

avoiding it.  
Meek v. Gratzfeld ..................................... 306 

16. Where the surety makes no inquiry on the subject, the duty of 

disclosure as to facts increasing the risks of the undertaking 
depends upon the circumstances of the case. Generally, the 

creditor may assume that the surety has obtained information 
from other sources or has chosen to assume whatever risks may be 

involved.  
Meek v. Gratzfeld ..................................... 306 

17. A duty of disclosure may arise when the creditor knows or has 

good grounds for believing (1) the surety is being deceived or 
misled or (2) the surety has been induced to enter the contract in 
ignorance of facts materially increasing his risks, of which the 

creditor has knowledge and the opportunity to disclose prior to 
the surety's acceptance of the undertaking.  
Meek v. Gratzfeld ..................................... 306 

18. A contract will be construed most strongly against the party 
preparing it when there is a question as to its meaning.  
Kreikemeier v. McIntosh ................................ 551 

19. In construing a contract, words must be given their plain and 
ordinary meaning as reasonable persons would understand them.  

Kreikemeierv. McIntosh ................................ 551 

20. The obligation of the seller is to transfer and deliver and that of 

the buyer is to accept and pay in accordance with the contract.  
Neb. U.C.C. § 2-301 (Reissue 1980).  
Crowder v. Aurora Co-op Elev. Co........................ 704 

21. Delivery is the voluntary transfer of possession and may be 

defined as an act by which a seller parts with possession and a 

buyer acquires possession. Delivery occurs whenever a seller does 
everything necessary to put goods completely and unconditionally 
at buyer's disposal.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

22. Tender, required by Neb. U.C.C. § 2-503 (Reissue 1980), 
contemplates an offer coupled with a present ability to fulfill all 
the conditions resting on the tendering party and must be followed 
by actual performance if the other party shows himself ready to 
proceed.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704
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23. In a contract calling for the delivery of goods by the seller at a 
specified place, tender ordinarily requires physical delivery of the 
goods at the destination specified in the contract.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

24. As contemplated in Neb. U.C.C. § 2-507(1) (Reissue 1980), 
tender is essential in fixing certain rights and duties attendant to a 
contract for sale of goods.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

25. Anticipatory repudiation centers upon an overt communication 
of intention or an action which renders performance impossible 
or demonstrates a clear determination not to continue with 
performance. It is not necessary for repudiation that performance 
be made literally and utterly impossible. Repudiation can result 
from action which reasonably indicates a rejection of the 
continuing obligation.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

Conveyances 

I. A right of first refusal is the right to have first opportunity to 
purchase real estate when such becomes available, or the right to 
meet any other offer.  
Abboud v. Lakeview, Inc. .............................. 568 

2. If the grantee of a fee simple condition subsequent does not 
adhere to the conditions in the deed, the grantor may exercise its 
right of reentry in an action to terminate the estate, such as an 
action in ejectment.  
Abboud v. Lakeview, Inc. .............................. 568 

3. The alienability of a right of reentry is controlled by statute in 
Nebraska.  
Abboud v. Lakeview, Inc ............................... 568 

4. The effect of Neb. Rev. Stat. § 76-2,102 (Reissue 1981) is to limit 
the duration of certain future interests, including a right of 
reentry, to 30 years.  
Abboud v. Lakeview, Inc. .............................. 568 

5. A key distinction between language creating a conditioned fee and 
that creating a public trust involves words of reversion in the 
former.  
Abboud v. Lakeview, Inc. ............................... 568 

Convictions 

I. In determining the sufficiency of the evidence to sustain a 
conviction, it is not the province of this court to resolve conflicts 
in the evidence, pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. Such matters 
are for the trier of fact, and a verdict made by the trier of fact must 
be sustained if, taking the view most favorable to the State, there
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is sufficient evidence to support it.  
Statev. West ......................................... 241 
State v. Bridger ....................................... 250 
State v. Hruza ....................................... 837 
State v. Lynch ....................................... 849 

2. It is only where there is a total failure of competent proof in a 
criminal case to support a material allegation in the information, 
or where the testimony adduced is of so weak or doubtful a 
character that a conviction based thereon could not be sustained, 
that the trial court will be justified in directing a verdict of not 
guilty.  
State v. Bridger ....................................... 250 

3. A conviction will not be set aside in the absence of a showing that 
an error created actual prejudice rather than merely the possibility 
of prejudice.  
State v. Peery .......................................... 556 
Statev. Lynch ......................................... 849 
State v. Swoopes ...................................... 914 

4. Neb. Rev. Stat. § 28-1439.01 (Reissue 1985) requires only that a 
conviction be based on something more than a cooperating 
individual's testimony.  
Statev. Cain ......................................... 796 

5. The requirements of Neb. Rev. Stat. § 28-1439.01 (Reissue 1985) 
are satisfied if the cooperating individual is corroborated as to 
material facts and circumstances which tend to support the 
testimony as to the principal fact in issue.  
State v. Cain ......................................... 796 

6. The testimony of a single eyewitness who had a reasonable 
opportunity to observe a defendant is sufficient to support a 
conviction.  
State v. Babajam ia ..................................... 804 

7. In determining whether evidence is sufficient to sustain a 
conviction in a jury trial, the Supreme Court does not resolve 
conflicts of evidence, pass on credibility of witnesses, evaluate 
explanations, or reweigh evidence presented to a jury-all of 
which is within a jury's province for disposition. A verdict in a 
criminal case must be sustained if the evidence, viewed and 
construed most favorably to the State, is sufficient to support that 
verdict.  
State v. Robertson .................................... 825 

Corporations 
I. In equity, the corporate entity may be disregarded and held to be 

the mere alter ego of a shareholder or shareholders in various 
circumstances where necessary to prevent fraud or other injustice.  
Some of the factors which are relevant in determining to disregard 
the corporate entity are: (1) Grossly inadequate capitalization; (2)
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Insolvency of the debtor corporation at the time the debt is 
incurred; (3) Diversion by the shareholder or shareholders of 
corporate funds or assets to their own or other improper uses; and 
(4) The fact that the corporation is a mere facade for the personal 
dealings of the shareholder and that the operations of the 
corporation are carried on by the shareholder in disregard of the 
corporate entity.  
Brownv.Alron,Inc. ................................. 1 
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

2. Generally, a corporation is viewed as a complete and separate legal 
entity from its shareholders and officers, who are not, as a rule, 
liable for the debts and obligations of the corporation.  
ServiceMaster Indus. v. J.R.L. Enterprises ................. 39 
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

3. When the notion of legal entity is used to defeat public 
convenience, justify wrong, protect fraud, or defend crime, the 
law will regard the corporation as an association of persons.  
ServiceMaster Indus. v. J.R.L. Enterprises ................. 39 
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... .493 

4. A corporation is a complete entity separate and distinguishable 
from its stockholders and officers, and if it sees fit to have one of 
the latter serve it in the capacity of an ordinary employee, nothing 
prevents it from so doing.  
McGee v. Panhandle Technical Sys.. ...................... 56 

5. In equity, the corporate entity may be disregarded and held to be 
the mere alter ego of a shareholder or shareholders in various 
circumstances where necessary to prevent fraud or other injustice.  
J.L.BrockBldrs.,Inc.v.Dahlbeck ....................... 493 

6. Proceedings seeking disregard of corporate entity, that is, piercing 
the corporate veil to impose liability on a shareholder for a 
corporation's debt or other obligation, are equitable actions.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

7. A creditor, seeking to pierce the corporate veil and impose on a 
shareholder liability for a corporation's debt, has the burden to 
show, by a preponderance of evidence, that corporate entity must 
be disregarded to prevent fraud orinjustice to the creditor.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

8. Inadequate capitalization of a corporation, measured at the time 
of corporate formation, means capitalization very small in 
relation to the nature of the business of the corporation and the 
risks the business necessarily entails.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

9. Insolvency means the inability of a corporation to pay its debts as 
they become due in the usual course of its business, or an excess of 
liabilities of the corporation over its assets at a fair valuation.
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Neb. Rev. Stat. § 21-2002(15) (Reissue 1983).  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

10. Stockholders of an insolvent corporation cannot participate in the 
distribution of its assets until creditors' claims against the 
corporation are paid. A shareholder's withdrawal of corporate 
assets leaving corporate debts unpaid is contrary to fundamental 
principles and may be considered as a circumstance in 
determining whether fraud exists.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

I. Whenever one in control of a corporation uses that control, or 
uses the corporate assets, to further his or her own personal 
interests, the fiction of the separate corporate identity may 
properly be disregarded.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

Corroboration 
1. The general rule is that testimony of the victim of a sexual assault 

must be corroborated as to material facts and circumstances 
which tend to support the victim's testimony and from which, 
together with the victim's testimony as to the principal fact, an 
inference of guilt may be drawn. Corroboration of the principal 
act constituting the offense is not required.  
In re Interest of J.M. .................................. 609 

2. Neb. Rev. Stat. § 28-1439.01 (Reissue 1985) requires only that a 
conviction be based on something more than a cooperating 
individual's testimony.  
State v. Cain ......................................... 796 

3. The requirements of Neb. Rev. Stat. § 28-1439.01 (Reissue 1985) 
are satisfied if the cooperating individual is corroborated as to 
material facts and circumstances which tend to support the 
testimony as to the principal fact in issue.  
State v. Cain ......................................... 796 

4. The testimony of a single eyewitness who had a reasonable 
opportunity to observe a defendant is sufficient to support a 
conviction.  
State v. Babajamia .................................... 804 

Counties 
I. All claims against a county for payment for services or labor 

arising out of a contract are subject to the provisions of Neb. Rev.  
Stat. § 23-135 (Reissue 1983).  
Jackson v. County of Douglas ............................ 65 

2. A petition for the allowance of a claim against a county which is 
subject to the provisions of Neb. Rev. Stat. § 23-135 (Reissue 
1983) is demurrable unless it shows on its face that the claim was 
filed with the county clerk within the statutory time.  
Jackson v. County of Douglas ............................ 65
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Courts 

1. Whenever a party, who, as actor, seeks to set the judicial 
machinery in motion and obtain some remedy, has violated 
conscience, or good faith, or other equitable principle, in his prior 
conduct, then the doors of the court will be shut against him in 
limine; the court will refuse to interfere on his behalf, to 
acknowledge his right, or to award him any remedy. The conduct 
which forms a basis for a finding that a party has "unclean 
hands" must be willful in nature. The maxim refers to willful 
misconduct rather than merely negligent misconduct. The 
improper conduct which falls within the maxim must involve 
intention as opposed to an inadvertent act or a misapprehension 
of legal rights.  
Brown v. Alron, Inc. ................................. 1 

2. Neither this court nor any court of the State of Nebraska has 
jurisdiction over federal bankruptcy proceedings.  
Franckowiak v. Nelson .................................. 9 

3. A "moot case" is one which seeks to determine an abstract 
question which does not rest on existing facts or rights. In general, 
a case becomes moot when the issues presented are no longer live 
or the parties lack a legally cognizable interest in the outcome. The 
province of a court is to decide real controversies and to determine 
rights actually controverted, and judicial power does not extend 
to the determination of abstract questions.  
Mullendore v. School Dist. No. I .......................... 28 

4. The purpose of Neb. Rev. Stat. § 25-1127 (Reissue 1985), 
requiring a trial court's separate statements regarding its findings 
of fact and conclusions of law, is to enable the parties to question 
the rulings of the court upon legal questions involved.  
Feev.Fee ........................................... 128 

5. When requested by a litigant pursuant to Neb. Rev. Stat. § 25
1127 (Reissue 1985), a special finding of fact, stated separately 
from a conclusion of law, is a mandatory requirement in a law 
action tried to the court, and it may be helpful in equity actions.  
Feev.Fee ........................................... 128 

6. In equity actions, absence of statements concerning a trial court's 
findings of fact and conclusions of law, even when requested 
under Neb. Rev. Stat. § 25-1127 (Reissue 1985), is not prejudicial, 
because the Supreme Court, in a de novo review of the record, 
reaches a conclusion independent of any findings by the trial 
court.  
Fee v.Fee ............................................. 128 

7. District courts have power to protect a supplier of natural gas 
from municipal action which deprives it of a fair, reasonable, and 
compensatory rate, and power to protect a consumer of such gas
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from an arbitrary, unreasonable, and confiscatory rate.  
Reimer v. K N Energy, Inc. .............................. 142 

8. Where the record adequately demonstrates that the decision of a 
trial court is correct, although such correctness is based on a 
ground or reason different from that assigned by the trial court, 
the Supreme Court will affirm.  
State v. Dixon ........................................ 316 

9. Ordinarily, the district court should not permit a defendant 
entering either a plea of guilty or nolo contendere to waive the 
presence of the court reporter.  
State v. Blue ......................................... 379 

10. Absent prejudicial effect on an adverse party's substantial right, 
the Supreme Court may disregard a procedural error committed 
by a trial court. Neb. Rev. Stat. § 25-853 (Reissue 1985).  
Ravenna Bank v. Custom Unlimited ....................... 540 

11. The judges of the district court may hold court for each other.  
Statev.Rader ....................................... 741 

12. A trial court may, in its discretion, permit the names of additional 
witnesses to be endorsed after the information has been filed.  
State v. Ellis ......................................... 779 

13. To obtain a reversal on the ground that the State failed to endorse 
a witness before trial, the defendant must show that he was 
prejudiced by the testimony of the additional witness.  
Statev. Ellis ......................................... 779 

14. A court may refuse to permit issuance of a subpoena until it has 
been demonstrated what testimony may be expected of the 
prospective witnesses.  
Statev. Cain ......................................... 796 

15. In an appeal of a criminal case from the county court to the 
district court, the latter acts as an intermediate court of appeal, 
and its review is limited to an examination of the county court 
record for error or for an abuse of discretion.  
Statev. Lynch ........................................ 849 

Criminal Law 
I. The accused in a criminal prosecution should be free from 

shackles during his trial unless they are necessary to prevent 
violence or escape.  
Statev. Weikle ....................................... 81 

2. While one who is accused of a crime is entitled to have his guilt or 
innocence determined solely on the basis of evidence introduced 
at trial and not on grounds of official suspicion, indictment, 
continued custody, or other circumstances not adduced as proof at 
trial, this does not mean that every practice tending to single out 
the accused from everyone else in the courtroom must be struck 
down.  
Statev. Weikle ........................................ 81
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3. References by a prosecutor at trial to a defendant's silence may or 
may not violate defendant's due process rights, depending upon 
whether the silence referred to is prearrest or postarrest or pre
Miranda or post-Miranda.  
Statev. Lofquest ...................................... 87 

4. The standard for determining the effectiveness of counsel in a 
criminal case is whether the attorney, in representing the accused, 
performed at least as well as a lawyer practicing in the trial area 
with ordinary training and skill in the criminal law.  
State v. Rust ......................................... 150 
Statev.Apodaca ..................................... 258 
State v. Meis ......................................... 935 

5. The comparative review required by Neb. Rev. Stat. § 29-2521.03 
(Reissue 1985) does not apply to a death sentence which was 
imposed and became final prior to the effective date of the statute.  
Statev. R ust ........................................... 150 
Statev. Peery ........................................ 556 

6. The felony murder statute, Neb. Rev. Stat. § 28-303(2) (Reissue 
1985), does not violate the eighth amendment to the U.S.  
Constitution.  
Statev. Rust ......................................... 150 

7. A legislative body is not required to select the least severe penalty 
possible for a crime, so long as the penalty selected is not cruelly 
inhumane or disproportionate to the crime involved.  
Statev. Rust ......................................... 150 

8. Under Neb. Rev. Stat. § 28-512(1) (Reissue 1985), another's 
property is obtained by deception if an actor, by a statement or 
conduct, creates or reinforces a false impression in that person 
with the result that such false impression, alone or with other 
influences, effectively induces another to part with his or her 
property.  
State v. Fleming ...................................... 169 

9. Neb. Rev. Stat. § 28-512 (Reissue 1985) provides a subjective 
standard regarding the effect of a defendant's falsity, namely, 
whether such falsity actually deceived the person or persons from 
whom the defendant has obtained property.  
State v. Fleming ...................................... 169 

10. In a criminal action a defendant is entitled not only to counsel but 
to effective assistance of counsel.  
State v. Apodaca ..................................... 258 

11. Both the federal and the state Constitutions guarantee a 
defendant the right to confront or meet the witnesses against him 
face to face.  
Statev.Warford ...................................... 368
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12. Implicit in confrontation is the right to cross-examine all 
witnesses.  
Statev. W arford ....................................... 368 

13. The fundamental right to confront and cross-examine witnesses is 
primarily a functional right which promotes reliability in criminal 
trials.  
Statev. W arford ....................................... 368 

14. The right of confrontation must occasionally give way to 
considerations of public policy and the necessities of the case.  
State v. Warford ...................................... 368 

15. A defendant may waive his right of confrontation by disruptive 
conduct, by threatening or intimidating the witness, or by 
stipulating to the admission of certain evidence.  
State v. Warford ...................................... 368 

16. A limitation of the right of confrontation can only be necessitated 
by a showing of a compelling interest and any infringement must 
be as minimally obtrusive as possible.  
State v. Warford ...................................... 368 

17. Before closed-circuit television may be used to present the 
examination of a child victim in a sexual assault case, a showing 
must be made of a compelling need to protect the child from 
further injury or that the child is intimidated by the presence of 
the defendant during the examination.  
Statev.Warford ...................................... 368 

18. Where closed-circuit television is used to present the examination 
of a child victim in a sexual assault case, the camera must be 
situated so as to permit a view of all persons (other than the 
cameraman) in the room where the examination is conducted; the 
defendant must be able to communicate with his counsel at all 
times; and the court must be able to interrupt the questioning 
whenever necessary to permit counsel to make evidentiary 
objections and obtain rulings as the examination proceeds.  
Statev.Warford ...................................... 368 

19. If necessary, a support person, such as a parent or therapist, may 
be permitted to be present in the room with the witness while a 
closed-circuit television examination is being conducted, but the 
questioning of the witness must be done by persons who are 
authorized to participate in the proceeding as members of the bar.  
State v. Warford ...................................... 368 

20. A defendant must be given notice and an opportunity to attend 
and participate by counsel in a proceeding to determine the 
competency of a child victim to testify in a sexual assault case. A 
record of such a proceeding must be made and preserved.  
State v. Warford ...................................... 368 

21. Neb. Rev. Stat. § 28-310(1)(b) (Reissue 1985) renders unlawful a 
promise to do another person bodily harm which is made in such a
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manner as to intentionally cause a reasonable person in the 
position of the one threatened to suffer apprehension of being so 
harmed.  
In re Interest of Siebert ................................. 454 

22. Neb. Rev. Stat. § 28-310(l)(b) (Reissue 1985) does not reach a 
substantial amount of constitutionally protected conduct and 
therefore is not overbroad.  
In re Interest of Siebert ................................. 454 

23. Neb. Rev. Stat. § 28-3 10(l)(b) (Reissue 1985) is not impermissibly 
vague.  
In re Interest of Siebert ................................. 454 

24. The definition of a crime must be of sufficient definiteness as to 
provide ascertainable standards of guilt such as to inform those 
subject thereto of the conduct which will render them liable to 
punishment thereunder.  
In re Interest of Siebert ................................. 454 
Statev. Lynch ......................................... 849 

25. In pronouncing sentence for a defendant charged and found 
guilty of sexual assault on a child, the inadvertent addition of the 
words "first degree" is mere surplusage and does not affect the 
validity of a sentence which is regular in all other respects.  
Statev. Todd ........................................ 462 

26. There is no statutory requirement that the opinion of the 
examiners appointed to assist the trial court in determining 
whether a defendant is a mentally disordered sex offender be 
unanimous.  
State v. Todd .......................................... 462 

27. Whether a defendant is a mentally disordered sex offender is a 
question of fact to be determined by the trial court.  
State v. Todd ........................................ 462 

28. A convicted defendant seeking a reversal of a conviction or 
sentence on the basis that counsel's assistance was deficient must 
establish a reasonable probability that but for counsel's 
unprofessional errors, the result of the proceeding would have 
been different. A reasonable probability is a probability sufficient 
to undermine confidence in the outcome.  
Statev. Peery ........................................ 556 

29. A motion for change of venue in a criminal case is addressed to the 
sound discretion of the trial court, whose ruling will not be 
disturbed on appeal unless a clear abuse of discretion is shown.  
Statev. Irish ......................................... 578 

30. The terms of Neb. Rev. Stat. § 29-827 (Reissue 1985) permit the 
State to dismiss a charge filed against a defendant in a county 
court and to refile the same charge in the district court after an 
order of the county court has sustained a defendant's motion to 
suppress evidence, provided that defendant has not been placed in
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jeopardy at the time of the dismissal.  
State v. Chamley ..................................... 614 

31. The ultimate inquiry regarding the custodial status of a suspect is 
simply whether there is a formal arrest or restraint on freedom of 
movement of the degree associated with a formal arrest.  
State v. Saylor ....................................... 694 

32. A policeman's unarticulated plan has no bearing on the question 
whether a suspect was in custody at a particular time; the only 
relevant inquiry is how a reasonable man in the suspect's position 
would have understood his situation.  
State v. Saylor ......................................... 694 

33. A defendant is not entitled to a jury trial in county court in 
criminal cases or traffic infractions arising under city or village 
ordinances.  
Statev. Thom as ........................................ 759 

34. The procedural due process requirements for parole revocation 
are as follows: (1) written notice of the claimed violations of 
parole; (2) disclosure to the parolee of evidence against him; (3) 
opportunity to be heard in person and to present witnesses and 
documentary evidence; (4) the right to confront and cross
examine adverse witnesses (unless the hearing officer specifically 
finds good cause for not allowing confrontation); (5) a neutral 
and detached hearing body such as a traditional parole board, 
members of which need not be judicial officers or lawyers; and (6) 
a written statement by the fact finders as to the evidence relied on 
and reasons to revoke parole.  
Hrbek v. Shortridge ................................... 785 

35. If an alleged parole violator is provided with a prompt informal or 
administrative hearing on the issue of such violation, he has 
received the most that the law contemplates.  
Hrbek v. Shortridge ................................... 785 

36. After having provided the required hearing to an alleged parole 
violator, the board is not obligated by due process requirements to 
conduct more than one such hearing nor to reconsider an earlier 
decision.  
Hrbek v. Shortridge ................................... 785 

37. A proceeding in error is the sole avenue for obtaining a review of a 
prison disciplinary action.  
Hrbek v. Shortridge ................................... 785 

38. In order to release a person from a sentence of imprisonment by 
habeas corpus, it must appear that the sentence was absolutely 
void.  
Hrbek v. Shortridge ................................... 785 

39. Voluntary intoxication is ordinarily not a justification or excuse 
for crime, but excessive intoxication as the result of which a 
person is wholly deprived of reason may prevent one from having
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the intent charged.  
State v. Cain ......................................... 796 

40. The violation of probation is not itself a crime, but merely a 
mechanism which may trigger the revocation of a previously 
granted probation.  
Statev. Painter ........................................ 808 

41. The test for insanity as a defense in a criminal case is whether an 
accused had the capacity to understand the nature of the act 
committed and whether the accused was able to distinguish right 
from wrong with respect to the act committed.  
State v. Robertson .................................... 825 

42. As a defense to a charge against an accused, insanity must be 
shown to exist at the time of the offense charged.  
State v. Robertson .................................... 825 

43. The verdict of the finder of fact on the issue of insanity will not be 
disturbed unless there is insufficient evidence to support the 
findings.  
State v. Robertson ...................................... 825 

44. An attorney has been ineffective in the defense of a criminal case 
only if his or her actions or inactions have so undermined the 
proper functioning of the adversarial process that the trial cannot 
be relied upon as having produced a just result.  
State v. Andrews ...................................... 830 

45. The due process clause of the 14th amendment to the U.S.  
Constitution prohibits a state from using an evidentiary 
presumption which relieves the state of its burden of persuasion 
beyond a reasonable doubt of every essential element of a crime.  
Statev.Hruza ....................................... 837 

46. A presumption which permits the fact finder to find the inferred 
fact beyond a reasonable doubt, and concerning which it can at 
least be said with reasonable assurance that the presumed fact is 
more likely than not to flow from the proved fact on which it is 
made to depend, affords due process.  
State v. Hruza ....................................... 837 

47. Whatever basis there may have been for assuming that the 
common-law rule of spousal exclusion was applicable under the 
former rape law of this state, such assumption was effectively 
abrogated by the Legislature when it enacted the present sexual 
assault statute, Neb. Rev. Stat. § 28-319 (Reissue 1985). No 
person possesses the privilege of subjecting another person, 
whether related or not by blood or marriage, to sexual penetration 
and to overcoming the victim by force, threat of force, express or 
implied, coercion, or deception.  
State v. Willis ........................................ 844 

48. In an appeal of a criminal case from the county court to the 
district court, the latter acts as an intermediate court of appeal,
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and its review is limited to an examination of the county court 
record for error or for an abuse of discretion.  
Statev. Lynch ........................................ 849 

49. An otherwise petty offense remains such, notwithstanding the 
authority to revoke one's driver's license.  
State v. Lynch ........................................ 849 

50. Because trial by jury in criminal cases is fundamental to the 
scheme of American justice, the due process clause of the 14th 
amendment to the U.S. Constitution requires states to afford a 
trial by jury whenever the 6th amendment to the U.S.  
Constitution would require such a trial if the case were in federal 
court.  
State v. Lynch ........................................ 849 

51. Neither the 6th amendment nor the 14th amendment to the U.S.  
Constitution requires trial by jury in crimes carrying possible 
imprisonment of no more than 6 months if they otherwise qualify 
as petty offenses.  
State v. Lynch ........................................ 849 

52. The dividing line between what is lawful and unlawful cannot be 
left to conjecture.  
Statev. Lynch ........................................ 849 

53. A crime and the elements constituting it must be so clearly 
expressed that the ordinary person can intelligently choose in 
advance what course it is lawful for him or her to pursue.  
State v. Lynch ........................................ 849 

54. It is not necessary for a penal statute to be written so as to be 
beyond the mere possibility of more than one construction.  
State v. Lynch ........................................ 849 

-55. Although a penal statute is required to be strictly construed, it is to 
be given a sensible construction.  
State v. Lynch ........................................ 849 

56. The prohibition against vagueness does not invalidate every 
statute which a reviewing court believes could have been drafted 
with greater precision.  
State v. Lynch ........................................ 849 

57. A statute which gives sufficient warning, such that one may 
conform his or her conduct so as to avoid that which is forbidden, 
does not deprive one of due process.  
State v. Lynch ....................................... 849 

58. An essential purpose of a penal statute is to provide notice to the 
ordinary person concerning conduct which is proscribed as 
criminal.  
State v. Carlson ...................................... 874 

59. As used in Neb. Rev. Stat. § 28-320.01 (Reissue 1985), the phrase 
"fourteen years of age or younger" designates persons whose age 
is less than or under 14 years, and also designates persons who
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have reached and passed their 14th birthday but have not reached 
their 15th birthday.  
State v. Carlson ...................................... 874 

60. An array of five photographs is sufficient to constitute a fair and 
adequate array when attempting to identify a single perpetrator.  
State v. Swoopes ...................................... 914 

61. The determination as to whether the identification procedures 
were unnecessarily suggestive and conducive to a substantial 
likelihood of irreparable mistaken identification is to be made by 
a consideration of the totality of the circumstances surrounding 
the procedures.  
State v. Swoopes ...................................... 914 

62. The fact that the victim has been advised that one or more of the 
persons in the lineup may be persons who the police believe may 
have committed the offense does not make the lineup unduly 
suggestive.  
State v. Swoopes ...................................... 914 

63. Because an attempted crime as defined by Neb. Rev. Stat.  
§ 28-201 (Reissue 1985) may be committed without the crime itself 
being committed, no offense can be a lesser-included offense of an 
attempted crime prosecuted under § 28-201.  
State v. Swoopes ...................................... 914 

64. Regarding constitutional considerations of due process and the 
prohibition against double jeopardy, the function of an 
indictment, information, or complaint is twofold. With 
reasonable certainty, an indictment, information, or complaint 
must inform an accused concerning the crime charged so that the 
accused may prepare a defense to the prosecution and, if 
convicted, be able to plead the judgment of conviction on such 
charge as a bar to a later prosecution for the same offense.  
State v. Wehrle ....................................... 928 

65. The exact time when a criminal offense is committed is not an 
essential element of a crime unless the statute defining the offense 
makes a date or time an indispensable element of the crime 
charged.  
State v. Wehrle ....................................... 928 

66. As a common-law part of Nebraska criminal procedure, an 
accused may utilize a bill of particulars for appropriate 
specification in allegations of a formal criminal charge.  
State v. Wehrle ....................................... 928 

67. In the absence of demonstrated prejudice to a defendant's 
substantial right, a formal charge in prosecuting a criminal 
offense-an indictment, information, or complaint-alleging a 
date or period within the statutory time specified to commence 
prosecution for the crime charged is sufficient, unless the 
particular offense charged requires establishment of a specific
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time as an essential element of that crime charged.  
State v. Wehrle ....................................... 928 

Custom and Usage 
Where a principal has, by his voluntary act, placed an agent in such a 

situation that a person of ordinary prudence, conversant with 
business usages and the nature of the particular business, is 
justified in presuming that such agent has authority to perform a 
particular act, and therefore deals with the agent, the principal is 
estopped as against such third person from denying the agent's 
authority.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

Damages 
I . Where a statement is ambiguous or is meaningless unless 

explained, or is prima facie innocent but capable of defamatory 
meaning, it is necessary to specially allege and prove the 
defamatory meaning of the words used, and to allege and prove 
special damages.  
Hennis v. O'Connor ................................... 12 

2. In a law action for fraud, one injured as the result of fraud is 
entitled to recover such damages as will compensate for the loss or 
injury actually caused by the fraud and place the defrauded party 
in the same position as would have existed had there been no 
fraud.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

3. Where the injury is the result of two separate, independent causes, 
and the defendant is responsible for only one of the causes, the 
plaintiff must establish that the entire damage would have 
occurred from the cause for which the defendant is liable or 
establish the amount of damage directly caused by the defendant's 
negligence.  
Hahn v. Weber & Sons Co. .............................. 426 

4. One who through the tort of another has been required to act in 
the protection of his interests by bringing or defending an action 
against a third person is entitled to recover reasonable 
compensation for loss of time, attorney fees, and other 
expenditures thereby suffered or incurred in the earlier action.  
Tetherowv. Wolfe ..................................... 631 

5. As a general rule, a nonprofessional, competently executing an 
order from a professional, may be held liable for the damage 
resulting from execution of such order if the order given was so 
obviously improper that an ordinarily prudent person, under the 
circumstances, would have refrained from carrying out the 
professional's order or direction.  
Greening v. School Dist. of Millard ........................ 729
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Death Penalty 

The comparative review required by Neb. Rev. Stat. § 29-2521.03 
(Reissue 1985) does not apply to a death sentence which was 
imposed and became final prior to the effective date of the statute.  
Statev. R ust ........................................... 150 
State v. P eery .......................................... 556 

Debtors and Creditors 
1. Where the surety makes no inquiry on the subject, the duty of 

disclosure as to facts increasing the risks of the undertaking 
depends upon the circumstances of the case. Generally, the 
creditor may assume that the surety has obtained information 
from other sources or has chosen to assume whatever risks may be 
involved.  
Meek v. Gratzfeld ..................................... 306 

2. A duty of disclosure may arise when the creditor knows or has 
good grounds for believing (1) the surety is being deceived or 
misled or (2) the surety has been induced to enter the contract in 
ignorance of facts materially increasing his risks, of which the 
creditor has knowledge and the opportunity to disclose prior to 
the surety's acceptance of the undertaking.  
Meek v. Gratzfeld ..................................... 306 

3. A creditor, seeking to pierce the corporate veil and impose on a 
shareholder liability for a corporation's debt, has the burden to 
show, by a preponderance of evidence, that corporate entity must 
be disregarded to prevent fraud or injustice to the creditor.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

4. Stockholders of an insolvent corporation cannot participate in the 
distribution of its assets until creditors' claims against the 
corporation are paid. A shareholder's withdrawal of corporate 
assets leaving corporate debts unpaid is contrary to fundamental 
principles and may be considered as a circumstance in 
determining whether fraud exists.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... .493 

Decedents' Estates 

In reviewing a probate case on appeal from the county and district 
courts, our review, like that of the district court, is confined to an 
examination for errors appearing on the record.  
In re Estate of Michels .................................. 286 

Declaratory Judgments 
1. The purpose of the Uniform Declaratory Judgments Act, Neb.  

Rev. Stat. §§ 25-21,149 et seq. (Reissue 1985), is to provide a 
procedure for speedy determination of issues which would 
otherwise be delayed to the possible injury of the parties.  
Mullendore v. School Dist. No. I .......................... 28
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2. An action for a declaratory judgment is an appropriate remedy to 
determine the validity, construction, or interpretation of a statute.  
Mullendore v. School Dist. No. I .......................... 28 
Midwest Messenger Assn. v. Spire ......................... 748 

3. The remedy of declaratory judgment may be available to a litigant 
when a controversy exists as a result of a claim asserted against 
one who has an interest in contesting such claim, the controversy 
is between persons whose interests are adverse, the party seeking 
declaratory relief has a legally protectable interest or right in the 
subject matter of the controversy, and the issue involved is capable 
of present judicial determination.  
Mullendore v. School Dist. No. I .......................... 28 

4. A decision to entertain an action for declaratory relief is 
discretionary with a trial court.  
Mullendore v. School Dist. No. I .......................... 28 

5. Availability of other remedies is a factor bearing upon a trial 
court's discretionary decision whether to entertain an action for a 

declaratory judgment. Thus, a trial court may, at its discretion, 
refuse to entertain an action for declaratory judgment where 
another equally serviceable remedy has been provided by law.  
Mullendore v. School Dist. No. I .......................... 28 

6. A declaratory judgment is an appropriate method to challenge 
constitutionality of a tax statute.  
Mullendore v. School Dist. No. 1 .......................... 28 

7. The granting of declaratory relief is discretionary.  
OmahaNat.Bankv.Spire ............................... 209 

Deeds 
1. A filing is ineffective, when Neb. Rev. Stat. § 76-238 (Reissue 

1981) is not followed, only as to those without notice.  
How v. Baker ........................................ 100 

2. If the grantee of a fee simple condition subsequent does not 
adhere to the conditions in the deed, the grantor may exercise its 
right of reentry in an action to terminate the estate, such as an 
action in ejectment.  
Abboud v. Lakeview, Inc. .............................. 568 

Demurrer 
I. A petition for the allowance of a claim against a county which is 

subject to the provisions of Neb. Rev. Stat. § 23-135 (Reissue 
1983) is demurrable unless it shows on its face that the claim was 
filed with the county clerk within the statutory time.  
Jackson v. County of Douglas ............................ 65 

2. In testing whether a petition which has been challenged by a 
demurrer states a cause of action, a court is required to accept as 
true all the facts which are well pled, together with the proper and 
reasonable inferences of law and fact which may be drawn
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therefrom; a court does not, however, accept as true the 
conclusions of the pleader.  
Reimer v. K N Energy, Inc. .............................. 142 

3. One must stand on a pleading against which a demurrer has been 
sustained in order to preserve the right to appeal the decision on 
the particular demurrer. When one pleads over by filing an 
amended petition, one waives the right to assert error in the 
sustaining of the demurrer.  
Raskey v. Michelin Tire Corp. ........................... 520 

4. Where a defendant suffers an adverse ruling on a demurrer based 
on misjoinder of causes of action and proceeds to trial on the 
answer which does not reassert the issue of misjoinder, there is no 
question preserved for appellate review concerning joinder of 
causes of action, because the defendant has waived any error in 
the trial court's ruling on the demurrer alleging misjoinder of 
causes of action.  
Ravenna Bank v. Custom Unlimited ....................... 540 

5. Where more than one cause of action is both commingled in a 
pleading and improperly joined in such pleading, a defendant may 
demur to the misjoinder without first moving to have the causes 
separately stated and numbered.  
Ravenna Bank v. Custom Unlimited ....................... 540 

6. In reviewing the sustaining of a demurrer, we treat the facts 
alleged in the petition as undisputed.  
Abboud v. Lakeview, Inc.. ............................ 568 

7. A demurrer goes only to those defects which appear on the face of 
the petition; where the alleged defect does not appear on the face 
of the petition, it becomes an affirmative matter which must be 
raised by the party seeking the benefit of the defect.  
Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663 

8. In reviewing an order sustaining a general demurrer, we accept as 
true all facts which are well pled, together with the reasonable 
inferences of fact which may be drawn therefrom, but we do not 
accept as true the conclusions of the pleader.  
Midwest Messenger Assn. v. Spire ......................... 748 

Directed Verdict 
1. Upon a motion for a directed verdict, the moving party is deemed 

to have admitted as true all the material and relevant evidence 
admitted which is favorable to the party against whom the motion 
is directed, and the party against whom the motion is directed is 
entitled to the benefit of all proper inferences which can 
reasonably be deduced therefrom.  
In re Estate of Price ..................................... 12 
Myers, Trustee v. National Transp., Inc..................... 688 
Greening v. School Dist. of Millard ........................ 729
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2. It is only where there is a total failure of competent proof in a 
criminal case to support a material allegation in the information, 
or where the testimony adduced is of so weak or doubtful a 
character that a conviction based thereon could not be sustained, 
that the trial court will be justified in directing a verdict of not 
guilty.  

Statev. Bridger ....................................... 250 
3. A motion for judgment notwithstanding the verdict may be 

sustained and a judgment entered in accordance with a previous 
motion for directed verdict only where at the close of all evidence.a 
motion for a directed verdict was made, which motion should 
have been sustained but was overruled and the case submitted to 
the jury, which returned a verdict contrary to the motion.  

Bourkev. Watts ...................................... 511 
4. A directed verdict is proper only where reasonable minds cannot 

differ and can only draw but one conclusion from the evidence.  
Bourkev.Watts ...................................... 511 
Crowder v. Aurora Co-op Elev. Co........................ 704 
Greening v. School Dist. of Millard ........................ 729 

5. The standard governing a trial judge in assessing a motion for a 
directed verdict is well established. The judge must resolve every 
controverted fact in favor of the party against whom the verdict is 
sought, and must also give that party the benefit of every 
reasonable inference that can be drawn from the facts in evidence.  
If there is any evidence which will sustain a finding for the party 
against whom the motion is made, the case may not be decided as a 
matter of law.  
Tetherowv.Wolfe ..................................... 631 
Weiss v. Autumn Hills Inv. Co............................ 885 

6. The court should direct a verdict only when facts are conceded, 
undisputed, or such that reasonable minds could draw but one 
conclusion from them.  
Weiss v. Autumn Hills Inv. Co............................ 885 

7. 1 fa question of fact exists, the case must be submitted to the jury.  
Weiss v. Autumn Hills Inv. Co............................ 885 

Dismissal and Nonsuit 
I. A plaintiff may enter a dismissal as a matter of right at any time 

before final submission of a case.  
Schroeder v. Schroeder ................................. 684 

2. Collateral consequences, such as subjection to further litigation, 
do not interfere with one's right of dismissal.  
Schroeder v. Schroeder ................................. 684 

3. A dismissal may be conditional where it would deprive or 
endanger a right accrued to the adverse party in the very cause 
sought to be dismissed.  
Schroederv.Schroeder ................................. 684
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4. Final submission contemplates submission on both the law and 
the facts when nothing remains to be done in order to render the 
submission complete.  
Schroederv. Schroeder ................................. 684 

1. Neb. Rev. Stat. § 42-362 (Reissue 1984) contemplates that the 
guardian ad litem or one charged with the support of a mentally ill 
spouse apply for a support order.  
Black v. Black ........................................ 203 

2. Neb. Rev. Stat. § 42-362 (Reissue 1984) empowers the court to 
order the payment of such support and maintenance to a mentally 
ill spouse as it may deem necessary and proper, giving due 
consideration to the property and income of the parties.  
Black v. Black ........................................ 203 

3. Reasonableness is the ultimate criterion to be applied in testing 
whether support and maintenance is to be awarded a mentally ill 
spouse under the provisions of Neb. Rev. Stat. § 42-362 (Reissue 
1984) and, if so, the amount and duration thereof.  
Blackv.Black ........................................ 203 

4. The support and maintenance to be awarded under Neb. Rev.  
Stat. § 42-362 (Reissue 1984) is a matter initially entrusted to the 
sound discretion of the trial judge, which award, on appeal to the 
Nebraska Supreme Court, is reviewed de novo on the record and 
affirmed in the absence of an abuse of that discretion.  
Black v. Black ........................................ 203

Double Jeopardy 
I. The constitutional guarantee against double jeopardy applies in 

criminal prosecutions when jeopardy has attached in a prior 
criminal proceeding, the defendant is being retried for the same 
offense, and the prior proceedings terminated jeopardy.  
Statev. Irish ..........  

2. In a case tried to a jury, jeopardy attaches when the jury is 
empaneled and sworn.  
State v. Irish ...........  

3. Generally, jeopardy does not attach to a criminal prosecution 
merely because the State has filed an information and a court has 
conducted a preliminary hearing and disposed of pretrial 
motions.  
Statev. Irish ..............  

4. Where the State properly obtains dismissal of an information 
before jeopardy attaches, the constitutional double jeopardy 
clause does not bar the State from refiling another information 
pertaining to the same offense.  
Statev. Irish .............

578 

578 

578

578

Divorce
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5. Jeopardy, within the meaning of article 1, § 12, of the 
Constitution of the State of Nebraska, attaches when the judge, 
hearing a case without ajury, begins to hear evidence as to the guilt 
of the defendant in a case.  
State v. Chamley ...................................... 614 

6. The terms of Neb. Rev. Stat. § 29-827 (Reissue 1985) permit the 
State to dismiss a charge filed against a defendant in a county 
court and to refile the same charge in the district court after an 
order of the county court has sustained a defendant's motion to 
suppress evidence, provided that defendant has not been placed in 
jeopardy at the time of the dismissal.  
State v. Chamley ...................................... 614 

7. Regarding constitutional considerations of due process and the 
prohibition against double jeopardy, the function of an 
indictment, information, or complaint is twofold. With 
reasonable certainty, an indictment, information, or complaint 
must inform an accused concerning the crime charged so that the 
accused may prepare a defense to the prosecution and, if 
convicted, be able to plead the judgment of conviction on such 
charge as a bar to a later prosecution for the same offense.  
State v. Wehrle ....................................... 928 

Drunk Driving 
I. The long-range objective of the implied consent statutes is to 

reduce the carnage caused by drunk drivers.  
Porterv. Jensen ...................................... 438 

2. A complaint for violation of Neb. Rev. Stat. § 39-669.07 (Reissue 
1984) need not allege that a defendant operated a motor vehicle on 
a public highway.  
State v. Golgert ...................................... 950 

Due Process 
I. References by a prosecutor at trial to a defendant's silence may or 

may not violate defendant's due process rights, depending upon 
whether the silence referred to is prearrest or postarrest or pre
Miranda or post-Miranda.  
State v. Lofquest ...................................... 87 

2. Constitutional due process requires notice which advises one of 
the matters to be considered and which is fair in view of the 
circumstances and conditions existent at the time.  
Black v. Black ....................................... 203 

3. Neb. Const. art. XII, § 8(1), does not conflict with the due 
process or equal protection clauses of the 14th amendment of the 
U.S. Constitution.  
Omaha Nat. Bank v. Spire .............................. 209 

4. The procedural due process requirements for parole revocation 
are as follows: (1) written notice of the claimed violations of
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parole; (2) disclosure to the parolee of evidence against him; (3) 
opportunity to be heard in person and to present witnesses and 
documentary evidence; (4) the right to confront and cross
examine adverse witnesses (unless the hearing officer specifically 
finds good cause for not allowing confrontation); (5) a neutral 
and detached hearing body such as a traditional parole board, 
members of which need not be judicial officers or lawyers; and (6) 
a written statement by the fact finders as to the evidence relied on 
and reasons to revoke parole.  
Hrbekv. Shortridge ................................... 785 

5. If an alleged parole violator is provided with a prompt informal or 
administrative hearing on the issue of such violation, he has 
received the most that the law contemplates.  
Hrbek v. Shortridge ................................... 785 

6. After having provided the required hearing to an alleged parole 
violator, the board is not obligated by due process requirements to 
conduct more than one such hearing nor to reconsider an earlier 
decision.  
Hrbek v. Shortridge ................................... 785 

7. The due process clause of the 14th amendment to the U.S.  
Constitution prohibits a state from using an evidentiary 
presumption which relieves the state of its burden of persuasion 
beyond a reasonable doubt of every essential element of a crime.  
Statev.Hruza ....................................... 837 

8. A presumption which permits the fact finder to find the inferred 
fact beyond a reasonable doubt, and concerning which it can at 
least be said with reasonable assurance that the presumed fact is 
more likely than not to flow from the proved fact on which it is 
made to depend, affords due process.  
State v. Hruza ....................................... 837 

9. Because trial by jury in criminal cases is fundamental to the 
scheme of American justice, the due process clause of the 14th 
amendment to the U.S. Constitution requires states to afford a 
trial by jury whenever the 6th amendment to the U.S.  
Constitution would require such a trial if the case were in federal 
court.  
State v. Lynch ....................................... 849 

10. Neither the 6th amendment nor the 14th amendment to the U.S.  
Constitution requires trial by jury in crimes carrying possible 
imprisonment of no more than 6 months if they otherwise qualify 
as petty offenses.  
Statev. Lynch ....................................... 849 

11. A statute which gives sufficient warning, such that one may 
conform his or her conduct so as to avoid that which is forbidden, 
does not deprive one of due process.  
State v. Lynch ....................................... 849
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12. Although a probation revocation proceeding must comport with 
the requirements of due process as set out in Neb. Rev. Stat.  

§ 29-2267 (Reissue 1985), it is not a criminal proceeding. The 

privilege against compelled self-incrimination does not attach.  

State v. Burow ....................................... 867 

13. Due process does not require that a probationer be given notice of 

the privilege against self-incrimination prior to admitting to 

allegations contained in an application to revoke probation.  
State v. Burow ....................................... 867 

14. Admitting to violating probation is not admitting to a crime.  

When the admission is used to revoke probation, the right to 

remain silent does not arise.  
State v. Burow ....................................... 867 

15. Regarding constitutional considerations of due process and the 

prohibition against double jeopardy, the function of an 
indictment, information, or complaint is twofold. With 
reasonable certainty, an indictment, information, or complaint 
must inform an accused concerning the crime charged so that the 

accused may prepare a defense to the prosecution and, if 
convicted, be able to plead the judgment of conviction on such 
charge as a bar to a later prosecution for the same offense.  
State v. Wehrle ....................................... 928 

Effectiveness of Counsel 

1. Whether to call a particular witness is within counsel's judgment 
as trial strategy.  
State v. Lofquest ...................................... 87 

2. The standard for determining the effectiveness of counsel in a 

criminal case is whether the attorney, in representing the accused, 

performed at least as well as a lawyer practicing in the trial area 
with ordinary training and skill in the criminal law.  
State v. Rust ......................................... 150 

State v. Apodaca ..................................... 258 

3. To establish the right to postconviction relief based on a claim of 
ineffectiveness of counsel, a criminal defendant must show on the 

record how he suffered prejudice as a result of counsel's conduct.  
State v. Rust ......................................... 150 

4. In a criminal action a defendant is entitled not only to counsel but 
to effective assistance of counsel.  
State v. Apodaca ..................................... 258 

5. A convicted defendant seeking a reversal of a conviction or 
sentence on the basis that counsel's assistance was deficient must 
establish a reasonable probability that but for counsel's 
unprofessional errors, the result of the proceeding would have 
been different. A reasonable probability is a probability sufficient
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to undermine confidence in the outcome.  
State v. Peery .......................................... 556 
State v. Irish ......................................... .. 814 

6. In order to establish a right to postconviction relief based on a 
claim of ineffective counsel, the criminal defendant has the 
burden to prove that counsel failed to perform at least as well as a 
lawyer with ordinary training and skill in the criminal law or that 
he failed to conscientiously protect his client's interests. Further, 
he must show on the record how he suffered prejudice in the 
defense of his case as a result of the counsel's action during trial.  
State v. Isikoff ....................................... 679 
State v. Andrews ...................................... 830 
State v. Bradford ..................................... 908 
Statev. Meis ......................................... 935 

7. The burden is on the defendant to show on the record how he or 
she suffered prejudice in the defense of the case in order to make a 
claim of ineffective counsel.  
State v. Isikoff ....................................... 679 
Statev. Meis ......................................... 935 

8. This court has adopted a two-part test to determine whether a 
defendant received effective counsel: first, the attorney must 
perform at least as well as an attorney in that area with ordinary 
skill in criminal law, and second, the attorney must 
conscientiously protect the client's interests. Additionally, the 
defendant must show that in the absence of the attorney's error the 
result of the case would have been different.  
State v. Birge ........................................ 761 

9. A strategic decision to call, or not call, a specific witness, even if 
the choice proves to be ineffective, does not without more sustain 
a finding of ineffectiveness of counsel.  
State v. Andrews ...................................... 830 
Statev. Meis ......................................... 935 

10. An attorney has been ineffective in the defense of a criminal case 
only if his or her actions or inactions have so undermined the 
proper functioning of the adversarial process that the trial cannot 
be relied upon as having produced a just result.  
State v. Andrews ...................................... 830 

11. Generally, the decision to object or not to object to comments 
made by the prosecution during closing argument is a part of trial 
strategy.  
State v. Meis ......................................... 935 

12. Due deference is granted to the discretion of counsel to formulate 
trial tactics, particularly where it appears no valid objections 
exist.  
Statev. Meis ......................................... 935
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Election of Remedies 
A party must proceed upon alternative, consistent theories at the same 

time or forever forgo one theory or the other.  
Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663 

Electricity 
1. The Nebraska Power Review Board exists to avoid and eliminate 

conflict and competition among suppliers of electricity, to avoid 
and eliminate duplication of facilities and resources, and to 
facilitate the settlement of rate disputes; all to the end of providing 
Nebraskans with adequate electric service at as low an overall cost 
as possible.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

2. Payment of another's past-due electric use charges is not a term 
"under which service is to be furnished" of the nature which Neb.  
Rev. Stat. § 70-1017 (Reissue 1981) empowers the Nebraska 
Power Review Board to consider.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

Employer and Employee 
1. It is a general rule that a commercial traveler acts in the course of 

his employment during the entire period of travel on the 
employer's business.  
McGee v. Panhandle Technical Sys. ....................... 56 

2. A corporation is a complete entity separate and distinguishable 
from its stockholders and officers, and if it sees fit to have one of 
the latter serve it in the capacity of an ordinary employee, nothing 
prevents it from so doing.  
McGee v. Panhandle Technical Sys.. ...................... 56 

3. A nondelegable duty means that an employer of an independent 
contractor, by assigning work consequent to a duty, is not relieved 
from liability arising from the delegated duties negligently 
performed.  
Greening v. School Dist. of Millard ........................ 729 

4. A person conducting an activity through a servant or other agent 
is subject to liability for harm resulting from such conduct if the 
employer is negligent or reckless in the employment of an 
improper person or instrumentality for work involving risk of 
harm to another.  
Greening v. School Dist. of Millard ........................ 729 

5. An employer is subject to liability for physical harm to third 
persons caused by his failure to exercise reasonable care in 
selecting an employee, even if such employee is an independent 
contractor.  
Greening v. School Dist. of Millard ........................ 729 

6. To impose liability on an employer for negligently entrusting work 
to an employee incompetent to perform such work, a plaintiff
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must not only show that the employer negligently selected a 
person incapable of performing the work but also show that the 
conduct of the incompetent employee was a proximate cause of 
injury to another. The employee's characteristic, quality, or 
deficiency must proximately cause the harm producing injury to 
another.  

Greening v. School Dist. of Millard ........................ 729 

Entrapment 

For entrapment to take place the defendant must not have been 
predisposed to commit the crime, and the government must have 
improperly induced the defendant to commit the crime.  
Statev. Cain ......................................... 796 

Equal Protection 
I. Neb. Const. art. XII, § 8(1), does not conflict with the due 

process or equal protection clauses of the 14th amendment of the 
U.S. Constitution.  
Omaha Nat. Bank v. Spire ............................... 209 

2. Treating occupational drivers the same as pleasure drivers under 
the implied consent statutes does not violate the equal protection 
clause found in the 14th amendment to the U.S. Constitution.  
Porter v. Jensen ...................................... 438 

Equity 

1. Whenever a party, who, as actor, seeks to set the judicial 
machinery in motion and obtain some remedy, has violated 
conscience, or good faith, or other equitable principle, in his prior 
conduct, then the doors of the court will be shut against him in 
limine; the court will refuse to interfere on his behalf, to 
acknowledge his right, or to award him any remedy. The conduct 
which forms a basis for a finding that a party has "unclean 
hands" must be willful in nature. The maxim refers to willful 
misconduct rather than merely negligent misconduct. The 
improper conduct which falls within the maxim must involve 
intention as opposed to an inadvertent act or a misapprehension 
of legal rights.  
Brown v. Alron, Inc ................................. 1 

2. Where the intimate relationships of the parties are involved, an 
adequate remedy is available only within the equitable jurisdiction 
of the court.  
Willis v. Rose ......................................... 49 

3. In order to be entitled to the equitable remedy of an accounting, it 
is necessary to allege and prove that a fiduciary or trust 
relationship existed between the parties or that a complicated 
series of accounts makes the remedy at law inadequate.  
Jackson v. County of Douglas ............................ 65
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4. Where a court of equity has obtained jurisdiction of a cause for 
any purpose, it will retain it for all, and will proceed to a final 
determination of the case, adjudicate all matters in issue, and thus 
avoid unnecessary litigation.  
Travelers Indemnity Co. v. Heim .......................... 75 

5. The Nebraska Supreme Court reviews matters in equity de novo 
on the record and reaches an independent conclusion without 
reference to the trial court's findings, subject to the rule that when 
the evidence on material questions of fact is in irreconcilable 
conflict, this court will, in determining the weight of the evidence, 

consider the fact that the trial court observed the witnesses and 
their manner of testifying and accepted one version of the facts 
rather than the opposite.  
How v. Baker ........................................ 100 
Walker Land & Cattle Co. v. Daub ........................ 343 
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

6. A proceeding to rescind a written instrument is an equity action.  
Feev.Fee ........................................... 128 

7. An appeal to the Supreme Court in an equitable action is a trial of 
factual questions de novo on the record, requiring the Supreme 
Court to reach a conclusion independent of the findings of the 
trial court. Neb. Rev. Stat. § 25-1925 (Reissue 1985). The 
Supreme Court's de novo review of the record is subject to the rule 
that, where credible evidence is in conflict on a material issue of 
fact, the Supreme Court will consider the fact that the trial court 
observed the witnesses and accepted one version of the facts over 
another.  
Feev.Fee ............................................. 128 

8. When requested by a litigant pursuant to Neb. Rev. Stat. § 25
1127 (Reissue 1985), a special finding of fact, stated separately 
from a conclusion of law, is a mandatory requirement in a law 
action tried to the court, and it may be helpful in equity actions.  
Feev.Fee ........................................... 128 

9. In equity actions, absence of statements concerning a trial court's 
findings of fact and conclusions of law, even when requested 
under Neb. Rev. Stat. § 25-1127 (Reissue 1985), is not prejudicial, 
because the Supreme Court, in a de novo review of the record, 
reaches a conclusion independent of any findings by the trial 
court.  
Feev.Fee ........................................... 128 

10. An action to foreclose a real estate mortgage is an action in equity 
which is reviewed de novo on appeal.  
Meek v. Gratzfeld ..................................... 306 

11. Where a case has been commenced as an equity matter, the trial 

court may properly retain jurisdiction with authority to give full
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relief in all matters presented.  
Walker Land & Cattle Co. v. Daub ........................ 343 

12. Equity courts have power to deny enforcement of mortgage 
acceleration clauses where such are inequitable and cause a 
hardship.  
Walker Land & Cattle Co. v. Daub ........................ 343 

13. In equity, the corporate entity may be disregarded and held to be 
the mere alter ego of a shareholder or shareholders in various 
circumstances where necessary to prevent fraud or other injustice.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

14. Proceedings seeking disregard of corporate entity, that is, piercing 
the corporate veil to impose liability on a shareholder for a 
corporation's debt or other obligation, are equitable actions.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

15. A collateral attack upon a special assessment is a proceeding in 
equity, which this court reviews de novo on the record.  
Grube v. City of Ogallala ............................... 640 

16. An action to set aside transfers of property on the basis they were 
made as the result of undue influence is one in equity.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

17. In an equitable action the existence of undue influence must be 
proved by clear and convincing evidence.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

Estoppel 
1. Whenever a party, who, as actor, seeks to set the judicial 

machinery in motion and obtain some remedy, has violated 
conscience, or good faith, or other equitable principle, in his prior 
conduct, then the doors of the court will be shut against him in 
limine; the court will refuse to interfere on his behalf, to 
acknowledge his right, or to award him any remedy. The conduct 
which forms a basis for a finding that a party has "unclean 
hands" must be willful in nature. The maxim refers to willful 
misconduct rather than merely negligent misconduct. The 
improper conduct which falls within the maxim must involve 
intention as opposed to an inadvertent act or a misapprehension 
of legal rights.  
Brown v. Alron, Inc. ................................. 1 

2. In order to establish a waiver of a legal right, there must be clear, 
unequivocal, and decisive action of a party showing such a 
purpose, or acts amounting to estoppel on his part.  
Jones v. Burr ........................................ 291 

3. A garnishee bank may be estopped to exercise a right of setoff 
when it fails to comply with garnishment proceedings.  
United Seeds v. Eagle Green Corp......................... 360 

4. A garnishee bank waives its right of setoff if after notice of 
garnishment it permits the depositor to draw on the garnished
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account, reducing the account balance below the balance at the 
time of service or, if that balance is greater than the amount of 
judgment, below the amount of the judgment.  
United Seeds v. Eagle Green Corp. ........................ 360 

5. Where a principal has, by his voluntary act, placed an agent in 

such a situation that a person of ordinary prudence, conversant 
with business usages and the nature of the particular business, is 
justified in presuming that such agent has authority to perform a 
particular act, and therefore deals with the agent, the principal is 
estopped as against such third person from denying the agent's 
authority.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

Evidence 
I. A party seeking to prove the exercise of undue influence is entitled 

to an evaluation of all the circumstances proved, together with all 
the reasonable inferences to be drawn therefrom; but if all the 
evidence is circumstantial and the inferences to be drawn 
therefrom are as equally consistent with the hypothesis that undue 
influence was not exercised as they are with the hypothesis that 
such influence was exercised, the burden of proving the exercise of 
undue influence by a preponderance of the evidence has not been 

met.  
In re Estate of Price ..................................... 12 

2. The evidence must be such as to make the plaintiff's theory of 
causation reasonably probable, not merely possible. Conjecture, 
speculation, or choice of quantitative possibilities is not proof.  
There must be something more which would lead a reasoning 
mind to one conclusion rather than to the other.  
Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 

3. Where several inferences are deducible from the facts presented, 
which inferences are opposed to each other but equally consistent 
with the facts proved, the plaintiff does not sustain its position by 
a reliance alone on the inferences which would entitle it to recover.  
Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 

4. A factor bearing upon a court's discretionary decision to grant or 
deny a continuance sought for the purpose of obtaining additional 
evidence is whether the party seeking the continuance has 
exercised diligence in attempting to procure the evidence.  
State v. Fleming ...................................... 169 

5. In a prosecution in which the State introduces competent evidence 
which, if believed by the jury, is sufficient to establish all elements 
of crimes charged against the defendant, denial of the defendant's 
motion to dismiss is without error.  
State v. West ......................................... 241 

6. When a person is legally arrested for an offense, whatever is found 
upon that person or in that person's control which it is unlawful
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for the person to have and which may be used to prove the offense 
may be seized and held as evidence in the prosecution.  
State v. Evans ....................................... 383 

7. The criterion for admissibility of evidence under the "inevitable 
discovery" doctrine requires that the evidence ultimately or 
inevitably "would have been discovered," not "could have been 
discovered." 
Statev. Evans ....................................... 383 

8. If the State shows by a preponderance of the evidence that, 
disregarding any police misconduct in obtaining the evidence in 
question, the disputed or controversial evidence would have been 
produced or obtained by proper police investigation entirely 
independent of the illegal investigative conduct, then such 
evidence is admissible pursuant to the "inevitable discovery" 
doctrine.  
State v. Evans ........................................ 383 

9. As an exception to the exclusionary rule, the "inevitable 
discovery" doctrine may be applied for admissibility of evidence 
only where the State demonstrates that the evidence in question 
inevitably would have been discovered during lawful police 
investigation without aid or benefit from police misconduct or 
error.  
Statev. Evans ......................................... 383 

10. In a bench trial, that is, all factual determinations made by a judge 
and not by a jury, the Supreme Court applies the principle or 
"presumption" that the trial court will consider only relevant and 
otherwise admissible evidence so that an erroneous admission of 
evidence during a bench trial will not result in a reversal, if there is 
relevant and admissible evidence to sustain the trial court's 
judgment.  
Alliance Nat. Bank v. State Surety Co...................... 403 

11. Matters of fact known to the Nebraska Public Service 
Commission members are not evidence and are not bases for 
findings of fact. Furthermore, the commission may not rely on 
reports and data of its own staff in making such findings without 
introducing such reports and data in evidence so as to afford 
interested parties an opportunity to meet them. The record on its 
face must reflect an adequate basis from which the commission 
can base a decision.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

12. In hearings before the Nebraska Public Service Commission, 
financial data of an applicant may fall within the realm of trade 
secrets.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

13. In a hearing before the Nebraska Public Service Commission, 
when deciding whether to publicly disclose information which the
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commission has found to be relevant and necessary for its 
proceedings and which a party contends to be in the nature of a 
trade secret or confidential research, development, or commercial 
information, the commission should proceed as follows: First, it 
should determine whether the information is a trade secret or 
confidential commercial information. In considering this matter 
the burden is on the party seeking to prevent disclosure. Second, 
the commission should weigh the competing interests. In doing so 
it should consider, inter alia, the financial or competitive harm to 
the party seeking to prevent disclosure; whether disclosure will aid 
the commission in its duties; whether disclosure serves or might 
harm the public interest; and whether alternatives to full 
disclosure exist.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

14. Some factors to be considered in determining whether given 
information is one's trade secret are (1) the extent to which the 
information is known outside of his business, (2) the extent to 
which it is known by employees and others involved in his 
business, (3) the extent of measures taken by him to guard the 
secrecy of the information, (4) the value of the information to him 
and his competitors, (5) the amount of effort or money expended 
by him in developing the information, and (6) the ease or 
difficulty with which the information could be properly acquired 
or duplicated by others.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

15. Where the evidence as to proximate cause is in conflict, a question 
is presented for the trier of fact, and the plaintiff is not entitled to 
recover as a matter of law.  
Hahn v. Weber & Sons Co. .............................. 426 

16. The party against whom a motion to dismiss is directed is entitled 
to have every controverted fact resolved in his or her favor and to 
have the benefit of every inference which can reasonably be drawn 
from the evidence; if there is any evidence or inference which can 
be drawn in favor of the party against whom the motion is made, 
the case may not be decided as a matter of law.  
Porter v. Jensen ...................................... 438 

17. In testing the sufficiency of the evidence to support the findings of 
fact made by the Nebraska Workers' Compensation Court after 
rehearing, the evidence must be considered in the light most 
favorable to the successful party.  
Hollinger v. Consolidated Motor Freight ................... 449 

18. A motion for judgment notwithstanding the verdict must be 
treated as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom the 
motion is directed. Such party is entitled to have all controverted 
facts resolved in his favor and to have the benefit of every
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inference which can reasonably be deduced from the evidence.  
Bourke v. Watts ...................................... 511 

19. Violation of a statute is only evidence of negligence and does not 
constitute negligence per se.  
Bourkev. Watts ...................................... 511 

20. As prescribed by Neb. Evid. R. 104 (Neb. Rev. Stat. § 27-104 
(Reissue 1985)), preliminary questions concerning the 
qualification of a person to be a witness, the existence of a 
privilege, or the admissibility of evidence shall be determined by 
the judge.  
State v. Irish ......................................... 578 

21. The admission or exclusion of evidence is a matter left largely to 
the sound discretion of the trial court, whose ruling will be upheld 
absent an abuse of discretion.  
State v. Irish ......... .................................. 578 
State v. Babajamia ..................................... 804 

22. "A witness may not testify to a matter unless evidence is 
introduced sufficient to support a finding that he has personal 
knowledge of the matter. Evidence to prove personal knowledge 
may, but need not, consist of the testimony of the witness himself.  
This rule is subject to the provisions of section 27-703, relating to 
opinion testimony by expert witnesses." Neb. Evid. R. 602 (Neb.  
Rev. Stat. § 27-602 (Reissue 1985)).  
State v. Irish ......................................... 578 

23. As characterized in Neb. Evid. R. 504(2) (Neb. Rev. Stat. § 27
504(2) (Reissue 1985)), a patient's privilege to prevent any other 
person from disclosing confidential communications extends only 
to communications made for the purposes of diagnosis or 
treatment of his physical, mental, or emotional condition.  
State v. Irish ......................................... 578 

24. To be privileged, information obtained during the existence of a 
physician-patient relationship must be necessary to enable the 
physician to properly discharge his duties.  
State v. Irish ......................................... 578 

25. A party attempting to exclude evidence on the basis of the 
physician-patient privilege, prescribed by Neb. Evid. R. 504 (Neb.  
Rev. Stat. § 27-504 (Reissue 1985)), has the burden of proving 
that the information obtained by the physician falls within the 
strict ambit of that rule of evidence.  
Statev. Irish ......................................... 578 

26. To sustain a collateral attack on a special assessment, it is 
necessary that the evidence support a determination that in fact 
the property in question was not and could not be specially 
benefited by the particular improvement.  
Grube v. City of Ogallala ............................... 640
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27. In an action reviewed de novo on the record, the Nebraska 
Supreme Court considers improperly excluded evidence.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

28. A proponent, seeking admissibility of a document under Neb.  
Evid. R. 803(5) (Neb. Rev. Stat. § 27-803(5) (Reissue 1985)), the 
business records exception to the hearsay rule, must establish: 
First, the activity recorded must be a type which regularly occurs 
in the course of the business' day-to-day activity. Second, the 
record must have been made as a part of a regular business 
practice at or near the time of the event recorded. Third, the 
record must be authenticated by a custodian or other qualified 
witness.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

29. Evidential use of summaries rests within the sound discretion of 
the trial judge, whose action in allowing their use may not be 
disturbed by an appellate court except for an abuse of discretion.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

30. For admission of an exhibit into evidence pursuant to Neb. Evid.  
R. 1006 (Neb. Rev. Stat. § 27-1006 (Reissue 1985)), the proponent 
of a written summary must: (1) Reasonably identify the existing 
and underlying documents summarized, including identification 
of the ultimate source of documentary information contained in 
the proposed summary; (2) Show that the original documents or 
duplicates underlying the proposed summary and the data 
contained in those underlying documents are otherwise admissible 
evidence; (3) Have served a copy of the proposed summary on the 
opposing party, sufficiently in advance of intended use of the 
summary, and have provided the opposing party with a 
reasonable time and place for examination of the available 
documents underlying such summary; and (4) Establish that the 
documents underlying the summary are voluminous.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

31. Relevant evidence means evidence having any tendency to make 
the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than it 
would be without the evidence. Neb. Evid. R. 401 (Neb. Rev. Stat.  
§ 27-401 (Reissue 1985)).  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 
State v. Babajamia .................................... 804 

32. This court will not resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the trier 
of fact, and the verdict must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to support it.  
State v. Ellis ......................................... 779
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33. It is not error to exclude evidence which is not substantive proof of 
any fact relative to the issue, and evidence which does not tend to 
establish the guilt or innocence of a defendant of a crime charged 
is immaterial and should be excluded.  
State v. Babajamia .................................... 804 

34. The requirement of unavailability for the admission of hearsay 
testimony under Neb. Rev. Stat. § 27-804 (Reissue 1985) will not 
be regarded as satisfied if the proponent of the evidence has 
caused the unavailability.  
State v. Wiley ........................................ 835 

35. The due process clause of the 14th amendment to the U.S.  
Constitution prohibits a state from using an evidentiary 
presumption which relieves the state of its burden of persuasion 
beyond a reasonable doubt of every essential element of a crime.  
State v. Hruza ........................................ 837 

36. A presumption which permits the fact finder to find the inferred 
fact beyond a reasonable doubt, and concerning which it can at 
least be said with reasonable assurance that the presumed fact is 
more likely than not to flow from the proved fact on which it is 
made to depend, affords due process.  
State v. Hruza ....................................... 837 

37. One who wishes to object to an answer given by a witness to a 
question posed by opposing counsel may not object on the ground 
that the answer is not responsive, but must object on the ground 
that the answer is a voluntary statement or for some specific 
reason such as hearsay or a conclusion of the witness. Only the 
party asking the question can object on the ground that the answer 
is not responsive.  
Statev.Swoopes ...................................... 914 

Expert Witnesses 
I. Expert testimony, including scientific, technical, or other 

specialized knowledge, is admissible when it will assist the trier of 
fact to understand the evidence or determine a fact in issue.  
Statev.Birge ........................................ 761 

2. A trial court's ruling in receiving or excluding expert testimony 
will be reversed only when there has been an abuse of discretion.  
Weiss v. Autumn Hills Inv. Co............................ 885 

Extradition and Detainer 
1. Once the Governor has granted extradition, a court considering 

release on habeas corpus can do no more than decide (1) whether 
the extradition documents on their face are in order, (2) whether 
the petitioner has been charged with a crime in the demanding 
state, (3) whether the petitioner is the person named in the request 
for extradition, and (4) whether the petitioner is a fugitive.  
Nash v. Miller ........................................ 605
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2. In extradition proceedings the fact that a criminal complaint was 
filed against the petitioner in the demanding state is prima facie 

evidence that he was there charged with a crime; and if he 

contends otherwise, the burden is on him to maintain his position 
by producing the statute of the demanding state.  
Nash v. Miller ....................................... 605 

3. To be a fugitive one need only have left the demanding state after 

having committed an act charged to be a crime under the laws of 

that state.  
Nash v. Miller ....................................... 605 

4. The issuance of an extradition warrant creates a presumption that 

the person sought is a fugitive from justice.  
Nash v. Miller ....................................... 605 

Fees 
A commission cannot be collected by the real estate broker for his 

services if he has willfully disregarded, in a material respect, an 

obligation which the law devolves upon him by reason of his 

agency.  
Firmaturev. Brannon ................................... 123 

Final Orders 
I. It is fundamental that there can be no appeal to this court until 

there has been a judgment or final order in the court from which 
the appeal is taken.  
McCook Equity Exch. v. Cooperative Serv. Co. ............. .197 

2. Litigation must be put to an end, and it is the function of a final 
judgment to do just that. A judgment is the final consideration 
and determination of a court on matters submitted to it in an 
action or proceeding.  
Neujahr v. Neujahr .................................... 722 

3. Neither what the parties thought the judge meant nor what the 

judge thought he or she meant, after time for appeal has passed, is 
of any relevance. What the decree, as it became final, means as a 

matter of law as determined from the four corners of the decree is 
what is relevant.  
Neujahr v. Neujahr ................................... 722 

Foreclosure 
1. Where the parties enter into an executory contract for the sale of 

real estate, even though title has not passed, the vendor, upon 
default by the vendee, may treat the contract as an ordinary real 

estate mortgage and foreclose it as such.  
Jonesv. Burr .......................... .............. 291 

2. A stipulation in a mortgage providing that the whole debt secured 
thereby shall become due and payable upon failure of the 
mortgagor to pay the interest or any installment of principal upon 
maturity thereof, or to comply with any other condition of the
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mortgage, is a legal, valid, and enforceable stipulation and is not 
in the nature of a penalty or forfeiture which a court of equity will 
refuse to enforce.  
Jonesv. Burr ........................................ 291 

3. If a default exists, and the option to accelerate is exercised by the 
mortgagee, the effect thereof cannot be defeated by the 
mortgagor without the concurrence of the holder of the mortgage.  
Jonesv. Burr ........................................ 291 

4. The payment of delinquent taxes after the commencement of an 
action to foreclose a mortgage does not deprive the mortgagee of 
the right secured by the exercise of his option.  
Jonesv. Burr ........................................ 291 

5. An action to foreclose a real estate mortgage is an action in equity 
which is reviewed de novo on appeal.  
Meek v. Gratzfeld ..................................... 306 

6. In a foreclosure suit the mortgagee must prove the existence of the 
mortgage lien, the amount and priority thereof, default, and the 
right to a decree directing sale of the premises in satisfaction 
thereof.  
WalkerLand&CattleCo.v.Daub ........................ 343 

Fraud 
1. When the notion of legal entity is used to defeat public 

convenience, justify wrong, protect fraud, or defend crime, the 
law will regard the corporation as an association of persons.  
ServiceMaster Indus. v. J.R.L. Enterprises ................. 39 

2. To sustain a cause of action for fraudulent representation, a 
plaintiff must show (1) that a representation was made, (2) that 
the representation was false, (3) that, when made, the 
representation was known to be false, or made recklessly without 
knowledge of its truth and as a positive assertion, (4) that it was 
made with the intention that the plaintiff should rely upon it, (5) 
that the plaintiff reasonably did so rely, and (6) that he or she 
suffered damage as a result.  
ServiceMaster Indus. v. J.R.L. Enterprises ................. 39 
Alliance Nat. Bank v. State Surety Co..................... 403 

3. Fraud is not presumed and must be proven by clear and 
convincing evidence.  
ServiceMaster Indus. v. J.R. L. Enterprises ................. 39 

4. Circumstantial evidence alone is not sufficient to sustain a finding 
of fraud unless the circumstances are of such a nature and so 
related to each other that the conclusion reached is the only one 
that can fairly and reasonably be drawn therefrom.  
ServiceMaster Indus. v. J.R.L. Enterprises ................. 39 

5. In order to maintain an action for damages for false 
representation, the plaintiff must allege and prove by a 
preponderance of the evidence the following elements: (1) that a
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representation was made; (2) that the representation was false; (3) 
that, when made, the representation was known to be false, or 
made recklessly without knowledge of its truth and as a positive 
assertion; (4) that it was made with the intention that the plaintiff 
should rely upon it; (5) that the plaintiff reasonably did so rely; 
and (6) that he or she suffered damage as a result.  
Nielsen v. Adams ..................................... 262 

6. "Intent to deceive" is not a necessary element of a cause of action 
for fraudulent misrepresentation or deceit. To the extent that 
Transportation Equipment Rentals, Inc. v. Mauk, 184 Neb. 309, 
167 N.W.2d 183 (1969); Hahn & Hupf Constr. v. Highland 
Heights Nsg. Home, 222 Neb. 189, 382 N.W.2d 607 (1986); 
Havelock Bank v. Woods, 219 Neb. 57, 361 N.W.2d 197 (1985); 
Flakus v. Schug, 213 Neb. 491, 329 N.W.2d 859 (1983); and 
Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982), 
include as a necessary element "intent to deceive," they are 
specifically overruled.  
Nielsen v. Adams ..................................... 262 

7. A postdated check cannot constitute a violation of a statute which 
requires an intent to defraud at the time the check is issued.  
State v. Papillon ...................................... 325 

8. In order for the State to convict one of violating Neb. Rev. Stat.  
§ 28-611(3) (Reissue 1985), the State must prove that the check 
was issued with the intent to defraud. Moreover, the intent to 
defraud must occur at the time that the check is drawn.  
State v. Papillon ...................................... 325 
State v. Hruza ....................................... 837 

9. Fraud is not proved by the mere failure to keep a promise.  
Alliance Nat. Bank v. State Surety Co...................... 403 

10. A promise, made by a promisor who has the intent not to perform 
such promise when made, may constitute fraud.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

11. In a law action fraud must be proved by a preponderance of 
evidence.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

12. Fraud may be proved by circumstantial evidence.  
Alliance Nat. Bank v. State Surety Co...................... 403 
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... .493 

13. In a law action for fraud, one injured as the result of fraud is 
entitled to recover such damages as will compensate for the loss or 
injury actually caused by the fraud and place the defrauded party 
in the same position as would have existed had there been no 
fraud.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

14. In equity, the corporate entity may be disregarded and held to be 
the mere alter ego of a shareholder or shareholders in various
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circumstances where necessary to prevent fraud or other injustice.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

15. A creditor, seeking to pierce the corporate veil and impose on a 
shareholder liability for a corporation's debt, has the burden to 
show, by a preponderance of evidence, that corporate entity must 
be disregarded to prevent fraud or injustice to the creditor.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... .493 

16. Stockholders of an insolvent corporation cannot participate in the 
distribution of its assets until creditors' claims against the 
corporation are paid. A shareholder's withdrawal of corporate 
assets leaving corporate debts unpaid is contrary to fundamental 
principles and may be considered as a circumstance in 
determining whether fraud exists.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

17. A property owner may collaterally attack a special assessment 
only for fraud, actual or constructive, a fundamental defect, or a 
want of jurisdiction.  
Grube v. City of Ogallala ............................... 640 

18. The essential elements required to sustain an action for fraudulent 
misrepresentation and for mutual mistake include the following in 
common: that a representation was made as a statement of fact, 
that it was untrue, and that the injured party relied upon or acted 
upon the untrue statement to his detriment.  
Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663 

Garnishment 

1. A garnishee bank may be estopped to exercise a right of setoff 
when it fails to comply with garnishment proceedings.  
United Seeds v. Eagle Green Corp......................... 360 

2. A garnishee bank waives its right of setoff if after notice of 
garnishment it permits the depositor to draw on the garnished 
account, reducing the account balance below the balance at the 
time of service or, if that balance is greater than the amount of 
judgment, below the amount of thejudgment.  
United Seeds v. Eagle Green Corp. ........................ 360 

Guaranty 

Where one defendant has executed a promissory note in favor of the 
plaintiff and a different defendant has made a guaranty regarding 
such promissory note of the other defendant, Neb. Rev. Stat.  
§ 25-702 (Reissue 1985) precludes the plaintiff's joining the two 
defendants in one petition containing two causes of action arising 
from the distinct contracts-the promissory note and 
corresponding guaranty.  
Ravenna Bank v. Custom Unlimited ....................... 540
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Guardians Ad Litem 
Neb. Rev. Stat. § 42-362 (Reissue 1984) contemplates that the guardian 

ad litem or one charged with the support of a mentally ill spouse 
apply for a support order.  
Black v. Black ........................................ 203 

Habeas Corpus 
1. Once the Governor has granted extradition, a court considering 

release on habeas corpus can do no more than decide (1) whether 
the extradition documents on their face are in order, (2) whether 
the petitioner has been charged with a crime in the demanding 
state, (3) whether the petitioner is the person named in the request 
for extradition, and (4) whether the petitioner is a fugitive.  
Nash v. Miller ........................................ 605 

2. In extradition proceedings the fact that a criminal complaint was 
filed against the petitioner in the demanding state is prima facie 
evidence that he was there charged with a crime; and if he 
contends otherwise, the burden is on him to maintain his position 
by producing the statute of the demanding state.  
Nash v. Miller ........................................ 605 

3. In order to release a person from a sentence of imprisonment by 
habeas corpus, it must appear that the sentence was absolutely 
void.  
Hrbekv. Shortridge ................................... 785 

Hearsay 
I. As defined in Neb. Evid. R. 801(3) (Neb. Rev. Stat. § 27-801(3) 

(Reissue 1985)), hearsay is a statement, other than one made by 
the declarant while testifying at the trial or hearing, offered in 
evidence to prove the truth of the matter asserted.  
Alliance Nat. Bank v. State Surety Co...................... 403 

2. A verbal act, which is an operative fact resulting in legal 
consequences, is not hearsay within the meaning of Neb. Evid. R.  
801(3) (Neb. Rev. Stat. § 27-801(3) (Reissue 1985)) and, 
therefore, is not inadmissible hearsay prohibited by Neb. Evid. R.  
802 (Neb. Rev. Stat. § 27-802 (Reissue 1985)).  
Alliance Nat. Bank v. State Surety Co...................... 403 

3. Where testimony is offered to establish existence of a statement 
rather than to prove truth of that statement, the hearsay rule does 
not apply.  
Alliance Nat. Bank v. State Surety Co...................... 403 

4. A proponent, seeking admissibility of a document under Neb.  
Evid. R. 803(5) (Neb. Rev. Stat. § 27-803(5) (Reissue 1985)), the 
business records exception to the hearsay rule, must establish: 
First, the activity recorded must be a type which regularly occurs 
in the course of the business' day-to-day activity. Second, the 
record must have been made as a part of a regular business
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practice at or near the time of the event recorded. Third, the 
record must be authenticated by a custodian or other qualified 
witness.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

5. The requirement of unavailability for the admission of hearsay 
testimony under Neb. Rev. Stat. § 27-804 (Reissue 1985) will not 
be regarded as satisfied if the proponent of the evidence has 
caused the unavailability.  
State v. Wiley ........................................ 835 

Homicide 
1. The felony murder statute, Neb. Rev. Stat. § 28-303(2) (Reissue 

1985), does not violate the eighth amendment to the U.S.  
Constitution.  
Statev. R ust ........................................... 150 

2. The right of confrontation does not attach to the use of 
presentence reports in capital sentencing proceedings.  
Statev. Rust ............................ ............. 150 

3. Presentence investigations may be considered in homicide 
sentencing proceedings.  
State v. Rust ......................................... 150 

4. It is proper to remove for cause a prospective juror whose views on 
capital punishment are such as to prevent or substantially impair 
the performance of his or her duties as a juror.  
State v. Rust ......................................... 50 

5. In a prosecution for first degree murder, the question of 
premeditation is for the jury to determine. No particular length of 
time for premeditation is required, provided that the intent to kill 
is formed before the act is committed and not simultaneously with 
the act that caused the death. The time needed for premeditation 
may be so short as to be instantaneous; the intent to kill may be 
formed at any moment before the homicide is committed.  
Statev. West ......................................... 241 

6. In a homicide case photographs of the victim, upon proper 
foundation, may be received in evidence for purposes of 
identification, to show the condition of the body, the nature and 
extent of the wounds and injuries, and to establish malice or 
intent.  
Statev. West ......................................... 241 

7. Neb. Rev. Stat. § 29-2006(3) (Reissue 1985) constitutionally 
permits the removal for cause of a prospective juror whose views 
on capital punishment are such as to prevent or substantially 
impair the performance of his or her duties as a juror.  
Statev.Peery ........................................ 556 

Identification Procedures 
1. An array of five photographs is sufficient to constitute a fair and
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adequate array when attempting to identify a single perpetrator.  
State v. Swoopes ...................................... 914 

2. The determination as to whether the identification procedures 
were unnecessarily suggestive and conducive to a substantial 
likelihood of irreparable mistaken identification is to be made by 
a consideration of the totality of the circumstances surrounding 
the procedures.  
State v. Swoopes ...................................... 914 

3. The fact that the victim has been advised that one or more of the 
persons in the lineup may be persons who the police believe may 
have committed the offense does not make the lineup unduly 
suggestive.  
Statev. Swoopes ...................................... 914 

Implied Consent 
I. In an appeal from a license suspension under the implied consent 

statutes wherein the appeal has been dismissed upon the State's 
motion at the close of the licensee's evidence, the relevant inquiry 
is whether the licensee's evidence leads to no inference but that the 
officer requiring the test had reasonable grounds to believe that 
the licensee had been driving or had been in actual physical control 
of a motor vehicle while under the influence of alcohol.  
Porterv. Jensen ...................................... 438 

2. The long-range objective of the implied consent statutes is to 
reduce the carnage caused by drunk drivers.  
Porterv. Jensen ...................................... 438 

3. Treating occupational drivers the same as pleasure drivers under 
the implied consent statutes does not violate the equal protection 
clause found in the 14th amendment to the U.S. Constitution.  
Porterv. Jensen ...................................... 438 

4. The right of an arrested motor vehicle driver to request a specific 
kind of test to determine the blood alcohol level of the bodily 
fluids arises only when the officer has directed either a blood or 
urine sample.  

State v. Thomas ...................................... 759 

Independent Contractor 
1. The factors to be considered in determining whether one acting 

for another is an agent or independent contractor are, among 
other things, (1) the extent of control which, by the agreement, the 
employer may exercise over the details of the work, (2) whether 
the one employed is engaged in a distinct occupation or business, 
(3) the kind of occupation, with reference to whether, in the 
locality, the work is usually done under the direction of the 
employer or by a specialist without supervision, (4) the skill 
required in the particular occupation, (5) whether the employer or 
the one employed supplies the instrumentalities, tools, and the
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place of work for the person doing the work, (6) the length of time 
for which the one employed is engaged, (7) the method of 
payment, whether by the time or by the job, (8) whether the work 
is a part of the regular business of the employer, (9) whether the 
parties believe they are creating an agency relationship, and (10) 
whether the employer is or is not in business.  
Herman v. Bonanza Bldgs., Inc. .......................... 474 

2. A nondelegable duty means that an employer of an independent 
contractor, by assigning work consequent to a duty, is not relieved 
from liability arising from the delegated duties negligently 
performed.  
Greening v. School Dist. of Millard ........................ 729 

3. A person conducting an activity through a servant or other agent 
is subject to liability for harm resulting from such conduct if the 
employer is negligent or reckless in the employment of an 
improper person or instrumentality for work involving risk of 
harm to another.  
Greening v. School Dist. of Millard ........................ 729 

4. An employer is subject to liability for physical harm to third 
persons caused by his failure to exercise reasonable care in 
selecting an employee, even if such employee is an independent 
contractor.  
Greening v. School Dist. of Millard ........................ 729 

5. To impose liability on an employer for negligently entrusting work 
to an employee incompetent to perform such work, a plaintiff 
must not only show that the employer negligently selected a 
person incapable of performing the work but also show that the 
conduct of the incompetent employee was a proximate cause of 
injury to another. The employee's characteristic, quality, or 
deficiency must proximately cause the harm producing injury to 
another.  
Greening v. School Dist. of Millard ........................ 729 

Indictments and Informations 
I. The terms of Neb. Rev. Stat. § 29-827 (Reissue 1985) permit the 

State to dismiss a charge filed against a defendant in a county 
court and to refile the same charge in the district court after an 
order of the county court has sustained a defendant's motion to 
suppress evidence, provided that defendant has not been placed in 
jeopardy at the time of the dismissal.  
Statev.Chamley ..................................... 614 

2. A trial court may, in its discretion, permit the names of additional 
witnesses to be endorsed after the information has been filed.  
State v. Ellis ......................................... 779 

3. To obtain a reversal on the ground that the State failed to endorse 
a witness before trial, the defendant must show that he was
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prejudiced by the testimony of the additional witness.  
State v. Ellis ......................................... 779 

4. As a general rule, rebuttal witnesses need not be endorsed on the 
information.  
State v. Ellis ......................................... 779 

5. Regarding constitutional considerations of due process and the 
prohibition against double jeopardy, the function of an 
indictment, information, or complaint is twofold. With 
reasonable certainty, an indictment, information, or complaint 
must inform an accused concerning the crime charged so that the 
accused may prepare a defense to the prosecution and, if 
convicted, be able to plead the judgment of conviction on such 
charge as a bar to a later prosecution for the same offense.  
State v. Wehrle ....................................... 928 

6. Where an indictment, information, or complaint alleges 
commission of a crime, using the language of the statute defining 
that crime or terms equivalent to such statutory definition, a 
formal charge against an accused is sufficient.  
State v. Wehrle ....................................... 928 

7. In the absence of demonstrated prejudice to a defendant's 
substantial right, a formal charge in prosecuting a criminal 
offense-an indictment, information, or complaint-alleging a 
date or period within the statutory time specified to commence 
prosecution for the crime charged is sufficient, unless the 
particular offense charged requires establishment of a specific 
time as an essential element of that crime charged.  
State v. Wehrle ....................................... 928 

8. A plea of guilty embodies a waiver of every defense to the charge 
whether procedural, statutory, or constitutional, except the 
defense that the information or complaint is not sufficient to 
charge an offense.  
State v. Golgert ...................................... 950 

9. Notwithstanding a guilty or nolo contendere plea, on appeal a 
defendant may raise the issue that the formal charge filed, such as 
an indictment, information, or complaint, fails to allege an 
essential element of a crime.  
State v. Golgert ...................................... 950 

10. Defects or omissions in indictments or informations which are of 
such a fundamental character as to make the indictment wholly 
invalid are generally not subject to waiver by the accused.  
State v. Golgert ...................................... 950 

11. An information first questioned on appeal must be held sufficient 
unless it is so defective that by no construction can it be said to 
charge the offense for which the accused was convicted.  
Statev. Golgert ...................................... 950
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12. To charge a statutory offense the information or complaint must 
contain a distinct allegation of each essential element of the crime 
as defined by the law creating it, either in the language of the 
statute or its equivalent.  
Statev.Golgert ...................................... 950 

13. A complaint for violation of Neb. Rev. Stat. § 39-669.07 (Reissue 
1984) need not allege that a defendant operated a motor vehicle on 
a public highway.  
State v. Golgert ...................................... 950 

Initiative and Referendum 
1. Under the Nebraska Constitution, in an initiative proceeding, the 

labeling attached to a proposed enactment determines the nature 
of the proposed enactment.  
Omaha Nat. Bank v. Spire ............................... 209 

2. Conflict with existing articles or sections of a constitution can 
afford no logical basis for invalidating an initiative amendment.  
Omaha Nat. Bank v. Spire ............................... 209 

3. The intent of the voters adopting an initiative amendment to the 
Nebraska Constitution must be determined from the words of the 
initiative amendment itself.  
Omaha Nat. Bank v. Spire ............................... 209 

Injunction 
One seeking to restrain the act of a municipal body must show some 

special injury peculiar to himself or herself aside from and 
independent of the general injury to the public, unless the matter 
involves an illegal expenditure of public funds or an increase in the 
tax burden.  
Reimerv. KN Energy, Inc. ............................... 142 

Insanity 
I. The test for insanity as a defense in a criminal case is whether an 

accused had the capacity to understand the nature of the act 
committed and whether the accused was able to distinguish right 
from wrong with respect to the act committed.  
State v. Robertson .................................... 825 

2. As a defense to a charge against an accused, insanity must be 
shown to exist at the time of the offense charged.  
Statev. Robertson ....................... ............. 825 

3. The verdict of the finder of fact on the issue of insanity will not be 
disturbed unless there is insufficient evidence to support the 
findings.  
Statev. Robertson .................................... 825 

Intent 
1. In a prosecution for first degree murder, the question of 

premeditation is for the jury to determine. No particular length of
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time for premeditation is required, provided that the intent to kill 
is formed before the act is committed and not simultaneously with 
the act that caused the death. The time needed for premeditation 
may be so short as to be instantaneous; the intent to kill may be 
formed at any moment before the homicide is committed.  
State v. West ......................................... 241 

2. "Intent to deceive" is not a necessary element of a cause of action 
for fraudulent misrepresentation or deceit. To the extent that 
Transportation Equipment Rentals, Inc. v. Mauk, 184 Neb. 309, 
167 N.W.2d 183 (1969); Hahn & Hupf Constr. v. Highland 
Heights Nsg. Home, 222 Neb. 189, 382 N.W.2d 607 (1986); 
Havelock Bank v. Woods, 219 Neb. 57, 361 N.W.2d 197 (1985); 
Flakus v. Schug, 213 Neb. 491, 329 N.W.2d 859 (1983); and 
Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982), 
include as a necessary element "intent to deceive," they are 
specifically overruled.  
Nielsen v. Adams ..................................... 262 

3. The intention of the annexing party to make the article or articles 
a permanent accession to the realty is the factor which is typically 
given the most weight.  
Metropolitan Life Ins. Co. v. Reeves ....................... 299 

4. A postdated check cannot constitute a violation of a statute which 
requires an intent to defraud at the time the check is issued.  
State v. Papillon ...................................... 325 

5. In order for the State to convict one of violating Neb. Rev. Stat.  
§ 28-611(3) (Reissue 1985), the State must prove that the check 
was issued with the intent to defraud. Moreover, the intent to 
defraud must occur at the time that the check is drawn.  
State v. Papillon ...................................... 325 
State v. Hruza ....................................... 837 

6. In order to maintain a setoff by a bank against a customer's 
deposit, there must first be an intent and decision to exercise the 
right to set off, a subsequent action which completes the setoff, 
and finally a record which verifies that the action has been taken.  
A mere declaration of an intent to set off retrospectively does not 
establish a setoff.  
United Seeds v. Eagle Green Corp.. ....................... 360 

7. An agreement by a bank to allow a customer full use of its deposit 
on hand although subjected to a setoff of record is inconsistent 
with an intent to exercise the right of setoff, and generally will not 
be upheld.  
United Seeds v. Eagle Green Corp.. ....................... 360 

8. A contract will be construed most strongly against the party 
preparing it when there is a question as to its meaning.  
Kreikemeier v. McIntosh ................................ 551
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9. In construing a contract, words must be given their plain and 
ordinary meaning as reasonable persons would understand them.  
Kreikemeier v. McIntosh ................................ 551 

10. Voluntary intoxication is ordinarily not a justification or excuse 
for crime, but excessive intoxication as the result of which a 
person is wholly deprived of reason may prevent one from having 
the intent charged.  
State v. Cain ......................................... 796 

Interest 
A borrower is obligated to pay interest on a loan in accordance with the 

terms of the contract.  
Grand Island Prod. Cr. Assn. v. Humphrey ................. 135 

Intoxication 
Voluntary intoxication is ordinarily not a justification or excuse for 

crime, but excessive intoxication as the result of which a person is 
wholly deprived of reason may prevent one from having the intent 
charged.  
Statev. Cain ......................................... 796 

Joinder 
I. Where a defendant suffers an adverse ruling on a demurrer based 

on misjoinder of causes of action and proceeds to trial on the 
answer which does not reassert the issue of misjoinder, there is no 
question preserved for appellate review concerning joinder of 
causes of action, because the defendant has waived any error in 
the trial court's ruling on the demurrer alleging misjoinder of 
causes of action.  
Ravenna Bank v. Custom Unlimited ....................... 540 

2. Where more than one cause of action is both commingled in a 
pleading and improperly joined in such pleading, a defendant may 
demur to the misjoinder without first moving to have the causes 
separately stated and numbered.  
Ravenna Bank v. Custom Unlimited ....................... 540 

3. A petition joining two or more defendants may not assert multiple 
claims or causes of action unless each alleged claim or cause of 
action affects all joined defendants.  
Ravenna Bank v. Custom Unlimited ....................... 540 

4. Where one defendant has executed a promissory note in favor of 
the plaintiff and a different defendant has made a guaranty 
regarding such promissory note of the other defendant, Neb. Rev.  
Stat. § 25-702 (Reissue 1985) precludes the plaintiff's joining the 
two defendants in one petition containing two causes of action 
arising from the distinct contracts-the promissory note and 
corresponding guaranty.  
Ravenna Bank v. Custom Unlimited ....................... 540
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Judges 
The judges of the district court may hold court for each other.  

Statev. Rader ........................................ 741 

Judgments 
I. The judgment of a trial court as the finder of fact is equivalent to a 

jury verdict and will not be set aside unless clearly wrong.  
Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 
Alliance Nat. Bank v. State Surety Co...................... 403 
Kreikemeier v. McIntosh ................................ 551 
Leisy v. Lisco State Bank ................................ 946 

2. A correct result will not be reversed merely because a trial court 
reached that correct result for an incorrect reason.  
Travelers Indemnity Co. v. Heim .......................... 75 

3. The purpose of Neb. Rev. Stat. § 25-1127 (Reissue 1985), 
requiring a trial court's separate statements regarding its findings 
of fact and conclusions of law, is to enable the parties to question 
the rulings of the court upon legal questions involved.  
Feev. Fee ........................................... 128 

4. When requested by a litigant pursuant to Neb. Rev. Stat. § 25
1127 (Reissue 1985), a special finding of fact, stated separately 
from a conclusion of law, is a mandatory requirement in a law 
action tried to the court, and it may be helpful in equity actions.  
Feev. Fee ........................................... 128 

5. In equity actions, absence of statements concerning a trial court's 
findings of fact and conclusions of law, even when requested 
under Neb. Rev. Stat. § 25-1127 (Reissue 1985), is not prejudicial, 
because the Supreme Court, in a de novo review of the record, 
reaches a conclusion independent of any findings by the trial 
court.  
Feev. Fee ............................................. 128 

6. It is fundamental that there can be no appeal to this court until 
there has been a judgment or final order in the court from which 
the appeal is taken.  
McCook Equity Exch. v. Cooperative Serv. Co. ............. .197 

7. As required by Neb. Rev. Stat. § 25-1905 (Reissue 1985), to confer 
jurisdiction on a district court for proceedings in error, a proper 
transcript must be filed with the district court within I calendar 
month after rendition of a final judgment or order to be reviewed.  
See Neb. Rev. Stat. § 25-1931 (Reissue 1985).  
Clark v. Cornwell ..................................... 282 

8. Where the record adequately demonstrates that the decision of a 
trial court is correct, although such correctness is based on a 
ground or reason different from that assigned by the trial court, 
the Supreme Court will affirm.  
State v. Dixon ........................................ 316
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9. The district court may, on motion and satisfactory proof that a 
judgment had been fully paid or satisfied by the act of the parties 
thereto, order it discharged and canceled of record.  
Scott v. Scott ........................................ 354 

10. In reviewing a judgment awarded in a bench trial, the Supreme 
Court does not reweigh evidence but considers the judgment in a 
light most favorable to the successful party and resolves 
evidentiary conflicts in favor of the successful party, who is 
entitled to every reasonable inference deducible from the 
evidence.  
Alliance Nat. Bank v. State Surety Co...................... 403 
Kreikemeier v. Mcintosh ................................ 551 

11. Nonprejudicial error cannot be the basis for vacating a judgment 
or sentence.  
State v. Wallace ...................................... 465 

12. A motion for judgment notwithstanding the verdict may be 
sustained and a judgment entered in accordance with a previous 
motion for directed verdict only where at the close of all evidence a 
motion for a directed verdict was made, which motion should 
have been sustained but was overruled and the case submitted to 
the jury, which returned a verdict contrary to the motion.  
Bourkev. Watts ...................................... 511 

13. A motion for judgment notwithstanding the verdict must be 
treated as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom the 
motion is directed. Such party is entitled to have all controverted 
facts resolved in his favor and to have the benefit of every 
inference which can reasonably be deduced from the evidence.  
Bourkev. Watts ......................... ............. 511 

14. Litigation must be put to an end, and it is the function of a final 
judgment to do just that. A judgment is the final consideration 
and determination of a court on matters submitted to it in an 
action or proceeding.  
Neujahr v. Neujahr .................................... 722 

15. Neither what the parties thought the judge meant nor what the 
judge thought he or she meant, after time for appeal has passed, is 
of any relevance. What the decree, as it became final, means as a 
matter of law as determined from the four corners of the decree is 
what is relevant.  
Neujahr v. Neujahr .................................... 722 

Judicial Notice 
1. A court may take judicial notice of the records in the case before 

it.  
State v. Nearhood ..................................... 768 

2. Where an ordinance charging an offense is not properly a part of 
the record, this court presumes the existence of a valid ordinance
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creating the offense charged, but does not otherwise take judicial 
notice of such an ordinance.  
Statev. Lynch ........................................ 849 

Judicial Sales 
I. Confirmation of a judicial sale is an indication that the sale has 

been made in due compliance with the provisions of the decree 
ordering that sale, and manifests a court's acceptance of a 
purchaser's offer embodied in his bid reported to the court.  
Travelers Indemnity Co. v. Heim .......................... 75 

2. A court retains jurisdiction after confirmation of a judicial sale 
when there are special situations which have worked an injustice 
unknown to the complaining party at the time of confirmation, 
such as fraud, accident, or mistake.  
Travelers Indemnity Co. v. Heim .......................... 75 

Juries 
I. In determining whether an alleged statement is defamatory, the 

statements complained of must not be isolated but must be 
considered in context. The jury must consider the context and 
circumstances in which a statement was made in order to 
determine if a defendant actually made the alleged slanderous 
statements and whether they were intended to refer to the 
plaintiff.  
Hennisv.O'Connor ................................... 112 

2. In the absence of a showing that without sequestration a party's 
rights would be prejudiced, there is no right to examine a 
venireperson out of the presence of all other venirepersons.  
State v. Peery ..................................... . 556 

3. An inconsistent or contradictory statement by a witness, who is 
not a party opponent, is a factor which may affect a jury's 
evaluation of a witness' credibility or weight to be given such 
witness' testimony.  
State v. Robertson .................................... 825 

Jurisdiction 
1. Neither this court nor any court of the State of Nebraska has 

jurisdiction over federal bankruptcy proceedings.  
Franckowiak v. Nelson .................................. 9 

2. Jurisdiction is the inherent power or authority to decide a case.  
Travelers Indemnity Co. v. Heim .......................... 75 

3. Where a court of equity has obtained jurisdiction of a cause for 
any purpose, it will retain it for all, and will proceed to a final 
determination of the case, adjudicate all matters in issue, and thus 
avoid unnecessary litigation.  
Travelers Indemnity Co. v. Heim .......................... 75 

4. A court retains jurisdiction after confirmation of a judicial sale 
when there are special situations which have worked an injustice
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unknown to the complaining party at the time of confirmation, 
such as fraud, accident, or mistake.  
Travelers Indemnity Co. v. Heim .......................... 75 

5. Litigants cannot confer subject matter jurisdiction on a judicial 
tribunal by either acquiescence or consent.  
Coffelt v. City of Omaha ................................ 108 

6. Whether a question is raised by the parties concerning jurisdiction 
of the lower court or tribunal, it is not only within the power but 
the duty of an appellate court to determine whether such appellate 
court has jurisdiction over the subject matter. Where lack of 
subject matter jurisdiction in the original tribunal is apparent on 
the face of the record, yet the parties fail to raise that issue, it is the 
duty of the reviewing court to raise and determine the issue of 

jurisdiction sua sponte.  
Coffelt v. City of Omaha ................................ 108 

7. As required by Neb. Rev. Stat. § 25-1905 (Reissue 1985), to confer 
jurisdiction on a district court for proceedings in error, a proper 
transcript must be filed with the district court within I calendar 
month after rendition of a final judgment or order to be reviewed.  

See Neb. Rev. Stat. § 25-1931 (Reissue 1985).  
Clark v. Cornwell .................................... 282 

8. Where a case has been commenced as an equity matter, the trial 

court may properly retain jurisdiction with authority to give full 
relief in all matters presented.  
Walker Land & Cattle Co. v. Daub ........................ 343 

9. In an appeal to the district court under Neb. Rev. Stat. § 48-638 
(Reissue 1984), by the Commissioner of Labor, the filing of the 
transcript required by the statute is not jurisdictional.  
Sorensen v. Bernhardt .................................. 395 

10. A property owner may collaterally attack a special assessment 
only for fraud, actual or constructive, a fundamental defect, or a 
want of jurisdiction.  
Grube v. City of Ogallala ................................ 640 

11. The judges of the district court may hold court for each other.  
Statev. Rader ........................................ 741 

12. The Nebraska Power Review Board has no power or authority not 
specifically conferred upon it by statute or by construction 
necessary to accomplish the purpose of the statutes creating it.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

Juror Qualifications 
1. Neb. Rev. Stat. § 29-2006(3) (Reissue 1985) does not violate the 

6th or 14th amendment to the U.S. Constitution.  
Statev. Rust ......................................... 150 

2. It is proper to remove for cause a prospective juror whose views on 
capital punishment are such as to prevent or substantially impair
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the performance of his or her duties as a juror.  
State v. Rust .......  

3. Neb. Rev. Stat. § 29-2006(3) (Reissue 1985) constitutionally 
permits the removal for cause of a prospective juror whose views 
on capital punishment are such as to prevent or substantially 
impair the performance of his or her duties as a juror.  
State v. Peery .. .........

150 

556

Jury Instructions 

I. It is error to refuse requested instructions containing correct 
propositions of law which are applicable to the issues in the case 
and which are not covered in the instructions given to the jury.  
State v. Bridger ....................................... 250 

2. Whenever Nebraska Jury Instructions contains an instruction 
applicable in a civil or criminal case, and the court, giving due 
consideration to the facts and the prevailing law, determines that 
the jury should be instructed on the subject, the Nebraska jury 
instruction shall be used.  
State v. Bridger ....................................... 250 

3. The mere fact that a jury instruction contains some specific 
reference to that act of which the defendant is accused is not per se 
prejudicial. All of the instructions given must be read together, 
and if taken as a whole correctly state the law and are not 
misleading and adequately cover the issues, there is no prejudicial 
error.  
Statev. Bridger ........................................ 250 
Statev. C layburn ...................................... 333 

4. Generally, where a trial court fails, after specific request by the 
defendant, to define a word which makes up an essential element 
of the crime charged, such failure is prejudicial error requiring 
reversal.  
State v. Bridger ....................................... 250 

5. It is the duty of the trial court to instruct the jury on the law of the 
case whether requested to do so or not.  
State v. Claybur n .................................... 333 

6. The trial court is not required to give an instruction where there is 
insufficient evidence to prove the facts claimed.  
State v. Clayburn .................................... 333 

7. A trial court may refuse to give an instruction requested by a 
criminal defendant where the substance of the request is covered 
in the instructions actually given.  
State v. W allace ........................................ 465 
Statev. Lynch ......................................... 849 

8. Where a party contends the trial court erred in refusing to give a 
requested instruction, such party bears the burden of showing 
that he was prejudiced by the court's refusal and that the tendered 
instruction is both a correct statement of the law and applicable to
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the facts and evidence in the case.  
State v. Irish ......................................... 578 

Jury Misconduct 

In order for jury misconduct to become the basis for a new trial, it must 
be prejudicial.  
Statev. Rust ......................................... 150 

Jury Trials 

1. A defendant is not entitled to a jury trial in county court in 
criminal cases or traffic infractions arising under city or village 
ordinances.  
State v. Thomas ...................................... 759 

2. Neb. Const. art. 1, § 6, providing that the "right of trial by jury 
shall remain inviolate," preserves the right to trial by jury as it 
existed at common law and under the statutes in force when the 
Constitution was adopted.  
State v. Lynch ........................................ 849 

3. One is not entitled to a jury trial merely because an ordinance is 
but a reiteration of a statute concerning the same offense.  
State v. Lynch ........................................ 849 

4. Because trial by jury in criminal cases is fundamental to the 
scheme of American justice, the due process clause of the 14th 
amendment to the U.S. Constitution requires states to afford a 
trial by jury whenever the 6th amendment to the U.S.  
Constitution would require such a trial if the case were in federal 
court.  
State v. Lynch ........................................ 849 

5. Neither the 6th amendment nor the 14th amendment to the U.S.  
Constitution requires trial by jury in crimes carrying possible 
imprisonment of no more than 6 months if they otherwise qualify 
as petty offenses.  
State v. Lynch ........................................ 849 

Justiciable Issues 
I. It is not the function of the Nebraska Supreme Court to render 

advisory opinions.  
Statev. Rust ......................................... 150 

2. Presenting a fictitious issue neither serves.the interests of the client 
nor brings honor to counsel.  
Statev. Rust ......................................... 150 

Juvenile Courts 
1. The standard of review of a juvenile proceeding under Neb. Rev.  

Stat. § 43-247 (Reissue 1984) is de novo on the record. The 
findings of fact made by the juvenile court will be accorded great 
weight because it observed the parties and witnesses and judged
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their credibility.  
In re Interest of J.M. .................................. 609 

2. A juvenile court has broad discretion as to the disposition of a 
child found to be delinquent.  
In re Interest of J.M. .................................. 609 

Legislature 
The Legislature is empowered to regulate and restrict the right to 

contract to preserve and protect the public health, safety, or 
welfare of the citizens of this state.  
Midwest Messenger Assn. v. Spire ......................... 748 

Lesser-Included Offenses 
Because an attempted crime as defined by Neb. Rev. Stat.  

§ 28-201 (Reissue 1985) may be committed without the crime itself 
being committed, no offense can be a lesser-included offense of an 
attempted crime prosecuted under § 28-201.  
State v. Swoopes ...................................... 914 

Liability 
I. A modification of a contract which substantially changes the 

liability of the parties ordinarily requires mutual assent to be 
effective.  
Grand Island Prod. Cr. Assn. v. Humphrey ................. 135 

2. Where the injury is the result of two separate, independent causes, 
and the defendant is responsible for only one of the causes, the 
plaintiff must establish that the entire damage would have 
occurred from the cause for which the defendant is liable or 
establish the amount of damage directly caused by the defendant's 
negligence.  
Hahn v. Weber & Sons Co. .............................. 426 

3. Proceedings seeking disregard of corporate entity, that is, piercing 
the corporate veil to impose liability on a shareholder for a 
corporation's debt or other obligation, are equitable actions.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... .493 

4. A creditor, seeking to pierce the corporate veil and impose on a 
shareholder liability for a corporation's debt, has the burden to 
show, by a preponderance of evidence, that corporate entity must 
be disregarded to prevent fraud or injustice to the creditor.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... .493 

5. Generally, the operator of a motor vehicle is only liable for the 
defects in the vehicle of which he is aware or, in the exercise of due 
care, should have been aware.  
Bourkev.Watts ...................................... 511 

6. Under common-law principles, a principal is liable for the deceit 
of his agent committed in the very business he was appointed to 
carry out. This is true even though the latter's specific conduct was
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carried on without knowledge of the principal.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

7. If an act done by an agent is within the apparent scope of the 
authority with which he has been clothed, it does not matter that it 
is directly contrary to the instructions of the principal. The 
principal will, nevertheless, be liable unless the third person with 
whom the agent dealt knew that he was exceeding his authority or 
violating his instructions.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

8. The rule that a principal is liable for the contracts of his agent 
applies even though the agent, in contracting, acts in his own 
interests and adversely to his principal, where the party with 
whom the agent contracts has no knowledge of the agent's 
dereliction and is not cognizant of any fact charging him with 
knowledge thereof.  
Draemel v. Rufenacht, Bromagen &Hertz, Inc. ............. .645 

9. A principal who puts a servant or other agent in a position which 
enables the agent, while apparently acting within his authority, to 
commit a fraud upon third persons is subject to liability to such 
third persons for the fraud.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

10. A nondelegable duty means that an employer of an independent 
contractor, by assigning work consequent to a duty, is not relieved 
from liability arising from the delegated duties negligently 
performed.  
Greening v. School Dist. of Millard ........................ 729 

11. A person conducting an activity through a servant or other agent 
is subject to liability for harm resulting from such conduct if the 
employer is negligent or reckless in the employment of an 
improper person or instrumentality for work involving risk of 
harm to another.  
Greening v. School Dist. of Millard ........................ 729 

12. An employer is subject to liability for physical harm to third 
persons caused by his failure to exercise reasonable care in 
selecting an employee, even if such employee is an independent 
contractor.  
Greening v. School Dist. of Millard ........................ 729 

13. To impose liability on an employer for negligently entrusting work 
to an employee incompetent to perform such work, a plaintiff 
must not only show that the employer negligently selected a 
person incapable of performing the work but also show that the 
conduct of the incompetent employee was a proximate cause of 
injury to another. The employee's characteristic, quality, or 
deficiency must proximately cause the harm producing injury to 
another.  
Greening v. School Dist. of Millard ........................ 729
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14. Liability for negligence may be predicated upon the lack of 
foresight or of forethought which is exhibited where one remains 
in voluntary ignorance of facts respecting the danger inherent in 
the particular act or instrumentality involved.  
Greening v. School Dist. of Millard ........................ 729 

15. As a general rule, a nonprofessional, competently executing an 
order from a professional, may be held liable for the damage 
resulting from execution of such order if the order given was so 
obviously improper that an ordinarily prudent person, under the 
circumstances, would have refrained from carrying out the 
professional's order or direction.  
Greening v. School Dist. of Millard ........................ 729 

Libel and Slander 
1. Spoken words are slanderous per se only if they falsely impute the 

commission of a crime involving moral turpitude, an infectious 
disease, or unfitness to perform duties of an office or 
employment, prejudice him in his profession or trade, or tend to 
disinherit him.  
Hennis v. O'Connor ................................... 112 

2. Where a statement is ambiguous or is meaningless unless 
explained, or is prima facie innocent but capable of defamatory 
meaning, it is necessary to specially allege and prove the 
defamatory meaning of the words used, and to allege and prove 
special damages.  
Hennis v. O'Connor ................................... 112 

3. In determining whether a statement is actionable per se, the court 
is to construe the language in its ordinary and popular sense. The 
court should neither strain to find innocent meanings for 
statements which are prima facie defamatory nor place forced 
constructions on terms which may fairly be deemed harmless.  
Hennis v. O'Connor ................................... 12 

4. Whether a statement is actionable per se is a matter of law for the 
court.  
Hennis v. O'Connor ................................... 112 

5. In determining whether an alleged statement is defamatory, the 
statements complained of must not be isolated but must be 
considered in context. The jury must consider the context and 
circumstances in which a statement was made in order to 
determine if a defendant actually made the alleged slanderous 
statements and whether they were intended to refer to the 
plaintiff.  
Hennis v. O'Connor ................................... 112 

6. In public official libel cases the facts are subject to heightened 
judicial scrutiny on appeal.  
Deaver v. Hinel ....................................... 529
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7. A public figure plaintiff bears the burden of proof of falsity of the 
published statements by clear and convincing evidence.  
Deaver v. Hinel ....................................... 529 

8. Fair comment on governmental activity is protected speech under 
the first amendment to the U.S. Constitution.  
Deaver v. Hinel ....................................... 529 

Licenses and Permits 
1. Driving a motor vehicle is an activity which is subject to regulation 

by requiring that a driver be licensed.  
State v. Meints ....................................... 199 

2. Driving is not a fundamental right, and drunk drivers are not a 
suspect class for the purpose of legislative classification.  
Porter v. Jensen ...................................... 438 

3. An otherwise petty offense remains such, notwithstanding the 
authority to revoke one's driver's license.  
Statev. Lynch ........................................ 849 

Limitations of Actions 
1. Statutes of limitations do not impair existing substantive rights 

but merely affect the procedure by which such rights may be 
enforced; such statutes generally apply to all proceedings 
commenced after the statute becomes effective.  
Abboud v. Lakeview, Inc. .............................. 568 

2. Statutes of limitations must be interpreted consistent with well
established principles of law.  
Abboud v. Lakeview, Inc. .............................. 568 

Master and Servant 
1. A nondelegable duty means that an employer of an independent 

contractor, by assigning work consequent to a duty, is not relieved 
from liability arising from the delegated duties negligently 
performed.  
Greening v. School Dist. of Millard ........................ 729 

2. A person conducting an activity through a servant or other agent 
is subject to liability for harm resulting from such conduct if the 
employer is negligent or reckless in the employment of an 
improper person or instrumentality for work involving risk of 
harm to another.  
Greening v. School Dist. of Millard ........................ 729 

3. An employer is subject to liability for physical harm to third 
persons caused by his failure to exercise reasonable care in 
selecting an employee, even if such employee is an independent 
contractor.  
Greening v. School Dist. of Millard ........................ 729 

4. To impose liability on an employer for negligently entrusting work 
to an employee incompetent to perform such work, a plaintiff 
must not only show that the employer negligently selected a
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person incapable of performing the work but also show that the 
conduct of the incompetent employee was a proximate cause of 
injury to another. The employee's characteristic, quality, or 
deficiency must proximately cause the harm producing injury to 
another.  
Greening v. School Dist. of Millard ........................ 729 

Mental Competency 

1. Mental illness, like age, education, and intelligence, is a relevant 
factor in the totality test.  
State v. Dickson ...................................... 397 

2. No per se rule invalidates the volunteered statement of a mentally 
ill defendant.  
State v. Dickson ...................................... 397 

3. A defendant is competent to plead or stand trial if he has the 
present capacity to understand the nature and object of the 
proceedings against him, to comprehend his own condition in 
reference to such proceedings, and to make a rational defense.  
State v. Bradford ..................................... 908 

4. Mental retardation does not necessarily imply incompetence to 
plead or stand trial.  
State v. Bradford ..................................... 908 

5. The issue of competency is one of fact to be determined by the trial 
court, and the means used to resolve it are discretionary with the 
court.  
State v. Bradford ..................................... 908 

6. The determination by the trial court on the issue of competency 
will not be disturbed unless the evidence is insufficient to support 
the finding.  
State v. Bradford ..................................... 908 

Mental Health 
1. Neb. Rev. Stat. § 42-362 (Reissue 1984) contemplates that the 

guardian ad litem or one charged with the support of a mentally ill 
spouse apply for a support order.  
Black v. Black ........................................ 203 

2. Neb. Rev. Stat. § 42-362 (Reissue 1984) empowers the court to 
order the payment of such support and maintenance to a mentally 
ill spouse as it may deem necessary and proper, giving due 
consideration to the property and income of the parties.  
Black v. Black ........................................ 203 

3. Reasonableness is the ultimate criterion to be applied in testing 
whether support and maintenance is to be awarded a mentally ill 
spouse under the provisions of Neb. Rev. Stat. § 42-362 (Reissue 
1984) and, if so, the amount and duration thereof.  
Black v. Black ........................................ 203
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4. The support and maintenance to be awarded under Neb. Rev.  
Stat. § 42-362 (Reissue 1984) is a matter initially entrusted to the 
sound discretion of the trial judge, which award, on appeal to the 
Nebraska Supreme Court, is reviewed de novo on the record and 
affirmed in the absence of an abuse of that discreti6n.  
Black v. Black ........................................ 203 

Mentally Disordered Sex Offender 
I. There is no statutory requirement that the opinion of the 

examiners appointed to assist the trial court in determining 
whether a defendant is a mentally disordered sex offender be 
unanimous.  
State v. Todd ........................................ 462 

2. Whether a defendant is a mentally disordered sex offender is a 
question of fact to be determined by the trial court.  
Statev.Todd .............. .......................... 462 
State v. Bovill .......................................... 764 

3. This court will not disturb a trial court's finding that one is a 
mentally disordered sex offender whose disorder is nontreatable 
unless it can be said that such declaration was an abuse of 
discretion. We likewise will not disturb a finding by a trial court 
that an individual is not a mentally disordered sex offender unless 
it can be said that the declaration was an abuse of discretion.  
State v. Bovill .......................... .............. 764 

Minors 

I. Before closed-circuit television may be used to present the 
examination of a child victim in a sexual assault case, a showing 
must be made of a compelling need to protect the child from 
further injury or that the child is intimidated by the presence of 
the defendant during the examination.  
Statev.Warford ...................................... 368 

2. Where closed-circuit television is used to present the examination 
of a child victim in a sexual assault case, the camera must be 
situated so as to permit a view of all persons (other than the 
cameraman) in the room where the examination is conducted; the 
defendant must be able to communicate with his counsel at all 
times; and the court must be able to interrupt the questioning 
whenever necessary to permit counsel to make evidentiary 
objections and obtain rulings as the examination proceeds.  
State v. Warford ...................................... 368 

3. A defendant must be given notice and an opportunity to attend 
and participate by counsel in a proceeding to determine the 
competency of a child victim to testify in a sexual assault case. A 
record of such a proceeding must be made and preserved.  
Statev.Warford ...................................... 368
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Miranda Rights 
1. References by a prosecutor at trial to a defendant's silence may or 

may not violate defendant's due process rights, depending upon 
whether the silence referred to is prearrest or postarrest or pre
Miranda or post-Miranda.  
Statev. Lofquest ...................................... 87 

2. One is in custody for Miranda purposes when there is a formal 
arrest or a restraint on his or her freedom of movement of the 
degree associated with such an arrest.  
Statev. Meyers ...................................... 773 

3. The question of whether one is in custody is determined by how a 
reasonable person in defendant's situation would have 
understood his or her position.  
State v. Meyers ....................................... 773 

4. A suspect who is interrogated in a police station but who is free to 
leave is not in custody.  
State v. Meyers ....................................... 773 

5. One's status as a parolee does not in and of itself render one "in 
custody" for Miranda purposes.  
State v. Meyers ....................................... 773 

Modification of Decree 
I. A decree fixing custody of minor children will not be modified 

unless there has been a change of circumstances following entry of 
the decree indicating that the person having custody is unfit for 
that purpose or that the best interests of the children require such 
action.  
Hicksv. Hicks ....................................... 189 
Scott v. Scott ........................................ 354 

2. The party seeking modification bears the burden of showing a 
material change of circumstances affecting the best interests of the 
child.  
Hicks v. Hicks ....................................... 189 

3. A material change of circumstances is something that has 
occurred which, if the trial court had been aware of its existence 
initially, in the best interests of the children the court would have 
granted custody to the other parent.  
Hicksv. Hicks .......................... ............. 189 

4. Legitimate career changes of the custodial parent, whether they be 
job-related or matrimonial in nature, generally will support an 
application for changing the residence of a child placed in that 
parent's custody.  
Hicksv. Hicks ....................................... 189 

5. Moving children out of the state of domicile to another state does 
not in and of itself constitute a change of circumstances requiring 
a change of custody, but such a move may be considered in 
conjunction with other evidence and may contribute to a change
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of circumstances which would warrant a modification of the 
decree.  
Scott v. Scott .......................................... 354 

Moot Question 
A "moot case" is one which seeks to determine an abstract question 

which does not rest on existing facts or rights. In general, a case 
becomes moot when the issues presented are no longer live or the 
parties lack a legally cognizable interest in the outcome. The 
province of a court is to decide real controversies and to determine 
rights actually controverted, and judicial power does not extend 
to the determination of abstract questions.  
Mullendore v. School Dist. No. 1 .......................... 28 

Mortgages 
1. Where the parties enter into an executory contract for the sale of 

real estate, even though title has not passed, the vendor, upon 
default by the vendee, may treat the contract as an ordinary real 
estate mortgage and foreclose it as such.  
Jonesv. Burr .......................... .............. 291 

2. A stipulation in a mortgage providing that the whole debt secured 
thereby shall become due and payable upon failure of the 
mortgagor to pay the interest or any installment of principal upon 
maturity thereof, or to comply with any other condition of the 
mortgage, is a legal, valid, and enforceable stipulation and is not 
in the nature of a penalty or forfeiture which a court of equity will 
refuse to enforce.  
Jones v. Burr ........................................ 291 

3. If a default exists, and the option to accelerate is exercised by the 
mortgagee, the effect thereof cannot be defeated by the 
mortgagor without the concurrence of the holder of the mortgage.  
Jonesv. Burr ........................................ 291 

4. The payment of delinquent taxes after the commencement of an 
action to foreclose a mortgage does not deprive the mortgagee of 
the right secured by the exercise of his option.  
Jonesv. Burr ........................................ 291 

5. An action to foreclose a real estate mortgage is an action in equity 
which is reviewed de novo on appeal.  
Meek v. Gratzfeld ..................................... 306 

6. The priority of a mortgage may be changed by agreement of the 
parties.  
Meek v. Gratzfeld .................................... 306 

7. The vendor's and vendee's interests in an installment land contract 
are both mortgageable.  
Meek v. Gratzfeld .................................... 306 

8. In a foreclosure suit the mortgagee must prove the existence of the 
mortgage lien, the amount and priority thereof, default, and the
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right to a decree directing sale of the premises in satisfaction 
thereof.  
Walker Land & Cattle Co. v. Daub ........................ 343 

9. Equity courts have power to deny enforcement of mortgage 
acceleration clauses where such are inequitable and cause a 
hardship.  
Walker Land& Cattle Co. v. Daub ........................ 343 

Motions for Continuance 
1. A factor bearing upon a court's discretionary decision to grant or 

deny a continuance sought for the purpose of obtaining additional 
evidence is whether the party seeking the continuance has 
exercised diligence in attempting to procure the evidence.  
State v. Fleming ...................................... 169 

2. An order denying a motion for a continuance of a sentencing 
hearing will not be disturbed in the absence of a showing of a clear 
abuse of the court's discretion.  
Statev. Rader ......................................... 741 
Statev. Lynch ......................................... 849 

3. There is no abuse of discretion by the court in denying a 
continuance unless it clearly appears that the defendant suffered 
prejudice as a result of that denial.  
State v. Lynch ........................................ 849 

Motions to Dismiss 
1. In a prosecution in which the State introduces competent evidence 

which, if believed by the jury, is sufficient to establish all elements 
of crimes charged against the defendant, denial of the defendant's 
motion to dismiss is without error.  
Statev. West ......................................... 241 

2. In sustaining a motion to dismiss, the trial court resolves the 
controversy as a matter of law, an action which can be taken only 
when the evidence is such that reasonable minds can draw but one 
conclusion.  
Porter v. Jensen ...................................... 438 
Herman v. Bonanza Bldgs., Inc. .......................... 474 

3. The party against whom a motion to dismiss is directed is entitled 
to have every controverted fact resolved in his or her favor and to 
have the benefit of every inference which can reasonably be drawn 
from the evidence; if there is any evidence or inference which can 
be drawn in favor of the party against whom the motion is made, 
the case may not be decided as a matter of law.  
Porter v. Jensen ...................................... 438 

4. In an appeal from a license suspension under the implied consent 
statutes wherein the appeal has been dismissed upon the State's 
motion at the close of the licensee's evidence, the relevant inquiry 
is whether the licensee's evidence leads to no inference but that the
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officer requiring the test had reasonable grounds to believe that 
the licensee had been driving or had been in actual physical control 
of a motor vehicle while under the influence of alcohol.  
Porter v. Jensen ...................................... 438 

5. In sustaining a motion to dismiss, the court resolves the 
controversy as a matter of law. In considering the evidence for 
that purpose, the party against whom the motion to dismiss is 
made is entitled to have every controverted fact resolved in his or 
her favor and to have the benefit of every inference which can 
reasonably be drawn from the evidence; if there is any evidence in 
favor of the party against whom the motion is made, the case may 
not be decided as a matter of law. On the other hand, in rendering 
judgment as the finder of fact, the trial court resolves credibility 
issues and weighs the evidence in the same manner as does a jury.  
After so doing, the trial court reaches findings of fact which are 
equivalent to a jury's verdict. Such findings will not be overturned 
on appeal unless clearly wrong.  
Herman v. Bonanza Bldgs., Inc. .......................... 474 

Motions to Suppress 

1. In determining the correctness of a trial court's ruling on a motion 
to suppress evidence, the Supreme Court will not overturn the 
trial court's findings of fact unless such findings are clearly 
erroneous.  
State v. Evans ......................................... 383 
State v. M eyers ........................................ 773 
Statev. Swoopes ....................................... 914 

2. In reviewing the correctness of the findings of fact made by a trial 
court regarding a motion to suppress, the Supreme Court 
recognizes and takes into consideration that the trial court has 
observed witnesses testifying regarding the motion to suppress, 
has determined credibility of the witnesses, and has weighed 
testimony from those witnesses to reach findings of fact regarding 
such motion.  
Statev. Evans ....................................... 383 

3. The State bears the burden in a suppression hearing to show by a 
preponderance of the evidence that the accused's statements were 
voluntary and, therefore, admissible.  
State v. Dickson ...................................... 397 

4. The terms of Neb. Rev. Stat. § 29-827 (Reissue 1985) permit the 
State to dismiss a charge filed against a defendant in a county 
court and to refile the same charge in the district court after an 
order of the county court has sustained a defendant's motion to 
suppress evidence, provided that defendant has not been placed in 
jeopardy at the time of the dismissal.  
State v. Chamley ..................................... 614
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5. Where the evidence is conflicting regarding a motion for the 
suppression of evidence, the decision upon the motion is for the 
trial court, and its decision will not be reversed on appeal in the 
absence of a showing of an abuse of discretion.  
State v. Chamley ...................................... 614 

Motor Vehicles 
1. Driving a motor vehicle is an activity which is subject to regulation 

by requiring that a driver be licensed.  
Statev.Meints ....................................... 199 

2. Driving is not a fundamental right, and drunk drivers are not a 
suspect class for the purpose of legislative classification.  
Porterv. Jensen ...................................... 438 

3. Generally, the operator of a motor vehicle is only liable for the 
defects in the vehicle of which he is aware or, in the exercise of due 
care, should have been aware.  
Bourkev.Watts ...................................... 511 

4. The driver of an automobile who is suddenly confronted with an 
emergency requiring instant decision is not necessarily guilty of 
negligence in pursuing a course which by mature reflection or 
deliberate judgment might prove to be wrong.  
Bourkev. Watts ...................................... 511 

Municipal Corporations 
1. District courts have power to protect a supplier of natural gas 

from municipal action which deprives it of a fair, reasonable, and 
compensatory rate, and power to protect a consumer of such gas 
from an arbitrary, unreasonable, and confiscatory rate.  
Reimer v. K N Energy, Inc. .............................. 142 

2. One seeking to restrain the act of a municipal body must show 
some special injury peculiar to himself or herself aside from and 
independent of the general injury to the public, unless the matter 
involves an illegal expenditure of public funds or an increase in the 
tax burden.  
Reimer v. K N Energy, Inc. .............................. 142 

Nebraska Power Review Board 
I. The Nebraska Power Review Board has no power or authority not 

specifically conferred upon it by statute or by construction 
necessary to accomplish the purpose of the statutes creating it.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

2. The Nebraska Power Review Board exists to avoid and eliminate 
conflict and competition among suppliers of electricity, to avoid 
and eliminate duplication of facilities and resources, and to 
facilitate the settlement of rate disputes; all to the end of providing 
Nebraskans with adequate electric service at as low an overall cost 
as possible.  
In re Complaint of Federal Land Bank of Omaha ............ 897
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3. Payment of another's past-due electric use charges is not a term 
"under which service is to be furnished" of the nature which Neb.  
Rev. Stat. § 70-1017 (Reissue 1981) empowers the Nebraska 
Power Review Board to consider.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

4. A decision of the Nebraska Power Review Board is to be affirmed 
if it is supported by the evidence and is reasonable and not 

arbitrary.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

Negligence 

I. Where the injury is the result of two separate, independent causes, 

and the defendant is responsible for only one of the causes, the 
plaintiff must establish that the entire damage would have 

occurred from the cause for which the defendant is liable or 
establish the amount of damage directly caused by the defendant's 
negligence.  
Hahn v. Weber & Sons Co. .............................. 426 

2. Where reasonable minds may draw different conclusions from the 
evidence, the question of negligence is for determination by the 
jury.  
Bourke v. Watts ...................................... 511 

3. The burden is on the plaintiff to show that the defendant was 
negligent by act or omission.  
Bourkev.Watts ...................................... 511 

4. Violation of a statute is only evidence of negligence and does not 

constitute negligence per se.  
Bourkev. Watts ...................................... 511 

5. Negligence is never presumed, and the mere happening of an 
accident does not prove negligence as a matter of law.  
Bourkev.Watts ...................................... 511 

6. The driver of an automobile who is suddenly confronted with an 
emergency requiring instant decision is not necessarily guilty of 
negligence in pursuing a course which by mature reflection or 
deliberate judgment might prove to be wrong.  
Bourkev.Watts ...................................... 511 

7. Gross negligence within the meaning of the guest statute is great or 
excessive negligence, or negligence in a very high degree. It 
indicates the absence of even slight care in the performance of a 
duty.  
Carlson v. W addle ...................................... 671 

8. There are three basic requirements in establishing proximate 
cause. First, the negligence must be such that "without which the 
injury would not have occurred," commonly known as the "but 
for" rule. Second, the injury must be the natural and probable
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result of the negligence. Third, there must be no efficient 
intervening cause.  
Greening v. School Dist. of Millard ........................ 729 

9. A defendant's conduct is a cause of the event if the event would 
not have occurred but for that conduct; conversely, the 
defendant's conduct is not a cause of the event if the event would 
have occurred without it.  
Greening v. School Dist. of Millard ........................ 729 

10. A nondelegable duty means that an employer of an independent 
contractor, by assigning work consequent to a duty, is not relieved 
from liability arising from the delegated duties negligently 
performed.  
Greening v. School Dist. of Millard ........................ 729 

11. A person conducting an activity through a servant or other agent 
is subject to liability for harm resulting from such conduct if the 
employer is negligent or reckless in the employment of an 
improper person or instrumentality for work involving risk of 
harm to another.  
Greening v. School Dist. of Millard ........................ 729 

12. An employer is subject to liability for physical harm to third 
persons caused by his failure to exercise reasonable care in 
selecting an employee, even if such employee is an independent 
contractor.  
Greening v. School Dist. of Millard ........................ 729 

13. To impose liability on an employer for negligently entrusting work 
to an employee incompetent to perform such work, a plaintiff 
must not only show that the employer negligently selected a 
person incapable of performing the work but also show that the 
conduct of the incompetent employee was a proximate cause of 
injury to another. The employee's characteristic, quality, or 
deficiency must proximately cause the harm producing injury to 
another.  
Cireening , col Dist. of Millard ........................ 729 

14. Liability for negligence may be predicated upon the lack of 
foresight or of forethought which is exhibited where one remains 
in voluntary ignorance of facts respecting the danger inherent in 
the particular act or instrumentality involved.  
Greening v. School Dist. of Millard ........................ 729 

15. As a general rule, a nonprofessional, competently executing an 
order from a professional, may be held liable for the damage 
resulting from execution of such order if the order given was so 
obviously improper that an ordinarily prudent person, under the 
circumstances, would have refrained from carrying out the 
professional's order or direction.  
Greening v. School Dist. of Millard ........................ 729
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New Trial 
In order for jury misconduct to become the basis for a new trial, it must 

be prejudicial.  
Statev. Rust ......................................... 150 

Notice 
1. A filing is ineffective, when Neb. Rev. Stat. § 76-238 (Reissue 

1981) is not followed, only as to those without notice.  
How v. Baker ........................................ 100 

2. A good faith purchaser of land is one who purchases for valuable 
consideration without notice of any suspicious circumstances 
which would put a prudent person on inquiry.  
Howv. Baker ........................................ 100 

3. Constitutional due process requires notice which advises one of 
the matters to be considered and which is fair in view of the 
circumstances and conditions existent at the time.  
Black v. Black ........................................ 203 

4. A defendant must be given notice and an opportunity to attend 
and participate by counsel in a proceeding to determine the 
competency of a child victim to testify in a sexual assault case. A 
record of such a proceeding must be made and preserved.  
Statev. Warford ...................................... 368 

5. Apparent authority may exist beyond termination of the 
principal-agency relationship when notice of the termination has 
not been given.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

6. Anticipatory repudiation centers upon an overt communication 
of intention or an action which renders performance impossible 
or demonstrates a clear determination not to continue with 
performance. It is not necessary for repudiation that performance 
be made literally and utterly impossible. Repudiation can result 
from action which reasonably indicates a rejection of the 
continuing obligation.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

7. The "presumption" contained in Neb. Rev. Stat. § 28-611(4) 
(Cum. Supp. 1984) that the drawer of an insufficient-fund check 
who, after notice, does not make it good knew of the insufficiency 
when issuing the check is only a permissible inference of fact.  
Statev. Hruza ........................................ 837 

Offers to Buy or Sell 
Under Nebraska real estate statutes these are unfair trade practices: 

failing to deliver within a reasonable time a completed copy of any 
purchase agreement or offer to buy or sell real estate to the 
purchaser and to the seller, and acting for more than one party in a 
transaction without the knowledge of all parties for whom he acts.  
Firmaturev. Brannon .................................. 123
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Options to Buy or Sell 
An option to purchase real estate is a unilateral contract by which the 

owner of the property agrees with the holder of the option that the 

optionee has the right to buy the property according to the terms 
and conditions of the contract.  
In re Estate of Michels .................................. 286 

Ordinances 
I. A defendant is not entitled to a jury trial in county court in 

criminal cases or traffic infractions arising under city or village 
ordinances.  
State v. Thom as ........................................ 759 

2. Where an ordinance charging an offense is not properly a part of 

the record, this court presumes the existence of a valid ordinance 
creating the offense charged, but does not otherwise take judicial 
notice of such an ordinance.  
State v. Lynch ....................................... 849 

3. One is not entitled to a jury trial merely because an ordinance is 
but a reiteration of a statute concerning the same offense.  
State v. Lynch ....................................... 849 

Parental Rights 

1. An appeal to the Supreme Court from an order terminating 
parental rights is reviewed by this court de novo on the record.  
In re Interest of A.L.N. ................................ 675 

2. Although the right of the parent to maintain custody of his or her 
child is a natural right protected by the Constitution, such 
parental right is subject to the paramount interest which the public 
has in the protection of the rights of a child.  
In re Interest of A.L.N. ................................ 675 

3. When a parent cannot rehabilitate herself within a reasonable 
time, the best interests of the child require that a final disposition 
be made without delay.  
In re Interest of A.L.N. ................................ 675 

Parties 
1. Whenever a party, who, as actor, seeks to set the judicial 

machinery in motion and obtain some remedy, has violated 
conscience, or good faith, or other equitable principle, in his prior 
conduct, then the doors of the court will be shut against him in 
limine; the court will refuse to interfere on his behalf, to 
acknowledge his right, or to award him any remedy. The conduct 
which forms a basis for a finding that a party has "unclean 
hands" must be willful in nature. The maxim refers to willful 
misconduct rather than merely negligent misconduct. The 
improper conduct which falls within the maxim must involve 
intention as opposed to an inadvertent act or a misapprehension
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of legal rights.  
Brown v. Alron, Inc. .................................  

2. No action pending in any court shall abate by the death of either 
or both the parties thereto, except an action for libel, slander, 
malicious prosecution, assault, or assault and battery, or for a 

nuisance, which shall abate by the death of the defendant.  
Willis v. Rose ......................................... 49 

3. The revivor should be against the representatives of the deceased 
person whose property rights would be affected by the revivor. If 
the revivor would affect only the personal property in the hands of 
the administrator, then it may be revived as against him, but if it is 
intended to affect real property which passed, on the death of the 
judgment debtor, to his heirs, then it should be revived against 
such heirs at law, and if the judgment is to affect, or does affect, 
both personalty and real estate, then it should be revived against 
both the personal representatives and the heirs.  
Willis v. Rose ......................................... 49 

4. Where a cause of action or several causes of action may properly 
lie against a personal representative of a deceased defendant as 
well as against the heir of the deceased, an order of revivor against 
only one of the parties, if proper, for some of the relief sought is 
not defective, and the cause of action may proceed against that 
party.  
Willisv. Rose ......................................... 49 

5. A petition joining two or more defendants may not assert multiple 
claims or causes of action unless each alleged claim or cause of 
action affects all joined defendants.  
Ravenna Bank v. Custom Unlimited ....................... 540 

6. Where one defendant has executed a promissory note in favor of 
the plaintiff and a different defendant has made a guaranty 
regarding such promissory note of the other defendant, Neb. Rev.  
Stat. § 25-702 (Reissue 1985) precludes the plaintiff's joining the 
two defendants in one petition containing two causes of action 
arising from the distinct contracts-the promissory note and 
corresponding guaranty.  
Ravenna Bank v. Custom Unlimited ....................... 540 

7. A third-party claim under Neb. Rev. Stat. § 25-331 (Reissue 1985) 
may be asserted when a third party's liability is in some way 
dependent on the outcome of the main claim or when the third 
party is secondarily liable to the defendant.  
Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663 

8. The basic function of third-party practice is the original 
defendant's seeking to transfer to the third-party defendant the 
liability asserted by theoriginal plaintiff.  
Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663
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Partnerships 
A partnership is an association of persons organized as a separate entity 

to carry on a business for profit. Neb. Rev. Stat. § 67-306(1) 
(Reissue 1981).  
Ravenna Bank v. Custom Unlimited ....................... 540 

Photographs 
I. Where photographs help a jury to visualize the crime and view 

described events in the proper context, the mere fact that such 
photographs might present a gruesome spectacle does not prohibit 
their admission in evidence.  
Statev. West ......................................... 241 

2. In a homicide case photographs of the victim, upon proper 
foundation, may be received in evidence for purposes of 
identification, to show the condition of the body, the nature and 
extent of the wounds and injuries, and to establish malice or 
intent.  

Statev. West ......................................... 241 

Physician and Patient 
I. As characterized in Neb. Evid. R. 504(2) (Neb. Rev. Stat.  

§ 27-504(2) (Reissue 1985)), a patient's privilege to prevent any 
other person from disclosing confidential communications 
extends only to communications made for the purposes of 
diagnosis or treatment of his physical, mental, or emotional 
condition.  
Statev. Irish ......................................... 578 

2. To be privileged, information obtained during the existence of a 
physician-patient relationship must be necessary to enable the 
physician to properly discharge his duties.  
State v. Irish ......................................... 578 

3. A party attempting to exclude evidence on the basis of the 
physician-patient privilege, prescribed by Neb. Evid. R. 504 (Neb.  
Rev. Stat. § 27-504 (Reissue 1985)), has the burden of proving 
that the information obtained by the physician falls within the 
strict ambit of that rule of evidence.  
State v. Irish ......................................... 578 

Plea in Abatement 
It is the general rule that any error by the district court in ruling on a 

plea in abatement is cured by a subsequent finding by the jury of 
guilt beyond a reasonable doubt.  
Statev. West ......................................... 241 

Pleadings 
1. A petition for the allowance of a claim against a county which is 

subject to the provisions of Neb. Rev. Stat. § 23-135 (Reissue 
1983) is demurrable unless it shows on its face that the claim was
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filed with the county clerk within the statutory time.  
Jackson v. County of Douglas ............................ 65 

2. In testing whether a petition which has been challenged by a 
demurrer states a cause of action, a court is required to accept as 
true all the facts which are well pled, together with the proper and 
reasonable inferences of law and fact which may be drawn 

therefrom; a court does not, however, accept as true the 
conclusions of the pleader.  
Reimer v. K N Energy, Inc. .............................. 142 

3. One must stand on a pleading against which a demurrer has been 
sustained in order to preserve the right to appeal the decision on 
the particular demurrer. When one pleads over by filing an 
amended petition, one waives the right to assert error in the 
sustaining of the demurrer.  
Raskey v. Michelin Tire Corp. ........................... 520 

4. Where a defendant suffers an adverse ruling on a demurrer based 
on misjoinder of causes of action and proceeds to trial on the 
answer which does not reassert the issue of misjoinder, there is no 
question preserved for appellate review concerning joinder of 
causes of action, because the defendant has waived any error in 
the trial court's ruling on the demurrer alleging misjoinder of 
causes of action.  
Ravenna Bank v. Custom Unlimited ....................... 540 

5. Although a petition does not separately state and number two 
causes of action as required by Neb. Rev. Stat. § 25-805 (Reissue 
1985), the mechanical form in which the plaintiff divides a 
petition is irrelevant to the question of whether such petition states 
one or more than one cause of action.  
Ravenna Bank v. Custom Unlimited ....................... 540 

6. Where more than one cause of action is both commingled in a 
pleading and improperly joined in such pleading, a defendant may 
demur to the misjoinder without first moving to have the causes 
separately stated and numbered.  
Ravenna Bank v. Custom Unlimited ....................... 540 

7. A petition joining two or more defendants may not assert multiple 
claims or causes of action unless each alleged claim or cause of 
action affects all joined defendants.  
Ravenna Bank v. Custom Unlimited ....................... 540 

8. Where one defendant has executed a promissory note in favor of 
the plaintiff and a different defendant has made a guaranty 
regarding such promissory note of the other defendant, Neb. Rev.  
Stat. § 25-702 (Reissue 1985) precludes the plaintiff's joining the 
two defendants in one petition containing two causes of action 

arising from the distinct contracts-the promissory note and 
corresponding guaranty.  
Ravenna Bank v. Custom Unlimited ....................... 540
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9. If a party does not pray for prejudgment interest, none can be 
recovered.  
Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663 

10. A demurrer goes only to those defects which appear on the face of 
the petition; where the alleged defect does not appear on the face 
of the petition, it becomes an affirmative matter which must be 
raised by the party seeking the benefit of the defect.  
Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663 

11. In reviewing an order sustaining a general demurrer, we accept as 
true all facts which are well pled, together with the reasonable 
inferences of fact which may be drawn therefrom, but we do not 
accept as true the conclusions of the pleader.  
Midwest Messenger Assn. v. Spire ......................... 748 

12. General pleadings are to be liberally construed.  
Statev. Jackson ...................................... 881 

13. Where there is a conflict between general and specific allegations 
of a pleading, the specific allegations control.  
State v. Jackson ...................................... 881 

14. As a common-law part of Nebraska criminal procedure, an 
accused may utilize a bill of particulars for appropriate 
specification in allegations of a formal criminal charge.  
State v. Wehrle ....................................... 928 

Pleas 
1. Mere failure to comply with precise ceremonial or verbal 

formality in arraignment and entry of a plea does not require 
setting aside a defendant's guilty plea which is otherwise entered in 
accordance with statutory and constitutional requirements.  
State v. Gray ........................................ 256 

2. The right to withdraw a plea previously entered is not absolute, 
and in the absence of a clear abuse of discretion exercised by the 
trial judge, the denial of withdrawal will not be disturbed on 
appeal.  
Statev. Dixon ........................................ 316 

3. This court has adopted ABA Standards for Criminal Justice 
§ 14-2.1(a) and (b) (2d ed. 1980).  
Statev. Dixon ........................................ 316 

4. After a plea is entered, but before a sentence is imposed, a 
defendant's motion to withdraw his plea is governed by ABA 
Standards for Criminal Justice § 14-2.1(a) (2d ed. 1980).  
Statev. Dixon ........................................ 316 

5. The absence of the court reporter does not prevent a defendant 
from obtaining a record of an arraignment proceeding.  
Statev. Blue ......................................... 379 

6. No defendant who pleads guilty may be imprisoned for any 
offense, whether a traffic infraction, misdemeanor, or felony, 
absent a knowing and intelligent waiver of his rights as provided
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for by the Boykin-Turner rule. A voluntary and intelligent waiver 
of these rights must affirmatively appear from the record.  
State v. Blue ......................................... 379 

7. A verbatim transcript of the rendition of a guilty plea is not 
constitutionally required, nor does absence of such a transcript 
require a finding that the plea was invalid. A checklist or other 
docket entry which is sufficiently complete can establish a valid 
waiver.  
State v. Blue ......................................... 379 

8. Ordinarily, the district court should not permit a defendant 
entering either a plea of guilty or nolo contendere to waive the 
presence of the court reporter.  
State v. Blue ......................................... 379 

9. After the entry of a plea of guilty but before sentencing, a court 
should allow the defendant to withdraw his or her plea for any fair 
and just reason, provided that the prosecution would not be 
substantially prejudiced by its reliance upon the plea.  
Statev. Nearhood ..................................... 768 

10. The burden is upon the defendant to establish by clear and 
convincing evidence the grounds for withdrawing a plea.  
Statev. Nearhood ..................................... 768 

11. Withdrawal of a plea previously made is addressed to the 
discretion of the trial court, and its ruling will not be disturbed on 
appeal absent an abuse of that discretion.  
State v. Nearhood ..................................... 768 

12. One may not receive a more severe sentence because he or she pled 
not guilty and put the State to the expense of a trial. Nevertheless, 
when attempting to determine whether the defendant is a proper 
candidate for probation and rehabilitation, the court, of 
necessity, must consider whether the defendant acknowledges his 
or her guilt.  
Statev. Winsley ........................... ........... 788 

13. In order to support a finding that a plea of guilty or nolo 
contendere has been entered freely, intelligently, voluntarily, and 
understandingly, the court must (1) inform the defendant 
concerning (a) the nature of the charge, (b) the right to assistance 
of counsel, (c) the right to confront witnesses against the 
defendant, (d) the right to a jury trial, and (e) the privilege against 
self-incrimination; and (2) examine the defendant to determine 
that he or she understands the foregoing. Additionally, the record 
must establish that (1) there is a factual basis for the plea and (2) 
the defendant knew the range of penalties for the crime with which 
he or she is charged.  
Statev. Irish ......................................... 814
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14. In taking a guilty plea the trial court is not required to advise the 
defendant of the possible defenses to the charges against him.  
State v. Enfield ....................................... 870 

15. The defendant must be advised of the possible range of penalties, 
including a mandatory minimum sentence of incarceration, 
before a plea can be accepted.  
State v. Stastny ....................................... 903 

16. Where a guilty plea would inevitably result in jail time for the 
defendant, the record must demonstrate that the defendant knew 
of the mandatory minimum jail sentence as well as the maximum 
range of penalties in order for the plea to be considered intelligent 
and voluntary.  

State v. Stastny ....................................... 903 
17. There is no requirement in this state that the sentencing court must 

inform a defendant contemplating a guilty plea of the possibility 
of probation, but where the sentencing court's discretion has been 
limited by the Legislature's requirement of a minimum 
incarceration, the defendant is entitled to be advised of that fact 
before entering a plea.  
State v. Stastny ....................................... 903 

18. A defendant is competent to plead or stand trial if he has the 
present capacity to understand the nature and object of the 
proceedings against him, to comprehend his own condition in 
reference to such proceedings, and to make a rational defense.  
State v. Bradford ..................................... 908 

19. Mental retardation does not necessarily imply incompetence to 
plead or stand trial.  
Statev. Bradford ..................................... 908 

20. A plea of guilty embodies a waiver of every defense to the charge 
whether procedural, statutory, or constitutional, except the 
defense that the information or complaint is not sufficient to 
charge an offense.  
State v. Golgert ....................................... 950 

21. Notwithstanding a guilty or nolo contendere plea, on appeal a 
defendant may raise the issue that the formal charge filed, such as 
an indictment, information, or complaint, fails to allege an 
essential element of a crime.  
State v. Golgert ...................................... 950 

Police Officers and Sheriffs 
I. Generally, a nonconsensual, warrantless entry to arrest a person 

within his or her home is presumptively unreasonable and 
unconstitutional in the absence of exigent circumstances.  
Sufficient exigent circumstances may be established when a law 
enforcement officer has (1) probable cause to believe that a 
suspect has committed a serious offense, (2) a reasonable belief 
from a present factual basis that the suspect is in the premises to be
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entered, and (3) immediately upon concurrence of elements (1) 
and (2) (probable cause and reasonable belief), a factual basis to 
reasonably believe that, during the time which would be 
necessarily consumed in obtaining an arrest warrant under 
existing circumstances, there will be danger to the officer or 
another, evidence will be removed or destroyed, or the suspect will 
escape.  
Statev. W est ............ .............................. 241 

2. An officer may seize evidence and contraband which is in "plain 
view" without a warrant if he or she has the right to be in the 
position where such officer has that view.  
Statev. West ......................................... 241 

3. Probable cause to arrest exists at the moment when the facts and 
circumstances within an officer's knowledge and of which he has 
reasonably trustworthy information are sufficient to warrant a 
man of reasonable caution to believe that an offense has been or is 
being committed.  
Statev. Evans ........................................ 383 

4. If the State shows by a preponderance of the evidence that, 
disregarding any police misconduct in obtaining the evidence in 
question, the disputed or controversial evidence would have been 
produced or obtained by proper police investigation entirely 
independent of the illegal investigative conduct, then such 
evidence is admissible pursuant to the "inevitable discovery" 
doctrine.  
State v. Evans ......................................... 383 

5. As an exception to the exclusionary rule, the "inevitable 
discovery" doctrine may be applied for admissibility of evidence 
only where the State demonstrates that the evidence in question 
inevitably would have been discovered during lawful police 
investigation without aid or benefit from police misconduct or 
error.  
Statev. Evans ........................................ 383 

6. Police deception which is not coercive in nature will not invalidate 
a consent to search if the record otherwise shows the consent to 
have been voluntary.  
Statev.Peery ........................................ 556 

7. A policeman's unarticulated plan has no bearing on the question 
whether a suspect was in custody at a particular time; the only 
relevant inquiry is how a reasonable man in the suspect's position 
would have understood his situation.  
State v. Saylor ....................................... 694 

Postconviction 
1. An evidentiary hearing must be granted on a petition for 

postconviction relief when the facts alleged would justify relief, if 
true, or when a factual dispute arises as to whether a
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constitutional right is being denied.  
Statev. Lofquest ...................................... 87 

2. Once a motion for postconviction relief has been judicially 
determined, any subsequent motion for such relief from the same 
conviction and sentence may be dismissed unless the subsequent 
motion affirmatively shows on its face that the basis relied upon 
for relief was not available at the time of the filing of the prior 
motion.  
State v. Rust ......................................... 150 

3. Postconviction relief may not be used to secure a review of issues 
which were capable of being raised in a direct appeal.  
Statev. R ust ........................................... 150 
Statev.A podaca ....................................... 258 
Statev. P eery .......................................... 556 
Statev.B irge .......................................... 761 
Statev. M eis ........................................... 935 

4. To establish the right to postconviction relief based on a claim of 
ineffectiveness of counsel, a criminal defendant must show on the 
record how he suffered prejudice as a result of counsel's conduct.  
Statev. Rust ......................................... 150 

5. The Postconviction Act cannot be used to secure a further review 
of issues already litigated.  
Statev. Rust ......................................... 150 

6. An evidentiary hearing is not required on a motion seeking 
postconviction relief when the motion and the files and records of 
the case show that a defendant is not entitled to such relief.  
State v. A podaca ....................................... 258 
Statev. Bradford ....................................... 908 

7. The defendant in a postconviction case bears the burden of 
establishing a basis for relief.  
Statev. Peery ........................................ 556 
State v. Bradford ..................................... 908 

8. A postconviction motion cannot be used to secure a further review 
of issues already litigated, nor will a defendant be permitted to 
rephrase issues already presented in order to obtain a further 
consideration of them.  
Statev.Peery .......................................... 556 

9. In order to establish a right to postconviction relief based on a 
claim of ineffective counsel, the criminal defendant has the 
burden to prove that counsel failed to perform at least as well as a 
lawyer with ordinary training and skill in the criminal law or that 
he failed to conscientiously protect his client's interests. Further, 
he must show on the record how he suffered prejudice in the 
defense of his case as a result of the counsel's action during trial.
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Statev. Isikoff ....................................... 679 
State v. A ndrews ....................................... 830 
State v. Bradford ....................................... 908 

10. It is within the discretion of the district court to determine whether 
counsel shall be appointed in a postconviction proceeding to 
represent defendant on appeal to this court, and in the absence of 
a showing of abuse of discretion, the failure to appoint counsel is 
not error.  

State v. Isikoff ....................................... 679 
11. An applicant proceeding under the Nebraska Postconviction Act, 

Neb. Rev. Stat. §§ 29-3001 et seq. (Reissue 1985), must allege 
facts amounting to a violation or infringement of constitutional 
rights. The pleading of mere conclusions of fact or of law is not 
sufficient to require an evidentiary hearing.  
State v. Bradford ..................................... 908 
State v. Meis ......................................... 935 

Prejudgment Interest 
1. Prejudgment interest is allowable only where the amount of the 

claim is liquidated; conversely, where reasonable controversy 
exists as to the right to recover or as to the amount of such a 
recovery, the claim is considered to be unliquidated and 
prejudgment interest is not allowed.  

Feev.Fee ........................................... 128 
2. If a party does not pray for prejudgment interest, none can be 

recovered.  

Life Investors Ins. Co. v. Citizens Nat. Bank ................ 663 

Presentence Reports 
I. Presentence investigations may be considered in homicide 

sentencing proceedings.  
Statev. Rust ......................................... 150 

2. The right of confrontation does not attach to the use of 
presentence reports in capital sentencing proceedings.  
State v. Rust ......................................... 150 

3. The right to a presentence investigation may be waived.  
State v. Tolbert ....................................... 794 

4. It is impractical to require successive, repetitive presentence 

investigations when an earlier investigation is available and 
satisfies the requirements of Neb. Rev. Stat. § 29-2261 (Reissue 
1985).  
State v. Tolbert ....................................... 794 

Presumptions 
1. !nferences and presumptions of fraud drawn from circumstantial 

evidence must not be guesswork or conjecture but must be 
rational and logical deductions from the facts and circumstances 
from which they are inferred.  
Servicemaster Indus. v. J.R.L. Enterprises ................. 39
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2. In a bench trial, that is, all factual determinations made by a judge 
and not by a jury, the Supreme Court applies the principle or 
"presumption" that the trial court will consider only relevant and 
otherwise admissible evidence so that an erroneous admission of 
evidence during a bench trial will not result in a reversal, if there is 
relevant and admissible evidence to sustain the trial court's 
judgment.  
Alliance Nat. Bank v. State Surety Co. ........... 403 

3. Negligence is never presumed, and the mere happening of an 
accident does not prove negligence as a matter of law.  
Bourke v. Watts ...................................... 511 

4. The issuance of an extradition warrant creates a presumption that 
the person sought is a fugitive from justice.  
Nash v. Miller ........................................ 605 

5. Where a principal has, by his voluntary act, placed an agent in 
such a situation that a person of ordinary prudence, conversant 
with business usages and the nature of the particular business, is 
justified in presuming that such agent has authority to perform a 
particular act, and therefore deals with the agent, the principal is 
estopped as against such third person from denying the agent's 
authority.  
Draemel v. Rufenacht, Bromagen& Hertz, Inc. ............. .645 

6. While a recital in a journal entry appearing in the transcript is 
presumptively true, an affirmative showing in the bill of 
exceptions that it is not true prevails over the presumption.  
State v. Painter ....................................... 808 

7. The "presumption" contained in Neb. Rev. Stat. § 28-611(4) 
(Cum. Supp. 1984) that the drawer of an insufficient-fund check 
who, after notice, does not make it good knew of the insufficiency 
when issuing the check is only a permissible inference of fact.  
Statev. Hruza ....................................... 837 

8. The due process clause of the 14th amendment to the U.S.  
Constitution prohibits a state from using an evidentiary 
presumption which relieves the state of its burden of persuasion 
beyond a reasonable doubt of every essential element of a crime.  
Statev. Hruza ........................................ 837 

9. A presumption which permits the fact finder to find the inferred 
fact beyond a reasonable doubt, and concerning which it can at 
least be said with reasonable assurance that the presumed fact is 
more likely than not to flow from the proved fact on which it is 
made to depend, affords due process.  
Statev.Hruza ....................................... 837 

Pretrial Procedure 
A defendant must be given notice and an opportunity to attend and 

participate by counsel in a proceeding to determine the 
competency of a child victim to testify in a sexual assault case. A
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record of such a proceeding must be made and preserved.  
Statev.Warford ...................................... 368 

Principal and Agent 
I. Under Nebraska real estate statutes these are unfair trade 

practices: failing to deliver within a reasonable time a completed 
copy of any purchase agreement or offer to buy or sell real estate 
to the purchaser and to the seller, and acting for more than one 
party in a transaction without the knowledge of all parties for 
whom he acts.  
Firmature v. Brannon .................................. 123 

2. A real estate broker is an agent owing a fiduciary duty (1) to use 
reasonable care, skill, and diligence in procuring the greatest 
advantage for his client, and (2) to act honestly and in good faith, 
making full disclosures to his client of all material facts affecting 
his interests.  
Firmature v. Brannon .................................. 123 

3. The burden of proof is upon the real estate agent to show that he 
satisfied the fiduciary duties he owed his principal.  
Firmature v. Brannon .................................. 123 

4. A commission cannot be collected by the real estate broker for his 
services if he has willfully disregarded, in a material respect, an 
obligation which the law devolves upon him by reason of his 
agency.  
Firmaturev. Brannon ................................... 123 

5. Generally, an agent is required to act solely for the benefit of his 
principal in all matters connected with the agency and adhere 
faithfully to the instructions of the principal.  
Walker Land & Cattle Co. v. Daub ........................ 343 

6. Unless otherwise agreed, an agent is subject to a duty to keep, and 
render to his principal, an account of money or other things which 
he has received or paid out on behalf of the principal.  
Walker Land & Cattle Co. v. Daub ........................ 343 

7. The agent's duty ordinarily includes not only the duty of stating to 
his principal the amount that is due but also a duty of keeping an 
accurate record of the persons involved, of the dates and amounts 
of things received, and of payments made. The agent has a duty to 
take such receipts as are customarily taken in business 
transactions. His duty in these respects is satisfied if he acts 
reasonably in view of the business customs of the community and 
the nature of his employment.  
Walker Land & Cattle Co. v. Daub ........................ 343 

8. A principal whose agent has violated his duties may properly 
refuse to pay compensation.  
Walker Land & Cattle Co. v. Daub ........................ 343 

9. A commission cannot be collected by the agent for his services if 
he has willfully disregarded, in a material respect, an obligation
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which the law devolves upon him by reason of his agency.  
Walker Land & Cattle Co. v. Daub ........................ 343 

10. A real estate broker owes a duty to his employer, the property 
owner, to use reasonable care, skill, and diligence to bring about 
the desires of the property owner.  
Tetherow v. Wolfe ..................................... 631 

I. Apparent or ostensible authority may be conferred if the alleged 
principal affirmatively, intentionally, or by lack of ordinary care 
causes third persons to act upon the apparent agency.  
Draemel v. Rufenacht, Bromagen &Hertz, Inc. ............. .645 

12. Where a principal has, by his voluntary act, placed an agent in 
such a situation that a person of ordinary prudence, conversant 
with business usages and the nature of the particular business, is 
justified in presuming that such agent has authority to perform a 
particular act, and therefore deals with the agent, the principal is 
estopped as against such third person from denying the agent's 
authority.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

13. Apparent authority may exist beyond termination of the 
principal-agency relationship when notice of the termination has 
not been given.  
Draemel v. Rufenacht, Bromagen& Hertz, Inc. ............. .645 

14. Whether or not an act is within the scope of an agent's apparent 
authority is to be determined as a question of fact from all the 
circumstances of the transaction and the business.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

15. Under common-law principles, a principal is liable for the deceit 
of his agent committed in the very business he was appointed to 
carry out. This is true even though the latter's specific conduct was 
carried on without knowledge of the principal.  
Draemel v. Rufenacht, Bromagen& Hertz, Inc. ............. .645 

16. If an act done by an agent is within the apparent scope of the 
authority with which he has been clothed, it does not matter that it 
is directly contrary to the instructions of the principal. The 
principal will, nevertheless, be liable unless the third person with 
whom the agent dealt knew that he was exceeding his authority or 
violating his instructions.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

17. The rule that a principal is liable for the contracts of his agent 
applies even though the agent, in contracting, acts in his own 
interests and adversely to his principal, where the party with 
whom the agent contracts has no knowledge of the agent's 
dereliction and is not cognizant of any fact charging him with 
knowledge thereof.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645

1074



INDEX

18. A principal who puts a servant or other agent in a position which 
enables the agent, while apparently acting within his authority, to 
commit a fraud upon third persons is subject to liability to such 
third persons for the fraud.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

Principal and Surety 
I. Where the surety makes no inquiry on the subject, the duty of 

disclosure as to facts increasing the risks of the undertaking 
depends upon the circumstances of the case. Generally, the 
creditor may assume that the surety has obtained information 
from other sources or has chosen to assume whatever risks may be 
involved.  
Meek v. Gratzfeld ................................... 306 

2. A duty of disclosure may arise when the creditor knows or has 
good grounds for believing (1) the surety is being deceived or 
misled or (2) the surety has been induced to enter the contract in 
ignorance of facts materially increasing his risks, of which the 
creditor has knowledge and the opportunity to disclose prior to 
the surety's acceptance of the undertaking.  
Meek v.Gratzfeld ..................................... 306 

Prior Convictions 
I. For purposes of an enhanced penalty, as prescribed by Neb. Rev.  

Stat. § 39-669.07 (Reissue 1984), the State must prove a prior 
conviction of the defendant, showing that the defendant had, or 
waived, counsel at the time of such prior conviction.  
Statev. Hamblin ...................................... 469 

2. An enhancement proceeding may not be used to collaterally 
attack a previous conviction used to enhance a penalty, when a 
defendant, on whom the enhanced penalty is to be imposed, had, 
or waived, counsel at the time of the previous conviction.  
State v. Hamblin ...................................... 469 

Prisoners 
I. Because prison inmates retain certain constitutional rights does 

not mean that these rights are not subject to limitation.  
Statev.Weikle ........................................ 81 

2. Prison officials must be free to take appropriate action to ensure 
the safety of inmates and corrections personnel and to prevent 
escape or unauthorized entry.  
Statev.Weikle ........................................ 81 

3. The procedural due process requirements for parole revocation 
are as follows: (1) written notice of the claimed violations of 
parole; (2) disclosure to the parolee of evidence against him; (3) 
opportunity to be heard in person and to present witnesses and 
documentary evidence; (4) the right to confront and cross
examine adverse witnesses (unless the hearing officer specifically
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finds good cause for not allowing confrontation); (5) a neutral 
and detached hearing body such as a traditional parole board, 
members of which need not be judicial officers or lawyers; and (6) 
a written statement by the fact finders as to the evidence relied on 
and reasons to revoke parole.  
Hrbek v. Shortridge ................................... 785 

4. If an alleged parole violator is provided with a prompt informal or 
administrative hearing on the issue of such violation, he has 
received the most that the law contemplates.  
Hrbek v. Shortridge ................................... 785 

5. After having provided the required hearing to an alleged parole 
violator, the board is not obligated by due process requirements to 
conduct more than one such hearing nor to reconsider an earlier 
decision.  
Hrbek v. Shortridge ................................... 785 

6. A proceeding in error is the sole avenue for obtaining a review of a 
prison disciplinary action.  
Hrbek v. Shortridge ................................... 785 

7. In order to release a person from a sentence of imprisonment by 
habeas corpus, it must appear that the sentence was absolutely 
void.  
Hrbek v. Shortridge ................................... 785 

Probable Cause 

I. It is not necessary that an actual formal arrest occur before a 
search is undertaken as long as probable cause for arrest does exist 
prior to the search.  
State v. Evans ....................................... 383 

2. Probable cause to arrest exists at the moment when the facts and 
circumstances within an officer's knowledge and of which he has 
reasonably trustworthy information are sufficient to warrant a 
man of reasonable caution to believe that an offense has been or is 
being committed.  
Statev. Evans ........................................ 383 

3. Want of probable cause for instituting proceedings is an essential 
and indispensable element of an action for the malicious 
prosecution of either a civil or a criminal action.  
Leisy v. Lisco State Bank ................................ 946 

Probation and Parole 

1. The granting of probation as opposed to imposing of a sentence is 
a matter which is left to the sound discretion of the trial court, and 
absent a showing of abuse, this court will not on appeal disturb 
the trial court's denial of probation.  
State v. Bovill ........................................ 764
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2. One's status as a parolee does not in and of itself render one "in 
custody" for Miranda purposes.  
Statev. Meyers ....................................... 773 

3. The procedural due process requirements for parole revocation 
are as follows: (1) written notice of the claimed violations of 
parole; (2) disclosure to the parolee of evidence against him; (3) 
opportunity to be heard in person and to present witnesses and 
documentary evidence; (4) the right to confront and cross
examine adverse witnesses (unless the hearing officer specifically 
finds good cause for not allowing confrontation); (5) a neutral 
and detached hearing body such as a traditional parole board, 
members of which need not be judicial officers or lawyers; and (6) 
a written statement by the fact finders as to the evidence relied on 
and reasons to revoke parole.  
Hrbek v. Shortridge ................................... 785 

4. If an alleged parole violator is provided with a prompt informal or 
administrative hearing on the issue of such violation, he has 
received the most that the law contemplates.  
Hrbek v. Shortridge ................................... 785 

5. After having provided the required hearing to an alleged parole 
violator, the board is not obligated by due process requirements to 
conduct more than one such hearing nor to reconsider an earlier 
decision.  
Hrbek v. Shortridge ................................... 785 

6. One may not receive a more severe sentence because he or she pled 
not guilty and put the State to the expense of a trial. Nevertheless, 
when attempting to determine whether the defendant is a proper 
candidate for probation and rehabilitation, the court, of 
necessity, must consider whether the defendant acknowledges his 
or her guilt.  
Statev.Winsley ...................................... 788 

7. The violation of probation is not itself a crime, but merely a 
mechanism which may trigger the revocation of a previously 
granted probation.  
State v. Painter ....................................... 808 

8. Probation is a sentence and not part of a quasi-contract wherein 
the court offers something which the defendant is free to accept or 

reject.  
State v. Lynch ........................................ 849 

9. It is proper for a judge to base his or her rejection of probation as a 

sentencing alternative upon a defendant's presentence statements.  
Statev. Lynch ........................................ 849 

10. Although a probation revocation proceeding must comport with 

the requirements of due process as set out in Neb. Rev. Stat.  
§ 29-2267 (Reissue 1985), it is not a criminal proceeding. The
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privilege against compelled self-incrimination does not attach.  
Statev. Burow ....................................... 867 

11. Due process does not require that a probationer be given notice of 
the privilege against self-incrimination prior to admitting to 
allegations contained in an application to revoke probation.  
State v. Burow ....................................... 867 

12. Admitting to violating probation is not admitting to a crime.  
When the admission is used to revoke probation, the right to 
remain silent does not arise.  
Statev. Burow ....................................... 867 

Promissory Notes 
I. A comaker of a note is jointly and severally liable for the 

obligation of the note.  
Grand Island Prod. Cr. Assn. v. Humphrey ................. 135 

2. Where one defendant has executed a promissory note in favor of 
the plaintiff and a different defendant has made a guaranty 
regarding such promissory note of the other defendant, Neb. Rev.  
Stat. § 25-702 (Reissue 1985) precludes the plaintiff's joining the 
two defendants in one petition containing two causes of action 
arising from the distinct contracts-the promissory note and 
corresponding guaranty.  
Ravenna Bank v. Custom Unlimited ....................... 540 

Proof 
I. In an action to probate a will, undue influence is to be proved by a 

preponderance of the evidence.  
In re Estateof Price .................................... 12 

2. A party seeking to prove the exercise of undue influence is entitled 
to an evaluation of all the circumstances proved, together with all 
the reasonable inferences to be drawn therefrom; but if all the 
evidence is circumstantial and the inferences to be drawn 
therefrom are as equally consistent with the hypothesis that undue 
influence was not exercised as they are with the hypothesis that 
such influence was exercised, the burden of proving the exercise of 
undue influence by a preponderance of the evidence has not been 
met.  

In re Estate of Price .................................... 12 
3. The elements which must be proved in order to vitiate a will on the 

ground of undue influence are that (1) the testator was subject to 
undue influence, (2) there was an opportunity to exercise such 
influence, (3) there was a disposition to exercise such influence, 
and (4) the result was clearly the effect of such influence.  
InreEstateofPrice .................................... 12 

4. Circumstantial evidence alone is insufficient to sustain a verdict 
unless the circumstances proved by the evidence are of such nature 
and so related to each other that the conclusion reached is the only
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one that can fairly and reasonably be drawn.  
Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 

5. The evidence must be such as to make the plaintiff's theory of 
causation reasonably probable, not merely possible. Conjecture, 
speculation, or choice of quantitative possibilities is not proof.  
There must be something more which would lead a reasoning 
mind to one conclusion rather than to the other.  
Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 

6. Where several inferences are deducible from the facts presented, 
which inferences are opposed to each other but equally consistent 

with the facts proved, the plaintiff does not sustain its position by 
a reliance alone on the inferences which would entitle it to recover.  
Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 

7. Where a statement is ambiguous or is meaningless unless 
explained, or is prima facie innocent but capable of defamatory 
meaning, it is necessary to specially allege and prove the 

defamatory meaning of the words used, and to allege and prove 
special damages.  
Hennisv.O'Connor ................................... 112 

8. The burden of proof is upon the real estate agent to show that he 

satisfied the fiduciary duties he owed his principal.  
Firmaturev. Brannon .................................. 123 

9. The party seeking modification bears the burden of showing a 

material change of circumstances affecting the best interests of the 

child.  
Hicksv. Hicks ....................................... 189 

10. "Intent to deceive" is not a necessary element of a cause of action 
for fraudulent misrepresentation or deceit. To the extent that 
Transportation Equipment Rentals, Inc. v. Mauk, 184 Neb. 309, 
167 N.W.2d 183 (1969); Hahn & Hupf Constr. v. Highland 

Heights Nsg. Home, 222 Neb. 189, 382 N.W.2d 607 (1986); 
Havelock Bank v. Woods, 219 Neb. 57, 361 N.W.2d 197 (1985); 

Flakus v. Schug, 213 Neb. 491, 329 N.W.2d 859 (1983); and 

Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982), 
include as a necessary element "intent to deceive," they are 

specifically overruled.  
Nielsen v. Adams ..................................... 262 

11. In a foreclosure suit the mortgagee must prove the existence of the 
mortgage lien, the amount and priority thereof, default, and the 

right to a decree directing sale of the premises in satisfaction 

thereof.  
Walker Land & Cattle Co. v. Daub ........................ 343 

12. The State bears the burden in a suppression hearing to show by a 

preponderance of the evidence that the accused's statements were 

voluntary and, therefore, admissible.  
State v. Dickson ...................................... 397
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13. Whether a statement, admission, or confession has been freely 
and voluntarily made depends upon the totality of the 
circumstances, and a finding by the trial court regarding 
voluntariness will not be set aside unless clearly wrong.  
State v. Dickson ...................................... 397 

14. Fraud is not proved by the mere failure to keep a promise.  
Alliance Nat. Bank v. State Surety Co...................... 403 

15. In a law action fraud must be proved by a preponderance of 
evidence.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

16. Fraud may be proved by circumstantial evidence.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

17. It is the plaintiff's burden to establish the proximate cause of his 
injury.  
Hahn v. Weber& Sons Co. .............................. 426 

18. The burden is on the plaintiff to show that the defendant was 
negligent by act or omission.  
Bourkev.Watts ...................................... 511 

19. Negligence is never presumed, and the mere happening of an 
accident does not prove negligence as a matter of law.  
Bourkev.Watts ...................................... 511 

20. A public figure plaintiff bears the burden of proof of falsity of the 
published statements by clear and convincing evidence.  
Deaver v. Hinel ....................................... 529 

21. A party attempting to exclude evidence on the basis of the 
physician-patient privilege, prescribed by Neb. Evid. R. 504 (Neb.  
Rev. Stat. § 27-504 (Reissue 1985)), has the burden of proving 
that the information obtained by the physician falls within the 
strict ambit of that rule of evidence.  
State v. Irish ......................................... 578 

22. In an appeal of a decision to grant a certificate of need, the party 
appealing that decision shall bear the burden of proof that the 
application does not meet the applicable criteria.  
Department of Health v. Grand Island Health Care .......... 587 

23. In extradition proceedings the fact that a criminal complaint was 
filed against the petitioner in the demanding state is prima facie 
evidence that he was there charged with a crime; and if he 
contends otherwise, the burden is on him to maintain his position 
by producing the statute of the demanding state.  
Nashv.Miller ....................................... 605 

24. Neb. Rev. Stat. § 28-320(l)(b) (Reissue 1985) requires only that 
the State prove that the sexual contact took place and that the 
actor knew or should have known that the victim was mentally or 
physically incapable of resisting the actor's aggressions.  
In re Interest of J.M. .................................. 609
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25. The general rule is that testimony of the victim of a sexual assault 
must be corroborated as to material facts and circumstances 
which tend to support the victim's testimony and from which, 
together with the victim's testimony as to the principal fact, an 
inference of guilt may be drawn. Corroboration of the principal 
act constituting the offense is not required.  
In re Interest of J.M. .................................. 609 

26. A property owner who attacks a special assessment as void has the 
burden of establishing its invalidity.  
Grube v. City of Ogallala ............................... 640 

27. The elements which must be proved in order to vitiate a transfer of 
property on the ground of undue influence are that (1) the 
transferor was subject to undue influence, (2) there was an 
opportunity to exercise such influence, (3) there was a disposition 
to exercise such influence, and (4) the transfer was clearly made as 
the result of such influence.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

28. In an equitable action the existence of undue influence must be 
proved by clear and convincing evidence.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

29. In order to establish a right to postconviction relief based on a 
claim of ineffective counsel, the criminal defendant has the 
burden to prove that counsel failed to perform at least as well as a 
lawyer with ordinary training and skill in the criminal law or that 
he failed to conscientiously protect his client's interests. Further, 
he must show on the record how he suffered prejudice in the 
defense of his case as a result of the counsel's action during trial.  
State v. Isikoff ....................................... 679 
State v. Andrews ...................................... 830 
Statev. Bradford ..................................... 908 

30. The burden is on the defendant to show on the record how he or 
she suffered prejudice in the defense of the case in order to make a 
claim of ineffective counsel.  
Statev. Isikoff .......................... ............. 679 

31. There are three basic requirements in establishing proximate 
cause. First, the negligence must be such that "without which the 
injury would not have occurred," commonly known as the "but 
for" rule. Second, the injury must be the natural and probable 
result of the negligence. Third, there must be no efficient 
intervening cause.  

Greening v. School Dist. of Millard ........................ 729 
32. The due process clause of the 14th amendment to the U.S.  

Constitution prohibits a state from using an evidentiary 
presumption which relieves the state of its burden of persuasion 
beyond a reasonable doubt of every essential element ofa crime.  
State v. Hruza ....................................... 837
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33. A presumption which permits the fact finder to find the inferred 
fact beyond a reasonable doubt, and concerning which it can at 
least be said with reasonable assurance that the presumed fact is 
more likely than not to flow from the proved fact on which it is 
made to depend, affords due process.  
Statev. Hruza ........................................ 837 

34. The person seeking postconviction relief bears the burden of 
establishing the basis for relief.  
State v. Bradford ..................................... 908 

35. One of the elements of an ineffective assistance of counsel claim is 
a showing of how the defendant was prejudiced in the defense of 
his case as a result of his attorney's actions or inactions.  
Statev. Meis ......................................... 935 

Property 
1. Three main factors determine whether an article, or combination 

of articles, is a fixture. They are (1) whether the article or articles 
are actually annexed to the realty, or something appurtenant 
thereto; (2) whether the article or articles have been appropriated 
to the use or purpose of that part of the realty with which it is or 
they are connected; and (3) whether the party making the 
annexation intended to make the article or articles a permanent 
accession to the freehold.  
Metropolitan Life Ins. Co. v. Reeves ....................... 299 

2. The intention of the annexing party to make the article or articles 
a permanent accession to the realty is the factor which is typically 
given the most weight.  
Metropolitan Life Ins. Co. v. Reeves ....................... 299 

3. When the rights of third parties are not adversely affected, and 
unless otherwise controlled by statute or unless the articles were so 
completely merged with the realty as to prevent their removal 
without material injury to the latter, the Nebraska Supreme Court 
generally will uphold the characterization put upon the articles as 
fixtures or nonfixtures by parties to a purchase contract.  
Metropolitan Life Ins. Co. v. Reeves ....................... 299 

4. An action to set aside transfers of property on the basis they were 
made as the result of undue influence is one in equity.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

5. Undue influence sufficient to defeat a transfer of property is such 
manipulation as destroys the free agency of the transferor and 
substitutes another's purpose for that of the transferor.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

6. The elements which must be proved in order to vitiate a transfer of 
property on the ground of undue influence are that (1) the 
transferor was subject to undue influence, (2) there was an 
opportunity to exercise such influence, (3) there was a disposition 
to exercise such influence, and (4) the transfer was clearly made as
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the result of such influence.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

Property Division 
I. When awarding property in a dissolution of marriage, property 

acquired by one of the parties through gift or inheritance 
ordinarily is set off to the individual receiving the inheritance or 
gift and is not considered a part of the marital estate.  
Sullivan v. Sullivan .................................... 273 

2. An appropriate division of marital property must turn on 
reasonableness and the circumstances of each particular case in 
the light of the factors set forth in Neb. Rev. Stat. § 42-365 
(Reissue 1984).  
Sullivan v. Sullivan .................................... 273 

3. The "one-third to one-half" rule in dividing marital property is of 
particular significance when the marriage is of long duration and 
the parties are the parents of all the children involved.  
Sullivan v. Sullivan .................................... 273 

4. The debts of the parties in dissolution proceedings are facts and 
circumstances to be considered in the property division.  
Sullivan v. Sullivan .................................... 273 

Proximate Cause 
1. It is the plaintiff's burden to establish the proximate cause of his 

injury.  
Hahn v. Weber & Sons Co. .............................. 426 

2. Where the evidence as to proximate cause is in conflict, a question 
is presented for the trier of fact, and the plaintiff is not entitled to 
recover as a matter of law.  
Hahn v. Weber & Sons Co. .............................. 426 

3. Where the injury is the result of two separate, independent causes, 
and the defendant is responsible for only one of the causes, the 
plaintiff must establish that the entire damage would have 
occurred from the cause for which the defendant is liable or 
establish the amount of damage directly caused by the defendant's 
negligence.  
Hahn v. Weber& Sons Co ............................... 426 

4. There are three basic requirements in establishing proximate 
cause. First, the negligence must be such that "without which the 
injury would not have occurred," commonly known as the "but 
for" rule. Second, the injury must be the natural and probable 
result of the negligence. Third, there must be no efficient 
intervening cause.  
Greening v. School Dist. of Millard ........................ 729 

5. A defendant's conduct is a cause of the event if the event would 
not have occurred but for that conduct; conversely, the 
defendant's conduct is not a cause of the event if the event would
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have occurred without it.  
Greening v. School Dist. of Millard ........................ 729 

6. To impose liability on an employer for negligently entrusting work 

to an employee incompetent to perform such work, a plaintiff 

must not only show that the employer negligently selected a 

person incapable of performing the work but also show that the 

conduct of the incompetent employee was a proximate cause of 

injury to another. The employee's characteristic, quality, or 

deficiency must proximately cause the harm producing injury to 

another.  
Greening v. School Dist. of Millard ........................ 729 

Public Health and Welfare 
I. The consideration of an application for a certificate of need is 

governed by three authorities: the Nebraska Health Care 

Certificate of Need Act, regulations promulgated under that act, 

and the Nebraska state health plan.  
Department of Health v. Grand Island Health Care .......... 587 

2. In an appeal of a decision to grant a certificate of need, the party 

appealing that decision shall bear the burden of proof that the 

application does not meet the applicable criteria.  
Department of Health v. Grand Island Health Care .......... 587 

Public Officers and Employees 
In public official libel cases the facts are subject to heightened judicial 

scrutiny on appeal.  
Deaver v. Hinel ....................................... 529 

Public Policy 
The right of confrontation must occasionally give way to 

considerations of public policy and the necessities of the case.  

State v. Warford ...................................... 368 

Public Service Commission 
I. In an appeal from the Nebraska Public Service Commission, this 

court cannot disturb findings of the commission unless it appears 

that some requirements of the law have been violated or 

disregarded or that the result reached cannot reasonably be 

derived from the facts proved, and therefore is arbitrary, 

capricious, or unreasonable.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

2. Matters of fact known to the Nebraska Public Service 

Commission members are not evidence and are not bases for 

findings of fact. Furthermore, the commission may not rely on 

reports and data of its own staff in making such findings without 

introducing such reports and data in evidence so as to afford 

interested parties an opportunity to meet them. The record on its 

face must reflect an adequate basis from which the commission
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can base a decision.  
In re Application of Northwestern Bell Tel. Co. .............. 415 

3. In hearings before the Nebraska Public Service Commission, 
financial data of an applicant may fall within the realm of trade 
secrets.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

4. In a hearing before the Nebraska Public Service Commission, 
when deciding whether to publicly disclose information which the 
commission has found to be relevant and necessary for its 
proceedings and which a party contends to be in the nature of a 
trade secret or confidential research, development, or commercial 
information, the commission should proceed as follows: First, it 
should determine whether the information is a trade secret or 
confidential commercial information. In considering this matter 
the burden is on the party seeking to prevent disclosure. Second, 
the commission should weigh the competing interests. In doing so 
it should consider, inter alia, the financial or competitive harm to 
the party seeking to prevent disclosure; whether disclosure will aid 
the commission in its duties; whether disclosure serves or might 
harm the public interest; and whether alternatives to full 
disclosure exist.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

5. Some factors to be considered in determining whether given 
information is one's trade secret are (1) the extent to which the 
information is known outside of his business, (2) the extent to 
which it is known by employees and others involved in his 
business, (3) the extent of measures taken by him to guard the 
secrecy of the information, (4) the value of the information to him 
and his competitors, (5) the amount of effort or money expended 
by him in developing the information, and (6) the ease or 
difficulty with which the information could be properly acquired 
or duplicated by others.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

Public Utilities 
I. District courts have power to protect a supplier of natural gas 

from municipal action which deprives it of a fair, reasonable, and 
compensatory rate, and power to protect a consumer of such gas 
from an arbitrary, unreasonable, and confiscatory rate.  
Reimer v. K N Energy, Inc ............................... 142 

2. The setting of natural gas rates is a legislative act.  
Reimer v. K N Energy, Inc ............................... 142 

3. The Nebraska Power Review Board exists to avoid and eliminate 
conflict and competition among suppliers of electricity, to avoid 
and eliminate duplication of facilities and resources, and to 
facilitate the settlement of rate disputes; all to the end of providing 
Nebraskans with adequate electric service at as low an overall cost
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as possible.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

4. Payment of another's past-due electric use charges is not a term 

"under which service is to be furnished" of the nature which Neb.  

Rev. Stat. § 70-1017 (Reissue 1981) empowers the Nebraska 

Power Review Board to consider.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

Rates 
I. District courts have power to protect a supplier of natural gas 

from municipal action which deprives it of a fair, reasonable, and 

compensatory rate, and power to protect a consumer of such gas 

from an arbitrary, unreasonable, and confiscatory rate.  

Reimer v. K N Energy, Inc. .............................. 142 

2. The setting of natural gas rates is a legislative act.  

Reimer v. K N Energy, Inc. .............................. 142 

Ratification 
The rule that affirmance of an unauthorized transaction can be 

inferred from a failure to repudiate presupposes the existence of a 

principal-agent relationship and applies where an agent has acted 

beyond his or her authority.  
Herman v. Bonanza Bldgs., Inc........................... 474 

Real Estate 
1. A filing is ineffective, when Neb. Rev. Stat. § 76-238 (Reissue 

1981) is not followed, only as to those without notice.  
How v. Baker ........................................ 100 

2. A good faith purchaser of land is one who purchases for valuable 

consideration without notice of any suspicious circumstances 

which would put a prudent person on inquiry.  
H ow v. Baker .......................................... 100 

3. Under Nebraska real estate statutes these are unfair trade 

practices: failing to deliver within a reasonable time a completed 

copy of any purchase agreement or offer to buy or sell real estate 

to the purchaser and to the seller, and acting for more than one 

party in a transaction without the knowledge of all parties for 

whom he acts.  
Firmature v. Brannon .................................. 123 

4. A real estate broker is an agent owing a fiduciary duty (1) to use 

reasonable care, skill, and diligence in procuring the greatest 

advantage for his client, and (2) to act honestly and in good faith, 

making full disclosures to his client of all material facts affecting 

his interests.  
Firmature v. Brannon .................................. 123 

5. The burden of proof is upon the real estate agent to show that he 

satisfied the fiduciary duties he owed his principal.  
Firmature v. Brannon .................................. 123
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6. A commission cannot be collected by the real estate broker for his 
services if he has willfully disregarded, in a material respect, an 
obligation which the law devolves upon him by reason of his 
agency.  
Firmaturev. Brannon ................................... 123 

7. An option to purchase real estate is a unilateral contract by which 
the owner of the property agrees with the holder of the option that 
the optionee has the right to buy the property according to the 
terms and conditions of the contract.  
In re Estate of Michels .................................. 286 

8. A right of first refusal is the right to have first opportunity to 
purchase real estate when such becomes available, or the right to 
meet any other offer.  
Abboud v. Lakeview, Inc. .............................. 568 

9. If the grantee of a fee simple condition subsequent does not 
adhere to the conditions in the deed, the grantor may exercise its 
right of reentry in an action to terminate the estate, such as an 
action in ejectment.  
Abboud v. Lakeview, Inc. .............................. 568 

10. The alienability of a right of reentry is controlled by statute in 
Nebraska.  
Abboud v. Lakeview, Inc. .............................. 568 

11. The effect ofNeb. Rev. Stat. § 76-2,102 (Reissue 1981) is to limit 
the duration of certain future interests, including a right of 
reentry, to 30 years.  
Abboud v. Lakeview, Inc. ............................... 568 

12. A key distinction between language creating a conditioned fee and 
that creating a public trust involves words of reversion in the 
former.  
Abboudv. Lakeview, Inc. ............................... 568 

Rebuttal Evidence 
As a general rule, rebuttal witnesses need not be endorsed on the 

information.  
Statev. Ellis ......................................... 779 

Records 
1. Where a bill of exceptions is not filed in the Nebraska Supreme 

Court, the judgment appealed from will be affirmed if the 
pleadings support the judgment.  
Statev.M eints ......................................... 199 
Statev.G olgert ........................................ 950 

2. As required by Neb. Rev. Stat. § 25-1905 (Reissue 1985), to confer 
jurisdiction on a district court for proceedings in error, a proper 
transcript must be filed with the district court within I calendar 
month after rendition of a final judgment or order to be reviewed.
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See Neb. Rev. Stat. § 25-1931 (Reissue 1985).  
Clark v. Cornwell ..................................... 282 

3. The responsibility for filing the bill of exceptions is that of the 
appellant.  
Collins v. Baker's Supermarkets .......................... 365 

4. A defendant must be given notice and an opportunity to attend 
and participate by counsel in a proceeding to determine the 
competency of a child victim to testify in a sexual assault case. A 
record of such a proceeding must be made and preserved.  
State v. Warford ..................................... 368 

5. The absence of the court reporter does not prevent a defendant 
from obtaining a record of an arraignment proceeding.  
State v. Blue ......................................... 379 

6. No defendant who pleads guilty may be imprisoned for any 
offense, whether a traffic infraction, misdemeanor, or felony, 
absent a knowing and intelligent waiver of his rights as provided 
for by the Boykin-Turner rule. A voluntary and intelligent waiver 
of these rights must affirmatively appear from the record.  
State v. Blue ......................................... 379 

7. A verbatim transcript of the rendition of a guilty plea is not 
constitutionally required, nor does absence of such a transcript 
require a finding that the plea was invalid. A checklist or other 
docket entry which is sufficiently complete can establish a valid 
waiver.  
Statev. Blue ......................................... 379 

8. Ordinarily, the district court should not permit a defendant 
entering either a plea of guilty or nolo contendere to waive the 
presence of the court reporter.  
Statev. Blue ......................................... 379 

9. In an appeal to the district court under Neb. Rev. Stat. § 48-638 
(Reissue 1984), by the Commissioner of Labor, the filing of the 
transcript required by the statute is not jurisdictional.  
Sorensen v. Bernhardt ................................. 395 

10. Matters of fact known to the Nebraska Public Service 
Commission members are not evidence and are not bases for 
findings of fact. Furthermore, the commission may not rely on 
reports and data of its own staff in making such findings without 
introducing such reports and data in evidence so as to afford 
interested parties an opportunity to meet them. The record on its 
face must reflect an adequate basis from which the commission 
can base a decision.  
In re Application of Northwestern Bell Tel. Co . .............. 415 

11. An assignment of error requiring examination of evidence cannot 
prevail on appeal in the absence of a proper bill of exceptions.  
State v. Dittrich ...................................... 461
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12. In a case on appeal it is the responsibility of an appellant to see 
that the record in this court contains all of the matters which an 
appellant wants this court to consider in deciding the case.  
Statev. Isikoff ......................... .............. 679 

13. Where errors claimed on appeal require an examination of the bill 
of exceptions which has not been filed in this court, we are unable 
to give consideration to the errors assigned.  
Bestmann v. Vitek .................................... 758 

14. A court may take judicial notice of the records in the case before 
it.  

Statev. Nearhood ..................................... 768 

15. While a recital in a journal entry appearing in the transcript is 
presumptively true, an affirmative showing in the bill of 
exceptions that it is not true prevails over the presumption.  
State v. Painter ....................................... 808 

16. Where a guilty plea would inevitably result in jail time for the 
defendant, the record must demonstrate that the defendant knew 
of the mandatory minimum jail sentence as well as the maximum 
range of penalties in order for the plea to be considered intelligent 
and voluntary.  

Statev. Stastny ........................................ 903 

17. Where evidence or rulings do not appear in the record, they 
cannot be considered on appeal.  
Statev. Meis .......................... .............. 935 

18. When a transcript, containing the pleadings and order in 
question, is sufficient to present the issue for appellate 
disposition, a bill of exceptions is unnecessary to preserve an 
alleged error of law regarding the proceedings under review.  
State v. Golgert ...................................... 950 

Rescission 

A proceeding to rescind a written instrument is an equity action.  
Feev. Fee ........................................... 128 

Restitution 

The "presumption" contained in Neb. Rev. Stat. § 28-611(4) (Cum.  
Supp. 1984) that the drawer of an insufficient-fund check who, 
after notice, does not make it good knew of the insufficiency when 
issuing the check is only a permissible inference of fact.  
State v. Hruza ....................................... 837 

Revocation 

An otherwise petty offense remains such, notwithstanding the 
authority to revoke one's driver's license.
State v. Lynch 89..............
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Right to Counsel 
1. In a criminal action a defendant is entitled not only to counsel but 

to effective assistance of counsel.  
State v. Apodaca ..................................... 258 

2. For purposes of an enhanced penalty, as prescribed by Neb. Rev.  
Stat. § 39-669.07 (Reissue 1984), the State must prove a prior 
conviction of the defendant, showing that the defendant had, or 
waived, counsel at the time of such prior conviction.  
State v. Hamblin ...................................... 469 

3. An enhancement proceeding may not be used to collaterally 
attack a previous conviction used to enhance a penalty, when a 
defendant, on whom the enhanced penalty is to be imposed, had, 
or waived, counsel at the time of the previous conviction.  
State v. Hamblin ...................................... 469 

4. If a defendant indicates during the course of custodial 
interrogation the desire to consult with an attorney before 
answering any questions, interrogation must cease until an 
attorney is present.  
State v. Saylor ....................................... 694 

5. Once the sixth amendment right to counsel has attached, the State 
must honor that right and may not secretly and deliberately 
interrogate the defendant in the absence of counsel.  
State v. Saylor ....................................... 694 

6. A person's 6th and 14th amendments right to counsel attaches 
only at or after the time that adversary judicial proceedings have 
been initiated against him.  
State v. Saylor ....................................... 694 

7. The right to counsel attaches at or after the initiation of adversary 
judicial criminal proceedings-whether by way of formal charge, 
preliminary hearing, indictment, information, or arraignment.  
State v. Saylor ....................................... 694 

8. The sixth amendment right to counsel does not attach until after 
the initiation of formal charges.  
State v. Saylor ....................................... 694 

9. The purpose of the sixth amendment is to assure in any criminal 
prosecution that the accused shall not be left to his own devices in 
facing the prosecutorial forces of organized society.  
State v. Saylor ....................................... 694 

Rules of Evidence 
I. A conviction of the offense of issuing a bad check in violation of 

Neb. Rev. Stat. § 28-611 (Reissue 1985) is, as a matter of law, a 
crime involving dishonesty or false statement for the purpose of 
Neb. Evid. R. 609(l)(b) (Neb. Rev. Stat. § 27-609(l)(b) (Reissue 
1985)).  
State v. Fleming ...................................... 169
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2. As defined in Neb. Evid. R. 801(3) (Neb. Rev. Stat. § 27-801(3) 
(Reissue 1985)), hearsay is a statement, other than one made by 
the declarant while testifying at the trial or hearing, offered in 
evidence to prove the truth of the matter asserted.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

3. A verbal act, which is an operative fact resulting in legal 
consequences, is not hearsay within the meaning of Neb. Evid. R.  
801(3) (Neb. Rev. Stat. § 27-801(3) (Reissue 1985)) and, 
therefore, is not inadmissible hearsay prohibited by Neb. Evid. R.  
802 (Neb. Rev. Stat. § 27-802 (Reissue 1985)).  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

4. Where testimony is offered to establish existence of a statement 
rather than to prove truth of that statement, the hearsay rule does 
not apply.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

5. To constitute reversible error contemplated in Neb. Evid. R.  
103(1) (Neb. Rev. Stat. § 27-103(1) (Reissue 1985)), admission or 
exclusion of evidence must unfairly prejudice a substantial right 
of a litigant complaining about such evidence admitted or 
excluded.  
Alliance Nat. Bank v. State Surety Co ..................... 403 

6. As prescribed by Neb. Evid. R. 104 (Neb. Rev. Stat. § 27-104 
(Reissue 1985)), preliminary questions concerning the 
qualification of a person to be a witness, the existence of a 
privilege, or the admissibility of evidence shall be determined by 
the judge.  
State v. Irish ......................................... 578 

7. "A witness may not testify to a matter unless evidence is 
introduced sufficient to support a finding that he has personal 
knowledge of the matter. Evidence to prove personal knowledge 
may, but need not, consist of the testimony of the witness himself.  
This rule is subject to the provisions of section 27-703, relating to 
opinion testimony by expert witnesses." Neb. Evid. R. 602 (Neb.  
Rev. Stat. § 27-602 (Reissue 1985)).  
Statev. Irish ......................................... 578 

8. As characterized in Neb. Evid. R. 504(2) (Neb. Rev. Stat.  
§ 27-504(2) (Reissue 1985)), a patient's privilege to prevent any 
other person from disclosing confidential communications 
extends only to communications made for the purposes of 
diagnosis or treatment of his physical, mental, or emotional 
condition.  
State v. Irish ......................................... 578 

9. A party attempting to exclude evidence on the basis of the 
physician-patient privilege, prescribed by Neb. Evid. R. 504 (Neb.  
Rev. Stat. § 27-504 (Reissue 1985)), has the burden of proving 
that the information obtained by the physician falls within the
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strict ambit of that rule of evidence.  
State v. Irish ......................................... 578 

10. A proponent, seeking admissibility of a document under Neb.  

Evid. R. 803(5) (Neb. Rev. Stat. § 27-803(5) (Reissue 1985)), the 

business records exception to the hearsay rule, must establish: 
First, the activity recorded must be a type which regularly occurs 
in the course of the business' day-to-day activity. Second, the 

record must have been made as a part of a regular business 

practice at or near the time of the event recorded. Third, the 

record must be authenticated by a custodian or other qualified 
witness.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

11. Evidential use of summaries rests within the sound discretion of 

the trial judge, whose action in allowing their use may not be 

disturbed by an appellate court except for an abuse of discretion.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

12. For admission of an exhibit into evidence pursuant to Neb. Evid.  

R. 1006 (Neb. Rev. Stat. § 27-1006 (Reissue 1985)), the proponent 

of a written summary must: (1) Reasonably identify the existing 

and underlying documents summarized, including identification 
of the ultimate source of documentary information contained in 
the proposed summary; (2) Show that the original documents or 

duplicates underlying the proposed summary and the data 

contained in those underlying documents are otherwise admissible 
evidence; (3) Have served a copy of the proposed summary on the 

opposing party, sufficiently in advance of intended use of the 

summary, and have provided the opposing party with a 

reasonable time and place for examination of the available 

documents underlying such summary; and (4) Establish that the 

documents underlying the summary are voluminous.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

13. Relevant evidence means evidence having any tendency to make 

the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it 

would be without the evidence. Neb. Evid. R. 401 (Neb. Rev. Stat.  
§ 27-401 (Reissue 1985)).  
Crowder v. Aurora Co-op Elev. Co........................ 704 

14. The credibility of a witness may be attacked by any party, 
including the party calling him. Neb. Evid. R. 607 (Neb. Rev.  

Stat. § 27-607 (Reissue 1985)).  
State v. Robertson .................................... 825 

Rules of the Supreme Court 
1. To be considered by the Supreme Court, errors must be assigned 

and discussed in the brief of the one alleging error. Neb. Ct. R. of 

Prac. 9D(1)d (rev. 1983).  
Feev.Fee ............................................. 128 
Statev. Irish ........................................... 814
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2. This court reserves the right to note and correct plain error which 
appears on the face of the record in furtherance of the interests of 
substantial justice.  
Omaha Nat. Bank v. Spire .............................. 209 

Sales 
I. One who receives goods from another for resale to a third person 

is not thereby the other's agent unless the former's duty is to act 
primarily for the benefit of the one delivering the goods.  
Herman v. Bonanza Bldgs., Inc........................... 474 

2. Whether a transaction involving both a transfer of goods and the 
performance of labor is the sale of "goods" as contemplated by 
Neb. U.C.C. § 2-102 (Reissue 1980) (and thus within the purview 
of the code) or the sale of "services" (and thus not within the 
purview of the code) depends upon the predominant purpose of 
the transaction. If that predominant purpose is the rendition of a 
service with the goods incidentally involved, the transaction is not 
the sale of goods; if, on the other hand, the predominant purpose 
is the transfer of goods with labor incidentally involved, the 
transaction does constitute the sale of goods.  
Herman v. Bonanza Bldgs., Inc........................... 474 

3. An express common-law warranty arises when, to induce a sale, 
the seller makes a statement of fact representing the quality or 
character of the thing sold, which statement is reasonably relied 
upon by the buyer.  
Herman v. Bonanza Bldgs., Inc........................... 474 

4. An advertisement may create an express common-law warranty.  
Herman v. Bonanza Bldgs., Inc........................... 474 

5. The lack of privity between an ultimate consumer and 
manufacturer does not preclude an action by the ultimate 
consumer against the manufacturer for recovery of economic 
losses caused by the manufacturer's breach of an express 
common-law warranty made by it.  
Herman v. Bonanza Bldgs., Inc........................... 474 

6. The obligation of the seller is to transfer and deliver and that of 
the buyer is to accept and pay in accordance with the contract.  
Neb. U.C.C. § 2-301 (Reissue 1980).  
Crowder v. Aurora Co-op Elev. Co........................ 704 

7. Delivery is the voluntary transfer of possession and may be 
defined as an act by which a seller parts with possession and a 
buyer acquires possession. Delivery occurs whenever a seller does 
everything necessary to put goods completely and unconditionally 
at buyer's disposal.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

8. Tender, required by Neb. U.C.C. § 2-503 (Reissue 1980), 
contemplates an offer coupled with a present ability to fulfill all
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the conditions resting on the tendering party and must be followed 
by actual performance if the other party shows himself ready to 
proceed.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

9. In a contract calling for the delivery of goods by the seller at a 
specified place, tender ordinarily requires physical delivery of the 
goods at the destination specified in the contract.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

10. As contemplated in Neb. U.C.C. § 2-507(1) (Reissue 1980), 
tender is essential in fixing certain rights and duties attendant to a 
contract for sale of goods.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

Search and Seizure 
1. An officer may seize evidence and contraband which is in "plain 

view" without a warrant if he or she has the right to be in the 
position where such officer has that view.  
Statev. West ......................................... 241 

2. When a person is legally arrested for an offense, whatever is found 
upon that person or in that person's control which it is unlawful 
for the person to have and which may be used to prove the offense 
may be seized and held as evidence in the prosecution.  
State v. Evans ........................................ 383 

3. It is not necessary that an actual formal arrest occur before a 
search is undertaken as long as probable cause for arrest does exist 
prior to the search.  
Statev.Evans ........................................ 383 

4. The criterion for admissibility of evidence under the "inevitable 
discovery" doctrine requires that the evidence ultimately or 
inevitably "would have been discovered," not "could have been 
discovered." 
Statev. Evans ........................................ 383 

5. If the State shows by a preponderance of the evidence that, 
disregarding any police misconduct in obtaining the evidence in 
question, the disputed or controversial evidence would have been 
produced or obtained by proper police investigation entirely 
independent of the illegal investigative conduct, then such 
evidence is admissible pursuant to the "inevitable discovery" 
doctrine.  
Statev. Evans ........................................ 383 

6. As an exception to the exclusionary rule, the "inevitable 
discovery" doctrine may be applied for admissibility of evidence 
only where the State demonstrates that the evidence in question 
inevitably would have been discovered during lawful police 
investigation without aid or benefit from police misconduct or 
error.  
State v. Evans ........................................ 383
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7. Police deception which is not coercive in nature will not invalidate 
a consent to search if the record otherwise shows the consent to 
have been voluntary.  
Statev.Peery ........................................ 556 

8. The voluntariness of a consent to search is a question of fact and 
will not be disturbed on appeal unless clearly wrong.  
Statev.Peery .......................................... 556 

9. Absent a reasonable expectation of privacy, there can be no 
unreasonable search.  
Statev.Peery ........................................ 556 

Self-Incrimination 
I. Although a probation revocation proceeding must comport with 

the requirements of due process as set out in Neb. Rev. Stat.  
§ 29-2267 (Reissue 1985), it is not a criminal proceeding. The 
privilege against compelled self-incrimination does not attach.  
State v. Burow ....................................... 867 

2. Due process does not require that a probationer be given notice of 
the privilege against self-incrimination prior to admitting to 
allegations contained in an application to revoke probation.  
Statev.Burow ......................... .............. 867 

3. Admitting to violating probation is not admitting to a crime.  
When the admission is used to revoke probation, the right to 
remain silent does not arise.  
State v. Burow ........................... ............ 867 

Sentences 
I. The comparative review required by Neb. Rev. Stat. § 29-2521.03 

(Reissue 1985) does not apply to a death sentence which was 
imposed and became final prior to the effective date of the statute.  
Statev. Rust ......................................... 150 
State v. Peery ........................................ 556 

2. A legislative body is not required to select the least severe penalty 
possible for a crime, so long as the penalty selected is not cruelly 
inhumane or disproportionate to the crime involved.  
State v. Rust ......................................... 150 

3. Presentence investigations may be considered in homicide 
sentencing proceedings.  
State v. Rust . ........................................ 150 

4. The right of confrontation does not attach to the use of 
presentence reports in capital sentencing proceedings.  
Statev. Rust ......................................... 150 

5. In the absence of an abuse of discretion, a sentence imposed 
within the statutory limits will not be disturbed on appeal.  
Statev. Bridger ........................................ 250 
Statev. H enn .......................................... 280 
State v. C layburn ...................................... 333
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Statev. W allace ........................................ 465 
Statev. B ovill .......................................... 764 
Statev. N earhood ...................................... 768 
Statev. C ain ........................................... 796 
Statev. Lynch ......................................... 849 
Statev. Roggenbach .................................... 866 

6. In pronouncing sentence for a defendant charged and found 
guilty of sexual assault on a child, the inadvertent addition of the 
words "first degree" is mere surplusage and does not affect the 
validity of a sentence which is regular in all other respects.  
State v. Todd ........................................ 462 

7. Nonprejudicial error cannot be the basis for vacating a judgment 
or sentence.  
State v. Wallace ...................................... 465 

8. The granting of probation as opposed to imposing of a sentence is 
a matter which is left to the sound discretion of the trial court, and 
absent a showing of abuse, this court will not on appeal disturb 
the trial court's denial of probation.  
State v. Bovill ........................................ 764 

9. In order to release a person from a sentence of imprisonment by 
habeas corpus, it must appear that the sentence was absolutely 
void.  
Hrbek v. Shortridge .................... .............. 785 

10. One may not receive a more severe sentence because he or she pled 
not guilty and put the State to the expense of a trial. Nevertheless, 
when attempting to determine whether the defendant is a proper 
candidate for probation and rehabilitation, the court, of 
necessity, must consider whether the defendant acknowledges his 
or her gui It.  
State v. Winsley ...................................... 788 

11. It is within the discretion of the trial court to direct that sentences 
imposed for separate crimes be served consecutively, as opposed 
to concurrently.  
Statev. Irish ......................................... 814 

12. Probation is a sentence and not part of a quasi-contract wherein 
the court offers something which the defendant is free to accept or 
reject.  
State v. Lynch ....................................... 849 

13. It is proper for a judge to base his or her rejection of probation as a 
sentencing alternative upon a defendant's presentence statements.  
State v. Lynch ....................................... 849 

14. It is impermissible for a sentencing court to require that a 
sentence, otherwise properly imposed, shall be served 
consecutively to a possible future sentence on pending criminal 
charges not disposed of at the time of sentencing.  
State v. Blevins and McConnell ........................... 864
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Sexual Assault 

I. Before closed-circuit television may be used to present the 
examination of a child victim in a sexual assault case, a showing 
must be made of a compelling need to protect the child from 
further injury or that the child is intimidated by the presence of 
the defendant during the examination.  
Statev.Warford ...................................... 368 

2. Where closed-circuit television is used to present the examination 
of a child victim in a sexual assault case, the camera must be 
situated so as to permit a view of all persons (other than the 
cameraman) in the room where the examination is conducted; the 
defendant must be able to communicate with his counsel at all 
times; and the court must be able to interrupt the questioning 
whenever necessary to permit counsel to make evidentiary 
objections and obtain rulings as the examination proceeds.  
State v. Warford ...................................... 368 

3. A defendant must be given notice and an opportunity to attend 
and participate by counsel in a proceeding to determine the 
competency of a child victim to testify in a sexual assault case. A 
record of such a proceeding must be made and preserved.  
Statev.W arford ....................................... 368 
State v. Todd ........................................ .462 

4. Neb. Rev. Stat. § 28-320(1)(b) (Reissue 1985) requires only that 
the State prove that the sexual contact took place and that the 

actor knew or should have known that the victim was mentally or 
physically incapable of resisting the actor's aggressions.  
lnrelnterestofJ.M................................... 609 

5. The general rule is that testimony of the victim of a sexual assault 
must be corroborated as to material facts and circumstances 
which tend to support the victim's testimony and from which, 
together with the victim's testimony as to the principal fact, an 
inference of guilt may be drawn. Corroboration of the principal 
act constituting the offense is not required.  
In re InterestofJ.M. .................................. 609 

6. Whatever basis there may have been for assuming that the 
common-law rule of spousal exclusion was applicable under the 

former rape law of this state, such assumption was effectively 
abrogated by the Legislature when it enacted the present sexual 
assault statute, Neb. Rev. Stat. § 28-319 (Reissue 1985). No 
person possesses the privilege of subjecting another person, 
whether related or not by blood or marriage, to sexual penetration 
and to overcoming the victim by force, threat of force, express or 
implied, coercion, or deception.  
State v. Willis ........................................ 844
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Special Assessments 
I. A property owner may collaterally attack a special assessment 

only for fraud, actual or constructive, a fundamental defect, or a 
want of jurisdiction.  
Grube v. City of Ogallala ................................ 640 

2. To sustain a collateral attack on a special assessment, it is 
necessary that the evidence support a determination that in fact 
the property in question was not and could not be specially 
benefited by the particular improvement.  
Grube v. City of Ogallala ................................ 640 

3. A property owner who attacks a special assessment as void has the 
burden of establishing its invalidity.  
Grubev.CityofOgallala ................... ............ 640 

4. A collateral attack upon a special assessment is a proceeding in 
equity, which this court reviews de novo on the record.  
Grube v. City of Ogallala ................................ 640 

5. It is a question of fact whether or not a property which has been 
specially assessed has or will benefit from an improvement 
project.  
Grubev. City of Ogallala ................................ 640 

6. Where it is alleged and proved that the physical facts are such that 
the property was not and could not be specially benefited, the levy 
may be held to be arbitrary, constructively fraudulent, and 
therefore void.  
Grube v. City of Ogallala ................................ 640 

Standing 
I. In order to maintain an action, one must have some legal interest 

in the outcome of the litigation.  
Reimer v. K N Energy, Inc ............................... 142 

2. In order to maintain an action to enforce private rights, a plaintiff 
must show that he or she will be benefited by the relief to be 
granted.  

Reimer v. K N Energy, Inc ............................... 142 
3. One whose actions are clearly proscribed by a statute which is not 

overbroad cannot complain of its vagueness as applied to the 
actions of others.  
In re Interest of Siebert ................................. 454 

4. To have standing to challenge a vague statute, one must not have 
engaged in conduct which is clearly proscribed by the statute, and 
cannot complain of the vagueness of the law as applied to the 
conduct of others.  
Midwest Messenger Assn. v. Spire ......................... 748 

5. A litigant who would receive no benefit from a declaration of 
invalidity has no standing to challenge the constitutionality of a 
statute.  

State v. Lynch ........................................ 849
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States 
I. When a state enters into an interstate compact with another state 

and the compact is approved by Congress, the state surrenders a 
portion of its sovereignty and may not unilaterally legislate so as 
to place burdens on the compact in question.  
In re Applications A-15995 and A-16006 .................... 430 

2. The state is not prohibited from passing legislation regarding the 
same subject matter as a compact.  
In re Applications A- 15995 and A-1 6006 .................... 430 

3. The state may utilize its police power to protect its sources of 
revenue and assure collection of taxes.  
Midwest Messenger Assn. v. Spire ......................... 748 

4. The due process clause of the 14th amendment to the U.S.  
Constitution prohibits a state from using an evidentiary 
presumption which relieves the state of its burden of persuasion 
beyond a reasonable doubt of every essential element of a crime.  
Statev.Hruza ....................................... 837 

Statutes 
1. An action for a declaratory judgment is an appropriate remedy to 

determine the validity, construction, or interpretation of a statute.  
Mullendore v. School Dist. No. I .......................... 28 
Midwest Messenger Assn. v. Spire ......................... 748 

2. A declaratory judgment is an appropriate method to challenge 
constitutionality of a tax statute.  
Mullendore v. School Dist. No. I .......................... 28 

3. In considering and applying a statute it is the obligation of this 
court to determine and give effect to the purpose and intention of 
the Legislature as ascertained from the entire language thereof 
considered in its plain, ordinary, and popular sense.  
Clinchard v. White .................................... 139 

4. Where the words of a statute are plain and unambiguous, no 
interpretation is needed to ascertain their meaning, and in the 
absence of anything to indicate the contrary, words will be given 
their ordinary meaning.  
Clinchard v. White .................................... 139 
Midwest Messenger Assn. v. Spire ......................... 748 
State v. Carlson ...................................... 874 

5. Neb. Rev. Stat. § 81-1932 (Reissue 1981) is a criminal statute and 
must be strictly construed.  
Collins v. Baker's Supermarkets .......................... 365 

6. All that is required, when not dealing with a fundamental right or 
suspect class, is that there be a rational relationship between a 
legitimate state interest and the statutory means selected by the 
Legislature to accomplish that purpose.  
Porter v. Jensen ...................................... 438
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7. Treating occupational drivers the same as pleasure drivers under 
the implied consent statutes does not violate the equal protection 
clause found in the 14th amendment to the U.S. Constitution.  
Porter v. Jensen ...................................... 438 

8. The definition of a crime must be of sufficient definiteness as to 
provide ascertainable standards of guilt such as to inform those 
subject thereto of the conduct which will render them liable to 
punishment thereunder.  
In re Interest of Siebert ................................. 454 
State v. Lynch ....................................... 849 

9. One whose actions are clearly proscribed by a statute which is not 
overbroad cannot complain of its vagueness as applied to the 
actions of others.  
In re Interest of Siebert ................................. 454 

10. The Legislature is empowered to regulate and restrict the right to 
contract to preserve and protect the public health, safety, or 
welfare of the citizens of this state.  
Midwest Messenger Assn. v. Spire ......................... 748 

11. In a facial challenge to the overbreadth and vagueness of a law, 
that is, a claim that the law is invalid in toto and therefore 
incapable of any valid application, a court's first task is to 
determine whether the enactment reaches a substantial amount of 
constitutionally protected conduct. If it does not, then the 
overbreadth challenge fails. The court then examines the facial 
vagueness challenge and, assuming the enactment implicates no 
constitutionally protected conduct, upholds the challenge only if 
the enactment is impermissibly vague in all its applications.  
Midwest Messenger Assn. v. Spire ......................... 748 

12. To have standing to challenge a vague statute, one must not have 
engaged in conduct which is clearly proscribed by the statute, and 
cannot complain of the vagueness of the law as applied to the 
conduct of others.  
Midwest Messenger Assn. v. Spire ......................... 748 

13. Neb. Rev. Stat. § 2-1221 (Cum. Supp. 1984) held constitutional.  
Midwest Messenger Assn. v. Spire ......................... 748 

14. In order for a claim of unconstitutionality of a statute to be 
considered by this court, that issue must have been raised properly 
in the trial court.  
State v. Thomas ...................................... 759 

15. Where a plain and unavoidable repugnancy exists between a prior 
existing statute and new legislation, the former statute will be 
deemed to have been repealed by implication by the enaction of 
the more recent statute.  
Statev. Retzlaff ...................................... 811 

16. Whatever basis there may have been for assuming that the 
common-law rule of spousal exclusion was applicable under the
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former rape law of this state, such assumption was effectively 
abrogated by the Legislature when it enacted the present sexual 
assault statute, Neb. Rev. Stat. § 28-319 (Reissue 1985). No 
person possesses the privilege of subjecting another person, 
whether related or not by blood or marriage, to sexual penetration 
and to overcoming the victim by force, threat of force, express or 

implied, coercion, or deception.  
State v. Willis ....................................... 844 

17. A litigant who would receive no benefit from a declaration of 
invalidity has no standing to challenge the constitutionality of a 
statute.  

State v. Lynch ........................................ 849 

18. The dividing line between what is lawful and unlawful cannot be 
left to conjecture.  

State v. Lynch ........................................ 849 

19. A crime and the elements constituting it must be so clearly 
expressed that the ordinary person can intelligently choose in 
advance what course it is lawful for him or her to pursue.  
State v. Lynch ........................................ 849 

20. It is not necessary for a penal statute to be written so as to be 
beyond the mere possibility of more than one construction.  
State v. Lynch ........................................ 849 

21. Although a penal statute is required to be strictly construed, it is to 
be given a sensible construction.  

State v. Lynch ........................................ 849 

22. The prohibition against vagueness does not invalidate every 
statute which a reviewing court believes could have been drafted 
with greater precision.  

State v. Lynch ........................................ 849 

23. A statute which gives sufficient warning, such that one may 
conform his or her conduct so as to avoid that which is forbidden, 
does not deprive one of due process.  
State v. Lynch ........................................ 849 

24. An essential purpose of a penal statute is to provide notice to the 
ordinary person concerning conduct which is proscribed as 
criminal.  
State v. Carlson ...................................... 874 

25. As used in Neb. Rev. Stat. § 28-320.01 (Reissue 1985), the phrase 
"fourteen years of age or younger" designates persons whose age 
is less than or under 14 years, and also designates persons who 
have reached and passed their 14th birthday but have not reached 
their 15th birthday.  
State v. Carlson ...................................... 874 

26. The exact time when a criminal offense is committed is not an 
essential element of a crime unless the statute defining the offense
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makes a date or time an indispensable element of the crime 
charged.  
Statev.W ehrle ......................................... 928 

Substantial Performance 

Substantial performance is shown when the following circumstances 
are established by the evidence: (1) The party made an honest 
endeavor in good faith to perform his part of the contract. (2) The 
results of the endeavor are beneficial to the other party. (3) Such 
benefits are retained by the other party. If any one of the 
circumstances is not established, the performance is not 
substantial, and the party had no right of recovery. The other 
party should receive at least approximately what he bargained for.  
Brown v. Alron, Inc. .................................  

Summary Judgment 

1. Summary judgment may be properly granted where there exists 
no genuine issue as to any material fact in the case, the ultimate 
inferences to be drawn from those facts are clear, and the moving 
party is entitled to judgment as a matter of law.  
Mullendore v. School Dist. No. I .......................... 28 
Carlsonv. Waddle .................................... 671 

2. In considering a motion for summary judgment, a court views the 
evidence in the light most favorable to the party against whom 
such motion is directed, giving that party the benefit of all 
favorable inferences that may be drawn therefrom.  
Mullendore v. School Dist. No. I .......................... 28 
Hirschman v. Maddox ................................. 302 
Cornhusker Agri. Assn. v. Equitable Gen. Ins. Co. .......... 618 
Carlson v. Waddle .................................... 671 

3. The party moving for summary judgment has the burden of 
showing that no genuine issue as to any material fact exists; that 
party must therefore produce enough evidence to demonstrate his 
entitlement to a judgment if the evidence remains uncontroverted, 
after which the burden of producing contrary evidence shifts to 
the party opposing the motion.  
Mullendore v. School Dist. No. 1 .......................... 28 
Raskey v. Michelin Tire Corp. ........................... 520 
Cornhusker Agrl. Assn. v. Equitable Gen. Ins. Co. .......... 618 
Carlson v. Waddle .................................... 671 

4. A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with any affidavits, 
show that there is no genuine issue of material fact, that the 
ultimate inferences to be drawn from those facts are clear, and 
that the moving party is entitled to judgment as a matter of law.
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Hirschman v. Maddox ................................. 302 
Collins v. Baker's Supermarkets .......................... 365 
Cornhusker Agrl. Assn. v. Equitable Gen. Ins. Co. .......... 618 

5. Where one party moves for a partial summary judgment on 
certain issues only, the other party should not be expected at the 
hearing on the motion for summary judgment to present evidence 
on issues as to which the motion does not apply.  
In re Testamentary Trust of Criss .......................... 506 

6. Summary judgment is an extreme remedy to be awarded only 
when the issue is clear beyond all doubt.  

Cornhusker Agrl. Assn. v. Equitable Gen. Ins. Co. .......... 618 
7. The primary purpose of the summary judgment statute is to pierce 

sham pleadings and to further dispose of cases where there is no 
genuine claim or defense.  
Draemel v. Rufenacht, Bromagen& Hertz, Inc. ............. .645 

8. The court examines the evidence, with a view most favorable to 

the party against whom the motion is directed, to discover if any 
real issue of fact exists. If reasonable persons might reach 
different conclusions, the motion should be denied and the case 
tried on its merits.  
Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

9. Summary judgment is not appropriate, even where there are no 
conflicting evidentiary facts, if the ultimate inferences to be 
drawn from those facts are not clear.  

Draemel v. Rufenacht, Bromagen & Hertz, Inc. ............. .645 

Taxes 
1. A declaratory judgment is an appropriate method to challenge 

constitutionality of a tax statute.  

Mullendore v. School Dist. No. I .......................... 28 
2. The payment of delinquent taxes after the commencement of an 

action to foreclose a mortgage does not deprive the mortgagee of 
the right secured by the exercise of his option.  
Jonesv. Burr ........................................ 291 

3. The state may utilize its police power to protect its sources of 
revenue and assure collection of taxes.  

Midwest Messenger Assn. v. Spire ......................... 748 

Telecommunications 

1. Before closed-circuit television may be used to present the 
examination of a child victim in a sexual assault case, a showing 
must be made of a compelling need to protect the child from 
further injury or that the child is intimidated by the presence of 
the defendant during the examination.  
State v. Warford ...................................... 368 

2. Where closed-circuit television is used to present the examination 
of a child victim in a sexual assault case, the camera must be 
situated so as to permit a view of all persons (other than the
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cameraman) in the room where the examination is conducted; the 
defendant must be able to communicate with his counsel at all 
times; and the court must be able to interrupt the questioning 
whenever necessary to permit counsel to make evidentiary 
objections and obtain rulings as the examination proceeds.  
Statev.Warford ..................................... 368 

3. If necessary, a support person, such as a parent or therapist, may 
be permitted to be present in the room with the witness while a 
closed-circuit television examination is being conducted, but the 
questioning of the witness must be done by persons who are 
authorized to participate in the proceeding as members of the bar.  
State v. Warford ..................................... 368 

Tender 
I. An unqualified renunciation of an executory contract before time 

for performance by one party excuses tender of performance by 
the other party at the time set for performance.  
In re Estate of Michels .................................. 286 

2. The obligation of the seller is to transfer and deliver and that of 
the buyer is to accept and pay in accordance with the contract.  
Neb. U.C.C. § 2-301 (Reissue 1980).  
Crowder v. Aurora Co-op Elev. Co........................ 704 

3. Delivery is the voluntary transfer of possession and may be 
defined as an act by which a seller parts with possession and a 
buyer acquires possession. Delivery occurs whenever a seller does 
everything necessary to put goods completely and unconditionally 
at buyer's disposal.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

4. Tender, required by Neb. U.C.C. § 2-503 (Reissue 1980), 
contemplates an offer coupled with a present ability to fulfill all 
the conditions resting on the tendering party and must be followed 
by actual performance if the other party shows himself ready to 
proceed.  
Crowder v. Aurora Co-op Elev. Co . . ........... 704 

5. In a contract calling for the delivery of goods by the seller at a 
specified place, tender ordinarily requires physical delivery of the 
goods at the destination specified in the contract.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

6. As contemplated in Neb. U.C.C. § 2-507(1) (Reissue 1980), 
tender is essential in fixing certain rights and duties attendant to a 
contract for sale of goods.  
Crowder v. Aurora Co-op Elev. Co . . ........... 704 

Termination of Employment 
Whether one's employment has been terminated is generally a fact 

question.  
Collins v. Baker's Supermarkets .......................... 365
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Testimony 
I. Where testimony is offered to establish existence of a statement 

rather than to prove truth of that statement, the hearsay rule does 

not apply.  
Alliance Nat. Bank v. State Surety Co...................... 403 

2. Under the provisions of Neb. Rev. Stat. § 29-1903 (Reissue 1985), 
a defendant may not be arbitrarily deprived of testimony that 
would have been relevant, material, and vital to the defense.  

State v. Cain ......................................... 796 

3. The testimony of a single eyewitness who had a reasonable 

opportunity to observe a defendant is sufficient to support a 

conviction.  
State v. Babajamia .................................... 804 

4. Where it is clear that a party as a witness, to meet the exigencies in 

pending litigation and without reasonable explanation, changes 

such witness' testimony and then testifies to facts materially 
different concerning a vital issue, the subsequent and altered 

testimony from such witness is discredited as a matter of law and 

should be disregarded.  
State v. Robertson .................................... 825 

5. An inconsistent or contradictory statement by a witness, who is 

not a party opponent, is a factor which may affect a jury's 

evaluation of a witness' credibility or weight to be given such 
witness' testimony.  

State v. Robertson .................................... 825 

Theft 
1. Under Neb. Rev. Stat. § 28-512(1) (Reissue 1985), another's 

property is obtained by deception if an actor, by a statement or 

conduct, creates or reinforces a false impression in that person 

with the result that such false impression, alone or with other 

influences, effectively induces another to part with his or her 

property.  
Statev. Flem ing ........................................ 169 

2. Neb. Rev. Stat. § 28-512 (Reissue 1985) provides a subjective 

standard regarding the effect of a defendant's falsity, namely, 
whether such falsity actually deceived the person or persons from 

whom the defendant has obtained property.  
State v. Fleming ...................................... 169 

Time 

1. Where a reasonable controversy exists between the parties as to 

the payment of compensation, an injured employee is not entitled 

to the statutory penalties for waiting time.  
McGee v. Panhandle Technical Sys.. ...................... 56 

2. A petition for the allowance of a claim against a county which is 

subject to the provisions of Neb. Rev. Stat. § 23-135 (Reissue
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1983) is demurrable unless it shows on its face that the claim was 
filed with the county clerk within the statutory time.  
Jackson v. County of Douglas ............................ 65 

3. As required by Neb. Rev. Stat. § 25-1905 (Reissue 1985), to confer 
jurisdiction on a district court for proceedings in error, a proper 
transcript must be filed with the district court within 1 calendar 
month after rendition of a final judgment or order to be reviewed.  
See Neb. Rev. Stat. § 25-1931 (Reissue 1985).  
Clark v. Cornwell ..................................... 282 

4. An unqualified renunciation of an executory contract before time 
for performance by one party excuses tender of performance by 
the other party at the time set for performance.  
In re Estate of Michels .................................. 286 

5. The effect of Neb. Rev. Stat. § 76-2,102 (Reissue 1981) is to limit 
the duration of certain future interests, including a right of 
reentry, to 30 years.  
Abboud v. Lakeview, Inc. .............................. 568 

6. The exact time when a criminal offense is committed is not an 
essential element of a crime unless the statute defining the offense 
makes a date or time an indispensable element of the crime 
charged.  
State v. W ehrle ......................................... 928 

7. In the absence of demonstrated prejudice to a defendant's 
substantial right, a formal charge in prosecuting a criminal 
offense-an indictment, information, or complaint-alleging a 
date or period within the statutory time specified to commence 
prosecution for the crime charged is sufficient, unless the 
particular offense charged requires establishment of a specific 
time as an essential element of that crime charged.  
State v. Wehrle ....................................... 928 

Torts 

1. One who through the tort of another has been required to act in 
the protection of his interests by bringing or defending an action 
against a third person is entitled to recover reasonable 
compensation for loss of time, attorney fees, and other 
expenditures thereby suffered or incurred in the earlier action.  
Tetherowv. Wolfe ..................................... 631 

2. As a general rule, a nonprofessional, competently executing an 
order from a professional, may be held liable for the damage 
resulting from execution of such order if the order given was so 
obviously improper that an ordinarily prudent person, under the 
circumstances, would have refrained from carrying out the 
professional's order or direction.  
Greening v. School Dist. of Millard ........................ 729
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Trial 
I. Where several inferences are deducible from the facts presented, 

which inferences are opposed to each other but equally consistent 
with the facts proved, the plaintiff does not sustain its position by 
a reliance alone on the inferences which would entitle it to recover.  

Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 
2. The accused in a criminal prosecution should be free from 

shackles during his trial unless they are necessary to prevent 
violence or escape.  
Statev.Weikle ........................................ 81 

3. While one who is accused of a crime is entitled to have his guilt or 
innocence determined solely on the basis of evidence introduced 
at trial and not on grounds of official suspicion, indictment, 
continued custody, or other circumstances not adduced as proof at 
trial, this does not mean that every practice tending to single out 
the accused from everyone else in the courtroom must be struck 
down.  
Statev.Weikle ........................................ 81 

4. Whether to call a particular witness is within counsel's judgment 
as trial strategy.  

State v. Lofquest ....................................... 87 

5. The purpose of Neb. Rev. Stat. § 25-1127 (Reissue 1985), 
requiring a trial court's separate statements regarding its findings 
of fact and conclusions of law, is to enable the parties to question 
the rulings of the court upon legal questions involved.  
Feev. Fee ........................................... 128 

6. When requested by a litigant pursuant to Neb. Rev. Stat.  
§ 25-1127 (Reissue 1985), a special finding of fact, stated 
separately from a conclusion of law, is a mandatory requirement 
in a law action tried to the court, and it may be helpful in equity 
actions.  

Fee v.Fee ............................................. 128 

7. In equity actions, absence of statements concerning a trial court's 
findings of fact and conclusions of law, even when requested 
under Neb. Rev. Stat. § 25-1127 (Reissue 1985), is not prejudicial, 
because the Supreme Court, in a de novo review of the record, 
reaches a conclusion independent of any findings by the trial 
court.  
Feev. Fee ............................................. 128 

8. A factor bearing upon a court's discretionary decision to grant or 
denya continuance sought for the purpose of obtaining additional 
evidence is whether the party seeking the continuance has 
exercised diligence in attempting to procure the evidence.  
State v. Fleming ...................................... 169 

9. In a prosecution in which the State introduces competent evidence 
which, if believed by the jury, is sufficient to establish all elements
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of crimes charged against the defendant, denial of the defendant's 
motion to dismiss is without error.  
State v. West ..... .................................... 241 

10. To constitute reversible error contemplated in Neb. Evid. R.  
103(1) (Neb. Rev. Stat. § 27-103(1) (Reissue 1985)), admission or 
exclusion of evidence must unfairly prejudice a substantial right 
of a litigant complaining about such evidence admitted or 
excluded.  
Alliance Nat. Bank v. State Surety Co...................... 403 

11. In a bench trial, that is, all factual determinations made by a judge 
and not by a jury, the Supreme Court applies the principle or 
"presumption" that the trial court will consider only relevant and 
otherwise admissible evidence so that an erroneous admission of 
evidence during a bench trial will not result in a reversal, if there is 
relevant and admissible evidence to sustain the trial court's 
judgment.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

12. A motion for judgment notwithstanding the verdict may be 
sustained and a judgment entered in accordance with a previous 
motion for directed verdict only where at the close of all evidence a 
motion for a directed verdict was made, which motion should 
have been sustained but was overruled and the case submitted to 
the jury, which returned a verdict contrary to the motion.  
Bourkev.Watts ...................................... 511 

13. Where reasonable minds may draw different conclusions from the 
evidence, the question of negligence is for determination by the 
jury.  
Bourkev. W atts ........................................ 511 

14. Where a defendant suffers an adverse ruling on a demurrer based 
on misjoinder of causes of action and proceeds to trial on the 
answer which does not reassert the issue of misjoinder, there is no 
question preserved for appellate review concerning joinder of 
causes of action, because the defendant has waived any error in 
the trial court's ruling on the demurrer alleging misjoinder of 
causes of action.  
Ravenna Bank v. Custom Unlimited ....................... 540 

15. In the absence of a showing that without sequestration a party's 
rights would be prejudiced, there is no right to examine a 
venireperson out of the presence of all other venirepersons.  
State v. Peery ........................................ 556 

16. As prescribed by Neb. Evid. R. 104 (Neb. Rev. Stat. § 27-104 
(Reissue 1985)), preliminary questions concerning the 
qualification of a person to be a witness, the existence of a 
privilege, or the admissibility of evidence shall be determined by 
the judge.  
State v. Irish ......................................... 578
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17. The admission or exclusion of evidence is a matter left largely to 
the sound discretion of the trial court, whose ruling will be upheld 
absent an abuse of discretion.  
State v. Irish ........................................... 578 
State v. Babajam ia ..................................... 804 

18. "A witness may not testify to a matter unless evidence is 
introduced sufficient to support a finding that he has personal 
knowledge of the matter. Evidence to prove personal knowledge 
may, but need not, consist of the testimony of the witness himself.  
This rule is subject to the provisions of section 27-703, relating to 
opinion testimony by expert witnesses." Neb. Evid. R. 602 (Neb.  
Rev. Stat. § 27-602 (Reissue 1985)).  
State v. Irish ......................................... 578 

19. A proponent, seeking admissibility of a document under Neb.  
Evid. R. 803(5) (Neb. Rev. Stat. § 27-803(5) (Reissue 1985)), the 
business records exception to the hearsay rule, must establish: 
First, the activity recorded must be a type which regularly occurs 
in the course of the business' day-to-day activity. Second, the 
record must have been made as a part of a regular business 
practice at or near the time of the event recorded. Third, the 
record must be authenticated by a custodian or other qualified 
witness.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

20. Evidential use of summaries rests within the sound discretion of 
the trial judge, whose action in allowing their use may not be 
disturbed by an appellate court except for an abuse of discretion.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

21. For admission of an exhibit into evidence pursuant to Neb. Evid.  
R. 1006 (Neb. Rev. Stat. § 27-1006 (Reissue 1985)), the proponent 
of a written summary must: (1) Reasonably identify the existing 
and underlying documents summarized, including identification 
of the ultimate source of documentary information contained in 
the proposed summary; (2) Show that the original documents or 
duplicates underlying the proposed summary and the data 
contained in those underlying documents are otherwise admissible 
evidence; (3) Have served a copy of the proposed summary on the 
opposing party, sufficiently in advance of intended use of the 
summary, and have provided the opposing party with a 
reasonable time and place for examination of the available 
documents underlying such summary; and (4) Establish that the 
documents underlying the summary are voluminous.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

22. Relevant evidence means evidence having any tendency to make 
the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than it 
would be without the evidence. Neb. Evid. R. 401 (Neb. Rev. Stat.
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§ 27-401 (Reissue 1985)).  
Crowder v. Aurora Co-op Elev. Co........................ 704 

23. Expert testimony, including scientific, technical, or other 
specialized knowledge, is admissible when it will assist the trier of 
fact to understand the evidence or determine a fact in issue.  
Statev. Birge ........................................ 761 

24. A court may refuse to permit issuance of a subpoena until it has 
been demonstrated what testimony may be expected of the 
prospective witnesses.  
State v. Cain ... ...................................... 796 

25. It is not error to exclude evidence which is not substantive proof of 
any fact relative to the issue, and evidence which does not tend to 
establish the guilt or innocence of a defendant of a crime charged 
is immaterial and should be excluded.  
State v. Babajamia .................................... 804 

26. A strategic decision to call, or not call, a specific witness, even if 
the choice proves to be ineffective, does not without more sustain 
a finding of ineffectiveness of counsel.  
Statev. A ndrews ....................................... 830 
Statev.M eis ........................................... 935 

27. An abuse of discretion takes place where the trial court's reasons 
or rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result.  
State v. Lynch ........................................ 849 

28. A defendant is competent to plead or stand trial if he has the 
present capacity to understand the nature and object of the 
proceedings against him, to comprehend his own condition in 
reference to such proceedings, and to make a rational defense.  
Statev. Bradford ..................................... 908 

29. Mental retardation does not necessarily imply incompetence to 
plead or stand trial.  
Statev. Bradford ..................................... 908 

30. One who wishes to object to an answer given by a witness to a 
question posed by opposing counsel may not object on the ground 
that the answer is not responsive, but must object on the ground 
that the answer is a voluntary statement or for some specific 
reason such as hearsay or a conclusion of the witness. Only the 
party asking the question can object on the ground that the answer 
is not responsive.  
State v. Swoopes ...................................... 914 

31. Generally, the decision to object or not to object to comments 
made by the prosecution during closing argument is a part of trial 
strategy.  
State v. Meis .... .................................... 935 

32. Due deference is granted to the discretion of counsel to formulate 
trial tactics, particularly where it appears no valid objections

1110



INDEX

exist.  
State v. M eis ........................................... 935 

Trusts 
A key distinction between language creating a conditioned fee and that 

creating a public trust involves words of reversion in the former.  

Abboud v. Lakeview, Inc. .............................. 568 

Undue Influence 
1. In an action to probate a will, undue influence is to be proved by a 

preponderance of the evidence.  
In re Estate of Price ..................................... 12 

2. A party seeking to prove the exercise of undue influence is entitled 
to an evaluation of all the circumstances proved, together with all 
the reasonable inferences to be drawn therefrom; but if all the 
evidence is circumstantial and the inferences to be drawn 
therefrom are as equally consistent with the hypothesis that undue 
influence was not exercised as they are with the hypothesis that 
such influence was exercised, the burden of proving the exercise of 
undue influence by a preponderance of the evidence has not been 
met.  

In reEstateof Price ..................................... 12 

3. Undue influence sufficient to defeat a will is such manipulation as 
destroys the free agency of the testator and substitutes another's 
purpose for that of the testator.  
InreEstateofPrice ..................................... 12 

4. The elements which must be proved in order to vitiate a will on the 
ground of undue influence are that (1) the testator was subject to 
undue influence, (2) there was an opportunity to exercise such 
influence, (3) there was a disposition to exercise such influence, 
and (4) the result was clearly the effect of such influence.  
In re Estate of Price ..................................... 12 

5. In evaluating the evidence and the proper inferences to be drawn 
therefrom, it is not necessary to separate each fact supported by 
the evidence and allocate it under one or more of the four essential 
elements requisite to establish the exercise of undue influence; 
rather, the trier of fact is to view the entire evidence and rest the 
decision upon whether the evidence as a whole is of such a nature 
as to prove each of the elements.  
In re Estate of Price ..................................... 12 

6. An action to set aside transfers of property on the basis they were 
made as the result of undue influence is one in equity.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

7. Undue influence sufficient to defeat a transfer of property is such 
manipulation as destroys the free agency of the transferor and 
substitutes another's purpose for that of the transferor.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657
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8. The elements which must be proved in order to vitiate a transfer of 
property on the ground of undue influence are that (1) the 
transferor was subject to undue influence, (2) there was an 
opportunity to exercise such influence, (3) there was a disposition 
to exercise such influence, and (4) the transfer was clearly made as 
the result of such influence.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

9. In an equitable action the existence of undue influence must be 
proved by clear and convincing evidence.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

Uniform Commercial Code 
I. Under the provisions of Neb. U.C.C. § 3-413(l) (Reissue 1980), 

the maker of a note engages that he or she will pay the instrument 
according to its tenor at the time of his or her engagement.  
Grand Island Prod. Cr. Assn. v. Humphrey ................. 135 

2. Whether a transaction involving both a transfer of goods and the 
performance of labor is the sale of "goods" as contemplated by 
Neb. U.C.C. § 2-102 (Reissue 1980) (and thus within the purview 
of the code) or the sale of "services" (and thus not within the 
purview of the code) depends upon the predominant purpose of 
the transaction. If that predominant purpose is the rendition of a 
service with the goods incidentally involved, the transaction is not 
the sale of goods; if, on the other hand, the predominant purpose 
is the transfer of goods with labor incidentally involved, the 
transaction does constitute the sale of goods.  
Herman v. Bonanza Bldgs., Inc........................... 474 

3. The obligation of the seller is to transfer and deliver and that of 
the buyer is to accept and pay in accordance with the contract.  
Neb. U.C.C. § 2-301 (Reissue 1980).  
Crowder v. Aurora Co-op Elev. Co........................ 704 

4. Delivery is the voluntary transfer of possession and may be 
defined as an act by which a seller parts with possession and a 
buyer acquires possession. Delivery occurs whenever a seller does 
everything necessary to put goods completely and unconditionally 
at buyer's disposal.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

5. Tender, required by Neb. U.C.C. § 2-503 (Reissue 1980), 
contemplates an offer coupled with a present ability to fulfill all 
the conditions resting on the tendering party and must be followed 
by actual performance if the other party shows himself ready to 
proceed.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704 

6. In a contract calling for the delivery of goods by the seller at a 
specified place, tender ordinarily requires physical delivery of the 
goods at the destination specified in the contract.  
Crowder v. Aurora Co-op Elev. Co. ....................... 704
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7. As contemplated in Neb. U.C.C. § 2-507(1) (Reissue 1980), 
tender is essential in fixing certain rights and duties attendant to a 
contract for sale of goods.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

Vendor and Vendee 

1. A good faith purchaser of land is one who purchases for valuable 
consideration without notice of any suspicious circumstances 
which would put a prudent person on inquiry.  
How v. Baker ........................................ 100 

2. Where the parties enter into an executory contract for the sale of 
real estate, even though title has not passed, the vendor, upon 
default by the vendee, may treat the contract as an ordinary real 
estate mortgage and foreclose it as such.  
Jonesv. Burr .......................... .............. 291 

3. When the rights of third parties are not adversely affected, and 
unless otherwise controlled by statute or unless the articles were so 
completely merged with the realty as to prevent their removal 
without material injury to the latter, the Nebraska Supreme Court 
generally will uphold the characterization put upon the articles as 
fixtures or nonfixtures by parties to a purchase contract.  

Metropolitan Life Ins. Co. v. Reeves ....................... 299 

4. The vendor's and vendee's interests in an installment land contract 
are both mortgageable.  
Meek v. Gratzfeld ..................................... 306 

Venue 
A motion for change of venue in a criminal case is addressed to the 

sound discretion of the trial court, whose ruling will not be 

disturbed on appeal unless a clear abuse of discretion is shown.  
State v. Irish ......................................... 578 

Verdicts 

I. Circumstantial evidence alone is insufficient to sustain a verdict 
unless the circumstances proved by the evidence are of such nature 
and so related to each other that the conclusion reached is the only 
one that can fairly and reasonably be drawn.  
Ward Cattle Co. v. Farm Bureau Ins. Co.................... 69 

2. It is the general rule that any error by the district court in ruling on 
a plea in abatement is cured by a subsequent finding by the jury of 
guilt beyond a reasonable doubt.  
Statev. West ......................................... 241 

3. A motion for judgment notwithstanding the verdict may be 
sustained and a judgment entered in accordance with a previous 
motion for directed verdict only where at the close of all evidence a 
motion for a directed verdict was made, which motion should 
have been sustained but was overruled and the case submitted to
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the jury, which returned a verdict contrary to the motion.  
Bourke v. Watts ...................................... 511 

4. The verdict ofa jury based upon conflicting evidence will not and 
should not be set aside unless it is clearly wrong.  
Bourke v. Watts ...................................... 511 
Weiss v. Autumn Hills Inv. Co.. .......................... 885 

5. A motion for judgment notwithstanding the verdict must be 
treated as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom the 
motion is directed. Such party is entitled to have all controverted 
facts resolved in his favor and to have the benefit of every 
inference which can reasonably be deduced from the evidence.  
Bourkev. Watts ...................................... 511 

6. This court will not resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the trier 
of fact, and the verdict must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to support it.  
State v. Ellis ......................................... 779 

7. A guilty verdict in a criminal case will not be reversed by this court 
unless the evidence presented is so lacking in probative force that 
it is insufficient as a matter of law.  
State v. Babajamia .................................... 804 

8. The verdict of the finder of fact on the issue of insanity will not be 
disturbed unless there is insufficient evidence to support the 
findings.  
Statev. Robertson ...................................... 825 

9. On a claim of insufficiency of evidence, the Supreme Court will 
not set aside a guilty verdict in a criminal case where such verdict is 
supported by relevant evidence. Only where evidence lacks 
sufficient probative force as a matter of law may the Supreme 
Court set aside a guilty verdict as unsupported by evidence beyond 
a reasonable doubt.  
State v. Robertson .................................... 825 

Waiver 
I. An unqualified renunciation of an executory contract before time 

for performance by one party excuses tender of performance by 
the other party at the time set for performance.  
In re Estate of Michels .................................. 286 

2. In order to establish a waiver of a legal right, there must be clear, 
unequivocal, and decisive action of a party showing such a 
purpose, or acts amounting to estoppel on his part.  
Jones v. Burr ........................................ 291 

3. A garnishee bank waives its right of setoff if after notice of 
garnishment it permits the depositor to draw on the garnished 
account, reducing the account balance below the balance at the
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time of service or, if that balance is greater than the amount of 
judgment, below the amount of the judgment.  
United Seeds v. Eagle Green Corp......................... 360 

4. A defendant may waive his right of confrontation by disruptive 
conduct, by threatening or intimidating the witness, or by 
stipulating to the admission of certain evidence.  
State v. Warford .................................... 368 

5. No defendant who pleads guilty may be imprisoned for any 
offense, whether a traffic infraction, misdemeanor, or felony, 
absent a knowing and intelligent waiver of his rights as provided 
for by the Boykin-Turner rule. A voluntary and intelligent waiver 
of these rights must affirmatively appear from the record.  
State v. Blue ......................................... 379 

6. A verbatim transcript of the rendition of a guilty plea is not 
constitutionally required, nor does absence of such a transcript 
require a finding that the plea was invalid. A checklist or other 
docket entry which is sufficiently complete can establish a valid 
waiver.  
State v. Blue ......................................... 379 

7. Ordinarily, the district court should not permit a defendant 
entering either a plea of guilty or nolo contendere to waive the 
presence of the court reporter.  
State v. Blue ......................................... 379 

8. For purposes of an enhanced penalty, as prescribed by Neb. Rev.  
Stat. § 39-669.07 (Reissue 1984), the State must prove a prior 
conviction of the defendant, showing that the defendant had, or 
waived, counsel at the time of such prior conviction.  
State v. Hamblin ...................................... 469 

9. An enhancement proceeding may not be used to collaterally 
attack a previous conviction used to enhance a penalty, when a 
defendant, on whom the enhanced penalty is to be imposed, had, 
or waived, counsel at the time of the previous conviction.  
State v. Hamblin ...................................... 469 

10. One must stand on a pleading against which a demurrer has been 
sustained in order to preserve the right to appeal the decision on 
the particular demurrer. When one pleads over by filing an 
amended petition, one waives the right to assert error in the 
sustaining of the demurrer.  
Raskey v. Michelin Tire Corp. ........................... 520 

11. Where a defendant suffers an adverse ruling on a demurrer based 
on misjoinder of causes of action and proceeds to trial on the 
answer which does not reassert the issue of misjoinder, there is no 
question preserved for appellate review concerning joinder of 
causes of action, because the defendant has waived any error in 
the trial court's ruling on the demurrer alleging misjoinder of
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causes of action.  
Ravenna Bank v. Custom Unlimited ....................... 540 

12. The right to a presentence investigation may be waived.  
State v. Tolbert ....................................... 794 

13. A plea of guilty embodies a waiver of every defense to the charge 

whether procedural, statutory, or constitutional, except the 

defense that the information or complaint is not sufficient to 

charge an offense.  
State v. Golgert ...................................... 950 

14. Defects or omissions in indictments or informations which are of 

such a fundamental character as to make the indictment wholly 
invalid are generally not subject to waiver by the accused.  
State v. Golgert ...................................... 950 

Warranty 
I. An express common-law warranty arises when, to induce a sale, 

the seller makes a statement of fact representing the quality or 

character of the thing sold, which statement is reasonably relied 
upon by the buyer.  
Herman v. Bonanza Bldgs., Inc........................... 474 

2. An advertisement may create an express common-law warranty.  
Herman v. Bonanza Bldgs., Inc........................... 474 

Wills 
1. An action to probate a will is one at law.  

In re Estate of Price ..................................... 12 

2. In an action to probate a will, undue influence is to be proved by a 

preponderance of the evidence.  
In re Estate of Price ..................................... 12 

3. Undue influence sufficient to defeat a will is such manipulation as 

destroys the free agency of the testator and substitutes another's 
purpose for that of the testator.  
In re Estate of Price ..................................... 12 

4. The elements which must be proved in order to vitiate a will on the 

ground of undue influence are that (1) the testator was subject to 
undue influence, (2) there was an opportunity to exercise such 

influence, (3) there was a disposition to exercise such influence, 
and (4) the result was clearly the effect of such influence.  
In re Estate of Price .................................... 12 

5. In evaluating the evidence and the proper inferences to be drawn 

therefrom, it is not necessary to separate each fact supported by 
the evidence and allocate it under one or more of the four essential 
elements requisite to establish the exercise of undue influence; 
rather, the trier of fact is to view the entire evidence and rest the 

decision upon whether the evidence as a whole is of such a nature 

as to prove each of the elements.  
In re Estate of Price ..................................... 12
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Witnesses 

1. Whether to call a particular witness is within counsel's judgment 
as trial strategy.  
State v. Lofquest ...................................... 87 

2. Both the federal and the state Constitutions guarantee a 
defendant the right to confront or meet the witnesses against him 
face to face.  
State v. Warford ...................................... 368 

3. Implicit in confrontation is the right to cross-examine all 
witnesses.  
Statev.Warford ...................................... 368 

4. The fundamental right to confront and cross-examine witnesses is 
primarily a functional right which promotes reliability in criminal 
trials.  
State v. Warford ...................................... 368 

5. The right of confrontation must occasionally give way to 
considerations of public policy and the necessities of the case.  
Statev.Warford ...................................... 368 

6. A defendant may waive his right of confrontation by disruptive 
conduct, by threatening or intimidating the witness, or by 
stipulating to the admission of certain evidence.  
Statev.Warford ...................................... 368 

7. A limitation of the right of confrontation can only be necessitated 
by a showing of a compelling interest and any infringement must 
be as minimally obtrusive as possible.  
Statev. Warford ...................................... 368 

8. Before closed-circuit television may be used to present the 
examination of a child victim in a sexual assault case, a showing 
must be made of a compelling need to protect the child from 
further injury or that the child is intimidated by the presence of 
the defendant during the examination.  
Statev.Warford ...................................... 368 

9. Where closed-circuit television is used to present the examination 
of a child victim in a sexual assault case, the camera must be 
situated so as to permit a view of all persons (other than the 
cameraman) in the room where the examination is conducted; the 
defendant must be able to communicate with his counsel at all 
times; and the court must be able to interrupt the questioning 
whenever necessary to permit counsel to make evidentiary 
objections and obtain rulings as the examination proceeds.  
State v. Warford ...................................... 368 

10. If necessary, a support person, such as a parent or therapist, may 
be permitted to be present in the room with the witness while a 
closed-circuit television examination is being conducted, but the 
questioning of the witness must be done by persons who are
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authorized to participate in the proceeding as members of the bar.  
Statev. Warford ...................................... 368 

11. A defendant must be given notice and an opportunity to attend 
and participate by counsel in a proceeding to determine the 
competency of a child victim to testify in a sexual assault case. A 
record of such a proceeding must be made and preserved.  
State v. Warford ...................................... 368 

12. As prescribed by Neb. Evid. R. 104 (Neb. Rev. Stat.  
§ 27-104 (Reissue 1985)), preliminary questions concerning the 
qualification of a person to be a witness, the existence of a 
privilege, or the admissibility of evidence shall be determined by 
the judge.  
State v. Irish ......................................... 578 

13. "A witness may not testify to a matter unless evidence is 
introduced sufficient to support a finding that he has personal 
knowledge of the matter. Evidence to prove personal knowledge 
may, but need not, consist of the testimony of the witness himself.  
This rule is subject to the provisions of section 27-703, relating to 
opinion testimony by expert witnesses." Neb. Evid. R. 602 (Neb.  
Rev. Stat. § 27-602 (Reissue 1985)).  
Statev. Irish ......................................... 578 

14. As characterized in Neb. Evid. R. 504(2) (Neb. Rev. Stat.  
§ 27-504(2) (Reissue 1985)), a patient's privilege to prevent any 
other, person from disclosing confidential communications 
extends only to communications made for the purposes of 
diagnosis or treatment of his physical, mental, or emotional 
condition.  
State v. Irish ......................................... 578 

15. To be privileged, information obtained during the existence of a 
physician-patient relationship must be necessary to enable the 
physician to properly discharge his duties.  
Statev. Irish ......................................... 578 

16. A party attempting to exclude evidence on the basis of the 
physician-patient privilege, prescribed by Neb. Evid. R. 504 (Neb.  
Rev. Stat. §.27-504 (Reissue 1985)), has the burden of proving 
that the information obtained by the physician falls within the 
strict ambit of that rule of evidence.  
State v. Irish ......................................... 578 

17. The extent, scope, and course of cross-examination rest within the 
discretion of the trial court, and the ruling of the trial court will 
not be disturbed in the absence of an abuse of that discretion.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

18. A trial court may, in its discretion, permit the names of additional 
witnesses to be endorsed after the information has been filed.  
State v. Ellis ......................................... 779
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19. To obtain a reversal on the ground that the State failed to endorse 
a witness before trial, the defendant must show that he was 
prejudiced by the testimony of the additional witness.  
State v. Ellis ......................................... 779 

20. As a general rule, rebuttal witnesses need not be endorsed on the 
information.  
State v. Ellis ......................................... 779 

21. Neb. Rev. Stat. § 28-1439.01 (Reissue 1985) requires only that a 
conviction be based on something more than a cooperating 
individual's testimony.  
State v. Cain ......................................... 796 

22. The requirements of Neb. Rev. Stat. § 28-1439.01 (Reissue 1985) 
are satisfied if the cooperating individual is corroborated as to 
material facts and circumstances which tend to support the 
testimony as to the principal fact in issue.  
State v. Cain ...................................... . 796 

23. The sixth amendment to the U.S. Constitution guarantees to a 
defendant compulsory process for obtaining witnesses in his or 
her favor.  
Statev. Cain ......................................... 796 

24. Under the provisions of Neb. Rev. Stat. § 29-1903 (Reissue 1985), 
a defendant may not be arbitrarily deprived of testimony that 
would have been relevant, material, and vital to the defense.  
State v. Cain ......................................... 796 

25. A court may refuse to permit issuance of a subpoena until it has 
been demonstrated what testimony may be expected of the 
prospective witnesses.  
State v. Cain ..... .................................... 796 

26. It is only where the trial court excludes relevant evidence without .  
sufficient justification that a defendant's right to compulsory 
process is violated.  
Statev. Cain ......................................... 796 

27. The refusal to permit witnesses to testify cannot form the basis for 
error unless it is shown that what the prospective witness had to 
say was relevant, competent, and favorable to the defendant.  
State v. Cain ......................... ................. 796 

28. The testimony of a single eyewitness who had a reasonable 
opportunity to observe a defendant is sufficient to support a 
conviction.  
State v. Babajamia .................................... 804 

29. The credibility of a witness may be attacked by any party, 
including the party calling him. Neb. Evid. R. 607 (Neb. Rev.  
Stat. § 27-607 (Reissue 1985)).  
State v. Robertson .................................... 825 

30. Where it is clear that a party as a witness, to meet the exigencies in 
pending litigation and without reasonable explanation, changes
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such witness' testimony and then testifies to facts materially 
different concerning a vital issue, the subsequent and altered 
testimony from such witness is discredited as a matter of law and 
should be disregarded.  
State v. Robertson ........  

31. An inconsistent or contradictory statement by a witness, who is 
not a party opponent, is a factor which may affect a jury's 
evaluation of a witness' credibility or weight to be given such 
witness' testimony.  
State v. Robertson .........  

32. The requirement of unavailability for the admission of hearsay 
testimony under Neb. Rev. Stat. § 27-804 (Reissue 1985) will not 
be regarded as satisfied if the proponent of the evidence has 
caused the unavailability.  
State v. W iley .......  

33. One who wishes to object to an answer given by a witness to a 
question posed by opposing counsel may not object on the ground 
that the answer is not responsive, but must object on the ground 
that the answer is a voluntary statement or for some specific 
reason such as hearsay or a conclusion of the witness. Only the 
party asking the question can object on the ground that the answer 
is not responsive.  
State v. Swoopes .............  

34. A decision to call, or not call, a particular witness, made by 
counsel as a matter of trial strategy, does not without more sustain 
a finding of ineffectiveness of counsel.  
Statev.Meis ........  

Words and Phrases 

1. Whenever a party, who, as actor, seeks to set the judicial 
machinery in motion and obtain some remedy, has violated 
conscience, or good faith, or other equitable principle, in his prior 
conduct, then the doors of the court will be shut against him in 
limine; the court will refuse to interfere on his behalf, to 
acknowledge his right, or to award him any remedy. The conduct 
which forms a basis for a finding that a party has "unclean 
hands" must be willful in nature. The maxim refers to willful 
misconduct rather than merely negligent misconduct. The 
improper conduct which falls within the maxim must involve 
intention as opposed to an inadvertent act or a misapprehension 
of legal rights.  
Brown v. Alron, Inc. .................................  

2. Undue influence sufficient to defeat a will is such manipulation as 
destroys the free agency of the testator and substitutes another's 
purpose for that of the testator.  
In re Estate of Price ........

825 

825 

835 

914 

935

12
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3. Jurisdiction is the inherent power or authority to decide a case.  
Travelers Indemnity Co. v. Heim .......................... 75 

4. A good faith purchaser of land is one who purchases for valuable 
consideration without notice of any suspicious circumstances 
which would put a prudent person on inquiry.  
Howv. Baker ........................................ 100 

5. Spoken words are slanderous per se only if they falsely impute the 
commission of a crime involving moral turpitude, an infectious 
disease, or unfitness to perform duties of an office or 
employment, prejudice him in his profession or trade, or tend to 
disinherit him.  
Hennisv.O'Connor ................................... 112 

6. "Intent to deceive" is not a necessary element of a cause of action 
for fraudulent misrepresentation or deceit. To the extent that 
Transportation Equipment Rentals, Inc. v. Mauk, 184 Neb. 309, 
167 N.W.2d 183 (1969); Hahn & Hupf Constr. v. Highland 
Heights Nsg. Home, 222 Neb. 189, 382 N.W.2d 607 (1986); 
Havelock Bank v. Woods, 219 Neb. 57, 361 N.W.2d 197 (1985); 
Flakus v. Schug, 213 Neb. 491, 329 N.W.2d 859 (1983); and 
Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982), 
include as a necessary element "intent to deceive," they are 
specifically overruled.  
Nielsen v. Adams ..................................... 262 

7. Three main factors determine whether an article, or combination 
of articles, is a fixture. They are (1) whether the article or articles 
are actually annexed to the realty, or something appurtenant 
thereto; (2) whether the article or articles have been appropriated 
to the use or purpose of that part of the realty with which it is or 
they are connected; and (3) whether the party making the 
annexation intended to make the article or articles a permanent 
accession to the freehold.  
Metropolitan Life Ins. Co. v. Reeves ....................... 299 

8. As defined in Neb. Evid. R. 801(3) (Neb. Rev. Stat. § 27-801(3) 
(Reissue 1985)), hearsay is a statement, other than one made by 
the declarant while testifying at the trial or hearing, offered in 
evidence to prove the truth of the matter asserted.  
Alliance Nat. Bank v. State Surety Co. ..................... 403 

9. A verbal act, which is an operative fact resulting in legal 
consequences, is not hearsay within the meaning of Neb. Evid. R.  
801(3) (Neb. Rev. Stat. § 27-801(3) (Reissue 1985)) and, 
therefore, is not inadmissible hearsay prohibited by Neb. Evid. R.  
802 (Neb. Rev. Stat. § 27-802 (Reissue 1985)).  
Alliance Nat. Bank v. State Surety Co...................... 403 

10. Whether a transaction involving both a transfer of goods and the 
performance of labor is the sale of "goods" as contemplated by 
Neb. U.C.C. § 2-102 (Reissue 1980) (and thus within the purview

1121



INDEX

of the code) or the sale of "services" (and thus not within the 
purview of the code) depends upon the predominant purpose of 
the transaction. If that predominant purpose is the rendition of a 
service with the goods incidentally involved, the transaction is not 
the sale of goods; if, on the other hand, the predominant purpose 
is the transfer of goods with labor incidentally involved, the 
transaction does constitute the sale of goods.  
Herman v. Bonanza Bldgs., Inc........................... 474 

11. Inadequate capitalization of a corporation, measured at the time 
of corporate formation, means capitalization very small in 
relation to the nature of the business of the corporation and the 
risks the business necessarily entails.  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

12. Insolvency means the inability of a corporation to pay its debts as 
they become due in the usual course of its business, or an excess of 
liabilities of the corporation over its assets at a fair valuation.  
Neb. Rev. Stat. § 21-2002(15) (Reissue 1983).  
J. L. Brock Bldrs., Inc. v. Dahlbeck ....................... 493 

13. A cause of action is judicial protection of one's recognized right or 
interest, when another, owing a corresponding duty not to invade 
or violate such right or interest, has caused a breach of that duty.  
Ravenna Bank v. Custom Unlimited ....................... 540 

14. A partnership is an association of persons organized as a separate 
entity to carry on a business for profit. Neb. Rev. Stat.  
§ 67-306(l) (Reissue 1981).  
Ravenna Bank v. Custom Unlimited ....................... 540 

15. A right of first refusal is the right to have first opportunity to 
purchase real estate when such becomes available, or the right to 
meet any other offer.  
Abboud v. Lakeview, Inc. .............................. 568 

16. To be a fugitive one need only have left the demanding state after 
having committed an act charged to be a crime under the laws of 
that state.  
Nash v. Miller ........................................ 605 

17. Undue influence sufficient to defeat a transfer of property is such 
manipulation as destroys the free agency of the transferor and 
substitutes another's purpose for that of the transferor.  
Fremont Nat. Bank & Trust Co. v. Beerbohm ............... 657 

18. Gross negligence within the meaning of the guest statute is great or 
excessive negligence, or negligence in a very high degree. It 
indicates the absence of even slight care in the performance of a 
duty.  
Carlson v. Waddle .................................... 671 

19. Delivery is the voluntary transfer of possession and may be 
defined as an act by which a seller parts with possession and a 
buyer acquires possession. Delivery occurs whenever a seller does
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everything necessary to put goods completely and unconditionally 
at buyer's disposal.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

20. Tender, required by Neb. U.C.C. § 2-503 (Reissue 1980), 
contemplates an offer coupled with a present ability to fulfill all 
the conditions resting on the tendering party and must be followed 

by actual performance if the other party shows himself ready to 
proceed.  
Crowder v. Aurora Co-op Elev. Co........................ 704 

21. Litigation must be put to an end, and it is the function of a final 
judgment to do just that. A judgment is the final consideration 
and determination of a court on matters submitted to it in an 
action or proceeding.  
Neujahrv.Neujahr .................................... 722 

22. A person commits the offense of assault in the first degree if he 
intentionally or knowingly causes serious bodily injury to another 
person.  

State v. Schuette ....................................... 777 
23. For entrapment to take place the defendant must not have been 

predisposed to commit the crime, and the government must have 
improperly induced the defendant to commit the crime.  
State v. Cain ......................................... 796 

24. As used in Neb. Rev. Stat. § 28-320.01 (Reissue 1985), the phrase 
"fourteen years of age or younger" designates persons whose age 
is less than or under 14 years, and also designates persons who 
have reached and passed their 14th birthday but have not reached 
their 15th birthday.  
State v. Carlson ...................................... 874 

25. Payment of another's past-due electric use charges is not a term 
"under which service is to be furnished" of the nature which Neb.  
Rev. Stat. § 70-1017 (Reissue 1981) empowers the Nebraska 
Power Review Board to consider.  
In re Complaint of Federal Land Bank of Omaha ............ 897 

Workers' Compensation 
1. It is a general rule that a commercial traveler acts in the course of 

his employment during the entire period of travel on the 
employer's business.  
McGee v. Panhandle Technical Sys........................ 56 

2. Whether travel is within the scope and course of employment 
depends on the facts of each case.  
McGee v. Panhandle Technical Sys. ....................... .56 

3. The mission of the master must be the major factor in the journey 
or movement, and not merely incidental thereto. Where an 
employee, in the performance of his duties, is required to travel 
and an accident occurs while he is so engaged, it arises out of and 
in the course of his employment and within the scope of the
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Workers' Compensation Act.  
McGee v. Panhandle Technical Sys.. ...................... 56 

4. Where a reasonable controversy exists between the parties as to 
the payment of compensation, an injured employee is not entitled 
to the statutory penalties for waiting time.  
McGee v. Panhandle Technical Sys.. ...................... 56 

5. A finding of the Nebraska Workers' Compensation Court after 
rehearing will not be overturned unless it is clearly wrong.  
McGee v. Panhandle Technical Sys. ....................... .56 

6. When one in the course of his employment is reasonably required 
to be at a particular place at a particular time and there meets with 
an accident, although one which any other person then and there 
present would have met with irrespective of his employment, that 
accident is one "arising out of" the employment of the person so 
injured.  
Nippert v. Shinn Farm Constr. Co......................... 236 

7. On appeal from an award of the Nebraska Workers' 
Compensation Court, this court does not reweigh the facts but 
accords the findings of the compensation court the same force and 
effect as a jury verdict in a civil case. The findings will not be set 
aside where they are supported by the evidence and are not clearly 
wrong.  
Farber v. Mass Merchandisers ............................ 331 
Smith v. City of Omaha ................................. 446 
Hollinger v. Consolidated Motor Freight ................... 449 

8. Whether an employee remained temporarily totally disabled is a 
question of fact.  
Farber v. Mass Merchandisers ............................ 331 

9. Where an employee has suffered a schedule injury and from that 
injury some unusual or extraordinary condition develops which 
affects some member or the body itself, an increased award is 
proper and should be made to cover such additional disability.  
Hollinger v. Consolidated Motor Freight ................... 449 

10. Whether or not other members or the body as a whole is affected 
by some unusual and extraordinary condition is a question of 
fact.  
Hollinger v. Consolidated Motor Freight ................... 449 

11. In testing the sufficiency of the evidence to support the findings of 
fact made by the Nebraska Workers' Compensation Court after 
rehearing, the evidence must be considered in the light most 
favorable to the successful party.  
Hollinger v. Consolidated Motor Freight ................... 449 

12. This court will not substitute its judgment for that of the 
compensation court where the record presents nothing more than 
conflicting medical testimony.  
Hollinger v. Consolidated Motor Freight ................... 449
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