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and Stolley Park Rd. Located in the County of Hall . . . did 
unlawfully commit the following offense: . . . Careless 
Driving." 

Defendant also contends that the failure of § 39-669 to limit 
the proscription as to careless driving to the public roads 
amounts to impermissible overbreadth and resultant 
unconstitutionality. Neb. Rev. Stat. § 39-603(1) (Reissue 1984) 
provides in part that "the provisions relative to careless driving 
... shall apply upon highways and anywhere throughout the 
state." 

In a facial challenge to the overbreadth and vagueness of a 
law, if we can determine that the prohibition contained in the 
enactment does not reach a substantial amount of 
constitutionally protected conduct, then the overbreadth 
challenge must fail. State v. Groves, 219 Neb. 382, 363 N.W.2d 
507 (1985). Defendant has cited to us no case which holds that 
driving in a careless manner is in any way protected conduct 
under either the Constitution of the United States or the 
Constitution of Nebraska, nor has our independent research 
disclosed any such authority. The answer must be that none 
exists, and the overbreadth argument must be rejected.  

Defendant next argues both that the statute is vague as 
applied to the facts of this case and vague in general. References 
are made to the facts of this case. We must dispose of that 
argument summarily by pointing out that nowhere in the record 
do the facts of this case appear. This case was decided on a 
motion to dismiss.  

As to the general claim of vagueness, defendant places heavy 
reliance on State v. Huffman, 202 Neb. 434, 275 N.W.2d 838 
(1979). In that case the predecessor to the present § 39-669 was 
declared unconstitutional. The section read at that time: "Any 
person who operates a vehicle in a manner so as to endanger or 
be likely to endanger any person or property shall be guilty of 
careless driving." § 39-669 (Reissue 1978). This court in its 
opinion emphasized "or be likely to endanger." 

After concluding that this was a criminal prosecution which 
requires that the criminal statute must be reasonably clear and 
definite, setting standards that are not so uncertain as to be left 
to conjecture, we concluded that the language here did not meet
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those standards. We stated: 
If, in fact, as we said in State v. Adams, [180 Neb. 542, 143 
N.W2d 920 (1966)], men of common intelligence cannot 
ascertain in advance when they are operating a motor 
vehicle in a manner so as to endanger any person or 
property, all the more must it be said that it would be 
difficult or at least open to sufficient conjecture as to 
when one was operating a motor vehicle "in a manner so 
as to * * * be likely to endanger any person or property * * 
* " (Emphasis supplied.) 

202 Neb. at 436, 275 N.W.2d at 840.  
Focusing on the phrase "likely to endanger any person or 

property," it is readily apparent that Huffman is easily 
distinguished from the instant case.  

The State points to State v. Adams, 180 Neb. 542, 143 
N.W2d 920 (1966), upon which Huffman was based. In Adams 
we cited a New Jersey case, State v. Joas, 34 N.J. 179, 168 A.2d 
27 (1961), in which a statute was approved which involved a 
prohibition upon driving a vehicle upon a highway carelessly or 
without due caution and circumspection in a manner so as to 
endanger a person or property. We said: 

The New Jersey statute included an element of careless or 
negligent operation which is absent from section 
39-7,108.01, R.R.S. 1943. In the absence of a further 
requirement that the operation of the vehicle be 
''negligent" or "careless" or some similar specification, 
we think the statute fails to prescribe an ascertainable 
standard of guilt.  

180 Neb. at 545, 143 N.W.2d at 922-23.  
In State v. Mattan, 207 Neb. 679, 300 N.W2d 810 (1981), we 

rejected an argument of vagueness directed at Neb. Rev. Stat.  
§ 39-644 (Reissue 1978), which required that "every driver of a 
vehicle shall exercise due care to avoid colliding with any 
pedestrian upon any roadway . . . ." In doing so we said: 

The ultimate fact here was the failure to exercise due 
care. The evidence was sufficient to support a finding 
beyond a reasonable doubt that the defendant failed to 
maintain a proper lookout. The failure to maintain a 
proper lookout was a failure to exercise due care....
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The definition of an act forbidden by statute, but not 
defined by it, may be ascertained by reference to the 
common law. [Citations omitted.] Due care is a 
well-understood term meaning the absence of negligence.  

207 Neb. at 682, 684, 300 N.W.2d at 812-13.  
By the same token, due caution is defined in Webster's Third 

New International Dictionary, Unabridged 356 (1968) as 
"heedful prudent forethought to minimize risk or danger: 
provident care about the results of an action or course: careful 
avoidance of undue risk," the absence of which we find nearly 
synonymous with the common-law definition of negligence.  

A similar North Dakota statute was held constitutional in 
State v. Hagge, 211 N.W.2d 395 (N.D. 1973). That section in 
pertinent part reads as follows: "Any person driving a vehicle 
upon a highway shall drive the same in a careful and prudent 
manner .... No person shall drive any vehicle upon a highway 
in a manner to endanger the life, limb, or property of any 
person." Id. at 396. The North Dakota court distinguished 
State v. Adams, supra, by pointing out that the North Dakota 
statute, contrary to that in Nebraska (which proscribed driving 
in a manner so as to endanger the safety of others), "requires 
that a driver 'drive [the vehicle] in a careful and prudent manner 

.. ' " 211 N.W2d at 397.  
The words "carelessly or without due caution" are 

synonymous with "negligently or without due care," and as 
such are not unconstitutionally vague.  

The exception is sustained and the cause remanded to the 
district court with direction to that court to remand to the 
county court for further proceedings.  

EXCEPTION SUSTAINED, AND CAUSE REMANDED 

FOR FURTHER PROCEEDINGS.  

WHITE, J., concurs in the result.  
KRIVOSHA, C.J., concurring.  
I concur in the result reached by the majority in this case in 

that I agree that Neb. Rev. Stat. § 39-669 (Reissue 1984) is not 
unconstitutionally vague. I reach that conclusion because the 
statute provides that one is guilty of careless driving only if he or 
she drives carelessly or without due caution so as to endanger a
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person or property. I believe that the requirement that the 
driving be so careless as to endanger a person or property makes 
the elements of the crime sufficiently clear so as to overcome the 
attack for vagueness.  

I cannot, however, agree with all of the language of the 
majority, and for that reason I must concur in the result. This 
particular case is the completion of a trilogy which began with 
State v. Frey, 218 Neb. 558, 357 N.W.2d 216 (1984), and State v.  
Groves, 219 Neb. 382, 363 N.W2d 507 (1985). I suggest that if 
one attempts to lay those three decisions side by side and arrive 
at any clear understanding of how and under what conditions a 
statute may be constitutionally attacked, one will find such task 
impossible.  

Frey was a case in which the information was dismissed 
before any evidence was adduced. In Frey, supra at 561-62, 357 
N.W2d at 219, we said: 

In order to have standing to challenge a vague statute, one 
must not have engaged in conduct which is clearly 
proscribed by the statute, and cannot complain of the 
vagueness of the law as applied to the conduct of others.  
We should therefore examine Frey's conduct before 
analyzing other hypothetical applications of the law. ...  

The difficulty with completing the second step in the 
constitutional analysis, determining whether § 28-708 is 
impermissibly vague, is that the record is devoid of any 
facts which would tell us whether Frey's conduct was 
clearly proscribed by the statute. Consequently, we are 
unable to determine whether Frey has standing to attack 
the constitutionality of § 28-708.  

We, therefore, remanded the cause for further proceedings on 
the merits.  

In Groves, supra, we were presented with a situation in which 
the defendant was tried and convicted of violating a city 
ordinance and, as part of his appeal, argued that the ordinance 
was unconstitutional. In rejecting Groves' right to raise that 
issue, we held that because Groves' conduct clearly came within 
the conduct prohibited by the ordinance, he lacked standing to 
test the constitutionality of the ordinance for vagueness.
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Finally, in Merithew, in which there are no facts, we proceed 
to determine whether the statute is vague in general, although 
we make note in passing that we cannot decide whether it is 
vague as applied to Merithew. Why Merithew is treated 
differently than Frey is difficult to discern from a mere reading 
of the opinions.  

What I believe all of this points up is that what we created in 
Frey was wrong, and we should quickly overrule Frey and 
Groves and once again return to what I perceive was the rule in 
this jurisdiction-that anyone may challenge the 
constitutionality of a statute which he or she maintains is 
unconstitutional because it is vague.  

STATE OF NEBRASKA, APPELLEE, V. CAROLYN A. JoY, APPELLANT.  

371 N.W.2d 113 

Filed July 26, 1985. No. 84-913.  

1. Convictions: Appeal and Error. In reviewing the sufficiency of the evidence 
supporting a finding of guilt, this court neither determines the plausibility of 
explanations nor weighs the evidence, such matters being for the trier of fact; the 
conviction must be sustained if, viewing the evidence most favorably to the 
State, there is sufficient evidence to support it.  

2. Convictions: Proof. A conviction may be supported by the uncorroborated 
testimony of an accomplice.  

3. Verdicts: Appeal and Error. A jury verdict of guilty will not be overturned on 
appeal unless it is so lacking in probative force that it can be said as a matter of 
law that the evidence was insufficient to support it.  

Appeal from the District Court for Douglas County: KEITH 

HOWARD, Judge. Affirmed.  

Donald W. Kleine, for appellant.  

Robert M. Spire, Attorney General, and Charles E. Lowe, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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WHITE, J.  
The defendant, Carolyn A. Joy, was charged in Douglas 

County with first degree murder in connection with the April 
11, 1983, killing of Laura LaPointe. We reversed the 
defendant's earlier conviction and remanded the case for new 
trial because of the State's use of an inadmissible confession.  
State v. Joy, 218 Neb. 310, 353 N.W.2d 23 (1984).  

A new trial was subsequently held, and the defendant was 
again convicted of the charge and sentenced to life 
imprisonment.  

Defendant's sole assignment of error on this appeal is the 
district court's denial of her motion for directed verdict.  
Specifically, Joy contends that there was insufficient evidence 
for a jury to find beyond a reasonable doubt that a robbery 
occurred or was attempted in connection with LaPointe's 
murder. We affirm.  

The gruesome facts surrounding the LaPointe murder are set 
forth in this court's opinions in State v. Smith, 219 Neb. 176, 
361 N.W.2d 532 (1985), and State v. Robertson, 219 Neb. 782, 
366 N.W.2d 429 (1985). We need not elaborate on those facts.  

At trial Geraldine Carr, a primary witness for the State, 
testified that the victim was robbed by the defendant before she 
was killed by the defendant and other prostitutes involved in the 
crime. The defendant now claims that because this testimony 
was uncorroborated and directly contradicted by some of the 
State's other witnesses, it is therefore "so weak or doubtful a 
conviction based thereon could not be sustained." State v.  
Piskorski, 218 Neb. 543, 357 N.W2d 206 (1984).  

In reviewing the sufficiency of evidence, this court neither 
determines the plausibility of evidence nor weighs that 
evidence, such matters being reserved to the trier of fact. A 
conviction must be sustained if, viewing the evidence most 
favorably to the State, that evidence is sufficient to support it.  
State v. Brennan, 218 Neb. 454, 356 N.W2d 861 (1984); State v.  
Smith, supra.  

In the present case, after listening to the witnesses, the jury 
chose to believe Geraldine Carr's testimony, that the victim was 
robbed, over that of another witness, Loray Smith, that there 
was no robbery.
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The defendant argues that since the State has vouched for the 
credibility and truthfulness of both witnesses, that without 
corroborating testimony the State has failed to prove its case 
beyond a reasonable doubt. This argument is without merit. A 
party no longer "vouches" for the credibility of its witness.  
Neb. Rev. Stat. § 27-607 (Reissue 1979); State v. Price, 202 
Neb. 308, 275 N.W2d 82 (1979). Further, a conviction may be 
supported by the uncorroborated testimony of an accomplice.  
State v. Huffman, 214 Neb. 429, 334 N.W2d 3 (1983).  

We will not interfere with a guilty verdict based upon 
evidence in a criminal case unless that evidence is so lacking in 
probative force that it can be said that, as a matter of law, the 
evidence is insufficient to support a verdict beyond a reasonable 
doubt. State v. Smith, supra. An examination of the record 
reveals sufficient competent evidence to sustain the jury's 
verdict.  

AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. RUSSELL RUBEK, APPELLANT.  

371 N.W.2d 537 

Filed July 26, 1985. No. 84-966.  

1. Criminal Law: Preliminary Hearings: Indictments and Informations. The 
discharge of one accused of crime by an examining magistrate following a 
preliminary hearing does not bar the refiling of the same or different charges 
before another magistrate.  

2. Criminal Law: Preliminary Hearings: Courts: Jurisdiction. A district court, 
within its district, is authorized to exercise the powers of examining magistrates 

generally, with respect to preliminary hearings of persons accused of the 
commission of a felony.  

3. Preliminary Hearings: Indictments and Informations. An examining 
magistrate's refusal to bind a defendant over does not bar refiling the identical 
charges.  

4. Directed Verdict. It is only where there is a total failure of competent proof in a 
criminal case to support a material allegation in the information, or where the 
testimony adduced is of so weak or doubtful a character that a conviction based 
thereon could not be sustained, that the trial court will be justified in directing a 
verdict of not guilty.  

5. Sexual Assault: Corroboration. In a prosecution for attempted first degree
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sexual assault, it is not essential to a conviction that the prosecutrix should be 
corroborated by the testimony of other witnesses as to the particular act 
constituting the offense. It is sufficient if she be corroborated as to material facts 
and circumstances which tend to support her testimony, and from which, 
together with her testimony as to the principal fact, the inference of guilt may be 
drawn.  

6. Jury Instructions. All the instructions must be read together, and if the 
instructions taken as a whole correctly state the law, are not misleading, and 
adequately cover the issues, there is no prejudicial error.  

Appeal from the District Court for Sarpy County: GEORGE 

A. THOMPSON, Judge. Affirmed.  

Emil M. Fabian of Taylor, Fabian, Thielen & Thielen, for 
appellant.  

Robert M. Spire, Attorney General, and Charles E. Lowe, 
for appellee.  

KRIVOSHA, C..J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
Russell Rubek was convicted by a jury of attempted first 

degree sexual assault in violation of Neb. Rev. Stat. §§ 28-201 
and 28-319(1)(a) (Reissue 1979) (count I) and assault in the third 
degree in violation of Neb. Rev. Stat. § 28-3 10 (Reissue 1979) 
(count II). He was sentenced on count I to a term of 
imprisonment of not less than 3 nor more than 10 years and on 
count II to a term of imprisonment of 1 year, the sentence on 
count II to be served concurrently with the sentence on count I.  
It is from those convictions and sentences that Rubek now 
appeals to this court. We affirm.  

Rubek has assigned 10 separate errors which he maintains 
were committed by the district court and which entitle him to a 
new trial. Though the assignments are 10 in number, they may 
be grouped into 3 basic claims. The first claim is that the district 
court should have sustained Rubek's motion to quash count I of 
the information filed in the district court because the county 
court for Sarpy County, Nebraska, had earlier refused to bind 
him over. His second claim is that, in any event, the evidence is 
insufficient to establish guilt beyond a reasonable doubt with 
regard to count I, attempted first degree sexual assault. His
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final claim is that the district court committed prejudicial error 
in refusing to include an instruction on the defense of 
self-defense in the same instruction as that describing the 
elements necessary to establish assault in the third degree, even 
though the instruction on self-defense was given as part of a 
subsequent instruction. We shall address the issues as raised by 
Rubek in these three categories.  

In order to discuss the first claim, it is necessary to provide 
some brief background. Rubek was initially charged in the 
county court for Sarpy County, Nebraska, with attempted first 
degree sexual assault and first degree assault. Following a 
preliminary hearing, the county judge bound Rubek over on 
the first degree assault charge but discharged him on the 
attempted first degree sexual assault charge on the basis that the 
evidence was insufficient to establish probable cause. An 
information charging Rubek with both attempted first degree 
sexual assault and assault in the first degree was filed in the 
district court for Sarpy County, Nebraska, and a second 
preliminary hearing was held in the district court on the 
attempted first degree sexual assault charge. Following the 
second preliminary hearing, the district judge found probable 
cause to hold Rubek for trial on the attempted first degree 
sexual assault charge, in addition to the first degree assault 
charge on which he had been previously bound over.  

Rubek in essence argues that it is not fair for the county 
attorney to be permitted to file an information in the district 
court after the county court has refused to bind an individual 
over to the district court. In support of his argument he 
maintains that once a complaint has been discharged in the 
county court, the State should have no authority to refile the 
identical charge in the district court.  

It has long been the rule in this jurisdiction that the discharge 
of one accused of crime by an examining magistrate following a 
preliminary hearing does not bar the refiling of the same or 
different charges before another magistrate. In In Re Garst, 10 
Neb. 78, 81, 4 N.W 511, 512-13 (1880), we said: 

An examination of a person accused of a felony before 
a committing magistrate is in no sense a trial. If so, the 
officer would have no jurisdiction whatever. The object of
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an examination is, first, to ascertain whether an offense 
has been committed; second, if so, whether there is 
probable cause to believe that the accused committed it.  

Where a complaint is made under oath before a 
magistrate charging a party- with the commission of an 
offense, such magistrate has authority to issue a warrant 
for the arrest of the accused, and the examination which 
follows is for the purpose of determining whether 
sufficient cause exists for his retention to abide the action 
of the grand jury. The grand jury may refuse to indict even 
if the accused is bound over, or may find an indictment 
even if he is discharged. But his discharge by one 
magistrate is no bar to an examination for the same 
offense in case the proper complaint is made before the 
same or another magistrate.  

It is urged that a party accused of an offense might thus 
be subjected to great annoyance by reason of repeated 
examinations. While this is true, and if there is not a 
reasonable ground of suspicion a party may maintain in a 
proper case an action for malicious prosecution for 
injuries sustained by such prosecutions, yet such 
re-examinations afford no grounds of themselves to 
justify the issuance of a writ of habeas corpus.  

We have repeated that statement or one similar to that on a 
number of subsequent occasions. See, Skinner v. Jensen, 178 
Neb. 733, 135 N.W.2d 134 (1965); Van Buren v. State, 65 Neb.  
223, 91 N.W. 201 (1902). The only change between the 
reasoning and conclusion reached by the court in Garst and the 
present situation is that as a general rule we no longer prosecute 
in the district court by action of the grand jury but, rather, by 
the filing of an information. See, Neb. Rev. Stat. § 29-1601 
(Reissue 1979); Duggan v. Olson, 146 Neb. 248, 19 N.W.2d 353 
(1945). That change does not affect our decision in Garst or the 
subsequent decisions of this court.  

Furthermore, one may be charged directly in the district 
court and afforded a preliminary hearing before a district judge 
without ever having appeared in the county court. Neb. Rev.  
Stat. § 29-203 (Reissue 1979) provides in part: 

Judges of the district courts shall have the same powers to
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require securities for the keeping of the peace and good 
behavior, and bail for appearance in courts to answer 
complaints to keep the peace, and for crimes and offenses 
committed in their respective districts as any of the 
magistrates aforesaid have in their respective counties.  

In Callies v. State, 157 Neb. 640, 646-47, 61 N.W.2d 370, 375 
(1953), we said: 

A district court, within its district, is authorized to 
exercise the powers of examining magistrates generally, 
with respect to preliminary hearings of persons accused of 
the commission of a felony. See Van Buren v. State, 65 
Neb. 223, 91 N.W 201.  

"It is discretionary with the district court whether it will 
sit as an examining magistrate, and its ruling in that regard 
will not be disturbed where no abuse is shown." [Citation 
omitted.] 

See, also, Fugate v. Ronin, 167 Neb. 70, 91 N.W.2d 240 (1958).  
Likewise, it would appear to be the majority rule throughout 

the United States that an examining magistrate's refusal to bind 
a defendant over does not bar refiling the identical charges. See, 
State v. Ruiz, 106 Idaho 336, 678 P.2d 1109 (1984); People v.  
Jordan, 155 Cal. App. 3d 769, 203 Cal. Rptr. 172 (1984); Com.  
v. McClain, 325 Pa. Super. 29, 472 A.2d 630 (1984); State v.  
Mayberry, 457 So. 2d 880 (La. App. 1984); People v. Mitchell, 
116 111. App. 3d 44,451 N.E.2d 934 (1983); State v. Stewart, 615 
S.W2d 600 (Mo. App. 1981); State v. Turner, 223 Kan.707, 576 
P.2d 644 (1978); People v. Ackrish, 92 Misc. 2d 431, 400 
N.YS.2d 684 (1977).  

Rubek argues that the enactment of Neb. Rev. Stat.  
§ 29-2317 (Reissue 1979) in 1975 has invalidated the historically 
accepted procedure of permitting a prosecutor to refile charges 
against an accused after discharge by the original examining 
magistrate. In support of that argument he cites to us 
§ 29-2317, which provides in part as follows: 

A prosecuting attorney, including any county attorney, 
city attorney, or designated assistant, may take exception 
to any ruling or decision of the municipal or county court 
made during the prosecution of a cause by presenting to 
the court a notice of intent to take an appeal to the district
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court with reference to the rulings or decisions of which 
complaint is made.  

The fact that the Legislature has granted to a prosecuting 
attorney the right to appeal a decision of a municipal or county 
court does not thereby repeal by implication the authority of 
the prosecuting attorney to refile in a county court or to file 
directly in a district court, and the adoption of § 29-2317 simply 
does not stand for that proposition. Rubek's first claim must 
therefore be overruled.  

We turn, then, to Rubek's second claim, that the evidence 
was insufficient to convict him on count I. There was certainly 
sufficient evidence to submit the issue to the jury for its 
determination. We have frequently said: 

"It is only where there is a total failure of competent proof 
in a criminal case to support a material allegation in the 
information, or where the testimony adduced is of so 
weak or doubtful a character that a conviction based 
thereon could not be sustained, that the trial court will be 
justified in directing a verdict of not guilty." 

State v. Piskorski, 218 Neb. 543, 550, 357 N.W.2d 206, 212 
(1984). See, also, State v. Buchanan, 210 Neb. 20, 312 N.W.2d 
684 (1981). While the evidence was in conflict, there was more 
than enough evidence, as we shall note in a moment, if believed 
by it, to permit the jury to find beyond a reasonable doubt that 
Rubek committed the crimes with which he was charged. The 
jury apparently believed the victim and her witnesses and 
disbelieved Rubek.  

In a criminal case it is not the province of [the Supreme 
Court] to determine the credibility of witnesses or weigh 
the evidence. Where there is sufficient evidence to justify 
the verdict, the verdict will not be set aside on appeal 
unless clearly wrong. See, State v. Davis, 198 Neb. 823, 
255 N.W.2d 434; State v. Von Suggs, 196 Neb. 757, 246 
N.W.2d 206.  

State v. Morosin, 200 Neb. 62, 69, 262 N.W.2d 194, 197 (1978).  
We believe an examination of the record compels us to reject 
Rubek's second claim.  

As we have noted, while certain aspects of the evidence were 
in dispute, it is undisputed that the evidence established that the
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victim and a friend went to the Last Outpost Bar on U.S.  
Highway 73-75 in the Bellevue-South Omaha area on the night 
of February 11, 1984. While there, they met Rubek and two of 
his male friends. The victim and her friend ultimately sat at a 
table in the bar with Rubek and his friends, and during the 
course of the evening the victim and Rubek became friendly and 
danced together several times. The victim consumed alcoholic 
beverages, both before going to the bar and while at the bar. At 
approximately I a.m. the following morning the bar closed, 
and the victim and her friend left to return home. The victim 
apparently agreed to give Rubek a ride home, and Rubek got in 
the back seat behind the victim, who was driving.  

At this point the evidence is in conflict. The victim testified 
that she drove her friend home first because the friend lived 
nearby and because the victim could easily find her house. The 
victim maintains that after taking her friend home she was 
guided by directions given by Rubek and that, because of the 
alcohol she had earlier consumed, she became disoriented and 
uncertain of where she was driving. Finally, the victim 
maintains, she realized she was in an area with few lights. She 
saw headstones and knew she was in a cemetery near some sort 
of garage or shed. She maintains that she became frightened 
and tried to put her car into reverse in order to leave the area.  
However, Rubek, at this point, reached over the seat, threw the 
gearshift into park, and proceeded to pull her into the back seat 
of the car by her hair and her shoulder. According to the victim, 
Rubek immediately started hitting her about the head and chest 
area with his hands. She claims that she passed out for some 
short period of time but came back to consciousness when she 
felt a very hard blow on her chest. She then realized that Rubek 
was removing her jeans and panties. He had them off one leg 
and was attempting to get them off over her boot on her other 
foot, and they did eventually come off. The victim maintains 
that she struggled with Rubek and distracted him momentarily 
by saying that she saw someone outside. While Rubek was 
distracted, the victim unlocked the car door at her head. She 
then kicked the defendant, crawled out of the door, and ran 
away from the car. As she was running, she heard her car start 
and leave the cemetery.
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Rubek, on the other hand, maintains that the victim was a 
willing participant, desirous of engaging in sexual relations with 
him, and that it was the victim who freely and voluntarily drove 
them to the cemetery. Upon arriving they both voluntarily 
moved from the front seat to the back seat and proceeded to 
caress and fondle each other. Rubek maintains that together 
they removed the victim's jeans and panties, and it was at this 
point that the victim apparently had second thoughts and 
struck him in the groin with her knee. Rubek maintains he lost 
control and hit the victim in the face with his fist.  

There was further evidence, uncontradicted, that the victim 
then ran down a hill in the cemetery, bruising and scratching her 
legs and knees, climbed over a fence at the boundary of the 
cemetery, and ran to a nearby house. She rang the bell of the 
house, awoke the residents, and pleaded to be let into the 
dwelling.. The residents of the house observed that the victim 
had bruises, injuries to her face, swelling of her eyes, a cut on 
her lip, and was bleeding. They also saw that she was hysterical, 
screaming, frightened, and emotionally upset, and noted that 
she was wearing no pants or underwear and had only a jacket 
wrapped around her waist. Additionally, she was missing one 
boot. The victim told the residents that she was scared of a man 
named "Russ" coming back to get her. A Bellevue policeman 
was called, and he too observed the injuries and swelling on the 
victim's face, the victim's hysterical, incoherent demeanor, and 
her lack of clothing. The victim reported to the officer that she 
had been assaulted. The victim was then taken by rescue squad 
to Midlands Community Hospital, where observations of her 
injuries were made and treatment given. The emergency room 
report was put into evidence. The report established that the 
victim had a large bruise on her chest area, incurred loss of 
feeling in her cheek, and had a cut requiring suturing in her 
pubic area, thought to be caused when she climbed over a fence 
while fleeing from Rubek. A photograph taken of the victim 
the next morning and put into evidence showed graphically the 
swelling and disfiguration of the victim's face in the immediate 
aftermath of the assault. There was more than sufficient 
evidence which, if believed by the jury, supported the 
conviction.
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The testimony of the residents of the home to which the 
victim ran and of the police officer was sufficient to constitute 
corroborative evidence. It is not necessary in a sexual assault 
case that there be an independent eyewitness. In most instances 
such could not be provided. The rule is properly set out in Miller 
v. State, 169 Neb. 737, 740, 100 N.W.2d 876, 879 (1960), 
wherein we said: 

"In a prosecution for assault with intent to commit rape, it 
is not essential to a conviction that the prosecutrix should 
be corroborated by the testimony of other witnesses as to 
the particular act constituting the offense. It is sufficient if 
she be corroborated as to material facts and circumstances 
which tend to support her testimony, and from which, 
together with her testimony as to the principal fact, the 
inference of guilt may be drawn." 

See, also, State v. Beasley, 214 Neb. 918, 336 N.W.2d 601 
(1983); State v. Gero, 184 Neb. 107, 165 N.W.2d 371 (1969); 
Shepperd v. State, 168 Neb. 464, 96 N.W.2d 261 (1959). We 
must keep in mind that Rubek was not charged or convicted of 
sexual assault in the first degree, which requires penetration, 
but merely of attempted first degree sexual assault, which 
requires that the person so charged and convicted 
"[i]ntentionally engages in conduct which, under the 
circumstances as he believes them to be, constitutes a 
substantial step in a course of conduct intended to culminate in 
his commission of the crime." § 28-201(l)(b). The jury could 
reasonably find, if it believed the evidence offered by the 
victim, that more than a substantial step was taken in an effort 
to commit first degree sexual assault and that, had the victim 
not otherwise escaped, penetration would have occurred. The 
second claim must likewise be overruled.  

That brings us, then, to the final claim regarding the jury 
instructions. Before embarking upon an examination of that 
claim, we observe that Rubek was originally charged with 
assault in the first degree. At the close of the evidence, the 
district judge announced that he believed the evidence was 
insufficient to establish assault in the first degree, in that the 
evidence failed to establish serious bodily injury as required by 
Neb. Rev. Stat. § 28-308 (Reissue 1979). He advised the parties
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that, instead, he intended to submit to the jury an instruction on 
assault in the third degree, which requires bodily injury but not 
"serious" bodily injury. See § 28-310(1)(a). Rubek made no 
objection to the giving of such an instruction, nor has he 
assigned that matter as error before this court. This court will 
generally not consider instructions to which no objection is 
made, see Priest v. McConnell, 219 Neb. 328, 363 N.W.2d 173 
(1985), nor will we consider errors not assigned, see, Neb. Ct.  
R. 9D(1)d (rev. 1983); State v. Hoekstra, ante p. 309, 369 
N.W.2d 643 (1985); State v. Toth, ante p. 311, 369 N.W.2d 
644 (1985). Furthermore, because we do not consider the 
matter, we make no decision on the propriety of a trial court's 
tendering what is believed to be a lesser-included offense 
instruction on the court's own motion. That is not to say that 
such procedure is valid or invalid, but merely to point out that 
the procedure in this case is accepted without comment because 
of the posture in which it comes to this court. With that 
observation we turn to the specific claim.  

In instruction No. 4 the district court instructed the jury on 
the elements necessary to be established in order for Rubek to 
be found guilty of assault in the third degree. In instruction No.  
10 the district court instructed the jury on the defense of 
"self-defense." There is no claim made that the instructions as 
given were incorrect, but only that instruction No. 10 should 
have been a part of instruction No. 4. Apparently, Rubek 
believes that by combining the instructions the jury might be 
more inclined to favor his defense. We know of no rule to that 
effect. Quite to the contrary, we have repeatedly held that 
" '[a]ll the instructions must be read together and if the 
instructions taken as a whole correctly state the law, are not 
misleading, and adequately cover the issues, there is no 
prejudicial error.' " State v. Bartholomew, 212 Neb. 270, 275, 
322 N.W.2d 432, 436 (1982). See, also, State v. Reeves, 216 Neb.  
206, 344 N.W.2d 433 (1984). Rubek's final claim must likewise 
be overruled. For these reasons, therefore, the judgment must 
be affirmed.  

AFFIRMED.
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MONTCLAIR NURSING CENTER, APPELLEE, v. BRENDA WILLS AND 

RONALD E. SORENSEN, COMMISSIONER OF LABOR, APPELLANTS.  

371 N.W.2d 121 

Filed July 26, 1985. No. 85-012.  

1. Employment Security Law: Words and Phrases. The phrase "to leave work 
voluntarily" has been defined to mean to intentionally sever the employment 
relationship with the intent not to return to, or to intentionally terminate, the 
employment.  

2. Employment Security Law: Good Cause. The burden of proof under Neb. Rev.  
Stat. § 48-628(a)(1) (Reissue 1984) is upon the employee to show that he or she 
left his or her employment for good cause.  

3. -: . A change in hours, absent some compelling circumstances, does 
not rise to the level of good cause within the meaning of Neb. Rev. Stat.  
§ 48-628(a)(1) (Reissue 1984).  

4. : . Where there is no competent medical evidence offered to 
substantiate a claim that an employee's health would be affected by a change in 
hours, the claimant has failed to meet his or her burden of proving that 
termination was for good cause because of health reasons.  

5. -: . An employer may change an employee's hours of employment 
without giving the employee good cause to terminate the employment, absent 
some evidence that the shift change was done for some improper purpose.  

Appeal from the District Court for Douglas County: PAUL J.  
HICKMAN, Judge. Affirmed.  

Paul D. Kratz, for appellant Sorensen.  

Gary L. Fischer, for appellant Wills.  

Patrick J. Barrett of McGrath, North, O'Malley & Kratz, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

KRIVOSHA, C.J.  
Brenda Wills appeals from a judgment entered by the district 

court for Douglas County, Nebraska, finding that she 
voluntarily terminated her employment with appellee, 
Montclair Nursing Center, without good cause and thereby was 
disqualified from receiving unemployment insurance benefits 
during the period prescribed by Neb. Rev. Stat. § 48-628 
(Reissue 1984). While Wills has assigned a number of errors, in 
essence all of them resolve into but a single assignment which



220 NEBRASKA REPORTS

requires us to determine as a matter of fact whether the district 
court erred in finding that Wills left her employment 
voluntarily and without good cause. That is so because the 
scope of review in this court is de novo on the record from the 
district court, see McClemens v. United Parcel Serv., 218 Neb.  
689, 358 N.W.2d 748 (1984), and it is our duty to retry the issues 
of fact involved and the findings complained of and reach 
independent conclusions with respect thereto, see Taylor v.  
Collateral Control Corp., 218 Neb. 432, 355 N.W.2d 788 
(1984). We have now reviewed the record de novo, and we 
conclude that the district court was correct. We therefore 
affirm the judgment.  

Wills began her employment at Montclair Nursing Center as 
a licensed practical nurse on September 8, 1982. The 
application she filled out at that time listed the hours she desired 
to work as "full-time 3-11,'.' or "part-time." The application 
indicates that she was hired at a rate of $5.80 per hour "FT.  
3-11," presumably meaning full time, 3 to 11 p.m. shift. At this 
point the evidence appears in conflict.  

On October 11, 1983, Montclair informed Wills that she 
would either have to resign or accept employment at another 
nursing station on the 11 p.m. to 7 a.m. shift. Montclair 
maintains that the ultimatum resulted from complaints that 
Montclair had received about Wills from other employees who 
refused to work with her on the 3 to 11 p.m. shift. While 
Montclair representatives spoke in terms of a persistent pattern 
of inability to get along with coworkers, the evidence obtained 
from an "Employee Evaluation" form, admitted into evidence, 
seems to contradict those statements. The evaluation, dated 
September 14, 1983, lists Wills' "job attitudes" as "good" or 
"very good." Wills refused to accept the 11 p.m. to 7 a.m. shift, 
maintaining that she was unable to work the night shift because 
of a liver problem. No medical evidence was provided the 
employer at that time or at any subsequent time, nor was any 
medical evidence concerning her liver condition offered into 
evidence throughout the administrative proceedings in this case 
or before. the district court when additional evidence was 
adduced. The contention that working the 11 p.m. to 7 a.m.  
shift will affect Wills' liver is established only by her own
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medically unsupported statements. Furthermore, we are not 
advised from any evidence found in the record what the liver 
condition is or how working on the 11 p.m. to 7 a.m. shift 
would produce a problem. Additionally, on her application for 
employment Wills responded "good" when asked about her 
''present state of health." 

Before she terminated her employment she amended the 
resignation form given her by Montclair to read "staff 
members feel I'm incompatible." No mention of her health was 
made on the form, although space was available to make such 
comment, and it is clear that Wills modified the form to more 
fully reflect what she believed to be the facts. Upon resigning 
her employment with Montclair, Wills filed a claim for 
unemployment insurance benefits. The Department of Labor 
claims deputy imposed an 8-week disqualification because he 
determined that Wills left her employment voluntarily and 
without good cause. On appeal the Nebraska Appeal Tribunal 
reversed the determination of the claims deputy, and Montclair 
appealed that decision to the district court for Douglas County.  
The district court reversed the appeal tribunal after permitting 
the parties to produce additional evidence.  

Section 48-628(a)(1) provides: 
An individual shall be disqualified for benefits: 
(a)(1) For the week in which he or she has left work 

voluntarily without good cause, if so found by the 
Commissioner of Labor, and for not less than seven weeks 
nor more than ten weeks which immediately follow such 
week, as determined by the commissioner according to the 
circumstances in each case.  

The phrase "to leave work voluntarily" has been defined to 
mean " ' "to intentionally sever the employment relationship 
with the intent not to return to, or to intentionally terminate, 
the employment." ' " McClemens v. United Parcel Serv., 218 
Neb. 689, 690, 358 N.W.2d 748, 750 (1984); Nuss v. Sorensen, 
218 Neb. 703, 358 N.W.2d 752 (1984). Furthermore, the burden 
of proof under § 48-628(a)(1) is upon the employee to show that 
he or she left his or her employment for good cause. See 
Glionna v. Chizek, 204 Neb. 37, 281 N.W.2d 220 (1979).  

Wills maintains that she was compelled to terminate her
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employment because of the employer's insistence that she work 
the night shift. This, in and of itself, is not sufficient to establish 
good cause. Though there appears to be no specific Nebraska 
decision on the point, the majority rule, as conceded by the 
Commissioner of Labor, is that a change in hours, absent some 
compelling circumstances, does not rise to the level of good 
cause within the meaning of employment security laws. See, 
Mosebauer v. Com., Unemployment Comp. Bd., etc., 61 Pa.  
Commw. 269, 433 A.2d 599 (1981); ABCAuto Parts v. Florida 
Dept. of Labor, etc., 372 So. 2d 197 (Fla. App. 1979). Both 
Wills and the commissioner argue, however, that there is 
present in this case a compelling circumstance, that being Wills' 
health problem. The difficulty with this argument is that but for 
Wills' unsubstantiated statement that working the night shift 
would cause her to have problems in the future because of her 
liver condition, there is no other evidence to support a finding 
of compelling circumstances. The unsupported statement of 
Wills is insufficient to meet her burden of proof.  

The situation in the instant case is similar to that in 
McClemens v. United Parcel Serv., supra at 693, 358 N.W.2d at 
751, wherein we observed: "[N]o matter how the February 9 
letter is viewed, the record is devoid of any competent medical 
evidence which supports a finding of an inability on 
McClemens' part to perform his work." We held that, absent 
such evidence, judgment must be entered for the employer.  

Other jurisdictions that have examined this issue have held 
that employees who assert that they voluntarily left their 
employment for good cause because of medical reasons are 
required to produce some medical evidence to support that 
claim. We believe that where there is no competent medical 
evidence offered to substantiate a claim that an employee's 
health would be affected by a change in hours, the claimant has 
failed to meet his or her burden of proving that termination was 
for good cause because of health reasons. See, Dornblum v.  
Com., Unemp. Comp. Bd. of Rev., 77 Pa. Commw. 547, 466 
A.2d 747 (1983); Miller v. Catherwood, 30 A.D.2d 610, 290 
N.YS.2d 244 (1968); De Patra v. Administrator, 25 Conn.  
Supp. 242, 202 A.2d 153 (1964).  

Wills argues that there was some type of contract between
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Wills and Montclair to the effect that she would always work 
the 3 to 11 p.m. shift and, therefore, when the employer 
changed the contract, Wills was given good cause to terminate.  
The record simply does not support this claim. Hiring Wills for 

the 3 to 11 p.m. shift in a facility that requires round-the-clock 
coverage by employees is insufficient to establish some form of 

binding contract or to take the case out of the general rule that 

an employer may change an employee's hours of employment 
without giving the employee good cause to terminate the 

employment, absent some evidence that the shift change was 
done for some improper purpose.  

The judgment of the district court is therefore affirmed.  
AFFIRMED.  

STATE OF NEBRASKA, APPELLEE, v. GERALD RICHTER, APPELLANT.  

371 N.W.2d 125 

Filed July 26, 1985. No. 85-066.  

1. Pleas. A plea must represent a voluntary and intelligent choice among the 

alternative courses of action open to the defendant.  

2. . The record must affirmatively show the defendant entered his plea 

understandingly and voluntarily.  
3. . The factual basis for a plea may be determined by inquiry of the 

defendant or county attorney, or by examination of the presentence 

investigation.  
4. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 

not be disturbed on appeal unless the trial court abused its discretion.  

Appeal from the District Court for Scotts Bluff County: 
ALFRED J. KORTUM, Judge. Affirmed.  

Kathy Goudy and James T. Hansen, for appellant.  

Robert M. Spire, Attorney General, and Dale A. Comer, for 
appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.
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BOSLAUGH, J.  
Upon pleas of no contest to felonious destruction of 

property and misdemeanor destruction of property in violation 
of Neb. Rev. Stat. § 28-519 (Reissue 1979), the defendant was 
sentenced to imprisonment for I to 2 years on count I and 6 
months on count II, the sentences to run concurrently. The 
defendant has appealed and has assigned as error (1) that his 
pleas were not voluntarily made, (2) that no factual basis existed 
for the pleas, and (3) that the sentences imposed were excessive.  

The defendant originally pleaded "not guilty" to three felony 
counts including a charge of use of a firearm in the commission 
of a felony. He subsequently changed his pleas to "no contest" 
pursuant to a plea bargain in which the third count was 
dismissed and the second count reduced to misdemeanor 
destruction of property. The State also agreed to make no 
comments regarding the sentencing.  

At the arraignment on the amended information, the trial 
court explained the nature of the charges and possible penalties 
and that the court was not bound by any plea bargain. The 
court further explained that a plea of "no contest" waived the 
defendant's constitutional rights to a jury trial, compulsory 
process, confrontation, the presumption of innocence, and the 
requirement the State prove his guilt beyond a reasonable 
doubt. To each of these advisements the defendant replied that 
he understood. During the arraignment, some reference was 
made to advice concerning constitutional rights that had been 
made at an earlier arraignment. The record of that arraignment 
is not before us.  

When an assertion is made that a plea of guilty was 
involuntarily made, one of the propositions that may be 
inherent in that claim is that some, if not all, of the defendant's 
constitutional rights were either not explained to or waived by 
the defendant. As the defendant chose not to include the entire 
proceedings, i.e., the initial arraignment, in the bill of 
exceptions, we do not consider any deficiency that may have 
existed in the court's explanation of the defendant's 
constitutional rights.  

Following a statement as to the factual basis for the charges 
by the deputy county attorney, the defendant's plea was
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accepted, and he was found guilty as charged. Sentence was 
imposed later, after receipt of a presentence report. At all times 
the defendant was represented by counsel and stated that he was 
satisfied with that representation.  

A plea of no contest places the defendant in the same 
position as a plea of guilty so far as sentencing is concerned.  
Such a plea must represent a voluntary and intelligent choice 
among the alternative courses of action open to the defendant.  
State v. Turner, 186 Neb. 424, 183 N.W.2d 763 (1971); North 
Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 
(1970).  

It is clear from the record before us that the defendant's pleas 
in this case were voluntarily and intelligently made.  

Although the defendant contends that he pleaded "no 
contest" under the impression that he would receive a light jail 
sentence, the trial court made it clear that the court was not 
bound by any agreement limiting sentence and specifically told 
the defendant the court would not accept his plea if the 
defendant believed that was the case. The defendant 
understood the court's position. The court said, "but I want 
you to know today clearly on the record without a doubt, that 
I'm not bound by any sentencing. And if you think I am, I'm 
not going to accept your pleas. Do you see what I mean?" The 
defendant replied, "Yes." 

A defendant has no legal basis to rely on a sentence 
recommendation as part of a plea agreement where the trial 
court has made it clear that it was not in any way bound by such 
agreement. State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 
(1981); State v. Hutton, 218 Neb. 420, 355 N.W.2d 518 (1984).  
The first assignment is without merit.  

In his second assignment of error the defendant claims there 
was no evidence that the felonious destruction of property in 
count I exceeded $300 as required under the statute. See 
§ 28-519(2).  

The factual basis as recited in court established that on June 
27, 1984, following a fight with the proprietor of the Wooden 
Nickel Bar in Scottsbluff, Nebraska, the defendant left the bar, 
only to return about 10 minutes later with a shotgun. He then 
shot out two double pane glass windows at the front of the bar
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and the windshield of a car parked nearby. Defendant was also 
seen walking on the hood, top, and back of the proprietor's car.  
Defendant was arrested at his home a short time later. The gun 
was retrieved from the defendant's mother's house, and four 
empty shotgun shells were found in the defendant's pickup 
truck.  

The presentence report contains estimates which place the 
damage to the bar windows at $740 and repairs to the owner's 
car as high as $1,473. Damage to the other car was slightly more 
than $300.  

The damage to the windows of the bar, which alone exceeded 
$700, and to the owner's automobile was included in count I 
and clearly represents damage over the statutory amount of 
$300 and constitutes felonious destruction of property.  

A factual basis may be determined from inquiry of the 
defendant or county attorney, or by examination of the 
presentence investigation. State v. Sare, 209 Neb. 91, 306 
N.W.2d 164 (1981). Both the statement of the deputy county 
attorney and the reports contained in the presentence 
investigation established a factual basis for the charges.  

Finally, the defendant claims the sentences imposed were 
excessive.  

A sentence imposed within the statutory limits will not be 
disturbed on appeal unless the trial court abused its discretion.  
State v. Bargen, 219 Neb. 416, 363 N.W.2d 393 (1985); State v.  
Gillette, 218 Neb. 672, 357 N.W.2d 472 (1984).  

In imposing a sentence, matters which should be considered 
by the trial court include the defendant's past criminal record, 
the motivation for the offense, the nature of the offense, and 
the amount of violence involved in the commission of the 
crime. State v. Swillie, 218 Neb. 551, 357 N.W.2d 212 (1984); 
State v. Stranghoener, 208 Neb. 598, 304 N.W.2d 679 (1981).  

In this case the maximum sentence under count I is 5 years' 
imprisonment and a $10,000 fine. § 28-519(2) and Neb. Rev.  
Stat. § 28-105 (Reissue 1979). The maximum for count II is 6 
months' imprisonment and a $1,000 fine. § 28-519(3) and Neb.  
Rev. Stat. § 28-106 (Cum. Supp. 1984). The sentences imposed 
were well within the statutory limits.  

The defendant is 34 years of age. He has been convicted of a
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number of minor offenses. In 1978 he received two concurrent 
sentences to imprisonment for 1 year. In light of the defendant's 
criminal record, the injuries which could have resulted from his 
use of a shotgun in the commission of the crime, and the 
deliberation the defendant took in leaving the scene and then 
returning 10 minutes later to commit the crime, the sentences 
imposed were not excessive. To paraphrase the trial judge, to 
impose lesser sentences would be to depreciate the seriousness 
of the offenses.  

The judgment is affirmed.  
AFFIRMED.  

O'NEILL PRODUCTION CREDIT ASSOCIATION, APPELLEE, V.  

MURRAY D. MELLOR ET AL., APPELLANTS.  

371 N.W.2d 265 

Filed August 2, 1985. No. 83-604.  

1. Estoppel. Equitable estoppel requires the coexistence of two separate sets of 
elements. As to the party estopped, there must be (1) conduct which amounts to 
a false representation or concealment of material facts, or, at least, which is 
calculated to convey the impression that the facts are otherwise than, and 
inconsistent with, those which that party subsequently attempts to assert; (2) the 
intention, or at least the expectation, that such conduct would be acted upon by, 
or influence, the other party or other persons; and (3) knowledge, actual or 
constructive, of the real facts. As to the party who seeks to invoke the benefit of 
estoppel, there must be (1) lack of knowledge and of the means of acquiring 
knowledge of the truth of the facts in question; (2) reliance, in good faith, upon 
the conduct or statements of the party to be estopped; and (3) action or inaction 
based thereon of such a character as to change the position or status of the party 
claiming the estoppel to his injury, detriment, or prejudice.  

2. Summary Judgment. A summary judgment is properly granted where the record 
presents no genuine issue either as to any material fact or as to the ultimate 
inferences to be drawn therefrom, and the moving party is entitled to judgment 
as a matter of law.  

Appeal from the District Court for Holt County: HENRY F.  
REIMER, Judge. Affirmed.  

Richard A. Koehler, for appellants.
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John C. Schraufnagel of Cronin, Symonds & Schraufnagel, 
for appellee.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

CAPORALE, J.  
O'Neill Production Credit Association obtained a summary 

judgment determining that Murray D. Mellor and his wife, 
Jean M. Mellor, owed O'Neill $603,995.52 on a secured loan 
and foreclosing upon the Mellors' interests in and to certain real 
and personal property. The Mellors' sole assignment of error on 
appeal is that genuine issues exist as to material facts. We 
affirm.  

The Mellors agree that the loan documents are valid, that the 
debt is in default, and that the amount determined by the trial 
court to be owed is correct. Their brief on appeal appears to 
argue, however, that the evidence presents genuine issues of 
material facts as to their defenses that O'Neill is estopped by its 
conduct from asserting any claim against them and has failed to 
forbear from asserting any claims against them as required by 
O'Neill's own policy.  

The record establishes that the Mellors are farmers and 
ranchers who began borrowing money from O'Neill in 
approximately 1961. In determining the amount the Mellors 
should borrow, they and O'Neill worked together in estimating 
income, expenses, and market trends. The usual procedure was 
for Mr. Mellor to make proposals to O'Neill, which would 
either accept or reject the plans and either lend money or not.  
At times O'Neill made recommendations as to the course of 
action the Mellors should take and sometimes refused to loan 
any money for certain expenditures which O'Neill considered 
unwise.  

The Mellors' operation began to experience financial 
difficulties in the early 1970s, and by 1977 the Mellors' equity 
stood at a negative 20 percent.  

As early as 1973, O'Neill requested that the Mellors get into a 
better equity position by selling a quarter section of their land.  
The Mellors, however, did not want to sell that particular farm 
in pieces and instead sold four quarter sections, retaining only
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one quarter section. Following these sales, the Mellors assigned 
their rights as sellers under the land sales contracts to O'Neill 
and executed mortgages covering real estate and a security 
agreement granting O'Neill a security interest in the Mellors' 
cattle, farming equipment, and growing crops.  

In claiming that O'Neill is estopped by its own conduct from 
asserting any claims against them, the Mellors argue that 
O'Neill held itself out as an expert in money matters as related 
to farming and ranching operations, that the Mellors relied on 
the advice O'Neill gave them, and that the advice was faulty.  

Specifically, the Mellors claim that in 1970 O'Neill required 
them to sell 500 head of cattle because the market was projected 
to continue its downward movement. However, the market 
went up. The Mellors claim they lost $48,000 by selling the 
cattle early.  

The Mellors further claim that if they had held the land they 
sold, as discussed previously, for another 3 years, they would 
have received an additional $432,000. In addition, sale of the 
land meant they had to rent pastureland, which would 
otherwise have been unnecessary.  

In 1978 the Mellors received approval to purchase 200 steers, 
but O'Neill apparently revoked that approval before the steers 
were purchased. The Mellors claim that cattle made a good 
profit that year, and if the approval had not been revoked, it 
"would have put things in a lot better shape." 

In 1979 the Mellors bought yearlings, but O'Neill required 
that the contracts be hedged. The market moved against the 
hedge, and instead of making a profit of $24,000, as would 
have been the case without hedging, a profit of only $12,000 
was made.  

In 1981, as a condition of renewing the Mellors' loans, 
O'Neill required that they sell their cattle. Such was done in 
February 1982. The market price for cattle then rose, and the 
Mellors again claim a substantial amount of money was lost.  

In 1982 O'Neill would not allow the Mellors to sell some corn 
under a government program, causing another financial loss.  

The Mellors calculated their total loss due from the above 
actions of O'Neill to be $674,849.  

The Mellors also claim they were "tricked" into giving the



220 NEBRASKA REPORTS

March 1982 mortgage. Although Mr. Mellor cannot remember 
what any O'Neill employee said, he claims that the language of 
the mortgage led him to believe that he was to receive $200,000 
for operating money. However, O'Neill refused to advance any 
money for operating expenses after April 1982. This suit was 
instituted on December 1, 1982. The mortgage states it is given 
to secure a collateral note in the principal sum of $200,000 and 
any future advances "which may be made from time to time by 
Mortgagee, at its option, to Mortgagor(s)" for any sum not to 
exceed $200,000.  

Even though the Mellors were dissatisfied with O'Neill, they 
did not attempt to obtain other financing until 1982, and even 
then "made very little effort" to do so. It was Mr. Mellor's 
opinion that from 1970 on he would not have been able to 
obtain financing through any other institution because his 
financial position was so poor.  

In order for the Mellors to succeed in their first defense, 
equitable estoppel, they must establish the coexistence of two 
separate sets of elements. They must first prove that O'Neill, 
the party to be estopped, (1) engaged in conduct which amounts 
to a false representation or concealment of material facts, or, at 
least, which was calculated to convey the impression that the 
facts were otherwise than, and inconsistent with, those which 
O'Neill now attempts to assert; (2) had the intention, or at least 
the expectation, that such conduct would be acted upon by, or 
influence, the Mellors; and (3) had knowledge, actual or 
constructive, of the real facts. The evidence must also show 
that, at the same time, the Mellors (1) had a lack of knowledge 
and of the means of acquiring knowledge of the truth of the 
facts in question; (2) relied, in good faith, upon the conduct or 
statements of O'Neill; and (3) acted or refrained from acting 
because of O'Neill's conduct such as to change their position or 
status to their injury, detriment, or prejudice. R.A.S., Inc. v.  
Crowley, 217 Neb. 811, 351 N.W.2d 414 (1984); Pester v.  
American Family Mut. Ins. Co., 186 Neb. 793, 186 N.W.2d 711 
(1971); Cillessen Constr. v. Scotts Bluff Co. Hous. Auth., 217 
Neb. 39, 348 N.W.2d 418 (1984).  

The record raises no questions of fact, either directly or by 
inference, that O'Neill made any false representations or
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concealed any material facts in a manner calculated to convey 
the impression that the facts were otherwise than, and 
inconsistent with, those O'Neill now attempts to assert. The 

fact that matters did not develop as one or all of the parties 

might have expected or hoped does not prove that O'Neill 

misrepresented anything.  
Unlike the situation in Yankton Prod. Credit Assn. v.  

Larsen, 219 Neb. 610, 365 N.W2d 430 (1985), where a fact 
question existed as to what Yankton Production Credit 
Association promised with respect to financing the debtor's 

expansion, there is no evidence in the present case that O'Neill 

promised future advances would be made as part of the 

consideration for execution of the 1982 mortgage. The evidence 
is only that Mr. Mellor concluded, erroneously, from the 

mortgage language itself that operating funds would be made 

available.  
Once it is determined, as we do, that the evidence discloses no 

misleading statements by O'Neill, no further inquiry as to the 

defense of estoppel need be made, for it cannot exist.  
The Mellors next contend, citing 12 C.ER. § 614.4510 

(1985), that O'Neill is required to have adopted a policy which 
provides for forbearance on claims against borrowers who are 

cooperative, make an honest effort to meet the loan conditions, 
and are capable of working out of the debt. They argue that 

O'Neill has violated such a policy in this case.  
The difficulty with that argument, from the Mellors' point of 

view, is that they do not allege either that O'Neill adopted such 

a policy and violated it or that O'Neill failed to adopt such a 
policy and thereby violated the guidelines of § 614.4510.  
Indeed, on the record before us it would appear that O'Neill 

forbore for about a decade. In any event, whether compliance 
with a policy in conformance with § 614.4510 is to be 
considered a condition precedent to foreclosure to be proved by 

O'Neill or an affirmative defense against foreclosure to be 

proved by the Mellors, a matter we do not decide, there can be 

no factual issues in the absence of appropriate allegations.  
A summary judgment is properly granted where the record 

presents no genuine issue either as to any material fact or as to 

the ultimate inferences to be drawn therefrom, and the moving
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party is entitled to judgment as a matter of law. Moore v.  
American Charter Fed. Say. & Loan Assn., 219 Neb. 793, 366 
N.W2d 436 (1985); Timmerman v. American Trencher, Inc., 
ante p. 175, 368 N.W2d 502 (1985); Yankton Prod. Credit 
Assn. v. Larsen, supra; Gall v. Great Western Sugar Co., 219 
Neb. 354, 363 N.W2d 373 (1985). This is such a case.  

The judgment of the trial court, being correct, is affirmed.  
AFFIRMED.  

REGGIE HAEFFNER, APPELLANT, V. STATE OF NEBRASKA, 

DEPARTMENT OF PUBLIC INSTITUTIONS, ET AL., APPELLEES.  

371 N.W.2d 658 

Filed August 2, 1985. No. 83-930.  

Administrative Law: Appeal and Error: Case Overruled. Pursuant to Neb. Rev. Stat.  
§ 84-918 (Reissue 1981), the Supreme Court reviews an agency's decision de 
novo on the record. Previous decisions of this court holding that the Supreme 
Court's review of an agency's decision is other than a review de novo on the 
record are hereby overruled.  

Appeal from the District Court for Lancaster County: DALE 

E. FAHRNBRUCH, Judge. Affirmed.  

Steven D. Burns of Steven D. Burns, P.C., for appellant.  

Paul L. Douglas, Attorney General, and Timothy E. Divis, 
for appellees.  

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 

SHANAHAN, and GRANT, JJ.  

PER CURIAM.  
Reggie Haeffner appeals from the judgment of the district 

court for Lancaster County. The district court affirmed the 
decision of the personnel board of the State of Nebraska 
terminating Haeffner's employment with the Department of 
Public Institutions of the State of Nebraska. After a hearing on 
allegations that Haeffner had cashed checks for patients at the 
Lincoln Regional Center and had supplied a controlled
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substance to patients at the center, the personnel board voted to 
terminate Haeffner's employment due to his violation of 
existing rules adopted by the Department of Public 
Institutions. Haeffner appealed to the district court under the 
Administrative Procedures Act, Neb. Rev. Stat. §§ 84-901 et 
seq. (Reissue 1981). Upon a review of the record of proceedings 
before the personnel board, the district court modified and 
affirmed the personnel board's decision terminating Haeffner's 
employment. We affirm.  

Haeffner was employed by the Department of Public 
Institutions in 1980 as a Security Specialist I at the Lincoln 
Regional Center. Haeffner's duties involved supervision of 
patients in the center's security building. At the regional center 
on July 19, 1982, Haeffner's supervisor accused him of 
delivering a controlled substance, LSD, to some patients. The 
supervisor's accusation, if true, constituted Haeffner's 
violation of rules promulgated by the Department of Public 
Institutions. The department suspended Haeffner from 
employment and investigated the supervisor's accusation. The 
investigation not only supported the controlled substance 
charge but also revealed that Haeffner had cashed checks for 
patients, also a violation of departmental rules. Following this 
investigation, on August 2 Haeffner's employment was 
terminated as a result of his violating departmental rules 
concerning check-cashing for patients and illegally delivering a 
controlled substance to patients. Haeffner filed a grievance and 
requested a hearing before the personnel board.  

At Haeffner's hearing before the personnel board on 
February 17 and March 17, 1983, six witnesses testified about 
Haeffner's supplying LSD to patients or the subsequent 
departmental investigation of Haeffner's activities. The 
evidence presented to the personnel board showed that 
Haeffner had cashed checks for patients but that cashing 
checks was a common practice among security specialists and 
other employees at the regional center in order to gain a 
patient's confidence and cultivate a better relationship with 
patients.  

Specifically, evidence presented at Haeffner's hearing before 
the personnel board shows that on July 17, 1982, a patient at the












































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































