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LuTHER WESLEY WILSON, PLAINTIFF IN ERROR, V. STATE OF

NEBRASKA, DEFENDANT IN ERROR.
103 N. W. 2d 258

Filed May 27, 1960. No. 34754.

1. Criminal Law. This court will not in a case of the character of
the present one resolve conflicts in or weigh evidence or pass
upon the credibility of witnesses.

It is implicit in a verdict of guilty in such a case that
the jury decided all controverted questions of fact unfavorably
to the accused and this court will not disturb the verdict if it
is based upon evidence unless, as a matter of law, it is insufficient
to support a finding of guilt beyond a reasonable doubt.

3. Homicide. Homicide in the perpetration or attempt to perpe-
trate a robbery is a separate offense distinguished from ordi-
nary first-degree murder and in a prosecution for such an
offense proof is not required of premeditation, deliberation, or a
purpose to kill.

The turpitude involved in a robbery takes the place
of deliberate, premeditated malice and the purpose to kill is
conclusively presumed from the criminal intention required for
robbery.

5. Robbery. An individual attempts to perpetrate a robbery when
he forcibly by violence or by putting in fear attempts to take
from another or from his immediate possession or custody any
money or personal property of value with intent to rob or steal.

6. Criminal Law: Evidence. If the corpus delicti is proved, an un-
supported, extrajudicial admission may be sufficient to establish
connection of the accused with the crime charged.

7. Evidence. Evidence tending to show that a person made, before
becoming a witness in a case, statements inconsistent with and
contrary to his testimony as a witness on the trial thereof, does
not dispose of his testimony as to the matters involved but it
continues to be a part of the evidence in the case to be weighed
and considered in the determination thereof.

Proof of contradictory statements of a witness is re-
ceived not as evidence of the facts declared, unless made against
interest by one who is a party to the record, but for the purpose
only of aiding the jury in estimating the credibility of the
witness.

9. Criminal Law: Evidence. A showing of all that occurred im-
mediately before and at the time of the making of a confession
is sufficient foundation for its admission if such proof shows it to
have been freely and voluntarily made and excludes the hypo-
thesis of improper inducements and threats.
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14.
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Criminal Law. To constitute one an accomplice he must take
some part in the crime, perform some act, or owe some duty to
the person in danger that makes it incumbent on him to prevent
the commission of the crime. Mere presence, acquiescence, or
silence, in the absence of a duty to act, is not enough to con-
stitute one an accomplice, and knowledge that a crime is being
or about to be committed does not constitute one an accomplice.
It is improper and generally prejudicial for a prose-
cuting attorney in a criminal case to declare to the jury his
personal belief of the guilt of a defendant; but if such belief
is expressed as a deduction from the evidence, it is not improper.
It is permissible for the prosecutor to refer to the
defendant in a case such as the present one as a bandit, a
robber, and a murderer when such conclusions are reasonable
and legitimate deductions drawn from the evidence.

If no objection is made to alleged improper conduct
of opposing counsel in his argument to the jury at the time of
the making thereof, there can be no prejudicial error predicated
upon the alleged misconduct.

Evidence. A litigant surprised or misled by the adverse testi-
mony of his own witness may show that the witness had made
a prior statement inconsistent with and contradictory of his
testimony; but before this is permitted, if proper objection is
interposed by an adverse party, the court should be satisfied that
the party producing the witness was actually taken by surprise
or was misled and that the testimony is contrary to what he
had just cause to expect from the witness based upon his prior
statement. .
The rule allowing a party to impeach his own witness
may not be used as an artifice by which inadmissible matter may
be gotten to the jury through the device of offering a witness
whose testimony is or should be known to be adverse in order,
under the name of impeachment, to get before the jury for its
consideration a favorable ex parte statement the witness had
made.

Homicide. The duty of a jury in a case of this character is to
ascertain the guilt or innocence of the accused; and if its verdict
is guilty, to determine the penalty as the law provides. The
decision of the jury should not be influenced by or rest upon
the fact of whether a parole, pardon, or other clemency is
easy or difficult to secure.

Error to the district court for Douglas County: PAT-

rick W. LyncH, Jupce. Affirmed.
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Clarence S. Beck, Attorney General, and Cecil S. Bru-
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

Bosrauch, J.

Luther Wesley Wilson, plaintiff in error referred to
herein as the accused, was charged with and convicted
of the crime of murder while in the perpetration of or
an attempt to perpetrate a robbery. The sentence was
death. He prosecutes this error proceeding to review
the record of the trial and his conviction.

Raymond Rasmussen was, in the presence of two eye-
witnesses, assassinated by a pistol shot in the right side
of his head at about 9:30 p. m., February 28, 1958, while
he was on duty in the place of business of his employer
in the city of Omaha by a man who was attempting to
perpetrate a robbery of the place of business. The ac-
cused was charged with the commission of the crime.
The place of the tragedy was in a self-serve retail store
which sold groceries and liquors located at Thirtieth
Street just south of Lake Street in Omaha variously re-
ferred to in the record as Aronson’s Liquor Market,
Aronson’s Market, and the Fisher Liquor Store some-
times known as Aronson’s. A witness explained it was
formerly Aronson’s Liquor store but that it was Fisher’s
Liquor store. It will be identified herein as the market.

The front of the market was to the west on Thirtieth
Street and the public or customer entrance thereto was
on the west about equidistant from the north and south
ends of the building occupied by it. The building was
about 24 feet from east to west and about 48 feet from
north to south. There was a counter with a cash register
on it about 10 feet due east from the entrance to the
market and there was a display case immediately adja-
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cent. to the counter extended from it a distance to the
north of 10 feet. Another display case was adjacent to
the counter and extended 16 feet from it towards the
south. There was a television set on quite a high base
facing northwest about 10 feet southeast of the counter.
It was operating at the time of the attempted robbery
televising a Friday night boxing contest which com-
menced at 9 p. m., and was then in the seventh round of
the contest. Raymond Rasmussen, an employee of the
market and the vietim of the tragedy, named herein as
Rasmussen, was immediately east of the counter and
slightly south of the cash register thereon which occu-
pied the center of the counter from north to south and
was near the east edge of it. Hugh O’Grady, an employee
of the market, hereafter mentioned as O'Grady, was
also immediately east of the counter and a short distance
north of the cash register. Lester Wells, designated as
Wells herein, a lad past 15 years but less than 16 years
of age, a student in the ninth grade at Technical High
School in Omaha, who was a newspaper carrier and who
frequently stopped at the market after he had finished
the distribution of papers on his route, was west of but
near the counter slightly south of the cash register
thereon. He had a comic book which he had been read-
ing and he also was watching the television display of
the boxing contest. The two employees above named
and Wells were the only persons in the store. The em-
ployees were each facing the television and watching
the boxing contest thereon and Wells was facing east
reading a book when the person who perpetrated the
crime entered the market. The area surrounding and the
interior of the market were well lighted.

Marvin Dilwood, hereafter designated Dilwood, 16
years of age, a nephew of accused, went to his house
about 1 p. m., on February 28, 1958. The only persons
who were there were Dilwood and the accused and they
remained there until 7:30 or 8 p. m., when they left
and walked north on Twenty-ninth Street tfo Blondo
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Street and about one-half block east on Blondo Street to
the home of a sister of the accused, a distance of about
7 blocks. The accused had a bundle which he carried
under one of his arms and did not take it in the house
of his sister when he and Dilwood entered it. It was
about 8 o’clock when they got there. There were several
persons at the home including Frances Johnson, another
sister of accused; her boy friend, George Battles; and
Grill Jones. They were drinking. Dilwood and accused
left there after about 1 hour or near 9 o’clock. The ac-
cused took with him a bundle. They walked west on
Blondo Street to Twenty-ninth Street and north on the
west side thereof to Erskine Street, a distance of al-
most 3 blocks, and when they were nearly there accused
told Dilwoed “in a round-about-way” that he, the ac-
cused, was going to hold up Aronson’s. Accused took
off the coat he was wearing, took another coat from the
bundle he had been carrying, and put it on. The coat
he took off he placed in a hedge which surrounded a
house at Twenty-ninth and Erskine Streets. When ac-
cused talked of Aronson’s, that he was going to hold it
up and he started to change his coat, Dilwood walked
west across Thirtieth Street, climbed a retaining wall,
and reached a sidewalk on the west side of Thirtieth
Street which served the occupants of houses referred to
as “the Projects.” They were one story in height and
faced east. The market, which faced west on Thirtieth
Street, was in front of the sidewalk that served the
projects where Dilwood stood. Dilwood was familiar
with the market and had been there many times prior
to February 28, 1958.

Dilwood saw accused change his coat and hide behind
the wall which extends north and south near Thirtieth
Street. He was standing and Dilwood could see his
arms. Dilwood watched accused for a short time and
then saw him get over the wall and in a crouched-down
position run into the front or entrance door of the mar-
ket. Dilwood heard a noise he described as a “pop like
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a pop bottle.” Accused ran out of the market south
on the east side of Thirtieth Street and then east on
Erskine Street. He was in the market only a short
time, estimated by Dilwood as not more than 5 or 6
seconds. Dilwood remained where he was until he saw
persons coming to the market when he crossed Thirtieth
Street to learn what had happened and then he returned
1o the house of his aunt at 2821 Blondo Street which he
and accused had visited and left earlier in the evening.
When he got there accused was at that location. There
was a party there that night from 7:30 or 8 p. m. until
almost 1 a. m. the following morning which was March
1, 1958. It was referred to as a “get-together” and many
persons attended, some without invitation. Dilwood re-
mained there only 10 or 15 minutes. He was asked by
accused to burn a coat which was on the front porch
behind a divan. Dilwood left alone taking a bundle
which he found behind the divan on the porch to his
home at 3333 Ohio Street where he arrived about 10:30
p. m. He placed the bundle in the basement and a few
days later burned it. He found inside the coat a white
rubber mask with red on the cheek. It was not home-
made. He said he first saw it while he was going home
carrying the coat. The mask was burned with the
. coat. The coat was described as light tan gabardine.
When accused entered the market Dilwood said he recog-
nized Lester Wells, whom he had known all his life,
standing therein in front of a counter and also one of
the clerks employed in the market. When Dilwood saw
accused go into the market the night of February 28,
1958, he, Dilwood, was standing near Thirtieth and Er-
skine Streets by a small tree shown in a picture in evi-
dence. That location was identified as 2414 on Thirtieth
Street. The address of the market was 2405 on Thirtieth
Street. Dilwood was accordingly a short distance south
of the market. He was sure of the identity of the ac-
cused as the man he saw and whose actions he described.

O’Grady and Rasmussen were on the evening of Febru-
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ary 28, 1958, on duty in the market as clerks. They and
Wells were the only persons in the market and they
were in the positions relative to the counter on which
the cash register was located as detailed above. Wells
was facing the counter from the west, reading a comic
book. The two clerks were facing the television with
their backs to the northwest. O’Grady at approximately
9:30 p. m. noticed the front door open. He turned and
faced the door. A man entered wearing a mask and
carrying a revolver, sort of waving it, in his right hand
about waist high. He came quickly right up to the
counter and stated: “Hand over your money. This is
a stick-up.” Rasmussen had turned toward the west and
somewhat to the north. He looked at the intruder and
as he demanded the money Rasmussen said: “Are you
kidding?” There was a shot and he went down on his
hands and knees and came to rest on his stomach with
his head towards the south. O’Grady fell to the floor
and went north and east on the floor to the stairway
which was the facility for passage to and from the base-
ment. He went down the stairway to the basement.
Wells got to the stairway and down in the basement
preceding O’Grady. They took refuge there until the
police came which was only a few minutes later. When
O’Grady came from the basement Rasmussen had been .
removed from the market. O’Grady saw the intruder
only a few seconds but he estimated that the intruder
was about 6 feet tall, of medium build, wearing a knee-
length coat, and had a raspy voice. There was nothing
taken from the market so far as O’Grady knew or could
determine. The cash register was closed when the hold-
upman came and it remained closed after he had gone.
The back of Wells was to the holdupman as he entered
the market, and as he came toward the counter -he
shoved Wells to the south out of his way with his right
hand in which he had a gun. He wore a mask which
covered his face. Wells heard a shot and saw Rasmus-
sen lean forward and fall east of the counter. The last
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Wells saw of the intruder he was standing in the market.

William Wells soon after 9:35 p. m. on February 28,
1958, entered the market, selected what he desired, and
put it on the counter where the cash register was lo-
cated. He saw no one in the market when he entered.
He waited for a short time and then said: “Where is
everybody around here?” He got no response but he
heard a noise on the east side of the counter. He discov-
ered it was Rasmussen attempting to get up from the
floor. He was partly successful and attempted to say
something to William Wells but he could not understand
it. Rasmussen then fell back with his head in a north-
erly direction. His face was bloody. William Wells
called the police by telephone and he stayed in the mar-
ket until the police arrived.

A member of the police department of Omaha exam-
ined the injured man on the floor of the market about
9:40 p. m. The policeman found a hole in the head of
the injured man under his right ear from which blood
was squirting. He was not dead at that time. The of-
ficer thought the injured man had been shot.

A member of the detective bureau of Omaha arrived
at the market about 9:45 the evening of the tragedy. He
found a man lying east of the service counter on the
floor with blood coming from the right side of his face
and apparently from a wound just below his right ear.
The victim was still breathing. The officer spoke to
him but got no response. His eyes were in a fixed posi-
tion. Near the injured man there were two pools of
blood of considerable size. The rescue squad arrived
and the man who was Rasmussen was taken by ambu-
lance to the Douglas County Hospital.

An autopsy was performed on the body of Rasmussen
by a specialist in pathology. He found a circular wound
on the body near the ear lobe just back of the angle of
the jaw on the right side. He found there was no evi-
dence of powder burns. He could not from an external
examination determine that it was a gunshot wound
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but it was his opinion and conclusion that it was an
entrance and not an exit wound. He by further exami-
nation found that a bullet went into the neck, passed
through the general area of the major vessels leading
from the chest through the neck into the brain, passed
just in back of the lower portion of the throat in a com-
parable area or to the left side, and ended just inside
the angle of the left jawbone. The fact that the blood
vessels were interrupted was indicated and established
by the fact that there was extensive hemorrhaging and
bleeding into virtually all of the surrounding tissues of
the neck. He found a compression of the throat region
which in effect essentially cut off breathing partially or
completely. The lungs showed evidence of hyperinfla-
tion—that is, more air in the lungs than normally and
this was indicative of air being able to get in but not
out of the lungs. It was the opinion of the doctor that
the death of the victim, Raymond Rasmussen, was caused
by shock associated with hemorrhage and also associated
with interference to breathe, that these factors combined
to cause death, and that the factors were related to the
gunshot wound he had previously described. The doctor
recovered from the region of the left side of the neck im-
mediately inside the angle of the jaw a copper-headed
metal fragment which he presumed was a bullet. He
removed it by incising a portion of the bone at the
base of the skull and working the bullet out with his
fingers keeping it from any contact with instruments.
The doctor found that the gunshot caused extensive
bleeding of the spurting type since the blood vessels cut
by the bullet were relatively large ones. The victim had
blood on the right side of his face, on the back part of
his head, the upper part of his back, and on both hands.
The accused on October 24, 1958, admitted in the pres-
ence of Donald Knowles, deputy county attorney of
Douglas County; John Gallagher, a police officer of
Omaha; and Jack M. Fitch, a court reporter for the dis-
trict court for Douglas County, that he, the accused,
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told Donald Knowles when he and accused were the
only persons in a room at the police station that the ac-
cused did the shooting at Aronson’s, that he used a .32,
and that he threw it in the water at about the middle of
the bridge.

There is evidence that the captain of detectives of the
Omaha police department talked with accused October
23, 1958, concerning the attempted Aronson robbery
and he told the detective that he, the accused, partici-
pated in the crime committed at that location; that he
shot Rasmussen; that there were no promises or threats
made to the accused at that time; and that what he said
was voluntary and of his own volition.

There is much substantial conflict and there are many
inconsistencies and contradictions in the evidence in this
case. The defense of the accused is not without substan-
tial support. However, these were all matters for the
consideration and determination of the jury. This court
will not in a case of the character of the present one
resolve conflicts in or weigh the evidence or pass upon
the credibility of witnesses. It is implicit in a verdict
of guilty in such a case that the jury decided all contro-
verted questions of fact unfavorably to the accused and
this court will not disturb the verdict if it is based upon
evidence unless, as a matter of law, it is insufficient to
support a finding of guilt beyond a reasonable doubt.
Griffith v. State, 157 Neb. 448, 59 N. W. 2d 701; Stark-
weather v. State, 167 Neb. 477, 93 N. W. 2d 619; Wright
v. State, 169 Neb. 497, 100 N. W. 2d 51; Clown Horse v.
State, ante p. 336, 102 N. W. 2d 625.

In Starkweather v. State, supra, this court said: “The
credibility of witnesses and the weight of the evidence
are for the jury to determine in a criminal case in which
the evidence presents an issue of fact as to the guilt or
innocence of the accused and the conclusion of the jury
may not be disturbed by this court unless it is clearly
wrong.”

This prosecution is based on section 28-401, R. R. S.
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1943, which in part declares: “Whoever shall * * * in
the perpetration of or attempt to perpetrate any * * #
robbery * * * kill another; * * * every person so offend-
ing shall be deemed guilty of murder in the first degree,
and upon conviction thereof shall suffer death or shall
be imprisoned in the penitentiary during life, in the dis-
cretion of the jury.” This language constitutes homicide
in the perpetration or attempt to perpetrate a robbery,
a separate offense, as distinguished from ordinary first-
degree murder and in a prosecution for such an offense
proof is not required of premeditation and deliberation
or a purpose to kill. The turpitude involved in a robbery
takes the place of deliberate, premeditated malice and
the purpose to kill is conclusively presumed from the
criminal intention required for robbery. A homicide
while perpetrating or attempting to perpetrate a robbery
is murder in the first degree. Garcia v. State, 159 Neb.
571, 68 N. W. 2d 151; Rogers v. State, 141 Neb. 6, 2 N.
W. 2d 529; Swartz v. State, 118 Neb. 591, 225 N. W. 766;
South v. State, 111 Neb. 383, 196 N. W. 684; Keezer v.
State, 90 Neb. 238, 133 N. W. 204; Rhea v. State, 63 Neb.
461, 88 N. W. 789.

Section 28-414, R. R. S. 1943, describes the crime of
robbery: “Whoever forcibly, and by violence, or by
putting in fear, takes from the person of another any
money or personal property, of any value whatever,
with the intent to rob or steal, shall be deemed guilty
of robbery * * *” It is not essential to constitute the
crime of robbery for money or personal property of some
value to be taken from the person of the victim. It is
sufficient if it is taken from his personal presence or per-
sonal protection and custody. The essence of the statute
is that the money or property must be in the possession
or under the control of the victim and that violence or
putting in fear was the means used by the robber to
take it. See, Cherpinsky v. State, 122 Neb. 52, 238 N.
W. 917; Hill v. State, 42 Neb. 503, 60 N. W. 916. An
individual attempts to perpetrate a robbery when he
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forcibly by violence or by putting in fear attempts to
take from another or from his immediate possession or
custody any money or personal property of value with
intent to rob or steal.

The accused argues that the testimony of Dilwood
should not be believed and that the testimony of Wells,
a relative of the accused, must be accepted at face value.
Accused asserts because of these conclusions the evi-
dence is so deficient as to fail to sustain the verdict of
guilty beyond a reasonable doubt. There is the unchal-
lenged testimony of two persons in the market when
Rasmussen was shot that a masked man equipped with a
revolver in his hand entered the market; proclaimed he
was going to rob it; demanded that money be handed
over to him; and in response to an inquiry by Rasmussen
if the holdupman was kidding he immediately shot Ras-
mussen, one of the clerks in the store. This establishes
homicide caused during an attempted robbery and hence
first-degree murder. There is no evidence to the con-
trary. The body or substance of the crime, the fact that
a crime had been committed without regard to the iden-
tity of the person responsible for the crime, was estab-
lished without contradiction. Accused admitted that he
participated in the crime at the market, that he shot
Rasmussen, and that he threw the firearm he had in the
water about at the center of the bridge. This was a con-
fession. The corpus delicti was established. Reyes v.
State, 151 Neb. 636, 38 N. W. 2d 539. In such a situation
even an unsupported, extrajudicial admission may be
competent and sufficient to establish the connection of
the accused with the crime. Wilshusen v. State, 149
Neb. 594, 31 N. W. 2d 544. However, there is more proof
which supports the verdict, for instance, a statement
of a witness that accused told the witness a few minutes
before Rasmussen was shot that he, the accused, was
going to rob the market, that witness saw the accused
enter the market, that witness heard a report that could
have been made by shooting a weapon, that witness
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saw the accused run out of the store with something
covering his face, and that accused ran down a street in
the night away from the market. Soon thereafter that
night accused asked the witness to burn the coat in
which the witness found a rubber face mask.

The accused could not be identified by Wells as the
man who entered the market and shot Rasmussen. He
was called by the State as a witness at the trial. He
thought the holdupman was taller and heavier than ac-
cused and that the voice the witness heard the night of
the tragedy was not that of the accused with whom wit-
ness had been well acquainted for a number of years.
Accused insists that the State should be bound and pre-
cluded by the testimony of Wells. The State in redirect
examination attempted to impeach Wells by the contents
of a statement the State asserts was given by Wells be-
fore the trial, but his answers were that he did not re-
member that he made the statements recited to him by
counsel for the State. The defense presented evidence
to the effect that Dilwood made statements before the
trial in some respects inconsistent with and contradictory
of his testimony at the trial. However, these were mat-
ters which affected only the quality of the evidence and
the credibility of the witnesses and they were matters
for the consideration and determination of the jury and
not for this court. Evidence tending to show that a
person made, before becoming a witness in a case, state-
ments inconsistent with .and contrary to his testimony
as a witness on the trial thereof, does not dispose of his
testimony as to the matters involved. It constitutes a
part of the evidence in the case to be weighed and con-
sidered in the determination thereof. Proof of contradic-
tory statements of a witness is received not as evidence
of the facts declared, unless made against interest by
one who is a party to the record, but for the purpose only
of aiding the jury in estimating the credibility of the
witness. Schluter v. State, 153 Neb. 317, 44 N. W. 2d
588. The record in this case does not permit a conclu-
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sion that the proof is insufficient to sustain the verdict.

Accused asserts he was denied due process of law
because his alleged confessions were received in evi-
dence at the trial which were obtained respectively on
the twelfth and thirteenth days after his arrest, during
which time no complaint was filed against him; that he
was denied his rights to consult with counsel; and that
his counsel was not permitted to contact accused. The
evidence that accused admitted to the captain of de-
tectives on October 23, 1958, that he participated in the
crime committed at the market and that he shot Ras-
mussen was offered and admitted in evidence without
any objection to its admission. The captain of detectives
testified that there were no promises or threats made
to or against the accused at that time and that the
statements and admissions were made by the accused
voluntarily and of his own free will.

Likewise the evidence that accused told a police offi-
cer on October 23, 1958, that he, the accused, disposed
of the gun he had by throwing it from the Douglas
Street Bridge into the Missouri River was without ob-
jection admitted at the trial. That statement was a
part of the same conversation which the captain of de-
tectives testified accused participated in voluntarily and
of his own will and volition on October 23, 1958, and
that no promises or threats were made to or against the
accused. The accused solicited an opportunity to talk
with the deputy county attorney of Douglas County
and pursuant thereto there was a conversation between
them on October 24, 1958, with no other person present.
There was evidence that when that conversation was
ended John Gallagher and Jack M. Fitch entered the
room and accused then admitted that he had told the
deputy county attorney when he and the accused were
alone that accused did the shooting at Aronson’s, that
he used a .32, and that he threw it in the water about
the middle of the bridge. There was no objection to
the evidence on the ground that it was improperly or
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illegally obtained and there could not have been effec-
tively because the information was furnished at a con-
ference solicited by accused and had to satisfy his de-
sire. A motion of accused to strike the evidence con-
cerning admissions made by him as above detailed after
the whole evidence of the three witnesses had been
concluded was properly denied. All of the evidence
within the scope of the motion was not in any event ob-
jectionable. The motion was joint as to the evidence
of all three witnesses in relation to admissions of ac-
cused. It could not properly have been sustained on
any theory in the manner it was made. A showing of
all that occurred immediately before and at the time of
the making of a confession is sufficient foundation for
its admission if such proof shows it to have been freely
and voluntarily made and excludes the hypothesis of
improper inducements and threats. Parker v. State,
164 Neb. 614, 83 N. W. 2d 347; Olney v. State, 169
Neb. 717, 100 N. W. 2d 838. The record in this case
satisfies the requirement of the doctrine of those
decisions.

The claim of accused that he was not told he had the
right to secure the services of a lawyer and that he
was not permitted to communicate with anyone from
October 11, 1958, until October 24, 1958, is disputed by
the record because he had a lawyer before and he was
represented by counsel at the preliminary hearing of
the charge made against accused and that lawyer saw
and consulted with accused on two or three occasions
during October 1958. One instance of this was the very
day the accused talked with the captain of detectives
on October 23, 1958. It is true that on one occasion
the lawyer had to wait about half an hour before he
could talk with his client but he and the lawyer did
consult that day. The record does not show why ac-
cused was in custody from October 11, 1958, that he
was held without charge, or at what date he became 3
suspect in the killing of Rasmussen. It was not shown
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that accused was excessively or improperly interro-
gated as to that tragedy or that there was any coercion
or force in reference to the accused. The charge of
denial of due process of law in the respects specified
by accused is wholly unsupported by the record.
Accused complains of the rejection by the trial court of
the instruction requested by him which was in sub-
stance that it is the law the testimony of an accom-
plice should be closely scrutinized; and if it appeared to
the jury that Marvin Dilwood testified falsely as to ma-
terial matters concerning issues in the case, then all his
uncorroborated testimony should be disregarded. Ob-
jection is also made because of the refusal of the trial
court to charge the jury, as accused requested in sub-
stance, that uncorroborated testimony of a confessed
participator of a crime “contradicted under oath by him-
self, contradicted by other witnesses, and inspired by
the hope of immunity from punishment, that another was
the instigator or participator in the perpetration of his
crime, is insufficient to establish the guilt of the ac-
cused beyond a reasonable doubt.” The proposed in-
structions each assumed that Marvin Dilwood was an
accomplice or “a confessed participator” in the crime.
Evidence is lacking to justify this assumption. There
is no showing that he knowingly or with common in-
tent with the principal offender united in the commis-
sion of the crime or that he was in any way concerned
in, aided, or assisted in the commission of the crime.
The evidence is that Dilwood first knew of the inten-
tion of the accused to commit a robbery at the market
only a few minutes before the crime was attempted
which resulted in the death of Rasmussen and upon the
first mention of such intention by the accused Dilwood
disassociated himself from accused. In 14 Am. Jur,
Criminal Law, § 110, p. 841, the following appears:
“To constitute one an accomplice he must take some
part in the crime, perform some act, or owe some
duty to the person in danger that makes it incumbent
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on him to prevent the commission of the crime. Mere
presence, acquiescence, or silence, in the absence of a
duty to act, is not enough, however reprehensible it
may be, to constitute one an accomplice. The knowl-
edge that a crime is being or is about to be committed
cannot be said to constitute one an accomplice, as may
not, also, the concealment of knowledge or the mere
failure to inform the officers of the law when one has
learned of the commission of a crime.” If Dilwood
gave false testimony in some respects concerning the-
issues of the case, this did not, as a matter of law, re-
quire the jury to disregard uncorroborated testimony
which he gave on any other subject. It only required the
jury to weigh his testimony, give it such weight if any
as the jury decided it was entitled to receive, and de-
termine the credibility of Dilwood as a witness in the
case. Knihal v. State, 150 Neb. 771, 36 N. W. 2d 109,
9 A. L. R. 2d 891; Schluter v. State, supra. Evidence is
lacking that Dilwood was inspired by hope of immunity
from punishment or that he wanted or had reason for
immunity from punishment for any wrongful act. Per-
suasive of absence of error in this regard is that the
trial court gave an instruction on the subject of an ac-
complice which is not contested by accused as incorrect.
The court gave him more in this respect than the law
required. The refusal of the requested instructions was
proper.

Accused argues that the deputy county attorney as
prosecutor of the case made improper and prejudicial
statements in his argument to the jury because the
effect of them was an expression by the prosecutor
of his personal opinion that accused was guilty of the
crime charged against him and was not a deduction from
evidence in the case, but was based on other and addi-
tional information obtained by the prosecutor during
investigation made by him. The presentation of the
case to the jury by the prosecutor was generally a
discussion of the evidence produced by the State; what
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the State claimed was established by it; an analysis from
the standpoint of the State of the testimony produced
by accused, the quantity of which was considerable
and the quality of which was substantial in support of
the principal defense which was an alibi; and immedi-
ately following which, in closing, the prosecutor said:
“That, Ladies and Gentlemen, is the sort of testimony
that they would have you believe, as opposed to eye-
witness accounts by Marvin Dilwood, and his admis-
sions to Ernie Brown and admissions to me in front of
Jack Fitch. Can you believe them? Ladies and Gentle-
men, Raymond Rasmussen didn’t have a chance. This
bandit—this robber—this murderer first in that door,
says, ‘This is a stick-up. Give me your money.’,—Blooey
—he didn’t even have a chance to give him that money.
He killed him. He didn’t have a chance. Ladies and
Gentlemen of the Jury, the evidence in this case is
overwhelming—much less beyond a reasonable doubt,
and Luther Wilson, while attempting to rob, did kill
Raymond Rasmussen.” The specific part of the quoted
statement claimed to have been improper and prejudicial
is: “This bandit—this robber—this murderer - - -7 It
was dramatized and personalized by the prosecutor
turning from the jury, taking one or two steps in the
direction of the accused; and while facing and point-
ing to him, the prosecutor spoke the words above
quoted. The demonstration and the speaking of the
words applied to accused were simultaneous. Counsel
for accused made timely objection to the closing re-
marks of counsel. “He pointed to the Defendant, calling
him a murderer and so forth. At this time, the De-
fendant asks that it be struck. We ask the Court to
declare a mistrial. The motion of Counsel towards the
Defendant is expressing his opinion.” The objection
and motions were denied.

The reference to the accused by the prosecutor was
immediately following reference to the eyewitness ac-
count by Dilwood and the admissions of the commis-
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sion of the crime by accused. This was followed by
reference to the evidence in the case being overwhelm-
ing that accused while attempting to rob did kill Ras-
mussen. The State had produced substantial evidence
that accused entered the market with masked face,
revolver in hand, proclaimed he was there to rob the
market, and demanded that the money be handed to
him. He wounded and killed Rasmussen for no better
reason than he asked accused if he was kidding. The
accused was identified by an eyewitness as the perpe-
trator of the crime. There was evidence by different
witnesses of the admissions of guilt by the accused.
The evidence permitted a reference to the accused as a
bandit, robber, and murderer by the counsel for the
State based on or as a deduction from the evidence in
the case in its presentation to the jury. It is a justi-
fiable conclusion from the record that what the prose-
cutor said, the basis of the objection by the accused,
was not the expression of the prosecutor of a per-
sonal opinion based on information other than the evi-
dence but was an estimation by the prosecutor that
the evidence established that the accused was the bandit,
robber, and murderer who perpetrated the crime which
was committed in the market. The doctrine in this
state is that it is highly improper and generally preju-
dicial for a prosecuting attorney in a criminal case to
declare to the jury his personal belief as to the guilt of
a defendant; but if such belief is given as a deduction
from evidence, it is not improper. It was said in Roberts
v. State, 145 Neb. 658, 17 N. W. 2d 666: ‘It is highly
improper for the prosecuting attorney in a criminal
case to declare to the jury his personal belief in de-
fendant’s guilt, unless such belief is given as a deduc-
tion from the evidence.’ Balis v. State, 137 Neb. 835,
291 N. W. 477. * * * Here, the county attorney ex-
pressed his belief that the evidence was sufficient to
sustain a conviction. We do not find prejudicial error
in the remark made.” See, also, Reed v. State, 66 Neb.
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184, 92 N. W. 321; Olsen v. State, 113 Neb. 69, 201 N.
W. 969; Annotation, 50 A. L. R. 2d 766.

It was not, under the circumstances of this case,
prejudicial error for the prosecutor in the argument
of the case to characterize accused by the words used.
In Dobry v. State, 130 Neb. 51, 263 N. W. 681, this
court stated: “With reference to the alleged misconduct
of the assistant prosecutor in referring to the defendant
as a murderer and an assassin, we are of the opinion
that it was not prejudicial error under the situation as
it existed in this case. The statements hereinbefore
quoted followed a general summation of the evidence
and are conclusions that could readily be inferred from
the facts. There was no personal belief expressed that
the defendant was a murderer or assassin. From the
facts previously detailed it was fairly deducible that the
defendant was a murderer and assassin. Under such
circumstances, the prosecutor may state conclusions
which are predicated upon the evidence. This does not
mean that such statements may not constitute error if
made for purposes of vilification or vituperation.” See,
also, Lee v. State, 124 Neb. 165, 245 N. W. 445; Grand-
singer v. State, 161 Neb. 419, 73 N. W. 2d 632.

The prosecutor in his argument to the jury referred
to admissions of the accused made to the prosecutor in
front of Jack M. Fitch. Accused argues this was preju-
dicial to him because it implied he made incriminating
statements to the prosecutor during his investigation
of the crime committed in the market which were not
in evidence and consequently the prosecutor was an
unsworn witness. The prosecutor mentioned specifically
admissions in front of Jack M. Fitch who testified that
accused admitted to the prosecutor that he, the accused,
did this shooting at Aronson’s, that he used a .32, and
that he threw the gun in the water about the middle of
the bridge. There was no basis for implication or in-
ference that the prosecutor received any other or dif-
ferent information from the accused. However,. this
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objection is not available at this time because the record
does not show that any objection was taken to that part
of the statement of the prosecutor. The objection which
was made was limited to the demonstration made by
the prosecutor towards accused and the words spoken
at the same time which characterized him as a bandit,
robber, and murderer. Objection after completion of
the trial in such a situation is futile. If there is no
objection made in respect to an alleged improper state-
ment of opposing counsel to the jury at the time of
the making thereof, there can be no prejudicial error
predicated upon the alleged misconduct. It is too late
to make an objection in such a situation in the motion
for a new trial. Mulder v. State, 152 Neb. 795, 42 N.
W. 2d 858; Swartz v. State, supra; Carter v. State, 115
Neb. 320, 212 N. W. 614.

The State produced and examined George Battles as a
rebuttal witness. He said he was at the home of Mrs.
Givehand, a sister of accused, on Blondo Street Feb-
ruary 28, 1958, attending a party commencing about
7 p. m. and continuing practically the whole night. He
and accused played a card game called Tonk and later
the game was changed to Whist but the witness and
accused were engaged in cardplaying practically the
whole night. The witness said accused did not leave
the party. There is undisputed evidence in the record
that the party ended near 1 a. m. in the morning on
March 1, 1958. The witness was asked if he had made
a statement to the county attorney before the trial. He
admitted that he had but did not remember the date
of it. The State without more foundation attempted to
examine the witness concerning alleged matters in the
statement inconsisent with the testimony he had given.
Accused objected that the State was attempting to
impeach its witness and that there was no showing
that the State was surprised or that the witness was
hostile to it. The matter was considered without the
presence of the jury. The witness testified that he
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talked with the prosecutor at the office of the county
attorney before testifying at the trial and he then told
the prosecutor when they were reviewing the questions
contained in the statement that he “never said some of
them statements” and that there were some things which
the witness did say when the statement was given that
“weren’t in the statement.” The witness also testified
that before he was called as a witness at the trial he told
the prosecutor at his office that the witness gave the
accused $10, he gave the $10 to Elnora, she went and
got the liquor, and accused did not leave the house.
The objection was overruled and the witness was asked
if he had stated the matters contained in the alleged
contradictory statement given the prosecutor prior to
the trial. The witness admitted some of them, denied
others, and disclaimed remembrance as to certain of the
questions and answers contained in the statement. The
State then produced evidence that the witness by his
previous statement given the prosecutor had said that
he asked him (accused) if he was going to get the
whiskey and Luther (the accused) got up and left; that
that was about 9 p. m. (February 28, 1958, the night of
the party); that Dilwood was then at the party when
accused left; and that Dilwood left the party before
the accused came back.

The evidence is not disputed that the county attor-
ney was told before the witness was called to testify
that at the party he gave money to the accused to secure
whiskey, that accused gave it to his sister Elnora, that
she got the whiskey, and that accused did not leave the
house. Neither is it disputed that the witness in effect
repudiated the contradictory statement by telling the
county attorney it was not correct in that it contained
things the witness did not say and it failed to contain
things that he did say. It affirmatively appears that the
prosecutor was not surprised or misled by the statement
and he was bound to know in the circumstances that if
George Battles were made a witness he would say that



516 NEBRASKA REPORTS {Vor. 170
Wilson v. State

accused did not leave the home of his sister the evening
or night of the party until it ended early the following
morning. The only significant conflict between the
testimony of George Battles and the statement he gave
the prosecutor was that in the former the witness said
accused did not leave the house of his sister during the
party on the night of the crime until the party ended
and in the latter the witness said accused left and went
to get whiskey about 9 p.m. that evening. A witness
may, subject to conditions and limitations, be impeached
by the party calling him by showing that he made a
statement out of court contrary to one made in court
concerning a matter relative to a fact in issue. This
doctrine was adopted in this state in Penhansky v. Drake
Realty Construction Co., 109 Neb. 120, 190 N. W. 265,
by this language: “Where one has been misled or en-
trapped into calling a witness by reason of such witness,
previous to the trial, having made statements to the
party, or his counsel, favorable to the party’s conten-
tion, and at variance with the testimony given at the
trial, and the party believed and relied upon such state-
ments in calling the witness, and is surprised by the
testimony on a material point, he may, in the discretion
of the court, be permitted to show the contradictory
statements made before the trial.” The statement from
that case quoted above was recited in Blochowitz v.
Blochowitz, 122 Neb. 385, 240 N. W. 586, 82 A. L. R.
949, and the opinion then made these remarks: “But
in the instant case the plaintiffs, in the light of the
facts fully known to them when they called this wit-
ness to the stand during the trial here under review,
could not have been ‘misled’ or ‘entrapped’ by the state-
ments appearing in the first deposition, in view of his
subsequent testimony in the county court. It is in-
credible that they, then, in any manner relied thereon
or were deceived by the testimony in this case actually
given, and that they were actually ‘surprised’ thereby
is a conclusion wholly unsupported by the record and
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inconsistent with common sense. The prerequisites to
invoking the application of the rule quoted were wholly
absent, and the trial court therefore, it is considered,
erred in failing to sustain objections seasonably made
to this line of examination pursued by plaintiffs, who
are in turn under the facts in this case bound by the
evidence elicited by them, otherwise uncontradicted,
unmodified by the evidence thus erroneously received.”

The attempt of the State to impeach its rebuttal wit-
ness should have been refused by the trial court. Its
failure in this regard was error. This is not to say,
however, that the error was prejudicial to accused under
the circumstances. George Battles testified as a wit-
ness for the State that accused was at the home of his
sister at a party from as early as 7 p. m. during prac-
tically the whole night and that he did not leave there
during that period. In that respect the testimony of
the witness was favorable to the accused and was cor-
roborated by several persons who attended the party
and testified positively to the same fact. The impeach-
ing testimony did not controvert, eliminate, or destroy
the testimony of the rebuttal witness. It was not sub-
stantive evidence of the facts declared therein and was
only received to aid the jury in estimating the character
and credibility of the witness. Schluter v. State, supra.
The district court by instruction limited the purpose
of the impeaching evidence in accordance with that
doctrine and it must be assumed that the jury observed
the mandate of that instruction. The error in this re-
spect was not legally prejudicial to accused.

A complaint is made that accused was prejudiced by
the jury basing the sentence imposed on the false as-
sumption that a parole is too easy to secure. This was
presented by a motion for a new trial and a showing
intended to support it or at least to originate an inquiry.
The duty of a jury in a case ¢6f this character is to ascer-
tain the guilt or innocence of the accused; and if its
verdict is guilty, to determine the penalty as the law
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provides. The decision of the jury should not be in-
fluenced by or rest upon the fact of whether a parole,
pardon, or other clemency is easy or difficult to secure.
Griffith v. State, supra. There is no competent showing
of any violation of this doctrine in this case.

The judgment and sentence should be and each is af-
firmed. It should be and is adjudged that the sentence
and judgment of the district court for Douglas County
rendered and entered in this case be executed on Friday,
the 23rd day of September 1960.

AFFIRMED.

IN RE EsTATE oF CHarITY B. COUCH, DECEASED.
NEBRASKA WESLEYAN UNIVERSITY, A CORPORATION,
APPELLEE, V. ESTATE OF CHARITY B. COUCH, DECEASED,

APPELLANT.
103 N. W. 2d 274

Filed May 27, 1960. No. 34771.

1. Subscriptions. The assumption of an obligation, express or im-
plied, by a university incorporated under the laws of this state,
to keep an endowment fund intact and to use the income thereof
for the payment of scholarships for worthy girls, is a sufficient
consideration for a subscription to such fund in the form of a
promissory note payable at the maker’s death.

2. The assumption of such obligation may be implied
from the acceptance and retention of such subscription contract
by the donee.

3. Conditions and restrictions contained in or endorsed

upon a subscription note, not inconsistent with the subscription
contract and which were accepted by the donee, do not have the
effect of destroying the original consideration for the contract.

AppPEAL from the district court for Keith County: Jonn
H. Kuns, Jupce. Affirmed.

Baskins & Baskins, for appellant.

Stewart, Stewart & Calkins and James W. Hewitt, for
appellee.
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

CARTER, J.

This is an action upon a subscription note in favor of
the endowment fund of Nebraska Wesleyan University.
The defense of no consideration was asserted. The trial
court found for the plaintiff and the defendant has
appealed.

Nebraska Wesleyan University was incorporated un-
der the laws of Nebraska in 1887 and since that date has
continuously operated a nonprofit educational institu-
tion known as Nebraska Wesleyan University at Lincoln.
The endowment fund of the university was established
more than 40 years ago. It has always been divided
into unrestricted funds which contain assets on which
no restrictions were imposed by donors on the use of
the income and restricted funds which contain assets
on which restrictions were imposed. The restricted
funds are divided into several specific funds, including
a scholarship fund, in order that the income from such
funds may be used in compliance with the restrictive
use specified by the donors.

On November 9, 1927, Charity B. Couch executed and
delivered to the university a subscription note in words
and figures as follows: “In consideration of my interest
in Christian Education and of other subscriptions to this
Endowment, Building and Expense Fund, I hereby sub-
scribe and promise to pay to the Nebraska Wesleyan
University, the sum of Five thousand and No/100 DOL-
LARS. When this note is paid it shall become a part of
Scholarship Fund to help worthy girls through the Uni-
versity. Due and payable at or before my death. For
value received, subject to the following conditions:
(printed conditions stricken).”

The stated consideration is sufficient in the forego-
ing note under our holdings in In re Estate of Griswold,
113 Neb. 256, 202 N. W. 609, 38 A. L. R. 858; In re Estate
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of Luce, 137 Neb. 846, 291 N. W. 562; and Cotner College
v. Estate of Hester, 155 Neb. 279, 51 N. W. 2d 612. In
the Griswold case the court said: “While in the case
of a mere promise to make a gift or donation to a col-
lege subject to no condition and imposing no obligation
upon the college with respect thereto could not be en-
forced, we think that when, as in this case, the college
is required to perform certain duties with respect to
the specific fund, its acceptance thereof and reliance
thereon and promise to carry out the wishes of the donor
supply the consideration.” We adhere to this holding
and conclude that an adequate consideration exists for
the foregoing subscription note.

It is the primary contention of the defendant, how-
ever, that certain writings in and on the back of the
subscription note indicate a want of consideration for
the note. The writings on the back of the note are as
follows:

“At any time, the maker of this note desires she may
pay any part of this note & the Nebr. Wesleyan Univer-
sity agrees to issue Annuity Bond for the Amount paid
& pay interest on such Annuity Bond Semi Annually.

“Paid by check 11-9-27 - $500.00 Above credit can-
celled by our check for $500.00 to Mrs. Couch. See
Check Register P. 211.

“Ogallala Neb. Jan 17 1934. To establish the Ilus
and Charity Couch Memorial Scholarships Charity
Couch.”

Defendant contends that these writings written in
longhand control the printed portion of the subscrip-
tion note. We agree that this is correct where there is
conflict between the printed and written portions of
the instrument. Jacobsen v. Farnham, 155 Neb. 776,
53 N. W. 2d 917, 33 A. L. R. 2d 543.

The purpose of the writings was to provide for pay-
ments on the subscription note prior to the donor’s death,
with a retention of the income therefrom until her death.
We find nothing in this that would in any manner af-
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fect the consideration shown by the face of the note.
The writings show that the donor did pay $500 on the
note on November 9, 1927. At her request the univer-
sity returned the $500 to her in lieu of an annuity bond
for that amount. The receipt given by the donor au-
thorized the cancellation of the $500 credit on the sub-
scription note and provided further that it would leave
“the estate note for $5,000 to be paid out of my -estate
at my death.” This was in accordance with the optional
method of payment contained in the writing and in no
way affected the consideration recited on the face of
the note.

It is contended that the written portion of the face
of the note providing, “When this note is paid it shall
become a part of Scholarship Fund to help worthy girls
through the University,” and the writing on the back of
the note providing, “To establish the Ilus and Charity
Couch Memorial Scholarships,” indicate a want of con-
sideration for the note. We point out that the one is a
restriction upon the use of the income and the other a
condition, both of which were impliedly agreed to by
the university by its acceptance and retention of the
note. They were not inconsistent with the promise of
the donor to pay the $5,000 to the Endowment, Build-
ing and Expense Fund, in view of the many specific
funds set up within the scope of the endowment fund
for the purpose of carrying out the desires of donors.
The willingness of the university to name the fund the
Ilus and Charity Couch Memorial Scholarships and to
use the income to help worthy girls through the uni-
versity is not inconsistent with her interest in Christian
education and of other subscriptions to the endowment
fund, the consideration stated on the face of the note.
We conclude that the restrictions and conditions, im-
pliedly accepted by the university, were consistent with
and not incompatible with the consideration recited on
the face of the note. Conditions and restrictions con-
tained in or endorsed upon a subscription note, not in-
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consistent with the subscription contract, and which
were accepted by the donee, do not have the effect of
destroying the original consideration for the contract.
Consequently, a valid consideration for the subscrip-
tion note existed and the defense of no consideration is
without merit.

The trial court having arrived at the same conclusion,
the judgment is affirmed.

AFFIRMED.

JosEPH BEZDEK, APPELLANT, V. KENNETH PATRICK,

APPELLEE.
103 N. W. 24 318

Filed June 3, 1960. No. 34702.

1. Judgments. It is a fundamental principle of jurisprudence that
material faets or questions which were in issue in a former
action, and were there admitted or judicially determined, are
conclusively settled by a judgment rendered therein, and that
such facts or questions become res judicata and may not again
be litigated in a subsequent action.

2. Appeal and Error. The rule that the findings of this court on
a first appeal become the law of the case on a retrial of
the same issues is not available where on the second trial
the facts are materially and substantially different.

Where on appeal findings of fact are made which
become the law of the case and there is a remand for a new
trial, on such retrial, such findings are binding on the parties,
the trial court, and this court, unless on the retrial the facts
relating to the issues upon which the findings were made are
materially and substantially different from those adduced on
the former trial, and the burden of showing a difference shall
rest upon the party making the claim.

The determination of the question of whether or not

the evidence on a retrial is different from that adduced on an

earlier trial is one for the court and not for the jury.

When, upon remand, new issues of fact are properly

raised which were not present in the former adjudication and

there is sufficient competent evidence adduced to support such
new allegations of fact to make them a jury question, the doc-
trine of the law of the case has no application thereto.
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6. Automobiles: Highways. A driver of a motor vehicle about
to enter a highway protected by stop signs must stop as directed,
look in both directions, and permit all vehicles to pass which are
at such a distance and traveling at such a speed that it would
be obviously dangerous for him to proceed across the intersection.

Where the driver of a motor vehicle approach-

ing a through street or highway stops and looks and sees an

approaching vehicle on the favored street or highway but er-
roneously judges its speed or distance or for some other reason
assumes he can proceed with safety and not have a collision, the
question of whether or not his conduct in doing so makes him
guilty of contributory negligence is usually one for the jury.

A motor vehicle which has entered an inter-
section or is passing through it at a lawful speed has the right-
of-way over a motor vehicle approaching the intersection from
a different direction into the path of the first vehicle.

9. Negligence. Although a person may have negligently exposed
himself or his property to an injury, nevertheless, if the defend-
ant, after discovering his exposed situation, negligently injures
him or is guilty of negligence in not discovering his dangerous
position in time to avoid the injury, and injury results because
thereof, he may still recover.

A person who is himself negligent may not recover

under the doctrine of the last clear chance where his negli-

gence is active and continuing to the very time of the accident.

Such a situation involves questions of comparative negligence

and not those of the last clear chance doctrine.

10.

APPEAL from the district court for Douglas County:
CarroLL O. STAUFFER, JUDGE. Reversed and remanded.

Martin A. Cannon and Mathews, Kelley & Stone, for
appellant.

Crawford, Garvey, Comstock & Nye, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BOSLAUGH, JJ.

WENKE, J.

This is the second appearance of this cause in this
court. See Bezdek v. Patrick, 167 Neb. 754, 94 N. W.
9d 482. Therein we vacated a verdict in favor of de-
fendant Kenneth Patrick, reversed a judgment entered
thereon, and remanded the cause generally for retrial.
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Plaintiff Joseph Bezdek’s cause of action was again
tried and submitted to a jury, which brought in a ver-
dict for defendant on which judgment was entered.
Plaintiff filed a motion for new trial and has perfected
this appeal from the overruling thereof.

We shall not again set out the basic facts upon which
appellant’s cause of action is premised for they are
fully and correctly set out in our first opinion. Appel-
lant contends that he was not given the benefit of our
holding in that opinion to the effect that appellee, in
certain respects, was guilty of negligence as a matter
of law. In our first opinion we held that appellee was
guilty of ‘negligence as a matter of law in that he did
not maintain a proper lookout and in that he did not
have his truck under control. On the second trial the
trial court did not so inform the jury but submitted the
matter of these two issues to the jury as a fact ques-
tion. The principles applicable to this contention are
as follows:

“It is a fundamental principle of jurisprudence that
material facts or questions which were in issue in a
former action, and were there admitted or judicially
determined, are conclusively settled by a judgment
rendered therein, and that such facts or questions become
res judicata and may not again be litigated in a sub-
sequent action.” Callahan v. Prewitt, on rehearing, 143
Neb. 793, 13 N. W. 2d 660. See, also, Benedict v. Epp-
ley Hotel Co., 161 Neb. 280, 73 N. W. 2d 228.

“The rule that the findings of this court on a first
appeal become the law of the case on a retrial of the
same issues is not available where on the second trial
the facts are materially and substantially different.”
Callahan v. Prewitt, supra. See, also, State ex rel.
Davis v. American State Bank, 115 Neb. 81, 211 N. W.
201; Phelps County Farmers’ Mutual Ins. Co. v. John-
ston, 66 Neb. 590, 92 N. W. 576.

“Where on appeal findings of fact are made which
become the law of the case and there is a remand for
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a new trial, on such retrial, such findings are binding
on the parties, the trial court and this court, unless
on the retrial the facts relating to the issues upon which
the findings were made are materially and substan-
tially different from those adduced on the former trial,
and the burden of showing a difference shall rest upon
the party making the claim.” Callahan v. Prewitt,
supra. See, also, Benedict v. Eppley Hotel Co., supra.

“The determination of the question of whether or
not the evidence on a retrial is different from that ad-
duced on an earlier trial is one for the court and not for
the jury.” Callahan v. Prewitt, supra. See, also, Bene-
dict v. Eppley Hotel Co., supra.

Appellee did not show the facts relating to these
issues, upon which our findings were made, were ma-
terially and substantially different at the second trial
from those adduced on the first trial. In fact, he made
no showing as to what they were on the first trial. In
view thereof our previous findings in regard thereto
were binding on appellee, the trial court on the second
trial, and upon us on this appeal. Not only was the
appellee guilty of negligence in these two respects,
which are specifications of negligence (a) and (b) as
found in the trial court’s instruction No. 2, but the evi-
dence establishes that such conduct was, as a matter of
law, a proximate cause of the accident in which appel-
lant was injured. Appellant was entitled to have the
jury so informed -and it was prejudicial error on the
part of the trial court not to do so.

In the original action appellee pleaded contributory
negligence as a defense but did not set out any speci-
fications of negligence on the part of appellant relating
thereto but did in connection with a counterclaim, which
was withdrawn at the second trial. Upon remand ap-
pellee was granted leave to amend his answer by set-
ting out numerous specifications of negligence under
his defense of contributory negligence and by its in-
struction No. 3 the trial court submitted 11 of these to
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the jury. It is of course true that when, upon remand,
new issues of fact are properly raised which were not
present in the former adjudication and there is suffi-
cient competent evidence adduced to support such new
allegations of fact to make them a jury question, the
doctrine of the law of the case has no application there-
to. State ex rel. Davis v. American State Bank, supra.

But in the former adjudication certain issues as to
appellant’s conduct being negligent were raised and
we determined, in regard thereto, that there was no evi-
dence of any absence of control by appellant of his
automobile that could in any way have been considered
negligence or that could be considered as having con-
tributed to the collision; that the charge of negligence
of appellant consisting of absence of control by him of
his automobile should not have been submitted to the
jury; that the charge that appellant failed to have and
maintain a proper lookout was unfounded; that there
was no evidence to support or justify the charge that
appellant failed to apply his brakes; and that there was
no fault shown on the part of appellant which caused his
inability to engage the second gear of his automobile.
In view of the record we think the law of the case is
applicable to the foregoing for the same reasons as have
been hereinbefore set forth. Consequently the trial
court should not have submitted specifications of negli-
gence numbered 2, 9, and 10, as found in its instruction
No. 3, and it was error for the trial court to do so.

In our first opinion we said appellee pleaded con-
tributory negligence and that this issue should, under
the record as made, be submitted to the jury as a factual
matter for its determination upon proper instructions.
As stated in Pankonin v. Borowski, 167 Neb. 382, 93 N.
W. 2d 41: “If there is evidence which will sustain a
finding for the litigant who has the burden of proof in
a cause, the trial court may not disregard it and decide
the case as a matter of law.”

From the evidence adduced a jury could find that
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appellant approached the intersection of Sixtieth and
L Streets from the north on Sixtieth Street; that he
stopped his car on the west half, or the lane for south-
bound traffic, of the surfaced area of Sixtieth Street
just to the north of a stop sign; that the stop sign was
located just to the west of the surfaced area of Sixtieth
Street and east of a filling station located to the north-
west of the intersection; that the south side of this
filling station was 34 feet north of the surfaced area of
L Street west of the intersection, which surfaced area
was 20 feet wide; that when he stopped his car appel-
lant’s view to the west on L Street was partially blocked
by the filling station; that he looked to the west as
far as he could, which was some 100 to 150 feet, but did
not see any vehicle approaching on L Street from the
west; that appellant then put his car in low gear and
proceeded forward very slowly, continuing to look to
the west; that when his car had gone forward far
enough that he could see to the west as far as Seventy-
second Street he saw appellee’s truck approaching from
that direction at a point which appellant describes as a
low spot on L Street, which low spot his estimates placed
at various distances west of Sixtieth Street; that the
truck was traveling east in the south lane of L Street,
which was for eastbound traffic; that appellant con-
tinued toward the intersection at from 2 to 7 miles an
hour, watching the appellee’s truck while doing so; that
appellant tried to get his car into second gear, it having
a mechanical hand gear shift, but was not successful
in doing so; that while he was trying to shift gears his
car almost came to a stop; that he got it back into low
gear and continued to proceed on into the intersection;
that he continued at all times to watch appellee’s truck,
which he estimated was coming at 60 miles an hour;
that the truck was not slowing down; that the truck was
not changing its course; that he thought there was a
stop sign on L Street west of the intersection which
would cause appellee to stop his truck; that he stepped
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on the gas to speed up his car but was not able to in-
crease its speed because he had his foot on the clutch
pedal; that he did not blow his horn; that he proceeded
on into the intersection at from 2 to 7 miles an hour
and possibly got up to 10 miles an hour before being
hit; and that the right front side of his car was hit by
the left front of the truck at a point 7 feet 5 inches south
of the center line of L Street and 3 feet 3 inches west of
the center line of Sixtieth Street.

“A driver of a vehicle about to enter a highway pro-
tected by stop signs must stop as directed, look in both
directions and permit all vehicles to pass which are at
such a distance and traveling at such a speed that it would
be obviously dangerous for him to proceed across the
intersection.” Meyer v. Hartford Bros. Gravel Co., 144
Neb. 808, 14 N. W. 2d 660.

In view of the foregoing we think appellant’s conduct
presented a question for the jury under the following
principle: ‘“Where the driver of a car approaching a
through street or highway stops and looks and sees an
approaching vehicle on the favored street or highway
but erroneously judges its speed or distance or for some
other reason assumes he can proceed with safety and
not have a collision, the question of whether or not his
conduct in doing so makes him guilty of contributory
negligence is usually one for the jury.” Borcherding v.
Eklund, 156 Neb. 196, 55 N. W. 2d 643. See, also,
Bezdek v. Patrick, 167 Neb. 754, 94 N. W. 2d 482; Bez-
dek v. Patrick, 164 Neb. 398, 82 N. W. 2d 583; Whitaker
v. Keogh, 144 Neb. 790, 14 N. W. 2d 596.

In view of the foregoing statement of facts and prin-
ciples applicable thereto specifications of contributory
negligence Nos. 3, 4, 5, and 8, as set out in the court’s
instruction No. 3, were properly for submission to the
jury. Specifications Nos. 7 and 11, submitted by the
court in its instruction No. 3, merely relate to evi-
dentiary facts involved in the issues properly submitted
and should not have been separately submitted as
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specifications of negligence. Specification No. 6 of in-
struction No. 3 is too general in its scope and should
not have been given. It would permit the jury to con-
sider any fact it might desire on the issue of contribu-
tory negligence.

As we said in Bezdek v. Patrick, 167 Neb. 754, 94
N. W. 2d 482: “In the trial of an action concerning a
collision of a truck and an automobile on an inter-
section of a favored street and a nonfavored street which
involves issues of negligence and contributory negli-
gence, the jury should be fully and precisely instructed
as to relative and reciprocal rights and duties of the
operators of the motor vehicles in entering and using
the intersection.” These rights and duties may be found
set out in Bezdek v. Patrick, 167 Neb. 754, 94 N. W. 2d
482; Paddack v. Patrick, 163 Neb. 355, 79 N. W. 2d 701;
Simcho v. Omaha & C. B. St. Ry. Co., 150 Neb. 634,
35 N. W. 2d 501; McCulley v. Anderson, 119 Neb. 105,
227 N. W. 321.

Specification No. 1 of the court’s instruction No. 3
submitted the issue of appellant’s “Failure to yield the
right of way.” As we said in Pankonin v. Borowski,
supra: “A motor vehicle which has entered an inter-
section or is passing through it at a lawful speed has
the right-of-way over a motor vehicle approaching the
intersection from a different direction into the path of
the first vehicle.” There is no evidence to support this
specification of contributory negligence and the trial
court was in error in submitting it as an issue.

The appellant is entitled to a directed verdict against
appellee, insofar as appellee’s liability is concerned,
and the only question for the jury is, was the appel-
lant damaged and, if so, how much. However the
latter, under the evidence adduced and hereinbefore set
forth, is subject to the defense of contributory negli-
gence. See, § 25-1151, R. R. S. 1943; Blanchard v. Law-
son, 148 Neb. 299, 27 N. W. 2d 217; Bezdek v. Patrick,
167 Neb. 754, 94 N. W. 2d 482. As stated in Bezdek
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v. Patrick, 167 Neb. 754, 94 N. W. 2d 482: ““* * * under
the comparative negligence statute, section 25-1151, R. S.
1943, even if it could be said that defendant was guilty
of negligence as a matter of law, * * * and it could be
found that plaintiff was guilty of only slight negligence,
the question whether or not defendant’s negligence
was gross in comparison therewith would still be a
factual one for determination by the jury.’” In order
to properly consider this defense and make the compari-
son thereunder, which it is the jury’s duty to make in
case it finds appellant was guilty of contributory negli-
gence, the jury should not only be advised of what
negligence the appellee is guilty of as a matter of law
but should, under proper instructions, be permitted to
determine, as a matter of fact, whether or not appellee
has been guilty of any other specification of negligence
claimed by appellant and which finds support in the
evidence. These would, under the record before us,
include specifications Nos. (c), (d), (e), and (f), as
contained in the court’s instruction No. 2.

Appellant complains of the fact that the trial court
sustained appellee’s motion to strike from his amended
petition his allegation setting up the last clear chance
doctrine. The doctrine of the last clear chance is stated
in Carnes v. DeKlotz, 137 Neb. 787, 291 N. W. 490, as
follows: “Although a person may have negligently ex-
posed himself or his property to an injury, nevertheless,
if the defendant, after discovering his exposed situation,
negligently injures him or is guilty of negligence in
not discovering his dangerous position in time to avoid
the injury, and injury results because thereof, he may
still recover.”

If appellant was guilty of negligence it continued up
until the moment of impact. Under this situation the
following is controlling: “A person who is himself
negligent may not recover under the doctrine of the
last clear chance where his negligence is active and
continuing to the very time of the accident. Such a
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situation involves questions of comparative negligence
and not those of the last clear chance doctrine.” Trumb-
ley v. Moore, 151 Neb. 780, 39 N. W. 2d 613. See, also,
Bush v. James, 152 Neb. 189, 40 N. W. 2d 667; Roby
v. Auker, 149 Neb. 734, 32 N. W. 2d 491.

We have come to the conclusion that the judgment
of the lower court denying appellant a new trial must
be reversed. We therefore reverse the judgment of the
trial court doing so with directions to grant appellant
a new trial and remand the cause for such retrial, same
to be conducted according to the law applicable thereto,
including our holdings in this and our previous opin-
ion relating thereto.

REVERSED AND REMANDED.

ELMER BLOCK ET AL., APPELLANTS, V. LINCOLN TELEPHONE

& TELEGRAPH COMPANY, A CORPORATION, ET AL., APPELLEES,
103 N. W. 2d 312

Filed June 3, 1960. No. 34722.

1. Public Service Commissions. By the Constitution the powers
and duties of the State Railway Commission include the regula-
tion of rates, service, and general control of common carriers
as the Legislature may provide by law.

In the absence of specific legislation the State Rail-
way Commission shall exercise the powers and perform the
duties of regulation of rates, service, and general control of
common carriers.

3. Telecommunications: Carriers. Within the meaning of the Con-
stitution telephone companies are common carriers.

4. Telecommunications: Public Service Commissions. Telephone
companies operating in this state are subject to all reasonable
orders of the State Railway Commission entered upon hearings
duly and legally had as to rates to be charged and time and
manner of service to be rendered.

5. : . By statute, no person, firm, partnership, cor-
poration, cooperative, or association shall offer telephone service
or construct a new telephone line in or extend an existing tele-
phone line into the territory of another telephone company with-
out first making an application for and receiving from the
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State Railway Commission a certificate of convenience and
necessity, after due notice and hearing under the rules and
regulations of the commission.

6. Telecommunications. A subscriber to telephone service directly
affected is a party in interest in a hearing to determine whether
or not, on the basis of convenience and necessity, his existing
service shall be taken away.

AprPEAL from the Nebraska State Railway Comm1551on
Reversed.

Muffly & Snyder, for appellants.

J. Taylor Greer, Allen L. Overcash, Woods, Aitken &
Aitken, and Marti, O’Gara, Dalton & Sheldon, for ap-
pellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

YEAGER, J.

This is an action or proceeding which was commenced
by Elmer Block, Merle Wilhelm, and Roca Elevator Com-
pany, complainants, by the filing of a complaint with
the State Railway Commission against Lincoln Tele-
phone and Telegraph Company, a corporation, Capitol
Telephone Company, a corporation, and Martell Tele-
phone Company, a corporation, defendants. Herein-
after Elmer Block will be referred to as Block, Merle
Wilhelm as Wilhelm, Roca Elevator Company as Roca,
Lincoln Telephone and Telegraph Company as L. T. &
T., Capitol Telephone Company as Capitol, and Martell
Telephone Company as Martell.

To the extent necessary to point out here, it is set
forth in the complaint that Block and Wilhelm are
farmers living in Lancaster County, Nebraska; that Block
had been a subscriber for telephone service from L. T.
& T. at his farm location since 1944; that Wilhelm had
been a subscriber at his farm location since 1917; that
Block was the president and managing officer of Roca;
that Roca had been a subscriber for telephone service
from Martell since 1923; that on or about August 14,
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1958, L. T. & T. advised Block and Wilhelm that it would
not furnish them telephone service after December 1,
1958; that the stated reason for this was that their loca-
tions were in territory which had been granted to Capi-
tol; and that on or about September 4, 1958, Martell
advised Roca that it would not be able to serve it with
telephone service after December 1, 1958, for the rea-
son that Roca was within the territory of L. T. & T.

So that confusion may be avoided it is stated here that
Capitol is the real party defendant in interest with L.
T. & T. It is successor to the rights of Martell under
approval of the commission.

The complainants allege that they are entitled to re-
tain and be furnished the service which had been sup-
plied prior to December 1, 1958, on the basis of conven-
ience and necessity, and on account of failure of notice
to them. of change of territory of L. T. & T. and Capitol.

The prayer of the complaint was for a hearing, an
investigation, and a mandate of the commission requir-
ing the continuance of the preexisting telephone service.

By answer Capitol and Martell admitted the alleged
notices of discontinuance of service had been given by
Martell and L. T. & T. It is alleged that in 1944 the
telephone service furnished to Block at his farm loca-
tion was in territory served by Martell; that L. T. & T.
and Capitol, in the spring of 1958, agreed that this was
in Capitol territory; that the commission so established
these territories by its order on June 18, 1958; that the
status of the service to Wilhelm was the same as that
of Block; and that this order excluded Roca from the
Capitol territory. In this connection it is alleged that
this order of the commission involved no change in the
territory which had theretofore been occupied by L. T.
& T. and Capitol.

L. T. & T. filed an answer by which it admitted the
notice of Martell to Roca, and also the notice to Block
and Wilhelm that it would not be able to serve them
after December 1, 1958. By the answers the status of
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the defendants as common carriers declared in the com-
plaint is admitted. By prayers of the answers the com-
mission was asked to dismiss the complaint.

A hearing was had on the complaint, after which the
commission made findings and entered an order by
which, among other things, it dismissed the complaint.
The other matters are not within the purview of the
issues presented by the pleadings or the record of the
hearing. The order contains an exaction that L. T. &
T. forthwith discontinue furnishing telephone service
to Block and Wilhelm at their residences, and that Capi-
tol forthwith discontinue telephone service to Roca. No
request for such action was presented to the commission
by this or any other formal proceeding.

The questions presented by the briefs are numerous,
but the primary question which was presented to the
commission and to this court on appeal is that of whether
or not under the Constitution and statutes of Nebraska,
L. T. & T. had the right, under the circumstances, to
withdraw and refuse telephone service to Block and
Wilhelm, and whether or not Capitol had the right to
withdraw and refuse telephone service to Roca.

The State Railway Commission was created and its
powers declared by Article IV, section 20, of the Con-
stitution of Nebraska. The powers therein declared are
the following: “The powers and duties of such com-
mission shall include the regulation of rates, service and
general control of common carriers as the Legislature
may provide by law. But, in the absence of specific
legislation, the commission shall exercise the powers
and perform the duties enumerated in this provision.”

Within the meaning of the Constitution telephone
companies are common carriers. Farmers & Merchants
Telephone Co. v. Orleans Community Club, 116 Neb.
633, 218 N. W. 583. In this case appears the following:
“Telephone companies operating in this state are subject
to all reasonable orders of the state railway commission,
entered upon hearings duly and legally had, as to rates
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to be charged, and time and manner of service to be
rendered; and such orders will not be disturbed unless
clearly wrong.”

A matter of significance is that it is pointed out in
that opinion, which was rendered in 1928, that the va-
lidity of the orders of the commission depend upon hear-
ings duly and legally had.

The question of whether or not .these companies had
the right of withdrawal must depend, at least to some
degree, upon their status in 1958 and prior thereto, which
necessarily includes the manner of acquisition of status,
if that may be ascertained.

It may be stated with certainty that the record pre-
sented to this court fails to disclose authentically that
prior to 1958 any action or attempt at action was taken
by the commission to declare or define the territory of
Martell or its successor, Capitol. There is testimony that
in 1958 there was a grant of a certificate of convenience
and necessity, which was a part of an order confirming
a transfer of Martell to Capitol. The record in this
case, however, does not contain that order. The record
fails to disclose that the commission, until the hearing
herein, ever attempted officially to make any declaration
as to the territory or boundary of L. T. & T. at any
time prior to the action taken in the proceeding from
which the appeal herein was taken.

Attention has not been called to any constitutional or
statutory provision requiring such action by the commis-
sion. This is not to say, however, that the commission
lacked or lacks the power to so act.

How the area of operation and service of Martell, to
which Capitol has succeeded, and that of L. T. & T.
were originally established, and when, is not disclosed.
The dividing line between the two, according to the evi-
dence of witnesses, was established by agreement be-
tween Martell and L. T. & T. The time when this was
done does not clearly appear, but the reasonable infer-
ence is that this was at least as early as 1944. It appears
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that in that year Martell and L. T. & 'T. agreed that Roca
was in the L. T. & T. area but was receiving Martell
service, and that Block and Wilhelm were in the Mar-
tell area but were receiving L. T. & T. service. This
agreement appears to have been renewed in 1958. This
agreement was called to the attention of the commission
but no formal action was taken then or thereafter until
1958 after Martell and L. T. & T. served the notices of
discontinuance of service which have been described
herein. These notices were not of hearing to be had
before the commission on application for leave to discon-
tinue service, but of peremptory refusal by Martell and
L. T. & T. to continue service after a named date.

"It should be pointed out that Block and Wilhelm do
not contend that the service they were receiving, which
provides the basis for this action, was not from LT &
T. in the Capitol area, and Roca does not contend that
the service it was receiving was not from Capitol in
the L. T. & T. area.

These are the circumstances which must be considered
in making a determination as to whether or not the
peremptory withdrawal of the preexisting service was
proper.

Attention has not been called to any statute, and none
has been found, which prior to 1951 prevented one tele-
phone company from invading the territory of another
and rendering service therein. Likewise the record in
this case does not direct attention to evidence of any
such established rule or order of the commission. It is
true that in the briefs attention is called to a purported
order of the commission made in 1934 as follows: ‘“That
no telephone company operating in the State of Ne-
braska as a common carrier shall after June 1, 1934,
construct a new telephone line or extend an existing
telephone line into the territory of another company
operating as a common carrier without first making
application for and receiving from the Nebraska State
Railway Commission a certificate of convenience and
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necessity.” Attention has not, however, been called to
it by the record made in this case.

In 1951, section 86-213, R. R. S. 1943, was enacted
which contained the following: “No person, firm, part-
nership, corporation, cooperative, or association shall
offer telephone service or shall construct a new tele-
phone line in or extend an existing telephone line into
the territory of another telephone company without
first making an application for and receiving from the
State Railway Commission a certificate of convenience
and necessity, after due notice and hearing under the
rules and regulations of the commission.”

As an observation, in the light of general knowledge
as to the use of telephones, it appears proper to say that
the term convenience and necessity ordinarily connotes
the telephone company, those it serves, and those seek-
ing service.

Also attention has not been called to any statute re-
quiring withdrawal in case of invasion by one of the ter-
ritory of another, or defining rights of the companies or
of subscribers in the case of attempted voluntary with-
drawal.

On the record presented here it may not be said that
the attempted withdrawals of service were made pur-
suant to constitutional or statutory plan or requirement,
or by exaction of an order of the commission, but by
each company on a voluntary and ex parte basis.

The interpretation of the views of the appellees as ex-
pressed in their briefs does not however conform to this
conclusion. They appear to insist that the order of the
commission establishing Capitol as the successor to
Martell and declaring the issuance of a certificate of
convenience and necessity in 1958 amounted to an order
requiring L. T. & T. to withdraw service from Block
and Wilhelm and requiring Capitol to withdraw service
from Roca. This insistence may not be sustained.

As already pointed out, that order has not been brought
to this court by the record. Even if it had, and assum-
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ing that it contains what is contended for it, it would
avail L. T. & T. and Capitol nothing. Reasons for this
are that L. T. & T., Roca, Block, and Wilhelm were not
parties to that proceeding; no reference was made to the
service involved; no attempt was made to define or de-
clare a line between L. T. & T. and Capitol; nothing was
taken from L. T. & T. and given to Capitol and nothing
taken from Capitol and given to L. T. & T.; and
nothing was therein contained which purported to af-
fect in any way L. T. & T. or Block and Wilhelm.

The basic question therefore is that of whether or
not L. T. & T. and Capitol, without proper notice and
hearing, had the right to withdraw the service which
they had been furnishing as common carriers to these,
their subscribers.

In final analysis the answer under the record pre-
sented depends upon the question of whether or not,
where the relationship of telephone carrier and sub-
scriber has become established, that relationship may
be destroyed or discontinued contrary to the wish of
the subscriber without permission duly granted, after
notice and hearing, by the commission. As has been
pointed out, the commission is clothed with the consti-
tutional right and duty to regulate service, and this duty,
this court has said, is to be exercised by the entry of
orders on hearings duly and legally had.

It is of course true that the subscriber is a necessary
party in interest in the matter of telephone service.
There is nothing in the constitutional provision relating
to regulation of service which limits the regulatory
power and duty of the commission to the supplier of the
service. In reason therefore it would appear that a sub-
scriber should be entitled to a hearing on the matter
of deprivation of existing service as well as upon an
application to require a telephone company to extend
service to him.

In Interstate Common Carrier Council v. United
States, 84 F. Supp. 414, the following from section 2323
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of the New Judicial Code (28 U. S. C. A, § 2323, p.
133) was quoted: “‘* * * any party or parties in interest
to the proceeding before the Commission * * * may
appear as parties of their own motion and as of right,
and be represented by their counsel, in any action in-
volving the validity of such order or requirement or any
part thereof, and the interest of such party. Commu-
nities, associations, corporations, firms, and individuals
interested in the controversy or question before the
Commission, or in any action commenced under the
aforesaid sections may intervene in said action at any
time after commencement thereof.’” This was affirmed
by the United States Supreme Court in 338 U. S. 843,
70 S. Ct. 91, 94 L. Ed. 516.

In Crichton v. United States, 56 F. Supp. 876, affirmed
in 323 U. S. 684, 65 S. Ct. 559, 89 L. Ed. 554, it was
. said: “Turning to the merits, objection is futile that
the Commission erred in taking past operations into con-
sideration in determining the present or future public
convenience and necessity of the applicant’s operations.”

These cases are not telephone service cases. They
do however relate to common carriers and their duties
with reference to the exactions in relation to the or-
ganizations and individuals served. They make clear
that individuals as well as organizations are entitled to
be heard and that past operations and future needs are
proper subjects of hearing.

Any other attitude would, as may readily be seen,
furnish the opportunity for grave and incalculable in-
justice. This is true since otherwise no opportunity
would be afforded for the production of evidence neces-
sary to be considered in determining the matter of true
convenience and necessity. It would permit action with-
out the right to present the facts essential to a proper
determination of basic questions involved. In short it
would be a denial of due process of law. The rule is
well stated in 73 C. J. S., Public Administrative Bodies
and Procedure, § 142, p. 472, as follows: “An admin-
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istrative agency may not act unreasonably or capricious-
ly, and its judgment must be based on a factual founda-
tion, and the agency or officer must give due consider-
ation to all the essential elements involved; and if ma-
terial elements have not been given due consideration
the decision is void.”

A proper and sufficient hearing is characterized in
73 C. J. S., Public Administrative Bodies and Procedure,
§ 132, p. 456, as follows: “An administrative hearing,
particularly where the proceedings are judicial or quasi-
judicial, must be fair, or as it is frequently stated, full
and fair, fair and adequate, or fair and open. The right to
a full hearing includes a reasonable opportunity to know
the claims of the opposing party and to meet them. In
order that an administrative hearing be fair, there must
be adequate notice of the issues, and the issues must
be clearly defined.” .

The conclusion to be drawn from what has been said
is that an order of the commission withdrawing exist-
ing service from a subscriber which is made without
notice and hearing is void. In the light of this, does a
carrier have the right, as was done in this instance,
without resort to the commission, to withdraw ex-
isting service? The answer must be in the negative.
It could not reasonably be urged that a carrier could
evade the control and supervision over it imposed by
the Constitution or statute.

In this view it must be said that inasmuch as there
has never been a proceeding the purpose of which was
to take away the service of Block, Wilhelm, and Roca,
the order in this case so taking it away was erroneous
and void. The commission under its supervisory power
and jurisdiction of course had the power to order restora-
tion of the service which was withdrawn, and there
having been nothing to justify a refusal to do so the
dismissal of the complaint was erroneous.

There is no purpose to say by this opinion that the
commission shall not, in the future, have the right, on
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a sufficient application with due notice and a proper
hearing, to determine on the basis of convenience and
necessity, the question of continuance or discontinuance
of the service which is involved in this action.
The judgment of the commission is reversed.
REVERSED.

In RE EsTATE oF ToNY DUNBIER, DECEASED.
KENNETH L. DUNBIER, APPELLANT, V. J. T. STANTON,
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103 N. W. 2d 797

Filed June 10, 1960. No. 34730.

1. Executors and Administrators: Pleading. If objections are in-
terposed in the county court to the allowance of a claim against
the estate of a deceased person, the issues thus framed will be
construed with great liberality in the district court.

2. Pleading. A plea of general settlement and payment of all
claims and demands is not an implied admission that any specific
cause of action existed in plaintiff’s favor and against defendant
during the time covered by that settlement, and is not incon-
sistent with a general denial.

3. A defendant may plead as many grounds of defense
as he may have, provided they are not so repugnant that if one
be true another must be false.

4, An admission in an answer does not extend beyond
the intendment of the admission as clearly disclosed by its
context.

5. More than one defense may be interposed to the same

cause of action, provided they are not inconsistent with each
other; they are not inconsistent unless the proof of one neces-
sarily disproves the other.

6. Appeal and Error. An issue not raised by the pleadings and
proof in the district court cannot be raised for the first time in
the Supreme Court.

7. Except as to questions of jurisdiction, questions not
presented to nor passed on by the trial court will not be con-
sidered on appeal.

8. The findings of a court in a law action in which a

jury is waived have the effect of a verdict of a jury and will
- not be disturbed on appeal unless clearly wrong.
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In such a case, it is not within the province of this
court to resolve conflicts in or to weigh evidence. If there is a
conflict in the evidence, this court in reviewing the judgment
rendered will presume that controverted facts were decided by
the trial court in favor of the successful party and the findings
will not be disturbed unless clearly wrong.

In considering sufficiency of the evidence to sustain a
verdict or judgment rendered by a court in a case where a jury
is waived, the evidence must be considered most favorably to
the successful party, any controverted fact resolved in his
favor, and he must have the benefit of every inference reason-
ably deducible from the evidence.

11. Trial. The extent of a party’s right to invoke his opponent’s
failure to call an available witness is to impair the value of
the opponent’s proof and to give greater credence to his evi-
dence on any issue on which it is shown that the witness might
have had knowledge. However, the probative force of any in-
ference arising therefrom is for the triers of fact.

12. Evidence. Under ordinary circumstances expert opinion evi-
dence is to be considered and weighed by the triers of fact like
any other testimony.

When an issue of forgery in a civil case is raised by

pleadings and contested by evidence on both sides, there is no

presumption either in favor of witnesses or in favor of circum-
stances.

10.

13.

14. The mere opinion of witnesses who testify alone from
familiarity with a signature and from comparing genuine and
disputed writing has less weight generally on the issue of
forgery than expert opinions based on scientific skill and sound
reasons.

15. Trial: Evidence. Triers of fact are not compelled to accept as
absolute verity every statement of a witness not contradicted
by direct evidence. Circumstantial evidence is equally compe-
tent with direct testimony. The relative convincing powers of
the two classes of evidence are for the determination of the

triers of fact.

16. Evidence not directly contradicted is not nec-
essarily binding on the triers of fact, and may be given no weight
where it is inherently improbable, unreasonable, self-contradic-
tory, or inconsistent with facts or circumstances in evidence.
: Triers of fact have the right to test the credi-
bility of witnesses by their self-interest and to weigh undisputed
parol testimony against facts and circumstances in evidence
from which a conclusion may properly be drawn that the parol
testimony is false.

18. Frauds, Statute of: Evidence. When a plaintiff seeks to recover

17.
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upon an oral contract to devise or bequeath an estate, the bur-
den rests upon him to prove (1) an oral contract the terms of
which are clear, satisfactory, and unequivocal, and (2) that
his acts constituting performance were such as were referable
solely to the contract sought to be enforced, and not such as
might have been referable to some other or different contract.

Evidence of declarations of a deceased per-

son, concerning a parol contract, does not amount to direct

proof of the facts claimed to have been admitted by those dec-
larations. Such evidence, when not supported by other evidence,
is generally entitled to but little weight.

Each case is to be determined from the facts,
circumstances, and conditions as presented therein.

21. Accord and Satisfaction. An accord and satisfaction of a claim
or demand, whether liquidated or unliquidated, may be, and,
where the parties so intend or agree, is effected by the transfer
and acceptance of property.

22. Tender. Where a certain sum of money is tendered by a debtor
to a creditor on the condition that he accept it in full satisfac-
tion of his demand, the sum due being in dispute, the debtor
must either refuse the tender or accept it as made, subject to
the condition. If he accepts it, he accepts the condition also,
notwithstanding any protest he may make to the contrary.

19.

20.

APPEAL from the district court for Polk County: H.
EMERrsoN KoOkJER, JUDGE. Affirmed.

‘Ginsburg, Rosenberg & Ginsburg and Norman Krivo-
sha, for appellant.

Mills, Mills & Mills, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLaucHh, JJ.

CHAPPELL, J.

This is an action at law seeking to recover upon a
claim against the estate of Tony Dunbier, deceased,
herein called Tony. The claim was originally filed in
the county court of Polk County by Tony’s son, Ken-
neth L. Dunbier, called plaintiff. After a trial in the
county court, a judgment was rendered which dis-
allowed and denied plaintiff’s claim, whereupon he ap-
pealed to the district court for Polk County. Therein
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J. T. Stanton, executor of Tony’s estate, was and will
herein be called defendant. Plaintiff’s claim was based
in substance upon an alleged agreement with Tony that
upon his death plaintiff would receive all property of
Tony’s estate acquired by farming operations upon cer-
tain lands belonging to the parties. Issues were made
in the district court by plaintiff’s petition on appeal,
defendant’s amended answer, and plaintiff’s reply.

Upon trial to the district court with a jury waived
by agreement, a judgment was rendered which found
and adjudged the issues generally in favor of defendant
and against plaintiff, and denied and disallowed plain-
tiff’s petition and claim with costs taxed to plaintiff.
Such judgment also found and adjudged that defendant,
as executor, had in his possession certain United States
government bonds, series E, having a combined ma-
turity value of $6,500, standing in the name of Tony
or plaintiff, and ordered defendant to deliver same to
plaintiff upon payment by him of all succession taxes.
Thereafter, plaintiff’s motion for new trial was over-
ruled and he appealed, assigning some 12 alleged errors
which are in substance that the judgment of the trial
court was contrary to the evidence and law. We do
not sustain the assignments.

Plaintiff’s petition alleged in substance that on or
about 1931 Tony and plaintiff, who was then about 15
years old, entered into an oral agreement that if plain-
tiff would quit school, take care of the farming, and
turn over to Tony the proceeds therefrom, then upon
Tony’s death plaintiff would receive all property and
estate acquired under said farming operations, and
that plaintiff had fully performed all terms of said con-
tract on his part and turned all the proceeds over to
Tony. Plaintiff also alleged that in 1936, an 80-acre
farm was purchased by Tony from William Dunbier,
herein called Bill, which was paid for out of proceeds
of the farming operations and an inheritance from plain-
tiff’s grandfather, at which time it was orally agreed
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that such farm would be devised to plaintiff upon Tony’s
death; that thereafter plaintiff continued said farming
operations until he was drafted into military service in
July 1941; that at that time the parties had accumu-
lated livestock of the value of $8,000 and machinery
of the value of $5,000, and Tony owned 293 acres of land,
all of which was held by him subject to said agreement;
that during said years plaintiff owned a described 80
acres of land upon which Tony made his home, and
all income therefrom belonging to plaintiff was likewise
turned over to Tony under said agreement; that on or
about July 19, 1941, for the purpose of settling up their
affairs before plaintiff was drafted, and to provide for
future arrangements between them, it was orally agreed
between plaintiff and Tony that Tony would live on
plaintiff’s land, take over the farming operations on his
land and that of plaintiff, would dispose of the livestock
and machinery, and put the proceeds and all net in-
come from the land into joint government bonds, to be
held as such and then paid over to and become the
sole property of the survivor; and that to evidence such
agreement, they executed a written instrument on July
19, 1941, which provided as hereinafter set forth, and
generally designated herein as exhibit No. 1. Plain-
tiff alleged that upon execution thereof, he departed for
military service, and thereafter duly performed the
agreement while Tony continued to make his home on
plaintiff’s land until his death in January 1957; that
during his lifetime Tony sold livestock for $8,000, ma-
chinery for $4,700, and plaintiff’s car for $500; that Tony
acquired $45,500 as net rentals from land of the parties,
all of which Tony placed in government bonds in- the
names of plaintiff and Tony, who held same under said
agreement; that in December 1954, Tony delivered to
plaintiff $9,000 of said bonds, and at time of Tony’s
death he had $6,500 of said bonds, which are in posses-
sion of defendant who has refused to deliver same’ to
plaintiff; and that during 1955 and 1956, Tony..cashed
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all of said bonds except as heretofore alleged, and re-
ceived therefrom $42,000, which he converted to his
own use in violation of the agreement, and thereby de-
prived plaintiff, his survivor, of the property. Plain-
tiff prayed for an accounting of funds and property which
should have been put in government bonds, and those
purchased and acquired by Tony as well, under the
agreement; and prayed for a judgment of $42,000 and
that defendant deliver to plaintiff the aforesaid bonds
in the sum of $6,500, or upon failure to do so, that plain-
tiff have judgment for $48,500 and costs.

In his amended answer, defendant specifically de-
nied that Tony ever signed the document which plain-
tiff alleged had been executed on July 19, 1941; alleged
that Tony’s signature allegedly attached thereto was a
forgery; and alleged that the instrument was drafted
many years after July 19, 1941. Also, save and except
as specifically admitted, defendant denied every allega-
tion contained in plaintiff’s petition. In that connection,
defendant admitted that plaintiff quit school about 1931
when 15 years of age, and from that time until he was
drafted in 1941, plaintiff assisted Tony in farming a
described quarter section of land in Polk County. De-
fendant alleged that when plaintiff was drafted in 1941,
he was and still is the owner of a described 80 acres of
land in Polk County, and that Tony was at said time
the owner of 293 acres of described land in Polk and
York Counties. Defendant admitted that in 1936 Tony
purchased a described 80 acres of land in Polk County
from Bill, for a consideration of $7,200, but denied that
plaintiff furnished any part of such consideration. De-
fendant admitted that in 1935 Tony purchased a Ford
car and gave it to plaintiff, but defendant alleged that
in 1942 Tony traded it for another car and in payment
therefor purchased a $500 United States government
bond, series E, which bond Tony delivered to plaintiff,
who accepted it in full payment for his car. Defendant
admitted that from July 1941 to December 1954, Tony



VoL. 170] JANUARY TERM, 1960 547

Dunbier v. Stanton

managed and collected rentals from plaintiff’s described
80 acres of land for plaintiff’s benefit, and that in con-
nection therewith, Tony paid all taxes and other ex-
penses of operating plaintiff’s land. In that connection,
defendant alleged that in November or December 1954,
plaintiff engaged in a dispute with Tony regarding and
relating to the disposition of Tony’s property and the
rentals herein described; that plaintiff demanded an
accounting for all rentals due him as well as other ob-
ligations which plaintiff claimed Tony owed him; that
thereupon Tony delivered United States government
bonds, series E, having a maturity value of $9,000, to
plaintiff in full settlement of all accounts allegedly
owing by Tony to plaintiff, who accepted same as full
and complete settlement of said accounts. Defendant
admitted that he had in his possession as executor
United States government bonds, series E, having a
maturity value of $6,500, issued in the names of Tony
or plaintiff, which bonds became plaintiff’s property by
reason of Tony’s death, and defendant alleged that he
is now and always has been ready and willing to deliver
said bonds to plaintiff upon payment by him of suc-
session taxes. Defendant prayed for a denial of plain-
tiff’s claim except with relation to said $6,500 of bonds,
and for a recovery of costs. Plaintiff’s reply denied gen-
erally but admitted that he was entitled to the $6,500
of bonds aforesaid.

At the outset we dispose of plaintiff’s argument that
his ownership of all the bonds involved was admitted
by defendant’s answer when considered in the light
of plaintiff’s petition, therefore, plaintiff was entitled
to a judgment for the proceeds from all such bonds as a
matter of law. We do not agree.

As early as Fitch v. Martin, 83 Neb. 124, 119 N. W.
25, affirmed on rehearing, 84 Neb. 745, 122 N. W. 50,
this court held: “If objections are interposed in the
county court to the allowance of a claim against the
estate of a deceased person, the issues thus framed will
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be construed with great liberality in the district court.

“A plea of general settlement and payment of all
claims and demands is not an implied admission that any
specific cause of action existed in plaintiff’s favor and
against defendant during the time covered by that set-
tlement, and is not inconsistent with a general denial.”

Theretofore, in Cate & Foristall v. Hutchinson, 58
Neb. 232, 78 N. W. 500, this court held that: “A de-
fendant may plead as many grounds of defense as he may
have, provided they are not so repugnant that if one
be true another must be false.”

In O’'Neal v. First Trust Co., 160 Neb. 469, 70 N. W
2d 466, we held that: “An adrnlssmn in an answer does
not extend beyond the intendment of the admission  as
clearly disclosed by its context.”

Also, as held in Giacomini v. Giacomini, 163 Neb. 798
81 N. W 2d 194: “More than one defense may be in-
terposed to the same cause of action, provided they are
not inconsistent with each other; they are not incon-
sistent unless the proof of one necessarily disproves the
other.”

Plaintiff also argued that all the government bonda
here involved, which were issued in the names of Tony
or plaintiff, were a gift to plaintiff, and thereafter Tony
lacked any power to cash or dispose of them and de-
prive plaintiff of their ownership, and that such dispo-
sition by Tony was a result of his mental incompetency
or fraud and undue influence. We do not agree. In that
connection, plaintiff’s pleadings in this case never raised
any such issues. As recently as Lash v. Erisman, 167
Neb. 606, 94 N. W. 2d 32, we held that: “An issue not
raised by the pleadings and proof in the district court
cannot be raised for the first time in the Supreme
Court. , , .

“Except as to questions of jurisdiction, questions not
presented to nor passed on by the trial court w111 not
‘be cons1dered on appeal.”

In Hild v. Hlld 135 Neb. 896, 284 N. W. 730, this court
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said: “One of the essential elements of a gift is the
intention to make it. A clear and unmistakable intention
on the part of the donor to make a gift of his property is
an essential element of the gift, and this contention must
be inconsistent with any other theory.” (Italics sup-
plied.) In that connection, the purported issue of a
gift would be entirely inconsistent with plaintiff’s theory
of contract. In any event, there is no competent evidence
in this record that the bonds involved were a gift from
Tony to plaintiff, and the evidence, although somewhat
conflicting, is overwhelming that Tony was at all times
mentally competent and that his disposal of some of the
bonds involved during his lifetime was not the result of
any fraud or undue influence.

We turn then to rules which are applicable and con-
trolling in this case. In Lewis v. Hiskey, 166 Neb. 402,
89 N. W. 2d 132, we held that: “The findings of a court
in a law action in which a jury is waived have the
effect of a verdict of a jury and will not be disturbed
on appeal unless clearly wrong.

“In such a case, it is not within the province of this
court to resolve conflicts or to weigh evidence. If there
is a conflict in the evidence this court in reviewing the
judgment rendered will presume that controverted facts
were decided by the trial court in favor of the success-
ful party and the findings will not be disturbed unless
clearly wrong.” See, also, Grant v. Williams, 158 Neb.
107, 62 N. W. 2d 532; Plummer v. Fie, 167 Neb. 367, 93
N. W. 2d 26.

Further, in considering sufficiency of the evidence to
sustain a verdict or judgment rendered by a court in
a case where a jury is waived, the evidence must be
considered most favorably to the successful party, any
controverted fact resolved in his favor, and he must
have the benefit of every inference reasonably deduci-
ble from the evidence. See, Granger v. Byrne, 160 Neb.
10, 69 N. W. 2d 293; Reynolds v. Knott, 164 Neb. 365,
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82 N. W. 2d 568; Brown v. Globe Laboratories, Inc.,
165 Neb. 138, 84 N. W. 2d 151.

Plaintiff argued that Helen Rafert, plaintiff’s sister,
as a beneficiary under the last will of Tony, was a
real party in interest adversely to plaintiff and defend-
ant, the representative of deceased, but she was not
called as a witness by defendant, and, having knowl-
edge of the facts, a presumption existed that her evi-
dence, if produced, would mitigate against her interest.

In Medelman v. Stanton-Pilger Drainage Dist., 155
Neb. 518, 52 N. W. 2d 328, this court said: “The extent
of a party’s right to invoke his opponent’s failure to
call an available witness is to impair the value of the
opponent’s proof and to give greater credence to his
evidence on any issue on which it is shown that the
witness might have had knowledge. However, the pro-
bative force of any inference arising therefrom is for
the triers of the facts, * * *.” (Italics supplied.)

Contrary to plaintiff’s contention, there is no show-
ing in this record that Helen had any knowledge of
plaintiff’s alleged contract, exhibit No. 1, dated July
19, 1941. As a matter of fact, there is no showing that
anyone except plaintiff and his brother Bill ever saw or
heard of exhibit No. 1, and Bill admittedly had never
read it until after Tony’s death and plaintiff’s claim
was filed against Tony’s estate. In answer to interroga-
tories propounded to plaintiff by defendant with regard
to exhibit No. 1, Helen was not listed by plaintiff as a
person who had any knowledge of exhibit No. 1. Also,
contrary to plaintiff’s contention, whether or not Tony
had given Helen and her husband a start in farming
when they were married was entirely irrelevant and
immaterial under the issues in this case. The evidence
shows that Helen and her husband moved from the
home place in 1931, but there is no competent evidence
in this record that Helen knew then or thereafter just
what the transactions and agreements if any were be-
tween Tony and plaintiff, as contended by plaintiff. In
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any event, the probative force of any inference arising
from Helen’s failure to testify for or against plaintiff,
her brother, was a matter for the court’s determination.

In Leon v. Kitchen Bros. Hotel Co., 134 Neb. 137,
277 N. W. 823, 115 A. L. R. 1078, this court held that:
“Justice does not require a court or jury to accept as
absolute verity any statement of a witness not contra-
dicted by direct testimony. Circumstantial evidence is
equally competent with direct testimony; their relative
convincing powers as against each other are for the
jury’s determination.”

In Medelman v. Stanton-Pilger Drainage Dist., supra,
we held that: “Under ordinary circumstances expert
opinion evidence is to be considered and weighed by
the triers of fact like any other testimony.”

In Wert v. Equitable Life Assurance Society, 135
Neb. 654, 283 N. W. 506, quoting from In re Estate of
O’Connor, 105 Neb. 88, 179 N. W. 401, 12 A. L. R. 199,
this court said: “‘When an issue of forgery in a civil
case is raised by pleadings and contested by evidence on
both sides, there is no presumption either in favor of
witnesses or in favor of circumstances.’” Further,
quoting from Bank of Commerce v. McCarty, 119 Neb.
795, 231 N. W. 34, such opinion said: “ ‘Testimony of
handwriting experts that a promissory note offered in
evidence is a forgery and does not bear the genuine
signatures of the makers thereof, if based on sound rea-
sons and circumstances supporting that theory, may be
sufficient to overturn the testimony of witnesses that
they saw the note executed.’”

Bank of Commerce v. McCarty, supra, also held:
“The mere opinion of witnesses who testify alone from
familiarity with a signature and from comparing genuine
and disputed writing has less weight generally on the
issue of forgery than expert opinions based on scientific
skill and sound reasons.”

In Marston v. Drobny, 166 Neb. 747, 90 N. W. 2d 408,
we held that: “Triers of fact are not compelled to ac-
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cept as absolute verity every statement of a witness not
contradicted by direct evidence. Circumstantial evi-
dence is equally competent with direct testimony. The
relative convincing powers of the two classes of evidence
are for the determination of the triers of fact.

“Evidence not directly contradicted is not necessarily
binding on the triers of fact, and may be given no
weight where it is inherently improbable, unreasonable,
self-contradictory, or inconsistent with facts or circum-
stances in evidence.

“Triers of fact have the right to test the credibility
of witnesses by their self-interest and to weigh un-
disputed parol testimony against facts and circumstances
in evidence from which a conclusion may properly be
drawn that the parol testimony is false.”

In In re Estate of Renter, 148 Neb. 776, 29 N. W. 2d
466, we held: “Testimony of handwriting experts that
the signature on an instrument offered for probate
as a will is not the signature of the alleged testator, if
based on sound reasons and circumstances supporting
that theory, may be sufficient to overturn the testimony
of subscribing witnesses that they saw the will signed.

“When an issue as to whether the signature on an in-
strument offered for probate as a will is that of the
alleged testator is raised by pleadings and contested
by evidence there is no presumption either in favor of
witnesses or in favor of circumstances.”

In O’Neal v. First Trust Co., supra, dealing with oral
contracts to devise or bequeath an estate, we held:
“The burden in the light of these rules has devolved
upon the plaintiff to prove (1) an oral contract the
terms of which are clear, satisfactory, and unequivocal,
and (2) that his acts constituting performance were
such as were referable solely to the contract sought to
be enforced, and not such as might have been referable
to some other or different contract.

“Evidence of declarations of a deceased person, con-
cerning a parol contract, does not amount to direct proof
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of the facts claimed to have been admitted by those
declarations. Such evidence, when not supported by
other evidence, is generally entitled to but little weight.

“Each case is to be determined from the facts, cir-
cumstances, and conditions as presented therein.” -

In Meisinger v. Johnson, 162 Neb. 360, 76 N. W. 2d
267, we held that: “An accord and satisfaction of a
claim or demand, whether liquidated or unliquidated,
may be, and, where the parties so intend or agree, is ef-
fected by the transfer and acceptance of property.” See,
also, Treat v. Price, 47 Neb. 875, 66 N. W. 834, cited with
approval in Hileman v. Maxwell, 97 Neb. 14, 149 N. W.
44, wherein this court held: “Where a certain sum of
money is tendered by a debtor to a creditor on the con-
dition that he accept it in full satisfaction of his demand,
the sum due being in dispute, the debtor must either re-
fuse the tender or accept it as made, subject to the con-
dition. If he accepts it, he accepts the condition also,
notwithstanding any protest he may make to the con-
trary.” :

Plaintiff argued that being a co-owner of the bonds
here involved by contract, Tony held them in frust, and
plaintiff could not be deprived of his property rights
therein by acts of Tony, therefore plaintiff was entitled
to follow the proceeds of the bonds into defendant’s
hands and recover a judgment therefor. In that con-
nection, as hereinafter observed, the bonds involved,
except three which were issued in the name of “Tony
Dunbier POD Kenneth Dunbier,” and one of which was
issued in the names of “Wm. H. Dunbier or Tony Dun-
bier,” were simply issued in the names of “Tony Dunbier
or Kenneth Dunbier,” and plaintiff premised his case
upon his alleged contractual rights, which the trial court’s
judgment concluded were not sufficiently established
by the evidence: In comparable situations, this court

»and others as well, have concluded that Tony, during
his lifetime, having possession of said bonds, could have
cashed same without liability to plaintiff for the .pro-
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ceeds therefrom except and unless plaintiff’s interest
therein, if any, was established by gift or contract as
claimed by plaintiff herein. See, Rohn v. Kelley, 156
Neb. 463, 56 N. W. 2d 711; Nelson v. Rasmussen, 164 Neb.
274, 82 N. W. 2d 418; 91 C. J. S., United States, § 126,
pp. 317 and 318, together with authorities cited therein.

In the light of such rules, we have examined the volu-
minous evidence. Herein we summarize the evidence
which has relation to this case as distinguished from
Dunbier v. Rafert, post p. 570, 103 N. W. 2d 807, a sepa-
rate equity suit against different defendants, which was
consolidated herewith for trial.

During his lifetime, Tony lived on a farm called the
home place, which was a quarter section of land lo-
cated northwest of Gresham in Polk County. His wife
died January 14, 1929, leaving as survivors Tony and
three children, who are Bill, Helen, now Mrs. Ervin Ra-
fert, and plaintiff. At time of trial Bill lived on plain-
tiff’s 80-acre tract, a part of said home place where Bill
was born and where plaintiff was temporarily staying.
After the mother’s death, Tony, Bill, Helen, and plain-
tiff lived there together until Bill's marriage in 1930,
when he left to farm his own 80-acre tract nearby and
a 53-acre tract owned by Tony. Helen married Ervin
Rafert in 1930 and they farmed the home place for
about a year, then moved to an 80-acre tract owned by
Tony in York County, which land is not directly involved
in this case. Prior thereto Helen had worked around
the house and in the fields on the home place. Mean-
while, plaintiff attended school and started to high school
until about 1931 when he quit school at about 15 years
of age and began farming with Tony on the 160 acres
where his family had always lived. Thus, from 1931
until plaintiff was drafted in July 1941, Tony and plain-
tiff batched together while Tony managed the home place
and plaintiff did most of the farm work. They kept some -
cattle and horses and had the required farm machinery.
In 1934 plaintiff bought the improved 80 acres where
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they lived. In that connection, the record is not clear
how such land was purchased, but the only logical in-
ference is that plaintiff purchased it with funds derived
from the farming operations of plaintiff and Tony. It
is admitted that after plaintiff left for military service
in July 1941, Bill, with plaintiff’s knowledge and per-
mission, took over and farmed in plaintiff’s place until
Tony was unable physically to carry on, and the live-
stock and machinery were sold in February 1944.

Tony was proud of plaintiff and pleased with his farm-
ing operations, and Bill, as well as others, testified that
Tony had told them that plaintiff was supposed to be or
was owner of such farm machinery and livestock. How-
ever, a former employee of the county assessor’s office,
who assisted Tony in making out his personal tax re-
turns, testified that all machinery and livestock were al-
ways returned as belonging to Tony; that in plaintiff’s
presence, Tony had told him that he owned the machin-
ery and livestock, which were always assessed in Tony’s
name; and that only a Ford car, some radio equipment,
and poll taxes were ever assessed to plaintiff, except in
1942, while plaintiff was in the army, Tony made a re-
turn for him whereon Tony listed a 1936 F-20 steam
tractor, and said that it was all the machinery which
plaintiff owned.

Bill sold his 80-acre tract to Tony in 1936, after which
time such tract was farmed by Ervin Rafert. Where the
consideration for such purchase came from is not defi-
nitely shown and the evidence does not sufficiently es-
tablish that Tony agreed to devise such land to plaintiff.
After the sale of his 80-acre tract, Bill moved and worked
around the country until 1937 when he returned and
worked as a farm hand. Bill admitted that he was placed
under guardianship as a spendthrift by the county court
of York County in 1939, and that he was still under such
guardianship.

Tony executed a will in 1937 wherein he left Bill
only $5 because during his lifetime Tony had advanced
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Bill various sums of money which Tony thought con-
stituted Bill’s share of the estate. Therein he devised
a described 80-acre tract of land in York County to
Helen. However, such tract was subsequently deeded
to Helen on August 15, 1953, by Tony during his life-
time, and such land is not here directly involved. Tony’s
1937 will then devised and bequeathed all the residue of
his estate to plaintiff because he had been Tony’s con-
stant companion and co-worker, had stayed at home,
and in every manner had cooperated with Tony in the
management of his affairs. That will nominated and
appointed Tony’s brother-in-law as executor. A codi-
cil, subsequently executed by Tony, reaffirmed his 1937
will, but made plaintiff the executor. In that connec-
tion, on November 26, 1956, Tony executed a new will
which revoked and cancelled all former wills and codi-
cils; bequeathed $5,000 to Bill; and devised and be-
queathed the residue of his estate in equal shares to
plaintiff and Helen. That will nominated and appointed
Tony’s friend and attorney, the defendant herein, as
executor because plaintiff was a nonresident. In that
connection, Tony died January 6, 1957, when he was
80 years old, and on January 15, 1957, plaintiff, who
lived in Spokane, Washington, and had never returned
to resume the farming operations with Tony as contem-
plated by the parties and desired by Tony, was sent a
copy of Tony’s will by defendant, who, having prepared
Tony’s last will, notified plaintiff in writing that the
will had been filed for probate and that the date for
hearing thereon was February 8, 1957, at 2 p. m., at the
county judge’s office in Osceola. Plaintiff was also told
that his father had indicated a time or two before the
will was made what he thought he would do; that he
thereafter instructed what he wanted put in the will on
the date it was made; and that he wanted to change his
former will because Helen had the 80 acres which he had
left her in his former will and Bill would probably need
something for his care as he became older.
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-~ Thereafter, on January 21, 1957, a member of a firm
of lawyers in Spokane wrote to defendant in plaintiff’s
behalf, as follows: “Mr. Kenneth Dunbier of this city
has contacted this office with reference to the above
mentioned estate. Mr. Dunbier feels that he has been
discriminated against in the Last Will and Testament
and desires that he be furnished a copy of the Inventory
and Appraisement in said estate. He has specifically re-
ferred to the fact that the rent on his property, which he
received each year, was taken care of by his father and
the money used to purchase bonds in the joint names of
‘him and his father. It is my understanding that this
was done for a period of some twenty years and, there-
fore, a determination should be made of how much of
the bonds actually belong to Kenneth. It is our further
understanding that the deceased used said bonds to pur-
chase property, which he gave away to his daughter and
grandchildren. We would appreciate your informing us
of any facts regarding this.” (Italics supplied.) How-
ever, plaintiff did not contest Tony’s last will in any
manner, and same was duly probated.

Thereafter, on February 9, 1957, appraisers were ap-
pointed by the county court and an inventory of Tony’s
estate was filed by the executor on March 6, 1957. Such
inventory listed 213 acres of described real estate in
Polk County, free of all encumbrances, and appraised at
$46,000. It also listed personal property appraised at
$17,156.72, which included a checking account, a Ford
Fairlane 4-door sedan, certain shares of stock, an un-
cashed check for a dividend, an uncashed check for
wheat, some grain on hand in bin, household goods, and
certain government bonds standing in the names of .
Tony or Helen, and Tony or Kenneth. In other words,
Tony’s estate was appraised at $63,156.72, free of all en-
‘cumbrances, which, save for certain bonds, and Bill’s
leégacy, plaintiff and Helen took share and share alike.

- Thereafter, on May 22, 1957, a member of plaintiff’s
Spokane firm of lawyers wrote defendant as follows:
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“Enclosed is a copy of a Creditor’s Claim filed by Ken-
neth Dunbier in the above-entitled estate. It seems in-
conceivable to us that Kenneth should not be entitled to
something, since his father took all the proceeds from all
the farms giving Kenneth nothing for a number of years.
The agreement they entered into at the time Kenneth
went into service specifically stated that all the balance,
after all expenses, taxes, insurance, etc. were paid, was
to be placed in U. S. Government Bonds in the joint
names of both parties to be given to the survivor upon
the death of one. Will you please discuss this matter
with Mrs. Rafert and advise us of your position in the
matter.” In that connection, on the same date such
law firm filed a claim against Tony’s estate for $49,500.
Thereafter, on July 3, 1957, such firm filed a bill of par-
ticulars making plaintiff’s claim more definite and cer-
tain.

During July 1941, plaintiff was drafted into military
service, from which he was discharged in October 1945.
However, he never returned to farm with his father,
who was lonesome, looked forward to plaintiff’s return,
and wanted him to come back and farm again. As late
as early 1954 Tony bought a new farm disc so that plain-
tiff would have it to use when he returned to farming.
As a matter of fact, plaintiff came home only four times
between July 1941 and December 1954, after which time
he never returned to see Tony again during his lifetime
or after his death, claiming that he was ill and could
not return for Tony’s funeral. Plaintiff did see Tony
in 1948 and again in 1952 when Tony went out to Spo-
kane, Washington, for a visit.

When plaintiff and Tony started farming together,
Tony owned two 80-acre tracts and one 53-acre tract of
land, and by July 1941, plaintiff had acquired the
involved 80-acre tract and Tony had acquired the
80-acre tract from Bill, so that plaintiff then owned
only 80 acres and Tony owned 293 acres. Bill,
at the time of trial, had the benefit of $5,000 bequeathed
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to him by Tony in his last will and, according to plain-
tiff’s testimony, Bill had been taken care of also by a
will executed by plaintiff. Bill testified at the trial that
he witnessed the signing of exhibit No. 1, allegedly exe-
cuted by plaintiff and Tony on July 19, 1941, but Bill
could not remember the date of its execution, and he
never read the contract at that time and never saw it
again until it was shown to him when his deposition
was taken in the present litigation. However, Bill
claims that he heard plaintiff and Tony arguing about
the fact that while plaintiff was in the service they
wanted some contract on their business so that if plain-
tiff went to the service and died, all plaintiff’s money
would be put in joint bonds and go to Tony, and if Tony
died it would all go to plaintiff, so plaintiff prepared a
contract but Tony wouldn’t sign because it didn’t give
him the right to live on plaintiff’s land, so plaintiff drew
the contract to so provide and Tony signed it with the
same pen he did, which was one Bill had sent to plain-
tiff from Reno, Nevada. Such alleged contract read as
follows: “July 19, 1941 Do to me Kenneth L. Dunbier
being in the draft and going into the Army, am enter-
ing into a partnership contract with my father Tony
Dunbier. That all rents money of land owned by Ken-
neth L. Dunbier and Tony Dunbier be put into joint
government bonds and left till either partners death.
I Kenneth L. Dunbier also agree to let my father Tony
Dunbier live on my farm as long as he desires and ope-
rate on these basis. Signed by: Tony Dunbier Kenneth
L. Dunbier and on this day of July 19, 1941 Witnessed by:
William H. Dunbier Kenneth L. Dunbier.”

It will be noted that the witnesses thereto were plain-
tiff and Bill, both of whom testified that the signature
thereon was Tony’s. A lawyer, who was also a banker,
gave his opinion that the signature appearing on exhibit
No. 1 was that of Tony. However, such witness had ad-
mittedly been theretofore employed by plaintiff in this
case upon a contingent fee basis but had withdrawn in
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order to testify, and he explained that he expected to
be paid by plaintiff for only services already rendered.
He. testified that before plaintiff entered the army in
1941, plaintiff and Tony came to his office where Tony
said that they had some business interests which they
‘would like to get into the form of an agreement or some
arrangement whereby it would be taken care of in case
something happened to plaintiff or Tony; that plaintiff
had some machinery and livestock; that they had been
farming the quarter section in Polk County, and had ac-
cumulated some money; that their plan was to put the
money in joint bonds so that the survivor would have it;
and that the property they had in mind was the quarter
section they were farming and the 133 acres in Polk
County, but the land farmed by Raferts in York County
was not to be involved. The lawyer testified that such ar-
rangement was satisfactory to plaintiff, but Tony had a
coughing spell and left the office, so plaintiff was advised
to write up something, have Tony sign it, and have it
witnessed.

-In-that connection, however, plaintiff’s answer to in-
terrogatories propounded by defendant did not list such
lawyer as a person who had any knowledge of facts re-
lating to the alleged contract of July 19, 1941, relied
upon by plaintiff, and in May 1957, after plaintiff had
filed his claim, such lawyer admittedly told counsel for
defendant that he knew nothing about any contract be-
tween plaintiff and Tony. It is significant also we be-
lieve that there is no testimony that any person except
plaintiff had ever seen or heard of exhibit No. 1 from the
time of its alleged execution July 19, 1941, until after
Tony’s death and plaintiff’s claim was filed. Further,
a sale was had by Tony of all livestock, machinery, and
farm equipment on February 18, 1944, with plaintiff’s
knowledge and permission, as plaintiff instructed, be-
cause he might not return to the farm and the sale could
‘be ‘had provided that Tony would put the proceeds in
joint bonds as he did plaintiff’s car money. In that con-



VoL. 170] JANUARY TERM, 1960 561

Dunbier v. Stanton

nection, the lawyer and banker aforesaid admittedly
clerked such sale of machinery and livestock which was
advertised as “ ‘Owner, Tony Dunbier’ ” and such lawyer
and banker reported the sale as “Auction sale, Tony
Dunbier Owner February 18, 1944.” Admittedly, the
total received from the sale was only $4,908.70, with a
net. of $4,712.70 remaining, which sum was deposited
on March 16, 1944, in Tony’s account by the lawyer
banker. A report of the sale as aforesaid was also pre-
pared by plaintiff’s cousin and sent to plaintiff, who
then wrote to his cousin that he had received such re-
port; that he was glad to hear that everything went
so well; to tell Tony that he almost sent him $91.30 to
make it an even $5,000; that he thought it was a good
deal since he didn’t know if he would ever use the
stuff; and that he knew how much work it was for
Tony to continue on with the farm. In that connection
also, only three United States government bonds, having
a maturity value of $2,000 and costing $1,500, were
bought in the names of “Tony Dunbier or Kenneth Dun-
bier” or “Tony Dunbier POD Kenneth Dunbier” after
March 16, 1944, and during the year 1944, and we find
nothing in the record indicating any complaint by plain-
tiff of Tony’s failure to put the sale proceeds into gov-
ernment bonds, although plaintiff’s cousin kept him ad-
vised of bonds purchased by Tony.

Plaintiff’s cousin testified that Tony asked her to
write plaintiff and find out what to do with plaintiff’s
car and plaintiff replied, “ ‘Better get rid of the car,”
and on April 1, 1942, plaintiff wrote inquiring what his
cousin had done with the money from his V-8 coupé
and telling her to put it into savings bonds. In that con-
nection, Tony, who had originally given plaintiff the
car, traded it in during 1941 or 1942 on another car
Tony was buying, and he then bought a $500 United
States government bond, issued in the names of “Tony
Dunbier or Kenneth Dunbier,” and thereafter plaintiff
received all $500 bonds so issued in their names during
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1942, 1943, and 1944. Plaintiff’s cousin wrote letters
to plaintiff for Tony while plaintiff was in service, and
in turn plaintiff would correspond with his cousin rather
than Tony, who would come to her home to learn of any
news from plaintiff. She testified that on several occa-
sions Tony told her that his agreement with plaintiff was
that he was to look after the place and business; pay all
taxes, insurance, and expenses; have a good living; and
put what was left in joint bonds. She testified that
Tony would buy bonds and bring them over to have her
make a list of the serial numbers, and to the best of her
recollection all of them were in joint ownership with
Tony and Kenneth. As a matter of fact, however, one
of such bonds purchased by Tony was issued to “Wm.
H. Dunbier or Tony Dunbier.” Some were issued to
“Tony Dunbier or Kenneth Dunbier.” Three were
issued to “Tony Dunbier POD Kenneth Dunbier,” and
some were issued to “Tony Dunbier” only. In December
1951, plaintiff and Tony came to defendant’s office to
visit and before they left Tony asked defendant, in
plaintiff’s presence, if it would make any difference
in his estate if he transferred some of his bonds to plain-
tiff so he would have joint title, which to us indicates
a then testamentary intent rather than any contractual
obligation. They were advised by defendant that it
would not affect Tony’s estate except that on his death
such bonds would go to the co-owner, subject to suc-
cession taxes. Thus, on December 28, 1951, 11 bonds
originally issued in the name of “Tony Dunbier” were
admittedly so reissued in the names of “Tony Dunbier
or Kenneth Dunbier.” Plaintiff’s cousin testified that
Tony did not tell her to notify plaintiff when he bought
bonds, but when the full list, except the last two entries,
was made by her, Tony mentioned that he wanted to
send a list to plaintiff, so she copied it and did so.

Of the $46,500 maturity value of government bonds
owned by Tony in December 1954, plaintiff was then
delivered $9,000 thereof issued in the names of Tony
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or plaintiff, and $6,500 maturity value thereof issued
to Tony or plaintiff are presently held by the executor.
The remaining bonds, having a $31,000 maturity value,
all of which were issued to Tony or plaintiff, or Tony
POD plaintiff, with one $500 maturity value bond issued
to Bill or Tony, were cashed or disposed of by Tony
during 1955 and 1956.

After the farm sale held in 1944, the home quarter
section, that is plaintiff’s 80 acres and Tony’s 80 acres,
was rented to three parties named Tuepker who farmed
it until 1952. There was some trouble about consolida-
tion of schools and Tony refused to tell Tuepkers whether
he would rent to them the next year, so they called plain-
tiff over the telephone, who told them that he left all
those decisions to Tony. Thus, in July 1952, Tuepkers
received notice to quit, signed by Tony and plaintiff,
by Tony his agent.

Helen’s three sons, Robert, Don, and Harley, then put
in the wheat on the home place in the fall of 1952 and
farmed the land on a share basis from that time on ex-
cept that Robert, who married, moved away and rented
other land. The other two boys hauled plaintiff’s water
and winter fuel, carried water for him, put plumbing
in plaintiff’s house where Tony lived, overhauled his
porch, put down linoleum, put in oil heat, mowed Tony’s
lawn, drove him to town and elsewhere, went to see
him every day to make sure he was all right, shaved
him practically all the time, went on trips with him,
and they ate their meals together quite often. Tony
was afflicted with asthma and growing older, so when
he was ill he stayed at the Rafert home. He thought a
lot of the boys, his grandsons, saying often that they
were fine, thrifty boys, good hustlers, who had always
been real good to him, and that he wanted to do some-
thing for them during his lifetime.

In the spring of 1955, the three boys contracted to
buy the Hines farm in York County for $40,000, but
Robert was later released from the contract and the
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other two boys began negotiations with the Federal
Land Bank for a loan of $20,000. However, when Tony
learned about it, he offered to loan such money to the
boys. A down payment of $6,000 had been made by
the boys at the time the contract was signed. Thus in
July 1955, the two boys, their parents, their young
sister, and Tony went to the office of John D. Zeilinger
in York to settle for the land. John D. Zeilinger was
then county attorney, practicing law in York, and rep-
resented the administrator of the Hines estate and the
heirs thereof, who signed the contract and authorized
him to complete the transaction. He is now district
judge. In his then office, the boys paid $14,000 of
the balance out of their lifetime earnings, and Tony
paid the remaining $20,000, taking back a 10-year note
bearing four percent interest, and that amount was se-
cured by a mortgage on the Hines farm executed by the
boys. That land is not directly involved in this action.
There Tony told Zeilinger that he had cashed some
bonds and he wanted to help the boys.

Later, Tony’s grandsons put down an irrigation well
on the Hines farm and purchased necessary irrigation
pipe and equipment which were paid for by Tony. Some
land leveling was also done on the Hines farm, and be-
cause the boys did not have enough money to pay for
all of it, Tony paid one-half of the cost. Tony also
bought three corn cribs for the boys because he wanted
their corn covered. No interest was ever paid by the
boys on Tony’s $20,000 loan, and on December 10, 1956,
he came to see the boys and said he wanted them to
drive him to Stromsburg. There they went to the law
office of defendant herein who had prepared Tony’s will
on November 26, 1956, and Tony asked him to prepare
a release of the mortgage because he wanted to do some-
thing for the boys in his lifetime. He had made com-
parable statements to several other persons. There the
release of the mortgage was executed and acknowledged
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before defendant, and same was subsequently filed of
record. -

We turn then to the evidence relating to the validity of
plaintiff’s exhibit No. 1, which plaintiff alleged was ex--
ecuted July 19, 1941, and defendant claimed that same
could not have been executed, if ever, before February
1955, after plaintiff had allegedly made a complete set-
tlement with Tony in December 1954.

In that connection, a law professor at Creighton Uni-
versity, who was a witness for defendant, qualified as
an expert examiner of documents. As such, he ex-
amined the instrument dated July 19, 1941, upon which
plaintiff primarily relies, and testified that from-a com-
parison of signatures he could not give a conclusion
upon whether or not Tony’s signature thereon was a
true signature. However, he noticed that a glowing
fluorescence appeared when ink on the instrument was
subjected to ultraviolet light, which indicated that- it
had the symptoms of R.C. 35, which was an additive put
in ink and marketed by Sheaffer Pen Company in Feb-
ruary 1955. At the request of defendant’s counsel, and
with permission of plaintiff’s counsel, he then forwarded
the instrument to the chief chemist for Sheaffer Pen
Company for further examination. Such chief chemist,
a witness for defendant, qualified at length as an ink
chemist of renown. He had been graduated from Trin-
ity College with 'a major in chemistry, had received his
Masters degree the following year, and had attended
graduate school at Columbia University for further
study in chemistry. He had written numerous import-
ant articles for publication, including the chapter “Writ-
ing Ink” appearing in the Encyclopedia Britannica, and
he had received distinguished service awards in the
field of such chemistry. He testified that as early as
1940 he conceived the idea of finding a substance to put
in ink which would fluoresce and leave a visible mark
on paper fiber after the writing had been ‘solubly eradi-
cated, and that he thén proceeded to investigate and ex-



566 NEBRASKA REPORTS [Vor. 170

Dunbier v. Stanton

periment with synthetic dyes and fluorescent substances
known to be soluble, but found no substance that had
the necessary properties. In the mid and late 1940s
other chemicals came upon the market, so he experi-
mented with those substances and investigated and ex-
amined all inks on the market, but never found any ink
that had the properties he had theretofore conceived.
Finally, he was able-to find an efficient combination of
substances which, put in ink, would fluoresce and leave a
visible mark on paper fiber after the writing had been
solubly eradicated. Thus, in February 1955, such sub-
stance, called R.C. 35, was first put in ink and placed
on the market. He testified that as a result of his ex-
amination of the ink on plaintiff’s exhibit No. 1, it was
inevitable that it contained R.C. 35, which was not
available in 1941, and that the document could not have
been written until after 1955. He testified that each of
the purported signatures fluoresced as it did when ink
contained R.C. 35, and that the alleged signatures of
Tony and plaintiff were written with a different pen,
which is supported by a casual examination of a photo-
stat of the document appearing in evidence. In that
connection, also, such chemist performed an experiment
and analysis of the ink on exhibit No. 1 in open court,
which demonstrated that the writing fluoresced under
ultraviolet light, and upon soluble eradication, left vis-
ible marks on the paper fiber exactly like R.C. 35 would
do. Such chemist also made like experiments in open
court upon two exhibits offered in evidence by plain-
tiff. One such exhibit was purportedly signed by Tony
on April 7, 1932, and the other exhibit was a letter
written by plaintiff to his cousin on March 6, 1944.
Such experiments demonstrated that the ink and writing
on neither exhibit fluoresced in any manner.

One witness was called by plaintiff who qualified as a
chemist and expert in connection with disputed docu-
ments. He testified that he had studied inks and com-
pounds and their manufacture and traits which varied
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in their composition. He had examined exhibit No. 1
and observed a fluorescence of the ink in general and a
different type in areas of eradication. However, he
testified that in order to determine what compounds
were contained in the ink and whether it fluoresced
after eradication, it would be necessary to remove all
ink from the document and then there would probably
not be enough, and he could not give an opinion whether
it was written with ink containing R.C. 35. In that
connection, it is significant that although he testified that
he had served as an expert witness in enumerated dis-
puted document cases, he did not testify herein to the
validity of Tony’s purported signature on the document
involved. As we view it, the evidence, facts, and cir-
cumstances with regard to the validity of exhibit No.
1 and the date of its alleged execution, if ever, was
conflicting and a question for determination by the
court. In that connection, plaintiff, assuming that the
signatures thereon were genuine, argued that exhibit
No. 1 could not have been executed by the parties in
1955 or thereafter because Tony and plaintiff were
never together after December 1954. However, if ex-
hibit No. 1 were a forgery as to time or execution, there
certainly was no necessity that they should be together
in 1955.

In any event, defendant contended that in Decem-
ber 1954, plaintiff had a complete settlement of rentals
and all other obligations which plaintiff then claimed
were due him from Tony, by delivering to plaintiff
United States bonds having a maturity value of $9,000,
which plaintiff accepted in full settlement. In that con-
nection, exhibit No. 1 contains no provision that Tony
was to look after the place and business, pay all taxes,
insurance, and expenses, and have a good living, and
what was left would then be put in government bonds,
as contended by plaintiff. Also, under the facts and cir-
cumstances presented herein, plaintiff’s alleged agree-
ment could have been intended to be operative only
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while plaintiff was in the army, and same could. as
well have applied only to the rents from plaintiff’s 80-
acre tract as suggested by plaintiff’s Spokane attorneys
on January 21, 1957.

Be that as it may, plaintiff testified that in Decem-
ber 1954, when he visited Tony, he told plaintiff that
he had deeded Helen the 80 acres in York County, and
that the $9,000 in bonds were given to plaintiff in order
to pacify him because thereof, and that there was no
settlement made at that time. Plaintiff admitted that
he received $9,000 in bonds at that time, but testified that
Tony just reached in his safe deposit box and, with-
out counting or checking the bonds, handed them in a
bunch to plaintiff and told him to do as he liked with
them. In that connection, it will be remembered that
the 80 acres deeded to Helen was the same land which
had been devised to her by Tony’s 1937 will which
plaintiff testified he had seen, although that was denied
by other evidence, and such land was admittedly not
included in plaintiff’s claimed agreement with Tony.

On the other hand, after receiving the $9,000 in bonds,
plaintiff was taken by Tony, Helen, her husband Ervin,
and their son Don to the depot at Columbus so that
plaintiff could catch a train and return to Spokane.
While waiting there, Ervin told plaintiff, “ ‘Now, Ken-
neth, I don’t care, it’s none of my business how much
you have got in your settlement, but I would like to
know how you arrived at a figure,’ ” to which plaintiff
replied “that they had taken the number of acres into
the number of bonds and divided it and arrived at a
figure * * * T have made a complete settlement with my
father’ * * * ‘I have got all my rent so far. I have got
all my rent.’” Don also heard his father Ervin jokingly
tell plaintiff that “ ‘Usually prospectors come out of the
hills with money. I hear you are taking money back
into the hills,’” meaning to Spokane, Washington. He
also heard his father say, ¢ ‘Kenneth, I'm not interested
in finding out how you got paid your rent; as far as
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the amount, I'm not a bit interested in knowing how
much you got; but I'm curious to know how you ar-
rived at a figure on your rent,” to which plaintiff re-
plied, ““Yes; I will tell you.”” However, not being in-
terested, Don then walked away and did not hear the
rest of his father’s conversation with plaintiff. Plaintiff
denied that he had any such conversation. In that con-
nection, however, a near neighbor who had known and
visited with Tony many different times, testified that a
day or two after plaintiff had left for Spokane, he was
at Tony’s place and visited with Tony, whereat “He
said at that time he had settled with * * * Kenneth.”

We believe there is ample evidence in this record to
support a finding that in December 1954, when plaintiff
received the $9,000 of bonds from Tony, which included
the $500 bond for plaintiff’s car, he accepted them in
full settlement of the rents and other obligations which
were then in dispute. In that connection, plaintiff
claims in any event that the trial court should have
permitted plaintiff to recover a balance of rents due
him from his land during 1955 and 1956. However,
the evidence with relation thereto and with regard to
taxes, insurance, and expenses paid at all times by Tony,
was so incomprehensible as to be wholly insufficient to
support any finding or determination by the trial court
that plaintiff was entitled to recover any balance of
rents on his land for 1955 and 1956.

For reasons heretofore stated, we conclude that the
judgment of the trial court should be and hereby is
affirmed.

AFFIRMED.
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KENNETH L. DUNBIER, APPELLANT, V. HARLEY D. RAFERT
ET AL., APPELLEES.
103 N. W. 2d 814

Filed June 10, 1960. No. 34731.

1. Appeal and Error. Except as to questions of jurisdiction, ques-
tions not presented to nor passed on by the trial court will not
be considered on appeal.

2. United States. The ownership of United States savings bonds,
series E, is governed by the United States law and treasury
regulations which provide that during the lives of both co-owners
the bonds will be paid to either co-owner upon his separate
request without requiring the signature of the other co-owner;
and upon payment to either co-owner the other person shall
cease to have any interest in the proceeds of the bonds except
and unless such interest is established by contract or gift.

3. Pleading. A plea of general settlement and payment of all
claims and demands is not an implied admission that any specific
cause of action existed in plaintiff’s favor and against defendant
during the time covered by that settlement, and is not incon-
sistent with a general denial.

More than one defense may be interposed to the same
cause of action, provided they are not inconsistent with each
other; they are not inconsistent unless the proof of one neces-
sarily disproves the other.

5. Cancellation of Instruments. The elements necessary to be es-
tablished to warrant the rejection of a written instrument on
the ground of undue influence are: (1) That the person who
executed the instrument was subject to undue influence; (2)
that there was opportunity to exercise undue influence; (3)
that there was a disposition to exercise undue influence for an
improper purpose; and (4) that the result was clearly the effect
of such undue influence.

In order to set aside a written instrument for want
of mental capacity on the part of the person executing
such instrument, the burden of proof is upon the party so
asserting it to establish that the mind of the person executing
such instrument was so weak or unbalanced when the instru-
ment was executed that he could not understand and compre-
hend the purport and effect of what he was doing.

7. Gifts. This jurisdiction recognizes the right of an owner of
real or personal property to make a gift of it inter vivos, with-
out consideration.

To make a valid and effective gift inter vivos, there

must be an intention to transfer title to the property, and a
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delivery by the donor and acceptance by the donee.

9. Evidence. Testimony of handwriting experts that a written
contract offered in evidence is a forgery and does not bear the
genuine signatures of the makers thereof, if based on sound
reasons and circumstances supporting that theory, may be suf-
ficient to overturn the testimony that such signatures were

genuine.

10. The mere opinion of witnesses who testify alone from
familiarity with a signature and from comparing genuine and
disputed writing has less weight generally on the issue of
forgery than expert opinions based on scientific skill and sound
reasons.

11. The result of comparisons made by handwriting ex-

perts is a character of evidence sanctioned by statute and merits
proper consideration on the issue of forgery in a civil action.

12. Appeal and Error. Actions in equity, on appeal to this court,
are triable de novo, subject, however, to the rule that when evi-
dence on material questions of fact is in irreconcilable conflict,
this court will, in determining the weight of the evidence, con-
sider the fact that the trial court observed the witnesses and
their manner of testifying, and must have adopted one version of
the facts rather than the opposite.

ApPPEAL from the district court for Polk County: H.
EmMEeRsoN KOKJER, JUDGE. Affirmed.

Ginsburg, Rosenberg & Ginsburg and Norman Krivo-
sha, for appellant.

Mills, Mills & Mills, for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

MESSMORE, J.

This is an action in equity brought in the district
court for Polk County by Kenneth L. Dunbier, as plain-
tiff, against Harley D. Rafert and Don L. Rafert, de-
fendants. The purpose of the action was to require an
accounting from the defendants to the plaintiff for the
proceeds of certain United States savings bonds, series E,
which the plaintiff contends he owns, and to impress a
lien on real estate belonging to the defendants acquired
with the proceeds of such bonds alleged to have been
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wrongfully converted and received by the defendants
without consideration. The trial court found generally
in favor of the defendants and against the plaintiff, and
that Tony Dunbier was not incompetent as alleged by
the plaintiff and not controlled by undue influence as
alleged by the plaintiff. The court further found that
the alleged partnership between the plaintiff and Tony
Dunbier was not established by the evidence, and denied
the plaintiff’s petition. Judgment was rendered in ac-
cordance with the above findings. The plaintiff filed a
motion for new trial which was overruled. From the or-
der overruling the plaintiff’s motion for new trial, the
plaintiff appealed.

The plaintiff’s petition alleged that on or prior to
July 15, 1955, he was the owner, in partnership with
Tony Dunbier, of certain United States savings bonds,
series E, of an aggregate cash value in excess of $37,500;
that the plaintiff’s ownership of said bonds was known
to the defendants; that it was part of a partnership agree-
ment between the plaintiff and Tony Dunbier that said
bonds would belong in full to the survivor of Tony
Dunbier and the plaintiff, which fact was well known to
the defendants; that on or about July 14, 1955, Tony
Dunbier cashed bonds in the principal sum of $20,000,
and loaned said amount to the defendants to be used
by them for the purchase of certain real estate; that the
defendants knew of plaintiff’s ownership of said bonds;
that to evidence said loan defendants executed and de-
livered to Tony Dunbier their mortgage deed thereby
agreeing to repay the loan within a period of 10 years
with interest at the rate of 4 percent per annum; that
the mortgage was duly recorded; that although the mort-
gage and the indebtedness evidenced thereby were by
defendants executed, payable in the name of Tony Dun-
bier, defendants knew at all times of the plaintiff’s own-
ership and his right to the money so borrowed by them;
that on or about December 10, 1956, at which time there
was still due from the defendants upon said mortgage
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indebtedness the sum of $20,000 and interest in the
amount of $1,124.44, the defendants prevailed upon Tony
Dunbier, for no consideration, to execute and deliver to
them a release of said mortgage, with full knowledge on
defendants’ part that the mortgage loan was made: to
them with funds belonging to the plaintiff; that Tony
Dunbier had no right or authority to release the mort-
gage without full payment thereof; that at the time of
the procurement of the release by the defendants, Tony
Dunbier, the grandfather of the defendants, was under
complete domination and control of the defendants and
their mother, Helen Rafert; that said release was pro-
cured by the defendants through and by the exercise of
duress and undue influence on the part of the defend-
ants and their mother; that in further continuance of
said conspiracy the defendants, during 1956, procured
Tony Dunbier to cash additional bonds belonging to the
plaintiff in the amount of $10,000, and to advance the
$10,000 to the defendants for the purpose of improving the
real estate as aforesaid; that the defendants failed to
make any repayment for the advancements which went
into and enhanced the value of the real estate belonging
to the defendants; that Tony Dunbier died in January
1957, and thereupon the plaintiff became the sole and
absolute owner of said bonds and all of the proceeds
therefrom; that the plaintiff was entitled to have the
release of the mortgage set aside; that the plaintiff was
entitled to have a lien impressed on said real estate for
the advancement of the $10,000 representing the pro-
ceeds of the bonds; and that the plaintiff was entitled
to an accounting from the defendants for the proceeds
of all of the said bonds. The prayer of the petition was
in accordance with the above.

The defendants’ amended answer admitted that on
or about July 14, 1955, Tony Dunbier, the grandfather
of these defendants, loaned them $20,000 in considera-
tion: for which these defendants delivered to Tony Dun-
bier their promissory note in -the amount of  $20,000,
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payable in 10 years and bearing interest at the rate of
4 percent per annum; that such amount was received
and used by defendants to purchase certain real estate;
that said note was secured by a mortgage on the real
estate so purchased; that no payment had been made on
said obligation, but that on or about December 10, 1956,
Tony Dunbier released said mortgage and canceled the
indebtedness which the same secured, as a gift to these
defendants; that Helen Rafert was the daughter of Tony
Dunbier and the mother of these defendants; that Tony
Dunbier died during January 1957; and that Tony Dun-
bier paid for certain improvements to the real estate
owned by these defendants. The defendants alleged
that said improvements were made with funds belonging
to Tony Dunbier and were made as a gift to these de-
fendants. The defendants further alleged that prior to
July 1955, Tony Dunbier operated or managed certain
real estate belonging to the plaintiff, collecting the in-
come therefrom and paying taxes and certain other ex-
penses incurred in connection therewith; alleged that
these defendants lacked information sufficient to form
a belief as to the arrangements the plaintiff and Tony
Dunbier had in regard thereto; and denied the plain-
tiff’s allegation of a partnership agreement relating
thereto. The defendants further alleged that if a con-
tract was made upon the terms as alleged by plaintiff,
the consideration running from the plaintiff to Tony
Dunbier was so grossly inadequate that a court of equity
would not permit the plaintiff to receive the benefits
therefrom; that Tony Dunbier and the plaintiff had a dis-
pute about the indebtedness of Tony Dunbier to the
plaintiff, including certain income from the real estate
belonging to the plaintiff; that thereupon Tony Dun-
bier delivered to the plaintiff certain United States gov-
ernment bonds of the maturity value of $9,000 in full
settlement of all the indebtedness owed by said Tony
Dunbier to the plaintiff, including the income from the
plaintiff’s real estate held by Tony Dunbier; and that
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said bonds were received by the plaintiff in full satis-
faction of said indebtedness. These defendants specifi-
cally denied that the plaintiff had any interest in the
funds loaned to them or used by Tony Dunbier for and
in behalf of these defendants. The defendants specifi-
cally denied that the funds were procured by undue in-
fluence, but alleged they were a gift the defendants re-
ceived from Tony Dunbier. The defendants further al-
leged that the document on which plaintiff relied as a
partnership contract between him and Tony Dunbier
was a forgery. The prayer was for denial of the plain-
tiff’s petition.

The plaintiff’s reply denied all allegations of the de-
fendants’ answer not admitted, and for further reply al-
leged that on or about December 10, 1956, and some
time prior thereto, and at the time of the execution
of the release of the mortgage on behalf of the defend-
ants, Tony Dunbier was not of sound mind and was
mentally incompetent; and that such release and can-
cellation were procured by the defendants and their
mother, Helen Rafert, by the exercise of undue influ-
ence upon Tony Dunbier.

The record shows that during his lifetime Tony Dun-
bier lived on a farm in Polk County. His wife, Gertrude,
died on January 14, 1929. She left surviving her a hus-
band, Tony, and three children, William H. Dunbier,
Helen Dunbier, and Kenneth L. Dunbier. Tony Dun-
bier died on January 6, 1957. At that time he was 80
years of age.

We will refer to Tony Dunbier as Tony; to William
H. Dunbier as Bill; to Kenneth L. Dunbier as Kenneth,
or plaintiff; and to Helen Dunbier Rafert as Helen.

Helen married Ervin Rafert in 1930. She had three
sons, two of whom are the defendants Harley D. Rafert
and Don L. Rafert, the grandsons of Tony. Bill was the
oldest Dunbier child and Kenneth the youngest. Ken-
neth completed the eighth grade in school. Tony owned
80 acres of land in Polk County which adjoined 80 acres
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owned by Kenneth. Kenneth acquired title to his 80
acres of land on May 3, 1934. Tony also owned a sepa-
rate 53 acres of land in Polk County and 80 acres of
land in York County. In 1936, Tony bought 80 acres of
land which Bill owned. Kenneth was between 11 and
12 years old when his mother died. Helen and Ervin
lived on the home place for a year or two after their
marriage, then moved to a farm in York County owned
by Tony. There is testimony to the effect that Helen
could not get along with Tony. Bill was married in
1930, and left the home place.

From 1931 until July 1941, Tony and Kenneth batched
together on the 160 acres of land above mentioned. The
other land owned by Tony was farmed by the Raferts
during the period from 1931 to July 1941, when Kenneth
was called into military service. Kenneth did most of
the farm work. Tony and Kenneth kept livestock on
the farm, farmed with horses, and had a full line of
machinery. Tony was pleased with Kenneth’s farming,
bragged about Kenneth, and was proud of him.

Bill testified that Tony told him that Tony had started
Bill out in farming, and also Helen, and that he was
starting Kenneth out. He also told Bill that the ma-
chinery and livestock belonged to Kenneth.

Tony, on numerous occasions, told Iris Dey that the
“whole thing” was Kenneth’s.

A former employee of the Polk County assessor’s of-
fice, who assisted Tony with his personal tax return,
testified that the machinery and cattle were assessed in
Tony’s name; that Kenneth possessed a Ford automo-
bile, a radio, and was assessed for poll tax; that Ken-
neth was present when Tony told this witness that he
.owned the machinery and livestock; that in 1942, when
Kenneth was in the army, Tony signed a tax return
“Kenneth Dunbier by Tony Dunbier”; and that on the
1942 tax return there appeared a 1936 F-20 steam tractor
belonging to Kenneth, which was all the machinery
Kenneth owned, ac¢cording to Tony. The machinery
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and livestock were always turned in in Tony’s name.
Tony paid the taxes on his land and on Kenneth’s land.
Tony also paid the insurance premiums on the improve-
ments on both his land and Kenneth’s land. :

Bill was placed under guardianship in April 1939, b
proceedings in the county court of York County, on
the ground that he was a spendthrift. ,

On June 19, 1937, Tony made a will in which he gave
Bill $5, Helen an 80-acre tract of land in York County,
and the remainder of his estate to Kenneth, “* * * for the
reason that my son has been my constant companion
and coworker and has stayed at home with me, and in
every manner has cooperated with me in the manage-
ment of my affairs, and it is my wish that he have all of
the balance of my estate other than specifically devised
and bequeathed heretofore.” This will was reaffirmed
by a codicil drawn in 1953.

On November 26, 1956, Tony made a new will re-
voking and canceling any and all former wills and
codicils to wills made by him. He had come to the
conclusion that he desired to do something for Bill,
so in his last will and testament he made a bequest to
Bill in the amount of $5,000, and left all the remaining
balance of his property to be divided equally between
Helen and Kenneth.

Bill testified that he heard Tony and Kenneth talk
about a contract to the effect that in the event Kenneth
was killed Tony would receive the money, or in the al-
ternative, if Tony should die, Kenneth would receive
the money resulting from the farming endeavors. For
this purpose, Tony and Kenneth were going to the
Gresham bank and have a lawyer prepare a contract.
They contacted the lawyer. This lawyer testified that
Tony told him that Kenneth was going into the service
and that Tony and Kenneth had business interests and
wanted an agreement drawn; that the arrangements
were that Tony had started Kenneth in farming; that
there was some machinery and livestock, and some
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money had been accumulated; and that the plan was
to take the money and put it in government bonds so
the survivor would have the bonds. Tony also told this
witness that the income from the property was from
the 160 acres that he and Kenneth owned and were
farming, and 133 acres in Polk County. Kenneth said
such an arrangement was satisfactory to him. At that
time Tony developed a violent coughing spell and had
to leave, and he did not return for the purpose of making
the contract. This witness told Kenneth to write up
an agreement, have Tony sign it, and have it witnessed.
On cross-examination this witness testified that he re-
membered visiting with defendants’ counsel with refer-
ence to this matter in May 1957; and that defendants’
counsel asked him if he knew anything about a con-
tract or agreement between Tony and Kenneth and he
said that he did not know of any such contract.

The alleged contract is as follows: “Do to me Ken-
neth L. Dunbier being in the draft and going into the
Army, am entering into a partnership contract with
my father Tony Dunbier. That all rents money of
land owned by Kenneth L. Dunbier and Tony Dunbier
be put into joint government bonds and left till either
partners death. I Kenneth L. Dunbier also agree to
let my father Tony Dunbier live on my farm as long as
he desires and operate on these basis. Signed by: Tony
Dunbier Kenneth L. Dunbier and on this day of July
19, 1941 Witnessed by: William H. Dunbier Kenneth
L. Dunbier.”

Bill and Kenneth testified that the signatures on the
agreement were genuine, as did the banker in the
Gresham bank where Tony had a checking account.
Other signatures of Tony were introduced for compari-
son purposes.

Bill testified that Tony and Kenneth argued because
the first contract that was made between them did not
permit Tony to reside on Kenneth’s 80 acres where the
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improvements were located, and Tony refused to sign
such an agreement.

Gladys Linton, a cousin of Kenneth, testified that
Tony would buy bonds in the joint names of Kenneth
and Tony, and bring them to her. She would put down
the serial numbers every time Tony brought bonds to
her, and make a record of the bonds. She further testi-
fied that to the best of her recollection all of such bonds
were in the joint names of Kenneth and Tony. After she
compiled a list and put the numbers down, she would
give the bonds back to Tony. Tony desired that a list
of the bonds be sent to Kenneth, and she sent Kenneth
such a list. Kenneth testified that Gladys Linton wrote
him and gave him the serial numbers of the bonds that
Tony purchased, commencing with the time Kenneth
was overseas. From this information Kenneth com-
piled a list of the bonds. After Kenneth left for mili-
tary service, Tony told Gladys Linton that he was to
look after the place and the business, pay all of the
taxes and insurance, have a good living, and what was
left would be put into joint government bonds.

After Kenneth left for military service, Bill farmed
the land for about 2 years, then a farm sale was had of
all the machinery and livestock on the place.

Gladys Linton testified that prior to the sale, farming
was getting to be too much for Tony and he asked her
to write and ask what Kenneth thought about having a
sale. She wrote to Kenneth and received a reply in
which Kenneth consented to a sale because things were
selling high; he said that it would probably be the best
thing to do as he did not know if he would get back
from the war, and if he did get back he did not know
whether he would farm; and that his father had his
word to sell, providing the money from the sale was put
into government bonds.

With reference to Kenneth’s car, he wrote and told
Tony to get rid of it. Tony traded Kenneth’s car on a
car he was buying in 1941 or 1942, and purchased a
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$500 government bond issued in the names of Tony or
Kenneth.

A farm sale was held in February 1944. This sale
was advertised in Tony’s name as owner of the items
to be sold. A report of the sale listed the purchasers
and the property sold. The sale netted $4,712.70, which
was deposited to Tony’s account on March 16, 1944, in
the Gresham State Bank. Gladys Linton prepared a
report of the sale from information she obtained from
Tony, and forwarded the same to Kenneth. Kenneth
replied that he had received the results of the sale, was
pleased with the same, and said that he did not know
if he would ever use the stuff, and knew how much
work it was for his father to contmue on.

The record shows that certain United States govern-
ment bonds, series E, were acquired by Tony in the
maturity value of $46,500. One bond was issued to
William H. Dunbier or Tony Dunbier. Eleven of such
bonds, originally issued in Tony’s name, of a maturity
value of $9,000, upon Tony’s application were reissued
in the names of Tony Dunbier or Kenneth Dunbier, in
1951. It appears that in December 1954, all of the
government bonds, with the exception of one issued in
the name of William H. Dunbier or Tony Dunbier, were
either issued as Tony Dunbier or Kenneth Dunbier, or
Tony Dunbier, POD Kenneth Dunbier. Taking such
bonds at their maturity value which was $46,500, $6,500
remained in Tony’s safe deposit box, $9,000 had been
given to Kenneth, and the balance of $31,000 were
cashed by Tony as follows: $18,000 on July 14, 1955;
$3,500 on April 10, 1956; $6,500 on May 9, 1956; $2,000
on September 18, 1956; and $1,000 on November 28,
1956. We will consider the bonds as above set forth
in connection with other evidence in the case.

While Kenneth was in military service, he was home
on sick leave in 1943 or 1944. He also saw Tony in
1945. He was sent to Spokane, Washington, and in 1948
Tony visited him there. Tony also visited him in
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Spokane in 1953. Kenneth visited Tony in Nebraska
in December 1951 and in December 1954.

Gladys Linton testified that after the last time Ken-
neth visited home she talked to Tony about Kenneth,
and his feelings toward Kenneth had not changed. Ken-
neth thought that his father would like to have him
return to the farm. Iris Dey testified that Tony was
very lonesome when Kenneth was gone to the army,
and looked forward to his coming back. Kenneth never
returned home to farm. He made his residence in Spo-
kane, Washington.

In August 1953, Tony discussed the matter of trans-
ferring certain real estate to Helen with his attorney.
This was the 80 acres of land in York County which
he had previously devised to Helen in his will made in
June 1937. The purpose of transferring the land was
to enable Helen’s daughter to attend a school in York
County. Papers were prepared, consisting of a deed
from Tony to Helen dated August 15, 1953, and a real
estate mortgage from Helen to Tony. The consideration
shown in the deed was $11,680. There was also pre-
pared a release of the mortgage, and a quitclaim deed
from Helen and her husband to Tony. The attorney
understood that this was a temporary matter. Later
Tony informed the attorney that Helen and Ervin
Rafert were buying the 80 acres of land and there would
be no further need for the mortgage, the release of the
same, or of the quitclaim deed. As a consequence, these
instruments were delivered to the Raferts.

Kenneth testified that when he visited Tony in De-
cember 1954, Tony told him that he had given Helen
the 80 acres of land in York County, and that he had
to do this in order to enable Helen’s daughter to go to
school in York County. At that time Tony gave Ken-
neth bonds of the maturity value of $9,000, as hereto-
fore mentioned, and told Kenneth: “I want you to
have these before I die, some of our bonds. I want
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you to have some of our bonds before I die. I feel if I
turn that land to Helen she may not give it back.”

After Kenneth had received the bonds of the ma-
turity value of $9,000 in December 1954, he was taken
to the depot in Columbus to meet a train for the pur-
pose of returning to Spokane. Ervin, Helen, and Don
Rafert, and Tony took Kenneth to Columbus. While
waiting for the train, Ervin visited with Kenneth and
stated that it was none of his business how much Ken-
neth got in the settlement made by Tony with him,
but he wondered how they arrived at the figure. Ken-
neth told Ervin that they had “taken the number of
acres into the number of bonds and divided it and ar-
rived at a figure.” Kenneth stated that he had received
his rent.

Don Rafert testified that he was present at that time
when his father commented to Kenneth in a joking
manner that: ‘“Usually prospectors come out of the
hills with money. I hear you are taking money back
into the hills.” He also heard his father ask Kenneth
about the settlement that was made between Kenneth
and Tony, and Kenneth said that he would tell Ervin
about it. This witness, not being interested, then walked
away. At that time this witness was 19 or 20 years
of age.

George H. Bond, who was acquainted with Tony dur-
ing his lifetime and visited him on occasions, testified
that a day or two after Kenneth had returned to Spo-
kane he visited with Tony at Tony’s home. Tony told
this witness that he had made a settlement with Kenneth.

After the farm sale, which was held in 1944, the 160
acres owned by Tony and Kenneth were rented by
John, Elmer, and Paul Tuepker, and they farmed it
until 1952. Due to some difficulty relating to consoli-
dating of schools, Tony would not commit himself as to
whether he would lease the land to these tenants for
the following year. Elmer Tuepker called Kenneth by
telephone and received a reply that Tony was managing
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the place and making the decisions with reference to
what should be done in renting it. In July 1952, the
Tuepkers received notice to quit the premises, signed
Kenneth Dunbier by Tony Dunbier, his agent. Robert,
Don, and Harley Rafert planted wheat on this land in
1952, and farmed it from that time on. Robert got mar-
ried and moved to Shelby to rent other land.

The record shows that Don and Harley Rafert helped
Tony in many ways. They brought fuel to his home,
helped overhaul his porch, fixed a drain in his home,
laid linoleum, mowed his lawn, drove him to town to
transact business, and would shave Tony most of the
time. Often Tony and the Rafert boys would eat out,
and Tony would pay for their meals, and sometimes
Tony paid for their services. In 1952, Don drove Tony
to Tucson, Arizona, for a vacation trip, and Tony paid
all of the expenses.

The record further shows that Tony thought very much
of the Rafert boys. He said they were thrifty and good
hustlers. He always spoke well of the boys and said
that they had been real good to him and came over
every day to see how he felt.

In the spring of 1955, Robert, Don, and Harley Rafert
entered into a contract to purchase the Hines farm.
Robert was later released from the contract. The pur-
chase price of the Hines farm was $40,000. Don and
Harley- Rafert had arranged for a loan with the Federal
Land Bank, and a down payment of $6,000 was made
when the contract was signed. When Tony heard that
the Rafert boys were about to purchase the Hines farm
he offered to loan them the money. In July 1955, Don
and Harley, their parents, and Tony went to the office
of an attorney in York for the purpose of making a set-
tlement for the Hines farm. Don and Harley paid
$14,000 on the balance, and Tony paid $20,000. In re-
turn, Tony took a note from the Rafert boys in the
amount of $20,000, bearing interest at 4 percent per
annum, and a mortgage was drawn for a period of 10
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years securing the same, which was given by the Rafert
boys. At that time Tony told the attorney that he had
cashed some bonds because he wanted to help the
boys. The cost of drawing the note and mortgage was
paid by the Rafert boys, and no interest was paid on
the mortgage by the makers. The mortgage was placed
of record July 15, 1955. After the boys had purchased
the Hines farm, an irrigation well was put on the place,
pipe was purchased, and land leveled. Tony had a con-
versation with the boys as to how much they could pay,
and said he would pay the rest of the cost of the land
leveling. Tony also purchased some corncribs because
he wanted the corn covered. The amount advanced by
Tony in April 1956 for the above items appeared to be
as follows: For the leveling of the land $900; for the
corncribs about $1,000; and $5,323 for irrigation equip-
ment and pipe.

Late in 1956, Tony told Harley Rafert that he and
Don had done a lot for him and he was going to give
them the Hines farm. On December 10, 1956, Tony
contacted Don and Harley and wanted them to drive
him to Stromsburg. Arriving at Stromsburg, Tony con-
tacted his attorney, and requested the attorney to draw
a release of the mortgage on the Hines farm. Prior to
that time, on November 26, 1956, Tony executed his last
will in this attorney’s office, and at that time he told
his attorney that he wanted to do something for the
Rafert boys and would do it in his lifetime. The re-
lease was executed and acknowledged before the
attorney.

Foy Rosenberry testified that Tony told him he was
going to give his share of the Hines farm to the boys
because they had been good to him. Tony told Alva
Hecht that he was going to see to it that the boys were
taken care of.

There is evidence in the record offered by the plain-
tiff to the effect that Tony, in his later years, and espe-
cially in the year 1956, was mentally incompetent to
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transact business, was under the influence of Helen and
the Rafert family generally, and was unduly influenced
in cashing bonds and assisting the Rafert boys in the
manner as heretofore set out. We have examined this
record and find that there is an abundance of competent
evidence that Tony was mentally competent in assisting
the Rafert boys as heretofore shown. In addition, Tony
was mentally competent to make his last will and testa-
ment in November 1956. The witnesses who testified
with reference to the negotiations involving the Hines
farm, the last will and testament of Tony, and the cashier
of the Stromsburg bank who cashed bonds for him, testi-
fied that he was mentally competent at all times. There
is evidence to the effect that there was no change in
Tony’s mental condition although physically he might
have been weaker.

The plaintiff contends that, being a co-owner of the
bonds in suit, he could not be deprived of his property
rights therein through the acts of his co-owner, there-
fore, he was entitled to follow the proceeds of the bonds
into the hands of the defendants who had received the
same without consideration.

The bonds in question were registered in the names
of Tony Dunbier or Kenneth Dunbier. The words “or
survivor” were not used. Three of the bonds were
listed Tony Dunbier or Kenneth Dunbier POD, meaning
payable on death.

The plaintiff asserts that no matter how the co-owner-
ship occurred, whether by gift or by contract, it did
not lie within the legal capacity of Tony to deprive the
plaintiff of his co-ownership rights by cashing the bonds
and turning the proceeds over to the defendants.

The plaintiff, in his pleadings, alleged that he ac-
quired these bonds pursuant to a partnership agreement.
It appears that in this court he also contends that the
bonds were acquired by Kenneth as a gift from Tony.
It is apparent that the plaintiff has injected a theory
other than that which he pleaded and presented to the
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trial court, and is now asking this court to consider,
in addition to Kenneth acquiring the bonds by a con-
tract, whether or not Tony made a gift of the bonds to
Kenneth. :

-~ In the case of Callahan v. Prewitt, on rehearing, 143
Neb. 793, 13 N. W. 2d 660, this court said: “Except as
to questions of jurisdiction, questions not presented to
nor passed on by the trial court will not be considered
‘on appeal.” See, also, Lash v. Erisman, 167 Neb. 606,
‘94 N. W. 2d 32.

With reference to the bonds of the type here being
considered, this court in Rohn v. Kelley, 156 Neb. 463,
96 N. W. 2d 711, considered series G government bonds
which were made out to Mrs. Florence Hendricksen or
Mrs. Ethel Kelley. In other words, they were co-
owners of bonds which had a maturity value of $10,000.
Ethel Kelley cashed six of the bonds prior to the death
of Florence Hendricksen and four thereafter. This
court said: ‘““The government’s interest is a contractual
one. Its obligation was to pay either of the co-owners
the amount agreed upon as shown by the bonds upon
their proper presentation, in compliance with the fed-
eral law.” Series G and series E government bonds
fall into the same category, as each series are savings
bonds.

In Littlejohn v. County Judge, Pembina County, 79
N. D. 550, 58 N. W. 2d 278, 39 A. L. R. 2d 690, the
court was considering United States savings bonds, series
E and G, registered in the names of two persons as co-
owners. The court said: “Savings bonds of the series
involved in this case may be registered in the names
of two persons as co-owners and, * * * a bond so issued
will be paid to either co-owner upon his request with-
out the signature of the other.”

In Yocum v. Yocum, Com. Pl 46 Sch. Leg. Rec. 164
(Pa.) it was said that ownership of series E bonds
(series E bonds are the ones considered in the instant
case) is governed by United States law and treasury
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regulations, which provide that during the lives of both
‘co-owners the bonds will be paid to either co-owner
upon his separate request without requiring the signa-
ture of the other co-owner, and upon payment to either
co-owner the other person shall cease to have any in-
terest in the bond. See, also, Paulsen v. Paulsen, 144
Me. 155, 66 A. 2d 420; Ruben v. Ruben, Com. Pl, 95
Pittsb. Leg. J. 65; 91 C. J. S., United States, § 126, p. 316.

In order to be entitled to the proceeds of the bonds
in question, the plaintiff has the burden to prove by a
preponderance of the evidence that he was entitled to
such proceeds by virtue of a contract between Tony
and Kenneth.

The plaintiff contends that the existence of the con-
tract alleged by plaintiff and plaintiff’s ownership of
the bonds in suit were admitted by the defendants’
pleadings.

The defendants’ answer stated in substance that they
lacked information sufficient to form a belief as to the
nature of the arrangement that the decedent and the
plaintiff had in regard to the plaintiff’s rent. The an-
swer then specifically denied the plaintiff’s allegations
in his petition relating to the partnership agreement
or contract. The answer also stated that if a contract
had been made on the terms alleged by plaintiff, the
consideration running from the plaintiff to the dece-
dent would be unconscionable, and a court of equity
would not enforce it. By the amended answer, the de-
fendants alleged that the written contract upon which
the plaintiff relied as a partnership agreement was a
forgery.

The contract alleged by the plaintiff:-was purported
to be between the decedent and the plaintiff. The de-
fendants would not know about the contract or the
“details of the same, nor could they be expected to know
‘what it contained. All they knew was that the plain-
tiff claimed under a contract. R '

- The plaintiff also argued that the defendants admitted
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the contract by pleading that the decedent and the plain-
tiff argued over the indebtedness owing to the plaintiff
by the decedent, including the income from the plain-
tiff’s farm, and that the plaintiff was given $9,000 in
satisfaction of an indebtedness owed by the decedent
to the plaintiff. We believe the following to be
applicable.

In Fitch v. Martin, 83 Neb. 124, 119 N. W. 25, af-
firmed on rehearing, 84 Neb. 745, 122 N. W. 50, the
court said: “A plea of general settlement and payment
of all claims and demands is not an implied admission
that any specific cause of action existed in plaintiff’s
favor and against defendant during the time covered
by that settlement, and is not inconsistent with a gen-
eral denial.”

As we have previously pointed out, the defendants, in
their answer, specifically denied that there was a con-
tract between the decedent and the plaintiff.

In Giacomini v. Giacomini, 163 Neb. 798, 81 N. W. 2d
194, this court said: “More than one defense may be
interposed to the same cause of action, provided they
are not inconsistent with each other; they are not in-
consistent unless the proof of one necessarily disproves
the other.” See, also, Colbert v. Miller, 149 Neb. 749,
32 N. W. 2d 500; Blodgett v. McMurtry, 39 Neb. 210,
57 N. W. 985.

The plaintiff contends that the acquisition of the
property in question by the defendants was obtained by
undue influence and mental incapacity.

In an action to set aside an instrument on the ground
of undue influence the burden is upon the plaintiff to
prove by a preponderance of evidence, which as a
whole is of such a substantial nature as to contain some
competent and relevant proof of each and all of the
following elements: (1) That the person who executed
the instrument was subject to undue influence; (2) that
there was opportunity to exercise undue influence; (3)
that there was a disposition to exercise undue influence
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for an improper purpose; and (4) that the result was
clearly the effect of such undue influence. Undue in-
fluence cannot be inferred from motive or opportunity
alone. There must be competent evidence, direct or
circumstantial, to show that undue influence not only
existed but that it was exercised. Mere suspicion, sur-
mise, conjecture, or speculation is not enough to war-
rant a finding of undue influence, but there must be a
solid foundation of established facts upon which to rest
an inference of its existence. See Reynolds v. Knott,
164 Neb. 365, 82 N. W. 2d 568.

In order to set aside an instrument or instruments as
contended for by the plaintiff in the instant case for
want of mental capacity on the part of the person ex-
ecuting such instruments, the burden of proof is upon
the party so asserting to establish that the mind of the
person executing such instruments was so weak or un-
balanced when the instruments were executed that he
could not understand and comprehend the purport and
effect of what he was doing. See, Lund v. Woodward,
137 Neb. 689, 291 N. W. 90; Marston v. Drobny, 166
Neb. 747, 90 N. W. 2d 408; Kucaba v. Kucaba, 146 Neb.
116, 18 N. W. 2d 645. ‘

As stated in Sampson v. Sissel, 151 Neb. 521, 38 N. W.
2d 341, an action to set aside an instrument on the
ground of undue influence: “This jurisdiction recognizes
the right of an owner of property to convey his estate
without consideration, or in other words to make a gift
of it inter vivos. Newell v. Pierce, 131 Neb. 844, 270
N. W. 469; Smith v. Black, 143 Neb. 244, 9 N. W. 2d
193; Kellner v. Whaley, 148 Neb. 259, 27 N. W. 2d 183.”

In First Trust Co. v. Hammond, 140 Neb. 330, 299
N. W. 496, in defining the elements necessary to con-
stitute a gift inter vivos, it was said that there must
be an intention to transfer title to the property, and a
delivery by the donor and acceptance by the donee, and
the transfer must be so complete that if the donor
again resumes control over it without the consent of
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the donee he becomes liable as a trespasser. See, also,
Sampson v. Sissel, supra.

We fail to find any competent evidence that Tony.
was. unduly influenced by his daughter Helen or the
defendants, or. that he was mentally incompetent at any
time prior fo. his death. The plaintiff’s ¢ontention in
this respect cannot prevail.

The next question that arises relates to the defend—
ants’ affirmative defense that the contract between the
decedent and plaintiff, relied upon by the plaintiff, is
a forgery.

Winsor C. Moore, an examiner of quest1oned docu-
ments and a professor at law, testified in behalf of the
defendants that he examined exhibit No. 1, which is
the purported contract between the decedent and the
plaintiff. He had examined checks which purported to
show the genuine signature of Tony, dated in 1940,
1941, and 1942, for the purpose of making a compari-
son of those genuine signatures with the signature on
the contract. He was unable to arrive at a conclusive
opinion as to whether or not the true signature of
Tony appeared on the contract. He then took into
consideration the question of whether or not the ink
appearing on the contract was actually in existence
in 1941, and made tests to determine this fact. He ob-
served a glowing fluorescence which indicated that the
ink had symptoms of containing what is known as “R.C.
35,” an additive put into ink by the Sheaffer Pen Com-
pany beginning in February 1955. He concluded, or
could only say, that the ink on the instrument had the
trace or symptoms of R.C. 35, but his examination was
not conclusive, as he was not an ink chemist.

Robert S. Casey, who was a specialist and a qualified
expert on inks, examined exhibit No. 1, the contract:
He explained that R.C. 35 is a substance, or one of a
number of substances, that have the property of ad-
hering to the fibers of paper very strongly, being re-
sistant to hypochlorite bleaches and of fluorescing,
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giving off a light, when exposed to filtered ultraviolet
light. . The first production batches of R.C. 35 put.into,
stock and shipped out were made in February 1955.. He
testified that he knew of no other ink company that
had ever used any substance which reacted similar to
R.C. 35 in their inks. This witness made demonstrations
and tests before the court to disclose what he meant
by R.C. 35 and its relation to the contract here being
considered. He gave as his opinion that this contract
could not have been written in 1941, because Sheaffer’s
Skrip did not contain R.C. 35 at that time, and his
opinion was that the contract was not written in 1941.

On rebuttal the plaintiff produced a witness who
testified that there were several hundred makes of ink,
and that fluorescent materials had been available for
many years. He was unable to tell what compounds
were in the ink on the contract. On cross-examination
he testified that he had seen inks that had fluoresced,
prior to 1955. - :

It is. apparent that the evidence is in conflict on this
issue. . : =

In the case of Renter v. Renter, 148 Neb. 776, 29 N.
W.:2d 466, which involved a forgery on a will, this
court held: “Testimony of handwriting experts that
the signature on an instrument offered for probate as a
will is not the signature of the alleged testator, if based
on sound reasons and circumstances supporting that
theory, may be sufficient to overturn the testimony of
subscribing witnesses that they saw the will signed.”
See, also, In re Estate of O’Connor, 105 Neb. 88, 179 N.
W. 401, 12 A. L. R. 199.

When an issue of forgery in a civil case is raised by
pleadings and contested by evidence on both sides, there
is no presumption either in favor of witnesses or in
favor of circumstances. All of the evidential facts which
throw light on the issue must be considered as to whether
or not the instrument is genuine. If the truth is found
in oral testimony, it must determine the issue, but it is
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equally potent if found in circumstances. See, Bank
of Commerce v. McCarty, 119 Neb. 795, 231 N. W. 34;
Wert v. Equitable Life Assurance Society, 135 Neb.
654, 283 N. W. 506; Renter v. Renter, supra; In re
Estate of O’Connor, supra.

As stated in Bank of Commerce v. McCarty, supra:
“The mere opinion of witnesses who testify alone from
familiarity with a signature and from comparing gen-
uine and disputed writing has less weight generally on
the issue of forgery than expert opinions based on scien-
tific skill and sound reasons. * * * The result of com-
parisons made by handwriting experts is a character of
evidence sanctioned by statute and merits proper con-
sideration on the issue of forgery in a civil action.”

We conclude that there was sufficient evidence on
the issue of forgery to permit the trial court to pass
upon this issue.

This case is for trial de novo in this court. However,
we recognize the rule that the trial court heard and saw
the witnesses as they testified. It had a better oppor-
tunity to appraise the credibility of the witnesses than
does this court. The trial court resolved the conflict-
ing evidence in favor of the defendants. While this
court tries appeals in equity de novo, we must neces-
sarily consider the findings of the trial court on matters
that are in irreconcilable conflict. Jensen v. Manthe,
168 Neb. 361, 95 N. W. 2d 699; Marston v. Drobny, supra.

In the instant case, from the evidence heretofore set
out, it is apparent that Tony intended to transfer the
proceeds of certain of the bonds to the defendants as a
gift. A delivery was made in the form as heretofore
mentioned, and the defendants accepted the gift as
Tony intended they should. He possessed mental ca-
pacity to make such a gift, and he was not unduly in-
fluenced in doing so. We find that the plaintiff failed to
prove the alleged contract because the evidence shows
it was a forgery. We also find that Tony and Kenneth
had a complete settlement relating to the rent that
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might be due Kenneth from his 80 acres of land, and
all other matters that required settlement between
them.

From an examination of the evidence and the author-
ities set forth herein, we conclude that the judgment
of the trial court should be, and is hereby, affirmed.

AFFIRMED.

CLARENCE J. SMITH, APPELLANT, V. GAME, FORESTATION
AND PArRks COMMISSION OF THE STATE OF NEBRASKA ET

AL., APPELLEES.
103 N. W. 2d 829

Filed June 14, 1960. No. 34759.

1. Contracts. The cardinal rule in the interpretation of con-
tracts is to ascertain the intention of the parties and to give
effect to that intention if it can be done consistently with legal
principles.

2. In construing a writing it is the duty of the court to
give to words used their ordinary and popularly accepted mean-
ing in the absence of explanation or qualification.

3. In the interpretation of a writing which is intended

to state the entire agreement, preliminary negotiations between
the parties may be considered in order to determine their mean-
ing and intention, but not to vary or contradict the plain terms
of the instrument.

ApPPEAL from the district court for Sheridan County:
EarL L. MEYER, JUDGE. Affirmed.

Crites & Shaffer and Stubbs & Metz, for appellant.

Clarence S. Beck, Attorney General, and Homer G.
Hamilton, for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

WENKE, J.
Clarence J. Smith brought this action in the district
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court for Sheridan County against the Game, Foresta-
tion and Parks Commission of the State of Nebraska
and two of its employees. We shall hereinafter refexr
to the Game, Forestation and Parks Commission of the
State of Nebraska as the commission. All of the lands
involved in this litigation lie in Township 28 -North,
Range 44 West of the 6th P.M., in Sheridan County,
so for convenience we will herein refer to such lands
by section numbers only unless we refer to the town-
ship as a whole when we will refer to it as Township 28.

Smith alleged he is the owner of 160 acres of hay
land located on the south half of the southwest quarter
of Section 22 and the north half of the northwest quar-
ter of Section 27; that in the years 1947 and 1948, the
commission, in the name of the State of Nebraska, had
acquired title to lands in Sections 15, 16, and 22; that
in 1949 the commission caused two structures, one a
dam and the other a spillway, to be constructed in the
northwest quarter of the northeast quarter of Section
16, which dam and spillway obstruct the natural flow
of water from Molly Bourne Swamp into Pine Creek;
that the dam and spillway caused the water flowing in
this natural drainage basin to back up and form a lake,
which backing up caused the water level under his
hay land to rise to the extent that the land became
marshy and swampy; that the raising of the water level
killed the desirable tame or domestic grasses growing
in his hay meadow and caused rushes, water grasses,
and swamp grasses to grow therein, which are of little
value for hay; and that the flooding of his hay meadow
makes the harvesting of his hay crop more difficult and
expensive. He then states he has no adequate remedy
at law and asks that the court enjoin the commission
from interfering with the natural flow of water from his
hay meadow through drainage ditches and laterals there-
to, provided for that purpose, and to require the commis-
sion to remove sufficient of the obstructions it has
placed therein which are causing the conditions of which
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he complains. That is, he wants the lake sufficiently
lowered so the drainage from his hay land can flow
into it, as it formerly did, without being backed up in
the laterals and drainage ditch provided for that purpose.

Two hearings were had, the first on February 28,
1956, and the second on February .19, 1958. On the
occasion of both hearings the trial judge viewed the
premises. On September 8; 1958, the court rendered a
decision in favor of the defendants; dissolved a restrain-
ing order, which had been granted plaintiff; and dis-
missed the action at plaintiff’s costs. Plaintiff there-
upon filed a motion for new trial and this appeal was
taken from the overruling thereof.

The evidence shows there has always been a drainage
basin, draining from south to north, through certain
lands located in Township 28. As this drainage area
passed north through Sections 27, 22, 15, and 16, it was
not very wide and formed a low, swampy area with no
natural stream flowing through it. Ultimately this
drainage formed a lake in the northeast quarter of Sec-
tion 16. This lake, which was some 20 to 25 acres in
area, was known as “Molly Bourne Lake.” The drain-
age out of this lake, which was to the north, was ap-
parently the begmnlng of Pine Creek.

About 1916 a drainage ditch was built through this
drainage basin in Township 28 for a considerable dis-
tance south from Molly Bourne Lake. Laterals to the
main drainage ditch were then constructed across the
swampy areas of the basin and it became good hay
land. This drainage ditch is east of appellant’s hay
land but adjacent thereto. The drainage of appellant’s
hay land is from south to north and from west to east.
There is a fall of from 2 to 3 feet in both directions.
There are two east-west laterals across this hay land
which empty into the north-south drainage ditch. : .

Appellant, who is a rancher, acquired about a 1,600-
acre ranch in 1938 of which this hay land is a part.’ The
balance of the ranch, consisting of range land, lies-to:the
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south and east of Section 16 but is contiguous to the
hay land. About 140 of the 160 acres of the land de-
scribed as being in Sections 22 and 27 are hay land.

Sometime prior to July 30, 1947, the commission, in
the name of the State of Nebraska, acquired title to cer-
tain lands in Sections 15, 16, and 22, either by gift or
otherwise. Part thereof was given to the commission
by James M. Smith, appellant’s uncle. The commission
decided to create-a lake on these lands in order to estab-
lish public recreation grounds for hunting and fishing.
Sometime prior to July 30, 1947, the commission sent one
of its employees, Leon J. Cunningham, to see appellant
for the purpose of obtaining from him a release of all
damages that might be caused to his lands by reason
of the commission creating a lake for fishing on its lands.
As a result of Cunningham’s visit the appellant did, on
July 30, 1947, voluntarily sign the following agreement:

“THIS AGREEMENT, made and entered into this
30th day of July, 1947, by and between Clarence J. Smith
and the Game, Forestation and Parks Commission of the
State of Nebraska,

“WHEREAS, the said Game, Forestation and Parks
Commission proposes to improve and stabilize a certain
lake located in Sections 16 and 22, Township 28 North,
Range 44 West, 6th P. M., Sheridan county, Nebraska.

“NOW, in consideration of the advantages which said
improvements will be to said grantor and to his prop-
erty, Clarence J. Smith hereby releases the State of Ne-
braska from all damages which may in any way be
sustained by reason of said improvement and hereby
grants to the State and public privileges of ingress and
egress in order that it may have access to the adjacent
shore of the lake.

“It is understood and agreed that suitable fences shall
be built and maintained by the State.”

In 1949, the commission, with full knowledge of the
appellant who took no action to prevent it, caused a
dam and spillway to be built in the northeast part of
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Section 16 just to the north of the area known as Molly -
Bourne Lake and in the two drainage outlets therefrom.
These structures caused a lake to form, mostly to the
south and east thereof, which covers an area of between
200 and 240 acres. It was named “Smith Lake,” appar-
ently to honor the man who had given part of the land
to the state upon which it is located. The height of the
water in the lake is regulated by a control tower lo-
cated in the lake in front of the dam and is normally
kept at a depth of from 9 to 10 feet over at least one-
fourth of the lake’s area. This is necessary in order
to keep the fish, with which the lake has been stocked,
from being winter killed. It has been kept at a mini-
mum depth for this purpose. In addition to having the
lake stocked with game fish the commission has planted
between ten and fifteen thousand trees of various kinds
in the area of the lake; it has caused a hard surfaced
road to be built from the highway to the lake; has built
fences; and has done other things to make the area a
recreational place to which the public may come free
of charge and where they can fish and hunt. To do
this the commission has spent between $27,000 and
$35,000.

The dam is about 2 miles north of appellant’s hay
land. The lake created by the dam extends down into
Section 22, but does not extend onto the hay land of
appellant located therein, the extreme south end of the
lake being some 400 feet north of the hay land. It does,
however, cause the water in the drainage ditch to the
east of appellant’s hay land, and in the laterals across
it, to back up and drain less freely. As a result the
water table under appellant’s hay land has been caused
to rise considerably, which has resulted in damage to
some 60 acres thereof. This damage consists primarily
of killing the tame or domestic grasses growing thereon,
which are desirable for hay, and causing swamp grasses
to grow in their place, which grasses have little, if any,
value as hay. In addition, the wet condition of the
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soil, caused by the backing up of the water, at times
causes it to be difficult and more expensive to harvest
the hay that is growing thereon and, at times, makes it
impossible to do so. No claim is made by appellant in
this action for these damages.

We come then to the meaning of the agreement the
parties entered into for thereby appellant agreed to re-
lease the state from all damages which he might sus-
tain by reason of the commission improving and stabi-
lizing a certain lake located in Section 16.

In O-N-L Mills, Inc. v. Union Pacific R. R. Co., 151
Neb. 692, 39 N. W. 2d 501, we said: “The cardinal rule
in the interpretation of contracts is to ascertain the in-
tention of the parties and to give effect to that intention
if it can be done consistently with legal principles.”
And in Peetz v. Masek Auto Supply Co., 161 Neb. 588,
74 N. W. 2d 474, we said: “In construing a writing it
is the duty of the court to give to words used their ordi-
nary and popularly accepted meaning in the absence
of explanation or qualification.”

“In the interpretation of a writing which is intended
to state the entire agreement, preliminary negotiations
between the parties may be considered in order to de-
termine their meaning and intention, but not to vary or
contradict the plain terms of the instrument.” O. C.
Hirsch Constr. Co. v. Peterson, 167 Neb. 295, 92 N. W.
2d 694.

Both parties offered parol evidence of what the pre-
liminary negotiations between the parties had been
which lead up to the execution of the agreement in
order to show the meaning of the language used. The
evidence in this respect is in irreconcilable conflict.” In
view thereof the following has application: “While the
law requires this court, in determining an appeal in
an equity action involving questions of fact, to reach
an independent conclusion without reference to the
findings of the district court, this court will, in deter-
mining the weight of ‘the evidence, where there is an
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irreconcilable conflict therein on a material issue, con-
_sider the fact that the trial court observed the witnesses
and their manner of testifying.” Johnson v. Erickson,
110 Neb. 511, 194 N. W. 670. See, also, Worm v. Crowell,
165 Neb. 713, 87 N. W. 2d 384.

In this respect the evidence shows that sometime
‘prior to July 30, 1947, probably in June, Leon J. Cun-
ningham, then an employee of the commission, went
out to appellant’s ranch home; that he found appellant
at home and there discussed with him the commission’s
-desire to improve the land it owned north of his land,.
‘a4 ‘part of which appellant’s uncle had given the com-
mission in the name of the State; that he told appellant
the commission was going to create a lake thereon so
the public could use it for fishing and recreational pur-
poses; that the commission would construct a dam for
that purpose in order to raise the level of the water to
-as great a height as possible so the depth of the lake
'would be sufficient for stocking fish; and that he told
appellant the water might back up enough to get onto
one or two low spots located northwest of his house.
It thus becomes clear that appellant knew what the
commission meant by the words of the agreement to the
effect that it would “improve and stabilize a certain
lake.” Under this situation we do not think appellant
is now in a position to complain of what the commission
'did, which is exactly what Cunningham told appellant
the commission intended to do in order to improve the
lake thereon to make it available to the public for fish-
ing and recreation. The improvements made are such
that the commission can stabilize it for that purpose.
To grant appellant the relief he asks would, for all prac-
tical purposes, destroy what the commission has done.
Under the circumstances here disclosed we do not think
a court of equity should do so.

We affirm the judgment of the lower court. All costs
of this appeal are taxed to appellant. ‘
R AFFIRMED.
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CoMMISSIONERS OF SARPY COUNTY, NEBRASKA, ET AL,

10.

APPELLANTS.
103 N. W. 2d 838

Filed June 24, 1960. No. 34746.

Officers. In the absence of evidence to the contrary, it may be
presumed that public officers faithfully performed their official
duties as required by law.

Counties. The courts will not ordinarily exercise their juris-
diction to set aside the redistricting of a county where it ap-
pears that the county board by an exercise of sound discretion
has effected that reasonable approximation to equality which is
required by the statutory command that the districts shall con-
tain as nearly as may be possible an equal division of the
population.

Courts. A judicial question arises whenever an act of reap-
portionment is clearly and palpably tainted with an abuse of
discretion.

Evidence. Courts of this state will take judicial notice of a
United States census and its results, and a school census and
its results; also of an authorized election and its results, and
the number of votes cast thereat.

Courts of this state will take judicial notice of the
population of a county created by it and of the counties therein
in which a statute of the state is effective, if its operation de-
pends upon the existence of a specified population.

Statutes. The court, in considering the meaning of a statute,
should if possible discover the legislative intent from the lan-
guage of the act and give it effect.

If the language of a statute is clear and unambiguous,
courts will not by interpretation or construction usurp the
function of the lawmaking body and give it a meaning not
intended or expressed by the Legislature.

In considering the meaning and effect of such a stat-
ute, the legislative intent must be discovered if possible from
the language used considered in its plain, ordinary, and popu-
lar sense.

The Legislature is presumed to know the general
conditions surrounding the subject matter of legislative enact-
ment, and it will be presumed it knows and contemplates the
legal effect that accompanies the language it employs to make
effective the legislative will.

The terms “inhabitant” and “population” may have
different meanings depending upon the context in which they are
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used and the intent of the legislative act in which they appear,
but they may be used interchangeably or synonymously in a
. plain, ordinary, and popular sense.
11. Counties. As used in section 23-151, R. R. S. 1943, “population”
' means the whole number of people or inhabitants, regardless of
age, sex, business, or occupation, whether civilian or military in
character, who live in a county or in a county commissioner
district at the time of its creation by redistricting the county.
12. Officers: Costs. When a public official has been guilty of mis-
feasance, nonfeasance, or negligence in fulfilling the duties of
office imposed on him by law, he is liable for the costs of an
action or proceeding brought to remedy the wrong to the same
extent that any other individual wrongdoer would be liable for
costs.

ArpeaL from the district court for Sarpy County:

Joun M. Dierxs, Jubce. Affirmed in part, and in part
reversed and remanded with directions.

Dixon G. Adams and Tesar & Tesar, for appellants.
-LeRoy W. Weber and Smith & Smith, for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLaucH, JJ.

CHAPPELL, J.

Appellees, herein called plaintiffs, were allegedly resi-
dents, electors, and taxpayers in Sarpy County. They
filed a petition for themselves and others similarly situ-
ated in the district court for said county against appel-
lants, herein generally called defendants or designated
by name. Plaintiffs’ petition contained two causes of
action. The first cause of action sought a declaratory
judgment, and the second sought injunctive relief. The
first, as far as important here, alleged in substance that
the county was not under township organization, and
contained more than 20,000 and less than 200,000 in-
habitants when on November 4, 1958, the proposition
of increasing Sarpy County commissioner districts from
three to five was submitted to the electors of the county
and carried, under the provisions of section 23-148, R. S.
Supp., 1959, effective September 20, 1957, and section
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23-149, R. R. S. 1943, and that thereafter, on December
29, 1958, the then county commissioners, Schram, Kostal,
and Krist, who was thereafter succeeded in office by
defendant Ely, purported to redistrict the county into
five commissioner districts, as commanded by section
23-151, R. R. S. 1943. Plaintiffs alleged that in doing
so, said defendants, then serving as county commission-
ers, failed and refused to comply with the mandatory
provisions of said statute, which provides that each of
the five districts shall consist of two or more voting pre-
cincts comprising compact and contiguous territory and
embracing, as nearly as may be possible, an equal divi-
sion of the population of the county.

Plaintiffs prayed that the purported redistricting by
said defendants should be declared illegal, null, void,
and of no effect; that the word “population” appearing
in section 23-151, R. R. S. 1943, be held to include all
persons who lived in the county on December 29, 1958;
and that defendants be directed and required to lawfully
comply with said statute.

Plaintiffs’ second cause of action reiterated in sub-
stance the material allegations of their first cause of
action; alleged that plaintiffs had no adequate remedy at
law; and prayed for injunctive relief.

Defendants’ answer, as far as important here, admit-
ted that plaintiffs were residents, electors, and taxpayers
of the county; that defendants Schram, Kostal, and Ely,
who succeeded defendant Krist in office, are now the
duly elected, qualified, and acting county commission-
ers; that at all times alleged the county was not under
township organization and contained more than 20,000
and less than 200,000 inhabitants; and that on November
4, 1958, the proposition of increasing the commissioner
districts from three to five was duly submitted to the
electors of the county and carried. Defendants then
denied generally and alleged that the county was re-
districted as provided by law in an attempt to give the
voters an equal voice in government; that in making re-
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districting, equality of representation is not required
to be mathematically exact; that defendants had a rea-
sonable discretion which they exercised in good faith
without ulterior motives or political consideration; that
a disparity in the population of commissioner districts
was unavoidable; and that the word “population” in the
statute as applicable to Sarpy County means citizen
population and not the personnel quartered at Offutt
Air Force Base, hereinafter called Base, who are not
legal residents of the county. Defendants prayed for dis-
missal of plaintiffs’ petition and recovery of costs. Plain-
tiffs’ reply was a general denial.

After a trial to the court whereat evidence was ad-
duced, a judgment was rendered which found and ad-
judged the issues generally in favor of plaintiffs and
against defendants; that the word “population” as used
in section 23-151, R. R. S. 1943, and applicable to Sarpy
County, means and should include all persons living in
the county regardless of their business, occupation,
civilian or military service, except only those persons
living on the Base; that such statute requires, in the
formation of districts, that they each embrace, as nearly
as may be possible, an equal division of such defined
population; that action of defendant county commission-
ers serving on December 29, 1958, in redistricting the
county, including their official resolution and map then
adopted and filed as parts of such action, although done
in good faith, did not comply with said statute although
it was possible to do so; and that each and all defendants’
redistricting actions were invalid, null, void, and of no
effect. Defendants were then enjoined from carrying
out or attempting to carry out redistricting of the
county as fixed and established on December 29, 1958,
and defendant county commissioners thereafter serving
as such were ordered to proceed forthwith to fix and
establish five commissioner districts in conformity with
section 23-151, R. R. S. 1943, and the court’s judgment.
Costs were taxed to Sarpy County.
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Thereafter, defendants’ motions for new trial were
overruled and they appealed, assigning that: (1) The
findings and judgment were not sustained by the evi-
dence but were contrary thereto and contrary to law; and
(2) in such respect the court erred in concluding that
“population” as used in section 23-151, R. R. S. 1943,
meant all persons living in the county, including Base
and civilian military personnel, and their dependants
who resided off the Base, and in concluding that in re-
districting they should be counted in determining an
equal division of the population of the county. We do
not sustain defendants’ assignments.

On the other hand, plaintiffs cross-appealed, assign-
ing: (1) That the trial court erred in concluding that
all persons living on the Base should not be counted in
determining an equal division of population of the coun-
ty; and (2) that the trial court erred in finding that the
defendant county commissioners who voted for redis-
tricting of the county on December 29, 1958, acted in
good faith and in taxing costs to the county. We sustain
plaintiffs’ assignments.

As applicable here, section 23-151, R. R. S. 1943, pro-
vides in part: “Each county, not under township organi-
zation, having not more than two hundred thousand in-
habitants, shall be divided into three districts numbered
respectively, one, two and three, or into five districts as
provided for in sections 23-148 to 23-150, which shall be
numbered respectively, one, two, three, four and five;
* * * and shall consist of two or more voting precincts,
comprising compact and contiguous territory and em-
bracing, as nearly as may be possible, an equal division of
the population of the county and not subject to alteration
oftener than once in four years. One commissioner shall
be nominated and elected by each of said districts, but
shall be elected by the qualified electors of the entire
county in counties having a population in excess of one
hundred thousand. * * * Provided, * * * in counties
where a majority have voted for five commissioners, it
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shall be the duty of the county board of such county, at
their first meeting after the publication of the state or
federal census, or after an election deciding to have five,
to divide said county into five commissioner districts,
as provided for by law; and provided further, the three
commissioners of such county whose terms of office
will expire after said election shall continue to repre-
sent the districts in which they reside after the redis-
tricting of such county, until the expiration of the terms
for which they were elected and until their successors
are elected and qualified. At the general election next
after the division of a county into five districts, one com-
missioner shall be elected for each of the two remaining
districts.” (Italics supplied.) For appointment of the
two commissioners for the two commissioner district
vacancies pending the next general election, see section
32-1040, R. R. S. 1943.

Concededly, this action is triable de novo as in equity
upon an appeal to this court under rules heretofore too
well established to repeat. The primary question pre-
sented is the meaning of “population” as used in section
23-151, R. R. S. 1943. In that connection, defendants
contend that all those persons who were not legal resi-
dents or voters, whether military or civilian, and their
dependents as well, and whether they lived either off or
on the Base, should be excluded in determining the
population of the county. In other words, defendants
say in effect that since the act refers to such “qualified
electors” in connection with election of commissioners,
and “where a majority have voted for five commission-
ers,” the word “population” was meant and intended to
include only legal residents or voters living in the coun-
ty and in each district, in which event the redistricting
could be sustained. Defendants admitted, however, that
if “population” included all persons, whether legal resi-
dents or not, living in the county, on December 29, 1958,
then the redistricting would not be in conformity with
law. On the other hand, plaintiffs argued that “popu-
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lation” means the whole number of people living in the
county on December 29, 1958, or when the redistricting
is finally accomplished, and we agree.

Defendants’ brief makes no contention that the county
commissioners did not have a mandatory duty to comply
with the provisions of section 23-151, R. R. S. 1943, or
that plaintiffs had no right or authority to bring this ac-
tion. Defendants, relying upon Niklaus v. Miller, 159
Neb. 301, 66 N. W. 2d 824, argued, as held therein, that:
“It is presumed that a public administrative body acts in
good faith, with honest motives, and for the purpose of
promoting the public good and protecting the public in-
terest.”” However, such presumption is rebuttable, and
we conclude that it has been rebutted here. As held in
Campbell Co. v. City of Harvard, 123 Neb. 539, 243 N. W.
653: “In absence of evidence showing misconduct or
disregard of law, regularity of official acts is presumed.”
Also, as held in City of Scottsbluff v. Southern Surety
Co., 124 Neb. 260, 246 N. W. 346: “In absence of. evi-
dence to the contrary, it may be presumed that public
officers faithfully performed official duties.”

Defendants’ brief does not argue that the Base is not
any part of Sarpy County, and there is no competent
‘evidence that it is not. Rather, the official redistrict-
ing map of the county, attached to and made a part of
the official resolution of the county commissioners re-
districting the county, not only makes such Base a part
of the county but also makes it a part of commissioner
district No. 2, which is primarily involved in this case.
Also, all other official maps of the county offered and
received in evidence show that such Base is a part of
the county. Further, section 22-177, R. S. Supp., 1959,
effective September 18, 1955, which defines and fixes
the boundaries of Sarpy County, does not exclude such
Base as a part of the county, and we have not been
cited or found any statute that does so, or authority for
any conclusion that the Base is not a part of Sarpy

County.
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It will be noted that, contrary to defendants’ conten-
tion, in counties such as Sarpy, which concededly has a
population of less than 100,000, section 23-151, R. R. S.
1943, provides that: “One commissioner shall be nom-
inated and elected by each of said districts,” and “At the
general election next after the division of a county into
five districts, one commissioner shall be elected for each
of the two remaining districts.” Thus, the mere fact
that one district may contain more legal residents or
voters than another is not decisive because the five
county commissioners, although “nominated and elected
by each of said districts” do not represent only the elec-
tors of the county. They, as a board, represent and
transact the county’s governmental, administrative, and
quasi-judicial affairs for and on behalf of the entire popu-
lation of the county, that is, all of the people living in
the county. Section 23-151, R. R. S. 1943, requires the
county commissioners: “* * * at their first meeting
after the publication of the state or federal census, or
after an election deciding to have five, to divide said
county into five commissioner districts, as provided for
by law; * * *” Thus, a consideration of the federal
census becomes important in this case.

In Armstrong v. Board of Supervisors, 153 Neb. 858,
46 N. W. 2d 602, we held that: “The courts of a state
may take judicial notice of the population of a county
created by it and of the counties therein in which a stat-
ute of the state is effective if its operation depends upon
the existence of a specified population.

“The court in considering the meaning of a statute
should if possible discover the legislative intent from
the language of the act and give it effect.

“If the language of a statute is clear and unambiguous,
courts will not by interpretation or construction usurp
the function of the lawmaking body and give it a mean-
ing not intended or expressed by the Legislature.” In
that opinion, referring to certain sections unimportant
here, and citing numerous authorities, we said: “The
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provisions of the statute are applicable to counties having
thirty-six hundred inhabitants or more. The record is
silent as to the population of Kearney County, but the
courts of a state may take judicial notice of the popu-
lation of a county created by it and of the counties
wherein a statute of the state is operative, if its opera-
tion depends upon the existence of a specified popula-
tion. * * * This court may, and does, take judicial notice
of the fact that population of Kearney County is more
than six thousand. * * * In considering the meaning and
effect of these, the legislative intent must be discovered
if possible from the language used considered in its
plain, ordinary, and popular sense.”

Also, with regard to the first holding above set forth,
it is the general rule that it is proper as an aid for the
court to present evidence with regard to which the
court takes judicial notice. See, Buffalo County v.
Bowker, 111 Neb. 762, 197 N. W. 620; State ex rel.
Blessing v. Davis, 66 Neb. 333, 92 N. W. 740; Kokes v.
State ex rel. Koupal, 55 Neb. 691, 76 N. W. 467. In the
last-cited case, this court also held: “Courts will take
judicial notice of a United States census and its results,
a school census and its results; also of an authorized
election and its results, and the number of votes cast
thereat.”

In 14 C. J. S,, Census, § 1, p. 101, citing authorities, it
is said: “‘Census, in its ordinary meaning refers to
an official enumeration of the population of a country or
district; an official enumeration of the population of a
country or of a city or other administrative district. In
general, a census must be an official enumeration of the
people, and, as such, a public record, containing not
merely a sum total, but an official list, of the names of
all the inhabitants preserved in the public archives and,
except in so far as the statute under which it is taken
prescribes otherwise, subject to public inspection.”

In City of Twin Falls v. Koehler, 63 Idaho 562, 123 P.
2d 715, the court said, in speaking of the federal census:
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“In other words, as above pointed out, the census is
taken for the purpose of ascertaining, as a matter of fact,
how many people were in a given municipality or state
on the first day of April, 1940.”

In City of Compton v. Adams, 33 Cal. 2d 596, 203 P.
2d 745, the court said: “A census has been defined as
‘an official enumeration of the population of a country
or of a city or other administrative district, generally
with classified information relating to social and eco-
nomic conditions.” (Webster’'s New Int. Dict. (2d ed.),
1941; see In re Cleveland’s Claim, 72 Okla. 279 [180 P.
852, 855].)”

Also, in Excise Board, Washita County v. Lowden, 189
OKkI. 286, 116 P. 2d 700, the court held: “A census bul-
letin officially issued, though a preliminary report, is
a guide for official action in determining population.”

The federal census includes all persons living in the
county, including military and civilian employees quar-
tered on or living off military installations, together with
members of their families. In that connection, the 1950
Census of Population, vol. I, Number of Inhabitants, p.
ix, published by the Bureau of the Census in 1952, and
the 1950 Census of Population, vol. II, Characteristics of
the Population, p. 2, published by the Bureau of the
Census in 1953, both point out that: “In accordance with
Census practice dating back to 1790, each person enu-
merated in the 1950 Census was counted as an inhabitant
of his usual place of residence or usual place of abode,
that is, the place where he lives and sleeps most of the
time. This place is not necessarily the same as his legal
residence, voting residence, or domicile, although, in
the vast majority of cases, the use of these different
bases of classification would produce identical results.
* * * Persons in the armed forces quartered on military
installations were enumerated as residents of the States,
counties, and minor civil divisions in which their installa-
tions were located. Members of their families were
enumerated where they actually resided. In the: 1950



610 ' NEBRASKA REPORTS [Vor. 170

Ludwig v. Board of County Commissioners

Census, college students living away from home were
considered residents of the communities in which they
were residing while attending college, rather than as
persons temporarily absent from their parental homes
as was the practice in 1940. * * * Inmates of institu-
tions, who ordinarily live there for long periods of
time, were counted as inhabitants of the place in which
the institution was located; whereas patients in general
hospitals, who ordinarily stay for a short time, were
counted at, or allocated to, their homes.”

In City of Bisbee v. Williams, 83 Ariz. 141, 317 P. 2d
967, the activation of a military installation resulted in
an increase in the population of the city and such per-
sonnel were counted as part of such population. In the
opinion it is said: ‘“The word ‘census’ comes from the
Latin verb ‘censo’, meaning ‘to count or to reckon’.
Most if not all of the states have statutes classifying cities
and towns on the basis of population; providing quotas
for the issuance of licenses; creation of judicial districts,
and the like, based on population. Population is usually
determined as the result of a census and it is true in the
United States when one speaks of ‘the census’ the term
has come to be understood as meaning the United States
decennial census.

“Historically, in the Roman language census meant
‘a numbering of the people’. Webster says that census
is ‘an official enumeration of the population of a country,
or of a city or other administrative district.’ ”

The words “inhabitants” and “population” may have
different meanings, depending upon the context in which
they are used, and the intent of the act in which they
appear, but they may be used interchangeably or syn-
onymously, in a plain, ordinary, and popular sense.
They are so used in the federal statutes requiring the
- taking of a federal census, and in the mandatory pro-
visions of section 23-151, R. R. S. 1943. As generally
used, “population” means the whole number of people
or inhabitants living in a state, county, section, or area,
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or the body of the inhabitants who live in a given local-
ity. See Bethel Township Veterans Home Assn. Liquor
License Case, 180 Pa. Super. 159, 119 A. 2d 613.

In State ex rel. Fairchild v. McCarthy, 257 Wis. 62,
42 N. W. 2d 484, speaking of inhabitants and popula-
tion, it is said: “These definitions are not conflicting
or inconsistent. When there is more than one resident
‘inhabitant’ in a municipality they constitute the ‘popu-
lation;” and the definition of this word is, ‘The whole
number of people or inhabitants in a country, section, or
area.’ Webster's New International Dictionary (1948
ed.).”

In State ex rel. Blessing v. Davis, supra, this court
said: “The population of the county, as shown by the
United States census returns, was in 1890, 7,092 and in
1900, 7,390. The votes cast at the general election in
1890 were 1,515, and in 1900, 1,793. The school census
for the year 1899 was 2,863 and for the year 1900, 2,834.
With data of the character just mentioned, the question
is, what is the proper inference to be drawn as to the
total population on November 7, 1899? Was it 8,000 or
more, or less than that number? While the United
States census reports are not conclusive as to the true
population in any given territory, they afford very sat-
isfactory evidence of the fact in dispute, and unless
overcome by competent evidence of some other character,
should, we are satisfied, be accepted as prima-facie evi-
dence of the total population of the territory under con-
sideration.”

It seems to us that such cases point out the fact that
population and legal residents or voting population are
different classifications. Apropos of such distinction, in
section 23-267, R. R. S. 1943, relating to supervisor dis-
tricts as distinguished from commissioner districts, the
number of inhabitants in a county is determined by mul-
tiplying the total number of votes cast therein at the
last general election by five, which indicates that the



612 NEBRASKA REPORTS [Vor. 170

Ludwig v. Board of County Commissioners

Legislature did not confine inhabitants or population
to legal residents or voters.

In Cram v. Chicago, B. & Q. Ry. Co., 85 Neb. 586, 123
N. W. 1045, 26 L. R. A. N. S. 1022, this court held
that: “The legislature is presumed to know the general
conditions surrounding the subject matter of legislative
enactment, and it will be presumed it knows and con-
templates the legal effect that accompanies the language
it employs to make effective the legislative will.”

The parent of section 23-151, R. R. S. 1943, is Laws of
Nebraska, 1879, -§ 54, p. 369, Wthh prov1des for three
commissioner districts each “embracing as near as may
be possible one-third of the population of the county,
®= % %7 Tf the Legislature, after having provided in dif-
ferent previous sections thereof for political action by
“a majority of the legal voters,” or “a majority of all
the votes,” or “the qualified voters,” or “the qualified
electors,” or “two-thirds of the votes cast,” had intended
the county to be divided according to legal residents or
voters, instead of population, it would have said so then
or since, but it has continuously failed to do so for more
than 80 years. o

In other words, in the exercise of political power, non-
resident voters are not entitled to participate or be con-
sidered or included, but the rights of all people as a part
of the population of the county are entitled to be
included in respect of administrative, quasi-judicial, or
judicial functions which may come to have jurisdiction
over the person and property of all persons living in
the county. Cases relied upon by defendants involve
political power or are based upon different statutory or
constitutional provisions, and are distinguishable here.

It is generally the rule that: “The court will be
slow to exercise its jurisdiction to set aside the redis-
tricting of a county where it appears that the board by
any exercise of sound discretion has effected that rea-
sonable approximation to equality which is required
by the statutory command that the districts shall con-
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tain as nearly as practicable equal populations. A ju-
dicial question arises, however, whenever an act of
reapportionment is clearly and palpably tainted with
an abuse of discretion.” State ex rel. South St. Paul
v. Hetherington, 240 Minn. 298, 61 N. W. 2d 737. See,
also, 20 C. J. S., Counties, § 40b, p. 794, and authorities
cited therein.

As hereinafter observed, if military personnel and civ-
ilian employees of the Base who live both off and on
the Base were excluded, as defendants would have us
do, there would be a great disparity of population and
unequal representation, because every ‘person living in
the county is entitled equally with all others to repre-
sentation. The same would be true if only such military
personnel and civilians who live off the Base were in-
cluded, as ordered by the trial court. Either event would
arbitrarily and unlawfully divide the county into dis-
tricts without any proper regard to population of the
county and districts. In that connection, it would be
entirely illogical to include all those people who live
off the Base and exclude the same classification of people
who live on the Base.
~ The material facts are not generally in dispute. It is
admitted that at all times involved here the county of
Sarpy, having three county commissioners and not under
township organization, had a population of more than
20,000 and less than 200,000 on November 4, 1958, when
the proposition of increasing the county commissioner
districts in the county from three to five was submitted
to the electors and carried. Thereafter, upon notice
given, a hearing was held on December 15, 1958, by the
then three county commissioners for the purpose of
redistricting the county into five commissioner districts
as required by section 23-151, R. R. S. 1943. Thereat,
numerous interested persons appeared, who, in repre-
senting themselves and improvement and taxpayers as-
sociations, presented five different plans, supported by
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official maps of the county for making such redis-
tricting.

On December 29, 1958, the county commissioners, who
theretofore had the advice of counsel, adopted and filed
a resolution and map purportedly prepared by the coun-
ty attorney. Such map of the county simply desig-
nated the boundaries of each of the five districts as out-
lined and enumerated by a green pencil or chalk, with-
out designating thereon or setting forth in the resolu-
tion the population of the county or any such district.
The resolution itself simply described the boundaries of
each district. One such commissioner testified that he
did not recall who gave the county attorney the informa-
tion put in the resolution or upon the map, and that no
commissioner gave him any information as a directive.
The county commissioners testified in substance that in
connection with redistricting they acted in good faith
without ulterior motives or political consideration. How-
ever, they admitted that they did not take any official
action determining or fixing the population of the county
or of the several districts on December 29, 1958, but
that they simply adopted plan No. 2 presented to them
on December 15, 1958, after slightly altering the bound-
aries of one district. Such plan excluded all military and
civilian Base personnel living in the county. The com-
missioners testified that before redistricting, the board
considered the advice of counsel; the advice theretofore
given by an expert statistician hereafter mentioned; the
five plans presented to them on December 15, 1958; the
1950 federal census; the 1958 school census; their per-
sonal knowledge; the official votes cast at the last gen-
eral election; the ever-expanding industrial and hous-
ing construction in the county; the population growth of
Papillion, Bellevue, and other parts of the county, some
of which had become almost a suburb of Omaha; and
their resolution of December 12, 1955, which determined
the county’s population to be 20,500 for the purpose of
fixing salaries for county officials. The board did not
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include or consider any military or civilian employees of
the Base living on or off the Base in making the district
apportionments. However, the boundaries of district
No. 2, primarily involved here, did include both the city
of Bellevue and the Base, together with some other ad-
jacent territory.

In that connection, the record discloses that if the
military personnel living on the Base were included,
then district No. 1 had a population of 3,296, or 13.72
percent; district No. 2 had a population of 12,226, or
50.89 percent; district No. 3 had a population of 3,260, or
13.57 percent; district No. 4 had a population of 2,497,
or 10.54 percent; and district No. 5 had a population of
2,744, or 11.28 percent, making a total population of
24,023. By excluding those people living on the Base,
district No. 1 had a population of 3,296, or 17.03 percent;
district No. 2 had a population of 7,559, or 39.05 percent;
district No. 3 had a population of 3,260, or 16.85 percent;
district No. 4 had a population of 2,497, or 12.90 per-
cent; and district No. 5 had a population of 2,744, or
14.17 percent, making a total of 19,356. In either event,
there would be a gross disparity of population in the
respective districts.

The record admittedly discloses that on November 4,
1958, 4,769 votes for Governor were cast in the county.
Out of that number, in Bellevue alone, which is located
in proposed commissioner district No. 2, there were cast
1,229 votes. It will be observed that, counting resident
voters alone, as defendants would have us do, there
would still be a gross disparity of district population.
The official school census of 1958 for the entire county
was 19,480, excluding the Base personnel. The 1958
official school census for District No. 1, located in pur-
ported commissioner district No. 2, contained a total of
7471. Also, the evidence discloses that part of school
district No. 40, containing a population of 479, was made
a part of commissioner district No. 2.

Plans Nos. 1 and 2, presented to the board on De-
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cember 15, 1958, were substantially alike, and, as here-
tofore mentioned, the board adopted proposed plan No.
2. Exclusive of military and civilian employees of the
Base living on and off the Base, plan No. 1 proposed com-
missioner district No. 1 with a population of 3,975; dis-
trict No. 2 with a population of 6,000; district No. 3 with
a population of 2,745; district No. 4 with a population of
2,851; and district No. 5 with a population of 2,724, which
made a total county population of only 18,295. Like-
wise, plan No. 3 proposed commissioner district No. 1
with a population of 4,006; district No. 2 with a popula-
tion of 3,605; district No. 3 with a population of 3,993;
district No. 4 with a population of 3,913; and district No.
o with a population of 3,950, which made a total county
population of only 19,467. Likewise, plan No. 4 pro-
posed commissioner district No. 1 with a population of
3,633; district No. 2 with a population of 3,486; district
No. 3 with a population of 3,828; district No. 4 with a
population of 4,320; and district No. 5 with a popula-
tion of 4,200, making a total county population of only
19,467. Likewise, plan No. 5 proposed commissioner
district No. 1 with a population of 3,032; district No. 2
with a population of 3,589; district No. 3 with a popula-
tion of 3,034; district No. 4 with a population of 2,846;
and district No. 5 with a population of 2,669, which made
a total county population of only 15,170.

The discrepancies in the totals aforesaid are all less
than the admitted population of the county, and arise
by failure to include those military and civilian em-
ployees of the Base who lived in the county. The witness
who presented plan No. 4 testified that about 65 percent
of the population of the county lived east of U. S. High-
way No. 73-75, with more than half of the county revenue
coming from Bellevue and the eastern area of the county,
with no one on the county board in such areas before re-
districting, which was the primary reason for doing so.

An expert in the field of economics since 1950, who
specialized in statistics and had, as chairman of the
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Department of Business Research at the University of
Nebraska for 13 years, made a scientific study of popu-
lation estimates by employing methods promulgated and
used by the Bureau of the Census, testified as a witness
for plaintiffs. He took the 1950 population of Sarpy
County as shown by the federal census to be 15,693, and
changes occurring between 1940 and 1950 and thereafter,
and by the use of several long, well-recognized different
variables, developed a technique known as correlation
for determining the current population of small areas.
He had prepared the estimated population of Nebraska
counties, as published by the University of Nebraska,
in April 1959, which shows Sarpy County with a popula-
tion of 15,693, in conformity with the 1950 federal census,
and estimated that Sarpy County had a population of
22,723 in 1956, and 26,343 in 1958, with the city of Belle-
vue having a population of 3,858 in 1950, and 8,419 in
1958. The county board had used the advice and con-
clusions of that same witness when it increased the
population of the county to 20,500 in 1955.

Some adult Base military and civilian employees who
live off Base own their homes and trailers. Some such
personnel pay taxes in the county and some actually are
legal residents and voters in the county. Personnel liv-
ing off and on Base own transportation facilities, buy car
and driver licenses in the county, use its governmental,
administrative, quasi-judicial, and judicial services and
facilities, and enhance the economy. Of course, the
children of military personnel who live off and on Base
attend public schools in the county. See §$ '79-446 and
79-447, R. R. S. 1943, now §§ 79-446 and 79-447, R. S.
Supp., 1959, effective September 28, 1959. All Base
military and civilian employees living off and on Base,
and their dependents as well, regardless of age or sex,
are entitled, as a part of the county’s population, to use
the county’s facilities aforesaid and be represented by
the county board. True, the number of such personnel
fluctuates some from time to time, but the number of
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civilian population likewise fluctuates from time to time.
In such respect, the 1950 federal census shows that the
county then had a population of 15,693, which had in-
creased to 31,263, including 4,884 Base personnel and
their dependents, as shown by the preliminary report
of the 1960 federal census, of which we take judicial
notice.

The evidence discloses that if only the military and
civilian Base personnel living off Base were required
to be counted, then on December 29, 1958, commissioner
district No. 2 would contain more than twice the per-
centage of population in any other district, which would
be a grossly unequal apportionment and not any com-
pliance with section 23-151, R. R. S. 1943. On the other
hand, if the military and civilian Base personnel living
on Base were also required to be counted, then com-
missioner district No. 2 would contain about one-half of
the county’s population, which defendants admit would
not be any compliance with said statute.

The trial court was correct in determining that the
word “population” used in section 23-151, R. R. S. 1943,
embraces and includes all persons living in the county,
regardless of their age, sex, business, occupation, or
military or civilian service, who live off Base. How-
ever, the trial court erred in excluding all such persons
living on Offutt Air Force Base. In other words, the
trial court properly held that the redistricting of De-
cember 29, 1958, was illegal, void, and of no force and
effect, and properly enjoined its enforcement. However,
the court should have directed the county board to re-
district the county as required by section 23-151, R. R.
S. 1943, which it is possible to do, after determining the
population, including all persons living off and on Base
and all other persons living in the county, in conformity
with this opinion, not as of December 29, 1958, but as of
the date when the redistricting is finally accomplished.
In that connection, the redistricting should now be ac-
complished after taking into consideration the 1960 fed-
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eral census and such other related competent evidence
as may be presented to the board.

Plaintiffs by cross-appeal also assigned and argued
that the trial court erred in finding that defendant com-
missioners. acted in good faith, and that the trial court
erred in taxing costs to the county. We agree. The costs
should have been all taxed to defendants Schram, Kostal,
and Krist, who were county commissioners on December
29, 1958, and who then failed and refused to comply
with the statute, as they were required to do. The
county was not a party in this action. We have been
cited no authority, and upon diligent search have found
none, which could justify taxing costs to the county,
which was not a party to the litigation.

In that connection, section 25-1711, R. R. S. 1943, pro-
vides: “In other actions the court may award and tax
costs, and apportion the same between the parties on
the same or adverse sides, as in its discretion it may
think right and equitable.” It deals solely with parties
in the action. Also, section 25-1933, R. R. S. 1943, deals
solely with such parties, and provides: “When a judg-
ment, decree or final order is reversed, vacated or modi-
fied, the court may render judgment for all costs against
the appellee or appellees or some of them, or may direct
that each party pay his own costs or apportion the costs
among parties or direct that judgment for costs abide
the event of a new trial as, in its discretion, the equities
of the cause may require.”

In 14 Am. Jur., Costs, § 37, p. 24, citing numerous
authorities, it is said: ‘“When, however, a public of-
ficial has been guilty of misfeasance, nonfeasance, or
negligence in fulfilling the duties of office imposed on
him by law, he is liable for the costs of an action or pro-
ceeding brought to remedy the wrong to the same ex-
tent that any other individual wrongdoer would be
liable for costs.” ‘We cannot conclude that defendants
were not guilty of misfeasance, nonfeasance, or negli-
gence. Rather, we conclude that they were. To tax
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costs herein to plaintiffs would be an abuse of legal dis-
cretion and a grave injustice.

We conclude that the judgment of the trial court
should be and hereby is affirmed in part and in part re-
versed, and said cause is hereby remanded with direc-
tions to render a judgment in conformity with this opin-
ion. All costs are taxed to the three defendants here-
tofore named, who were county commissioners on De-
cember 29, 1958.

AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.

CuarLEs P. Rapp, APPELLEE, V. DoNALD HALE ET AL,
APPELLANTS.
103 N. W. 2d 851

Filed June 24, 1960. No. 34770.

1. Workmen’s Compensation. An action for workmen’s compensa-
tion may be maintained in this state where accidental injuries
are sustained in this state by an employee of a nonresident
employer except against railroad companies engaged in inter-
state commerce.

2. Workmen’s Compensation: Appeal and Error. On an appeal
from the workmen’s compensation court the district court is
empowered to set aside an award on the grounds that (1) the
court acted without or in excess of its powers, (2) the order
or award was procured by fraud, (3) the findings of fact by
the court are not supported by the record, or (4) the findings
of fact by the court do not support the order or award.

3. Where a retrial has been had before the full
compensation court the appeal to the district court is limited in
scope and is primarily in the nature of an error proceeding.

4. On an appeal from the district court to the

Supreme Court in a workmen’s compensation case, the case
shall be considered de novo except where the findings of fact
are conclusively supported by the evidence as disclosed by the
record.

5. Workmen’s Compensation. For workmen’s compensation pur-
poses, total disability means disablement of an employee to
earn wages in the same kind of work, or work of a similar na-
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ture, that he was trained for or accustomed to perform, or any
other kind of work which a person of his mentality and at-
tainments could do.

A workman who, solely because of his injury, is unable
to perform or to obtain any substantial amount of labor, either
in his particular line of work, or in any other for which he would
be fitted except for the injury, is totally disabled within the
meaning of the Workmen’s Compensation Act.

Disability within the meaning of the Workmen’s Com-
pensation Act is defined in terms of employability and earning
capacity rather than in terms of loss of bodily function.

APPEAL from the district court for Cheyenne County:
Isaac J. N1sLEY, JupGcE. Affirmed.

Baylor, Evnen, Baylor & Urbom, for appellants.
Heaton & Heaton, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosraucH, JJ.

YEAGER, J.

This is an action by Charles P. Rapp, plaintiff and ap-
pellee, against Donald Hale and Preston Brimm, doing
business as H. B. Construction Company, defendants
and appellants, to recover workmen’s compensation on
account of an injury sustained by plaintiff on December
10, 1957, in the State of Nebraska, while he was an
employee of the defendants.

The action was first tried before one of the judges
of the workmen’s compensation court. It was thereafter
tried before the entire court where it was determined
that plaintiff had an accident for which he was entitled
to be paid for temporary total disability for 88 2/7
weeks or to August 20, 1959, at the rate of $34 a week,
and for permanent partial disability of 15 percent for
211 5/7 weeks at the rate of $9.78 a week, against which
the defendants were entitled to a credit of $34 a week
for 29 weekly payments which had been made. The
plaintiff was also awarded $1,066 for reimbursement
of expenses.
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From this award the plaintiff perfected an appeal to
the district court. The district court tried the case on
the record made in the workmen’s compensation court.
The award was reversed, and it was found that the plain-
tiff was totally and permanently disabled. In conse-
quence of this a judgment was rendered awarding him
$34 a week for 300 weeks and $27 a week thereafter for
the remainder of his life. By the judgment he was
also awarded $1,066 for expenses incurred. From this
judgment the defendants have appealed.

The brief of appellants contains numerous assign-
ments of error as grounds for reversal but to all of them
specific reference is not required herein.

By one assignment of error the appellants urge that
the Nebraska courts have no jurisdiction over the sub-
ject matter of the action. The ground of this is that, al-
though the accident and injury came about in Nebraska,
the courts of this state have no jurisdiction for the reason
that plaintiff was employed in Colorado where the busi-
ness of defendants was located.

The contention is without merit. Section 48-106, R.
S. Supp., 1959, which is a part of the Workmen’s Com-
pensation Act as it appears after amendment effective
February 28, 1957, as follows, makes this clear: “The
provisions of this act shall apply to the State of Nebras-
ka and every governmental agency created by it, and
to every employer in this state, including nonresident
employers performing work in the State of Nebraska,
employing one or more employees, in the regular trade,
business, profession, or vocation of such employer, ex-
cept railroad companies engaged in interstate or foreign
commerce.”

The meaning of this provision is clear and definite
and leaves no doubt that the Legislature intended that
in such situations as this action could be maintained in
this state. No cases have been cited which present an
opposing viewpoint. Also, nothing has been presented
the effect of which is to say that this provision was not
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in the exercise of a proper legislative prerogative.

Further, in point of fact, the defendants recognized
the work of plaintiff in Nebraska as employment con-
templated by the Nebraska Workmen’s Compensation
Act.- They had a policy of insurance on which they
paid premiums for service in Nebraska on those days
when the plaintiff worked in Nebraska, and a separate
policy for work in Colorado.

The defendants urge that the district court should not
have tried the case de novo but, on the contrary, should
have considered it in the nature of an error proceeding.

Appeal from a judgment or award of the Nebraska
Workmen’s Compensation Court to the district court is
provided by section 48-184, R. S. Supp., 1959. That sec-
tion provides in part the following: “Provided, that a
judgment, order, or award of the Nebraska Workmen'’s
Compensation Court shall be set aside only upon the
grounds that (1) the court acted without or in excess of
its powers, (2) the order or award was procured by
fraud, (3) the findings of fact by the court are not
supported by the record, or (4) the findings of fact by
the court do not support the order or award.”

This court said in Solheim v. Hastings Housing Co,,
151 Neb. 264, 37 N. W. 2d 212, in interpretation of this
provision: “Where a retrial has been had before the full
compensation court the appeal authorized to the district
court is limited in scope and is primarily in the nature -
of an error proceeding.”

This court however is required to consider an appeal
from a judgment of the district court de novo, or in
the words of section 48-185, R. S. Supp., 1959: “Any
appeal from the judgment of the district court shall be
prosecuted in accordance with the general laws of the
state regulating appeals in actions at law.” See, also,
Solheim v. Hastings Housing Co., supra; Rahfeldt v.
Swanson, 155 Neb. 482, 52 N. W. 2d 261.

" A declared exception is that the hearing shall be de
novo unless the findings of fact are conclusively sup-
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ported by the evidence as disclosed by the record.
Tucker v. Paxton & Gallagher Co., 153 Neb. 1,43 N. W.
2d 522; Werner v. Nebraska Power Co., 149 Neb. 408,
31 N. W. 2d 315.

Under this general rule the assignment of error must
be said to be without merit as is clear without discus-
sion. Under the exception it must also be said that it
is without merit since the findings of fact are not con-
clusively supported by the evidence. There is clearly
a dispute in the evidence relating to material issues.

These cases make clear that the function of this court
in this area is the same whether the hearing in the dis-
trict court was conducted de novo or in the nature of
an error proceeding.

The particulars as to lack of conclusiveness of the find-
ings of fact will be made to appear clearly later herein.

The record of evidence on which this case comes to
this court and on which it was heard in the district court
was made at the hearing en banc before the workmen'’s
compensation court. At that hearing Dr. Chris Bitner
was a witness called on behalf of the plaintiff. By an
assignment of error the defendants urge that opinion
evidence of this witness was erroneously admitted. In
the light of the record as it appears in the bill of excep-
tions the contention contains no merit.

The defendants point out in their brief that this wit-
ness testified that he had examined the plaintiff, had
taken his history, had examined certain exhibits which
were not in evidence, and had examined the testimony
of two doctors contained in depositions which were not
in evidence, and that on the basis of these things, he
had an opinion as to the physical condition of plaintiff.
He was asked to give his opinion. Objection was made
on the ground that it was improper to give an opinion
based in part on the exhibits and the depositions. The
objection was sustained. He was then asked if he had
such an opinion without basing it on the exhibits and
depositions. He answered that he did and was permitted
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to answer. The matter of which the defendants com-
plain is therefore without basis in point of fact.

A similar objection is made to testimony of Dr. C. B.
Dorwart. Examination of the record discloses that it
requires no consideration other than to say that the
answer must be the same as that made to the attack
upon the testimony of the witness Bitner.

The next matter to be considered, which is the para-
mount issue in the case, is that of whether or not the
plaintiff is entitled to a recovery in excess of the award
and judgment of the workmen’s compensation court.
This involves an evaluation of the injuries sustained
in the light of his training and abilities, and the sur-
rounding circumstances. The claim that he sustained
some injuries as an employee of the defendants is not
questioned.

The record discloses that the plaintiff was born June
18, 1932. His schooling extended through 1 year of
high school. He had no training which fitted him for
anything except occupations involving as incidents man-
ual labor, heavy lifting, and the exercise of strength.
He had worked in a filling station; was in the Marine
Corps where he had training in the operation of heavy
equipment; had operated a wholesale route for delivery
of dairy products, fruit, vegetables, and fish; and he
had worked as a patrolman for the Sterling, Colorado,
police department. He was 6 feet, 2 inches, tall and
had an average weight of 168 pounds. In his employ-
ment by the defendants he first did manual labor re-
quiring heavy lifting after which he became a heavy
equipment operator. On the date of his injury he was
engaged in the operation of a D6 caterpillar tractor
which weighed approximately 22,000 pounds. The acci-
dent was caused by the tractor falling into a hole. As
a result of the accident he received the injuries of
which he complains. He was first attended by Dr. Chris
Bitner at a hospital in Sidney, Nebraska. He was, on
December 13, 1957, taken to Denver, Colorado, where
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he was attended by Dr. John T. Jacobs almost daily until
June 1958. During that time he was in a hospital at
one time for 6 or 8 days, at another about 4 days, at
another about 5 days, and at still another about 12 days.
He returned from home to Denver to see the doctor in
July and August 1958. He was discharged by the doctor
in August 1958. He returned for examination by Dr.
Jacobs next on May 28, 1959, and for examination by
Dr. John E. Gardell on August 18, 1959.

As to his condition the plaintiff testified, to the extent
necessary to state here, that since he was injured he
has continually suffered pain, has been unable to en-
gage in any kind of full employment in which he had
worked or for which he was trained, and was without
ability to engage in any kind of heavy manual activity.

Dr. Bitner testified on the basis of his examination
and the history he received that in his opinion the
plaintiff would never be able to return to the heavy
manual labor and that nothing could be done which
would permit him to return to the operation of heavy
equipment.

Dr. Dorwart testified that in his opinion the plaintiff
was totally disabled for operation of heavy equipment
such as caterpillars or tractors and for manual labor
requiring bending or heavy lifting.

Dr. John E. Gardell testified by deposition, which was
taken on August 20, 1959. The trial of this case started
before the workmen’s compensation court on August
26, 1959. He testified that he examined the plaintiff
on May 28, 1959, and on August 18, 1959. He made a
thorough examination which he described and took a
history. He gave it as his opinion that plaintiff’s disa-
bility in relation to his occupations was 15 percent of
the body as a whole. As to the subject of ability to per-
form the work in plaintiff’s fields of training he said:
“Well, I believe there are many parts of all those jobs
that he could do at the moment, and later I don’t have
any doubt in my mind that he could get back to most
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of it with the exception of the heavy equipment opera-
tion probably.” Later a question was asked and an
answer returned. The question in part and answer are:
“x * % do you believe that this man is capable of doing
manual labor that requires heavy back bending? A.
Not now but ultimately.”

Dr. John T. Jacobs also testified by deposition which
was taken on May 28, 1959. The plaintiff was a patient
of this doctor while he was under treatment in Denver,
Colorado. His testimony was based on examination,
observation, treatment, and history. He testified that
in his opinion the plaintiff had reached his maximum
improvement in August 1958, and that his condition
was worse at a later date when he examined him,
which was probably May 28, 1959, than in August 1958.
He gave it as his opinion that the permanent disability
of the plaintiff was 15 percent and might eventually be
only 10 percent.

In response to specific questions he did not recom-
mend that plaintiff return to the operation of heavy
equipment or any other work that would necessitate
heavy back bending. He was asked the following ques-
tion: “Q@ In othér words, his disability resulting from
this injury of December 10, 1957, is such that you do
not see in the foreseeable future that he would be able
to do heavy manual labor?” He answered: “Well, he
might be able to but the probability is against it and at
least we say it isn’t desirable.”

As is made clear the plaintiff claims total permanent
disability and the defendants contend that his perma-
nent disability does not exceed 15 percent. Basic in a
determination are certain legal principles defining total
disability which are stated as follows in Elliott v. Gooch
Feed Mill Co., 147 Neb. 309, 23 N. W. 2d 262:

“For workmen’s compensation purposes, ‘total disa-
bility’ does not mean a state of absolute helplessness,
but means disablement of an employee to earn wages
in the same kind of work, or work of a similar nature,
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that he was trained for, or accustomed to perform, or
any other kind of work which a person of his mentality
and attainments could do.

“A workman who, solely because of his injury, is
unable to perform or to obtain any substantial amount
of labor, either in his particular line of work, or in any
other for which he would be fitted except for the in-
Jury, is totally disabled within the meaning of the work-
men’s compensation law.”

These principles have been consistently adhered to.
See, Anderson v. Cowger, 158 Neb. 772, 656 N. W. 2d 51;
Haler v. Gering Bean Co., 163 Neb. 748, 81 N. W. 2d
152; Miller v. Peterson, 165 Neb. 344, 85 N. W. 2d 700;
Crable v. Great Western Sugar Co., 166 Neb. 795, 90
N. W. 2d 805; Pavel v. Hughes Brothers, Inc., 167 Neb.
727, 94 N. W. 2d 492; Tilghman v. Mills, 169 Neb. 665,
100 N. W. 2d 739.

In Miller v. Peterson, supra, the following observa-
tions were made: “Disability under section 48-121,
R. S. Supp., 1953, subdivisions (1) and (2), is defined
by our statute in terms of employability and earning
capacity rather than in terms of loss of bodily function.

“In defining total disability, losses in bodily function
are not important in themselves but are only important
insofar as they relate to earning capacity and the loss
thereof.” See, also, Pavel v. Hughes Brothers, Inc.,
supra. The statute referred to in these cases is not dif-
ferent in this respect from what is now referred to ap-
propriately as section 48-121, R. S. Supp., 1959.

As pointed out the district court reversed the judg-
ment of the workmen’s compensation court, found that
plaintiff was totally and permanently disabled, and
rendered judgment accordingly.

Was the plaintiff, under the evidence and within the
meaning of these stated principles, totally disabled?
The answer must be in the affirmative.

The evidence on behalf of the plaintiff that he was
totally disabled on account of his injuries from per-
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forming the functions in the areas of his training and in
the performance of the work for which he was fitted
stands without real refutation. It is true that there is
competent evidence that he was able to perform inci-
dents of some of the kinds of employment for which
he was fitted and in which he had been engaged, but
none that he was able to perform other important and
necessary incidents of such employment.

It is further true that there is opinion evidence that
by exercise and self-training the plaintiff probably could
restore his ability to perform the work of the occupa-
tions in which he previously worked, but none that he
was able so to do without described necessary rehabili-
tation processes.

In the light of this the conclusion is inevitable that
within the meaning of the Workmen’s Compensation
Act the plaintiff, at the time of the trial and at all times
prior thereto back to the date of the accident, was
totally and permanently disabled. The district court
correctly so found.

As an observation, if in the future he shall become re-
habilitated and thus after some point be no longer en-
titled to the benefits of an award or judgment on this
basis, the defendants will not find themselves without
a remedy. That remedy is provided by section 48-141,
R. R. S. 1943. See, also, Updike Grain Co. v. Swanson,
103 Neb. 872, 174 N. W. 862; Peek v. Ayers Auto Supply,
157 Neb. 363, 59 N. W. 2d 564, 160 Neb. 658, 71 N. W.
2d 204; Chadd v. Western Cas. & Sur. Co., 166 Neb.
483, 89 N. W. 2d 586; Pavel v. Hughes Brothers, Inc,
supra.

The defendants complain that the court erred in al-
lowing the plaintiff expenses in connection with travel
to and from Denver, Colorado, and Sidney, Nebraska, re-
lated to his treatment at the hospital in Denver and by
the doctor or doctors in attendance. These expenses
were for four trips at $35 each; room away from Sidney,
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$310; and board expense or meals away from Sidney,
$616; or a total of $1,066.

The objection made to the evidence supporting the
claim for these expenses was that it was irrelevant and
immaterial; that no proper and sufficient foundation had
been laid; and that it was not the best evidence. The
evidence was based on the plaintiff’s own personal knowl-
edge and on his computation, and it was shown suffi-
ciently that it was made necessary in the course of the
treatment of the plaintiff on account of his injuries.
These were items of expense properly chargeable to the
defendants. See, Newberry v. Youngs, 163 Neb. 397,
80 N. W. 2d 165; Pittenger v. Safeway Stores, Inc., 166
Neb. 858, 91 N. W. 24 31.

The record discloses that the defendants paid to plain-
tiff on account of temporary total disability $34 a week
for 29 weeks. The court made such a finding but ob-
viously by oversight failed by its judgment to give
credit for the amount. The defendants are entitled to
receive this credit.

In the light of the observations reached herein the
conclusion reached is that the judgment of the district
court should be and it is affirmed, subject however to a
credit thereon for the amount which has been paid for
temporary total disability.

The plaintiff is allowed a fee of $600 as compensation
for the services of his attorneys.

AFFIRMED.
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CONSTANCE JOANNE RippP, ADMINISTRATRIX OF THE ESTATE
ofF Ricuarp F. RipP, DECEASED, APPELLEE, V. CHARLES
RIESLAND ET AL., APPELLANTS, IMPLEADED WITH Avrice L.

RIESLAND, APPELLEE.
104 N. W. 2d 246

Filed July 1, 1960. No. 34671.

1. Trial. If there is evidence to sustain a finding for the liti-
gant having the burden of proof in a cause, the trial eourt may
not disregard it and decide the case as a matter of law.

2. Highways. All travelers are required to exercise due care in
coming to and crossing an intersection of public highways.

3. Automobiles: Highways. It is the duty of the driver of an
automobile when approaching an intersection to look for other
automobiles approaching and to see those within the radius
which denotes the limit of danger.

The rule that the failure of the driver of an

automobile upon approaching an intersection to look for vehicles

approaching it, where by looking a collision could be avoided,
constitutes negligence more than slight as a matter of law

and operates to defeat a recovery is subject to certain limi-

tations. It was not intended to make a person entering an in-

tersection against a favored driver an insurer against a colli-
sion irrespective of the negligence of the other party.

If two vehicles are-approaching an intersec-

tion at approximately the same time, the driver of the vehicle

on the left must yield the right-of-way to the vehicle on the
right if it is traveling at a lawful rate of speed.

One having the right-of-way may not on

that account proceed with disregard of the surrounding cir-

cumstances and he is not thereby relieved from the duty of
exercising ordinary care to avoid accidents.

The drivers of vehicles approach an inter-
section at approximately the same time whenever they are in
such relative position that upon appraisal of all the factors
it would appear to a man of ordinary prudence approaching from
the left that there is danger of collision if he fails to yield the

. right-of-way.

If a motorist enters an intersection of two

highways and fails to see a motor vehicle not shown to be in

_a favored position, the presumption is that its driver will respect

the right-of-way of the motorist and the question of his con-

_ tributory negligence in proceeding to cross the intersection is
. ...a question for the jury.

9. Trial: Appeal and Error. A litigant who requests different
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and antagonistic instructions, so that if one is given consistency
requires that the other be refused, cannot be heard to com-
plain of the action of the court in erroneously deciding between
the two. A litizant may not contest the correctness of any
action which he requested or induced.

10. Negligence. A violation of a safety regulation established by
statute is not generally negligence as a matter of law but such
violation is a fact which may be considered with all other evi-
dence in a case in deciding an issue of negligence.

The doctrine of sudden emergency cannot be invoked
in a negligence case until there is evidence that a sudden emer-
gency actually existed and that the litigant seeking the ben-
efit of it did not cause it by his acts or omissions or his lack of
due care to avoid it.

12. Automobiles: Trial. In the trial of an action concerning a col-
lision of automobiles on an intersection of highways which in-
volves issues of negligence and contributory negligence, the
jury should be fully and precisely instructed as to the relative
and reciprocal rights and duties of the operators of the automo-
biles in entering and using the intersection.

18. Negligence. Under the comparative negligence act if a defend-
ant has been guilty of gross negligence and a plaintiff has
been guilty of slight negligence by comparison with that of the
defendant, the plaintiff may recover; if a defendant has been
guilty of gross negligence and a plaintiff has been guilty of
negligence more than slight by comparison with that of the
defendant, the plaintiff may not recover; if the defendant has
been guilty of negligence less than gross and the plaintiff has
been guilty of negligence in any degree, the plaintiff may not
recover.

11.

14. Negligence: Appeal and Error. It is prejudicial error for the
trial court to instruct the jury in a case of the character of the
present one that before appellants, who were defendants in the
trial court, could have the benefit of the defense of contribu-
tory negligence of the deceased, they must prove by the weight
of the evidence that such negligence was more than slight when
compared with the negligence of appellants.

15. Negligence: Trial. If the parties establish and the jury, under
proper instructions, finds the respective parties guilty of action-
able negligence and contributory negligence, then the responsi-
bility is on the jury to make the comparison contemplated by the
comparative negligence act to determine the rights of the parties
and the extent thereof. In this respect there is no burden of
proof on either litigant but it is the duty of the jury to make
the proper comparisons from the evidence before it.
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"~ AppEAL from the district court for Hall County:
ErnNEsT G. KROGER, JUDGE. Reversed and remanded.

. Luebs, Elson & Tracy, for appellants.
- John A. Wagoner, for appellee.

- Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

Bosvraucs, J.

- Constance Joanne Ripp as administratrix of the es-
tate of Richard F. Ripp, deceased, seeks to recover by
this litigation damages for the wrongful death of her
husband, Richard F. Ripp, in the collision of an auto-
mobile operated by him and an automobile driven by
Charles Riesland on the intersection of two country roads
2 miles south and 114 miles east of Wood River which
collision and death were, as it is alleged, caused by the
negligence of Charles Riesland.

- The appellants are Charles Riesland and Elmer H.
Riesland. The former is a son of the latter who was
the owner of the automobile operated by his son at the
time of the collision and it was at that time used and
operated by the son by virtue of circumstances which
impute to the father any negligence of his son in the
operation of the automobile at that time. Charles Ries-
land will be referred to herein as appellant, his father
will be designated by his name, and the two of them
will be designated collectively as appellants. Richard
F. Ripp will be identified as deceased. The automobile
operated by the deceased was a 1950 Ford coach and
the automobile driven by appellant was a 1954 Ford
coach. The former will be spoken of as the 1950 Ford
and the latter as the 1954 Ford. Alice L. Riesland, the
wife of Elmer H. Riesland and the mother of appellant,
was a defendant in this case in the district court. A ver-
dict in her favor was directed by that court at the close
of the case-in-chief of appellee and the case was dis-
missed as to her. The correctness of the action of the
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trial court in that respect has not been contested. There
is no cross-appeal in this court and the judgment of the
district court as to her has become and is final.

The collision of the automobiles occurred about 9:30
a. m., December 26, 1957, at substantially the center of
the intersection of two country roads which intersect at
right angles to each other 2 miles south and 115 miles
east of Wood River. It was a clear, pleasant winter
day. The roads were dry. The traveled surface of the
roads at the place of the accident was graveled. The
heirs and next of kin of the deceased are his widow,
the appellee, who was 21 years of age at the time of the
trial; and Richard Eugene Ripp, the son of appellee
and the deceased, who was born June 27, 1958. Appellee
was dependent on deceased for her support and main-
tenance at the time of his death. The deceased was at
the time of his death 21 years of age and had, according
to the life expectancy tables, a minimum life expectancy
of 40.70 and a maximum life expectancy of 45.66. The
gross income from his farming and livestock operations
in 1957 was $2,754 and the expenses thereof amounted
to $997. The net balance was $1,757. Deceased assisted
some of his neighbors in their farming operations and
was paid wages therefor but the amount or any estimate
of it is not shown in the record. Deceased furnished
services and support to his wife and she and her son are
deprived of the services and support of the deceased by
his wrongful death.

The first cause of action of appellee seeks damages
because of the alleged wrongful death of deceased and
the second cause of action is for the recovery of the
amount of the expense occasioned by the injuries to and
the death of deceased. The specifications of negligence
charged against appellant by appellee included in sub-
stance the following: The operation by appellant of
his 1954 Ford at an excessive rate of speed in view of
the conditions then and there existing; failure of ap-
pellant to decrease the speed of his 1954 Ford sufficiently
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to enable the 1950 Ford of deceased to pass through
the intersection in safety; failure of appellant to have
and maintain a proper lookout for traffic approaching
and entering the intersection from the right; failure of
appellant to apply the brakes of his 1954 Ford and
thereby avoid the collision of it with the 1950 Ford of
deceased; and failure of appellant to yield the right-of-
way to deceased who was entering the intersection from
the right.

The substance of the defenses of appellants is a denial
of the claims of appellee except her status and capacity
to maintain this action and that deceased died December
26, 19857, as a result of injuries he sustained in the col-
lision of automobiles at the time and place alleged by
appellee, and a plea of contributory negligence of the
deceased of a nature and degree sufficient to defeat re-
covery in the case by appellee and detailed in numerous
specifications which will, as necessity requires, be de-
tailed hereafter in the consideration of errors assigned
by appellants. Appellee traversed the new matter in
the answer. The result of a trial of the issues was a
verdict for appellee on each of her causes of action. The
motion for a new trial was denied and judgment was
rendered on the verdict. This appeal presents the record
for review.

The deceased was operating his 1950 Ford on the east-
west road traveling west toward the intersection de-
scribed above immediately before the collision at ap-
proximately the center of the intersection. He was the
only occupant of his vehicle. Appellant, unaccompanied,
was driving his 1954 Ford on the north-south road north
toward the intersection shortly before the collision of
his automobile and the automobile of the deceased. The
traveled portion of the east-west road east of the inter-
section was 23 feet and the traveled portion of the
north-south road south of the intersection was 22 feet.
The area of the intersection of the roads was enlarged
because it was bounded by curved lines. There were no
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stop signs or traffic control devices of any kind at the
intersection. The roads were level there and for some
considerable distance either direction from it.

There was an eyewitness of the circumstances of the
tragedy, the basis of this litigation. She viewed it from
the clothesline north of her home which is south and
west a short distance from the south-west part of the
intersection where the collision occurred. She was pro-
duced and examined by appellee. The substance of her
testimony follows: She was near the clothesline which
was north of the house. She saw an automobile about
9:30 the morning of the accident traveling on the north-
south road toward the north about at the lilac bushes on
the west side of the road and south and east of the home
of the witness. She observed the automobile until it en-
tered the intersection and the collision occurred. The
speed of it was about 50 miles per hour and she did not
observe that the rate of the speed of it varied or changed
during the time she saw it. The driver of the automo-
bile was appellant. The other automobile involved in
the collision came from the east. She estimated that
when she first saw the westbound automobile it was
probably a block or a block and a half east of the inter-
section but she also located it as near a cedar tree
on the south of the east-west road 190 feet east of the
place of the collision of the automobiles. The distance
from the place of the collision to where a line from the
clothesline near which Mrs. Best was standing to the
northeast directly over the cedar tree mentioned above
intersected the center of the east-west road was 340
feet. She watched the automobile as it traveled west
to the intersection and to the place of collision and her
estimate of its speed was approximately 50 miles per
hour. She observed no change in its rate of speed while
she watched it. The driver of the westbound automo-
bile' was the deceased. The witness saw it soon after
she -first saw the automobile of appellant. She first
saw his autoémobile, the 1954 Ford, when it was near



VoL. 170] JANUARY TERM, 1960 637
Ripp v. Riesland

the lilac bushes .and about the same time she saw the
automobile of the deceased, the 1950 Ford, coming from
the east toward the intersection. There were trees and
a lot of brush around her home on the west side of
the north-south road. A mailbox was in front of her
home along the north-south road and there were trees,
brush, and lilac bushes 7 or 8 feet high at least along
the west side of that road south of the mailbox. The
witness said someone told her it was about 130 feet
from the lilac bushes to the intersection and 30 or
40 feet north from the lilac bushes to the mailbox.
The witness had operated automobiles with speed-
ometers, had given attention to speed of automobiles
while she was operating them and riding in them when
driven by others, and she was able to estimate the
speed of such a vehicle when it was moving in the
range of her vision. She had driven north on the north-
south road toward and approaching the intersection dur-
ing the time she lived near it, she had made observations
while so doing as to the visibility to the east of the in-
tersection, and she knew that there were trees and
brush substantially to the intersection that interfered
with or prevented vision to the east of the intersection.
The witness when she saw the automobiles the day of the
collision was standing on the ground near the clothes-
line and the elevation of the surface of the ground at
that location was about 5 feet higher than the surface
of the road east of the intersection. She estimated the
lapsed time from when she first saw the automobiles ap-
proaching the intersection until the collision as possibly
2 or 3 seconds. She said there were a lot of trees and
brush along the south of the east-west road east from
the intersection.

A member of the Nebraska Safety Patrol was notified
of the collision of the automobiles and he arrived at
the place of the accident at 9:55 a. m., December 26,
1957. The 1954 Ford was north and west of the center
of the intersection about 90 feet from the place of the
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collision in a field facing slightly to the southeast. It
had been propelled across the ditch on the north side
of the east-west road. Tracks from the place of the
contact of the automobiles indicated that the 1954 Ford
had gone in a substantially straight line in a northwest-
erly direction across the ditch into the field and turned
around facing as above stated. The tracks stopped on
the north edge of the east-west road and commenced
again at the north outer edge of the ditch. There were
no tracks in the ditch. The 1950 Ford was in the ditch
along the north side of the east-west road facing north
74 feet west and slightly north of the place of the im-
pact of the automobiles. The tracks which the investi-
gator concluded were made by the 1950 Ford were from
the place of the collision northwesterly to where it
struck the north bank of the ditch, gouging out a depres-
sion in the earth, and the witness thought it either rolled
over or swirled in going directly west from the point
where it hit to where it came to rest. The witness did
not certainly know how the 1950 Ford got from where
it went into the ditch and hit the bank to the position
where it finally came to rest. The witness said he drove
some distance from the east toward the intersection on
the east-west road the day of the accident and found
the view relative to the intersection was about the same
as the view of one traveling on the north-south road
from the south toward the intersection, that is, that
most of the vision was obscured. However, he said there
were more trees and shrubbery on the north-south road
south of the intersection and on the east side of it than
there were on the south side of the east-west road east
of the intersection and that vision of a traveler was
more obscured on the north-south road. He drove from
a distance south of the intersection north to it and ob-
served that most of the view to the right or east was
blocked and that trees and brush at the southeast part
of the intersection out into the windbreak interfered
with the view in that direction.
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There was evidence that south of the intersection
there was a private driveway east from the north-south
highway that was 195 feet south from the south line
of the east-west road to the center of the driveway;
and that it was possible, if one was in the right position
on the north-south highway looking to the northeast,
to see the east-west highway for a distance of about 87
feet identified by a bush on the west and a cedar tree
on the east. It was estimated that the tree was 189 feet
from the intersection. A witness who lived east of the
north-south road about 80 rods south of where the col-
lision occurred questioned the evidence that the private
driveway was 195 feet south of the intersection. He said
he thought that was incorrect. He said it was about
125 to 130 feet from the fenceline south of the east-west
road at the intersection south to the private driveway.
He also said that if one was in the opening made by the
driveway there was a time, but not for long, when he
could catch a vision of the northeast to the cedar tree
but then he would lose it: “If you move, it’s closed
off.” This witness said he was about 80 rods away in
his home when the collision occurred and it sounded
like an explosion. He looked from a window toward the
intersection and saw only a fog of dirt. He went there.
The 1950 Ford was in the north ditch about 75 feet
west of the intersection. It was on fire and he put out
the fire. The 1954 Ford was northwest of the intersec-
tion in the field with its front to the south. Its motor
was operating and he turned it off. Appellant was under
the dash in his automobile. He appeared to have passed
out and was in a daze. The first thing he said was
he wanted to know what happened. The 1954 Ford made
no tracks from the place of collision. It just scraped
on the ground on its way into the field. Witness could
not find where or when it turned around. There was
glass in the intersection and the driveshaft of the 1954
Ford was wholly detached and was by the telephone
pole at the northwest corner of the intersection. The
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windshield was in the center of the road north of the
intersection at least 100 feet. It was north and east of
where the 1954 Ford finally stopped. The front of the
1950 Ford hit the north bank of the ditch north and
west of the intersection and made a depression in the
bank 6 or 8 inches deep. There were no other marks at
or from that location. The gouged-out place in the
bank of the ditch was 65 feet from the point of collision.
The automobile either jumped or flipped and landed
on its wheels where it came to rest. There is evidence
the the speed of the 1950 Ford was, at the time of the
collision, 6715 miles per hour; that the speed of the
1954 Ford at that time was 36 miles per hour; that the
automobiles collided at right angles to each other; and
that the front of the 1950 Ford struck the 1954 Ford
on its right side approximately opposite the end of the
rear seat. :

There was substantially no damage to the front of the
1954 Ford. There was injury to its heavier parts in-
cluding the framework, the body, the chassis, the frames
on the under side of it, and to the rear springs. It was
substantially destroyed. The rear suspension, that is
the rear wheels and springs, was detached from it. The
right part of the chassis frame was bent and twisted
toward the left side and the left chassis frame had a large
break in it. The crossmembers of the frame were broken.
The front part, including the hump, was crushed from
the right to the left. The braces over the hump were
cracked. The back seat was twisted so that its right
side was moved back a foot or a foot and a half. The
whole body framework and the windshield posts were
twisted, kinked, and bent. The right side of the top
was crushed and distorted. The driveshaft was entirely
detached and came to rest in the northwest part of the
intersection. The windshield was broken off and was
at least 100 feet north of the intersection. The chassis
of the 1954 Ford was of box-type construction with
numerous cross braces from one side of the frame to
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the other and the material of these was high-grade mill
structural steel made to resist tremendous external
tensions and impacts. The front of the 1950 Ford was
badly and extensively damaged and the parts thereof
were driven back and to the right indicating that the
principal place of contact by it with the 1954 Ford was
at the left front of the 1950 Ford. The record does not
detail the damage to it except what is exhibited by
pictures of it.

The deceased left his home south of Alda between
8 and 9 o’clock the morning of the accident for the pur-
pose of going to where his father lived a mile south
and straight west of the place of the accident. De-
ceased was familiar with the road on which he traveled
that day, the intersection where the collision occurred,
and the surroundings of the intersection because he
had frequently used the road. He was then 21 years
of age. He was seriously injured in the collision and
his injuries were the cause of his death that day.

Appellant was 22 years of age at the time of the acci-
dent. He was a 1954 graduate of Wood River high
school, served in the Marine Corps thereafter until
1956, and assisted his father in his farming operations
from the time of his discharge until the fall of 1957. He
enrolled as a student in the Radio Engineering Institute
of Omaha on September 11, 1957, and he had regular
class attendance in that institution until he came home
for the 1957 Christmas vacation except when he was
ill in a hospital. His home was with his parents 115
miles south of the place of the accident. He was operat-
ing the 1954 Ford with which he was familiar on what
was called the main-traveled road to Wood River on
an errand in anticipation of returning to school in
Omaha the following day. He had frequently traveled
the north-south road and the intersection where the col-
lision occurred. There were trees and bushes along the
east or right side of the road as he proceeded toward
and to the intersection. These almost entirely obscured



642 NEBRASKA REPORTS [VoL. 170
Ripp v. Riesland

his view to the northeast and to the east of the inter-
section except there were some places where a brief
and generally imperfect view could be had to the north-
east and any view of that kind was momentary and then
entirely lost. A private highway to the east of the
north-south road a considerable distance south of the
intersection permitted a view to the northeast and of
a part of the east-west road. He looked in that place
as he went north the morning of the accident but there
was no traffic to be seen by that observation. He made
such observations as the conditions permitted as he
proceeded north that day. The speed he was traveling
was about 50 miles per hour but as he went north he
gradually decreased it until he estimated it at 35 miles
per hour when he reached the lilac bushes on the west
or left side of the road which are mentioned above. He
was at all times driving on the right side or lane of the
road. It was about 3 car lengths, estimated as approxi-
mately 54 feet, south of the south line of the intersec-
tion, sometimes referred to as the fenceline, when there
was some view past the obstructions at the southeast
part of the intersection which could be made for traf-
fic coming from the east. He then had the brake
lightly applied and the speed of the 1954 Ford he thought
was about 20 miles per hour. He looked to the east
and could see about 3 car lengths, the same distance
he estimated he was south of the east-west road. He
saw no traffic from the east. He looked west and saw
no traffic but he did see Mrs. Best standing near her
clothesline. His 1954 Ford was moving toward the
intersection in this brief interval. He looked east again
as he came near or into the intersection and he for
the first time realized there was an automobile traveling
from the east toward the intersection. He thought he
could avoid an accident by increasing his speed and
turning his automobile sharply to the left which he at-
tempted to do. That was the last he remembered. There
is no evidence that the speed of the 1954 Ford was in-
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creased when appellant attempted to use the accelerator
or that his attempt in that regard had anything to do
with causing the collision. Appellant testified he was
in the intersection when he attempted to accelerate
the speed and to turn to the left. In a deposition taken
before the trial appellant said when he looked west
and saw Mrs. Best he was about even with her mail-
box which he estimated was probably 20 feet from the
intersection. He later made an investigation of the
situation and found he was mistaken as to the location
of the mailbox and that in fact it was about 90 feet south
of the intersection.

The issues in this case were which of the parties had
the right-of-way at the intersection where the collision
occurred and which of the parties was guilty of negli-
gence which proximately caused or contributed to cause
the accident involved herein. There is evidence that
appellant had knowledge of all the conditions and haz-
ards existing on the highways, the intersection of them,
and the surrounding area concerned in the occurrence,
the basis of this litigation; that he operated his 1954
Ford at a speed of about 50 miles per hour to and into
the badly obstructed intersection where the collision
occurred; that he did not decrease his speed; that there
was an absence of any indication that he applied the
brakes on his 1954 Ford; that in fact he stated he re-
moved his foot from the brake pedal and attempted to
accelerate the speed when he first realized that there
was an automobile approaching from the east or the
right; that the collision occurred immediately there-
after in about the center of the intersection which fatally
injured the deceased; that the 1950 Ford was about the
same distance from the intersection approaching it from
the east and was traveling at about the same speed as
appellant was; that he did not see the 1950 Ford until
an instant before the collision; and that there was an
opportunity for observation of the east-west road at
least 54 feet east of the intersection by a traveler on the
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north-south highway when he was a distance of 54 feet
south of the intersection. The proof of negligence of
appellant was such that reasonable minds could differ
as to the correct inferences or conclusions to be deduced
therefrom. It was sufficient to sustain a finding for ap-
pellee of the negligence of appellant as the proximate
cause or a contributing cause of the collision.

Long v. Whalen, 160 Neb. 813, 71 N. W. 2d 496, states:
“If there is any evidence which will sustain a finding
for the litigant having the burden of proof in a cause
the trial court may not disregard it and decide the case
as a matter of law.” See, also, Crunk v. Glover, 167
Neb. 816, 95 N. W. 2d 135.

In Bell v. Crook, 168 Neb. 685, 97 N. W. 24 352, it is
said: “All travelers are required to exercise due care
in coming to and crossing an intersection of public
highways.”

Bezdek v. Patrick, 167 Neb. 754, 94 N. W. 2d 482, de-
clares: “It is the duty of the driver of an automobile
when approaching an intersection to look for other auto-
mobiles approaching and to see those within the radius
which denotes the limit of danger.” See, also, Nichols
v. McArdle, ante p. 382, 102 N. W. 2d 848.

Appellants have not assigned herein that the evi-
dence is not sufficient to sustain the verdict finding
them guilty of negligence. They only argue, in support
of their assignment, that it was error for the district
court to deny their motion for a directed verdict at the
close of the evidence, their motion for a judgment not-
withstanding the verdict, and their motion in the al-
ternative for a new trial, that the case should not have
been submitted to the jury because the contributory
negligence of deceased was as a matter of law more
than slight in comparison with any negligence of ap-
pellants and that defeats any recovery by appellee. The
issue of negligence of appellants was under the circum-
stances of this case one of fact for determination by the

jury.
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The 1950 Ford came to the intersection from the east
which was to the right of appellant. There.is evidence
sufficient to justify a finding that the automobiles of
the parties approached the intersection at approximately
the same time because of which deceased may have had
the directional right-of-way, but this was not established
conclusively and which of the parties had the right-of-
way at the intersection was a question for the considera-
tion of the jury. If one assumed that deceased had it,
there are, nevertheless, important considerations. In
Whitaker v. Keogh, 144 Neb. 790, 14 N. W. 2d 596,
it is stated: “It was not intended to make a person
entering a street intersection an insurer against a col-
lision irrespective of the negligence of the other party.”
There is a presumption that deceased had and kept a
lookout for traffic before and as he entered the intersec-
tion. There is no evidence to the contrary and all trav-
elers are required to exercise due care in coming to and
traveling upon an intersection of public highways. Bell
v. Crook, supra. However, there is no presumption that
deceased saw or did not see the 1954 Ford at or near
the intersection. It is said in Spaulding v. Howard, 148
Neb. 496, 27 N. W. 2d 832: “It is a question of fact as
to the negligence of the parties as to what they did or
did not see, or what they should or could have seen.”
See, also, Bell v. Crook, supra. However, circumstances
shown by the record permit a conclusion that deceased
did not see the 1954 Ford traveling toward or in the
intersection. There is evidence produced by appellee
that the 1950 Ford traveled toward and to the place of
the collision at about 50 miles per hour. An eyewitness
was watching it continuously and saw no change or
decrease in its speed. There was no indication observed
that it varied its course or that its brakes were applied.
There were no tire or skid marks in the intersection at
or near the place of the impact showing the use of
brakes east of the place of the accident. There is evi-
dence the automobiles collided at right angles to each
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other. There was also evidence introduced by appel-
lants that the speed of the 1950 Ford was more than
65 miles per hour as it traveled to the place of the col-
lision. There may be some corroboration of this by
the character, nature, and extent of the destruction of
the 1954 Ford which was struck on its right side about
opposite the back seat. With the exception of the ex-
treme front it was literally disintegrated. The facts
of the unusual performance of the 1950 Ford after the
collision until it came to rest are significant of its great
speed and momentum at the time of the impact.

In Long v. Whalen, supra, this court said: “It is a
part of the law of the road in this state that when two
vehicles approach or enter an intersection at approxi-
mately the same time, the driver of the vehicle on the
left must yield the right-of-way to the vehicle on the
right if it is traveling at a lawful rate of speed. * * *
One having the right-of-way may not on that account
proceed with disregard of the surrounding circumstances.
He has the right-of-way over traffic approaching on his
left, but he is not thereby relieved from the duty of ex-
ercising ordinary care to avoid accidents. * * * The
drivers of vehicles approach an intersection at approxi-
mately the same time whenever the two vehicles are
in such relative position that upon appraisal of all fac-
tors it should appear to a man of ordinary prudence
approaching from the left that there is danger of colli-
sion if he fails to yield the right-of-way.”

Bell v. Crook, supra, contains the following: “The
requirement in this state is that when a motorist enters
an intersection of two highways he is obligated to look
for approaching motor vehicles and to see those within
that radius which denotes the limit of danger. If he
fails to see a motor vehicle not shown to be in a favored
position, the presumption is that its driver will respect
the right-of-way of the motorist and the question of his
contributory negligence in proceeding to cross the inter-
section is a question for the jury.”
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The appellee does not contend that the evidence in
this case does not make the issue of contributory negli-
gence of deceased a question of fact to be decided by
the jury. Appellee says in her brief that deceased as
he approached the intersection from the east could have
seen an automobile on the north-south road traveling
toward the intersection; that there were several places
which were available to him for this purpose; and
that if he looked, and it is presumed he did, and did
not see the 1954 Ford which was not in a favored posi-
tion, any negligence of the deceased was for determina-
tion by the jury as shown by the authorities cited by
appellee. Appellee also argues that a finding could
properly have been that the deceased had been traveling
50 miles per hour; that he looked to the left and saw
appellant had decreased the speed of his 1954 Ford;
and that any negligence from such facts necessarily was
for the jury to determine. The conclusion of the argu-
ment of appellee on the issue of contributory negligence
is that whether or not any of the acts of the deceased
preceding the accident constituted contributory negli-
gence was at most a question for the jury. It is in-
disputable, therefore, that the concession of appellee
by these arguments and conclusion referred to above is
that it was an issue for the jury to determine whether
or not the acts or omissions of the deceased as shown
by the evidence constitute contributory negligence which
proximately caused or directly contributed to the cause
of the collision. This was the conclusion of the trial
court and it was correct in submitting that issue to the
jury for solution. The argument of appellants is that
contributory negligence of deceased was established
as a matter of law and this is the basis of their assign-
ment that the verdict is not sustained by the evidence
and that the case should have been decided by the trial
court in favor of appellants as a matter of law. Appel-
lants are incorrect in this and their argument and con-
clusion cannot be sustained. The issue of contributory



648 NEBRASKA REPORTS [VoL. 170
Ripp v. Riesland

negligence in this case was one of fact for solution by
the jury and not the court.

Appellants argue that the trial court abused its dis-
cretion by directing an improper question to a witness
produced by appellants during the cross-examination
of the witness and by making prejudicial remarks in
the presence of the jury concerning the improper ques-
tion, and that thereby an attack was made upon the credi-
bility of the witness and the value of his testimony.
They made an objection to the trial court’s “interposing
of questions and arguing with the witness on the stand.”
The record does not exhibit any other objection made
by appellants to any of the questions asked or com-
ments made by the trial judge. It is not necessary to
determine the contention of appellants in this regard
because of the disposition made of this appeal as here-
after stated. A recurrence of the matter complained
of is not probable on any retrial of the case.

A contention made by appellants is that the failure
of the trial court to instruct the jury concerning limita-
tions of speed of vehicles contained in section 39-723,
R. S. Supp., 1957, was error. This section prohibits the
operation of a motor vehicle on a highway in a rural
area at a “speed greater than is reasonable and proper,
having regard for the traffic, the use of the road, and
the condition of the road, nor at a rate of speed such as
to endanger the life or limb of any person * * *” Ap-
pellants concede the trial court did instruct the jury as to
the limitations of speed of vehicles on a highway as
contained in section 39-7,108, R. R. S. 1943. It states
a prohibition in this manner: “No person shall drive a
vehicle on a highway at a speed greater than is reason-
able and prudent under the conditions then existing.”
The language of the instruction given by the trial court
contained the language last quoted above and the words
thereof “under the conditions then existing” were in-
clusive of and definite enough to include the import of
the words “the condition of the road” contained in
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section 39-723, R. S. Supp., 1957. Appellants emphasize
that deceased was traveling upon the lesser traveled
of the two roads and that he was familiar with them
and the intersection. The record contains no proof that
there was any less traffic or use of the east-west road
than there was on the north-south road. There is no
showing of the traffic or use of either of the roads ex-
cept the deceased was traveling on the east-west road
and appellant was traveling on the north-south road
the day of the collision; that they had previously used
the roads; and that they were familiar with the inter-
section. The objection of appellants in this respect is
not a valid one.

The correctness of an instruction given the jury on
the subject of right-of-way at an intersection of high-
ways is not contested except appellants say it was error
for the trial court to omit therefrom, as it did, the pro-
vision of the statute that “The driver of any vehicle
traveling at an unlawful speed shall forfeit any right
of way which he might otherwise have * * *.” § 39-
751, R. R. S. 1943. Appellants requested two instruc-
tions on this subject. The first included the provision
last quoted above. It was refused by the trial court.
The other omitted the quoted provision and the trial
court gave an instruction to the jury in the exact lan-
guage of the instruction proposed by appellants. They
may not complain that the district court accepted that
version of the law as proposed by them even though it
was an incorrect or incomplete statement of the law.
If a litigant requests more than one inconsistent instruc-
tion he may not complain because the court adopts and
gives one of them and refuses the other which was
inconsistent with the one given. A litigant who pre-
sents to the court different and antagonistic instruc-
tions, so that if one is given consistency requires that
the other be refused, cannot be heard to complain of
the action of the court in erroneously deciding between
the two. A litigant may not be heard to question the
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correctness of any action which he requested or caused.
In Missouri P. Ry. Co. v. Fox, 60 Neb. 531, 83 N. W. 744,
-this court said: “Where several instructions to the
jury in the trial of a case are requested, some of which
are inconsistent with the others, and involve different
theories of the case, a party submitting such instructions
can not complain of the trial court in adopting one of
the theories of the case, and giving the instruction applic-
able thereto, and refusing those which were inconsistent
with the ones given. * * * It is a sound and salutary
principle that a party can not be heard to complain of
an error which he himself has been instrumental in
bringing about.” See, also, Pahl v. Sprague, 152 Neb.
681, 42 N. W. 2d 367; Schlueter v. School Dist. No. 42,
168 Neb. 443, 96 N. W. 2d 203.

The substance of a part of the charge to the jury was
that it was the duty of a motorist to have his vehicle
under reasonable control so as to enable him to avoid
colliding with other vehicles if the drivers thereof were
exercising due care. It was the duty of a motorist to
keep a reasonably careful lookout so that he might be
able to avoid a collision with other vehicles lawfully
upon the highway. It was for the jury to find from the
evidence whether these duties were violated by the
deceased or appellant; and if the jury found that there
was such a violation, it would not in and of itself con-
stitute negligence but would be a circumstance which
the jury could take into consideration in deciding wheth-
er the deceased or appellant was guilty of negligence.
The instruction is attacked by appellants as error be-
cause of their belief that the failure of deceased to look
to his left in approaching the intersection when by look-
ing he could have seen and avoided the collision which
occurred was more than slight negligence as a matter
of law and prevents any recovery by appellee. Appel-
lants tendered an instruction in harmony with their be-
lief in this respect and its refusal is a part of their
complaint. There is a fatal error in the argument of
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appellants. There is no proof that deceased did not look

_or that he did not have and keep a reasonable lookout
as he approached and entered the intersection. It is
because of this presumed that he did and that he in
that respect used due care. Bush v. James, 152 Neb. 189,
40 N. W. 2d 667; Bell v. Crook, supra. It is also true,
as the instruction of the trial court stated, that the viola-
tion of a safety regulation established by statute or or-
dinance is not generally negligence as a matter of law
but such a violation is a fact which may be considered
in connection with all the other evidence in the case in
deciding the issue of negligence. Armer V. Omaha &
C. B. St. Ry. Co., 151 Neb. 431, 37 N. W. 2d 607. The
complaint of appellants under the circumstances of
this case is without foundation.

Appellants tendered an instruction concerning the
doctrine of sudden emergency. It was refused by the
trial court and its action is assigned as error. The first
mention of a sudden emergency in this case was when
the instruction relating thereto was requested. This
doctrine cannot be invoked in a negligence case unless
there is evidence to support the conclusion that a sudden
emergency actually existed and it cannot be invoked by
one who has brought that emergency upon himself by
his acts or omissions or who has not used due care to
avoid it. Stanley v. Ebmeier, 166 Neb. 716, 90 N. W. 2d
290. The present case does not conform to the specifi-
cations of sudden emergency. It involves only issues of
negligence, contributory negligence, and an application
of the doctrine of comparative negligence.

The evidence is such that a finding that either the de-
ceased or appellant had the right-of-way at the inter-
section would have been sustained. It was an important
question and one for jury determination. Appellants
requested that the jury be instructed that a motorist
having the right-of-way may not because of that fact
proceed with disregard of the surrounding circumstances
nor is he thereby relieved from the duty of exercising
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ordinary care to avoid an accident. This request cor-
rectly stated a recognized rule of law. Maska v. Stoll,
163 Neb. 857, 81 N. W. 2d 571. The jury may have be-
lieved that if deceased had the right-of-way at the in-
tersection, this fact assured him safe passage across it
at all events without exercise of caution or prudence
on his part. The tendered instruction could not have
prejudiced appellee because it was general and applied
equally to the conduct and duty of deceased and appel-
lant. In the trial of an action concerning a collision of
automobiles on an intersection of highways which in-
volves issues of negligence and contributory negligence
this court has said that the jury should be fully and pre-
cisely instructed as to the relative and reciprocal rights
and duties of the operators of automobiles in entering
and using the intersection. Bezdek v. Patrick, supra.
The instruction requested by appellants should have
been given to the jury.

Appellants in their detailed specifications of contribu-
tory negligence asserted: Deceased failed to decrease
his speed when approaching and crossing the intersec-
tion, when special hazards existed with respect to other
traffic, and where special hazards existed by reason of
highway conditions, contrary to section 39-7,108, R. R.
S. 1943; and that deceased operated his automobile until
the collision at an excessive, dangerous, and unlawful
speed having regard for the traffic, use of the road, and
the condition of the road and at a speed such as to en-
danger life and limb of other persons, that is to say in
excess of 65 miles per hour, contrary to sections 39-723,
R. S. Supp., 1957, and 39-7,108, R. R. S. 1943.

The instruction of the court concerning the plea made
by appellants of contributory negligence of deceased
said that appellants stated: That deceased failed to
exercise ordinary and reasonable care while approaching
and entering an intersection where his view was ob-
structed; failed to keep and maintain a proper lookout;
operated his automobile on a highway at a greater speed
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than was reasonable and proper under the conditions
existing toward the east of the intersection on the south
side of said highway; failed to apply his brakes and
avoid a collision with the automobile operated by appel-
lant; failed to yield the right-of-way to appellant who
first entered the intersection; and that the negligence of
deceased was more than slight when compared with any
negligence of appellant.

The instruction completely eliminated from the con-
sideration of the jury the specifications of negligence of
deceased that he failed to decrease his speed which was
in excess of 65 miles per hour when approaching and
crossing the intersection; that he failed to decrease his
speed where special hazards existed by virtue of high-
way conditions; and that the speed of the automobile of
deceased was excessive, dangerous, and unlawful hav-
ing regard for the use and condition of the road. These
specifications of negligence were each pleaded as con-
tributory negligence of deceased and they were each
supported by evidence. The jury was given an instruc-
tion that appellee had charged that appellant had failed
to decrease the speed of his automobile so as to enable
the automobile of deceased to pass through the intersec-
tion with safety, and the omission from the instruction
that appellant had alleged a similar failure of deceased
may have misled the jury, causing it to apply the recited
requirements of the law only to appellant and not to
deceased. In order for the jury to have applied the rules
contained in the given instruction relative to reduced
speed to deceased and for the jury to have found him
guilty of negligence in that regard, the jury would have
had to ignore and circumvent the charge of the trial
court that before appellants could avail themselves of
the defense of contributory negligence they must have
proved that deceased was guilty of negligence “* * *
in one or more of the particulars set out in their answer
* % #7 T{ cannot be assumed that the jury would disre-
gard that charge. The instruction of the trial court as
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to what appellants alleged as to the speed of the auto-
mobile of the deceased was that he operated his vehicle
on a highway “at a greater speed than was reasonable.
and proper under the conditions existing towards the
east of the intersection * * *.” This was too restricted,
general, and an unfair representation of the allegations
of the speed of the automobile of deceased. It was
plainly alleged in the answer that the speed of the auto-
mobile of deceased was in excess of 65 miles per hour
and there is evidence supporting that allegation. It is
the duty of the trial court without a request to instruct
the jury as to each issue presented by the pleadings and
supported by evidence. A litigant is entitled to have
the jury charged as to his theory of the case as shown
by pleading and evidence and a failure in this respect is
prejudicial error. McKain v. Platte Valley Public Power
& Irr. Dist.,, 151 Neb. 497, 37 N. W. 2d 923; Maska v.
Stoll, supra; Southwell v. DeBoer, 163 Neb. 646, 80 N.
W. 2d 877; Phillips v. State, 167 Neb. 541, 93 N. W. 2d
635; Wischmann v. Raikes, 168 Neb. 728, 97 N. W. 2d
551.

A part of the charge to the jury states: “By ‘slight
negligence’ is meant small or little negligence” and “By
‘gross negligence’ is meant great or excessive negli-
gence.” This court disapproved an instruction contain-
ing the language quoted above in cases of the same char-
acter as this litigation. Bezdek v. Patrick, supra; Brack-
man v. Brackman, 169 Neb. 650, 100 N. W. 2d 774.

The charge of the trial court in this case did not in-
form the jury by any language contained therein that if,
in comparing the negligence of the parties, the negli-
gence of deceased was found to exceed slight negligence
in any degree under the circumstances or if the negli-
gence of appellant was found to be in any degree less
than gross negligence under the circumstances, then the
negligence of deceased, however slight, would defeat
any recovery by appellee. The instruction given on this
subject stated: “If you find that both drivers were
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negligent, the plaintiff (appellee) cannot recover if
upon comparison of the negligence of Richard F. Ripp
(deceased) with that of Charles Riesland (appellant)
you find that the negligence of Charles Riesland was less
than ‘gross.” If there had been inserted therein after
the second or last appearance of the word “find” the
clause: “deceased’s negligence was more than slight or”
then the instruction would have been the same as the
standardized instruction No. 64 adopted by the asso-
ciation of district judges of the state. However, the
clause: “deceased’s negligence was more than slight or”
was entirely omitted from the instruction given to the

jury.
Section 25-1151, R. R. S. 1943, in part provides that
in a case of this class “* * * the fact that the plaintiff

may have been guilty of contributory negligence shall
not bar a recovery when the contributory negligence
of the plaintiff was slight and the negligence of the de-
fendant was gross in comparison * * *.” The interpre-
tation of the comparative negligence act made in Mor-
rison v. Scotts Bluff County, 104 Neb. 254, 177 N. W.
158, which has been continuously accepted by this court,
is in part: “If, in comparing the negligence of the
parties, the contributory negligence of the plaintiff is
found to exceed in any degree that which under the
circumstances amounts to slight negligence, or if the
negligence of defendant falls in any degree short of
gross negligence under the circumstances, then the con-
tributory negligence of plaintiff, however slight, will
defeat a recovery.” See, also, Murray v. Pearson Ap-
pliance Store, 155 Neb. 860, 54 N. W. 2d 250.

Mitchell v. Missouri P. R. R. Corp., 114 Neb. 72, 206
N. W. 12, states: “The trial court attempted to cover
this subject in the giving of instructions * % *  Tn these
instructions however the element referred to in the
following language: ‘Or if the negligence of defendant
falls in any degree short of gross negligence under the
circumstances, the contributory negligence of plaintiff,
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however slight, will defeat a recovery’ is wholly omitted.
In instruction * * * requested by defendant in the court
below and refused this element was substantially cov-
ered. The failure of the court to embody in his instruc-
tions the element above quoted thus constitutes error.
In view of the fact that the controlling issues in this case
are certainly the matter of negligence and contributory
negligence, the error is deemed prejudicial and necessi-
tates the reversal of the case.”

Gibson v. Kelkenny, 112 Neb. 524, 199 N. W. 838,
states: “The instructions quoted are erroneous for the
reason they do not permit the barring of a recovery by
plaintiff on account of contributory negligence, if any,
unless it was gross in comparison with that of the de-
fendant. It is when the contributory negligence of plain-
tiff is slight that a recovery by him is not barred. * * *
It is clear from the instructions that plaintiff was per-
mitted to recover damages on conditions not sanctioned
by law and on terms not accorded to other litigants simi-
larly situated. There does not seem to be any substan-
tial ground for holding that the error was not preju-
dicial to defendant.”

In McMullen v. Nash Sales Co., 112 Neb. 371, 199 N.
W. 721, an instruction to the jury was that if it found
the plaintiff’s failure to exercise due care was not the
sole cause of the accident but only contributed thereto
in a less degree than that of the truckdriver (who was
employed by Nash Sales Co.), then that fact would not
defeat a recovery on the part of plaintiff if the jury
further found that the truckdriver was “guilty of gross
negligence as compared with the negligence of the plain-
tiff, if any * * *.” The court said: ‘“The effect of this
instruction was to permit a recovery for damages if the
truck-driver was guilty of gross negligence as com-
pared with the negligence of McMullen, if any. The
comparison authorized by the instruction is between
‘gross negligence’ of Jones and ‘negligence’ of McMul-
len, while the latter’s conduct, according to the statu-
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tory rule, must be tested for the purpose of his recovery
by the degree of ‘slight negligence.’ * * * For the pur-
pose of determining liability for damages, where both
parties are guilty of negligence in some degree, ‘slight
negligence’ is not the same as ‘negligence.” Under the in-
struction in controversy, when considered with the evi-
dence and the statute, the term ‘negligence of the plain-
tiff’ may have included ‘gross negligence’ in the minds
of the jury. The instruction was clearly erroneous and
permitted a recovery not authorized by law. Owing
to the divergent views of the witnesses as to the facts
in controversy, there does not seem to be any substan-
tial ground for holding that the error was not prejudicial
to the Nash Sales Company.”

The omission of the element: “or if the negligence
of defendant falls in any degree short of gross negligence
under the circumstances, then the contributory negli-
gence of plaintiff, however slight, will defeat a recovery”’
from the instruction in McMullen v. Nash Sales Co.,
supra, would not seem to be any more fatal than the
omission of the element: ‘“deceased’s negligence was
more than slight or” from the instruction in this case.
The omission discussed above was an error and was
prejudicial to appellants.

The correctness of the instruction which advised the
jury that before appellants could have the benefit of
the defense of contributory negligence of deceased they
must have proved by the weight of the evidence that
the contributory negligence of deceased was more than
slight when compared with the negligence, if any, of
appellants, is challenged by them. The comparative
negligence act says contributory negligence of plaintiff
shall not bar recovery when it is slight and the negli-
gence of defendant is gross in comparison, but the con-
tributory negligence of plaintiff shall be considered by
the jury in mitigation of damages. § 25-1151, R. R. S.
1943. This statute was interpreted in Morrison v. Scotts
Bluff County, supra, in this manner: ‘“The true rule



658 NEBRASKA REPORTS [VoL. 170
Ripp v. Riesland

is that, if plaintiff is guilty of negligence directly con-
tributing to the injury, he cannot recover, even though
defendant was negligent, unless the contributory negli-
gence of plaintiff was slight and the negligence of de-
fendant was gross in comparison therewith. If, in com-
paring the negligence of the parties, the contributory
negligence of the plaintiff is found to exceed in any de-
gree that which under the circumstances amounts to
slight negligence, or if the negligence of defendant falls
in any degree short of gross negligence under the cir-
cumstances, then the contributory negligence of plaintiff,
however slight, will defeat a recovery.” That interpreta-
tion has been frequently and was recently repeated and
applied. Murray v. Pearson Appliance Store, supra;
Brackman v. Brackman, supra.

Roby v. Auker, 151 Neb. 421, 37 N. W. 2d 799, states:
“Under the comparative negligence law * * * the words
‘slight’ and ‘gross’ as therein used are comparative terms
and the intent of the statute is that the negligence of
the parties will be compared one with the other in deter-
mining questions of slight and gross negligence.” The
opinion in that case quotes the interpretation of the
statute made in Morrison v. Scotts Bluff County, supra,
and concluded: “It will be noted that the foregoing rule
is predicated on a comparison of the negligence of the
parties in determining the liability of both the plaintiff
and the defendant, that is, the question of slight or gross
negligence as used in the statute are both dependent
upon a comparison of the negligence of the parties, one
with the other.” This announcement therein is definite
that all questions of slight or gross negligence in cases
in which the comparative negligence act is applicable
are to be determined not by satisfying a rule of burden
of proof but by comparison made by the jury, or in its
absence by the court, of the negligence of the parties,
one with the other. Brackman v. Brackman, supra,
made the most recent consideration of this subject and
therein the language last quoted is approved.
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Bezdek v. Patrick, supra, declares: “The words ‘slight’
and ‘gross’ as employed in the comparative negligence
act of this state are comparative terms. The test the
statute provides is not based upon absolute degree of
negligence but rather upon a comparative test of the
relative degrees of negligence between the parties. The
negligence of the plaintiff or defendant is not to be
evaluated as slight, gross, or otherwise, standing alone.
The criterion by which the degree of negligence of plain-
tiff is to be measured is the extent thereof by comparison
with the negligence of defendant.”

These decisions demonstrate that if a plaintiff pro-
duced evidence which, if believed, shows negligence of
the defendant as alleged by the plaintiff and defendant
has made proof sufficient to support a finding of negli-
gence of plaintiff in the respect claimed by defendant,
there is not thereafter any matter of burden of proof
in the case but the question of whether the negligence
of plaintiff is slight or more than slight or whether the
negligence of defendant is gross or less than gross is
determined by a comparison by the court or jury of
the negligence of the parties under the circumstances,
one with the other. The criterion by which the degree
of negligence, slight or more than slight, of the plaintiff
is to be decided is the extent thereof by comparison with
the negligence, gross or less than gross, of the defendant.
Likewise the degree of negligence of defendant is to be
determined by comparison of his negligence with the
negligence of the plaintiff. This is the meaning and ef-
fect of Murray v. Pearson Appliance Store, supra: “Af-
ter the parties establish and the jury, under proper
instructions, finds the respective parties guilty of action-
able negligence and contributory negligence the re-
sponsibility is then on the jury to make the comparison
as contemplated by the statute. This comparison is to
determine the rights of the parties to recover, if at all,
and the extent thereof. In this respect there is no bur-
den of proof on either party but solely a duty on the part
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of the jury to make the proper comparisons on the evi-
dence before them. The court should give the jury an
instruction in which the correct basis for making the
comparison is set forth.”

The instruction upon this subject given in this case
invaded the province of the jury to make the comparison
the statute required to ascertain whether the negligence
of deceased was slight or more than slight. It placed a
burden upon appellants greater than the law imposed
and permitted a recovery not authorized by law. The
instruction was erroneous and prejudicial.

The judgment should be and it is reversed and the
cause is remanded to the district court for Hall County
for further proceedings according to law.

REVERSED AND REMANDED.

OLIVER ERSKINE ET AL., APPELLANTS, V. THE BOARD OF
REGENTS oF THE UNIVERSITY OF NEBRASKA, TRUSTEE,

ET AL., APPELLEES.
104 N. W. 2d 285

Filed July 1, 1960. No. 34672.

1. Wills: Estates. A devise which conveys property in fee simple,
to which are attached conditions for the violation of which a for-
feiture may be declared by contingent devisees, creates an estate
in fee simple subject to conditions subsequent.

2. Estates. Estates upon condition subsequent, which, after having
become fully vested may be defeated by a breach of condition,
are not favored in law.

3. Wills: Estates. Conditions subsequent contained in a devise of
real estate will be construed most strongly against contingent
devisees and a forfeiture will not be enforced unless clearly es-
tablished.

To constitute a breach of condition subsequent
in a devise relating to maintenance or use of the land conveyed,
there must be such neglect to comply as to indicate an intention
to disregard the condition.

In such a case it is not enough to show that
the letter of the condition is violated; it must appear that its
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true spirit and purpose have been intentionally disregarded by
the devisee.

AppEAL from the district court for Lancaster County:
Jou~n L. PoLk, JunGe. Affirmed.

Frederick J. Patz and Ralph H. Gillan, for appellants.

Cline, Williams, Wright & Johnson, Sam C. Zimmer-
man, and Robert E. Johnson, Jr., for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and Bosrauch, JJ.

CARTER, J.

This is a suit against the Board of Regents of the
University of Nebraska to recover possession of 320
acres of land which had been devised to such board by
the will of Cora E. Rogers, deceased, subject to speci-
fied conditions. Plaintiffs are named devisees of the
real estate in the event of the failure of the Board of
Regents to comply with the conditions attached to
the devise. Plaintiffs alleged a failure of compliance on
the part of the Board of Regents and asserted title to
the lands as contingent devisees. The trial court found
that the Board of Regents had complied with the terms
of the will of Cora E. Rogers, deceased, and dismissed
the petition at plaintiffs’ costs. The plaintiffs have
appealed.

The evidence shows that Cora E. Rogers died on June
29, 1945, leaving a will by which the lands involved
herein were devised to the Board of Regents for use
as an experimental farm for the promotion of agricul-
ture and for the benefit of students attending the Col-
lege of Agriculture of the University of Nebraska. The
portion of the will involved in this litigation provides:
“Said agricultural lands shall be known as the ‘Rogers
Memorial Farm’, a memorial to both my son and hus-
band, and shall be enclosed with a fence of suitable per-
manent construction, using concrete posts with a gateway,
or gateways, suitably marked with said name; said lands
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shall be operated by said Trustees as an experimental
farm for the promotion of agriculture and the benefit of
students attending the College of Agriculture of the
University of Nebraska. The Board of Regents of the
University of Nebraska shall provide, out of the income
from said property, two scholarships in the College of
Agriculture of not less than Five Hundred Dollars ($500.-
00) annually. Said Trustees shall have no power or
authority or right to ever sell or mortgage said farm,
or contract any debt, or debts, of any kind or nature
whatsoever, which shall ever for any reason whatso-
ever divert said trust from the purpose herein deter-
mined, and the property herein set aside for said trust
shall never be subject to any mortgage, mechanics’
lien or other encumbrance, lien or devise of any na-
ture whatsoever. Said Trustees shall keep the farm in
good state of cultivation.

“In the event of any attempted sale, lease or mort-
gage of said property, or failure to carry out any of the
above requests, or in the event The Board of Regents
of the University of Nebraska do not accept said gift
within six (6) months from and after my death, said
farm shall go to the following named persons, to be
divided share and share alike: * * *”

Plaintiffs contend that the Board of Regents failed
to erect a gateway with suitable markings in accordance
with the terms of the will. The evidence shows that
identical pylons were erected on each side of the entrance
to the farm. Each pylon was approximately 8 feet
wide, 3 feet thick, and 6 feet high, with Indiana lime-
stone bases and capstones. The pylons were faced on
all four sides with cherry red face brick. A white
marble plaque was placed on the face of each pylon,
each of which was approximately 26 inches by 16 inches.
The plaque on the left pylon was inscribed “ROGERS
MEMORIAL FARM UNIVERSITY OF NEBRASKA.”
The plaque on the right pylon was inscribed “GIVEN BY
CORA E. ROGERS IN MEMORY OF EDGAR A.
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ROGERS HUSBAND EDWARD ALFRED ROGERS
SON.” The gateway was landscaped with trees and
shrubs. The structures clearly are in accordance
with the terms of the will. The contention that
noncompliance was established because a swinging gate
was not installed or fences built up to the pylons
is without merit. The purpose of the gateway was
to indicate to the public the gift of the farm as a
memorial to the husband and son of the deceased.
The structures fully accomplished the purpose of the
deceased as disclosed by the provisions of her will.

The plaintiffs assert that the Board of Regents failed
to enclose the farm with a fence of suitable permanent
construction and use concrete posts, as prescribed by the
will. The evidence shows that the land was fenced and
concrete posts used. The fence has been maintained
with concrete posts except for one 330-foot section on
the east side of the land. This section of the fence was
in the area where surface waters drained from the land
and is subject to flooding after heavy rainfall. Concrete
posts were found to be impractical and steel posts were
used as replacements in this section of the fence. While
the use of steel posts in this section of the fence was
not literally in compliance with the provision of the will
it is a substantial compliance under the existing condi-
tions and is insufficient to require a forfeiture of the
devise to the Board of Regents. We find the evidence
concerning the construction of the fence to be insuffi-
cient to sustain a forfeiture of the devise to the Board
of Regents for a breach of the condition contained in
the will.

Plaintiffs assert a violation of the condition in the
will that two scholarships in the College of Agriculture
of not less than $500 shall be provided annually. Wheth-
er or not this provision means two scholarships totalling
$500 annually, or two scholarships of $500 each, is not
clear. In any event, a forfeiture will not ordinarily be
.declared where the trustee in good faith adopts one of
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two interpretations equally reasonable. The evidence
shows that scholarships were not granted the first 2
years after the Board of Regents took possession of the
land, the income from the farm being used to meet other
conditions of the will. In 1948 two scholarships of $250
each were granted, although one-half of one scholarship
was not paid because of the graduation of the grantee
at mid-year. No scholarships were granted in 1949.
In 1950 two scholarships of $250 each were granted. In
1951 and each year thereafter two scholarships of $500
each have been granted. While the records show that in
the early years of the trust there were no scholarships
granted, or were granted in an amount less than $500,
two scholarships of $500 each have been granted since
1951. After reviewing all the evidence dealing with
the facts and circumstances, and the lapse of almost 10
years since the claimed breaches of condition, we con-
clude that the evidence will not sustain a forfeiture. The
evidence shows that expenses exceeded income during
the period from 1946 to 1957. While it is true that such
expenses include many items of capital investment, we
cannot say that the Board of Regents intentionally or
willfully violated the scholarship provision of the will.
There has been a substantial compliance with this con-
dition of the will and actual compliance for the last
10 years. Under such a situation a forfeiture will not
be declared.

The evidence shows that the scholarships were limited
to senior men in the College of Agriculture for several
years and then made available to men students in their
senior and junior years. Plaintiffs contend this to be
a violation of the will. We point out that the will does
not specify the class of students eligible to receive
these scholarships. It was clearly left to the discretion
of the Board of Regents to make this determination. The
evidence shows that the granting of these scholarships
was integrated into other scholarship programs. It
shows, also, that the Board of Regents deemed it advis-
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able to limit the scholarships to students who had already
made good records in the College of Agriculture and who
were more certain to complete the course and make con-
tributions to the scientific development of agriculture
in the state. We find that the limiting of scholarships
to senior and junior men students is based on reasonable
considerations and clearly within the terms of the will.

The primary contention advanced by the plaintiffs is
that the Board of Regents has not used the farm as an
experimental farm for the promotion of agriculture, or
used it for the benefit of students attending the College
of Agriculture, or kept the farm in a good state of cul-
tivation, all as required by the terms of the will. The
record is replete with evidence on these subjects, expert
and otherwise. We shall limit our discussion fo a general
consideration of the evidence and the findings to be
made therefrom.

Prior to the time the Board of Regents took possession
of the farm under the terms of the devise it was used
for the growing of corn, wheat, oats, and what is usually
termed row crops. The Board of Regents discovered
that the land, which was rolling in character, was subject
to erosion by surface waters. It was determined that
there had been a loss of top soil in excess of 25 percent
on a substantial portion of the land and that the top
soil was progressively being depleted. The Board of
Regents, acting through the College of Agriculture, there-
upon requested the services of the United States Depart-
ment of Agriculture Soil Conservation Service in de-
veloping a comprehensive conservation program. The
topography of the land was examined, the extent of
the erosion determined, and the degree of the depletion
of the top soil carefully estimated. From this a plan
of conservation was formulated. In March 1946 a con-
tract was entered into with the Lancaster Soil Conserva-
tion Service for the carrying out of the plan of conser-
vation agreed upon. This included a terracing of the
slopes, the elimination of gullies and drainage ditches
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not required, the grassing of remaining waterways, and
the planting of grasses to build up the soil and resist
further depletion by erosion.

Pursuant to the plan agreed upon and the advice of
technicians in farm-land conservation and soil structure
and fertility, a program of terracing was carried out.
The number of gullies was thereby decreased from 11
to 3. The remaining 3 were grassed to prevent washing.
The lands with top-soil loss were planted to brome grass
and alfalfa. In 1948 the planting of brome grass and
alfalfa was commenced and its planting progressively
increased to 178 acres. From 1952 to 1955 the number
of acres of brome grass and alfalfa remained at this
amount. Subsequent to 1955 a system of crop rotation
was commenced which reduced the acreage of brome
grass and alfalfa and increased the acreage in annual
crops. In 1958 the amount of brome grass and alfalfa
was 109 acres and the amount of annual crops was 156
acres. The record is replete with evidence that the
planting of brome grass and alfalfa to eliminate the ero-
sion of the land and to build up the top soil was a proper
conservation practice necessary to be followed if the
farm was to reach its potential productivity.

The necessity for the planting of brome grass and
alfalfa having been determined as the proper means
for building up the soil resources and productiveness of
the farm, the Board of Regents concluded that the farm
should be used as an experiment farm for a beef cattle
breeding research program. The considerations for
this conclusion were the importance of the beef cattle
industry in this state, the need of facilities for beef
cattle breeding research, and the necessity for keeping
a large portion of the farm in grass. With this end in
view the farm was stocked with beef cattle and the farm
devoted mainly to beef cattle breeding research.

The plaintiffs do not deny that the farm is being used
as an experimental farm for beef cattle breeding re-
search. They do contend that the farm has not been
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kept in a good state of cultivation in accordance with
the condition attached to the devise. There is little
dispute in the facts, the issue hinging largely on the
meaning of the term “good state of cultivation,” as used
in the will. The issue in turn resolves itself into the
question as to whether or not the seeding of land to
brome grass and alfalfa is in keeping with the require-
ment that the farm be kept in a good state of cultivation.

It is our conclusion that a good state of cultivation as
used in the will is synonymous with good husbandry.
It includes good management and care, and usually,
but not always, implies the planting of annual crops.
The terracing of lands, the preparation of seed beds,
the application of fertilizers, and the harvesting of crops,
whether annual crops or perennial grasses such as brome
grass and alfalfa, is a cultivation of the land within the
meaning of a “good state of cultivation” as used in the
will. The plaintiffs assert that to cultivate land means
to stir or turn the soil annually and that the planting
of non-native grasses is violative of the condition. The
evidence indicates that the word cultivation does have
such a colloquial usage. But the meaning of cultiva-
tion as shown by its dictionary definition and its ordi-
nary use in the field of science in agriculture indicates
a much broader meaning. It connotes a directed use
of land as contrasted to its use in its natural state. So
defined, the planting of grasses for the purposes here-
tofore detailed is a cultivation of the land. The evi-
dence is clear that under this definition the farm has
been maintained in a good state of cultivation.

The evidence is not disputed that the research data
accumulated by the use of the farm as a beef cattle
breeding research experiment station has been for the
benefit of students attending the College of Agriculture.
Students have inspected the farm and the experiments
being carried on. Cattle have on occasion been removed
to the College of Agriculture campus for instructional
purposes. In addition thereto the farm has been used
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to instruct students in proper conservation practices and
soil building, the use of grass cover to eliminate or
decrease erosion, the root structure of various grasses,
particularly brome grass and alfalfa, and the resulting
benefits to depleted soil. The evidence clearly dem-
onstrates that the farm was used for the benefit of stu-
dents attending the College of Agriculture. It can hard-
ly be disputed, as the evidence shows, that cattle rais-
ing is an agricultural pursuit and within the meaning
of the expression “promotion of agriculture,” as that
term is used in the will.

The plaintiffs take the position that the income from
the farm has been reduced by the seeding of a large
part of the land to brome grass and alfalfa. Plaintiffs
frankly admit that they do not believe in conservation
programs and infer that the conditions of the will have
been violated because of the departure from the tra-
ditional manner in which the land had been farmed
previous to its devise to the Board of Regents. The
designation of the farm as an experiment station im-
plies changes in the method of operation and negates
any idea that it was to be operated primarily for in-
come purposes. It is evident from the terms of the de-
vise that the main purposes of the testatrix were to
provide a suitable memorial to her son and husband
who had predeceased her, and to have the land used
for the promotion of agriculture and for the benefit
of students at the College of Agriculture. The specific
use to which it was to be put within the general use
prescribed was not designated. The specific use was
left to the judgment of the Board of Regents. We
conclude that the Board of Regents has substantially
complied with the terms of the devise and accomplished
the purposes of the testatrix as set forth in the will.
Such being true, no basis for a forfeiture of the devise
exists.

The foregoing conclusions are supported by the fol-
lowing rules of law: A devise which conveys property
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in fee simple to which are attached conditions for the
violation of which a forfeiture may be declared by con-
tingent devisees, creates an estate in fee simple subject
to conditions subsequent. Ohm v. Clear Creek Drainage
Dist., 153 Neb. 428, 45 N. W. 2d 117. Estates upon con-
dition subsequent, which, after having become fully
vested may be defeated by a breach of condition, are
not favored in law. Such condition will be liberally
construed to avoid a forfeiture. Majerus v. Santo, 143
Neb. 774, 10 N. W. 2d 608; Plummer v. Fie, 167 Neb.
367, 93 N. W. 2d 26. To constitute a breach of condi-
tion subsequent in a devise as to maintenance or use of
land conveyed, there must be such neglect to comply as
to indicate an intention to disregard the condition. Bur-
rows v. Madison Park & Pleasure Drive Assn., 177 Wis.
639, 189 N. W. 535; St. Clara College v. City of Madi-
son, 250 Wis. 538, 27 N. W. 2d 745; Koonz v. Joint School
Dist. No. 4, 256 Wis. 456, 41 N. W. 2d 616. It is not
enough to show that the letter of the condition is vio-
lated, but it must appear that its true spirit and pur-
pose have been intentionally disregarded by the devisee.
Rose v. Hawley, 141 N. Y. 366, 36 N. E. 335.

_ Under these fundamental rules, and the facts and
circumstances shown by the evidence, we conclude, as
did the trial court, that the Board of Regents has sub-
stantially complied with the conditions imposed on it
by the will of Cora E. Rogers and that no basis exists
for a forfeiture of the estate devised to such board.

AFFIRMED.
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IN RE APPLICATION OF GEORGE NEUSWANGER ET AL.
GEORGE NEUSWANGER ET AL., APPELLEES, v. EARL HOUK,
DOING BUSINESS AS WESTERN NEBRASKA TRANSPORT

SERVICE ET AL., APPELLANTS.
104 N. W. 2d 235

Filed July 1, 1960. No. 34725.

1. Constitutional Law: Public Service Commissions. The power
of the Nebraska State Railway Commission to regulate common
carriers is derived from Article IV, section 20, of the Constitu-
tion. Such powers are plenary and self-executing in the ab-
sence of specific legislation on the subject.

Where the Legislature enacts specific legis-
lation implementing Article IV, section 20, of the Constitution,
the Nebraska State Railway Commission is subject to and gov-
erned by the provisions of such enactment.

3. Public Service Commissions: Appeal and Error. The Nebraska
State Railway Commission is clothed with legislative, admin-
istrative, and judicial powers, and this court has jurisdiction
to review the orders and regulations of the commission on appeal.

On an appeal to the Supreme Court from an
order of the Nebraska State Railway Commission administra-
tive or legislative in nature, the only questions to be determined
are whether the commission acted within the scope of its
authority and if the order complained of is reasonable and not
arbitrarily made.

5. Public Service Commissions: Motor Carriers. Should the Ne-
braska State Railway Commission, after hearing, revoke, change,
or suspend the certificate of public convenience and necessity,
it must do so for willful failure to comply with the provi-
sions of the act or with any lawful rule or regulation of the
commission promulgated thereunder, or with any term, condi-
tion, or limitation of such permit or certificate. § 75-238,

R. R. S. 1943.

6. The term “willful failure,” as used in sec-
tion 75-238, R. R. S. 1948, is such behavior through acts of com-
mission or omission which justifies a belief that there was an
intent entering into and characterizing the failure complained of.

9. Where an application is made for the transfer

of operating rights under the provisions of section 75-240,
R. R. S. 1943, the question of whether or not such operating
rights are dormant, within the meaning of the foregoing stat-
ute, relates to the time the application is made, a hearing is
held thereon, and for a reasonable length of time immediately
prior thereto.
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Where a certificate of public convenience and
necessity is not dormant it may be transferred on approval of
the Nebraska State Railway Commission under reasonable rules
and regulations to be prescribed by it, (1) if the transfer will
be consistent with public interest, (2) if it will not unduly re-
strict competition, and (8) if the transferee is fit, willing, and
able to perform the service proposed. § 75-240, R. R. S. 1943.
In determining the issue of public convenience
and necessity, in cases where new or extended operating rights
are sought, controlling questions are whether the operation
will serve a useful purpose responsive to a public demand or
need; whether this purpose can or will be served as well by
existing carriers; and whether it can be served by applicant in
a specified operation without endangering or impairing the
operations of existing carriers contrary to the public interest.

ArpPEAL from the Nebraska State Railway Commission.
Affirmed in part, and in part reversed.

Viren, Emmert, Hilmes & Gunderson, C. J. Burrill,
Eleanor Knoll Swanson, Nelson, Harding & Acklie, Rob-
ert S. Stauffer, Robert E. Powell, and Stern & Harris, for
appellants.

Jack Devoe and James E. Ryan, for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and Bosraucs, JJ.

WENKE, J.

This is an appeal from the Nebraska State Railway
Commission, hereinafter referred to as the commission.
Harold Johnson, who then held certain operating au-
thority from the commission to haul petroleum products
in intrastate commerce as a motor common carrier, did,
on September 30, 1958, file an application with the com-
mission seeking to acquire, by transfer, some of the
operating rights then held by George Neuswanger as a
motor common carrier, which rights are described as
follows: “Petroleum products, irregular routes between
Superior, on the one hand, and, on the other hand, points
generally throughout Nebraska.” George Neuswanger
joined in the application. Attached to the application
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is a contract entered into by the above parties, dated
September 23, 1958, wherein Neuswanger agrees to
sell to Johnson the foregoing operating rights and to
fully cooperate in seeking to obtain a transfer thereof
to him.

On the same day, and accompanying the application
for transfer, Johnson filed an application with the
commission seeking an extension of the authority sought
to be acquired, provided the commission approved the
transfer thereof to him. The extension he requested is
as follows: “for the transportation of petroleum prod-
ucts from all producing, refining, distributing and load-
ing points within the State of Nebraska to points gen-
erally throughout Nebraska.”

Thereafter, on November 11, 1958, the commission
entered an order citing the applicant in Application No.
M-2142, George Neuswanger of Alliance, Nebraska, to
appear and show cause, if any there be, why an order
should not be entered suspending, changing, or revoking
in whole or in part the certificate of public convenience
and necessity which had been issued to him, which
charge and certificate will be more fully set out here-
inafter.

A time and place was set by the commission for hear-
ing these matters and notice was given thereof to all
parties interested therein. In response to such notice
eight holders of operating authority from the commis-
sion to haul petroleum products in intrastate commerce
in Nebraska as motor common carriers, most of which
authority is on a general or statewide basis, intervened
in support of the order to show cause. They also filed
protests contending, for various reasons therein set
forth, which are sufficient to raise the issues hereinafter
discussed, that the commission should not grant Harold
Johnson his requests. These objectors are Basin Truck
Company, Denver, Colorado; Preisendorf Transport, Inc.,
Grand Island, Nebraska; Ruan Transport Corporation;
R. B. “Dick” Wilson, Inc., of Nebraska; Wheeler Trans-
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port Service, Inc.; Melton Transport Company of Ne-
braska; Earl Houk, doing business as Western Nebraska
Transport Service, Scottsbluff, Nebraska; and Herman
Bros., Inc.,of Omaha, Nebraska.

A consolidated hearing was had on these matters be-
fore an examiner on January 6, 1959. The examiner
thereafter, on January 21, 1959, filed a report with the
commission, dated January 19, 1959, wherein he
recommended that the order to show cause that was
issued by the commission against George Neuswanger
should be vacated; that the transfer requested by John-
son should be approved; and that the authority so trans-
ferred should be extended in the manner requested. All
eight of the protesting carriers filed exceptions to the
examiner’s report and to his recommendations therein
contained. These exceptions the commission overruled.
The commission then found the order to show cause,
which it had previously issued against George Neus-
wanger, should be vacated and so ordered; it found that
Harold Johnson should be authorized to acquire the
operating rights held by George Neuswanger, which
have been hereinbefore set forth, since the transfer
thereof to Johnson would be consistent with the public
interest and would not unduly restrict competition, and
it ordered such operating rights transferred to Johnson
to be consolidated with the authority he already held,
cancelling his old certificate and ordering a new certifi-
cate to be issued covering such consolidated authority.
The commission also found that the present and future
public convenience and necessity require the extension
of the authority sought to be transferred to the extent
requested, and that. doing so would not result in any
new or different service or operation as to the territorial
scope than that which is or may be rendered or engaged
in by the respective parties under their present author-
ity. Based on such findings it ordered such extended
authority to be included in the new certificate which it
ordered to be issued to Johnson. All eight protesting
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carriers filed motions for rehearing and reconsideration.
This appeal was taken by them from the overruling
thereof. o

For convenience we shall herein refer to Harold John-
son as either Johnson or appellee; to George Neuswanger
as Neuswanger; and to the eight motor common carriers
who intervened and protested as either appellants. or
protesting carriers.

Appellee contends that in certain respects the appel-
lants’ assignments of error do not meet the requirements
of our Revised Rules. Applicable to this contention is
the following: ‘“Under section 25-1919, R. R. S. 1943,
and Revised Rules of the Supreme Court, Rule 8a2(4),
consideration of the cause on appeal is limited to errors
assigned and discussed, except that the court may, at
its option, note a plain error not assigned.” Zych v. Zych,
165 Neb. 586, 86 N. W. 2d 611. We have examined ap-
pellants’ briefs in this respect and find the contention
made to be without merit.

In view of Johnson’s status as a holder of authority
to operate as a motor common carrier in intrastate com-
merce in Nebraska, section 75-240, R. R. S. 1943, has ap-
plication to these proceedings. As stated in Burlington
Truck Lines, Inc. v. Brown Transfer, ante p. 331, 102 N.
W. 2d 450: ‘““An application to the Nebraska State Rail-
way Commission for the transfer of valid intrastate ope-
rating rights from one common carrier to another is
properly instituted under section 75-240, R. R. S. 1943.”

There are three phases of this proceeding, each of
which requires separate consideration. However, in
view of the contentions made by the parties in regard
thereto, it would be well to set out some general prin-
ciples which are applicable to appeals from the com-
mission.

“The power of the Nebraska State Railway Commis-
-sion to regulate common carriers is derived from Article
IV, section 20, of the Constitution. Such powers are
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plenary and self-executing in the absence of specific
legislation on the subject. :

“Where the Legislature enacts specific leglslatlon im-
plementing Article IV, section 20, of the Constitution,
the Nebraska State Railway Commission -is subject. to
and governed by the provisions of such enactment.” In
re Application of Richling, 154 Neb. 108, 47 N. W. 2d
413. See, also, R. B. “Dick” Wilson, Inc. v. Hargleroad,
165 Neb. 468, 86 N. W. 2d 177; In re Application of Ney-
lon, 151 Neb. 587, 38 N. W. 2d 552; Moritz v. Nebraska
State Railway Commission, 147 Neb. 400, 23 N. W. 2d
545; In re Application of Hergott, 145 Neb. 100, 15. N.
W. 24 418.

“The railway commission is clothed with legislative,
administrative and judicial powers, and * * * this court
has jurisdiction to review the orders and regulations of
the commission on appeal.” Publix Cars, Inc. v. Yellow
Cab & Baggage Co., 130 Neb. 401, 265 N. W. 234.

“On an appeal to the Supreme Court from an order
of the Nebraska State Railway Commission adminis-
trative or legislative in nature, the only questions to
be determined are whether the Nebraska State Rail-
way Commission acted within the scope of its authority
and if the order complained of is reasonable and not
arbitrarily made.” In re Application of Neylon, supra.
As stated in Furstenberg v. Omaha & C. B. St. Ry. Co,,
132 Neb. 562, 272 N. W. 756: “Where the action of the
railway commission is not unreasonable or arbitrary and
does not exceed its powers or violate a rule of law, this
court will not interfere with its findings of fact for the
reason that they involve administrative and legislative
rather than judicial questions.” And, in Caudill v. Ly-
singer, 161 Neb. 235, 72 N. W. 2d 684, we said: “The
question of whether or not action is unreasonable and
arbitrary is of course one of fact.” See, also, Preisen-
dorf Transp., Inc. v. Herman Bros., Inc,, 169 Neb. 693
100 N. W. 2d 865.

On November 11, 1958, the commission ordered Neus—
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wanger * * {0 appear before an Examiner of the
Commission in the Commission Hearing Room, Capitol
Building, Lincoln, Nebraska at 9:30 a. m. on Tuesday,
January 6, 1959, to show cause, if any there be, why
said certificate of public convenience and necessity * * *
should not be suspended, changed or revoked for will-
ful failure to comply with the provisions of Sections
75-222 to 75-250, R. R. S. 1943, as amended, with the
lawful orders, rules, and regulations of said certificate
including the specific counts more fully set forth in
Appendix B hereto, * * *.” Appendix “B” is as follows:
“Specific Counts: 1. Cessation of operations and dis-
continuance of service contrary to General Order 81,
section (9)(a).”

Provisions of section (9)(a) of General Order 81 are
as follows: “(9) Failure of carriers to obtain Com-
mission approval to: (a) Discontinue, either in whole
or in part, service authorized under a certificate or
permit.”

Section 75-238, R. R. S. 1943, provides, in this respect,
as follows: “Permits and certificates shall be effective
from the dates specified therein, and shall remain in
effect until terminated as herein provided. Any such
permit or certificate may, upon application of the holder
thereof, in the discretion of the State Railway Commis-
sion, be revoked or may, upon complaint or on the com-
mission’s own initiative, after notice and hearing, be
suspended, changed or revoked in whole or in part,
for willful failure to comply with any of the provisions
of sections 75-222 to 75-250, or with any lawful order,
rule or regulation of the commission promulgated there-
under, or with any term, condition or limitation of such
permit or certificate.”

We said in In re Application of Resler, 154 Neb. 624,
48 N. W. 2d 718, that: “‘“* * * should the commission,
after hearing, revoke, change or suspend the certificate,
it must do so for willful failure to comply with the pro-
visions of the act or with any lawful rule or regulation
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of the commission promulgated thereunder, or with
any term, condition or limitation of such permit or cer-
tificate.””” And in Union Transfer Co. v. Bee Line Motor
Freight, 150 Neb. 280, 34 N. W. 2d 363, it was said: “The
term ‘willful failure,” as used in section 75-238, R. S.
1943, is such behavior through acts of commission or
omission which justifies a belief that there was an in-
tent entering into and characterizing the failure com-
plained of.”’

Neuswanger, doing business as Nebraska Transport
Company, was originally granted a certificate of public
convenience and necessity by the commission on April
5, 1938, such certificate being granted to him pursuant
to his application designated by the commission as No.
M-2142. This authority was clarified by the commission
as of February 15, 1949, and its certificate issued to
Neuswanger as of that date describes his operating rights
as follows: “Commodities generally, except those re-
quiring special equipment. ROUTE OR TERRITORY
AUTHORIZED: Irregular routes between points in
counties of Box Butte, Morrill, Scotts Bluff, Dawes, Sioux
and Sheridan, on the one hand, and, on the other hand,
Omabha, Lincoln, Superior and points generally through-
out the state. SERVICE AND ROUTE OR TERRITORY
AUTHORIZED: Petroleum products between Supe-
rior, on the one hand, and, on the other hand, points
generally throughout the state of Nebraska.” It is the
latter part of this authority that is here involved.

The authority here sought to be acquired by John-
son from Neuswanger was leased by Neuswanger, with
the commission’s approval, to Fred Worm of Ord, Ne-
braska, doing business as Worm Transport Company,
from February 10, 1949, to April 1, 1955. Just what
operations Worm conducted thereunder the record does
not show. Although Neuswanger said he solicited busi-
ness during the period from April 1, 1955, to February
1, 1957, there is no evidence to show that any operations
were carried on under this authority during that period.
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Beginning with -February 1957, Neuswanger entered in-
to a lease agreement, approved by the commission,
with H. H. Edwards of North Platte. The equipment
leased by Neuswanger from Edwards consisted of a
truck-tractor and trailer. During the period from Feb-
ruary 1957 through September 1958, the evidence shows
this unit, which was driven by Edwards, was used to
haul 140 loads of petroleum products from the Champlin
Oil Company’s refinery at Superior, Nebraska, to points
in Nebraska as follows: 134 loads to Larson Service
at Gothenburg; 2 loads to City Oil Co. at Harvard; 2
loads to Porter Oil Co. at Sidney; 1 load to Mayers’
Service at North Platte; and 1 load to Sears Service at
Auburn. Edwards solicited and obtained all of this
business except the 2 loads delivered to Sidney, which
orders were obtained by Neuswanger. This operation
continued and was in effect at the time of the hearing
although no evidence was introduced to show the ex-
tent thereof during the months of October, November,
and December of 1958, and up to January 6, 1959, the
date of hearing. Under this situation we cannot say
the commission was wrong in vacating its order to show
cause for the evidence adduced fails to show that Neus-
wanger willfully ceased or discontinued to offer his serv-
ices to those who desired them and, if they did, that
he failed to perform the services requested insofar
as his operating authority permitted. Consequently
there was no need to obtain the commission’s approval
to discontinue such service either in whole or in part
and Neuswanger was therefore not guilty of violating
section (9)(a) of the commission’s General Order 81.
There was also no evidence adduced to show any willful
failure on the part of Neuswanger to observe and com-
ply with the provisions of sections 75-222 to 75-250,
R. R. S. 1943, or with the terms, conditions, or limita-
tions of his certificate, or with the lawful orders, rules,
and regulations of the commission promulgated under
the foregoing statutes. In view thereof we can only
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come to the conclusion that the commission was right in
vacating its order to show cause. See, Caudill v. Ly-
singer, supra; Houk v. Peake, 162 Neb. 717, 77 N. W
2d 310.

The second question involved is, was the authorlty
Johnson sought to acquire dormant? If it was then
the following provision of section 75-240, R. R. S. 1943,
would have application: “Provided, that if any of the
certificates or permits proposed to be merged or con-
solidated are dormant, the commission may approve an
application for consolidation or merger only upon proof
of and a finding that such merger or consolidation is
or will be required by the present and future public
convenience and necessity, in the same manner as pro-
vided in section 75-230; * * *.” See, also, Schmunk v.
West Nebraska Express, 159 Neb. 134, 65 N. W. 2d
386; Caudill v. Lysinger, supra. Under this proviso,
if the authority appellee sought to acquire was dormant,
the burden was on him to show that the transfer would
be required by the present and future public conven-
ience’ and necessity. See, Preisendorf Transp., Inc.
v. Herman Bros., Inc., supra; Schmunk v. West Nebraska
Express, supre; In re Application of Canada, 154 Neb.
256, 47 N. W. 2d 507.

We think the question of dormancy, in case where an
application is made for transfer of operating rights,
should be the same as where an order to show cause
has been issued based upon that ground. In Caudill v.
Lysinger, supra, we said: “It is conceded that there
was no cancellation and revocation of the certificate
in February 1952. Even if there had been evidence of
an order finding dormancy on February 1, 1952, it would
still be necessary to say that dormancy did not exist
at the time the order to show cause was issued and at
the time of the hearing.” Applying the foregoing here
we find the operating rights sought to be acquired by
Johnson were not dormant at the time he made apphca—
tion to the commission for the transfer thereof.
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In this situation the following language of section 75-
240, R. R. S. 1943, applies: “If, after such hearing, the
commission finds that the transaction proposed will be
consistent with the public interest and does not unduly
restrict competition and that the applicant is fit, willing
and able to properly perform the proposed service, it
may enter an order approving and authorizing such con-
solidation, merger, purchase, lease, operating contract
or acquisition of control of the properties, or any part
thereof, certificates or permits of the whole, or any
part thereof, upon such terms and conditions as it shall
find to be just and reasonable; * * *.”

We said in Caudill v. Lysinger, supra: * * where
a certificate is not dormant it may be transferred on ap-
proval of the commission under reasonable rules and
regulations to be prescribed by it, (1) if the transfer
will be consistent with public interest, (2) if it will
not unduly restrict competition, and (3) if the transferee
is fit, willing, and able to perform the service pro-
posed. § 75-240.02, R. S. Supp., 1953.” While the
above quotation refers to section 75-240.02, R. R. S.
1943, which controls when the party seeking the trans-
fer is not a motor common carrier, the provisions of sec-
tion 75-240, R. R. S. 1943, are in this respect the same.

There is no question but that Johnson is fit, willing,
and able to perform all services that the public may re-
quire under the operating authority he seeks to acquire
and consolidate with that which he already has. In
fact, the record shows he will undoubtedly furnish bet-
ter service than that which Neuswanger and his lessee
have, in the past, performed thereunder. Under this
situation we cannot say that the commission’s findings
that the proposed transfer will be consistent with the
public interest and will not unduly restrict competition
were unreasonable or arbitrary. In fact, it would seem
to be a desirable transfer from the public’s point of view.

The third phase of the litigation raises the question,
will the proposed extension of the operating rights

(1%
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transferred from Neuswanger to Johnson, when consol-
idated in Johnson with the operating rights he already
holds, result in a new or different service or operation
as to territorial scope than that which is or may be
rendered or engaged in by the respective parties under
the authority as it existed prior thereto and, if so, did
appellee establish that such extended rights will be re-
quired by the present and future public convenience and

necessity?
Section 75-240, R. R. S. 1943, provides, in this re-
spect, as follows: “* * * and provided further, that if

the proposed merger or consolidation of the certificates
or permits will permit or result in a new or different
service or operation as to territorial scope than that
which is or may be rendered or engaged in by the re-
spective parties, * * * the commission may approve
such an application for merger or consolidation only
upon the basis of proof of and a finding that the pro-
posed merger or consolidation is or will be required
by the present and future public convenience and nec-
essity, in the same manner as provided in section 75-230.”

The commission found that the transfer will not re-
sult in a new or different service or operation as to the
territorial scope than that which is or may be rendered
or engaged in by the respective parties under the au-
thority as it existed in the parties prior to the transfer.
That such a finding is wrong, and therefore unreason-
able and arbitrary, is made self evident by reading
the certificates of public convenience and necessity
held by Neuswanger and Johnson prior to the transfer
of a part of Neuswanger’s rights to Johnson, and the
extension of the authority so transferred. The rights
held by Neuswanger at the time the application to trans-
fer was made have already been set forth herein. Those
then held by Johnson were as follows:

“A. SERVICE AUTHORIZED: Petroleum and pe-
troleum products, except crude oil and anhydrous am-
monia; in bulk in tank vehicles.
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“ROUTE OR TERRITORY AUTHORIZED: From all
producing, refining, distributing and loading points
within the State of Nebraska as points of origin, to
O'Neill, Atkinson, Stuart, Bassett, Springview, Long
Pine, Ainsworth, Johnstown, Cody, Merriman, Gordon,
Hay Springs, Chadron and Valentine, as points of desti-
nation, with return of rejected shipments authorized,
over irregular routes.

“B. SERVICE AUTHORIZED: Liquified petroleum
gas in bulk in tank vehicles.

“ROUTE OR TERRITORY AUTHORIZED: From all
producing, refining, distributing and loading points
within the State of Nebraska as points of origin to points
and places in Nebraska on and West of U. S. 183, as
points of destination, with return of rejected shipments
authorized.

“C. SERVICE AUTHORIZED: Liquid petroleum
products in bulk in tank trucks.

“ROUTE OR TERRITORY AUTHORIZED: From all
refining and distributing points in Nebraska, as points of
origin, to Springview, Valentine, and Crookston, as points
of destination, with return movement of rejected ship-
ments only, over irregular routes.”

The extension would permit Johnson to engage in
statewide transportation of petroleum products as a
motor common carrier as to both points of origin and
destination, operating rights which neither Johnson nor
Neuswanger held. That Johnson so understood his ap-
plication is made clear by his testimony, for he testi-
fied if the extended rights were granted he intended to
start service on a statewide basis.

We come then to the question, did appellee establish
that the extended service will be required by the pres-
ent and future public convenience and necessity, such
burden being on him? See Preisendorf Transp., Inc.
v. Herman Bros., Inc.,, supra. Before discussing this
question it is well to restate some principles governing
the commission’s regulation of services in the field of
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intrastate commence, as set forth in our opinions. In
Furstenberg v. Omaha & C. B. St. Ry. Co., supra, we
said: “Justice Brandeis, in speaking of the necessity
for regulation of public utilities or business affected with
the public interest and certificates of convenience and
necessity therefor, expressed the modern view in a dis-
senting opinion in New State Ice Co. v. Liebmann, 285
U. S. 262, when he said: ‘The purpose of requiring it
is to promote the public interest by preventing waste.
Particularly in those businesses in which interest and de-
preciation charges on plant constitute a large element
in the cost of production, experience has taught that
the financial burdens incident to unnecessary duplica-
tion of facilities are likely to bring high rates and poor
service. There, cost is usually dependent, among other
things, upon volume; and division of possible patronage
among competing concerns may so raise the unit cost of
operation as to make it impossible to provide adequate
service at reasonable rates. The introduction in the
United States of the certificate of public convenience
and necessity marked the growing conviction that under
certain circumstances free competition might be harm-
ful to the community and that, when it was so, absolute
freedom to enter the business of one’s choice should
be denied’ As to common carriers, this is the very
foundation and the only reason ever given for the re-
quirement of certificates of convenience and necessity.”
And in Publix Cars, Inc. v. Yellow Cab & Baggage Co.,
supra, this court said: “It must be borne in mind that
it is not the policy of the law in the regulation and
control of public utilities to promote competition between
common carriers as a means of providing service to
the public. The policy is that through regulation of an
established carrier or carriers occupying a given field
and protecting it from competition it may be able to
serve the public more efficiently and at a more reason-
able rate than would be the case if other competing
businesses were authorized to serve the public in the
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same territory. * * * The rule undoubtedly is that exist-
ing carriers shall receive a fair measure of protection
against ruinous competition. * * * TUnder this theory,
certificates of convenience and necessity should be
granted, if any are to be granted, to existing carriers
if they are able to show their ability to furnish the
required service to the public, on the theory that exist-
ing investments should first be protected, everything
else being substantially equal.” See, also, In re Appli-
cation of Canada, supra.

Out of these principles has come a yardstick by which
we have measured this question in cases where new
or extended operating rights are sought. It is as fol-
lows: “In determining the issue of public convenience
and necessity, controlling questions are whether the
operation will serve a useful purpose responsive to a
public demand or need; whether this purpose can or
will be served as well by existing carriers; and whether
it can be served by applicant in a specified operation
without endangering or impairing the operations of ex-
isting carriers contrary to the public interest.” In re
Application of Moritz, 153 Neb. 206, 43 N. W. 2d 603.
See, also, Preisendorf Transp., Inc. v. Herman Bros.,
Inc., supra; Houk v. Peake, supra; Schmunk v. West
Nebraska Express, supra.

The evidence shows appellants are all motor com-
mon carriers of petroleum products actively operating
in Nebraska in intrastate commerce under authority,
most of which is on a statewide basis, issued to each of
them by the commission; that they actively solicit busi-
ness in various ways over the entire state and can
handle more business than they now have with the
equipment and terminal facilities they presently possess
agreeing, however, to get additional equipment if there
is need for them to do so; that the extension would au-
thorize new and competitive services in the same field
in which they are now operating for which services no
real need has been shown; that such new services would
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take from these protesting carriers some of the traffic
which they now have; that the services now rendered
by these protesting carriers in this field are adequate
and satisfactory; that there is no present need for addi-
tional services therein; and that the protesting carriers
will provide such additional equipment as is needed
to provide all the services the public needs in this field.
Under the evidence adduced we do not think there is
any real need for the additional services which could be
rendered under the extension authorized. We think
these services can and will be satisfactorily performed
by carriers already in the field. To permit these addi-
tional services in this same field of transportation would
endanger or impair the operations of carriers already
in that field. We hold, under the situation here pre-
sented, that the commission’s finding that the present
and future public convenience and necessity requires
an extension of the authority transferred is both unrea-
sonable and arbitrary and cannot be sustained.
Appellee, in his application, states: “That the source
of supply of petroleum products shifts from time to
time and because of this condition it has been the prac-
tice and policy of this Commission in recent years to
grant petroleum carriers authority to serve from all
producing, refining, distributing and loading points with-
in the state as points of origin.” He cites Houk v. Peake,
supra, and Johnson v. Peake, 163 Neb. 18, 77 N. W. 2d
670. It is true that in each of those cases we approved
the extension of the operating rights to cover sources
of origin of the product being transported, but the factual
situation therein, as to points of destination, was not
the same as herein and each case must stand or fall on
its own factual situation. We also call attention to the
fact that in Houk v. Peake, supra, we said: ‘“Herein,
applicant’s existing destination area has not been en-
larged and it is territory which has been theretofore
satisfactorily served by applicant in a field not occupied
by or adequately and satisfactorily served by protestants.
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A small portion of such territory has been served at
times few in number by two protestants who never have
actually occupied applicant’s field of destination but
would do so if future business then made it necessary and
profitable.” And, in Johnson v. Peake, supra, we said:
“Without question there are among the protesting car-
riers those who have intrastate authority to serve the
area involved. Some of them are presently serving cus-
tomers in the area involved. The larger of these carriers,
from the standpoint of business handled and equipment
available, do not maintain terminals nor equipment in
the area involved. Two of them offered evidence that
they were ready, willing, and able to establish terminals
and maintain equipment in the area involved and to
render the newly required service. They, however, ob-
viously were not ready or willing to do so until it ap-
peared to be economically feasible. The evidence is
ample to sustain the commission’s finding that existing
authorized intrastate carriers have been unwilling and
have failed to furnish the adequate and satisfactory
service in the area that the business requires.” It thus
becomes evident that the factual situation in these two
cases presented an entirely different picture as to what
service the motor common carriers in the field had been
rendering or under what condition they were willing
to render additional service. We do not think the hold-
ings in these cases are controlling here.

We have come to the conclusion that the order of
the commission vacating its order to show cause, which
it had caused to be issued against Neuswanger, should
be affirmed; that its order granting the application of
Johnson to have transferred to him certain of the operat-
ing rights held by Neuswanger, which Neuswanger
had agreed to sell to Johnson, and have the same con-
solidated with operating rights already held by Johnson
should be affirmed; but that the order of the commis-
sion extending the operating rights so transferred to
and consolidated in Johnson’s certificate of public con-
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venience and necessity should be vacated and set aside.
It is so ordered. All costs are taxed to appellee. '
AFFIRMED IN PART, AND IN PART REVERSED.

STATE oF NEBRASKA, APPELLEE, V. ROBERT CLYDE SEATON

ET AL., APPELLANTS.
103 N. W. 2d 833

Filed July 1, 1960. No. 34738.

1. Recognizances. In a criminal case where a recognizance has
been forfeited such forfeiture may be set aside upon such con-
ditions as the court may impose, if it appears that justice does
not require the enforcement of the forfeiture.

2. Bail. The authority of the district court to remit a part or all
of the penalty of a bail bond is a sound discretion to be exer-
cised not arbitrarily or capriciously but with regard to what
is right and equitable under the circumstances and the law,
directed by reason and conscience to a just result.

Excessive bail is prohibited by the Constitutions of the
United States and of the State of Nebraska.

4. Appeal and Error. In appeals in equity from the district court
to the Supreme Court, wherein a review of facts is required, it
is the duty of the Supreme Court to try the issues of fact de
novo and reach an independent conclusion as to what findings
are required without reference to the conclusion reached in the
district court.

5. Bail: Appeal and Error. A proceeding the purpose of which
is to seek a remission of forfeiture of bail bond. is equitable in
character and on appeal to the Supreme Court, if an issue of
fact is involved, is to be tried de novo and an independent con-
clusion reached.

ApPEAL from the district court for Douglas County:
CARroLL O. STAUFFER, JUDGE. Reversed and remanded
with directions.

Joseph M. Lovely and Webb, Kelley, Green & Byam,
for appellants.

Clarence S. Beck, Attorney General, and Richard H.
Williams, for appellee.
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and Bosraugh, JJ.

YEAGER, J.

The action out of which the present proceeding flows
was a criminal action in which Robert Clyde Seaton
was charged by information with the offense of murder
in the second degree. The date of the alleged offense
was March 27, 1954. The information was filed April
2, 1954. Seaton was arraigned on April 5, 1954, and
pleaded not guilty. On that date bail was fixed in the
amount of $7,500. On May 20, 1954, Summit Fidelity
& Surety Co. of Akron, Ohio, entered into a recognizance
in the amount of $7,500 by the terms of which Seaton
was required to personally appear in the district court
for Douglas County, Nebraska, from day to day, and
from term to term, until final judgment, or as directed
by the court, until finally discharged, to answer the
charge of second degree murder. On the basis of this
recognizance Seaton was released from custody.

According to the bill of exceptions trial was set in
the case for April 11, 1955. On this date the attorney
for Seaton made an application for a continuance which
was denied. The bill of exceptions by an exhibit con-
taining a copy of the minutes of the trial judge discloses
that on that date the recognizance was forfeited for the
reason that Seaton was a fugitive from justice and that
he had not appeared in accord with the requirements of
the recognizance.

The transcript and the bill of exceptions both disclose
that on May 31, 1955, the Summit Fidelity & Surety Co.
surrendered Seaton in open court and into the custody
of the sheriff. Thereafter Seaton remained in custody
of the sheriff until the final disposition of the case.

The case was not tried until October 17, 1955. The
trial continued to October 20, 1955. The jury was un-
able to agree on a verdict. It was accordingly discharged.

The case was again tried. This trial started January
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30, 1956. A verdict was returned on February 2, 1956,
by which Seaton was found guilty of manslaughter. It
is a matter of no controlling significance here but he
was sentenced to serve a term of 9 years in the Nebraska
State Penitentiary.

On March 13, 1956, the county attorney filed a motion
for judgment of default on the recognizance which was
forfeited on April 11, 1955. _ _

On March 27, 1956, the Summit Fidelity & Surety Co.
filed a request that the court remit the full amount of
the “bond” or bail or such part as may seem just and
equitable as provided by law.

A trial was had on these motions and the court re-
fused to remit any part of the bail and rendered judg-
ment for the full amount of $7,500. From this judgment
Summit Fidelity & Surety Co. has perfected an appeal.

The motion of the county attorney, who will be re-
ferred to hereinafter as the appellee, and the request of
the Summit Fidelity & Surety Co., which will be here-
inafter referred to as the appellant, present the only
matters for consideration. The only matter for deter-
mination, in the light of the assignments of error, is
that of whether or not the court erred in refusing to re-
mit in whole or in part the liability on the recognizance.

The procedure followed by the appellee is in accord-
ance with the provisions of statute. See § 29-1108, R.
R. S. 1943. Likewise the procedure followed by the ap-
pellant in its effort to obtain a remission of the bail
complies with statutory provisions. See §§ 29-1107 and
29-1109, R. R. S. 1943.

Section 29-1107, R. R. S. 1943, contains a general char-
acterization of what should be controlling in the deter-
mination of the question of whether or not a forfeiture
should be enforced. It is in its nature equitable or, in
other words, it requires an equitable approach and deter-
mination. Specifically it requires that the action shall
be measured in the light of the requirements of justice.
The section is as follows: “The court may direct that
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a forfeiture of the recognizance be set aside, upon such
conditions as the court may impose, if it appears that
justice does not require the enforcement of the for-
feiture.”

In application of this provision this court in State v.
Konvalin, 165 Neb. 499, 86 N. W. 24 361, said: “The
authority given to the district court to remit a part or
all of the penalty of a bail bond is a sound discretion to
be exercised not arbitrarily or capriciously but with re-
gard as to what is right and equitable under the cir-
cumstances and the law, directed by reason and con-
science to a just result.” See, also, State ex rel. Smith
v. Western Surety Co., 154 Neb. 895, 50 N. W. 2d 100;
State v. Honey, 165 Neb. 494, 86 N. W. 2d 187.

The duty of the district court was to ascertain what
burden, within the limits of the recognizance, in the
light of law, fact, reason, and conscience should be im-
posed upon the appellant.

Under law there was the duty to render a forfeiture
but the law specifically permits remission in whole or
in part.

Under the facts there is nothing to disclose any ex-
pense incurred by the State except that of the issuance
of subpoenas, or any particular inconvenience as a
consequence of what occurred which added any financial
burden.

In arriving at a determination of what was reasonable
the surrounding circumstances and the attitude toward
and the purposes of bail of course must be considered.
It may well be said that throughout our federal and
state history bail has been provided for and favored if
not even encouraged. The Eighth Amendment to the
Constitution of the United States is as follows: “Ex-
cessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.”

Article I, section 9, of the Constitution of Nebraska,
provides: “All persons shall be bailable by sufficient
sureties, except for treason and murder, where the
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proof is evident or the presumption great. Excessive
bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishment inflicted.”

The primary obligation exacted of a surety on a re-
cognizance is not in the nature of a penalty or forfeiture,
but it is an obligation to produce the party released
from custody. It is only in case of failure that forfei-
ture is contemplated. It does not appear reasonable to
say that the maximum of the recognizance should be
exacted where the surety in good faith has complied
with the duty to produce, although belatedly, without
any indication that there has been any ultimate inter-
ference with or abridgment of the ends of justice. From
the language of the statute allowing remission this ap-
pears to represent the intention of the Legislature in
the enactment of the provision. ‘

This is the attitude expressed by this court toward the
present statute and an antecedent statute of like char-
acter. The case of State v. Mullally, 98 Neb. 162, 152
N. W. 326, was one where the charge was grand larceny
and the recognizance was in the amount of $1,000. The
defendant was produced after forfeiture of the recogni-
zance. There was a remission of all except $250. The
amount was based upon the expense to which the State
and county were put. This court stated that this was
not an abuse of discretion.

The case of State v. Konvalin, supra, was one wherein
the charge was burglary in one count and in another
that he was a habitual criminal, and the recognizance
was for $3,000. He was after forfeiture surrendered
in court. There was a remission of all except $900.
This court said with reference thereto: “The essence
of the decision of the district court is that it acted as it
did in the exercise of allowable discretion guided by
appropriate standards.”

As a proper definition of discretion required under
the statute and which was exercised by the district
court this court quoted the following from Styria v.
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Morgan, 186 U. S. 1, 22 S. Ct. 731, 46 L. Ed. 1027:
“‘The term discretion implies the absence of a hard-
and-fast rule. The establishment of a clearly defined
rule of action would be the end of discretion, and yet
discretion should not be a word for arbitrary will or
inconsiderate action.’” By quotation from Langnes v.
Green, 282 U. S. 531, 51 S. Ct. 243, 75 L. Ed. 520, it
was said: “ ‘When invoked as a guide to judicial action,
it means a sound discretion, that is to say, a discretion
exercised not arbitrarily or willfully, but with regard
to what is right and equitable under the circumstances
and the law, and directed by the reason and conscience
of the judge to a just result.””

The determination that the remissions in the two
cases cited herein were reasonable and represented a
sound exercise of judicial discretion cannot be harmo-
nized with the failure to remit any part of the $7,500
or the total of the obligation of the recognizance in the
present instance.

This court has said that what was said and done
in the two cited cases represented the exercise of a
sound judicial discretion. The effect of those pronounce-
ments therefore is to declare that the failure to remit
in the present instance was unreasonable and arbitrary.
This must be true since nothing is apparent that in
reason and good conscience would or could in justice
sustain a forfeiture to any great degree in excess of
that exacted in State v. Konvalin, supra. Accordingly
it is held here that the judgment in this respect was
€rroneous.

In the light of this the question is presented as to what
shall be the further disposition of the matter of remission.

In State v. Konvalin, supra, it was said with refer-
ence to the statute involved here: “The discretion im-
plicit in the statute is bestowed upon and is to be exer-
cised by the district court. This court should not sub-
stitute its discretion for that of the district court.” In
the light of this, is this court required to remand the
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matter for further consideration by the district court,
or should the amount of revision be determined here?

In the first place, the second sentence of the quota-
tion is obiter dictum since, as is clear, the function of
this court was complete when the exercise of discretion
by the district court in that case was approved. The
question of what should have been done in case of dis-
approval of discretion was not here for determination.

In the second place, section 25-1925, R. R. S. 1943, as
follows, requires that this court shall try the matter
de novo and make a decision in all respects independ-
ently of the finding and judgment of the district court:
“In all appeals from the district court to the Supreme
Court in suits in equity, wherein review of some or all
of the findings of fact of the district court is asked by
the appellant, it shall be the duty of the Supreme Court
to retry the issue or issues of fact involved in the find-
ing or findings of fact complained of upon the evidence
preserved in the bill of exceptions, and upon trial de
novo of such question or questions of fact, reach an in-
dependent conclusion as to what finding or findings are
required under the pleadings and all the evidence, with-
out reference to the conclusion reached in the district
court or the fact that there may be some evidence in
support thereof.”

It is true that the inquiry is with regard to a statutory
matter related to a criminal prosecution, a law action.
It however is also true that the subject matter involved
in this appeal is by declaration of statute an equitable
matter to be decided on the basis of equitable principles
and considerations. Even in law actions this court is
not barred from the entry of judgment on reversal.

In the early case of Porter v. Sherman County Bank-
ing Co., 40 Neb. 274, 58 N. W. 721, it was said: “Except
where the decision of an appellate tribunal necessitates
a trial of an issue for which the constitution guaranties
a trial by jury, it rests in the discretion of the appellate
tribunal, upon the reversal of a judgment, to enter in
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the appellate court a proper judgment or to remand the
case to the court from which it was appealed, either with
directions to enter a specific judgment, for a retrial of
particular issues, or for a new trial of the whole case.
* * *» This pronouncement was approved in Netusil
v. Novak, 120 Neb. 751, 235 N. W. 335.

The proceeding here is in its nature equitable within
the meaning of the statute and accordingly the trial here
is de novo. See, Baum v. McBride, 152 Neb. 152, 40
N. W. 2d 649; Musil v. Beranek, 160 Neb. 269, 69 N. W. 24
885; Curtis v. Securities Acceptance Corp., 166 Neb.
815, 91 N. W. 2d 19. In this light it is the duty of this
court, without regard to what was done by the district
court, to independently adjudicate the question of re-
mission and the amount thereof.

In this view, the judgment of the district court is re-
versed, the amount of remission is fixed at all of the
face amount of the $7,500 recognizance, except $1,000,
and the cause is remanded with directions to the district
court to render judgment accordingly.

REVERSED AND REMANDED WITH DIRECTIONS.

PrerErrED PicTURES CORP., APPELLEE, V. JoHN D.
THOMPSON, DOING BUSINESS AS CHURCH FiLm

SERVICE, APPELLANT.
104 N. W, 2d 57

Filed July 1, 1960. No. 34741.

1. Witnesses. A party to an action is not an incompetent witness
by whom to prove a transaction or conversation had with an
agent of the other party thereto since deceased.

2. Courts: Appeal and Error. The efficacy of a correct decision by
a court is not diminished or destroyed by the as51gnment or
adoption by the court of an erroneous reason for it.

8. Fraud: Pleading. Fraud or misrepresentation is generally a

. question of fact and to be sufficient as a cause of action or a
defense must be pleaded by suitable allegations of fact from
which it may be concluded.
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A general charge of fraud or misrepresenta-
tion is a conclusion and presents no issue of fact.

5. Conmtracts. If ncgotiations between parties result in an agree-
ment in reference to the subject matter thereof and if they
reduce it to writing, execute, and deliver it, the writing, in
the absence of fraud, mistake, or ambiguity, is the only com-
petent evidence of the contract.

If a written contract contains a complete obligation
without ambiguity as to the object and extent of the engagement,
it is conclusively presumed that the whole agreement of the
parties was included therein.

7. Appeal and Error. It must generally be determined before an
error justifies a reversal by this court that it was prejudicial
to the rights of the party against whom it was made.

APPEAL from the district court for Douglas County:
JamEes M. FITzZGERALD, JUDGE. Affirmed.

Frost, Meyers & Farnham and James E. Fellows, for
appellant.

Beber & Richards and William B. Woodruff, for ap-
pellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BoSLAUGH, JJ.

BosrLaveh, J.

Appellant and appellee executed and delivered a
contract, in part printed and the remainder thereof
written, on February 19, 1953, in which appellee was
called “Producer” and appellant was designated
“Dealer.” It was recited therein that the producer was .
the owner of all film copyrights to ‘“The Pilgrimage
Play,” herein referred to by its name or as the pic-
ture, and the dealer desired to lease from the producer
16 mm. prints of the picture for use within the confines
of continental United States for nontheatrical exhibition
upon the terms and conditions recited in the contract.
The contract, following the recitations stated above,
provided in substance: That in consideration of the
mutual promises, covenants, and conditions afterwards
stated, the parties to the contract agreed that the pro-
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ducer leased to and licensed the dealer, and the dealer
accepted the lease and license to rent, exhibit, and ex-
ploit for nontheatrical exhibitions in continental United
States, two 16 mm. prints of “The Pilgrimage Play” for
a period of 3 years from May 1, 1953; that for the lease
and license the dealer agreed to pay the producer the
sum of $50 per print per month for each month during
the 3-year term of the contract payable on the first day
of each month commencing on the first day of May
1953; that this agreement contained the entire under-
standing of the parties; and that the dealer has read
this agreement, consented to and agreed to its terms, and
acknowledged receipt of a duly executed copy.

The prints of the picture were delivered by appellee
to appellant and he accepted and used them in his busi-
ness known as and conducted in the name of Church
Film Service. Appellant paid appellee the amount the
contract required for each of the months of May 1953
and each month thereafter to and including the month
of January 1954, the sum of $900. The unpaid balance
according to the terms of the contract was $2,700. The
term provided by the contract was 3 years commencing
May 1, 1953, and it terminated April 30, 1956. This liti-
gation was commenced June 27, 1956, by appellee to
recover from appellant the claimed unpaid balance of
$2,700. The result of the trial of the case was a verdict
for appellee for the amount claimed on which a judg-
ment was rendered the day the verdict was returned.
A motion of appellant for a judgment notwithstanding
the verdict or, in the alternative, for a new trial, was
denied. This appeal contests the correctness of the
denial of that motion.

Appellant denied the cause of action pleaded by ap-
pellee and alleged that the contract referred to in its
petition was entered into on the basis of fraudulent
representations by appellee and that appellant per-
formed the contract but that appellee had breached it.
The counterclaim, designated cross-petition, of appellant
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stated that on or about February 19, 1953, he entered
into a contract, a copy of which was attached to the
petition of appellee; that the contract was entered into
on the basis of “fraudulent misrepresentations” on the
part of appellee; that the contract was after its execu-
tion breached by it; and that appellant had been there-
by damaged in the sum of $2,650 which he asked to
recover from appellee. The new matter asserted by
appellant was denied by appellee.

The negotiations with appellant with reference to a
contract between him and appellee which resulted in
the execution and delivery of the contract, the basis of
this litigation, were conducted for appellee entirely by
its representative or agent, Rev. J. Hugh Weilepp, here-
after called Weilepp. He as a representative of appellee
negotiated with appellant concerning it, agreed on the
terms of it, and prepared and executed the contract for
appellee. The contract was executed and delivered
February 19, 1953, but it bears date of May 1, 1953, the
date of the commencement of its term. There was paid
by appellant to appellee on February 19, 1953, on ac-
count of and as part of the consideration for it the sum
of $300. Appellant testified that immediately prior to
signing the contract he and Weilepp discussed the pro-
posed terms and provisions of the contract that was
then the subject of negotiation in relation to the original
contract made in 1950 between appellant and appellee
by which the former leased a print of “The Pilgrimage
Play.” Appellant was then asked what was explained
to him as a reason for the changeover from one form of
contract to another. The objection thereto of appellee
was that the agent Weilepp who solicited and negotiated
the contract in suit with appellant was deceased; that
appellant had a direct legal interest in the case; and that
he was incompetent to testify to any conversation or
transaction between him and the agent of appellee, now
deceased, under the “Dead Man’s Statutes.” The trial
court sustained the objection and excluded the testi-
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mony by appellant of any conversation of the agent had
before the written contract was executed and delivered.

Appellant argues that the reason for the ruling of the
trial court excluding the testimony offered by appellant
in this respect was incorrect and resulted in prejudice
to him. The relevant part of the statute involved is
that no person who has a direct legal interest in the
result of litigation, when the adverse party is the repre-
sentative of a deceased person, shall be permitted to
testify to any conversation or transaction had between
the deceased person and the witness. § 25-1202, R.R. S.
1943. Appellant was not incompetent to testify to a
conversation had by him and Weilepp, the deceased
agent, because appellee was not the representative of
the deceased agent. A party to an action is not an in-
competent witness by whom to prove a transaction or
conversation with an agent of the other party since
deceased. Stated differently: “Adverse party” as used
in’ the statute does not include agents or officers of
“adverse party.” German Ins. Co. v. Frederick, 57
Neb. 538, 77 N. W. 1106; Jacob North & Co. v. Angelo,
on rehearing, 75 Neb. 381, 110 N. W. 570; Walker v.
Hale, 92 Neb. 829, 139 N. W. 658; Luikart v. Braasch, 130
Neb. 361, 265 N. W. 13; Guardian Trust Co. v. Meyer,
19 F. 2d 186. The district court adopted an erroneous
reason for excluding the evidence of appellant. The
error was unimportant unless it was prejudicial. The
efficacy of a correct decision by a court is not diminished
or destroyed by the assignment or adoption of an er-
roneous reason for it. This court is not limited to the
reason by virtue of which a district court made a deci-
sion. Powell v. Edwards, 162 Neb. 11, 75 N. W. 2d 122;
Sopcich v. Tangeman, 153 Neb. 506, 45 N. W. 2d 478;
A-1 Finance Co., Inc. v. Nelson, 165 Neb. 296, 85 N. W:
2d 687. '

The purpose of the testimony excluded by the court
as outlined above was, according to the declaration of
appellant, to prove the fraudulent representations made
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to him by the agent of appellee to the effect that the
agent represented to appellant that he would be the
exclusive distributor of the film in a specified area, to
wit, from Denver to Chicago not including Kansas City;
that appellee would conduct a national advertising pro-
gram; and that inquiries originating in that area received
by appellee regarding the showing of the film would be
forwarded to appellant. Accepting that purpose for the
testimony proposed by appellant and refused admission
by the trial court, the ruling of the district court was
correct because the testimony in question did not tend
to support any adequately pleaded defense or cause of
action by appellant based on fraud or fraudulent repre-
sehtations made to him by appellee. The only allega-
tion in the answer of this nature was: “that the contract
referred to in plaintiff’s petition was entered into on
the basis of fraudulent representations by plaintiff.” The
only allegation in the cross-petition of this nature was:
“that said contract was entered into on the basis of
fraudulent misrepresentations on the part of plainti .”
These were each a conclusion and represent no issuable
fact.

In Thomas v. Markmann, 43 Neb. 823, 62 N. W. 206,
is the following: “The answer which assailed the judg-
ment did so in this language: ‘That said judgment was
procured by fraud, misrepresentation, and contrary to
law.’ This was a mere conclusion. The answer con-
tained no averments of fact under which evidence was
admissible to show that the judgment had been fraudu-
lently procured.” ,

In Johnston v. Spencer, 51 Neb. 198, 70 N. W. 982,
this court said: “It is a rule of pleading that in pleading
a charge of fraud and misrepresentation the facts must
be stated, and not mere conclusions.” '

Chapman v. Meyers, 84 Neb. 368, 121 N. W. 245,
quoted from the petition the following: “ ‘The said de-
fendant had not at any time any interest in said cer-
tificates or any part thereof, and that the collection of the
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said funds from the plaintiff herein on or about the 18th
day of May, 1905 was done by misrepresentation, fraud,
duress, and deceit on the part of said Ada Meyers,’”
who was the defendant. The opinion then states that this
constitutes the basis of plaintiff’s action. The court then
said: “It is a well-settled rule that in a charge of fraud
and misrepresentation the facts showing such fraud
must be pleaded, and a mere allegation of fraud or mis-
representation is not sufficient. * * * Tepoel v. Saunders
County Nat. Bank, 24 Neb. 815; Aultman, Taylor & Co.
v. Steinan, 8 Neb. 109; Arnold v. Baker, 6 Neb. 135;
Clark v. Dayton, 6 Neb. 192. We think it may be said
that this question is so well settled that it is unneces-
sary to cite any further authority in support of it. An
examination of the petition in this case discloses that
the only allegation relating to fraud contained therein
is the one above quoted. That this is insufficient to state
a cause of action based on fraud, misrepresentation, de-
ceit, or duress seems clear. So we are of opinion that
the petition in this case failed to state facts sufficient to
constitute a cause of action.”

In Nelson v. Nelson, 152 Neb. 741, 42 N. W. 2d 654,
this court said: “Fraud is generally a question of fact
and to be effective as a cause of action or a defense must
be pleaded by suitable allegations of fact from which it
may be concluded. * * * The mere charge of fraud is
a conclusion and presents no issue.” See, also, In re
Estate of Nelson, 81 Neb. 363, 115 N. W. 1087; Weckerly
v. Taylor, 74 Neb. 84, 103 N. W. 1065; Kemper, Hundley
& McDonald Dry Goods Co. v. Renshaw & Co., 58 Neb.
913, 78 N. W. 1071.

This court has with commendable consistency since
Arnold v. Baker, 6 Neb. 134, was decided in 1877 in no
less than a score of decisions adhered to the doctrine
that a general allegation of fraud or misrepresentation
is a conclusion, presents no issue of fact, and that the
facts of claimed fraud or misrepresentation must be
specifically alleged to constitute a sufficient charge
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thereof in a pleading. There was no issue of fraud or
misrepresentation sufficiently pleaded in this case by ap-
pellant as a defense to the cause of action alleged by ap-
pellee or as a basis of a cause of action in the cross-
petition interposed by appellant. It follows that any
evidence of fraud or misrepresentation concerning the
making of the contract, the basis of the cause of action
of appellee, was inadmissible and it was properly ex-
cluded by the trial court.

Appellant had been for 16 years the owner and opera-
tor of the Church Film Service. It was an agency for
the rental of religious films to churches. He made a
contract with appellee in 1950 for the lease of and li-
cense to exhibit a film of “The Pilgrimage Play.” That
contract continued and appellant had the film by virtue
thereof for 3 years until it expired in April of 1953. The
term of the contract involved in this case commenced
May 1, 1953. Appellant testified that before the con-
tract was executed, its terms and provisions were dis-
cussed and the changes therein from the original con-
tract he had with appellee were noted. It was ex-
plained to him and he knew that the new or second
contract required him to pay appellee a fixed amount
per month for each print of the picture during the term
of the contract and that by it he was contracting for
two prints instead of one print which he had under the
original contract. These matters were discussed and he
knew the facts while the new contract was being nego-
tiated. He was furnished an executed copy of the con-
tract when it was executed and delivered. He was,
under the circumstances, bound to know that the new
contract provided that it contained the entire under-
standing and agreement of the parties. The parties
to it mutually operated under, performed the terms,
and enjoyed the benefits of the new contract for 9
months immediately after its-execution. Appellant had
the prints and paid the monthly amounts required by
the contract for a period of 9 months. The reason given
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by appellant for failing to continue to perform the. con-
tract was that he was not getting enough business.

The written contract.of the parties is complete and
it is, under the circumstances, the only competent evi-
dence of their agreement and obligations. Whatever
was said by the parties concerning the making of the
contract was a part of the negotiations concerning and
relating to the subject matter of it and any oral state-
ment of or understanding by the parties concerning it
should have been, and to be effective was required to
be, included in the written contract.

Gerdes v. Omaha Home for Boys, 166 Neb. 574, 89
N. W. 2d 849, states: “If negotiations between parties
result in an agreement in reference to the subject mat-
ter thereof and if they reduce the agreement to writing,
execute, and deliver it, the writing, in the absence of
fraud, mistake, or ambiguity, is the only competent evi-
dence of the contract. * * * If a written contract con-
tains a complete obligation without ambiguity as to the
cbject and extent of the engagement, it is conclusively
presumed that the whole agreement of the parties was
included therein. * * *7”

The contract has not been challenged as ambiguous,
the result of mistake, or adequately as the product of
fraud. The written agreement is the only competent
evidence thereof.

Appellee by motion asked the trial court to suppress
a notice of appellant of the taking of a deposition of
J. Ernest Bass because he was a nonresident of Ne-
braska, not a party to the case, and no process had been
served upon him as required by law relating to the tak-
ing of depositions. This was April 22, 1959. The record
does not show that any such notice or proof of service
of it was presented to or was before the court at that
time, or that any service of any notice had been made
upon J. Ernest Bass or anyone representing him. The
record contained at that time no information about
him except it showed that he was not a party to the
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case. It does not appear from the record that there
was any objection to or contest.of the order.the motion
to suppress asked, or any reason for taking the pro-
posed deposition or that J. Ernest Bass had or was sus-
pected of having any information of any matter mate-
rial to any issue in the case. The district court sus-
tained the motion the day it was filed. The trial of
the case did not commence until more than a month and
a half thereafter. There is an absence of any informa-
tion that appellant made before the trial any further
effort to secure any information or testimony from J.
Ernest Bass. He appeared at the trial as a witness for
appellee. He was examined by appellee in detail as
a witness and he was extensively cross-examined by
appellant in every way and upon every subject he de-
sired. It developed on the trial that the entire nego-
tiations with appellant for the contract in suit were
conducted on behalf of appellee by Weilepp and that
J. Ernest Bass had no part in them or any knowledge
concerning them except what the contract shows. Ap-
pellant vigorously and extensively argues that he was
prejudiced because he was deprived of the opportunity
of taking the deposition of J. Ernest Bass in Omaha
before the trial. There is not in the record the slight-
est indication that appellant was in any way or in any
degree prejudiced in that regard. The record does not
show that the order of the trial court suppressing the
notice to take deposition was erroneous under the cir-
cumstances but in any event there was no prejudice to
appellant caused by that order. It must generally be
determined before an error justifies a reversal by this
court that it was prejudicial-to the rights of the party
against whom it was made. Larsen v. Omaha Transit
Co., 168 Neb. 205, 95 N. W. 2d 554.

There is no proof of the assertion of appellant in his
answer and in his counterclaim that appellee breached
the contract and that the prints were returned by ap-
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pellant to appellee in satisfaction of any and all claims
of the latter against the former.
The judgment should be and it is affirmed.
AFFIRMED.

HERMAN JUNGCLAUS, PLAINTIFF IN ERROR, V. STATE OF

NEBRASKA, DEFENDANT IN ERROR.
104 N. W. 2d 327

Filed July 8, 1960. No. 34755.

1. Indictments and Informations. When a statute states the ele-
ments of a crime it is generally sufficient, in an information or
indictment, to charge such crime in the language of the statute.

When the charging of a crime in the language of the
statute leaves the information or indictment insufficient to
reasonably inform the defendant as to the nature of the crime
charged, for the purpose of preparing his defense thereto, or
to enable him to plead a judgment obtained thereon as a bar
to a subsequent prosecution for the same offense, additional
averments must be included to meet the requirements of due
process.

Where an information adequately informs the defend-
ant as to the specific crime with which he is charged, it is not
error for the trial court to deny a request for a bill of particulars.

4. Criminal Law: Venue. A motion for a change of venue in a
criminal case is addressed to the sound discretion of the trial
court, and its ruling thereon will not be disturbed unless an abuse
of such discretion is disclosed.

5. Criminal Law: Trial. A conviction may rest on the uncorrobo-
rated testimony of an accomplice when, considered with all the
testimony and circumstances, it satisfies the jury beyond a rea-
sonable doubt of the guilt of the accused.

Where a cautionary instruction on the weight

and credibility of the testimony of an accomplice is requested, it

is reversible error for the trial court to refuse to give such an
instruction.

ERROR to the district court for Hall County: WiLLiam
F. ManasiL, JUDGE. Reversed and remanded.

O’Sullivan & O’Sullivan and Donald S. Bergquist, Jr.,
for plaintiff in error.
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Clarence S. Beck, Attorney General, and Gerald S. Vit-
amuvas, for defendant in error.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

CARTER, J.

The defendant was charged with second degree arson.
Upon a trial of the case in the district court for Hall
County the jury returned a verdict of guilty. The de-
fendant has brought the case to this court for review.

The defendant first contends that the information is
insufficient to charge a crime. The pertinent part of
the information states: “that Herman Jungclaus, late
of the County aforesaid, did, on or about the 9th day
of May, A.D., 1959, in the County of Hall and the State
of Nebraska aforesaid, then and there being did then
and there unlawfully, wilfully, and maliciously set fire
to and burn, or cause to be burned, a certain building
situated in Doniphan, Nebraska, the property of Ivan
Yates and Grace Ann Yates, in which there is a con-
tractual interest running to Howard Jones, contrary to
the form of the statutes in such cases made and pro-
vided, and against the peace and dignity of the State of
Nebraska.” The information was drawn under the pro-
visions of section 28-504.02, R. R. S. 1943, which pro-
vides: “Any person who willfully and maliciously sets
fire to or burns or causes to be burned, or who aids,
counsels or procures the burning of any building or
structure of whatsoever class or character, whether the
property of himself or of another, not included or de-
scribed in section 28-504.01, shall be deemed guilty of
arson in the second degree, * * *” No contention is
made that the crime charged falls within the stated
exception.

It is the rule in this state that due process of law
requires only that the accused be given sufficient notice
of the nature of the charge against him in order that
he may prepare a defense and plead the judgment as
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a bar to any subsequent prosecution for the same of-
fense. Cowan v. State, 140 Neb. 837, 2 N. W. 2d 111;
Dutiel v. State, 135 Neb. 811, 284 N. W. 321. When a
statute states the elements of a crime it is generally
sufficient, in an information or indictment, to describe
such crime in the language of the statute. Sedlacek v.
State, 147 Neb. 834, 25 N. W. 2d 533, 169 A. L. R. 868.
The information or indictment must, however, inform
the accused with reasonable certainty of the charge
being made against him in order that he may prepare
his defense thereto and be sufficient to permit him to
plead the judgment rendered thereon as a bar to-a
later prosecution for the same offense. If a charging
of the offense in the language of the statute does not
supply such information, the information or indictment
will be insufficient, unless the preciseness of the charge
is supplied by additional averments. State v. Coomes,
ante p. 298, 102 N. W. 2d 454. The information in the
present case states the time and place of the unlawful
act, the nature of the act charged, that it was unlaw-
fully, willfully, and maliciously committed, and the
ownership and location of the building burned. It ade-
quately informs the defendant of the precise charge
against him and is sufficient to bar a second prosecution
for the same offense. The trial court properly over-
ruled the motion to quash the information and the de-
murrer subsequently filed thereto.

The defendant sought a bill of particulars for the
purpose of apprising the defendant of the charge against
him. The information adequately informed the defend-
ant of the crime with which he was charged, and met all
the requirements of due process. Under such circum-
stances it is not error for the trial court to deny the re-
quest of defendant for a bill of particulars. The plea
in abatement, based on the failure of the court to re-
quire a bill of particulars, was properly overruled.

Defendant complains of the overruling of his motion
for a change of venue. It is the contention of the de-
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fendant that a fair and impartial trial could not be had
in Hall County because of the bias, prejudice, and hos-
tility of the citizens of the county inspired by the pub-
licity given the case by newspaper, radio, and television
accounts. The motion was supported by newspaper
clippings, affidavits, and a large number of unsworn
statements. An examination of the newspaper clippings
reveals that they indicate no hostility or animosity to-
ward the defendant. The purported facts were not dis-
cussed. They amount to nothing more than the con-
ventional reporting of the progress of the case in the
courts. The affidavits are to the effect that discussions
and conversations with many persons indicate that de-
fendant could not have a fair and impartial trial in Hall
County because of bias, prejudice, and hostility created
by newspaper, radio, and television reporting. We take
notice of the fact that Hall County has a population in
excess of 30,000 people. In any case of this character the
pendency of the case and its progress through the courts
constitutes news about which the public is bound to
obtain some general knowledge. The crime charged is
not one that by its nature creates a measure of hostility
and animosity in the public mind. It seems unreason-
able to believe that, in so populous a county, a fair and
impartial jury could not be obtained.

The situation is analogous to that recited in Carlsen v.
State, 127 Neb. 11, 254 N. W, 744, which supports the
denial of the change of venue in the present case. In
that case we said: “A motion for a change of venue is
directed to the discretion of the trial judge, and unless
an abuse thereof is disclosed by the record his ruling
will not be reversed in the supreme court.” See, also,
Medley v. State, 156 Neb. 25, 54 N. W. 2d 233; Onstott v.
State, 156 Neb. 55, 54 N. W. 2d 380. We find no evi-
dence in the record indicating an abuse of discretion on
the part of the trial judge in refusing a change of venue.
The motion for a change of venue was properly
overruled.
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The defendant complains of the failure of the trial
court to give defendant’s requested instruction No. 34,
a cautionary instruction regarding the weight and
credibility to be given to the evidence of an accom-
plice. The defendant was charged with unlawfully set-
ting fire to and burning a grocery store in Doniphan,
Nebraska, on May 9, 1959. The State called Hubert
Evers as a witness. He was employed in the grocery
store at the time it burned and was a former employee
of the defendant in a store in Grand Island. His testi-
mony was to the effect that he and defendant, pursu-
ant to a previously conceived plan to burn the building
and contents, proceeded to the store at about 1:30 a.m.
on the morning of the fire. He stated in effect that he
stood by as a lookout while defendant engaged himself
in setting fire to the store. The witness Evers was
clearly an accomplice.

A person accused of crime may be convicted upon the
testimony of an accomplice or accomplices, but a jury
should always act upon such testimony with great care
and caution, and subject it to careful examination in
the light of all the other evidence in the case. A jury
should be cautioned not to convict on such testimony
alone, unless, after a careful examination of such testi-
mony, it is satisfied, beyond a reasonable doubt, of its
truth, and that it can safely rely on it. Lamb v. State,
40 Neb. 312, 58 N. W. 963; Ruzicka v. State, 137 Neb.
473, 289 N. W. 852; Garcia v. State, 159 Neb. 571, 68
N. W. 2d 151. It is the rule in this state that a defend-
ant is entitled to a cautionary instruction on the weight
and credibility to be given to the testimony of an ac-
complice, and the failure to give such an instruction
upon request is reversible error. Neiden v. State, 120
Neb. 619, 234 N. W. 563; Cornell v. State, 138 Neb.
708, 294 N. W. 851. In the instant case such an in-
struction was requested and refused. We hold that
where a cautionary instruction on the weight and
credibility of the testimony of an accomplice is re-
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quested, it is reversible error for the trial court to re-
fuse to give it.

In view of the conclusion reached, other assignments
of error not herein discussed do not require the con-
sideration of this court. For the reasons stated, the
judgment of the district court is reversed and the cause
remanded for a new trial.

REVERSED AND REMANDED.

PArsoNs CoONSTRUCTION COMPANY, A CORPORATION,
APPELLANT, V. METROPOLITAN UTILITIES DISTRICT OF

OMAHA, A MUNICIPAL CORPORATION, APPELLEE.
104 N. W. 2d 272

Filed July 8, 1960. No. 34756.

1. Damages. As a general rule, the question of whether a sum
mentioned in a contract is to be considered as liquidated damages
or as a penalty is a question of law, dependent on the construc-
tion of the contract by the court.

If the damages arising from a breach of the contract
are difficult of ascertainment or admeasurement, and if the
stipulated amount is not disproportionate to the amount of
damages that may be reasonably anticipated from the breach,
it will usually be regarded as a provision for liquidated damages.

3. Contracts. Inconvenience or the cost of compliance, though
they might make compliance a hardship, cannot excuse a party
from the performance of an absolute and unqualified under-
taking to do a thing that is possible and lawful.

4. Trial. In every case, before the evidence is submitted to the
jury, there is a preliminary question for the court to decide,
when properly raised, not whether there is literally no evidence,
but whether there is any upon which a jury can properly proceed
to find a verdict for the party producing it, upon whom the
burden of proof is imposed.

AppeaL from the district court for Douglas County:
CarroLL O. STAUFFER, JUDGE. Affirmed.

King & Haggart and Mason, Knudsen, Dickeson &
Berkheimer, for appellant.
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.George C. Pardee, G. H. Seig, and Harry H. Foulks,
Jr., for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE and BosraucH, JJ.

MESSMORE, J.

This is an action at law brought in the district court
for Douglas County by Parsons Construction Company,
a corporation, as plaintiff, against the Metropolitan Util-
ities District of Omaha, a municipal corporation, de-
fendant, to recover an amount withheld by the defend-
ant under a contract entered into between the plaintift
and defendant which provided for a stipulated sum as
liquidated damages for delayed completion of the con-
struction of an extension to an existing filter building
at the district’s waterworks in Omaha. In addition,
plaintiff sued for damages against the defendant claim-
ing the defendant delayed completion of the contract
by various acts and conduct on the part of the district’s
officers, agents, engineers, and employees acting in an
arbitrary and unreasonable manner in violation of the
said contract.

At the close of all of the evidence the plaintiff moved
that the trial court determine that the damages pro-
vided for in the contract between the parties be de-
clared a penalty, and that such provisions be declared
void and unenforceable. The defendant moved that the
trial court determine that such damages as set forth
in the contract between the parties were liquidated dam-
ages and not a penalty. The trial court overruled the
plaintiff’s motion and sustained the defendant’s motion.

The plaintiff moved the trial court to determine that
defendant was in default in the performance of the con-
tract as a matter of law, and that for this reason the
defendant was prevented from enforcing the provisions
for stipulated damages contained in the contract. The
trial court overruled this motion.

The defendant moved the trial court to determine, as a
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matter of law, that the evidence was insufficient to
justify a verdict for the plaintiff on the allegations of
its petition or to sustain a judgment if such verdict
were rendered, and that the petition be dismissed. The
trial court sustained this motion and dismissed the
plaintiff’s petition.

The plaintiff filed a motion for new trial. The trial
court overruled the plaintiff’s motion for new trial. The
plaintiff perfected appeal to this court.

For convenience we will refer to the parties as desig-
nated in the district court or, as occasion requires, to
Parsons Construction Company as Parsons; to the Metro-
politan Utilities District as district or utilities district;
to Earl G. Hawkins, Sr., president of Parsons Construc-
tion Company, as Hawkins, Sr.; to Earl G. Hawkins, Jr.,
superintendent of Parsons Construction Company, as
Hawkins, Jr.; to the resident engineers under the con-
tract between the Metropolitan Utilities District, a mu-
nicipal corporation, and Burns & McDonnell Engineering
Company, by their last names or as resident engineer
or engineers; to the principal engineer for Burns &
McDonnell Engineering Company as Davis; to the gen-
eral superintendent of the water operations for the
Metropolitan Utilities District as Detweiler; and to all
other witnesses by their last names or titles.

The record shows that the consumption of water in
Omaha was such that the water system was unable to
meet the demands, due to the growth of the city. This
required expansion of production of water, that is, more
processing and pumping capacity was needed. The dis-
trict entered into a contract with Burns & McDonnell
Engineering Company of Kansas City, Missouri, here-
after referred to as the engineering company, on May
27, 1954, to do resident engineering and inspection re-
quired in connection with the extension at its Florence
waterworks. This contract provided in part that the
engineering company make recommendations to the
district, in writing, with respect to the need for resi-



712 NEBRASKA REPORTS {VoL. 170
Parsons Constr. Co. v. Metropolitan Utilities Dist.

dent engineering and inspection service to be furnished
by them, subject to approval by the general manager of
the district. The contract further provided that resident
engineers furnished under the contract by the engi-
neering company should at all times be and remain the
employees of the engineering company, and under no
circumstances be considered employees of the district.

The district gave notice that it would receive bids
for the extension of its waterworks and open the same
on September 10, 1954. This contract was designated
contract No. C-114. The contract provided that the
contractor was to begin work within 15 calendar days,
to complete all work necessary to enable the commence-
ment of installation under contract No. E-110 within
173 calendar days, and to complete the entire contract
within 265 calendar days from and after the date of
due notification by the district of its approval and ex-
ecution of the contract. The amount to be paid Parsons
for the project was $471,712.

Article FC-31 of contract No. C-114, provided:
“LIQUIDATED DAMAGES: It is mutually understood
and agreed by and between the parties to this contract,
in the execution of the same, that time is of the essence
of the contract. In the event the Contractor shall fail
to complete any portion of the work to be performed
under this contract by and at the completion time bid
in the Proposal, the Contractor shall pay unto the Util-
ities District as and for the liquidated damages, and not
as a penalty, the sum of one hundred fifty dollars
($150.00) for each and every calendar day that the
Contractor shall be in default; extensions of time granted
by the Utilities District in accordance with the provi-
sions of Article FC-19 shall not operate to the contrary,
unless such extensions granted by the Utilities District
specifically provide for the waiving of liquidated dam-
ages during and over such period of time extension.

“Liquidated damages will be waived for and during
the extent of any delay which cannot be overcome by
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reasonable acceleration of the approved work schedule,
when such delay is caused by factors beyond the Con-
tractor’s control, provided that adequate evidence is
presented by the Contractor to prove such delay and
to enable the Utilities District to determine with exact-
ness the extent and duration of such delay for each item
of material and equipment involved.

“The Utilities District shall have the right to deduct
said liquidated damages from any moneys in its hands,
ctherwise due, or to become due, to said Contractor,
or to sue for and recover compensation for damages for
non-performance of this Contract at the time stipulated
herein and provided for.”

There are certain established rules of law governing
contracts such as contract No. C-114 in the instant case.

In the case of Stanford Motor Co. v. Westman, 151
Neb. 850, 39 N. W. 2d 841, this court held: “As a gen-
eral rule, the question of whether a sum mentioned in a
contract is to be considered as liquidated damages or as
a penalty is a question of law, dependent on the con-
struction of the contract by the court.” The court cited
15 Am. Jur., Damages, § 246, p. 678, as follows: “In
such cases the court must find out whether the pay-
ment stipulated is in truth liquidated damages or a
penalty. The question whether it is the one or the
other is a question of law and one quite independent of
the agreement of the parties to call it the one or the
other.” The court further said: “We said in Gustin &
Co. v. Nebraska Building & Investment Co., 110 Neb.
241, 193 N. W. 269: “* * * where the damages are un-
certain, and not readily capable of exact ascertainment
by any known rule, and the parties surveyed the whole
situation at the time of contract, and agreed upon the
amount of damages, in case of a breach in the contract
to construct a building by a certain time, such sum, in
case of a breach, is the true measure of recovery and is
liquidated damages and not a penalty.’” The court
further held: “If the damages arising from a breach of
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the contract are difficult of ascertainment or admeasure-
ment, and if the stipulated amount is not disproportion-
ate to the amount of damages that may be reasonably
anticipated from the breach, it will usually be regarded
as a provision for liquidated damages.” See, also, Sofio
v. Glissmann, 156 Neb. 610, 57 N. W. 2d 176; Edgar v.
Anthes, 109 Neb. 546, 191 N. W. 682.

As stated in George W. Condon Co. v. Loup River
Public Power Dist., 135 Neb. 284, 281 N. W. 31: “It is
obvious that plaintiffs’ rights in the premises are neces-
sarily measured by the terms of their contract, if its pro-
visions were drawn with the instant situation in con-
templation of the parties thereto. * * * These rules are
express agreements of the parties, mirror their intentions
in entering into this contract, and must be enforced.”

As stated in Barkalow Bros. Co. v. English, 159 Neb.
407, 67 N. W. 2d 336: “It has long been the law of this
state that if persons to a transaction have put their
engagement in writing in such terms as import a legal
obligation without uncertainty of the object or extent
of the engagement, it is conclusively presumed that
the entire engagement of the parties and the extent and
manner of their undertaking have been reduced to writ-
ing, and any parol agreement is merged in the written
contract and testimony of prior or contemporaneous con-
versations is incompetent. In Securities Acceptance
Corp. v. Blake, 157 Neb. 848, 62 N. W. 2d 132, it is
said: ‘In the absence of fraud, mistake, or ambiguity
& written agreement is not only the best evidence but
the only competent evidence as to what was the con-
tract of the parties.””

The plaintiff contends that the trial court erred in
holding that the contract provision was for stipulated
damages and not for a penalty; that the trial court
erred in holding as a matter of law that the defendant
was not in default in its performance of the contract,
and was not prevented from enforcing the provision
for stipulated damages; that the trial court erred in
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holding that the evidence was insufficient to justify a
verdict for the plaintiff on the allegations contained in
its petition or to sustain a judgment for plaintiff if such
a verdict were rendered, and in sustaining defendant’s
motion to dismiss the plaintiff’s petition; that the trial
court erred in refusing to admit competent evidence
offered by the plaintiff at the trial; and that the decision
of the trial court is contrary to the evidence and to
law.

This record is voluminous and contains a great num-
ber of exhibits. We set forth a summary of the relevant
and material evidence sufficient to determine whether
or not the trial court committed error, as contended for
by the plaintiff.

Davis testified that he was a civil engineer or project
engineer in the employment of the engineering company.
As a project engineer he organized projects for design,
and had general supervision of the construction on the
project for which he was responsible. He further testi-
fied that water projects were his specialty; that he be-
came connected with the project of the district for the
expansion of its filter plant and other parts of the dis-
trict’s water system in Omaha; that the district needed
modern improvement to expand the low service and
high service pumping capacity; and that there was need
for a completely new chemical process, new sedimenta-
tion basins, and expansion of the filter system. He
further testified that he supervised the preparation of
the drawings and contract documents relating to con-
tract No. C-114; that the legal sections therein, FC sec-
tions, were a product of years of development and growth
in the engineering company; and that the company used
a standard form of contract and modified it for the par-
ticular project. Davis further testified that the expan-
sion of the filter plant was badly needed; that the de-
mands for water in Omaha were going up every summer
and the plant was overloaded; and that the engineering
company could anticipate that during the next sum-
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mer there would not be enough water filtered to supply
the demand. The engineering company determined that
the time specified for the contractor to complete the
project was adequate. Davis further testified that when
the engineering company did work for clients such as the
district, it tried to determine with some reasonable pre-
cision what the damages or loss might be because of de-
lay, because of the interest that would have to be paid
on bonds, as such projects are ordinarily constructed
with borrowed money, the price that it might be re-
quired to pay the resident engineer, or engineers, on the
project and to make a reasonable estimate of overhead
that the client might be required to pay. In addition,
Davis testified that the plant expansion and improve-
ments and the efficiency of the same should be taken
into consideration, and what the project is to be used
for; that it would be extremely difficult to place a dollar
value on the loss of efficiency of the plant; that with an
ineffective filter plant, the filters would have to be over-
loaded which would require a high grade of pretreat-
ments and additional chemicals; that because of the
manner in which filters are constructed hydraulically,
only a certain amount of water goes through each filter
bed, and when all the filters in service are operated at
maximum capacity, there is no more; and that to operate
the filters near peak capacity it is necessary to have a
first-class job of pretreatment. In other words, the
poorer the pretreatment the shorter runs there will be
on the filter beds and the oftener they have to be taken
out of service to backwash. There is expense involved
each time a filter is backwashed. Davis further testi-
fied that the engineering company takes into account
the expense that might result to the client through delay,
and tempers the amount according to the size of the
job or contract; that there are many factors that could
enter into the determination of what liquidated dam-
ages might be; and that in this instance the filter
building was needed early in June because of big de-
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mands for water during the summer.

Hawkins, Sr., part owner of Parsons, examined the
site and prepared the cost estimate that went into the
bid. He testified that in 1937, Parsons built an addition
to the same filter plant, and he knew what the diffi-
culties were. He also was familiar with contracts such
as contract No. C-114, and the manner in which the same
were handled by the district. Parsons had a similar
contract with the district for the construction of mixing
basins in 1945, and for delay of completion of the work
under that contract was required to pay liquidated dam-
ages. Hawkins, Jr., was in charge of this project. Otte
was Parsons’ superintendent on the job, working under
the general supervision of Hawkins, Jr., from September
30, 1954, until April 20, 1955. Obert succeeded Otte as
superintendent on the job until the contract was com-
pleted. He, like Otte, was in charge of the laborers and
workmen for Parsons in the performance of this con-
tract, and reported to Hawkins, Jr., who visited the job
at least once a day while it was in progress.

Resident engineer Lindemood, whose job it was tfo
see that the contract was carried out according to the
plans and specifications, testified that when the addi-
tion to the filter plant was not available for use in June
1955 and it became obvious from the daily peaks of
water consumption required through May and June that
the existing filter beds would not be able to filter the
quantity of water required, the district installed by-pass
lines. In order to more adequately treat the water
which would not be able to pass through the filter beds,
it became imperative that some system be developed
for treating additional unfiltered water. As a con-
sequence, the by-pass lines were installed for that pur-
pose. The filter beds had a capacity, under normal
operation, of passing 72 million gallons of water per day,
in every filter bed. Then there was a safety design that
made it possible to safely put 90 million gallons of water
a day through under an overload condition.
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With reference to using the by-pass lines which de-
livered nonfiltered water to the people of the commu-
nity, the general superintendent of the water operations
for the district testified that all water that went through
the by-pass lines was settled water, and it was neces-
sary to apply heavy chlorination to that volume of
water that was passed from one basin to the other, so that
the district would maintain a potable water. This wit-
ness also testified that there were some 35 or 40 days
when the volume of water delivered for consumption
exceeded the 90 million gallons a day rate during the
summer of 1955; that the peak demand was 120 million
gallons a day; and that everything over 90 million gal-
lons a day was unfiltered water that went into the com-
munity. This witness further testified that this is not
a good practice in the waterworks industry, for the
reason that: “You are taking a chance on the quality of
the water and you are getting retrogression in your
treatment process.” This witness also testified that the
unfiltered water which was delivered through the by-
pass lines was treated with chlorine, and every effort
was made to keep the water in suitable condition, but
there was a chance taken when that was done; and that
the usage of unfiltered water treated only with chlorine
might have an adverse effect and the sanitary quality
might be affected also. With reference to the water
that was not filtered, this witness testified: “It was a
necessary operation due to the lack of capacity of the
filter plant, and on the other hand we were taking some
chance in processing the water in that manner, in
handling the water in that manner.” On cross-examina-
tion this witness testified that the district would not
intentionally deliver contaminated water to the city,
and: “We were still taking a chance on this method
of operation in case our judgment was not right.”

In this connection, the cost of the by-pass lines and
the operation of the same during the summer of 1955,
together with the treatment necessary to be used to
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make the water potable, would constitute damages ac-
cruing to the district.

As heretofore stated, the filter plant was inefficient
and could not furnish an adequate water supply. The
inefficiency of such plant could not be evaluated on a
dollar basis.

Thus, the evidence discloses many elements of dam-
ages suffered by the district which are uncertain in
nature and amount and difficult of ascertainment, and
which are not unreasonably disproportionate to the
amount of damages which might have been anticipated
as provided for in the confract. This is a case where
a provision in the contract for liquidated damages is
applicable.

The contractor under the contract in question was
familiar with this type of construction and had done
more of it than any other contractor in Omaha.

We deem the following to be applicable.

In Wilson & Co., Inc. v. Fremont Cake & Meal Co.,
153 Neb. 160, 43 N. W. 2d 657, this court said: “ ‘Incon-
venience or the cost of compliance, though they might
make compliance a hardship, cannot excuse a party from
the performance of an absolute and unqualified under-
taking to do a thing that is possible and lawful. Parties
sui juris bind themselves by their lawful contracts,
and courts cannot alter them because they work a
hardship. The rights of the parties must be measured
by the contract which they themselves made. * * ** 12
Am. Jur., Contracts, § 362, p. 928. * * * ‘If a party by his
own contract creates a duty or imposes a charge on
himself, he must under any and all conditions substan-
tially comply with the undertaking.’ 12 Am. Jur., Con-
tracts, § 363, p. 930. See, also, Columbus Ry. P. & L.
Co. v. Columbus, 249 U. S. 399, 39 S. Ct. 349, 63 L. Ed.
699, 6 A. L. R. 1648; Cameron-Hawn Realty Co. v. Al-
bany, 207 N. Y. 377, 101 N. E. 162, 49 L. R. A. N. 5. 922.”

In the light of the foregoing, the trial court properly
held, as a matter of law, that the damages stipulated
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in contract No. C-114 were not a penalty, but provided
for liquidated damages.

The plaintiff contends that in the event this court
finds that the provision for stipulated damages in con-
tract No. C-114 is valid, then the district is precluded
from enforcing this provision of the contract for the
reason that the district was in default in its own per-
formance of the contract, and by its acts and omissions
delayed Parsons’ performance of the contract.

Article FC-19 of contract No. C-114 provides in
part as follows: “The Contractor expressly covenants
and agrees that in undertaking to complete the work
within the time herein fixed, he has taken into con-
sideration and made allowances for all of the ordinary
delays and hindrances incident to such work whether
growing out of delays in securing materials or work-
men, or otherwise. Should the Contractor, however;
be delayed in the prosecution and completion of the
work by any cause beyond his control, including de-
layed shipment orders, or by any changes, additions, or
omissions therein ordered in writing by the Utilities Dis-
trict, or by the abandonment of the work by the men
engaged thereon through no fault of the Contractor;
* * * or by neglect, delay or default of any other con-
tractor of the Utilities District, * * * the Contractor
shall have no claims for damages for any such cause or
delay; but he shall in such cases be granted such ex-
tension of the time specified for the completion of the
work as the Utilities District shall award in writing on
account of such delays, provided, however, that claim
for such extension of time is made by the Contractor to
the Utilities District in writing within one week from the
time when any such alleged cause for delay shall occur.

“The Board of Directors of Metropolitan Utilities Dis-
trict at its sole discretion may waive the above require-
ments and grant extensions of time for any other rea-
son or reasons it deems valid.”

The contractor, Parsons, made five requests in writ-
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ing for extensions of time within 1 week from the time
an alleged cause for delay occurred, as provided for by
article FC-19 of contract No. C-114. One such request
for an extension of time was due to the carpenters’
strike and was allowed for a period of 15 days. The
carpenters’ strike began on June 1, 1955, and no work
was done by the contractor due to such strike until
June 16, 1955, when the strike was settled and the
carpenters went back to work.

By letter dated January 10, 1955, Parsons requested
an extension of time in the amount of 21 days, due to
the relocation of a 42-inch drain line, claiming that it
had to cease operation on this work for 21 days. With
reference to this request, it was necessary that a change
be made to avoid an obstacle that was not known to
the parties. The contractor received payment therefor.
Hawkins, Sr., testified that he did not believe the ob-
stacle could be determined before it was exposed by
excavation. It appears that this item did not prevent
the contractor from working. It did cause a halt in-
sofar as that particular item was concerned and a shift
in the schedule of operations. If there was any delay
by virtue of this item, it appeared to have been of
little consequence, insofar as the work on the contract
was concerned, because Hawkins, Sr., by a letter, said
that the contractor expected to have the building ready
for occupation by June 1, 1955, barring labor strikes
and with the cooperation of the superintendent of water
operations.

The plaintiff claimed a delay beyond its control on
account of the bad weather that prohibited doing any
work on the project during the winter and spring of
1954 and 1955. A 5-day and a 3-day delay were
requested.

The resident engineer’s reports disclosed the tem-
peratures at 8 am. and 5 p.m. for each day for which
Parsons claims an extension of time due to weather
conditions, and in addition the amount of work done
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on each of said days by Parsons. These reports dis-
close that the weather was not of such a nature that
Parsons could not proceed with its work.

Hawkins, Sr., testified that it is customarily known
that in the event of bad weather, overtime might be
required to make up the loss in order to complete the
project on time, except if the contractor is confronted
with such bad weather that it would be necessary to ask
for an extension of time. Parsons took the weather in
this area into consideration when it bid on the contract.
This witness stated that Parsons anticipated it was en-
tirely possible that some additional shift and overtime
work would have to be done in the completion of the
contract. This extension of time due to weather was
denied by the district on the ground that the weather
was not unusual in this area, and it was one of the
ordinary delays covered by the first sentence of article
FC-19 of contract No. C-114 as set forth above.

The plaintiff made a request for an extension of time
due to the teamsters’ strike which occurred on July 21,
1955, and was in the nature of a secondary boycott. The
teamsters’ primary dispute was with the Ready Mixed
Concrete Company which supplied all of the concrete
used by plaintiff in the construction of the filter building
extension. Pickets were placed on the project in an
endeavor to induce the plaintiff to cease doing business
with the Ready Mixed Concrete Company, and such
strike was against all the contractors in Omaha who
used ready mixed concrete in their work. The plaintiff’s
employees refused to cross the picket lines. This stop-
page of work continued for 21 days. This request was
denied by the district because the contractor was in
default of its contract when the teamsters’ strike started.
The plaintiff is not entitled to strike-delay credit after
the final completion date of the contract.

No other claim for extension of time was made by the
contractor within 1 week from the time when any other
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cause for delay occurred during the progress of the
work under contract No. C-114. .

In Olson Constr. Co. v. Commercial Building & In-
vestment Co., 127 Neb. 609, 256 N. W. 22, quoting
with approval from Carter v. Root, 84 Neb. 723, 121
N. W. 952, this court said: “ ‘Courts have generally held
that provisions requiring written notices for additional
time must be complied with. * * * Plaintiff herein failed
to give notice that additional time was required. The
reason that a notice in writing is required is because
the contract provides therefor.””

In the instant case the contractor was aware that
requests for time extensions must be in accordance with
the contract. This is manifest by the fact that Parsons
submitted, within 1 week from the time when an al-
leged delay occurred as required by article FC-19 of
contract No. C-114, five separate requests for extensions
of time in asking for a delay. Any and all other exten-
sions of time requested by the contractor were not with-
in 1 week as required by said article, but were by a
letter written by Parsons on April 27, 1956. The re-
quests for time thereunder were denied.

There appear to have been six change orders which
are a part of contract No. C-114. These changes in-
creased the contract price by $6,484.37, for which the
plaintiff was paid. No request for extension of time on
account of these changes covered by the six change
orders was made until the letter of April 27, 1956, written
by Hawkins, Sr., to the district. No claim for extension
of time was made by the contractor to the district in
writing within 1 week from the time when such changes
were ordered or made. The amount of increase by
$6,484.37 in a contract of the size here considered would
not be an unusual occurrence. Practically every con-
struction job of this magnitude would have delays which
cause additional cost to the contractor.

The plaintiff states that in the event this court con-
cludes that the provision for stipulated damages pro-
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vided for in the contract is valid as one for liquidated
damages, the district is precluded from enforcing it, for
the reason that the district was in default in its own
performance by its own acts and omissions, and delayed
the plaintiff’s performance of the contract. In accord-
ance with this, the plaintiff makes reference to certain
stop orders by which the plaintiff claims that on at least
four occasions it was delayed in its work for causes
over which it had no control.

We have heretofore set forth the claim made relating
to the 42-inch drain pipe which need not be repeated.

The plaintiff states that the contract called for the
facing of the outside walls of the filter building exten-
sion with brick which was intended to match as closely
as possible the face brick in the existing filter building.
The plaintiff submitted samples of brick, and selection
was made by the district as being in accordance with
the specifications. Brick of the same kind was ordered
by the plaintiff and was shipped to the jobsite beginning
in December 1954. On March 14, 1955, after some
brick had been laid, the plaintiff was ordered to stop
all bricklaying work while the district made a further
investigation to determine if more suitable brick might
be obtained. The plaintiff submitted additional samples.
Thereafter the district concluded that the work should
continue, using the same brick that had been originally
selected, and so directed Parsons on March 29, 1955.
The plaintiff claims that during the interim when all
the bricklaying work on the project was stopped, the
plaintiff’s bricklaying crew dispersed and went to other
employment; that when the order to resume the work
of bricklaying was issued, the plaintiff was unable to
obtain a crew of bricklayers to do this work, due to
the shortage of bricklayers in Omaha; and that at the
time the stop order was issued, the plaintiff had sched-
uled its work in such a way that the bricklaying crew
then working would be continuously employed on the
project until all the brickwork was completed. Because
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of this stop order, the plaintiff claims it was delayed
for a period of 20 days in the performance of its contract.

Article FC-26 of the contract provided in part that:
“The Utilities District may at any time suspend the
work, or any part thereof, * * *.”

Article FC-12 of the contract provided that the en-
gineers were authorized to condemn and reject any
defective work or material and so suspend the work
when the same was not being properly done.

The record discloses that the contractor was requested
to cull out and discard the worst bricks. This occurred
in March 1955, and there was no written request made
for an extension of time by the plaintiff until April 27,
1956. In other words, the plaintiff failed to comply with
the provisions of contract No. C-114.

The plaintiff states that the contract called for the
revamping of the heating system in the existing filter
building; and that on February 10, 1955, when the plain-
tiff’s subcontractor was ready to commence perform-
ance of this work, the district directed that this work
be stopped pending further investigation. The district
decided that the work should proceed in accordance
with the orginal plans and specifications and so directed
the plaintiff on March 9, 1955. The plaintiff claims
that because of this stop order it was delayed 30 days
in the performance of this contract.

Article FC-26 of contract No. C-114 provided that
the district had a right to make such a request. Hawkins,
Sr., testified that such a request did not keep Parsons
from working on the construction of the filter plant
extension.

The plaintiff states that the contract called for the
construction of a roadway and parking area by the
plaintiff; that on November 20, 1954, the plaintiff sched-
uled a crew and equipment to commence performance
in such respect, and was ordered to stop work on this
phase of the project; and that the plaintiff had scheduled
the work in such a way that the sub-base could be com-
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pleted before the area became cluttered with materials.
The stop order was rescinded on May 16, 1955. The
plaintiff claims that as a result of such stop order it was
delayed 21 days in the performance of its contract.

Regarding the roadwork, it was pointed out to the
contractor that through November and December was
not the best time to get a base for roadwork; and that
freezing and thawing conditions that could exist might
not be inducive to good construction practice as it relates
to roadways and walkways. No request was made with
reference to this matter until April 27, 1956. There was
some work to be done by the contractor under the con-
tract which entailed a duct line that had to be run
through the area where the roadway was supposed to
go, and it would have been a mistake to put the road-
way in at that time, and subsequently have to tear it up.

The plaintiff states that the specifications provided
that the earth under certain parts of the foundation of
the filter building extension should be compacted to a
density of 95 percent. The plaintiff commenced the
work of compacting this soil on October 24, 1954, and
continued under the supervision of the district’s en-
gineers to attempt to obtain the required compaction
in certain areas until the end of November 1954, and
found it impossible to obtain such compaction. The
engineers waived the requirements and accepted com-
paction of a lesser density.

Article B-14 of the contract provides in part: “Each
bidder shall visit the site of the work and thoroughly
and fully inform himself relative to construction hazards
and procedure, labor, and all other conditions and fac-
tors, local and otherwise, which would affect the prosecu-
tion and completion of the work and the cost thereof,
* # % It must be understood and agreed that all such
factors have been properly investigated and considered
in the preparation of every proposal submitted, as there
will be no subsequent financial adjustment, * * * which
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is based on the lack of such prior information or its ef-
fect on the cost of the work.”

Hawkins, Sr., testified that he examined the site
before preparing the bid. A soil test could have been
made, but it was apparent the contractor preferred to
rely on his previous experience and examination of the
site.

The plaintiff states that the district failed to require
the Bacharach Company to perform its work under con-
tract No. E-110 with due diligence. Engineer Davis
fully explained this, and it appears from the evidence
that in no event could the contractor under contract
No. E-110 proceed to do any substantial amount of
work as required by its contract, due to the promises
made by Parsons to have certain parts of the structure
in proper condition to do such work. This contractor
kept in touch with the engineering company, provided
a standby superintendent to notify it when it could
commence the work, and endeavored to do certain parts
of the work at various times to facilitate its contract.
Davis testified that the contractor under contract No.
E-110 at no time delayed work by Parsons, on the other
hand, Parsons did hold up and delay work under contract
No. E-110.

The plaintiff contends that the defendant violated
article FC-25 of the contract which relates to payments,
and in addition makes claim for interest on the amount
withheld from the balance due on the contract price,
which plaintiff contends was wrongfully withheld. The
plaintiff also makes reference to article FC-34 of the
contract. In consideration of the said articles of the
contract, the plaintiff asserts that the defendant’s evi-
dence shows that the contract was substantially and sat-
isfactorily completed not later than April 14, 1956.

There appears to have been a meeting on January 15,
1957, held with the board of directors of the district and
at which the plaintiff’s counsel was present. Following
this meeting the district paid Parsons $10,563.04, as ap-
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proved by the board of directors of the district, to be
applied on any balance due on the contract, and in-
formed Parsons that the district was retaining the sum
of $40,200 as liquidated damages in accordance with
the contract provisions. There is no evidence that pay-
ments were not made within the time agreed upon
after the estimates had been approved by the board of
directors of the district, and no violation of the contract
as contended for by the plaintiff relating to payments.
With reference to the interest claimed by the plaintiff,
the trial court’s ruling thereon in dismissing the plain-
tiff’s claim therefor was not erroneous.

The plaintiff states that on July 16, 1955, employees
of the district accidently flooded an excavation which
had been prepared by plaintiff for the reception of a
54-inch water line. On July 21, 1955, after the plaintiff
had commenced repairing damages from the first in-
stance, defendant’s employees once again flooded the
excavation, causing several cave-ins along the side
of the trench. In order to repair this damage, it was
necessary for plaintiff to clean out the muck from the
trench, to recompact the soil, and to re-set several sec-
tions of the pipeline which had been placed in the
trench prior to the flooding. Plaintiff claimed it was
delayed 14 days in the performance of its contract, and
incurred $1,441.31 in additional costs by the necessity
of repairing this damage. This additional cost was paid
by the defendant.

It appears that the plaintiff executed a release in the
usual form for this claim. This was a compromise settle-
ment which covered all loss or damage sustained by
this claim. The defendant pleaded this settlement in
its answer and the same was admitted in the plaintiff’s
reply. We believe the trial court properly excluded
the evidence relating to the above item because the
plaintiff failed to file a claim for extension of time as
provided for by the contract.

There is much evidence with respect to the progress
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of the work under contract No. C-114, which is mostly
contained in letters written by the parties to the action.

It appears from the record that a conference was held
in the office of the district on December 20, 1954, attended
by the Messrs. Hawkins, the district’s attorney, and the
engineers. In that conference Hawkins, Sr., agreed to
have the building ready for operation by June 1, 1955,
and this was confirmed by a letter on January 27, 1955.
This was after the engineers wrote a letter to Parsons
on January 19, 1955, calling attention to contract No.
C-114 and the lack of progress on the part of Parsons
in progressing the construction work.

On February 9, 1955, the plaintiff submitted a progress
schedule which had a completion date of June 30, 1955.
Hawkins, Sr., said that the revised progress schedule
submitted was to appease the district and its engineers
so that it would start to release Parsons’ money.

The record shows that on March 4, March 10, and
March 18, 1955, the resident engineer wrote Parsons
to the effect that certain items in the contractor’s sched-
ule had not been completed and were past the comple-
tion dates, and requested Parsons to work on week-
ends to facilitate the completion of the project.

On April 4, 1955, the plaintiff started a second shift
consisting primarily of carpenters and labor helpers
erecting form work. This second shift was maintained
until May 16, 1955.

On April 28, 1955, the resident engineer wrote a letter
to the plaintiff reminding it that a considerable amount
of work would be required on the project to be ready for
the installation of equipment under contract No. E-110,
and other items that needed attention, and also recom-
mended that plaintiff work a full double shift 7 days a
week until the building was ready for the equipment
installation and the sealing weir completed.

When the contractor discontinued the second shift, a
conference was called on May 18, 1955. This conference
was attended by Mr. Detweiler, the district’s engineer,
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Messrs. Hershey and Dons of the Bacharach Company
which had the equipment contract, and the Messrs.
Hawkins. The resident engineer testified that the oc-
casion was that as a result of the delay in progress a
double shift had been set up and during the work earlier
in May this shift had been discontinued, and an endeavor
was made to establish what had caused the discontinu-
ance of the double shift. At that time the job was
not sufficiently completed so the representatives of the
equipment contractor were present to ascertain what
kind of a schedule could be made so they could pro-
ceed with their work and be able to continue their work
to the completion of contract No. E-110. At this meet-
ing the resident engineer asked Hawkins, Sr., when he
could get the job done. Hawkins, Sr., stated that Par-
sons could get the job done in the early part of July
1955; that he anticipated finishing the job to where
the district could put the extension to the filter build-
ing to use in the summer of 1955; and he definitely
promised to have the building ready.

On January 26, 1956, Hawkins, Sr., sent a letter to
the resident engineer. In this letter the writer was
referring to two or three matters, and stated that
everyone had operated in good faith and had been real-
istic in trying to avoid difficulties. Further the letter
stated that the writer would like to see these two jobs
settled on the basis of no penalties against anyone;
no penalties against contract No. C-114 on the filter
building, no penalties in the way of additional costs by
Parsons on the basins against the district, no additional
costs by Parsons for setting Walker equipment, and no
penalties by reason of extending additional equipment
costs by the district against Walker.

On March 1, 1956, Hawkins, Sr., sent a letter to the
general manager of the district in which he said: “On
the Filter Plant our time completion is subject to criti-
cism and I know was not satisfactory to the District or
vour Engineers. Neither was it satisfactory to us, al-
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though we made every reasonable attempt to make it so.
I do not believe there are any questions on the work it-
self or the class of workmanship or additional contract
work. I have indicated by letter to your Engineers
the manner in which we feel the finals on these two
jobs should be closed out. I also feel they are fair,
equitable, and to the best interests of the District to be
considered in the manner described. I also feel they can
be done so without any conflicts with our contracts.”

The contractor’s letter of March 1, 1956, was acknowl-
edged by the general manager of the district on March
9, 1956, who suggested that the contractor explain the
reason for the delays and why the contractor felt the
extensions of time should be granted.

On April 27, 1956, the contractor sent a letter to the
general manager of the district which contained the
following: “If you will review the delays and difficulties
occurring during the construction of the Filter Plant
addition and the Basins you will find that they were
unavoidable and not due to neglect on the part of any
one particular party. We are requesting that in lieu
of trying to determine proper time extensions that you
not assess any liquidated damages and that these two
jobs be settled on the basis of my letter to you of March
1, 1956 and my letter to the Engineers of January 26,
1956.”

In the case of George W. Condon Co. v. Loup River
Public Power Dist., supra, referring to a construction
contract without a “no damage” clause, this court said:
«x = * it jg expressly provided that no claim such as
here presented shall be valid unless the contractor
gives the engineer written notice thereof before the
performance of the work, and no such notice in writing
was even given. In fact, none of these provisions was
complied with by plaintiffs, and the terms of the con-
tract upon which they sue, under these circumstances,
forbid recovery by them.” See, also, Psaty & Fuhrman,
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Inc. v. Housing Authority, 76 R. 1. 87, 68 A. 2d 32, 10
A. L. R. 2d 789.

In A. Kaplen & Son, Ltd. v. Housing Authority, 42
N. J. Super. 230, 126 A. 2d 13, it is said: “Stipulations
like the questioned proviso are obviously conceived in
the public interest in protecting public agencies con-
tracting for large improvements on the basis of fixed
appropriations or loan commitments against vexatious
litigation based on claims, real or fancied, that the
agency has been responsible for unreasonable delays.”
Numerous cases are cited to the same effect.

None of the foregoing items involved any wrongdoing
on the part of the engineers or the district. There is no
breach of contract which would entitle the plaintiff to
damages from the defendant. If the contractor was de-
layed and was damaged thereby, the remedies are spelled
out in the contract.

While we have set forth evidence pertaining to the
alleged delays caused plaintiff by the flooding of the
weir chambers and pipe trenches, evidence concerning
soil compaction, and evidence relating to alleged dam-
ages caused by the acts and omissions of the defendant
and those for whom the defendant was responsible, the
trial court refused to admit some evidence relating to
the foregoing and, in addition, refused to admit evi-
dence relating to the water system improvements report
and the supplemental report on water system improve-
ments. Most of this evidence has been covered in this
opinion. However, a careful examination of the record
discloses that the trial court did not err in the admis-
sion or rejection of certain evidence as contended for by
the plaintiff.

There are items such as a delay in obtaining the
proper crane rail, the delivery of materials, and other
minor items which Parsons claims delayed the progress
of its work and for which the district was responsible.
It appears that either such items were not pleaded by
the plaintiff in its petition, that Parsons failed to comply
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with the proper procedure relating to such matters, or
that Parsons failed to give proper notice as required by
contract No. C-114.

In every case, before the evidence is submitted to the
jury, there is a preliminary question for the court to
decide, when properly raised, not whether there is liter-
ally no evidence, but whether there is any evidence
upon which the jury can find a verdict for the party
producing it, and upon whom the burden of proof is
imposed. See, Christ v. Nelson, 167 Neb. 799, 95 N. W.
2d 128; Johnsen v. Taylor, 169 Neb. 280, 99 N. W. 2d 254.

In accordance with the above rule, the trial court
properly dismissed the plaintiff’s petition.

For the reasons given herein, the judgment of the
trial court should be, and is hereby, affirmed.

AFFIRMED.

PATRICK PHILLIPS, APPELLANT, IMPLEADED WITH HELEN
PHILLIPS, APPELLEE, V. WiLLiam H. PHILLIPS ET AL,

APPELLEES.
104 N. W. 24 52

Filed July 8, 1960. No. 34776,

1. Partition. A referee in partition is an officer of the ecourt.
Ordinarily a court should not appoint someone to act as referee
in a matter who is either biased or prejudiced against any party
to the action who has an interest therein. Objections to the
appointment of anyone to act as referee, on the ground of his
being biased or prejudiced, are addressed to the sound dis-
cretion of the court making the appointment and the over-
ruling thereof will not be set aside unless the record affirmatively
shows that such discretion has been abused.

As between a partition in kind or sale of land for

division, courts will favor partition in kind, since it does not

disturb the existing form of inheritance or compel a person to
sell his property against his will,

Generally, the burden is on those who seek a sale of

the property in lieu of partition in kind, to establish by a pre-

ponderance of the evidence the existence of a statutory ground
for such sale.
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WENKE, J.

This is an appeal from the district court for Morrill
County. It involves an action commenced in that court
by Patrick Phillips and his wife to partition mineral in-
terests, including oil, gas, and hydrocarbons, in certain
real estate located in Morrill County, Nebraska. Such
actions are authorized by section 25-2170.01, R. R. S.
1943, and are governed by the general statutes relating
to partition actions.

The court rendered a judgment in which it deter-
mined the interests of the parties to the partition action
in and to the mineral interests involved and quieted and
confirmed such interests accordingly and ordered parti-
tion thereof. No appeal was taken therefrom to this
court and no complaint is here made that such interests
were not correctly determined and that partition thereof
is not proper. The court then appointed James L.
Macken, a member in good standing of the legal pro-
fession, referee to partition such mineral interests.
Patrick Phillips objected to the appointment of James
L. Macken to serve as referee and, after his appoint-
ment, moved that his appointment be set aside and that
a fair and impartial referee be appointed. The reasons
given for his objections to the appointment and for his
motion to vacate the appointment are hereinafter set
forth and discussed. This motion the trial court
overruled.

The referee made and filed his report wherein he
stated: “That your Referee finds that the only prop-
erties here for division are mineral interests located in
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an area where there has been only limited drilling and
exploration for oil, gas or minerals, where there has
been no production of o0il, gas or minerals; that the
mineral value as to the land here involved, has not
been determined and is at this time highly speculative;
that there is no ascertainable difference in value between
the mineral interest in one portion of this real estate
and the value of the mineral interest in any other por-
tion of this real estate; that said premises are pres-
ently not subject to oil and gas lease; * * *” Based
thereon, he recommended to the court: “* * * that par-
tition of the mineral interests in the real estate herein
be made in kind according to the recommendations em-
bodied in this report,” setting out in full his recom-
mendations in that respect.

Patrick Phillips objected to the report of the referee,
primarily on the ground: “That the said proposed divi-
sion in kind constitutes a checker boarding of the
acreage, making a mineral lease and development al-
most impossible.” The trial court overruled these ob-
jections, confirmed the report of the referee, and ordered
a division in kind as recommended by the referee, which
is as follows:

“IT IS FURTHER ORDERED that as to the following
real estate, to-wit: Section Thirteen (13), Township
Nineteen (19) North, Range Forty-seven (47), West of
the 6th P. M., Morrill County, Nebraska, that said real
estate be divided into eight tracts of eighty acres each
and that Patrick Phillips, Charles O. Phillips, whose
correct name is Charles R. Phillips, Hazel Passmore and
Mary Caraway, be each assigned by lot, the mineral
interest, including oil, gas and hydrocarbons in or under
the particular eighty acre tract assigned to them or that
may be produced therefrom for a term expiring April
29, 1982, and in the event there is production of oil, gas
or hydrocarbons from said real estate prior to said
date, for as long thereafter as such production continues;
and that the mineral interests in the remainder of said
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real estate be assigned to the defendant, William H.
Phillips, together with the reversion upon the expiration
of the term mineral interests above specified; that the
interest of the said William H. Phillips shall be subject
to mortgage to the Federal Land Bank and that the
interests of Patrick Phillips, Charles O. Phillips, Hazel
Passmore and Mary Caraway, in minerals shall be free
and clear of the lien and obligation of the mortgage of
the Federal Land Bank.

“IT IS FURTHER ORDERED as to the following de-
scribed real estate, to-wit: Section Thirty-two (32),
Township Nineteen (19) North, Range Forty-six (46),
West of the 6th P. M., Morrill County, Nebraska, that
said real estate be divided into eight tracts of eighty
acres each; that Charles R. Phillips, Hazel Passmore
and Mary Caraway be each assigned by lot, the mineral
interest, including oil, gas and hydrocarbons in or under
the particular eighty acre tract assigned to them or
that may be produced therefrom for a term expiring
April 29, 1982, and in the event there is production of
oil, gas or hydrocarbons from said real estate prior to
said date, for as long thereafter as such production con-
tinues; that the balance of the mineral interest in said
real estate be assigned to Patrick Phillips, together with
the right of reversion upon the expiration of such term
interests of Charles R. Phillips, Hazel Passmore and
Mary Caraway.

“IT IS FURTHER ORDERED that as to the following
described real estate, to-wit: Lots Three (3) and Four
(4), and the East Half of the Southwest Quarter (E%
SW1,) of Section Thirty (30); Lots One (1) and Two (2),
and the East Half of the Northwest Quarter (E1/4aNW1j)
and the Northeast Quarter (NE4) of Section Thirty-one
(31), all in Township Nineteen (19) North, Range Forty-
six (46), West of the 6th P. M., Morrill County, Ne-
braska, that said real estate be divided into tracts as

follows, to-wit:
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Tract 1: Lots Three (3) and Four (4), Section Thirty
(30).

Tract 2: The East Half of the Southwest Quarter
(E1%SW14) of Section Thirty (30).

Tract 3: Lots One (1) and Two (2) of Section Thirty-
one (31).

Tract 4: The East Half of the Northwest Quarter
(E6NW14) of Section Thirty-one (31).

Tract 5: The West Half of the Northeast Quarter
(W14NEY,) of Section Thirty-one (31).

Tract 6: The East Half of the Northeast Quarter
(E14NE1,) of Section Thirty-one (31); that all of the
oil, gas and mineral interest in one of said tracts be
assigned by lot in perpetuity to Hazel Passmore; that
the oil, gas and mineral interest in perpetuity in sixty
acres out of one of such tracts be assigned by lot to
Charles R. Phillips; and that all of the mineral interest
in sixty acres, including oil, gas or hydrocarbons in or
under or that may be produced therefrom for a term
expiring April 29, 1982, and in the event there is pro-
duction of oil, gas or hydrocarbons from said real estate
prior to such date for as long thereafter as such pro-
duction continues, be assigned by lot to Mary Caraway;
that the mineral interest in the balance of said real
estate be assigned to the plaintiff, Patrick Phillips, to-
gether with the right of reversion upon the expiration
of the term interest of the defendant, Mary Caraway;
the interest of Patrick Phillips to be subject to mort-
gage to the Federal Land Bank of Omaha, and the in-
terests of the other parties above set forth to be free
and clear of mortgage to the Federal Land Bank of
Omabha.

“IT IS FURTHER ORDERED that upon determination
by lot of the exact tracts to be received by the respec-
tive parties, that the Referee be, and he hereby is,
ordered to execute conveyances to each of the parties
of their respective interests in minerals, oil and gas as
sbove set forth.”
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Patrick Phillips has appealed from the rendition of
the foregoing decree of partition in kind as rendered
by the trial court.

Appellant raises two questions on appeal. The first,
was James L. Macken biased and prejudiced in any man-
ner so that he could not serve as a fair and impartial
referee in this partition action and, if so, was it error
for the trial court to appoint him to act in that capacity?

A referee in pastition is an officer of the court. Knouse
v. Knouse, 157 Neb. 748, 61 N. W. 2d 388. Ordinarily
a court should not appoint someone to act as referee in a
matter who is either biased or prejudiced against any
party to the action who has an interest therein. Objec-
tions to the appointment of anyone to act as referee, on
the ground of his being biased or prejudiced, are ad-
dressed to the sound discretion of the court making the
appointment and the overruling thereof will not be set
aside unless the record affirmatively shows that such
discretion has been abused.

As a basis for his contention appellant, in support of
his motion to vacate the appointment, stated: ‘““That
James L. Macken is an attorney in a case in the District
Court of Morrill County, Nebraska, in which Paul
Rhodes is plaintiff and Ernest W. Taylor and Evelyn
Taylor are defendants; that he is attorney for the de-
fendants in said action and is personally appearing
against this plaintiff’s attorney in said action, which
causes bitter and ill feeling and for that reason makes
it impossible for the said James L. Macken to be a
fair and impartial referee in this action, * * *”

Paul Rhodes is counsel for appellant in this action.
The record shows that Rhodes brought an action in his
own behalf in the county court of Morrill County against
Ernest W. Taylor and Evelyn Taylor; that James L.
Macken represented the defendants therein; that James
L. Macken filed an affidavit in that action seeking to
prevent Rhodes from taking the deposition of certain
persons named therein for the reason, as therein set
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forth, “* * * that in attempting to take the depositions
of said persons ostensibly for this case, plaintiff is
merely using this case as an instrument, his real pur-
pose being to further his interests in certain other po-
tential litigation not remotely connected with this case;
that the taking of these depositions would result in
grave injustice to defendants in that they or their coun-
sel must appear at the taking of the depositions to pro-
tect defendants, resulting in substantial expenditure of
money because of the great distance involved, and for
no good reason in view of the irrelevancy of the pro-
posed depositions; * * *.” It would appear, from the
deposition of Evelyn Taylor, that the foregoing litiga-
tion, which is now apparently pending in the district
court for Morrill County on appeal, relates to a right the
Taylors claim to keep certain money now in their pos-
session which they seek to hold for services rendered
to Rhodes for operating a drug store for him and which
money Rhodes is seeking to recover from them. This
litigation has no relation to this action and the parties
involved herein.

Unfortunately it appears that Rhodes has become
embittered toward Macken because he, Macken, repre-
sented clients opposed to Rhodes in the litigation here-
inbefore referred to but there is no showing that Macken
reacted in the same manner. Ordinarily members of the
legal profession do not let the fact that they represent
opposing interests in contested litigation affect their
personal relations for often the same lawyers may rep-
resent opposing interests in one case and be associated
together in another. That is the proper relationship
that should arise therefrom. There is absolutely no
showing in this case that Macken was in any way biased
or prejudiced against either Rhodes or any of the par-
ties to this action. The trial court, therefore, did not
abuse its discretion when it appointed Macken to act
as referee.

We come then to the second question raised by ap-



740 NEBRASKA REPORTS [VoL. 170
Phillips v. Phillips

pellant which is, was it proper, under the circumstances
here shown, for the trial court to order a partition in
kind in the manner that it did?

Section 25-2181, R. R. S. 1943, provides: “If it ap-
pears to the referee or referees that partition cannot
be made without great prejudice to the owmers, they
shall so report to the court.”

“As between a partition in kind or sale of land for
division, courts will favor partition in kind, since it
does not disturb the existing form of inheritance or
compel a person to sell his property against his will.”
Trowbridge v. Donner, 152 Neb. 206, 40 N. W. 2d 655.
Therein we went on to say: “It is pertinent, also, that
a sale in partition cannot be decreed merely to advance
the interests of one of the owners, but that before
ordering a sale the court must judicially ascertain that
the interests of all will be promoted, thereby bearing
in mind that the ‘generally accepted test of whether a
partition in kind would result in great prejudice to the
owners is whether the value of the share of each in
case of a partition would be materially less than his
share of the money equivalent that could probably be
obtained for the whole.’ 40 Am. Jur. Partition, § 83,
p. 74.”

“Generally, the burden is on those who seek a sale
of the property in lieu of partition in kind, to establish
by a preponderance of the evidence the existence of a
statutory ground for such sale.” Trowbridge v. Donner,
supra.

The evidence shows there has never been any pro-
duction of gas, oil, or hydrocarbons on the 1,760 acres
of land herein involved. In fact, there has never been
any exploratory drilling on it and the only holes drilled
near it, which are some miles away, were all dry. The
nearest production is 16 miles away. It is not now under
any oil or gas lease. In view of these facts it is referred
to as a wildcat area. It does, however, have some
mineral potential but the extent thereof is unknown
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and highly speculative. This potential is, at present, the
same for the entire area although, if developed, some
tracts may become more productive than others.

Dividing the mineral rights into smaller units or tracts
will undoubtedly affect the possible leasing and de-
velopment of this area adversely. However, the evi-
dence also shows that it is very doubtful if a lease to
explore and develop this area for gas and oil could pres-
ently be secured even if the entire tract of 1,760 acres
was covered thereby because the mineral interests
therein are of such doubtful value. Whether the min-
eral interests therein could or could not be sold at this
time is also very speculative because of the foregoing.
If, on the other hand, production should hit this area
these mineral rights would become very valuable. In
such circumstances the evidence discloses there would
be no trouble leasing 80-acre tracts. To force a sale of
these mineral rights at this time would be of little,
if any, value to the present owners thereof whereas, if
each can retain an interest therein by division in kind,
he may reap a rich reward therefrom. Under these
circumstances we think the trial court was correct in
doing what it did.

AFFIRMED.

EviL C. BLOMQUIST ET AL., APPELLEES, V. BOARD OF
EpucATIONAL LANDS AND FUNDS OF THE STATE OF

NEBRASKA, APPELLANT.
104 N. W. 2d 264

Filed July 8, 1960. No. 34780.

1. Improvements. As a general rule, improvements of a perma-
nent character, made on real estate and attached thereto without
the consent of the owner of the fee, by one having no title or
interest, become a part of the realty and vest in the owner of
the fee as his own property.

2. Improvements: Landlord and Tenant. The general rule that im-
provements which become a part of the real estate may not be
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removed and do not become the property of the lessee is ap-
plicable in the absence of agreement, express or implied, or a
statute indicating otherwise.

3. Improvements. Trees growing on land, in the absence of agree-
ment or statute indicating otherwise, are a part of the land.

4. Public Lands. The Board of Educational Lands and Funds under
the leasing provisions of statute is without authority to sell
directly or in effect a part of the fee.

5. Pleading. The courts are without authority to grant relief on
a patently invalid pleaded cause of action.

APPEAL from the district court for Lancaster County:
Harry R. ANKENY, JUDGE. Reversed and dismissed.

Clarence S. Beck, Attorney General, and Richard H.
Williams, for appellant.

Ginsburg, Rosenberg & Ginsburg and Norman Krivo-
sha, for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLaugH, JJ.

YEAGER, J.

This is an action by Emil C. Blomquist and Orpha P.
Blomquist, husband and wife, as joint tenants under a
lease of Section 36, Township 28, Range 23, in Brown
County, Nebraska, plaintiffs and appellees, against the
Board of Educational Lands and Funds of the State of
Nebraska, an agency and department of the State of
Nebraska having charge of all school lands owned by
the state or land, title to which may vest in the state,
and having authority to adopt rules for that purpose
and to lease such lands, defendant and appellant. The
purpose of the action is to have determined the rights
and interest of the parties under the lease; to have it
adjudged that the plaintiffs have the right to remove
or dispose of trees on the land; to have it determined
that on the termination of the lease the trees remaining
on the land shall be appraised, the value determined,
and the value thereof paid to plaintiffs; to have the
defendant enjoined from claiming any title or interest
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in the trees; and, on the negotiation of a new lease, to
have plaintiffs recognized as the owners of the trees.

As ground for the relief sought the plaintiffs, to the
extent necessary to state here, pleaded that they had
been tenants on the land under lease from the defend-
ant since 1934; that between 1941 and 1944 they planted
on the land 20 acres of trees which consisted of cedar,
pine, ash, chinese elm, hackberry, cottonwood, and plum
for their general use, for shelter and posts, and for
possible commercial purposes; that the trees were fully
grown in the summer of 1958; that they had a market
value of more than $6,000 and that they increased the
value of the real estate; that the lease of plaintiffs ex-
pired on January 1, 1959; that in order to protect the
interest in the trees which the plaintiffs claimed under
the provisions of section 72-240.06, R. R. S. 1943, it be-
came necessary for them to pay to the .defendant as
rental $3,550 for a renewal lease, which otherwise they
would not have been required to pay; that the lease so
procured was for 12 years from January 1, 1959; that
the trees planted by the plaintiffs are their property;
and that the provision under which they make their
claim for the relief prayed is the following from section
72-240.06, R. R. S. 1943: “Improvements to be included
in such appraisement shall be all buildings, fencing,
wells, windmills, pumps, tanks, irrigation improvements,
dams, drainage ditches, conservation terraces, trees,
plowing for future crops, and alfalfa or other crops
growing thereon.”

To the petition of plaintiffs the defendant filed a
demurrer. The ground of the demurrer was that the
petition did not state facts sufficient to constitute a
cause of action in that the portion of section 72-240.06,
R. R. S. 1943, relating to trees is unconstitutional and
void as an attempt to bestow a special benefit upon
persons holding school land leases at a certain time at
the expense of the school land trust.

The demurrer was overruled, whereupon the defend-
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ant elected to stand thereon and refused to plead fur-
ther. A judgment was thereupon rendered granting
the relief prayed for in the petition of the plaintiffs.
From this judgment the defendant has appealed.

As has been pointed out in what has been said the
claim of plaintiffs is based upon a claimed right which
they contend flows from section 72-240.06, R. R. S. 1943,
coupled with acts performed between the years 1941
and 1944. As also pointed out the defendant contends
that the provision on which the plaintiffs rely is un-
constitutional and void. The particular provisions from
which this controversy stems are as follows: “All au-
thorized improvements on school land leases shall be-
come the property of new lessees in all instances, and
payment shall be made to the old lessees as herein pro-
vided. * * * If the parties are unable to agree as to
the value of all the improvements on the land, such
improvements shall be appraised by a board of three
appraisers * * *. Improvements to be included in such
appraisement shall be all buildings, fencing, wells, wind-
mills, pumps, tanks, irrigation improvements, dams,
drainage ditches, conservation terraces, trees, plowing
for future crops, and alfalfa or other crops growing
thereon.”

It becomes necessary however before entering upon
a discussion of these questions to consider pertinent,
perhaps controlling, factors in the determination of this
case without reaching the questions which have been
presented by the pleadings, the judgment, or the briefs
of the parties on appeal. The matters to which refer-
ence is here made are the origin and history back of
section 72-240.06, R. R. S. 1943, the time when the acts
of plaintiffs were performed, and the legal significance
of the planting of trees upon the land.

It is to be observed that the first sentence of the
section of the statute which has become the center of
this controversy makes the subject involved “all au-
thorized improvements on school land leases.” The stat-
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ute then declares that the ownership of the authorized
improvements shall pass to the new tenant in case of
the transfer of the lease. Conditions of transfer are
prescribed but a statement of them is not required
herein. It should be said here however that the trans-
fer contemplated is not to be made by the defendant,
but from an old to a new lessee, on terms and conditions
imposed by the statute.

It becomes important next to observe that the au-
thorized improvements designated in the statute are
“puildings, fencing, wells, windmills, pumps, tanks, irri-
gation improvements, dams, drainage ditches, conserva-
tion terraces, trees, plowing for future crops, and al-
falfa or other crops growing thereon.” Of special sig-
nificance is the fact that in the present statute trees
are within the classification.

In varying terminology bkut in a single sense the
statutes, from a time long prior to the date of the com-
mencement of the first tenancy of plaintiffs to the pres-
ent time, contained an enumeration of the improve-
ments to which title passed, under stated restrictions,
from an old to a new lessee. For convenience this his-
tory will start with section 72-218, Comp. St. 1929,
which was prior to the commencement of the first ten-
ancy, and follow through with Laws 1935, c. 163, § 11,
p. 604; § 72-240, R. S. 1943; Laws 1947, c. 235, § 7 (7),
p. 750; Laws 1953, c. 255, § 1, p. 862; and Laws 1957,
c. 303, § 1, p. 1107, which is now section 72-240.06, R. R.
S. 1943.

1t was not until the adoption of the act of 1953 that
“trees” were included in the enumeration of improve-
ments which were to pass from the old to the new
lessee. This act of 1953 was declared unconstitutional
in Watkins v. Dodson, 159 Neb. 745, 68 N. W. 2d 508.
In that case it was said: “An unconstitutional statute is
a nullity, is void from its enactment, and is incapable
of creating any rights or obligations.”

As indicated the present section 72-240.06, R. R. S.
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1943, was enacted in 1957. For the first time, there-
fore, in that year there was a statutory provision on
its face valid enumerating trees as improvements and
providing for their transfer from an old to a new lessee.
This was 13 years after completion of the planting of
trees by the plaintiffs.

It is further noted that in the rules of defendant
“trees” were not enumerated as improvements passing
with the change of lessees until December 8, 1958, when
rule 2 of the rules relating to improvements was filed
with the Secretary of State.

It becomes clear from this history that regardless of
the pleadings and the presentations by the parties in
their briefs that the status of these trees is essential
to a proper determination of whether or not the plain-
tiffs are entitled to any of the relief for which they
pray in their petition and which they were awarded
by the judgment of the district court. If they have no
ownership in the trees, this court is not called upon to
pass in this case upon the constitutionality of section
72-240.06, R. R. S. 1943.

Without any apparent dispute it appears that the
trees in question were improvements of a permanent
character made on this real estate and in the very na-
ture of things attached thereto. They were placed on
the land, and it is not pleaded that they were so placed
with the consent of the defendant. Under the general
rule as set forth in 27 Am. Jur., Improvements, § 3, p.
261, as follows, they became a part of the realty and
title thereto vested in the State of Nebraska as trustee
of the school lands of the state from the date of plant-
ing: “As a general rule, improvements of a permanent
character, made on real estate and attached thereto with-
out the consent of the owner of the fee, by one having
no title or interest, become a part of the realty and vest
in the owner of the fee as his own property * * * See,
also, Friedlander v. Ryder, 30 Neb. 783, 47 N. W. 83,
9 L. R. A. 700; Frost v. Schinkel, 121 Neb. 784, 238 N.
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W. 659, 77 A. L. R. 1381; Watson Bros. Realty Co. v.
County of Douglas, 149 Neb. 799, 32 N. W. 2d 763; Nilson
Bros. v. Kahn, 314 I1l. 275, 145 N. E. 340; Reese v. Jared,
15 Ind. 142, 77 Am. Dec. 88; Graham v. Connersville &
N. C. J. R. R. Co,, 36 Ind. 463, 10 Am. R. 56; Atchison,
T. & S. F. RR. Co. v. Morgan, 42 Kan. 23, 21 P.
809, 4 L. R. A. 284, 16 Am. S. R. 471; Kingsley v.
McFarland, 82 Me. 231, 19 A. 442, 17 Am. S. R. 473;
Peirce v. Goddard, 39 Mass. 559, 33 Am. Dec. 764; But-
ler v. Page, 48 Mass. 40, 39 Am. Dec. 757; Pomeroy, Wil-
son & Butler v. Lambeth, 36 N. C. 65, 36 Am. Dec. 33;
Jones v. Shufflin, 45 W. Va. 729, 31 S. E. 975, 72 Am. S.
R. 848.

The general rule that improvements which become a
part of the real estate may not be removed and do not
become the property of the lessee is applicable in the
absence of agreement, express or implied, or a statute
indicating otherwise. See 51 C. J. S., Landlord and
Tenant, § 399 (a), p. 1141.

It is noted that in Reese v. Jared, suprae, is contained
a pertinent declaration that trees are improvements, and
lumber while in a tree is real estate. Nothing has been
found to indicate that they shall be treated otherwise
in the absence of statute or agreement.

The petition is not predicated on an agreement when
or after the plaintiffs became lessees of this land, nor on
a statute which directly or by reasonable inference per-
mits a removal of these trees. It is true that a statute
does indicate that movable improvements are the prop-
erty of the lessee. § 72-238, R. R. S. 1943. See, also,
State v. Platte Valley Public Power & Irr. Dist., 147 Neb.
289, 23 N. W. 2d 300, 166 A. L. R. 1196. As is made clear
trees growing on land are not movable improvements.
They are, as pointed out, a part of the land. The peti-
tion is predicated, in the light of the history set forth
herein, on a mere leasehold or leaseholds' containing
no reference to agreement with regard to trees, and
without any statiite which at the time of planting di-
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rectly or by reasonable inference gave to the plaintiffs
an interest in trees. As pointed out planting ended in
1944. Thus since there was no authority upon which
to base a claim for these trees as improvements subject
to removal, the judgment of the district court was
erroneous.

If it should be contended that the present section 72-
240.06, R. R. S. 1943, has the effect of granting retroac-
tively ownership or interest in these trees it becomes
difficult to see how the contention could be sustained.
These trees became and are a part of the fee and have
been since 1944. This court said in State v. Platte Val-
ley Public Power & Irr. Dist., supra: ‘“The board under
the leasing provisions of the statute is without authority
to sell directly or in effect a part of the fee.”

This conclusion necessitates a rejection of the pleaded
cause of action and a dismissal thereof without passing
upon the constitutionality of section 72-240.06, R. R. S.
1943, since nothing is before the court for decision which
depends upon its constitutionality. This conclusion con-
forms to the following which was said in Jessen v.
Blackard, 160 Neb. 557, 71 N. W. 2d 100, concerning the
duty of the court when a pleaded issue is not on any
true basis before the court for consideration: ‘“Under
these authorities it is clear that the court has a duty of
its own to perform. It may not properly grant relief
based upon a statute which is nonexistent or one which
has become nonexistent by reason of judicial declara-
tion of unconstitutionality by this court whether the
question has been raised by the parties or not.” This
statement refers to declaration of unconstitutionality as
a basis for the pronouncement but of course it has appli-
cation in any situation where it becomes apparent that
the pleaded issue is not before the court for deter-
mination.

The judgment of the district court is reversed and the
cause dismissed.

REVERSED AND DISMISSED.
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A. LowELL JOHNSON, ADMINISTRATOR DE BONIS NON WITH
WILL ANNEXED OF THE ESTATE OF EDWIN YODER, DECEASED,
APPELLANT, V. FLORENCE L. MUNSELL ET AL., APPELLEES,
IMPLEADED WITH ALTA YODER, INDIVIDUALLY, AND MARK

A. BUCHHOLZ, GUARDIAN OF ALTA YODER, APPELLEES.
104 N. W. 2d 314

Filed July 15, 1960. No. 34777.

1. Appeal and Error. Actions in equity, on appeal to this court,
are triable de novo, subject, however, to the rule that when
credible evidence on material questions of faet is in irrecon-
cilable conflict, this court will, in determining the weight of
the evidence, consider the fact that the trial court observed
the witnesses and their manner of testifying, and must have
accepted one version of the facts rather than the opposite.

2. Executors and Administrators. The term ‘“administrator de
bonis non,” used in reference to the administration of estates
by the courts of this state, means an administrator who has
been appointed in the place of a former administrator or execu-
tor who has ceased to be such after partial administration of
the estate.

The administrator de bonis non has all the powers of
his predecessor and is authorized to and should prosecute an
action if he in good faith believes it necessary for the recovery
of a debt owing the estate.

4. Partnership. A sale, conveyance, transfer, or assignment by
a partner of his interest in the partnership to a copartner does
not of itself dissolve the partnership, although the entire circum-
stances connected with such a transfer may be sufficient to
bring about its dissolution.

A partner’s conveyance of his interest in the partner-
ship property to a copartner operates as a dissolution of the
partnership only when it is clear that the partners contemplated
and intended the entire withdrawal from the partnership of
such partner and the termination of the partnership as between
themselves, and their intention may be manifested by agreement
of the parties.

6. Witnesses. The value of the opinion of an expert witness is
dependent on, and is no stronger than, the facts on which it is
predicated. The opinion has no probative force unless the prem-
ises upon which it is based are shown to be true.

7. Partnership. Upon the dissolution of a partnership firm by
the death of one of its members, the surviving partners may
ordinarily carry on the same line of business at the same place
as was transacted the firm business, without liability to ac-
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count to the legal representative of the deceased partner for
the good will of said firm, in the absence of their own agree-
ment to the contrary.

8. In the absence of an agreement therefor, or of special
circumstances, a surviving partner is not ordinarily entitled to
compensation for his services in winding up and settling the
partnership affairs.

9. However, a surviving partner is ordinarily entitled to

compensation for his services out of profits earned by the de-
ceased partner’s capital which he continues to use in the busi-
ness with consent of the representative of deceased, and even if
without consent of the representative of the deceased partner a
surviving partner so continues the business at his own risk and
makes a profit, the estate is bound to allow reasonable compen-
sation for his services if it elects to share in the gains or profits
so made.

APPEAL from the district court for Lancaster County:

Harry R. ANKENY, JUDGE. Affirmed as modified.
Barney, Carter & Buchholz, for appellant.
Sterling F. Mutz, for appellees Munsell et al.
Mark A. Buchholz, for appellees Yoder et al.

Heard before MESSMORE, YEAGER, CHAPPELL, WENKE,
and BosLAucH, JJ.

CHAPPELL, J.

Plaintiff, A. Lowell Johnson, as administrator de bonis
non with the will annexed of the estate of Edwin Yoder,
deceased, filed this action on June 21, 1958, against de-
fendants, Florence L. Munsell, Lydiellen Hagen, Aldine
Lindeman, and Don W. Munsell, allegedly doing busi-
ness in the partnership name of Munsell’s Mineral Prod-
ucts Company, and said company, a copartnership.
Upon motion of defendants and after hearing thereon,
Alta Yoder, the incompetent surviving wife of Edwin
Yoder, deceased, and Mark A. Buchholz, her duly ap-
pointed, qualified, and acting guardian, were made par-
ties defendant, and upon application of defendants in
open court said guardian was appointed guardian ad
litem for Alta Yoder.
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Hereafter, A. Lowell Johnson will be called plain-
tiff; Munsell’s Mineral Products Company will be called
the company; Florence L. Munsell will be called Mrs.
Munsell; Lydiellen Hagen will be called Mrs. Hagen;
Aldine Lindeman will be called Mrs. Lindeman; and
Don W. Munsell will be called Don. All such individu-
ally-named defendants were children of Mrs. Munsell
and all were surviving partners in defendant company
except Mrs. Hagen when Edwin Yoder, one of the part-
ners, died on November 6, 1953. When referring to
all such surviving partners and the company, they will
be called defendants. Edwin Yoder, deceased, will be
called Mr. Yoder; Alta Yoder will be called Mrs. Yoder;
and Mark A. Buchholz, guardian and guardian ad litem,
will be designated as such.

The purpose of plaintiff’s action was to obtain an ac-
counting against the alleged surviving partners and the
company in order to obtain a determination of the value
of Mr. Yoder’s interest in the company, including his
alleged share of good will of the business at the time
of his death; and to recover same, together with profits
of the company from November 6, 1953, up to the time
the amounts found due plaintiff are paid in lieu of in-
terest on Mr. Yoder’s alleged capital contribution to
the company during said time.

Plaintiff’s petition alleged that on October 1, 1937,
Mr. Yoder, Mrs. Munsell, Mrs. Hagen, Mrs. Lindeman,
and Don duly entered into a written partnership agree-
ment and became partners in defendant company, after
which time they engaged in the business of selling min-
eral products in the name of the company. A copy of
such agreement was attached to and made a part of
plaintiff’s petition. His petition alleged that said com-
pany commenced doing business under that agreement
on or about October 1, 1937; that the partnership con-
tinued to do so up until November 6, 1953, the date of
Mr. Yoder’s death; and that defendant surviving part-
ners have continued their partnership business since
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November 6, 1953. Plaintiff’s petition also alleged, as
shown by the agreement, that on October 1, 1937, Mrs.
Munsell’s interest in the partnership was 46.09 percent;
Mr. Yoder’s interest was 17.26 percent; Mrs. Hagen’s
interest was 12.22 percent; Mrs. Lindeman’s interest was
12.21 percent; and that Don’s interest was 12.22 percent.
However, plaintiff’s theory of recovery was that on
June 24, 1946, Mrs. Munsell assigned 7.74 percent of
her interest in the partnership to Mr. Yoder, leaving
Mrs. Munsell with a 38.35 percent interest and Mr.
Yoder with a 25 percent interest; that on March 30, 1953,
Mrs. Hagen assigned her 12.22 percent interest to Mrs.
Munsell, leaving her with a 50.57 percent interest; and
that such assignments as a matter of law dissolved the
partnership and freed the remaining partners from the
obligations of the October 1, 1937, partnership agree-
ment; that in the absence of any new agreement, either
oral or written thereafter, all rights and duties must
be determined under the provisions of the Uniform
Partnership Act; that when Mr. Yoder died on No-
vember 6, 1953, the then existing partnership became
dissolved under section 67-329, R. R. S. 1943; and that
as a matter of law under the circumstances heretofore
recited and the provisions of section 67-342, R. R. S. 1943,
plaintiff was entitled to an accounting and the recovery
sought herein.

In that connection, it is well to point out here that
the written and witnessed assignment of 7.74 percent
interest by Mrs. Munsell to Mr. Yoder on June 24, 1946;
is attached to and made a part of plaintiff’s petition.
Therein it recites that it was understood and agreed
that all terms and conditions of the October 1, 1937,
partnership agreement should remain in full force and
effect except as to the change of percentage of owner-
ship occasioned by such assignment. Also, without dis-
pute and with Mr. Yoder’s consent and agreement, the
partnership so continued to operate thereafter under
the partnership agreement until Mr. Yoder’s death.
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Further, on June 12, 1953, after Mrs. Munsell had re-
ceived an assignment from Mrs. Hagen of her 12.22
percent interest on March 30, 1953, Mrs. Munsell, by
written and witnessed assignment, transferred 1214 per-
cent of her interest to Mr. Yoder for life, with remainder
to Mrs. Munsell after Mr. Yoder’s death. That assign-
ment also admittedly recited that it was understood
and agreed that all terms and conditions of the October
1, 1937, partnership agreement should remain in full
force and effect except as to the change of percentage of
ownership occasioned by such assignment. Also, with-
out dispute and with Mr. Yoder’s consent and agree-
ment, the partnership so continued to operate thereafter
under the partnership agreement until Mr. Yoder’s death.

As far as important here, the October 1, 1937, part-
nership agreement, duly executed and acknowledged,
provided in substance as follows: The name under
which the partnership business was to be conducted was
Munsell’s Mineral Products Company, and it was to
continue for an indefinite period. The partnership had
power and authority to engage in the buying, selling,
and dealing in minerals and allied products. It was
sgreed that they and each of the partners would be en-
titled to the net profits and be obligated to pay net
losses in operation of the business of the company in
the proportion their investments bear to the total in-
vestments of all the partners and that “said propor-
tions may be changed from time to time as the percent-
age of investment of each partner increases or decreases
as herein agreed upon.” (Italics supplied.) The then
agreed percentages of ownership by each of the five
partners were stated as heretofore set forth.

It was agreed that control of the partnership should
be vested at all times in those partners owning a ma-
jority of the investment in the company, provided,
however, that management of the business might be
entrusted to such person or persons as might be se-
lected from time to time by those partners owning a
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majority of the investment. Officers of the company
were agreed to be a president, secretary, and treasurer,
selected from among the partners, any two of which
offices might be held by one person, and that such offi-
cers should perform the duties and have authority usu-
ally and customarily incident to those offices in part-
nership companies, but they should have such author-
ity and perform such other duties as the parthership
might from time to time determine. The partnership
was given power and authority to select and employ
a general manager who might or might not be one of the
partners, and vacancies were to be filled by the same
method as of elections of officers thereto for unexpired
terms, but any officer or general manager might be re-
moved by the vote of those partners owning a majority
of the investment. Officers were required to be elected
for 1 year and hold office until their successors were
duly elected and qualified. Annual meetings of the
partners were agreed to be held on the first Tuesday in
February each year and any partner might vote by
proxy. For the purpose of circumscribing and limiting
the power of individual partners, it was agreed that no
one or more partner had power or authority except by
specific authority spread upon the minutes of the part-
nership and approved by the partners owning a majority
in amount of the investment to do or perform any acts,
among which was: “(d) To change or alter any writ-
ten agreement of the partnership.” Each of the parties
agreed that he would not under any circumstances nor
at any time state or represent that he was the owner
of a greater share in the partnership than he ac-
tually had, or that the partnership had power or au-
thority beyond that expressed in the partnership agree-
ment, or that he or she as a partner had power and
authority which had not been expressly conferred on
them, or otherwise make any false representations con-
cerning the power and authority of the partnership or
the individual partners therein. It was agreed that
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regular meetings of the partners could be held at such
times as should be determined from time to time by the
partners, and such meetings could be called at any time
upon 7 days’ notice mailed to each partner, or when
ordered by the president and secretary.

It was agreed that distribution of the profits should
be made at such times and in such amounts as should be
determined from time to time by the partnership, and
that same should be subject to control of a majority in
amount of investment. Losses were agreed to be pro-
rated among the partners according to the pro rata pro-
portion of the investment and assessments made for
any purpose should be based pro rata in proportion to
the amount of the investment, and upon failure to pay
same by any partner the partnership was given a lien
for the amount thereof upon the share of such partner.

It was specifically agreed that upon death of any one
of the partners, the business of the partnership would
be technically dissolved and the surviving partners
would be considered as trustees to carry out the part-
nership agreement and “the surviving partners shall con-
tinue to operate the business as trustees upon the same
terms and conditions as specified herein except for the
absence of the deceased partner” and that the business
would be disposed of as follows: Within 10 days after
the death of a partner, the surviving partners should
call a special meeting and determine the market value
of the deceased partner’s share in the partnership and
the survivors should have first option to purchase such
share pro rata according to the respective shares on the
basis of such appraised value, provided that those suc-
ceeding to the ownership of the deceased partner’s share
would be willing to sell such share upon the basis of
such appraised value. (Italics supplied.) It was pro-
vided, however, that if those who succeeded to the share
of the deceased partner should not elect to sell it at
such appraised value, then within a reasonable time
its value should be determined by the surviving part-
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ners and the representative of the owner of the deceased
partner’s share, each selecting an appraiser and the two
appraisers selecting a third, with survivors having an
option to purchase said share by paying the amount
of such appraisal. If the surviving partners should
elect then not to purchase such share of the deceased,
it was agreed that those who became owners thereof
might be substituted as owner, subject to the limitations
and conditions of the partnership agreement.

With regard to the matter of the appraisal by ap-
proved appraisers, we may assume that an unexecuted
agreement to arbitrate will not ordinarily be recog-
nized by the courts of this state because the effect
thereof would be to oust the courts of their legitimate
jurisdiction. See Phoenix Ins. Co. v. Zlotky, 66 Neb.
584, 92 N. W. 736. However that may be, such assump-
tion will not avoid enforcement by courts of the valid
provisions of the partnership agreement or affect the re-
sult under the circumstances presented herein.

In that connection, it was agreed in the partnership
agreement that it should be binding on the parties
thereto and their heirs, executors, administrators, per-
sonal representatives, devisees, legatees, next of kin,
and upon all persons who succeeded to any right, title,
or interest in or to the share of any of said partners, and
should be binding upon successors in interest, guardians,
and other persons, firms, or corporations succeeding to
any right, title, or interest of any of the partners or
the partnership, as provided in said agreement.

The guardian of Mrs. Yoder filed an answer claim-
ing for her such interest in the premises as she was en-
titled to have; submitting her rights and interest to pro-
tection of the court; and praying for recovery of costs.
Said guardian also filed a separate answer as guardian
ad litem for Mrs. Yoder wherein he alleged that the
action was for her ultimate benefit; claimed such in-
terest in the premises for her as she was entitled to have;
and prayed for recovery of costs. He also attended the
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trial as guardian and as guardian ad litem, and was
allowed $100 for services as guardian ad litem, which
was taxed as costs to plaintiff. The other defendants
filed an answer wherein they admitted that the parties
had entered into a partnership agreement on or about
October 1, 1937, as alleged by plaintiff; that Mr. Yoder
and defendants, except Mrs. Hagen, continued to operate
the business under said agreement until Mr. Yoder’s
death on November 6, 1953; and that Mrs. Hagen was
not a partner on that date, she having assigned all of
her right, title, and interest in the partnership to Mrs.
Munsell on March 30, 1953. Mrs. Hagen prayed for dis-
missal of the action as to her at plaintiff’s cost. The
theory of defense for other surviving partners and the
company was that after Mr. Yoder’s death they allegedly
continued to operate the business as provided in the
partnership agreement; that within 10 days after No-
vember 6, 1953, the surviving partners called a special
meeting and determined the market value of Mr. Yoder’s
interest to be $5,497.91 on November 6, 1953; that im-
mediately on notice to Mrs. Yoder they exercised their
option to purchase Mr. Yoder’s share on the basis of
such appraisal and offered to pay same to the legal
representative of Mr. Yoder when appointed; that on
or about March 22, 1954, Alta Yoder was appointed and
qualified as executrix of the estate of Edwin Yoder, de-
ceased; that after she was so appointed, and prior to
March 31, 1954, she refused to sell Mr. Yoder’s share for
said appraised value and so notified defendants; that
thereupon defendants demanded of Mrs. Yoder indi-
vidually and as executrix to comply with the provisions
of the partnership agreement and make selection of an
appraiser, defendants having so selected one to deter-
mine the value of Mr. Yoder’s share in the partnership
so that surviving partners might exercise their option
to purchase such share, but she refused to comply and
notified defendants that as successor in interest and as
executrix she would not be bound by any terms and
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conditions of the partnership agreement; that thereafter,
on or about April 15, 1954, defendants made a full,
accurate, and complete accounting of all assets of every
kind and character of the partnership; that same was
then delivered to Mrs. Yoder as executrix by defendants
who again offered to pay and tendered to her $5,497.91
for the share of Mr. Yoder, deceased, but she refused to
accept same or be bound in any manner by the part-
nership agreement; that defendants kept the tender of
such sum good; and that on or about February 23, 1956,
defendants delivered such tender to the county judge of
Lancaster County to be held by him for the use and
benefit of Mrs. Yoder as successor and legal representa-
tive of the estate of Edwin Yoder, deceased, which sum
was later withdrawn by said representative without
prejudice to any rights to recover more. Defendants
alleged that by reason of the circumstances aforesaid,
the 4-year statute of limitations began to run on March
31, 1954, and that plaintiff’s cause of action was barred
thereby.

With regard to the statute of limitations, it is well
to point out here that admittedly in June 1954, defend-
ants paid to the estate $1,415.49 as profits for 1953;
that in January 1955, defendants paid to the estate
$1,410.75 as profits for 1954; and that in February 1956,
defendants paid to the estate $665.90 as profits for 1955.
Thus, we do not deem it necessary to further discuss
the statute of limitations except to say that we do not
believe that it has barred plaintiff’s action.

Defendants also alleged that they had fully and com-
pletely paid to the representative of Mr. Yoder’s estate
and to Mrs. Yoder as successor thereto, all of the right,
title, and interest in and to defendant company which
was due and owing thereon, and that because a complete
accounting had already been had as requested by Mrs.
Yoder as executrix and by plaintiff herein as admin-
istrator, plaintiff was not entitled to have an accounting
and recover any additional sums. Defendants’ prayer
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was for judgment in favor of defendants and recovery
of costs.

After a pretrial conference and an order thereon, a
trial was had to the court whereat evidence was ad-
duced by the parties and a judgment was rendered which
found and adjudged the issues generally in favor of
defendants and against plaintiff, with costs taxed to
plaintiff, including an allowance of $100 for services
of the guardian ad litem for Alta Yoder.

- In that connection, the judgment found and adjudged
that neither the sale by Mrs. Hagen of her interest in
the partnership to Mrs. Munsell nor the death of Mr.
Yoder nullified or destroyed the legal effect of the writ-
ten partnership agreement as to the right of the sur-
viving partners to continue the partnership business after
Mrs. Hagen’s withdrawal and after the death of Mr.
Yoder, or as to their right to wind up partnership af-
fairs according to the terms of said partnership agree-
ment; that defendants have fully complied with the
terms and conditions of said partnership in the manner
and form as claimed by defendants; that as surviving
partners they made a full, accurate, and complete ac-
counting of the assets of the partnership as of November
6, 1953, the date of the death of Mr. Yoder; that they
tendered to plaintiff through the county court the sum
of $5,497.91, which sum had been determined by the
surviving partners to be the amount of Mr. Yoder’s
share in the partnership on the date of his death; that
same was paid to the estate without prejudice to any
rights plaintiff might have to recover more; that there-
after plaintiff claimed that the estate was entitled to
recover an additional amount for good will of the busi-
ness, but that the evidence presented was insufficient to
show that plaintiff was entitled to recover any sum what-
ever for his claim to good will; that the books, records,
and accounts of defendant company were opened to an
accounting by representatives of plaintiff, including a
certified public accountant; that defendants have fully
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complied with and supplied plaintiff with all the in-
formation requested or demanded by plaintiff in con-
nection therewith; and that the evidence shows that the
findings of defendants were true, accurate, and correct
as to the amount of the assets of the partnership coming
to the estate of Edwin Yoder, deceased.

Plaintift’s motions for new trial were overruled and
he appealed, assigning in substance: (1) That the find-
ings and decision were contrary to the law and evidence;
(2) that the court erred in finding that the evidence
was insufficient to show that plaintiff was entitled to
recover any sum for good will; and (3) that the court
erred in taxing as costs to plaintiff the fee of $100 for
services of the guardian ad litem. We sustain the last
assignment and dispose of it first.

In that connection, it is admitted that on March 22,
1954, letters testamentary were issued by the county
court to Alta Yoder, widow of Edwin Yoder, as execu-
trix of his estate. She admittedly served until Septem-
ber 11, 1956, when she became mentally incompetent,
and Mark A. Buchholz was appointed and qualified as
er guardian. On April 10, 1957, Mrs. Yoder was dis-
charged as executrix and plaintiff herein was appointed
and qualified as administrator de bonis non of the es-
tate of Edwin Yoder, deceased, and has acted in that
capacity ever since. He has not refused to bring this
action but has done so in such capacity, and no charge
is made that he was guilty of fraud, misrepresentation,
or dereliction as such. Section 30-301, R. R. S. 1943, pro-
vides: “The word ‘executor,” as used herein, shall be
construed to include an administrator with the will
annexed.”

This court held in Prusa v. Everett, on rehearing, 78
Neb. 251, 113 N. W. 571: “The term ‘administrator de
bonis non,” used in reference to the administration of es-
tates by the courts of this state, means an administra-
tor who has been appointed in the place of a former ad-
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ministrator or executor who has ceased to be such after
partial administration of the estate.

“The administrator de bonis non has all the powers
of his predecessor, and may sue to recover funds in the
hands of agents employed by his predecessor.”

In Minahan v. Waldo, 161 Neb. 78, 71 N. W. 2d 723,
we held that: “The representative of an estate is au-
thorized to and should prosecute an action if he in good
faith believes it is necessary for the recovery of a debt
owing the estate.” See, also, § 30-803, R. R. S. 1943.
Also, section 38-502, R. R. S. 1943, authorized the guard-
ian of Mrs. Yoder to sue for and appear for her in legal
suits and proceedings unless where another person is
appointed for that purpose as a guardian or next friend.

Section 25-317, R. R. S. 1943, provides that: “Any
person may be made a defendant who has or claims an
interest in the controversy adverse to the plaintiff, or
who is a necessary party to a complete determination or
settlement of the question involved therein.”

Neither Mrs. Yoder’s guardian nor her guardian ad
litem had or claimed any interest adverse to plaintiff,
but rather as defendants joined with plaintiff seeking
like relief. Alta Yoder was not a necessary party to a
complete determination or settlement of the questions
involved, and she required no appointment of a guard-
ian ad litem. We may assume, for argument only, that
plaintiff and the guardian were united in interest within
the provisions of section 25-318, R. R. S. 1943. In that
connection, plaintiff had power and authority to repre-
sent the estate of Edwin Yoder, deceased, of which Mrs.
Yoder, incompetent, was sole beneficiary, and her guard-
ian likewise had power and authority to sue for and
appear for her in legal suits and proceedings. There
being no necessity for the appointment of a guardian ad
litem, and since defendants requested such appointment,
and services as guardian ad litem were performed as re-
quested, the $100 fee allowed by the court for such
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services should have been and hereby is ordered taxed
as costs to defendants.

We have consistently held that: “Actions in equity,
on appeal to this court, are triable de novo, subject,
however, to the rule that when credible evidence on
material questions of fact is in irreconcilable conflict,
this court will, in determining the weight of the evidence,
consider the fact that the trial court observed the wit-
nesses and their manner of testifying, and must have
accepted one version of the facts rather than the oppo-
site.” Wiskocil v. Kliment, 155 Neb. 103, 50 N. W. 2d 786.

In the light thereof and other rules hereinafter men-
tioned, we have examined the evidence. The business
of defendants, Munsell’s Mineral Products Company,
was originally organized and established in June 1920 by
the husband of Mrs. Munsell and father of other origi-
nally named defendants, but the company was not then
a partnership. The husband and father died June 8,
1928, and the company has continued operations since
that time. Mr. Yoder, who was totally blind at all
times, became associated with defendant company as
an employee in 1925. He started as a stenographer and
at times took care of affairs of the company while others
interested therein were absent from the company of-
fice. When Mr. Munsell died, he left Mr. Yoder 10
shares in the company, and Mr. Yoder thereafter ac-
quired a few more by gift or payment of little consid-
eration therefor. The nature of the company’s business
was purchasing at wholesale and repacking, advertising,
distributing, and selling food tablet supplements con-
sisting of minerals and vitamins to retail dealers. The
company had no sales agents as such, but distributed
and sold such products to independent dealers who sold
at retail in 8 or 10 states. The company’s principal
place of business was always in Lincoln, Nebraska. On
October 1, 1937, defendants and Edwin Yoder entered
into the partnership agreement heretofore set forth, and
the business was carried on thereunder by them with
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Mr. Yoder holding a 17.26 percent interest in the partner-
ship until June 24, 1946, when Mrs. Munsell assigned a
7.74 percent interest to him, thus giving him a 25 per-
cent interest, which was done by a witnessed agreement
in writing that the October 1, 1937, partnership agree-
ment should remain in full force and effect except as
to such change of percentage of ownership. Thus, the
business was carried on until March 30, 1953, when Mrs.
Hagen assigned her 12.22 percent interest in the partner-
ship as a gift to her mother, Mrs. Munsell, who on June
12, 1953, as importuned by Edwin Yoder, assigned 1214
percent of her interest in the partnership to Mr. Yoder
for life, with the remainder to Mrs. Munsell, which was
done by a witnessed agreement in writing that the Oc-
tober 1, 1937, partnership agreement should remain in
full force and effect except as to such change of per-
centage of ownership, and the business then continued
to so operate with Mr. Yoder’s acquiescence, consent,
and profit until his death on November 6, 1953.
Contrary to plaintiff’s contention, such assignments
did not under the circumstances presented herein ipso
facto dissolve the partnership and free the partners
from the terms and conditions of the partnership agree-
ment. As stated in 68 C. J. S., Partnership, § 346, p.
852: “A sale, conveyance, transfer, or assignment by
a partner of his interest in the partnership or in the
partnership property to a copartner * * * does not of it-
self dissolve the partnership, although the entire cir-
cumstances connected with such a transfer may be suf-
ficient to bring about its dissolution. * * * a partner’s
conveyance of his interest in the partnership property
to a copartner operates as a dissolution of the partner-
ship only when it is clear that the parties contemplated
and intended the entire withdrawal from the partnership
of such partner and the termination of the partnership
as between themselves.” In other words, the effect to
be given such conveyance by one partner to another
partner is primarily a question of intention or agree-
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ment by the parties herein, made clear in the manner
heretofore set forth in both the original partnership
agreement and in the written assignments. See, also,
40 Am. Jur., Partnership, § 244, p. 299, and authorities
cited.

Prior to the death of Edwin Yoder and thereafter, Mrs.
Munsell was the president and head of defendant com-
pany, and had received a salary as such. Mr. Yoder
had also received a salary for his services as secretary
or office manager and stenographer but no other part-
ners were paid any salary before the death of Mr. Yoder
because they did not actively participate in the business.
In 1954 and thereafter, Mrs. Munsell was paid a salary
as was Mrs. Lindeman hecause she performed the serv-
ices theretofore performed by Mr. Yoder, and Don, a
physician, was paid a salary of $50 a month in 1956 for
serving as a medical and business advisor. After No-
vember 6, 1953, the business continued in conformity
with the partnership agreement, and such salaries were
fixed by the surviving partners who owned a majority
of the investment.

On October 31, 1953, before Mr. Yoder’s death, the
partners made a full and complete statement and ac-
counting of the assets of defendant company. Following
Mr. Yoder’s death and funeral, the surviving partners
met in conformity with the partnership agreement and
admittedly again made a full, complete, and correct ac-
counting of the assets of the company and determined
that Mr. Yoder’s percentage share had a market value
of $5,497.91. However, such amount did not include any-
thing for good will because the company’s books and rec-
ords never carried it as an asset and it had never been con-
sidered or treated as an asset in any purchase of shares
or transactions between the partners or otherwise. It
is admitted that $5,49'7.91 was the correct value of Mr.
Yoder’s interest if plaintiff was not entitled to recover
anything for good will. Complete records had always
been kept of each partner’s percentage of ownership,
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based on book value, together with profits paid based
thereon, and the salaries paid and received by them, if
any, were reported regularly to each partner. Income
tax returns also reported each partner’s interest in the
company, the profits paid to them, and salaries if any
received by them.

Right after the surviving partners had valued the
assets and receipts of the company and had determined
the value of Mr. Yoder’s interest therein on November
6, 1953, a statement thereof was given to Mrs. Yoder
who made no objections at that time. Within 10 days
after November 6, 1953, the surviving partners invited
Mrs. Yoder and her then attorney to a meeting with them
and such meeting was held whereat they were presented
a statement of the company’s assets and liabilities and
the determination of the value of Mr. Yoder’s interest.
In the meantime, before Mrs. Yoder had been appointed
executrix on March 22, 1954, several conferences were
held with her concerning Mr. Yoder’s interest in the
company and the partnership agreement, and Mrs. Yoder
was asked to cooperate but she was hostile to the part-
nership agreement and refused to recognize it. Soon
after she was appointed executrix, she refused to ac-
cept defendants’ tender of $5,497.91 for Mr. Yoder’s in-
terest and the surviving partners’ offer to purchase his
interest for that amount, but she demanded payment for
good will. She also refused upon request to appoint
an appraiser of such interest. Thereafter the company
continued to operate the business as provided in the
partnership agreement and the tender of such sum was
kept good by defendants.

Admittedly, in June 1954, Edwin Yoder’s estate was
paid $1,415.49 by defendants as profits for 1953; in Jan-
uary 1955, it was so paid $1,410.75 as profits for 1954;
and in February 1956, it was so paid $665.90 as profits
for 1955, which made a total of $3,492.14 so paid to the
estate. On February 23, 1956, defendants filed an appli-
cation for an order in the estate proceedings of Edwin



766 NEBRASKA REPORTS [VoL. 170

Johnson v. Munsell

Yoder’s estate. Therein pertinent facts heretofore set
forth were recited, and a financial statement as of No-
vember 6, 1953, and to date was attached, showing the
previous determination of Mr. Yoder’s interest by the
surviving partners and payment of profits as heretofore
recited. A bank draft for $5,497.91 was also then ten-
dered, payable to Alta Yoder, executrix. The prayer
of such application was for an order requiring Alta
Yoder, executrix, to accept such sum for Mr. Yoder’s
interest in the company so that defendants might be
released of all claims and liabilities arising between the
partnership and the representative of Edwin Yoder, de-
ceased. The total amount thus paid to the estate was
shown to be $8,990.05.

Thereafter, on March 28, 1956, defendants filed an
amended application for an order in the estate of Edwin
Yoder, deceased. Therein it was shown that Alta Yoder,
as executrix, was willing to accept and receipt for
$6,163.81, without prejudice, which sum in fact in-
cluded the $5,497.91 interest of Mr. Yoder and profits
of $665.90 paid to the estate in February 1956, which
still remained in said estate. Defendants’ application
indicated that they were willing for her to accept and
receipt for such sum without prejudice to any right
she might have to sue to recover any additional amount
she claimed to be due. Accordingly, defendants’
amended application prayed that the $6,163.81 be paid
over to Alta Yoder as executrix with instructions that
receipt thereof by her would be without prejudice as
aforesaid, and that upon such payment an order be en-
tered permitting defendants to withdraw their original
application. That was done, and on April 18, 1956, de-
fendants filed a dismissal of their original application
reciting again that it was done without prejudice to any
proceedings which Alta Yoder, executrix, might decide
to file if she claimed additional money due. She did
not ever file any such proceedings although she served
as executrix until September 11, 1956, when she was
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found incompetent and her guardian was appointed.
Thereafter, on April 10, 1957, she was discharged as
executrix and plaintiff was appointed and qualified as
administrator de bonis non of the estate of Edwin Yoder,
deceased, and on June 21, 1958, such administrator
brought this action.

The books and records of the company were always
made available to Mrs. Yoder individually and as execu-
trix, and to her certified public accountant. He made
an original accounting of the company’s assets prior to
December 29, 1953, but after Mr. Yoder’s death, and
found that the books and records had been kept cor-
rectly and in a true and accurate manner, and that the
amount determined and set apart to pay the representa-
tives of Edwin Yoder for his interest was correct ex-
cept for good will, if any. After plaintiff’s appointment
and at request of his attorney another certified public
accountant who had been previously associated with the
accountant who had examined defendants’ records and
reported thereon prior to December 29, 1953, examined
briefly defendants’ books and records, including all in-
come tax returns of the company appearing as evidence
in this record and figures obtained by him through the
first accounting aforesaid. Plaintiff’s accountant did
not at any time make a technical audit of defendants’
books or trace any items to their source. He testified
as an expert witness for plaintiff that defendants’ in-
come tax returns correctly reflected records of the
company; that the company’s books and records were
correct and complete in accord with standard accounting
practices, with one exception unimportant here; that
defendants cooperated fully and made all their records
available to him; that $5,497.91 correctly reflected Mr.
Yoder’s interest in the company on November 6, 1953,
except for good will, which was not reflected in the books
and records; and that such would not ordinarily be done
unless there was good will and it had been purchased
as such, which in fact had never been done by any of
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the parties. Such witness defined good will as the
ability of a business to continue to earn a normal rate
of return on assets invested in the business. Based upon
2 hypothetical theory and some assumptions, he testi-
fied that defendants’ business had a good will value and
that the value thereof was $12,000 which it appears was
more than one-half the admitted book value of the com-
pany’s assets on November 6, 1953. In that situation,
Edwin Yoder’s estate would be entitled to 25 percent
or $3,000, which it appears was more than one-half the
admitted book value of Edwin Yoder’s interest in the
company on November 6, 1953. In fixing such amounts,
the witness took into account that defendants were en-
gaged in an unstable or rather unstable and highly spe-
cialized business. However, he did not inquire or
know whether defendants’ business would continue, but
assumed that it would. He did not consider or know
what, if anything, the shares in the company would sell
for on the market, and he knew of no sales with which
he could make a comparison. In fixing such value of
good will, he did not ascertain or consider what the effect
of Mr. Yoder’s death would have upon assumed con-
tinuation of the partnership business. In that connec-
tion he had never had any previous experience with a
partnership where one of the partners had died. He
once had an experience with a somewhat similar busi-
ness but it was with a corporation which was admittedly
different. He took no account of the expectancy of de-
fendant company’s president, Mrs. Munsell, or that op-
eration of the business had to be conducted by someone
familiar with the Pure Food and Drug Act and with
legislation in states where defendants did business with
independent dealers as distinguished from agents, and
he did not know or consider that defendants’ business
had competition and was having a difficult time staying
in operation but was losing business at times caused by
state statutory regulation and interference by bureaus
of health, medical, and pharmaceutical associations. In
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that connection, we recently reaffirmed in Gotfrey v.
Sakurada, 169 Neb. 879, 101 N. W. 2d 470, that: “The
value of the opinion of an expert witness is dependent on,
and is no stronger than, the facts on which it is predi-
cated. The opinion has no probative force unless the
premises upon which it is based are shown to be true.”

On the other hand, there is competent evidence that
the company’s books and records never had carried good
will as an asset; that the partners never considered or
treated it as an asset in any purchase of shares or trans-
actions whatever between the parties or otherwise; and
that some of Edwin Yoder’s shares were purchased at
a low price or were actually given to him. Also, there
is competent evidence that defendants were engaged in
a ticklish, highly speculative, and unstable business
which was worthless on the market and had no good
will value but that the entire value of Mr. Yoder’s in-
terest at the time of his death was $5,497.91. Viewed in
such light, the evidence with relation to good will claimed
by plaintiff was conflicting to say the least, and we will
not disturb the trial court’s findings and judgment.

Also, as concluded in Matter of Brown, 242 N. Y. 1,
150 N. E. 581, 44 A. L. R. 510, citing authorities, part-
ners may contract that good will shall not be considered
as an asset of the copartnership, and such contract may
arise by implication from other contracts and the acts
and conduct of the parties, and an inference that there
was to be no accounting for good will or dissolution of
a partnership may be drawn from the fact that no no-
tice was taken of it as an asset when new members were
admitted to the firm or old ones went out.

In that connection, as early as Lobeck v. Lee-Clarke-
Andreesen Hardware Co., 37 Neb. 158, 55 N. W. 650,
23 L. R. A. 795, this court held that: “Upon the disso-
lution of a partnership firm by the death of one of its
members, the surviving partners may carry on the same
line of business at the same place as was transacted the
firm business, without liability to account to the legal
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representative of the deceased partner for the good-will
of said firm, in the absence of their own agreement to the
contrary.” See, also, 40 Am. Jur., Partnership, § 307,
p. 343.

In the case at bar there is a specific valid contractual
provision that in case of the death of any partner, the
partnership shall be only technically dissolved and the
surviving partners shall continue to operate the busi-
ness with first option to purchase the deceased part-
ner’s interest in the partnership, and said agreement
contains no provision that the surviving partners shall
be liable to account for good will. Further, as stated in
40 Am. Jur., Partnership, § 270, p. 315, citing author-
ities: “Of course, in particular instances it may appear
that the good will of a firm is without value. Where
this is shown to be the case there is no necessity for
accounting for it. Furthermore, the partners may con-
tract that the good will of the firm is not to be con-
sidered as an asset in winding up its affairs, or that, on
the withdrawal of a member, it is to go to the remain-
ing members without any accounting for it. An agree-
ment to this effect, express or implied, will be enforced.”
Cases relied upon by plaintiff are distinguishable on the
facts and the law.

At conclusion of plaintiff’s evidence he elected to take
the profits of the company from November 6, 1953,
through the date the amounts due are paid to plaintiff, in
lieu of interest on the alleged capital contribution of
Mr. Yoder to the partnership, from November 6, 1953,
to the date the amounts due are paid, and plaintiff was
given permission to so amend his petition by interlinea-
tion. The difficulty with that election and contention
is evident from the following: The estate was regularly
paid Mr. Yoder’s proportionate share of the profits for
1953, 1954, and 1955, and soon after the last payment
thereof was made in February 1956, defendants paid
Edwin Yoder’s capital contribution of $5,497.91 to the
estate, whereupon Alta Yoder as executrix accepted
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and receipted for all such funds without prejudice, as
heretofore stated. Thus Mr. Yoder’s capital contribu-
tion or interest in the partnership was no longer avail-
able thereafter to the surviving partners for the pro-
duction of either interest or profits, and defendants
would not be liable for interest thereon or profits in
lieu thereof upon any theory after 1955. On the other
hand, plaintiff argued that none of the surviving part-
ners were entitled to any compensation for their services
after the death of Mr. Yoder. Therefore, plaintiff would
be entitled to larger profits than were paid. We do not
agree. The general rule is that: “In the absence of an
agreement therefor, or of special circumstances, a sur-
viving partner is not ordinarily entitled to compensation
for his services in winding up and settling the partner-
ship affairs.” 40 Am. Jur., Partnership, § 313, p. 347.
Herein there was an agreement that the business should
continue after the death of a partner and there would
have been no profits which plaintiff elected to receive
unless the surviving partners had continued the busi-
ness as agreed. A surviving partner is ordinarily en-
titled to compensation for his services out of profits
earned by the deceased partner’s capital which he con-
tinues to use in the business with consent of the repre-
sentative of deceased, and even if without consent of the
representative of the deceased partner the surviving
partner so continues the business at his own risk and
makes a profit, the estate is bound to allow reasonable
compensation for his services if it elects to share in
the gains or profits so made. See 40 Am. Jur., Part-
nership, § 314, p. 348.

Finally, we conclude that the trial court properly
found that the death of Edwin Yoder neither nullified
nor destroyed the legal effect of the written partner-
ship agreement of October 1, 1937, with regard to the
rights of the partners to “continue to operate the business
as trustees upon the same terms and conditions as spe-
cified” in the original partnership agreement “except
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for the absence of the deceased partner, * * *.”

In that connection, section 67-304, R. R. S. 1943, of
the Uniform Partnership Act, which became effective
August 29, 1943, long after the partnership contract here
involved was executed, specifically provides that: “This
act shall not be construed so as to impair the obligations
of any contract existing when the act goes into effect,
nor to effect (affect) any action or proceedings begun
or right accrued before this act takes effect.”

For reasons heretofore given, we conclude that the
judgment of the trial court should be and hereby is
affirmed except as modified with respect to taxation of a
guardian ad litem fee to plaintiff, which should have
been taxed as costs to defendants. All costs in this
court are taxed to plaintiff.

AFFIRMED AS MODIFIED.

DorLiN E. LOCKMON, APPELLANT, V. STEPHEN A. REED,

APPELLEE.
104 N. W. 2d 269

Filed July 15, 1960. No. 34782.

1. Automobiles: Highways. A left turn across a public highway
between intersections is inherently dangerous and one making
such a movement is required to exercise a degree of care com-
mensurate with the danger.

The giving of the statutory signal for a left

turn in such a case will not absolve the driver from a charge

of negligence when he fails to exercise ordinary care for his
own safety and that of others by looking to the front and rear
for the approach of other vehicles using the highway.

Where a driver in such a case gives the statu-

tory signal for a left turn and relies upon the report of others

in a position to see that the movement is safe, the question of
the driver's negligence is ordinarily one for the jury.

o

AppeAL from the district court for Madison County:
Fay H. PoLLock, JUDGE. Affirmed.
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CARTER, J.

This is an action for damages for personal injuries
and property damage resulting from the collision of
two motor vehicles. The jury returned a verdict for
the defendant on plaintiff’s petition and for the plaintiff
on defendant’s cross-petition. The plaintiff has appealed.

The plaintiff’s evidence shows that on July 17, 1954,
at 6 p.m., he was driving east on U. S. Highway No.
275, an east-west road between Tilden and Norfolk. The
highway was an oil-mat surfaced road about 21 feet
wide. The day was clear and the road was dry. The
accident occurred about 1% miles west of the Battle
Creek spur, at which point the road was straight and
level with good visibility for 2 miles east and west of
the point of the accident. Plaintiff testified that he was
driving east on the right-hand side of the road at a
speed of 60 miles an hour when he observed defendant’s
truck proceeding east ahead of him. The truck was
towing a two-wheel trailer on which was mounted a
tar pot used in heating asphalt for use in roof repair-
ing. When he was 200 or 250 yards from the truck he
pulled to his left and looked for oncoming traffic. See-
ing no oncoming traffic he pulled into the north lane
to pass, at which time he observed that the truck was
slowing down. When he was 200 feet west of the truck
he let up on the accelerator and applied his brakes.
The truck at that time made a left turn across the high-
way for the purpose of entering a private lane going
north. He testified that he collided with the left rear
wheels and truck box of the truck, suffering the dam-
ages of which he complains.

Plaintiff testified that he sounded his horn before
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starting to pass, in accordance with his custom, although
he has no recollection of doing so. He said he saw no
signal for a left turn by the driver of the truck. He tes-
tified that the accident occurred on the north half of
the highway and that he left tire marks on the pave-
ment for 150 feet preceding the point of collision.

Defendant’s evidence is that he was the owner of
the truck which he used in his roofing business. It was
being driven by Paul Zimmerman at the time of the
accident. William Viergutz and Gerald Fix were riding
in the truck with Zimmerman. Viergutz sat on the
right side of the seat and Fix was in the middle. All
were employees of the defendant whose place of busi-
ness was in Norfolk.

The occupants of the truck testified that they had
been doing roof repairing in Tilden on the day of the
accident. On their way home they were to repair a
cabin roof a short distance north on the private road
they were entering at the time of the accident. The
evidence shows that prior to the accident they were
driving east on the highway at 45 miles an hour. The
driver of the truck observed the private lane when he
was one-fourth mile west of its entrance. There was no
rear view mirror on the truck and vision to the rear
through the glass in the back of the cab was obstructed
by materials being carried in the truck. At a point 300
to 400 feet west of the entrance to the lane Viergutz
got out on the running board of the truck, looked to the
rear, and reported the “coast was clear” to the driver.
When the truck was 100 feet west of the entrance to the
lane, Viergutz again got out on the running board and
looked to the rear. He again reported to the driver
that the “coast was clear.” The driver of the truck
testified that he gave a hand-and-arm left-turn signal
at a distance of 150 feet from the entrance to the lane.
He testified that he slowed the truck to 10 or 15 miles an
hour before making the turn and was moving at 5 miles
an hour when the collision occurred. The witness Fix
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testified that he saw Zimmerman give the left-turn
signal.

The three occupants of the truck testified that they
did not see plaintiff’s car prior to the collision and that
they heard no horn signal of plaintiff’s intention to pass.

The evidence further shows that the body of the truck
extended 10 to 18 inches beyond the cab. It shows
also that the truck was pushed 9 feet to the northeast
by the force of the impact. The state patrolman who
investigated the accident testified that plaintiff told him
he was driving 65 miles an hour when the accident oc-
curred. The patrolman also testified that the tire marks
on the pavement made by plaintiff’s car indicated that
2 wheels were braking for the first 50 feet and that
all 4 wheels left their marks on the pavement for the
last 100 feet. It was on this statement of facts that
the jury returned a verdict against both parties to the
action.

The plaintiff makes the following assignments of er-
ror: (1) The court erred in refusing to direct a verdict
against the defendant on his cross-petition, and (2) the
court erred in giving instructions Nos. 4, 9, 13, 16, 17,
and 18.

On the first assignment the plaintiff contends that
where speed was not a factor in or a contributing cause
of the accident it is neither contributory negligence nor
a proximate cause of the accident. As a general proposi-
tion of law we find no fault with this statement of the
law but it has no application here. The evidence shows
that plaintiff observed the truck slowing down for
some distance before the left turn was made. There is
no satisfactory evidence that he sounded a warning of
his intention to pass. There is evidence that he was
exceeding the statutory speed limit of 60 miles an hour.
It was clearly a question for the jury to determine
whether or not the plaintiff exercised due care under
all the facts and circumstances shown.

Plaintiff asserts that a directed verdict should have
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been granted against the defendant on his cross-petition
on the authority of Kruger v. Ervin Clark Constr. Co.,
166 Neb. 252, 88 N. W. 2d 778, and Petersen v. Schneider,
153 Neb. 815, 46 N. W. 2d 355. The effect of these hold-
ings is that the giving of a statutory signal for a left
turn will not absolve the driver from negligence where
he fails to exercise care for his own safety, and that of
others, by looking to the front and rear for the approach
of other vehicles using the highway. The evidence in
the present case which the jury could properly consider
shows that the driver of the truck did more than give a
hand-and-arm signal of his intention to turn left. The
occupants of the truck testified to the fact that Viergutz
twice got out on the running board and looked to the
rear for approaching vehicles at appropriate times. Both
times he reported to the driver that it was safe to make
the contemplated left turn. Whether or not defendant’s
driver was negligent under such circumstances is clearly
a jury question to be determined from all the facts and
circumstances. The trial court was clearly correct in
submitting the issues of negligence and contributory
negligence to the jury.

The plaintiff complains of the giving of the instruc-
tions hereinbefore specified. These instructions had to
do with the submission of the issues presented by de-
fendant’s cross-petition and the submission of the con-
tributory negligence of the plaintiff to the jury, and,
necessarily, the submission of the comparative negligence
rule. We have examined these instructions and they
are in all respects correct. It seems to be the conten-
tion of the plaintiff that they were erroneously given
because the defendant’s driver was guilty of negligence
as a matter of law. But having determined this question
adversely to plaintiff on the motion for a directed ver-
dict, the instructions were necessary and proper under
the issues presented. In other words, the validity of all
the assignments of error were dependent upon a hold-
ing that plaintiff’s motion for a directed verdict on de-
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fendant’s cross-petition was erroneously overruled. Our
determination of that issue adversely to the plaintiff
disposes of the appeal under the assignments of error
made.
We find the record to be free from error and the
judgment of the district court is affirmed.
AFFIRMED.

LincoLN Dairy COMPANY, A CORPORATION, ET AL.,
APPELLANTS, V. PEARLE F. FINIGAN, DIRECTOR OF THE
DEPARTMENT OF AGRICULTURE AND INSPECTION OF THE

STATE OF NEBRASKA, ET AL., APPELLEES.
104 N. W. 2d 227

Filed July 15, 1960. No. 34794.

1. Constitutional Law: Statutes. The Legislature may not law-
fully delegate legislative powers to an administrative or ex-
ecutive authority.

The exercise of a legislatively-delegated au-
thority to make rules and regulations to carry out an expressed
legislative purpose, or for the complete operation and en-
forcement of a law with designated limitations and standards,
is not an exercise of legislative power. It is administrative in
its nature and its use by administrative agencies is usually
essential to the complete and wise exercise of the power in
the accomplishment of the purpose which the Legislature
intended.

The limitations of the power granted and
the standards by which the granted powers are to be admin-
istered must, however, be clearly and definitely stated. They
may not rest on indefinite, obscure, or vague generalities, or
upon extrinsic evidence not readily available.

4. Criminal Law. In this state all public offenses are statutory,
and no person can be punished for any act or omission which
is not made penal by the plain import of a properly enacted
statute.

5. Constitutional Law: Statutes. The Legislature cannot delegate
its power to create criminal offenses and prescribe penalties
to an administrative or executive authority. Such powers are
exclusively legislative and may not be delegated to the execu-
tive branch of government under the doctrine of the division
of powers contained in the state Constitution.
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The grant of power by the Legislature to the
Director of the Department of Agriculture and Inspection to
promulgate rules and regulations in general compliance with
a model code, in accordance with his judgment or whim, the
violation of which are made crimes subject to punishment, is
an unconstitutional delegation of legislative power to an ad-
ministrative authority.

7. Constitutional Law: Criminal Law. The public has a right to
know the acts which constitute crimes in this state and the
punishments provided therefor. To hold otherwise would in
effect deprive the people of personal and property rights for
which constitutions were devised to protect.

8. Constitutional Law: Statutes. A citizen has the constitutional
right to engage in any occupation not detrimental to the public
health, safety, and welfare. Measures adopted by the Legisla-
ture under the police power to protect the public health and
secure the public safety and welfare must have some reasonable
relation to those proposed ends.

Where it appears that a statute, under the
guise of police regulation, does not tend to preserve the public
health, safety, and welfare, but tends more to stifle legitimate
business by creating a monopoly or trade barrier, it is uncon-
stitutional as an unwarranted interference with or an encroach-
ment upon the property rights of the individual.

The Legislature has the power to prohibit the

sale of food products that are dangerous or harmful to public

health but it cannot prohibit the sale of a wholesome and nu-
tritious food product that is not a fraud upon the public.

Sections 81-263.01 to 81-263.10, R. R. S. 1943,
and section 81-263.06, R. S. Supp., 1959, are unconstitutional
and void because they are violative of Article I, section 3,
Article II, section 1, and Article III, section 1, Constitution of
Nebraska, (1) in that they contain an unlawful delegation of
legislative power to an administrative officer, (2) in that the
delegation of power is unlawful as it is described in indefinite,
obscure, and vague generalities based on extrinsic evidence not
readily available, and (3) in that they prohibit the sale of food
products which are wholesome, nutritious, and harmless, and
not a fraud upon the public.

10.

11.

AppPEAL from the district court for Lancaster County:
JouN L. PovLk, JUpGE. Rewersed and remanded.

Ginsburg, Rosenberg & Ginsburg, Norman Krivosha,
and W. O. Baldwin, for appellants.
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BoSLAUGH, JJ.

CARTER, J.

This is an action for a declaratory judgment to test
the constitutionality of sections 81-263.01 to 81-263.10,
R. R. S. 1943, and section 81-263.06, R. S. Supp., 1959,
which will hereafter be referred to as the Grade A
Milk Act. The defendants demurred to plaintiffs’ peti-
tion which the trial court sustained. Plaintiffs refused to
plead further and stood on their petition. The trial
court thereupon dismissed plaintiffs’ petition. Plaintiffs
have appealed.

The plaintiffs are engaged in the business of owning
and operating milk processing plants in Lincoln, Hebron,
and Deshler, Nebraska. The defendant Finigan is the
Director of the Department of Agriculture and Inspec-
tion of the State of Nebraska, and charged with the
duty of prescribing regulations for the production, pro-
cessing, and sale of Grade A milk and milk products,
and of enforcing the statutes and regulations adopted
pursuant thereto. The defendant Flagg is the Chief of
the Bureau of Dairies, Foods and Drugs in such depart-
ment and is in direct charge of the supervising and en-
forcing of such statutes and regulations. The defend-
ant Grade A Milk Advisory Board of the State of Ne-
braska was created under section 81-263.03, R. R. S.
1943, and is advisory to the Director of the Department
of Agriculture and Inspection in the promulgation of
regulations and the enforcement thereof.

It is the contention of the plaintiffs that section 81-
263.02, R. R. S. 1943, of the act contains an unlawful
delegation of legislative power to the Director of the
Department of Agriculture and Inspection in that it
violates Article II, section 1, and Article III, section 1, of
the Constitution of Nebraska. Section 81-263.02, R. R. S.
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1943, provides: “The director is hereby authorized to
adopt, by regulation, minimum standards for the sani-
tary quality, production, processing, distribution, and
sale of Grade A milk and Grade A milk products, and
for labeling of the same. Such regulations shall com-
ply generally with the Milk Ordinance and Code—1953
recommendations of the Public Health Service, of the
Department of Health, Education and Welfare of the
United States.”

Section 81-263.10, R. R. S. 1943, provides in part:
“Any person or persons violating the provisions of sec-
tions 81-263.01 to 81-263.10 or the rules and regulations
issued thereunder, * * * shall be guilty of a misdemeanor
and shall, upon conviction thereof, be fined not less than
twenty-five dollars nor more than one hundred dollars
for the first violation, and not less than one hundred
dollars nor more than five hundred dollars for a sub-
sequent violation.”

It is fundamental that the Legislature may not dele-
gate legislative power to an administrative or executive
authority. Smithberger v. Banning, 129 Neb. 651, 262
N. W. 492, 100 A. L. R. 686. The Legislature does have
power to authorize an administrative or executive de-
partment to make rules and regulations to carry out an
expressed legislative purpose, or for the complete oper-
ation and enforcement of a law within designated limi-
~ tations. Such authority is administrative in its nature
and its use by administrative officers is essential to
the complete exercise of the powers of all departments.
State ex rel. Martin v. Howard, 96 Neb. 278, 147 N. W.
689. It is fundamental, also, that in the legislative grant
of power to an administrative agency such power must
be limited to the expressed legislative purpose and ad-
ministered in accordance with standards prescribed in
the legislative act. The rule was stated by this court
in Board of Regents v. County of Lancaster, 154 Neb.
398, 48 N. W. 2d 221, in the following language: “The
exercise of a legislatively-delegated authority to make
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rules to carry out an expressed legislative purpose, or
for the complete operation and enforcement of a law
with designated limitations, is not an exclusive legis-
lative power. It is administrative in its nature and its
use by administrative agencies is usually essential to the
complete and wise exercise of the power in the accom-
plishment of the purpose which the Legislature in-
tended. Consequently, the courts are not inclined to
interfere with rules established by legislative direction
where they bear a reasonable relation to the subject
of the legislation and constitute a reasonable exercise
of the powers conferred.”

The limitations of the power granted and the stand-
ards by which the granted powers are to be administered
must, however, be clearly and definitely stated in the
authorizing act. The plaintiffs contend that these re-
quirements have not been met in the present act and
that they therefore violate constitutional prohibitions.

The act authorizes the director to adopt, by regulation,
minimum standards for the sanitary quality, production,
processing, distribution, and sale of Grade A milk and
Grade A milk products, and for the labeling of the same.
No limitation is placed upon the power of the director
or the standards by which such granted power is to be
exercised except that they are to comply generally with
the Milk Ordinance and Code—1953 recommendations of
the Public Health Service of the Department of Health,
Education and Welfare of the United States. It will be
observed that the ordinance and code referred to are
recommendations only. They constitute a suggested
model to be used in making regulations for the produc-
tion and sale of Grade A milk and other grades as well.
They have not been promulgated or published as regula-
tions by any department of the United States govern-
ment. They are not required to be filed in any public
office or registry and their content can be established
only by extrinsic evidence since this court cannot take
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judicial notice of their existence or what they may
contain.

It will be noted also that section 81-263.10, R. R. S.
1943, provides criminal penalties for violation of the
Grade A Milk Act and the regulations promulgated by
the director. The validity of the regulations is depend-
ent upon proof by extrinsic evidence, which is uncer-
tain as to status and not readily available. Their val-
idity cannot be ascertained from the authorizing stat-
ute. Criminal prosecution cannot be grounded on such
nebulous definitions of crime. All crimes are statutory
in this state. The validity of a statute purporting to
define a crime cannot be based on such an indefinite,
uncertain, and obscure basis of validity as is presented
by the statute before us.

In Lane v. State, 120 Neb. 302, 232 N. W. 96, this
court said: “In this state all public offenses are statu-
tory; no act is criminal unless the legislature has in
express terms declared it to be so; and no person can
be punished for any act or omission which is not made
penal by the plain import of the written law.” In State
v. De Wolfe, 67 Neb. 321, 93 N. W. 746, the court said:
“In this state all public offenses are statutory, and no
person can be punished for any act or omission not made
penal by the plain import of the written law.” See,
also, State v. Pielsticker, 118 Neb. 419, 225 N. W. 51.

The Legislature purported to grant authority to the
director to make regulations which comply generally
with the described milk ordinance and code, and pro-
vided that a violation of such regulations constituted
a criminal offense with a fixed penalty. The director
was thereby empowered to arbitrarily promulgate any
regulations he saw fit if they complied generally with
the milk ordinance and code. The effect is that the
director was authorized to select any regulations he
chose which were within the scope of the described
model milk ordinance and code, the violation of which
was to be a criminal offense. The attempt of the Legis-
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lature to thus grant to the director the power to create
criminal offenses violates all fundamental concepts re-
lating to the delegation of legislative authority. By this
statute the director and not the Legislature defines what
shall be criminal offenses. It is axiomatic that the
power to define crimes and criminal offenses is in the
Legislature and it may not delegate such power to an
administrative agency.

In Smithberger v. Banning, supra, we cited the fol-
lowing with approval from the case of Darweger V.
Staats, 153 Misc. 522, 275 N. Y. S. 394: “The act adopts
not a law of the congress, but a body of rules and regu-
lations prepared by individuals, approved by an admini-
strative authority and finally approved by the president,
and then provides that, upon filing a certified copy in
the office of the secretary of state, a violation of any
provision of such Code so adopted and filed is a crime
under the laws of the state of New York. To term such
a method of legislation, such a manner of attempting to’
create criminal offenses, vicious is to indulge in mild
criticism. To hold such a legislative act constitutional
seems contrary to the plain language and import of our
fundamental laws, both national and state.”

In Wichita Railroad & Light Co. v. Public Utilities
Comm., 260 U. S. 48, 43 S. Ct. 51, 67 L. Ed. 124, the
United States Supreme Court in dealing with a similar
situation said: “In creating such an administrative
agency the legislature, to prevent its being a pure dele-
gation of legislative power, must enjoin upon it a cer-
tain course of procedure and certain rules of decision in
the performance of its function. It is a wholesome and
necessary principle that such an agency must pursue
the procedure and rules enjoined and show a substantial
compliance therewith to give validity to its action.”
To uphold such a delegation of legislative power to an
administrative officer or agency, as was attempted in
the present case, would lead to far-reaching and danger-
ous consequences. Since regulations can be changed at
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any time by the director, it is within his power to
change or add to regulations previously promulgated,
file them with the Secretary of State, and immediately
they have the effect of law for a violation of which one
may be punished criminally.

The public has a right to know what acts constitute
crimes in this state and the punishments provided there-
for. They may properly assume that crimes and pun-
ishment are purely a legislative function and that the
definition of all crimes and the punishment therefor
will be found in the duly enacted statutes of this state.
The public may properly rely on the fact that the Legis-
lature meets only at stated intervals and that criminal
laws may be enacted, amended, and repealed only during
such legislative sessions. For this court to hold that
administrative or executive officers, or departments,
could make rules and regulations from time to time ac-
cording to judgment or whim, which would have the
effect of law and the violation of which would be pun-
ishable as crimes, would be to deprive the people of
the protection of the personal rights for which constitu-
tions were devised to protect. The Grade A Milk Act
is clearly unconstitutional in that it unlawfully dele-
gates legislative powers to the Director of the Depart-
ment of Agriculture and Inspection. The Legislature
may not avoid by delegation the performance of its ex-
clusive function to define crimes and provide the pun-
ishment therefor.

We do not hold that the Legislature may not adopt a
law or regulation of another jurisdiction by reference.
It may even adopt such except insofar as it is not in
conflict with existing laws of this state. But it may
not adopt by reference only to the extent that an ad-
ministrative agency or officer shall see fit to adopt it.
To so do is to delegate to the administrative agency or
officer the determination of matters which are legisla-
tive and, consequently, for the determination of the
Legislature.
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The plaintiffs assert a second ground of unconstitu-
tionality which deserves the attention of this court.
Section 81-263.06, R. S. Supp., 1959, provides in part
that after July 1, 1959, it shall be unlawful for any per-
son owning or operating any milk plant to sell, offer, or
expose for sale any milk or cream in any form or in
combination unless it is labeled Grade A and produced
and processed in conformity with the requirements of
sections 81-263.01 to 81-263.10, R. R. S. 1943, and in
compliance with the rules and regulations of the director
promulgated in compliance with such sections.

The plaintiffs alleged in their petition that they have
not complied with the foregoing statutes relating to
Grade A milk and milk products and that they desire to
continue to sell such products. They allege that the
milk and milk products which they desire to sell, al-
though not in compliance with Grade A statutes and
regulations, are in all respects wholesome, pure, and fit
for human consumption. They further assert that such
milk and milk products are palatable, nutritious, and
not deleterious to health, and are produced and processed
in accordance with the general health and sanitary regu-
lations contained in other statutes on the subject. These
facts are admitted to be true by defendants’ demurrer.
It is contended that sections 81-263.01 to 81-263.10, R. R.
S. 1943, and amendments thereto, unlawfully prohibit
the processing and sale of milk and milk products that
are healthful, wholesome, and nutritious, and that such
statutes have the effect, if enforced, of using the police
power of the state for the purpose of prohibiting the sale
of one class of nutritious and wholesome food products
in order to aid the sale of another class of similar food
products.

A citizen clearly has the right to engage in any oc-
cupation not detrimental to the public health, safety,
and welfare. Measures adopted by the Legislature to
protect the public health and secure the public safety
and welfare must have some reasonable relation to those
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proposed ends. A citizen has a constitutional right to
own, acquire, and sell property, and if it becomes appar-
ent that the statute, under the guise of a police regula-
tion, does not tend to preserve the public health, safety,
or welfare, but tends more to stifle legitimate business
by creating a monopoly or trade barrier, it is unconsti-
tutional as an invasion of the property rights of the in-
dividual. The court has also consistently held that the
regulation of legitimate business may not be so unrea-
sonable as to result in the confiscation of property and
the rights incidental to its ownership. This court can-
not give judicial approval to legislation that violates
these fundamental principles on any theory that they
are permissible under Article I, section 3, of the Consti-
tution of this state, commonly referred to as the due
process clause.

The approval of such a provision, extended to other
trade, would enable the Legislature to ban many com-
mon articles of commerce, such, for example, as syrup
not all maple, shoes not all leather, clothes not all wool,
and the like. The Legislature has no such power. Any
attempt to accomplish such results is in violation of the
constitutional right to engage in trade and business,
secured by the due process clauses of the state and fed-
eral Constitutions.

In John F. Jelke Co. v. Emery, 193 Wis. 311, 214 N.
W. 369, 53 A. L. R. 463, quoted with approval in Caro-
lene Products Co. v. Banning, 131 Neb. 429, 268 N. W.
313, the court said: “It prohibits the carrying on of a
legitimate, profitable industry and the sale of a health-
ful, nutritious food. This prohibition can only be justi-
fied upon the ground that it is necessary in order to
protect the public health, public morals, public safety,
prevent fraud, or promote the public welfare. As al-
ready indicated, the public health is not endangered
by the manufacture and sale of oleomargarine and cer-
tainly no question of morals is involved. * * * Under
the facts proven in this case, whatever the economics
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of the situation may be, from the standpoint of consti-
tutional right the legislature has no more power to pro-
hibit the manufacture and sale of oleomargarine in aid
of the dairy industry than it would have to prohibit
the raising of sheep in aid of the beef-cattle industry or
to prohibit the manufacture and sale of cement for the
benefit of the lumber industry. In some cases a proper
exercise of the police power results in advantage to a
particular class of citizens and to the disadvantage of
others. When that is the principle purpose of the meas-
ure, courts will look behind even the declared intent of
legislatures and relieve citizens against oppressive acts
where the primary purpose is not the protection of the
public health, safety, or morals.”

The foregoing question was directly decided in Caro-
lene Products Co. v. Banning, supra, wherein this court
held: “The evils of which the state complains can un-
doubtedly be avoided by reasonable legislative regula-
tion. The fixing of uniform standards in the sale of milk
products will provide ample protection for the public.
The legislature has the power to prohibit the sale of
food products that are dangerous or poisonous but it
cannot prohibit the sale of a wholesome and nutritious
food product.” See, also, Hall v. State, 100 Neb. 84,
158 N. W. 362, L. R. A. 1916F 136; State ex rel. English
v. Ruback, 135 Neb. 335, 281 N. W. 607.

It is elementary that courts do not determine eco-
nomic policies of legislation. The wisdom of such legis-
lation is for the Legislature to determine. It is just
as elementary, however, that in order for such legis-
lation to be valid under the police power of the state
it cannot be arbitrary or discriminatory, but must have a
real and substantial relation to the objects sought to
be attained. Courts are not powerless to determine the
character of such legislation. The construction of stat-
utes and the determination of their reasonableness is
the ultimate province, responsibility, and duty of the
courts and must be exercised by them if state and fed-
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eral constitutional guarantees of liberty and property
rights are not to be made subservient to pressure groups
which seek and frequently secure the enactment of
statutes advantageous to a particular industry and detri-
mental to another under the guise of police power regu-
lations. The preservation of constitutional guarantees
against such invasions of constitutional rights is one of
the foremost duties imposed upon the courts.

The power of the Legislature to prohibit the sale of
dangerous products and to regulate the sale of legiti-
mate products when the health, safety, and welfare of
the public is involved is one thing. The prohibition of
the sale of legitimate products, not involving the health,
safety, or welfare of the public, in the present case
wholesome and nutritious milk and milk products, in-
volves quite another.

We do not purport to hold that the processing and
sale of milk and milk products as a food is not subject
to reasonable regulation under the police power. We
do hold that the legislative right to regulate does not
authorize the Legislature to prohibit the sale of a food
product which is wholesome, nutritious, healthful, and
fit for human consumption.

An exception to this general rule is the right of the
state, under the police power, to enact laws which are
designed to provide a minimum amount of nutritional
elements and prevent fraud and deception upon the
public. State v. McCosh, 134 Neb. 780, 279 N. W. 775.
It is not here contended that the prevention of fraud
upon the public plays any part in the present case.

Plaintiffs assert in their petition that since the adop-
tion of the Grade A milk statutes, and the regulations
promulgated pursuant thereto, the number of Grade
A raw milk producers in the state has been reduced
from 3,600 to 800, that this number will continue to
decline if the act be enforced, and that plaintiffs will
be forced to discontinue business if the enforcement
of the act and regulations promulgated pursuant thereto
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are not enjoined. It is asserted also that the regulations
imposed are so unreasonable and require such an out-
lay in building and equipment costs that farmers can-
not, or are unwilling to, continue the production of milk.
In view of the conclusions we have reached we do not
deem it necessary to pass upon the reasonableness of
the regulations purported to have been promulgated; nor
do we deem it necessary to pass upon the question of
classification, or whether or not the regulations gener-
ally comply with the model code as directed by the act.
Other issues are also raised which we likewise do not
discuss in view of the conclusion reached.

We hold sections 81-263.01 to 81-263.10, R. R. S. 1943,
and section 81-263.06, R. S. Supp., 1959, to be violative
of Article I, section 3, Article II, section 1, and Article
ITI, section 1, of the Constitution of Nebraska, and said
acts are void and of no effect. The prayer of the plain-
tiffs for a permanent injunction should have been
granted. The judgment of the district court is reversed
and the cause remanded with directions to enter a
judgment permanently enjoining the defendants from
enforcing or attempting to enforce sections 81-263.01 to
81-263.10, R. R. S. 1943, and section 81-263.06, R. S.
Supp., 1959, and the regulations of the Director of the
Department of Agriculture and Inspection promulgated
pursuant thereto. The costs of the action are taxed
against the defendants.

REVERSED AND REMANDED.

WiLLis VONTRESS, APPELLEE, V. READY MIXED CONCRETE
COMPANY, A CORPORATION, APPELLANT, IMPLEADED WITH

PaNE & COMPANY, INC., A CORPORATION, APPELLEE.
104 N. W. 2d 331

Filed July 15, 1960. No. 34801.
1. Trial. A party to an action is entitled to have the jury in-
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structed with reference to his theory of the case, when the

pleadings present the theory as an issue and it is supported by

competent evidence, whether requested to do so or not.

Where the pertinent facts pertaining to the contract
and relationship of the persons involved are not in dispute, and
but one reasonable inference can be drawn therefrom, it is a
question of law for the court.

3. Master and Servant. The fact that an employee is the general
servant of one employer does not, as a matter of law, prevent
him from becoming the particular servant of another, who may
become liable for his acts.

The right of control, or want of it, determines if the

relation of master and servant, at the particular time in ques-

tion, existed between the employee and his general employer, or
whether there had been a change in relationship and he had
become, for the time being, a special employee of another person.

AppPEAL from the district court for Douglas County:
L. Ross NEWKIRK, JUDGE. Affirmed.

Cassem, Tierney, Adams & Henatsch, for appellant.

Story, Pilcher & Howard and E. H. Stevens, for ap-
pellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BoSLAUGH, JJ.

WENKE, J.

This is an appeal from the district court for Douglas
County. It involves an action brought by Willis Von-
tress against Ready Mixed Concrete Company, a corpo-
ration, for damages he suffered when one of defendant’s
cement mixer trucks was backed over his right foot.
The jury returned a verdict for the plaintiff and defend-
ant has perfected this appeal from the overruling of its
motion for either a judgment notwithstanding the ver-
dict or for a new trial.

Pane & Company, Inc., a corporation, plaintiff’s em-
ployer, was made a party defendant to permit it to be
reimbursed out of any recovery made by plaintiff for
certain benefit payments it has made, or will make,
under the provisions of the Nebraska workmen’s com-
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pensation laws because of the injuries plaintiff suffered.
§ 48-118, R. R. S. 1943.

For convenience we shall herein refer to appellant
Ready Mixed Concrete Company as either appellant or
Ready Mixed; to appellee Willis Vontress as either ap-
pellee or Vontress; to Robert F. Barnes, who was the
driver of the cement mixer truck that backed over
Vontress’ right foot, as Barnes; and to Pane & Com-
pany, Inc., a corporation, as Pane.

Pane had entered into a contract to pave Oak Street in
Omaha, Nebraska, at least between One Hundred Sixth
and One Hundred Seventh Streets, and had entered into
a contract with Ready Mixed to furnish concrete for the
job. Pane had constructed forms on Oak Street, be-
tween One Hundred Sixth and One Hundred Seventh
Streets, for that purpose and, on May 16, 1958, its em-
ployees, including Vontress, were engaged in finishing
this part of the paving job, Ready Mixed furnishing the
concrete, when the accident happened which resulted in
Vontress’ right foot being seriously injured.

Ready Mixed had a number of cement mixing ma-
chines stationed on trucks, to which we will herein
refer as trucks. These trucks, loaded with mixed ce-
ment or wet concrete, would come to the intersection of
Oak and One Hundred Eighth Streets, then back east-
ward on Oak Street to where the paving was being done,
and there unload the concrete between the forms put
up by Pane. One of these trucks, while being used
to pull a strike-off bar, backed over Vontress’ right foot.
While the evidence as to how the accident happened
is in conflict, it is sufficient to support a jury’s finding
that Barnes was negligent in backing the truck he was
driving when he did and that his negligence, in doing so,
was the proximate cause of the accident.

The principle question raised by this appeal is, is the
evidence adduced sufficient to show, either as a matter
of law or as an issue of fact for a jury, that Barnes was,
at the time of the accident, a loaned or special employee
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of Pane for the purpose of pulling the strick-off bar,
and thus a fellow employee of Vontress, that issue having
been properly raised by the amended answer of Ready
Mixed and by its requested instructions? If he was,
there can be no recovery by appellee herein under the
factual situation disclosed by the evidence adduced.
As stated in In re Estate of Bingaman, 155 Neb. 24, 50 N.
W. 2d 523: “A person in the relationship of a fellow
employee to another is not liable for negligent acts
committed under the direction and control of the em-
ployer except for misfeasance or positive wrong.”

By its instruction No. 6 the trial court, in effect, in-
formed the jury that Barnes was not a loaned or special
employee of Pane but was, in fact, at the time of the
accident, acting within the scope and course of his em-
ployment by Ready Mixed and that Ready Mixed would
be chargeable with and legally responsible for his neg-
ligence. The question of whether or not Barnes was,
as a matter of fact, negligent in the operation of the
truck he was driving and, if so, whether or not such
negligence was a proximate cause of the accident was,
by other instructions, properly submitted to the jury.

“A party to an action is entitled to have the jury
instructed with reference to his theory of the case,
when the pleadings present the theory as an issue and
it is supported by competent evidence, whether re-
quested to do so or not.” Southwell v. DeBoer, 163
Neb. 646, 80 N. W. 2d 877. See, also, Welstead v. Ryan
Constr. Co., 160 Neb. 87, 69 N. W. 2d 308.

The factual situation herein presented as to the use
by Pane of Ready Mixed truck drivers to pull the strike-
off bar, if and when requested to do so, is not in dis-
pute. We said in Mansfield v. Andrew Murphy & Son,
139 Neb. 793, 298 N. W. 749: “In such case, whether the
right of control, or want of it, existed, is ordinarily a
auestion of fact for the jury; but where the pertinent
facts pertaining to the contract and relationship of the
persons involved are not in dispute, and but one rea-
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sonable inference can be drawn therefrom, it is a ques-
tion of law for the court.” See, also, In re Estate of
Bingaman, supra; Kessler v. Bates & Rogers Constr.
Co., 155 Neb. 40, 50 N. W. 2d 553. In view thereof,
the trial court was correct in passing on this issue as a
matter of law. The question is, did it come to the cor-
rect conclusion?

It is of course true, as stated in Mansfield v. Andrew
Murphy & Son, supra, that: “The fact that an employee
is the general servant of one employer does not, as a
matter of law, prevent him from becoming the par-
ticular servant of another, who may become liable for
his acts.” The court therein goes on to say: “The
right of control, or want of it, determines if the relation
of master and servant, at the particular time in ques-
tion, existed between the employee and his general
employer, or whether there had been a change in rela-
tionship and he had become, for the time being, a special
employee of another person.” See, also, Kessler v.
Bates & Rogers Constr. Co., supre; Standard Oil Co. v.
Anderson, 212 U. S. 215, 29 S. Ct. 252, 53 L. Ed. 480.
As stated in Standard Oil Co. v. Anderson, supra: “One
may be in the general service of another, and, neverthe-
less, with respect to particular work, may be trans-
ferred, with his own consent or acquiescence, to the
service of a third person, so that he becomes the serv-
ant of that person with all the legal consequences of
the new relation.”

Vontress was an employee of Pane and, on May 186,
1958, he was working on the job of paving Oak Street.
His duties on that job were to empty the cement from
the trucks of Ready Mixed as they delivered it, doing
so by means of a chute attached to the rear thereof, and
to have one of the trucks pull the strike-off bar whenever
it was necessary to have this done, asking the driver
thereof to do so. Vontress had been engaged in doing
this type of work for Pane for some 7 or 8 years. It is
apparent that the drivers of these trucks had authority
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from Ready Mixed to do this for Pane on this particular
job whenever they were asked to perform it. In the
performance of this work, both the unloading and pull-
ing the strike-off bar, Vontress would signal the drivers
of the trucks, there being only one driver to each truck,
as to what he wanted them to do and they would
operate the trucks they were driving accordingly.

The strike-off bar, which was owned by Pane, is a big
thick piece of lumber made out of “4 by 12s.” It is
about 25 feet long, which was the width of the pavement,
and is used to level off the concrete when it has been
filled in between the forms used to contain it, being
cut with a concave bow at the bottom in order to put a
crown on the pavement of the street. It has roller
coasters on each end, which rest on the forms located
at each side of the pavement, to permit it to be moved
back and forth. It has cables, about 50 feet long, which
are attached to the bar by means of clevises, which
cables have a hook at the other end to fasten to the
truck. There is a vibrator attached to the top of the
bar which vibrates the bar and thus helps to level off
the cement as the bar is slowly moved forward over
it. This bar belonged to Pane and was used by it in
finishing the work of paving the street.

When the area between the forms had been com-
pletely filled for some distance, which usually took two
truck loads of concrete, Vontress would ask the driver
of the last truck emptied if he would pull the strike-
off bar. The driver of that truck, whoever he might be,
would then drive the truck to the center of the area
between the forms and back up when Vontress sig-
nalled him to do so. The driver would back until
signalled by Vontress to stop, which Vontress would do
when the truck was far enough back so he could insert
the hooks on the cables into openings in, or hooks at-
tached to, the back end of the truck. When he had
done so Vontress would signal the driver to go ahead,
which he would do at about 1 mile an hour. When he
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bkad gone far enough to level the area filled in with
concrete Vontress would signal him to stop and then,
after the cables had been released, the strike-off bar
would be moved back and the process repeated as it
was usually necessary to pull the strike-off bar twice to
properly level the concrete. It was between the first
and second pulling of the strike-off bar that Vontress
was hurt when Barnes backed his truck while Vontress
was in back of it releasing the cable.

There was no agreement, either oral or written, or
any terms or arrangements between Pane and Ready
Mixed whereby Pane was authorized to use the truck
drivers of Ready Mixed for the purpose of pulling the
strike-off bar with the trucks they were driving. It
is apparent, however, that on this job Ready Mixed
knew they were to be so used and gave its approval
so the drivers could perform that service whenever
they were asked to do so by Pane. It is apparent that
doing so expedited the work, for the trucks were readily
available to do it whereas, if Pane, on each occasion,
had to move in the necessary power it would have de-
layed operations.

The case of Standard Oil Co. v. Anderson, supra, has
been cited by this court as defining the various phases
of relations in situations such as we have before us.
Therein the court said: “It sometimes happens that one
wishes a certain work to be done for his benefit and nei-
ther has persons in his employ who can do it nor is
willing to take such persons into his general service.
He may then enter into an agreement with another.
If that other furnishes him with men to do the work
and places them under his exclusive control in the per-
formance of it, those men become pro hac vice the
servants of him to whom they are furnished. But, on the
other hand, one may prefer to enter into an agreement
with another that that other, for a consideration, shall
himself perform the work through servants of his own
selection, retaining the direction and control of them.
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In the first case, he to whom the workmen are fur-
nished is responsible for their negligence in the con-
duct of the work, because the work is his work and
they are for the time his workmen. In the second case,
he who agrees to furnish the completed work through
servants over whom he retains control is responsible for
their negligence in the conduct of it, because, though
it is done for the ultimate benefit of the other, it is
still in its doing his own work. To determine whether
a given case falls within the one class or the other we
must inquire whose is the work being performed, a
question which is usually answered by ascertaining who
has the power to control and direct the servants in the
performance of their work. Here we must carefully
distinguish between authoritative direction and control,
and mere suggestion as to details or the necessary co-
operation, where the work furnished is part of a larger
undertaking.” The court therein goes on to state:
“Much stress is laid upon the fact that the winchman
obeyed the signals of the gangman, who represented
the master stevedore, in timing the raising and lowering
of the cases of oil. But when one large general work
is undertaken by different persons, doing distinct parts
of the same undertaking, there must be cooperation and
coordination, or there will be chaos. The giving of the
signals under the circumstances of this case was not
the giving of orders, but of information, and the obedi-
ence to those signals showed cooperation rather than
subordination, and is not enough to show that there
has been a change of masters.” See, also, Pappillo’s
Admx. v. Prairie, 105 Vt. 193, 164 A. 537.

Our cases of Mansfield v. Andrew Murphy & Son,
supra; In re Estate of Bingaman, supra; and Kessler
v. Bates & Rogers Constr. Co., supra, fall within the
first classification, while the factual situation in the case
itself falls in the second category, whereas the facts
of this case bring it within the third, for here the serv-
ices were rendered more in the nature of Pane and
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Ready Mixed cooperating in coordinating the work to ex-
pedite its performance. As stated in Rice-Stix Dry
Goods Co. v. Self, 20 Tenn. App. 498, 101 S. W. 2d 132,
by quoting from 39 C. J., Master and Servant, § 1462, p.
1275: “ “To escape liability, the original master must re-
sign full control of the servant for the time being, it
not being sufficient that the servant is partially under
the control of a third person; and it is necessary to dis-
tinguish between authoritative direction and control and
mere suggestions as to details or the necessary co-oper-
ation where the work furnished is part of a larger
operation.’ ”

There is also merit to appellee’s contention that the
factual situation here presented brings it within the
following principle stated in Shamburg v. Shamburg,
153 Neb. 495, 45 N. W. 2d 446, by quoting the following
from Rhinelander Paper Co. v. Industrial Comm., 206
Wis. 215, 239 N. W. 412: “‘It is quite generally agreed
that in order to transfer liability from the general em-
ployer to the one to whom the employee is loaned, there
must be some consensual relationship between the
loaned employee and the employer whose service he
enters, sufficient to create a new employer-employee
relationship. Where an employee enters the service of
another at the command and pursuant to the direction
of the master, no new relationship is created. While
the employee may be subject to the direction of the
temporary master, he is there in obedience to the com-
mand of his employer, and in doing what the new master
directs him to do he is performing his duty to the em-
ployer who gave the order. * * * Consent cannot be
inferred merely from the fact that the employee obeyed
the commands of his master in entering the services
of another.’”

In view of the foregoing we have come to the con-
clusion that the trial court was correct in holding as it
did, that is, that Barnes performed this service as an
employee of Ready Mixed in cooperation with the em-
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ployees of Pane and was not a loaned or special employee
in the service of Pane.

Appellant also claims the court erred in sustaining
objections to certain questions asked Vontress. Objec-
tions were made thereto on the basis that the questions
called for conclusions of the witness rather than seek-
ing to establish the facts as to what he did. They relate
generally to the signals given by Vontress to Barnes
to advise him as to the operations of his truck while it
was being emptied of cement and used to pull the strike-
off bar, but used the words “direction” and “control.”
The objections were properly sustained, for, in the form
made, they did call for conclusions. But, even so, no
prejudicial error could be based thereon if it could be
said that the trial court erred in so ruling for all the in-
formation in regard thereto came in under proper ques-
tions or after appellant’s counsel agreed as to what he
meant by the use of the words “direction” or “control,”
that is, what signals he gave.

Appellant also complains of the fact that the trial
court ruled out an offer of proof made by it after ob-
jections to a question asked Barnes had been sustained.
The offer is as follows: “I offer to prove, if the wit-
ness were permitted to answer, that he would testify
that the instructions are to pull the strike-off bar for
them if they asked him to.” Without discussing the
merits of the trial court’s ruling we hold the matter
could not be prejudicial for it is apparent, from the
record before us, that all the drivers of Ready Mixed
working on this job had authority to do so whenever
they were asked to perform this service by Pane. It
was apparent that Ready Mixed was doing so in order to
cooperate with Pane, thus coordinating the work to an
expeditious conclusion.

AFFIRMED.
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FipEriTy anp DEPOsiT CoMPANY OF MARYLAND, A
CORPORATION, APPELLEE, v. HERBERT BODENSTEDT,
DOING BUSINESS AS HERB’s Buick CoMPANY,
APPELLANT.

104 N. W. 2d 292
Filed July 15, 1960. No. 34805.

1. Trial: Judgments. In considering a motion for summary judg-
ment the court should view the evidence in the light most favor-
able to the party against whom it is directed.

2. A summary judgment is authorized only when
the moving party is entitled to a judgment as a matter of law.
If there is a genuine issue of fact to be determined, a summary
judgment may not be properly entered.

3. The court examines the evidence on motion for

summary judgment, not to decide any issue of fact presented,
but to discover if any real issue of fact exists.

4. Names. In the absence of statutory prohibition, a person, with-
out abandoning his real name, may adopt or assume any name,
wholly or partly different from his name, by which he may
become known, and by which he may transact business, execute
contracts, and carry on his affairs, unless he does so in order to
defraud others, or he is inhibited by judicial adjudication, since
it is the identity of the individual that is regarded, and not the
name which he may bear or assume.

5. Forgery. Forgery is the false making or materially altering,
with intent to defraud, of any writing which, if genuine, might
apparently be of legal efficacy, or the foundation of a legal
liability.

ApPPEAL from the district court for Wayne County: .
LyrLe E. Jackson, JUuDGe. Reversed and remanded with
directions.

Addison & Addison, for appellant.
Kenneth M. Olds and Donald R. Reed, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLaucH, JJ.

YEAGER, J.

This is an action instituted by Fidelity and Deposit
Company of Maryland, a corporation, plaintiff and ap-
pellee, against Herbert Bodenstedt, doing business as
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Herb’s Buick Company, defendant and appellant. Issues
were joined by appropriate pleadings. Thereafter the
plaintiff filed a motion for summary judgment in its
favor. The defendant filed a motion in resistance and
for summary judgment in his favor. The case came on
for hearing before the court on the pleadings, the mo-
tions for summary judgment, and the respective support-
ing showings of the parties, at the conclusion of which
a judgment was rendered in favor of plaintiff for $1,550
with interest in the amount of $68.98 and costs taxed at
$17.95. From this judgment the defendant has appealed.

The substance of the cause of action pleaded by the
plaintiff is that on or about July 24, 1958, a person who
represented himself to be Fred C. Jarvis of Laurel,
Nebraska, purchased from the defendant a 1956 Buick
automobile for $1,550 plus carrying charges making a
total of $1,761.60 to be paid in 23 installments of $65
each and 1 for $266.60; that at the time he executed a
promissory note for the amount and a chattel mortgage
to secure it, which were delivered to the defendant;
that on or about the same day the defendant transferred
the chattel mortgage and endorsed and delivered the
note to the Triangle Finance Company; that the defend-
ant warranted that the mortgage was a first lien upon
the automobile; that by his endorsement and transfer
of the note the defendant warranted it was genuine;
that the Triangle Finance Company believed that the
note was true and genuine and was signed by Fred C.
Jarvis; that for the note the Triangle Finance Company
paid defendant $1,550; that the note was nqt executed
by Fred C. Jarvis but by a grandson of Fred C. Jarvis;
that the note was a forgery; and that no payment was
made in consequence of which the Triangle Finance
Company sustained a loss in the amount of $1,550.

It is further pleaded that by reason of this loss the
Triangle Finance Company was entitled to recover this
amount from the defendant on account of his warranty.

It is further pleaded that the plaintiff became obligated



Vou. 170] JANUARY TERM, 1960 801
Fidelity & Deposit Co. v. Bodenstedt

to pay Triangle Finance Company its loss occasioned
by the failure of payment on the note by reason of a
bond issued to Triangle Finance Company by the plain-
tiff guaranteeing it against such losses, in consequence
of which the Triangle Finance Company assigned to it
the cause of action against the defendant for breach of
warranty.

In brief this is an action for an alleged breach of war-
ranty against an endorser of a promissory note insti-
tuted by the assignee of the endorsee.

By the answer the defendant first denies generally the
allegations which are not admitted or traversed.

The transaction which the plaintiff described in the
petition is admitted, except that it is alleged that the
transaction was made with Fred C. Jarvis, a person so
known to him for a long time; that there was no con-
cealment or attempted concealment; that the transaction
was made in good faith and that it was genuine in every
respect; and that the person who purchased the auto-
mobile and executed the note and mortgage had the
right and capacity to do so in the name of “Fred C.
Jarvis.” '

It is pointed out here that it is not contended in the
record that the defendant ever verbally or in writing
made any warranty or any express or implied repre-
sentation as to the identity of the person who executed
the note and mortgage, or was knowingly guilty of any
conduct the effect of which was to mislead the endorsee
when it accepted the note and mortgage.

The evidence to support the contention of the plain-
tiff that this note was a forgery and that the transaction
was fraudulent consists of two affidavits and certain
other exhibits relating to a guardianship proceeding had
in the county court of Cedar County, Nebraska, in the
year 1942.

One of these affidavits was made by Perry Jarvis.
The pertinent part of it is that the Buick automobile
was not purchased by Fred Jarvis and the note and
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mortgage were not executed by him, but that the pur-
chase was made by Fred Clair Clay and the instruments
were executed by him. He further stated that Fred
Clair Clay was a grandson of Fred Jarvis.

The other affidavit was by Everett C. Rees, secretary
of the Triangle Finance Company. In the affidavit he
stated that he accepted the note as being genuine and
one executed by Fred Jarvis, a well-known auctioneer
at Laurel, Nebraska; that it was later that his company
learned that the note was not signed by Fred Jarvis,
but that it was a forgery; and that the automobile was
driven to California by the purchaser and sold.

He further stated that the plaintiff paid the loss sus-
tained by the Triangle Finance Company and it has be-
come the owner of the claim by assignment and transfer.

Among the exhibits to which reference is made are
an application for the appointment of a guardian of Fred
Clair Clay and a decree of appointment of Fred Jarvis
as his guardian. The date of the application is January
15, 1942, but the date on the decree is not decipherable.

There is nothing in these exhibits from which a rea-
sonable inference may flow that the sale was not made
to the identical person who represented himself to be
Fred C. Jarvis, or that the person signing was not known
to the defendant and in the community as Fred C. Jar-
vis, and nothing to show that he attempted or did any-
thing to mislead or defraud the defendant. Specifically
there is nothing in them to show that the signatures on
the note and mortgage were other than of the name used
by the signer in his everyday life and his regular
transactions.

As against this there was an affirmative showing
made by the defendant that this was the name used by
this person since he was a very small child. At the
time of this incident he was 34 years old. This show-
ing indicates as a departure only the incident of the
guardianship proceeding in 1942.

Specifically Perry Jarvis, the same person who made
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affidavit on behalf of the plaintiff made a further affi-
davit in which he stated that he was an uncle of the
person who signed the note and mortgage; that this
person was born in Sioux City, Iowa, May 13, 1924, and
that in August of 1924 he was placed in the home of
Fred Jarvis, his grandfather, at Carroll, Nebraska, where
he was raised and maintained; that in 1929 they moved
to Laurel, Nebraska, where he attended public school;
that he went into the Navy after which he returned
and continued to live with his grandfather until about
1949 when he left; and that thereafter he returned in
June 1958, but in the interim visited with his grandfather.

One Don Brittell made affidavit that he became ac-
quainted with the person who signed the note and mort-
gage in 1929; that he went to school with him through
the 10th grade; and that he never used any name other
than Fred C. Jarvis.

The defendant made affidavit in which he related
details of the transaction. These details are not in dis-
pute. In addition he stated that he had personally
known the person who signed the note and mortgage
since 1924 and that during all of that time he was known
as Fred C. Jarvis; and that he knew that the person
making the transaction and using the name of Fred C.
Jarvis was using the name as his own and not as the
name of his grandfather.

In the view taken of the record, the pertinent parts of
which have been summarized herein, the conclusion
has been reached that this is a case wherein a summary
judgment is proper under the terms of section 25-1332,
R. R. S. 1943. The controlling facts are not in substan-
tial dispute. The only question for consideration is the
legal import of the facts, and as pointed out each party
moved for summary judgment.

This court, in interpretation of the authority to ren-
der a summary judgment, said in Dennis v. Berens,
156 Neb. 41, 54 N. W. 2d 259:

“In considering a motion for summary judgment the
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court should view the evidence in the light most favor-
able to the party against whom it is directed.

“A summary judgment is authorized only when the
moving party is entitled to a judgment as a matter of
law. If there is a genuine issue of fact to be determined,
a summary judgment may not be properly entered.

“The court examines the evidence on motion for sum-
mary judgment, not to decide any issue of fact pre-
sented, but to discover if any real issue of fact exists.”

See, also, Clearwater Elevator Co v. Hales, 167 Neb.
584, 94 N. W 2d 7.

As is clear from the record thls case must turn on
the question of whether or not any right such as is
claimed came into being in favor of the Triangle Finance
Company by reason of the use by the signer of the
note and mortgage in question of the name of Fred C.
Jarvis, the name employed and used by him since child-
hood, which was well-known, and so used without any
evidence of intent at the time to deceive, defraud, or
mislead.

The rule covering this subject is aptly stated in 65
C.J. S., Names, § 9, p. 9, as follows: “In general, in the
absence of statutory prohibition, a person, without aban-
doning his real name, may adopt or assume any name,
wholly or partly different from his name, by which he
may become known, and by which he may transact
business, execute contracts, and carry on his affairs,
unless he does so in order to defraud others, or he is
inhibited by judicial adjudication, since it is the iden-
tity of the individual that is regarded, and not the name
which he may bear or assume.” This pronouncement
finds full support in the following cases: National
Life & Accident Ins. Co. v. Saffold, 225 Ala. 664, 144 So.
816; Beilen v. Krenn & Dato, 350 Ill 284, 183 N E. 330;
Romans v. State, 178 Md. 588, 16 A. 2d 642; Petition of
Merolevitz, 320 Mass. 448, 70 N. E. 2d 249; Mississippi
State Board of Dental Examiners v. Mandell, 198 Miss.
49, 21 So. 2d 405; McGarvey v. Atlantic City & S. R. R.
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Co.,, 123 N. J. Law 281, 8 A. 2d 385; Bartholomew v.
Workman, 197 Okl. 267, 169 P. 2d 1012; Ludwinska v.
John Hancock Mut. Life Ins. Co., 317 Pa. 577, 178 A.
28, 98 A. L. R. 705; Milligan Coal Co. v. Polowy, 108 W.
Va. 458, 151 S. E. 429; Luebke v. City of Watertown,
230 Wis. 512, 284 N. W. 519.

Attention has not been called to any cases which an-
nounce a rule contrary to the foregoing statement and
the cases cited in support of it. Also no statutory pro-
vision has been pointed to which prohibits the adoption
of an assumed name and the use of it by the person who
has adopted it in his affairs. The conclusion reached
is that this rule should be regarded as controlling in the
present instance.

The signing of the note and mortgage was not, under
the undisputed facts in this case and the law, a forgery.
Generally defined, forgery is the false making or ma-
terially altering, with intent to defraud, of any writing
which, if genuine, might apparently be of legal efficacy,
or the foundation of a legal liability. See, Mitchell v.
State, 132 Neb. 891, 273 N. W. 806; Owens v. State,
152 Neb. 841, 43 N. W. 2d 168. In the record here there
is an absence of anything indicating the existence of a
fraudulent intent.

In the light of the record therefore the court erred
in sustaining the motion of plaintiff for a summary
judgment and in the rendition of judgment accordingly
in favor of the plaintiff. The court was also in error
in refusing to sustain the motion of defendant for sum-
mary judgment and in refusing to dismiss plaintiff’s
action.

The judgment of the district court is reversed and
the cause is remanded to the district court with directions
to sustain defendant’s motion for summary judgment
and to dismiss plaintiff’s action.

REVERSED AND REMANDED WITH DIRECTIONS.
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GARNET ROSE ET AL., APPELLEES, V. BUFFALO AIR SERVICE,
A NEBRASKA CORPORATION, ET AL., APPELLANTS.
104 N. W. 2d 431

Filed July 22, 1960. No. 34703.

1. Negligence. The general rule which governs where a party is
responsible for a dangerous place, agency, instrumentality, or
operation likely to cause injury or damage to persons or property
rightfully in its proximity is that he is charged with the duty
of taking suitable precautions to avoid injury or damage to
such persons or property, and his failure to take such precau-
tions is negligence.

2. Sales: Negligence. A manufacturer who fails to exercise rea-
sonable care in the manufacture of a chattel which, unless care-
fully made, he should recognize as involving an unreasonable
risk of causing substantial bodily harm or danger to property
of those who lawfully use it for the purpose for which it was
manufactured and to those whom the supplier would expect to
be in the vicinity of its proper use, is subject to liability for
bodily harm caused to them or their property by its lawful use
in a manner and for a purpose for which it is manufactured.

In order that the manufacturer of a chattel
shall be subject to liability under this doctrine it is not neces-
sary that the chattel shall be one the use of which is intended
to affect, preserve, or destroy human life. The purpose which
the article, if perfect, is intended to accomplish is immaterial.
The important thing is the harm which it is likely to do to
persons or property if it is imperfect.

4. Poisons: Negligence. All persons who deal with deadly poisons
or dangerous substances are held to strict accountability, and
the highest degree of care must be used to prevent injury
from their use.

5. Sales: Negligence. The manufacturer of dangerous substances
is not an insurer that in every instance no injury will result
from the use of his product as directed or recommended; but if
he knows or in the exercise of reasonable care should know that
if his product is used as directed or recommended it will cause
or be likely to cause material injury, then he is liable to any
person who in reliance upon his representations and directions
uses the product for the purpose and in the manner directed
and recommended and who suffers injury as a direct result.

The liability of a manufacturer in such an
instance rests upon the sound rule that a manufacturer or seller
of an article inherently dangerous to life or property is liable
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for injury to the ultimate consumer who has purchased through

a middleman.

Proof of actual knowledge that the product
will be used by another than the purchaser is mnot required
where the article is so made as to be inherently harmful. The
manufacturer who puts the component parts together must be
presumed to know the nature and quality of the resultant com-
ponent which he solicits the public to purchase.

8. Negligence. A cause of injury may be the proximate cause
thereof though it pass through a series of events if they are
combined in a continuous chain through which the force or
presence of the cause operated to produce the disaster.

The person on whom a duty of due care devolves is

not excused from taking necessary precautions by contracting

with or relying on others to take necessary precautionary
measures.

ArpeEaL from the district court for Buffalo County:
Erprince G. REEp, JUDGE. Affirmed.

Tye, Worlock & Knapp, Stewart, Stewart & Calkins,
and Floyd A. Sterns, for appellants.

Gibson & Ganz, for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLauGH, JJ.

BosLauGH, J.

Garnet Rose, Dale Rose, and Lee Willis, the members
of a partnership, were engaged in farming operations in
Buffalo and Kearney Counties, specializing in the grow-
ing of sugar beets and potatoes. In 1957 they leased
land owned by Ethel Boasen in the former county. At
a suitable time they planted 31%% acres thereof to sugar
beets, properly cared for them, and had a good growing
crop of sugar beets thereon at the time of the principal
event concerned in this litigation. The word “partner-
ship” as used herein includes the members thereof above
named. The sugar beets were owned 4/5 by the partner-
ship as tenant and 1/5 by Ethel Boasen, the owner of the
land. The sugar beets in August of 1957 became in-
fested with agricultural pests known as webworms and
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grasshoppers and the partnership engaged Buffalo Air
Service, a corporation conducting an aerial spraying
business for the control and prevention of agricultural
pests and weeds, for the treatment by it of the sugar
beets with a chemical known as Toxaphene by aerial
spray, the method of application being a generally ac-
cepted practice for the eradication of the named pests
from such a crop. Buffalo Air Service is hereafter re-
ferred to as air service. The Food Machinery and Chem-
ical Corporation, an appellant herein, hereafter re-
ferred to as chemical corporation, was at all times im-
portant to this case engaged in the manufacture and
sale of insecticides and pesticides. Garnet Rose, one of
the members of the partnership, about August 20, 1957,
contacted Ted Smith, one of the two stockholders of the
air service, hereafter referred to as Smith, and engaged
it to spray the crop of sugar beets of the partnership
with Toxaphene. Garnet Rose definitely specified Toxa-
phene because he said he had used it on previous occa-
sions with good results. This was done on Saturday,
August 24, 1957. Garnet Rose testified he examined
the field the following Monday morning. The beets
then showed great evidence of damage. The leaves
were generally wilted and flattened out. He checked
the field at different times until the time for harvest.
The beets never recovered.

- Smith, who actually sprayed the field of beets, acting
for the air service, had been in that business for 10
vears. He was employed by Fred Voigt until 1956 and
thereafter acted for the air service, doing all types of
agricultural applications. He had used and was famil-
iar with the use of Toxaphene and 2,4-D. The witness
had sprayed 40 acres of pasture with 2,4-D Wednesday,
August 21, 1957, and did not spray again for a day or
so. He then loaded the airplane with a Toxaphene
mixture with the intention of spraying the sugar beets
of the partnership. The airplane was the one which had
been used on August 21, 1957, to spray a pasture with
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2.4-D and any residue thereof in the plane had not been
eliminated from it after the pasture was sprayed. Smith
was on his way to spray the sugar beets when he de-
cided he had not cleaned the airplane since he had used
2,4-D in it to spray the pasture and he went back to the
airport and cleaned the airplane. This was probably
about August 22, 1957. The practice which the air
service uniformly used in attempting to eliminate from
the plane any residue of chemicals previously used there-
in was placing liquid detergent and warm water in the
spraying tank of the plane, leaving it there for a limited
time, and then spraying the detergent and water from
the plane while it was in motion. The tank was there-
after filled with cold water two times and sprayed from
it. This method of cleaning the plane had not resulted
in any difficulty in the 10 years of spraying experience
of Smith. He had used from eight to ten different
kinds of chemicals in his experience since 1949. He
had used 2,4-D and was familiar with its use and what
it would do. The material placed in the airplane be-
fore it had been cleaned after spraying the pasture with
the intention of spraying the sugar beets of the part-
nership was drained into a 30-gallon drum and a 5-
gallon can at the airport, placed next to the hangar,
and it continued there for several months. This ma-
terial contained the residue of 2,4-D from the aerial
spraying of the pasture in which that chemical was used.

The air service had before August 24, 1957, pur-
chased a 55-gallon drum of Toxaphene from William
Munroe of Grand Island, a wholesale dealer in agricul-
tural seeds and chemicals. The drum had a label and
the trade name of chemical corporation on it. The air
service also had a 5-gallon can of Toxaphene, a chem-
ical corporation product, which it secured in a trans-
action with Fred Voigt in the fall of 1956. It was
bought by him in August 1955. It was sealed with a
plastic seal and had on it the label and brand name
of Niagara which was a chemical division of chemical
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corporation. This can was opened by Smith on August
24, 1957, for the first time. He broke the seal that
day. This can was represented by the label on it to
contain Toxaphene. The morning of August 24, 1957,
5 gallons of Toxaphene were drawn from the 55-gallon
drum into a gasoline can which was used by the air
service to measure chemicals and it was placed by the
airplane which was to be used to spray the sugar beet
field -of the partnership. The 5 gallons of Toxaphene
secured from Fred Voigt after it had been opened were
placed near the airplane. Smith left then in another
airplane to do some spraying which required probably
20 minutes. It was intended that Gayle Brandt, here-
after referred to as Brandt, would put the contents of
the two cans of Toxaphene in the mixing tank while
Smith was absent. Brandt did this and then brought the
solution up to 31 gallons by adding water. When Smith
came back Brandt was gone and the airplane had been
unattended for a short time. The gauge on it indicated
the amount of the mixture in the tank and it at that time
indicated that Brandt had put the chemical and water
therein. The plane was ready for spraying. It was
taken by Smith and he then sprayed the sugar beet
field of the partnership.

The air service got the 55-gallon drum of Toxaphene
about 2 months before August 24, 1957, and had used
all of its contents in spraying in the regular conduct of
its business except the 5 gallons drawn from it on that
day. The contents of the drum had been used as Toxa-
phene as it was labeled and represented when it was pur-
chased and there had never been any complaint or claim
of damage from its use. Smith had never had any
difficulty in the 10 years he had been engaged in the
business of using chemicals for agricultural spraying.
The airplane was not cleaned after the spraying of
the sugar beets of the partnership but it was used to
spray soy beans with Toxaphene which was done suc-
cessfully without trouble or injury to the crop. The
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material used to spray the sugar beets was a Niagara
chemical product and only two 5-gallon quantities
labeled Toxaphene and water were put in the tank of the
plane and the contents thereof were what was sprayed
on the sugar beet field of the partnership. The air
service used from 150 to 200 gallons of 2,4-D in 1957
and from 250 to 300 gallons of Toxaphene which gen-
erally came in 5-gallon containers. The empty con-
tainers were placed behind the hangar and hauled away
thereafter when there were enough of them to fill a
pick-up truck. ‘

After Smith heard the report that the spraying of the
sugar beets of the partnership had damaged them he
locAted the 5-gallon Toxaphene can, the contents of
which were used in that spraying operation. He found it
behind the hangar with about 20 other empty 5-gallon
cans. He positively identified it as that particular can.
It was an older one and was rusted when the air serv-
ice got it from Voigt in 1956. The other empty cans
were newer than the one in question. Smith and Lavern
Van Buskirk sent it 2 days later to the chemical corpora-
tion. It was a green can with the trade name of Niagara
Toxaphene thereon and the label of the chemical cor-
poration fully described the contents of the can. There
was nothing about the can to indicate that it contained
any amount of 2,4-D. When Smith recovered the can
there was a small amount of liquid in it. This was not
disturbed but was left in the can when it was sent to
the chemical corporation in the identical condition as
when the can was recovered 2 days previously by Smith.
There was generally a small amount of the contents of
a can used for chemicals that did not pour or drain
out when the can was emptied because there was a
small recess in the can that had this effect. It was a
lot of work to empty completely the contents of one of
these cans. Smith said he detected the odor of 2,4-D
in the 5-gallon can when he recovered it from behind
the hangar. There was no empty 2,4-D can among those
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behind the hangar at that time. The odor of 2,4-D,
Smith said, is something like ammonia. The odor of
Toxaphene is not unusually strong but it is distinctive.
The witness could not characterize or associate it with
any other odor with which he was familiar. He did not
notice any odor or thing that he thought was unusual
when he took the airplane and proceeded to and sprayed
the sugar beet field of the partnership. He said that
when one was subjected to chemicals for a period of
time the odor of them is difficult to distinguish one
from the other unless there is something quite unusual
and a conscious effort is made to do so. The air service
stored its various chemicals in the hangar along the
north wall which was about 75 feet long. It had to take
them in the containers that were available when it or-
dered them. It had at times as many as a hundred 5-
gallon cans of chemicals there at one time, including
Toxaphene and 2,4-D, and it had to be diligent and at-
tentive not to get 2,4-D into its Toxaphene.

Smith saw the beets 2 days after they were sprayed.
The leaves were wilted and down from what they
should have been. He saw them frequently until har-
vest time. The leaves changed to a darker color until
then. There was some slight second growth of leaves
on some of the beets but they did not recover from
the damage done them by the spraying.

The information concerning the receptacle used to
transfer material from the 55-gallon drum to the tank
on the airplane August 24, 1957, was that it was an
old 5-gallon gasoline can used to measure chemicals
by the air service. Brandt, a stockholder of it, put the
contents of this can, the contents of the 5-gallon can
acquired by the air service from Voigt, and water in the
tank of the airplane that day and that was all the ma-
terial that was in it. As he left the plane in the airport
he saw Smith coming into it and there was no one else
in that vicinity. Brandt said Dr. Mason stated: “‘* * *
we will see to it, and we’ll take care of it for you

1
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and that was why the chemical corporation had the can
and everything.

Munroe & Son of Grand Island, wholesaler of agri-
cultural seeds and chemicals and who handled chem-
ical corporation products, employed Lavern Van Bus-
kirk from June 15, 1950, to November 1, 1958. He, act-
ing for his employer, sold chemical corporation’s Toxa-
phene to Fred Voigt who was then the owner and oper:
ator of an aerial spraying business in Kearney. When
Smith called Lavern Van Buskirk after the beets were
damaged, he consulted Doug Nelson, district manager
of chemical corporation, for instructions. Lavern Van
Buskirk made an investigation and reported to Doug
Nelson, sending him the 5-gallon can, specimens of
damaged beets and beet tops from the beet field of the
partnership, and photographs of the beets in the field.
The can was a 5-gallon chemical corporation container
with a large label securely fastened thereto bordered
in yellow paint. It gave in detail the contents of the
container, representing that it was Toxaphene, and in-
structions for its use. On another part of the can sur-
rounded by a substantial border in large letters was
the word “Niagara.” The border around the word and
the word were painted with yellow paint. In the yellow
border above the word “Niagara” were the words “When
you buy” and on the border below the word “Niagara”
were the words: ‘“You buy protection.” Generally
Toxaphene and 2,4-D, if a good quality, are very nearly
the same color and cannot be distinguished by their
color. The container generally had a “batch number”
which is put on when it is filled but one could not be
found on the can in question. Lavern Van Buskirk ex-
amined the can and found no evidence it had been
cleaned, washed, or tampered with. The can in evidence
(exhibit 1) appeared to be the one sent to the chemical
corporation. He delivered chemical corporation prod-
ucts, especially Toxaphene, to Voigt before he sold his
aerial spraying business to Smith.
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A practicing soils chemist who operated a soils test-
ing laboratory in Kearney since 1956 was asked by the
air service to test the soil, the beet tops, and beet roots
for any residue of 2,4-D. The specimen beets taken
from the ground and brought to his laboratory were
not selected or taken from the field by the chemist. An
analysis of the composite samples furnished him showed
that there was a sufficient quantity of 2,4-D to destroy
the crop. He testified that almost any amount of 2,4-D
would be injurious to a crop of beets. His tests showed
that there was a concentration of 390-some parts per
million of 2,4-D over the area from which the samples
were given to him. A “part per million” is a definition
used in chemistry to determine very small quantities.
An exceedingly small quantity of 2,4-D will kill a broad-
leafed plant. The quantity of 2,4-D was sufficient to
damage the crop of beets very severely.

The sugar beet field of the partnership was under
contract with the American Crystal Sugar Company,
hereafter designated sugar company. The agricultural
superintendent for that company since 1945 testified
he had many years of experience working with sugar
beets; that every year there was a case when an appli-
cation of 2,4-D had been made to sugar beets; and that
he was constantly on the lookout for it. He noticed the
field in question in this case about a week after it was
sprayed. He knew when he first entered the field that
it had been sprayed with 24-D because of its appear-
ance. He could not detect it by odor. He visited the: -
field once each week thereafter and took a specimen
of the beets until November 12, 1957. They were an-
alyzed for sugar content, purity, breakdown of sugar
cells, and build-up of impurities in the beets. The re-
sult was the first sample had about 9 percent of sugar
and it decreased until the last sample had about 3.6
percent. The breakdown of sugar cells causes the ma-
terial in the beet of which sugar is made to deteriorate
and the impurities to build up until it is impossible to
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extract sugar. This crop had no commercial value.
It was a complete loss and the tops were gone and un-
safe for feed. The beet roots were completely rotted
away. They were damaged to the extent that they
were dead within 2 months. There was some small,
green growth from the crown of some of the beets but
the root system was dead. The amount of 2,4-D applied
to the field in this instance, in the opinion of the witness,
would have been similar to the amount generally used
in spraying weeds. The field was uniformly sprayed
except a small portion that showed little damage around
the field and near two power poles. This would not
have been true if there had been only a small amount of
2,4-D in the spray. In 1957 sugar beets sold for about
$13 per ton. The cost of harvesting and delivering the
beets from the field of the partnership to the receiving
station would have been from $2 to $3 per ton. The con-
tract of the sugar company with the partnership relieved
the sugar company from buying the beets if they were
exposed to 2,4-D. The sugar company declined to at-
tempt to process the beets even though an offer was
suggested to pay the expense of doing so.

A member of the partnership testified that about 20
acres of the field of the sugar beets were planted April
20, 1957, the balance about 2 weeks later, and that there
was normal germination. The field was treated to
standard fertilization, was under irrigation, and was
cultivated four or five times. The beets were thinned
and were irrigated after their cultivation. The leaves
of the beets were fully matured by the middle of August.
The witness was near the field when it was sprayed
and was passing it the following day when he detected
an odor from the material used in spraying it which he
knew was 2,4-D because he had used it many times.
He examined the beets and found they had been dam-
aged. The leaves were wilting, falling down, and were
some darker than their normal condition. He saw the
field of beets frequently until about the middle of Oc-
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tober 1957. A week after August 24, 1957, the leaves of
the beets were wilted, turned black, and had fallen
down. This was uniformly true except some small strips
possibly a couple rows wide for a short distance which
showed no visible damage. The damaged beets never
recovered. There was slight new growth on the crown
of some of them. The sugar company notified the wit-
ness it would not accept the beets after the field
man for the sugar company had examined the field.
The partnership was warned not to make use of the
beet tops because of danger of poisoning. The witness
said the market price of sugar beets in 1957 was about
$14 per ton and beet tops were worth $10 per acre. A
field of beets near and in all respects similar to the
field of the partnership before it was damaged pro-
duced 14 tons of beets per acre that year. The work
and expense of raising the beets had been done and
incurred except harvesting and hauling them which
would have amounted to about $2 per ton.

Another member of the partnership who had been
raising sugar beets since 1930 testified that in his opinion
the field of beets concerned in this case would have pro-
duced about 16 tons per acre if it had not been damaged.
He estimated the crop as 480 tons of beets and that the
beet tops would have had a value of $10 per acre.

Curtis L. Mason of Middleport, New York, was and
had been for 7 years manager of technical service of the
chemical corporation and as such he handled all tech-
nical problems, which were many and extensive, in the
sale of Niagara products for that corporation, including
technical problems that came up in the field such as the
situation that occurred in connection with the sugar
beets involved in this case. He qualified for his posi-
tion by pursuing a college course in agriculture. He
majored in agronomy in Texas A & M College, secured
a Master’s Degree in plant physiology, and thereafter he
worked on a joint major of plant physiology and plant
pathology in the University of Wisconsin. He served
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a period in the Air Force at the conclusion of which he
resumed his graduate studies in the University of Ili-
nois, completed them, and was awarded by that insti-
tution a Doctor’s Degree because of which he is ap-
propriately spoken of as Dr. Curtis L. Mason. These
studies covered a period of 9 years exclusive of his
term of military service. He is spoken of herein as
Mason. '

Chemical corporation is engaged in the business of
agricultural chemicals exclusive of fertilizer but includ-
ing insecticides, fungicides, and herbicides. These prod-
ucts are sold throughout the United States, Canada, and
Mexico. In 1954, the year the material was produced
which was contained in the 5-gallon can secured by air
service from Voigt, chemical corporation had 12 plants,
a warehouse at each plant, and field warehouses where
materials of this type were stored all over the country.
The witness first heard of the damage to the sugar beets
of the partnership on August 29, 1957, by a telephone
communication from Doug Nelson. Mason discussed the
matter with Dr. Hagood, a herbicide specialist who is
concerned with products that will kill weeds. Mason
received the can (exhibit 1) and the beet samples which
were transmitted as stated above. He and Dr. Hagood
examined the beet specimens and found that they showed
very definite characteristics of having been treated
with 2,4-D or a similar substance. Mason gave the can
to the chief chemist of the chemical corporation and re-
quested him to determine what was in it. A biological
assay was made by applying a measured quantity of
material taken from the can to tomato plants because
this was faster than making a chemical analysis. The
result of this was a clear demonstration that there was
definitely 2,4-D in the specimen taken from the can.

Mason had a conversation with Smith and Brandt at
their office in Kearney October 9, 1957, and they told
him of the operation of the spraying of the beets and their
activity before and after that. Mason said he did not
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tell them that his employer would take care of every-
thing incident to the spraying and the damaging of the
beets. He examined the beets in the field the following
.day and they exhibited definite evidence of having
been subjected to an application of 2,4-D. There were
leaves on the ground. There was a limited new growth
on some of the beets and the witness was of the opinion
the beets were not then dead but were unhealthily alive.
He also said that the beets were affected with a disease
likely to be present when they are in a declining state
of vigor. Substantially all the beets in the field were
affected. The witness did not know then whose 2,4-D
it was or how much of it had been used. When he re-
turned to his office he learned the result of the chem-
ical analysis of the substance in the can. He was in
Kearney on December 4, 1957, and told Smith and Brandt
that the investigation indicated a concentration of 41.1
percent of 2,4-D, that it was the amine salt 2,4-D, and
that that was the strength normally contained in a
standard commercial formulation of 2,4-D which would
be equal to 4 pounds of actual 2,4-D per gallon. There
. are many amine salts of 2,4-D and it was not then known
which amine the specimen was. Mason told Smith and
Brandt that the findings of chemical corporation showed
that the remaining contents of the can (exhibit 1) were
a 4-pound-per-gallon 2,4-D formulation and that further
checking of the effects of 2,4-D upon sugar beets showed
quite conclusively that the effects observed on the beets
of the partnership were not nearly as severe as would
have occurred had 5 gallons of 4-pound 2,4-D been ap-
plied to the beets. Smith and Brandt asked Mason what
had happened and he told them that he did not know
but that their method of cleaning their spraying equip-
ment was not an accepted one for eliminating 2,4-D
from a spraying facility and that there were other
chances for contamination of the material in their spray
tank. He testified how material of a previous spray
can remain in the spray equipment of a plane. He said
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1 or 2 quarts can remain in such a facility and if 1 gal-
lon of diluted 2,4-D were left in the equipment from a
previous spray and 31 gallons of new material not con-
taining 2,4-D were added to it, the resulting 32-gallon
mixture would contain 5,170 parts per million of 2,4-D.
He explained that 2,4-D can cling to the metal inside the
tank and equipment. Mason explained that the spraying
equipment of a plane consists of a tank, pump, and con-
nection from the tank to the booms under the wings.
The material is mixed in the tank and it is applied by
being pumped through the lines, the booms, and the
nozzles in the booms. The outlet from the tank is fre-
quently or generally not entirely smooth on top so that
all of the material in the tank will not drain out. The
booms cannot be completely emptied though the pump
is operated long after all the material possible to remove
from the tank has been pumped out because the nozzles
of a sprayer are generally inserted into the side of the
booms and point down. The liquid, of course, gets down
to the point where it is level with the outlets to the
nozzles, leaving an air space over the top with some
liquid in the lower portions of the booms. There is
enough space over the top so that the push of the pump
will exert pressure over the top of the water and out
through the nozzles without eliminating the remaining
liquid out of the booms and he estimated the probable
amount thereof as from 1 to 2 quarts.

The witness explained “parts per million” by saying
that 100 parts per million would be 1 part in 10,000;
that 10,000 parts per million would be 1 part per 100;
that 1 part per 100 is 1 percent; 10,000 parts per million
would be 1 percent; 1,000 parts per million would be
1/10 of 1 percent; 100 parts per million would be 1/100
of 1 percent; and 10 parts per million would result in
1/1,000 of 1 percent. Similarly, then, going back to 1
part per million the result is 1/10,000 of 1 percent or not
very much.

He told Smith and Brandt that he did not know how
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the 2,4-D got into the mix but he did know from the
evidence that there could not have been 5 gallons of
9-pound-per-gallon 2,4-D put into the tank. Mason
told the partnership that because of these things chemical
corporation could not accept any responsibility for the
damage to the beets, that the product of his company
was not at fault in causing the damage, and that the
owners of the beets should look to the air service for
compensation for it.

Chemical corporation manufactures Toxaphene. That
is a general name of it. The specific trade name of it is
“Toxakil Miscible.” Toxaphene is manufactured in 1,000-
gallon batches in a steel kettle of 1,300-gallon capacity.
When the manufacture is completed the material is
drawn off into containers of 55-, 30-, or 5-gallon capacity.
This is a carefully supervised operation. The containers
are manufactured by Jones & Laughlin Steel Company.
The contents of the can in question herein (exhibit 1),
which was secured by air service from Voigt, were manu-
factured in 1954 at Jacksonville, Florida, placed in the
can, and sealed. The evidence of the contents is on the
can, except the fact that it was sealed which has been
established by evidence. The material placed in the can
was a part of a 1,000-gallon quantity of Toxaphene made
at one time. All of it was disposed of in the regular
course of business of the chemical corporation and no
complaint was made concerning any of it except that
involved in this case. This is the only instance in which
it has been claimed that Toxaphene made by the chem-
ical corporation and supplied by it contained 2,4-D. There
has been no 2,4-D manufactured at Jacksonville by or
for chemical corporation and there has been no 24-D
used there in the manufacture of any other products
by or for it. Chemical corporation has never manufac-
tured 2,4-D. All of the 2,4-D handled by it since 1950
came from Dow Chemical Company of Midland, Michi-
gan, which makes and packages it in yellow steel con-
tainers with a purple band around each of which the
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can (exhibit 19) is a specimen, and each had a label
attached furnished by chemical corporation. The 2,4-D
handled by it is made by Dow Chemical Company,
packaged by it, and a label of chemical corporation
placed thereon by Dow Chemical Company. Dow Chem-
ical Company sells it to chemical corporation packaged
in the containers furnished by it with its label placed
on the containers. The packages are sold and delivered
by chemical corporation in exactly the condition in every
respect as they came from the Dow Chemical Company.
This procedure has always prevailed.

Mason said it would require from 500 to 1 000 parts
per million of 2,4-D to cause the damage the beets of
the partnership sustained and that more than that would
have killed them. Even as little as 5 parts per million
of 2,4-D would have caused the twisting and curling
of foliage that the beets in controversy sustained. If 5
gallons of 2,4-D mixed with 5 gallons of Toxaphene and
21 gallons of water, a total of 31 gallons, had been applied
to the field of sugar beets, they would have been killed
because such a mixture would amount to 77,000 parts
per million of 2,4-D in a 31-gallon solution.

Chemical corporation stored Toxaphene and 2,4-D in
the same storehouses. Its labels were printed in the
same shop. These were sorted by chemical corporation
and the ones for Toxaphene containers were sent to the
plants making it and the ones for 2,4-D containers were
sent to Dow Chemical Company. Mason said there was
no instance when chemical corporation had any trouble
in getting labels mixed up or placed on the wrong con-
tainer. He was in a position to know about this and
he never heard of an instance of any label of chemical
corporation having been placed on the wrong container
either as to material or size of the container. He said
great care was used about that procedure; and if it ever
happened that a label on a 55-gallon drum was printed
5 gallons, that would be changed from 5 to 55. He never
heard of an error of that kind or an error of any kind



822 NEBRASKA REPORTS [Vor. 170

Rose v. Buffalo Air Service

concerning the products handled by the chemical corpo-
ration. He knows it was very careful as to all details
and he would be surprised to find such an error. His
attention was then called to the label on the can in
question (exhibit 1) secured by the air service from
Voigt, especially as to the number of gallons it repre-
sented the can contained. He then admitted that the
label read 55 gallons when it should have been 5 gallons
and that that was an error made by the chemical cor-
poration. Mason said the 2,4-D which the corporation
secured from Dow Chemical Company was in yellow
containers on each of which was a purple band. A 5-
gallon can containing Niagara’s formulation of amine
2,4-D made in 1955 was produced, shown to the wit-
ness, and placed in evidence (exhibit 19). It has no
purple band on it. This was another error.

Mason said on cross-examination that he did not deny
that the sugar beets were damaged by 2,4-D; that the
spraying of them was the cause of damage because
somewhere 24-D was being carried and was applied to
the beets in this particular spray job; or that the air
service used Niagara products in the spray mix which
was applied to the beets. Mason also conceded that the
beets were sprayed and thereby damaged by 2,4-D be-
vond having any value. The thing he did not agree
with was that it was a chemical corporation product
that caused the damage. In other words, he contended it
was not 2,4-D produced by Dow Chemical Company
for his employer which caused the damage.

The chief chemist of the Niagara Division of the
chemical corporation opened the can (exhibit 1) about
September 4, 1957, after it was received in New York.
He removed the contents of it which were about 114
ounces. He examined and analyzed a specimen of it and
found that the material was not Toxaphene or Toxakil
Miscible as stated and represented by the label on the
can. He could not find any Toxaphene in the material.
He by chemical analysis determined the material taken
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from the can was undiluted, full-strength 2,4-D. The
witness could not determine that it was Niagara 2,4-D,
the product handled by chemical corporation as opposed
to 2,4-D produced or supplied by some other company.

A chemist of the central research laboratory of the
chemical corporation specializing in infra-red spectro-
scopy, a method of identifying chemical compounds by
their ability to absorb infra-red light, testified that he
tested the material furnished him by Dr. Hagood (which
was a specimen of the material that was in the can, ex-
hibit 1, in question in this case). He determined it was
2.4-D, more specifically identified as “diethanolamine salt
of 2,4-D.” He said he also made a test of Dow Chemical
Company 2,4-D and that his tests established conclusively
that the 2,4-D in the specimen brought to him by Hagood
was not the same type of 2,4-D as the Dow Chemical
Company 2,4-D which is a Niagara product. Niagara
2,4-D, he testified, is mixed “ethanol and isopropanola-
mine salts of 2,4-D.” It is not the same as diethanola-
mine which is what the suspect specimen was that came
from the empty Toxaphene can (exhibit 1) secured by
the partnership from Voigt.

The substance of the cause of action against appellants
as alleged by appellees is that they were the owners
of a field of sugar beets which was infested with web-
worms and grasshoppers; that they contracted with the
air service on or about August 20, 1957, for it to apply
to the field of sugar beets a chemical known as Toxa-
phene by aerial spray for the purpose of eradication
therefrom of the webworms and grasshoppers; that Toxa-
phene and the described method of application were gen-
erally accepted as a proper procedure for the elimina-
tion of such pests from growing sugar beets; that the
air service to perform its contract with the owners of
the sugar beets purchased, for the purpose of spraying
the sugar beets, a chemical from chemical corporation
represented by it by virtue of a label on each container
of the chemical to be Toxaphene; that the chemical was
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not as represented but it contained 2,4-D; that about
August 24, 1957, air service negligently applied by
aerial spray to the growing sugar beets the chemical
purchased from the chemical corporation which was
other than Toxaphene and which contained 2,4-D, in
violation of the contract between the owners of the sugar
beets and the air service; that as a result of the negli-
gent application thereof by the air service and the negli-
gent mislabeling and selling of the chemical by the chem-
ical corporation as aforesaid, the sugar beets were de-
stroyed and made wholly valueless; and that the owners
thereof were damaged thereby in the amount of $7,030
for which judgment was sought against appellants.

The answer of the air service, so far as is required
to be noticed here, denied the claims of appellees ex-
cept it admitted that it contracted with them to apply
Toxaphene to the sugar beets of appellees by aerial
spray and that the chemical and the method of applica-
tion were generally an accepted procedure for the eradi-
cation of webworms and grasshoppers from growing
sugar beets. The air service also stated therein that
about August 24, 1957, it undertook to spray the sugar
beets with Toxaphene purchased by it from chemical
corporation by placing it in the tank of an airplane and
preparing it in accordance with the general practice
for spraying a crop of sugar beets for such pests; that
it did spray the sugar beets of appellees; that the beets
were damaged because thereof by what appeared to
be 2,4-D in and upon the beets; that an investigation
was made and it was discovered that the container and
the contents thereof purchased from chemical corpo-
ration by the air service contained 2,4-D; and that any
damage caused by the 2,4-D which was in said container
labeled as Toxaphene by the chemical corporation and
any damage sustained by appellees were caused by the
negligence of the chemical corporation and not by any
negligence of the air service.

The answer of chemical corporation admitted that in
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the latter part of August 1957 the beet crop of appellees
did show evidence of the application of the chemical
24-D and that chemical corporation was at the times
mentioned in the amended petition of appellees en-
gaged in manufacturing and supplying insecticides and
pesticides. The answer denied generally the statements
of the amended petition of appellees and specially de-
nied that chemical corporation manufactured, packed,
sold, supplied, or delivered the chemical 2,4-D in a con-
tainer mislabeled Toxaphene to any of the parties to this
case or anyone else; that air service purchased any chem-
ical from chemical corporation, its employees, agents,
or representatives; that any sale of misbranded chemi-
cal or container was made to any parties to this case or
anyone else; and that chemical corporation misrepre-
sented any chemical purchased by any parties to this ac-
tion or anyone else. The answer alleged that any dam-
age to the beet crop of appellees was caused by the neg-
ligent, careless, and improper application of chemicals
by the air service.

The result of the trial was a verdict for appellees
against both appellants. A judgment was rendered on the
verdict. Each of the appellants filed a motion for judg-
ment notwithstanding the verdict and a motion for new
trial, each of which was denied and because thereof error
is assigned by each of the appellants.

It is established in the record that the air service
sprayed the sugar beets of appellees with a chemical
manufactured or supplied by chemical corporation mixed
with water; that there was 2,4-D in the solution sprayed
on the beets by the air service; that 2,4-D is harmful to
sugar beets; and that it was the cause of the destruction
and loss of them and thereby appellees sustained dam-
age. The manager of technical service of chemical cor-
poration and its principal witness at the trial conceded
that the sugar beets were damaged by 2,4-D beyond
having any value; conceded that 2,4-D was applied to
the beets when they were sprayed; and he did not deny
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that the air service used chemical corporation products
in the spray mix which was applied to the beets. Chem-
ical corporation by its answer disclaimed any negligence
on its part and asserted that the damage to the beets
was caused by the negligent and improper application of
chemicals thereto by the air service. Chemical corpo-
ration in its brief concludes that the only explanation
the evidence will support is that the 2,4-D came from
the air service’s spraying equipment or measuring can.
Air sirvice by its pleading denied any negligence by it
in the spraying of the sugar beets and asserted that the
damage to them was caused by the presence of 2,4-D
in the container supplied by chemical corporation which
was labeled Toxaphene; and alleged that the damage
of appellees was caused by the negligence of chemical
corporation.

Hickman v. Parks Constr. Co., 162 Neb. 461, 76 N. W.
2d 403, 62 A. L. R. 2d 1040, declares: “The general rule
which governs where a party is responsible for a dan-
gerous place, agency, instrumentality, or operation
likely to cause injury or damage to persons or property
rightfully in its proximity is that he is charged with
the duty of taking suitable precautions to avoid injury
or damage to such person or property, and his failure
to take such precautions is negligence.”

Driekosen v. Black, Sivalls & Bryson, 158 Neb. 531,
64 N. W. 2d 88, states: “A vendor and the manufac-
turer or supplier of a chattel who know or have reason
to know that it is likely to be dangerous when used and
which is purchased as safe for use in good faith reli-
ance upon their professions or representations of safety,
competence, and care, are subject to liability to the pur-
chaser or to others whom they should expect to share in
or be in the vicinity of its use, for damages proximately
caused by their failure to exercise reasonable compe-
tence and care to supply the chattel in a condition safe
for use.”

Restatement, Torts, § 395, p. 1073, states the law in this
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manner: “A manufacturer who fails to exercise rea-
sonable care in the manufacture of a chattel which, un-
less carefully made, he should recognize as involving
an unreasonable risk of causing substantial bodily harm
to those who lawfully use it for a purpose for which it
is manufactured and to those whom the supplier should
expect to be in the vicinity of its probable use, is sub-
ject to liability for bodily harm caused to them by its
lawful use in a manner and for a purpose for which it
is manufactured.” Following the above on page 1074 is
Comment a, which states: “As heretofore pointed out
* % * the precaution necessary to comply with the stand-
ard of reasonable care varies with the danger involved.
Consequently the character of harm likely to result from
the failure to exercise care in manufacture affects the
question as to what is reasonable care.” On the same.
page Comment b states: “In order that the manufac-
turer of a chattel shall be subject to liability under the
rule stated in this Section, it is not necessary that the
chattel shall be one the use of which is intended to
affect, preserve or destroy human life. The purpose
which the article, if perfect, is intended to accomplish
is immaterial. The important thing is the harm which
it is likely to do if it is imperfect.”

In Colvin v. Powell & Co., 163 Neb. 112, 77 N. W.
2d 900, it is said: “In principle, a manufacturer or
other person owning or controlling a thing that is dan-
gerous in its nature or is in a dangerous condition, either
to his knowledge or as a result of his want of reasonable
care in manufacture or inspection, who deals with or
disposes of that thing in a way that he foresees or in
the exercise of reasonable care ought to foresee will
probably carry that thing into contact with some person,
known or unknown, who will probably be ignorant of
the danger, owes a legal duty to every such person to
use reasonable care to prevent injury to him. * * * In the
application of the principle it is immaterial whether
or not the conduct of a defendant amounted to a breach
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of contract between him and the immediate buyer from
kim. The duty is not created by contract, but is an in-
stance of the general human duty not to injure another
through disregard of his safety.” In the opinion there
is quoted with approval the following: “In 49 C. J.,
Poisons, § 4, p. 1045, citing numerous authorities, it is
said: ‘All persons who deal with deadly poisons or nox-
ious and dangerous substances are held to strict account-
ability, and the highest degree of care must be used to
prevent injury from their use.’”

In Carter v. Yardley & Co., 319 Mass. 92, 64 N. E.
2d 693, 164 A.. L. R. 559, it is stated: “At the trial of an
action of tort for alleged personal injury sustained when
the plaintiff was burned by the application to her skin
of a perfume manufactured and bottled by. the defend-
.ant and sold by him to a retailer from whom the plaintiff
purchased it, a finding of want of care in the processes
of manufacture and bottling which caused the alleged
injury was warranted by evidence that such processes
were fully in the defendant’s control, that no examina-
tion of the contents of the bottle by the retailer was
practicable, that when purchased by the plaintiff the per-
fume was still in the same condition as when bottled
* * %2” In the body of the opinion the court said:
“Plainly the defendant, when it manufactured and bot-
tled its perfume, including the bottle in question, and
put it into the channels of trade, expected that those
channels would carry each bottle into the hands of some
ultimate consumer who would be likely to apply the
contents to her skin. If any bottle should contain a
harmful ingredient, injury to some unknown consumer
rather than to a middleman or retailer must have been
anticipated.”

A person who had no direct contractual relations with
a manufacturer may nevertheless recover from such
manufacturer for damages to his property caused by its
negligence in the same manner that such a remote
vendee or other third person may recover for personal
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injuries. The generally accepted doctrine is that there
may be a recovery for injury or damage to property if
a case in tort law of negligence is made against the manu-
facturer, that is, if foreseeability and breach of duty
are established, if the manufacturer can be found to have
been negligent, and that such negligence is the proxi-
mate cause of the property damage.

The case of E. I. DuPont de Nemours & Co. v. Bari-
don, 73 F. 2d 26, involved the liability of the manu-
facturer of a seed disinfectant or fungicide for damages
resulting from its use. The court said: “A rule which
would permit a manufacturing chemist, who offered his
product to the public for use in the treatment of plants
or animals, to so carelessly prepare his product or to so
carelessly direct the manner in which it was to be used
as to destroy or injure the property of one who purchased
it from a dealer and who in ignorance of its dangers
used it for its intended purpose and in accordance with
the directions of the manufacturer, and which would
deny to the person whose property was injured any
redress, although the destruction of his property was
the natural, probable, and almost certain consequence of
the manufacturer’s negligence, should not, we think, re-
ceive the sanction of this or any other court. * * * The
manufacturer is not an insurer that in every instance
and under all circumstances no injury will result from
the use of his product as directed or recommended,
but if he knows or in the exercise of reasonable care
should know that if his product is used as directed or
recommended it will cause or be likely to cause ma-
terial injury, then he is liable to any person who, in re-
liance upon his representations, directions, and recom-
mendations, uses the product for the purpose and in the
manner directed and recommended by the manufacturer
and who suffers injury as a direct result * * *.”

Genesee County Patrons Fire Relief Assn. v. L. Son-
neborn Sons, Inc., 263 N. Y. 463, 189 N. E. 551, con-
tains this: “It’is earnestly contended by appellant-that
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even though liability might exist for personal injuries
resulting from the explosion there is no legal liability
for the property damage resulting. * * * The argument
leads to an illogical conclusion. If it were reasonably
presumable that the preparation would be used near a
flame and result in an explosion and fire which might
fairly be expected to injure the person using the ma-
terial, it would also be reasonably foreseeable that the
same fire would cause property damage. * * * To hold
that an owner of a building injured by an explosion
and fire caused by the use of the material could recover
for his personal injury but could not recover for the
damage to his clothing or the destruction of his build-
ing would be anomalous.”

Kolberg v. Sherwin-Williams Co., 93 Cal. App. 609,
269 P. 975, involved damages for injuries sustained by
plaintiff from the use upon his orange orchard of a prod-
uct sold by defendant named “Citro-mulsion” and used
for spraying citrus trees to destroy scale. The court
said: ‘““The liability of the defendants rests upon the
sound rule that a manufacturer or seller of an article
inherently dangerous to life or property is liable for
injuries to the ultimate consumer who has purchased
through a middleman. (17 A. L. R. 674, 683.)”

In Ellis v. Lindmark, 177 Minn. 390, 225 N. W. 395,
it is stated: ‘““The evidence sustains a finding of the
jury that the defendant drug company was negligent
in sending a barrel of raw linseed oil to a retail druggist
in response to an order for a barrel of cod liver oil.
* % * The evidence sustains a finding that the defendant
Lindmark, a retail druggist, who ordered cod liver oil
from the drug company and sold to the plaintiffs, who
were poultry raisers, the raw linseed oil as cod liver
oil, was negligent. * * * The plaintiffs who purchased from
the retailer could maintain an action against the drug
company though they had no contract relations with it.”

The prevailing doctrine as to the liability of a manu-
facturer to a remote vendee for negligence was ex-
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pressed in, if not originated by, the decision of Mac-
Pherson v. Buick Motor Co., 217 N. Y. 382, 111 N. E.
1050, L. R. A. 1916F 696, Ann. Cas. 1916C 440, which
contains these statements: “We hold, then, that the
principle of Thomas v. Winchester (6 N. Y. 397) is not
limited to poisons, explosives, and things of like nature,
to things which in their normal operation are imple-
ments of destruction. If the nature of a thing is such
that it is reasonably certain to place life and limb in
peril when negligently made, it is then a thing of danger.
Its nature gives warning of the consequences to be ex-
pected. If to the element of danger there is added
knowledge that the thing will be used by persons other
than the purchaser, and used without new tests, then,
irrespective of contract, the manufacturer of this thing
of danger is under a duty to make it carefully. * * *
There must also be knowledge that in the usual course
of events the danger will be shared by others than the
buyer. Such knowledge may often be inferred from the
nature of the transaction. * * * We are dealing now with
the liability of the manufacturer of the finished prod-
uct, who puts it on the market to be used without in-
spection by his customers. If he is negligent, where
danger is to be foreseen, a liability will follow. * * *
The dealer (who sold the machine to the plaintiff) was
indeed the one person of whom it might be said with
some approach to certainty that by him the car would
not be used. Yet the defendant would have us say that
he was the one person whom it was under a legal duty
to protect. The law does not lead us to so inconsequent
a conclusion. * * * The principle that the danger must
be imminent does not change, but the things subject to
the principle do change. They are whatever the needs of
life in a developing civilization require them to be.
* * * The contractor who builds the scaffold invites the
owner’s workmen to use it. The manufacturer who
sells the automobile to the retail dealer invites the
dealer’s customers to use it. The invitation is addressed
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in the one case to determinate persons and in the other
to an indeterminate class, but in each case it is equally
plain, and in each its consequences must be the same.”

In United States Radiator Corp. v. Henderson, 68 F.
2d 87, the court said: “It is impliedly, if not expressly,
conceded however by counsel that where the article in-
volved is inherently and imminently dangerous actual
knowledge on the part of the manufacturer of the dan-
ger need not be proven. Thornhill v. Carpenter-Morton
Co., 220 Mass. 593, 108 N. E. 474, 491: ‘Proof, however,
of actual knowledge is not required where the article
is so made up as to be inherently harmful. The manu-
facturer who puts or causes the component parts to be
put together, or accepts them as his own after they are
assembled, must be presumed to know the nature and
quality of the resultant compound which he solicits the
public to purchase’ But we answer the contention
with the opinion in MacPherson v. Buick Motor Co.,
217 N. Y. 382, 111 N. E. 1050, L. R. A. 1916F, 696, Ann.
Cas. 1916C, 440, which has been so widely followed in
both state and Federal courts, wherein false labels on
poisons * * * a defective scaffold for workmen, a de-
fective coffee urn, and a defective automobile wheel
were included in the same class relative to the question
of knowledge.”

The contents of the can (exhibit 1) were placed there-
in and the can was sealed at the plant of chemical cor-
poration in Jacksonville, Florida, in 1954. The label on
the can represented the contents as Toxaphene, had a
detailed statement of the ingredients thereof, and in-
structions for its use. The can was sent to a dealer in
agricultural chemicals at Grand Island. This dealer
handled chemical corporation products. That middle-
man furnished it to Voigt, an aerial sprayer in Kearney.
Air service secured it from Voigt in the original can
in 1956 in the condition it was when it and the con-
tents thereof were processed at the plant where the
chemical was made. The seal of the can was removed
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by Smith August 24, 1957, the chemical in the can was
made a part of a spraying solution, and the beets were
sprayed with it that day. The events involving the can
and its contents constituted a chain from the time it was
filled in 1954 until the chemical therein was applied
to the beets on August 24, 1957. It was ascertained
after the beets showed evidence of injury from the spray
that the can contained pure, full-strength 2,4-D. A cause
of injury may be the proximate cause thereof though
it pass through a series of events if they were com-
bined in a continuous chain through which the force
or presence of the cause operated to produce the dis-
aster. Coyle v. Stopak, 165 Neb. 594, 86 N. W. 2d 758.

Air service attempts to escape liability to appellees
for the destruction of their sugar beets caused by the
application to them by air service of 2,4-D by saying
that it secured from chemical corporation a chemical
represented by it to be Toxaphene; that it was pre-
pared in a proper manner and in accordance with gen-
eral practice for spraying the sugar beets for webworms
and grasshoppers; that the air service sprayed the beets
of appellees with it in a proper manner and by a gen-
erally accepted practice; that the container of the chem-
ical so secured by it from chemical corporation was
labeled Toxaphene but there was therein, without no-
tice to or knowledge of the air service, 2,4-D which
caused the destruction of the beets; that the air service
was not negligent but chemical corporation was; and
that its negligence was the proximate cause of the dam-
age. The air service was by contract with the partner-
ship employed to spray the beets with Toxaphene. . The
partner who made the arrangement therefor specified
Toxaphene because that was what the partnership had
been using and it had been getting good results. Air
service had a duty to spray the sugar beets with Toxa-
phene and no other insecticide or chemical. It could not
delegate its obligation to use due care to do this or de-
pend on anyone else to take precautionary measures in
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that regard. There is no claim that air service made
any investigation, examination, or test to ascertain that
the can (exhibit 1) contained Toxaphene and that alone
except it examined the outside of the can. Air service
could not accept the information there exhibited, spray
the beets with 2,4-D, thereby destroy them, and escape
liability to appellees for the damage caused. It could
not be relieved from its responsibility to protect ap-
pellees against the hazard that the can furnished by
chemical corporation did not contain Toxaphene but did
contain 2,4-D simply because the can was labeled and
represented to contain Toxaphene. Hickman v. Parks
Constr. Co., supra, contains this: “The defendant could
not be relieved from its responsibility to protect against
the danger from the open excavation by reliance upon
Major Morrow to protect against that danger. The per-
son on whom the duty devolves is not excused from tak-
ing the necessary precautions by contracting with or
relying on others to take necessary precautionary
measures.” See, also, Colvin v. Powell & Co., supra.

Chemical corporation complains that an instruction
given the jury told it that one of the issues was whether
the chemical corporation was negligent without limit-
ing it to the negligence specified by appellees. The im-
mediately following instruction told the jury that the
burden of proof was on plaintiffs (appellees) to prove
by a preponderance of the evidence the material allega-
tions of their amended petition (which were recited in
a prior instruction) and any negligence of the defendants
(appellants) or one of them as charged in the amended
petition, and that such negligence was the proximate
cause of the damage claimed. Instructions must be con-
sidered as a whole and when this is done, if they fairly
state the rules of law applicable to the case, that is all
that is required. The objection to the instruction is
not well taken.

The trial court in substance told the jury that if a
manufacturer offers to the public an insecticide it in
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effect represents that the insecticide is suited for the
purpose for which it is represented and labeled and for
which it is sold, and any dealer, purchaser, or user may
rely upon such representation. The condemnation of
the instruction by chemical corporation is that it submits
an issue not in the case. Appellees charged air service
contracted to spray the sugar beets of appellees and to
perform the contract air service purchased from chem-
ical corporation an insecticide represented to be Toxa-
phene by labels on the container in which the chemical
was contained but that the chemical was not as repre-
sented but contained 2,4-D, a chemical injurious to
sugar beets with which the beets of appellees were
sprayed and destroyed. These allegations were sub-
stantially denied by chemical corporation. The objec-
tion to the instruction is not justified.

Air service contests the correctness of an instruction
in substance that if the jury found from a preponderance
of the evidence that air service failed to use ordinary
care and negligently allowed the insecticide used by it
to spray the beets to be contaminated with 2,4-D suffi-
cient to injure them and that it was the proximate cause
of their destruction, then the verdict should be in favor
of the appellees and against the air service. The basis
of this challenge is that air service asserts that there
is no evidence of negligence by it. The record con-
tradiets this conclusion. There is proof of circumstances
from which it could be concluded that air service was
responsible for contamination of the spraying solution.
In any event it is certain that the obligation of the air
service was to spray the beets with Toxaphene only and
admittedly it sprayed them with 2,4-D and destroyed
them. In the circumstances the instruction was not
incorrect and it assuredly was not prejudicial. The sub-
mission of the case to the jury by the trial court was not
prejudicial to either of the appellants.

The judgment should be and it is affirmed. .
AFFIRMED.
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E. EARL BAILEY, SPECIAL ADMINISTRATOR OF THE ESTATE
oF Nora BAILEY, DECEASED, APPELLEE, v. MERLE C. KAR-
NOPP, SHERIFF OF LANCASTER CoUNTY, NEBRASKA, APPEL-
LEE, ROBERT METCALF, SPECIAL ADMINISTRATOR OF THE
EsTATE oF THOomMAs M. BENTLEY, DECEASED,
INTERVENER-APPELLANT.
Z1LAH M. POWELL ET AL., APPELLEES, V. GOLDIA A. BENTLEY

ET AL., APPELLANTS.
104 N. W. 2d 417

Filed July 22, 1960. No. 34751.

1. Continuances: Appeal and Error. A motion for the continuance
of a cause, regularly reached for trial, is addressed to the sound
discretion of the trial court. Unless abuse of such discretion is
shown, ruling on the motion will not be disturbed.

2. Appeal and Error. The findings of a court in a law action in
which a jury is waived have the effect of a verdict of a jury and
will not be disturbed on appeal unless clearly wrong.

In such a case, it is not within the province of this

court to resolve conflicts in or to weigh evidence. If there is

a conflict in the evidence, this court in reviewing the judg-

ment rendered will presume that controverted facts were de-

cided by the trial court in favor of the successful party and
the findings will not be disturbed unless clearly wrong.

In considering the sufficiency of the evidence to sus-
tain a verdict or judgment rendered by a court in a case where
a jury is waived, the evidence must be considered most favorably
to the successful party, any controverted fact resolved in his
favor, and he must have the benefit of every inference reason-
ably deducible from the evidence.

5. Trusts. To establish a resulting trust the evidence must be
clear, satisfactory, and convincing.

The burden of proof is upon one seeking to establish
the existence of a constructive trust to do so by evidence which
is clear, satisfactory, and convincing in character.

7. Adverse Possession. The title to land becomes complete in the
adverse occupant when he and his grantors have maintained an
actual, continuous, notorious, and adverse possession thereof,
claiming title to the same against all persons, for 10 years.

The payment of taxes is an element and circumstance
which may be considered together with all of the other circum-
stances of the case with respect to the subject of adverse
possession.

9. Appeal and Error. Actions in equity, on appeal to this court,
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are triable de novo, subject, however, to the rule that when
evidence on material questions of fact is in irreconcilable con-
flict, this court will, in determining the weight of the evidence,
consider the fact that the trial court observed the witnesses
and their manner of testifying, and must have adopted one
version of the facts rather than the opposite.

AppEAL from the district court for Lancaster County:
Paur W. WHitE, JUDGE. Affirmed.

Barney, Carter & Buchholz and Chauncey E. Barney,
for appellants.

Max Kier, for appellees.

Heard before MEessMORE, YEAGER, CHAPPELL, WENKE,
and BosrLauch, JJ.

MESSMORE, J.

There are two cases involved in this appeal. The first
is a replevin action brought by E. Earl Bailey, special
administrator of the estate of Nola Bailey, deceased,
against Merle C. Karnopp, sheriff of Lancaster County,
involving certain personal property taken into possession
by said sheriff. Robert Metcalf, special administrator
of the estate of Thomas M. Bentley, deceased, inter-
vened in the replevin action. The sheriff filed a dis-
claimer of any right or interest in the property involved
in the replevin action at the time of trial of such action.
The second case is an action in equity brought by Zilah
M. Powell and E. Earl Bailey as plaintiffs, against Goldia
Bentley, a widow, Lulu Blue and Terry E. Blue, wife and
husband, Lucille Yeany and Fred W. Yeany, wife and
husband, Louise Busefink and Herbert Busefink, wife
and husband, and Lucy Madden and John Madden, wife
and husband, to quiet title to certain real and personal
property known as the Lone Oak cafe, alleged to have
been owned by Nola Bailey at the time of her death.

By stipulation of the parties, the twe actions were
consolidated for trial and appeal. A jury was waived
in the replevin action and the trial had to the court.
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In the replevin action the court found that the prop-
erty described in the plaintiff’s petition was the prop-
erty of Nola Bailey, deceased, at the time of her death;
that the right of possession of said personal property
when this action was commenced was in the plaintiff and
assessed the plaintiff’s damages in the amount of one
cent; and rendered judgment in accordance with the
findings.

In the action to quiet title, the court found generally in
favor of the plaintiffs and against the defendants; that
the allegations of the plaintiffs’ petition were true; that
the plaintiffs were the owners in fee simple of Lot 27,
Irregular Tracts in Section 26, Township 10 North, Range
5 East of the 6th P.M., in Lancaster County; that the
plaintiffs were the sole and only heirs of Nola Bailey,
deceased; that Nola Bailey was the owner in fee simple
of the premises above described at the time of her death;
and that Nola Bailey died intestate and the title to the
real estate vested in the plaintiffs in equal shares. The
court further found that Goldia Bentley was a widow,
and the defendants Lulu Blue, Lucille Yeany, Louise
Busefink, and Lucy Madden were her daughters; that
Goldia Bentley was the widow of Theodore M. Bentley,
deceased, and the above-named defendants were his
daughters; and that said defendants had asserted a claim
and interest in the real estate above described and that
said claims were groundless and without color or merit.
The judgment makes reference to the other defendants
who are the husbands of the daughters and who have
no interest in the title to this real estate. The court
further found that the plaintiffs and their predecessor
in title had been in open, notorious, exclusive, continu-
ous, and adverse possession of said real estate for more
than 10 years immediately prior to the commencement
of this action and during all of said time asserted title to
said premises against all persons whatsoever, including
Theodore M. Bentley, deceased; and that Theodore M.
Bentley, deceased, had disclaimed all right, title, and
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interest in said premises by virtue of an affidavit duly
filed in the office of the register of deeds in Lancaster
County. The court further found that the depositions
of Henry A. Van Aelst and Leona M. Van Aelst were
taken by the defendants during the trial of this action
and subsequently offered in evidence and found the
same to be inadmissible, but that the court had reviewed
the testimony tendered therein and found that even if
said depositions were to be received in evidence, the
court’s finding generally in favor of the plaintiffs and
against the defendants would still prevail. The court
rendered judgment in accordance with the findings.

The defendants moved the court to vacate its deci-
sion and grant the defendants a new trial. The court
overruled the defendants’ motion for new trial and the
defendants perfected appeal to this court.

The petition in replevin alleged that Nola Bailey, de-
ceased, at the time of her death was the owner and in
possession of certain personal effects described in the
petition, which were taken into possession by the sheriff.
The plaintiff prayed for return of the goods and chattels
or for the value of the same.

The petition in intervention in the replevin action
alleged that Theodore M. Bentley, deceased, was a resi-
dent of Lancaster County at the time of his death; and
that the petitioner, as special administrator of the estate
of Theodore M. Bentley, was entitled to and required
to take into possession all of the personal property be-
longing to and owned by Theodore M. Bentley at the
time of his death. The petition in intervention then de-
scribed the property the same as appears in the plaintiff’s
petition in replevin. The petition further alleged that
E. Earl Bailey and the sheriff wrongfully detained and
kept said personal property from the petitioner in in-
tervention. The prayer was for judgment against the
plaintiff, E. Earl Bailey, and Merle C. Karnopp, sheriff,
for the return and delivery of said property as de-
seribed in the petition in intervention, and for costs.
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At this point it is noted that throughout the record
Theodore Milton Bentley is referred to as Thomas Bent-
ley, T. M. Bentley, or Tom Bentley. We will refer to
Theodore Milton Bentley as Tom Bentley or, as occa-
sion requires, by his other names, and to the other parties
as they are designated in the district court or on occasions
by their names as the same may be required.

In the suit to quiet title, the petition of the plaintiffs
Zilah M. Powell and E. Earl Bailey against the defend-
ants above set forth, alleged that the plaintiffs were the
owners in fee of Lot 27, Irregular Tracts in Section 26,
Township 10 North, Range 5 East of the 6th P. M., in
Lancaster County; that the plaintiffs were the sole and
only heirs at law of Nola Bailey, deceased, being the
daughter and son of the said deceased; that Nola Bailey
was the owner in fee of said premises, and died on Au-
gust 27, 1958, intestate; and that the title to said real
estate thereupon vested in the plaintiffs, an undivided
half interest therein to each of the plaintiffs. The peti-
tion then identified the defendants and their relation-
ship to Tom Bentley, deceased, and stated that said de-
fendants asserted and claimed an interest in the real
estate herein described, which claims were false and
without color or merit. It was further alleged that Nola
Bailey was seized in fee of said premises by virtue of a
deed of record; that Tom Bentley, deceased, in his life-
time, by affidavit duly filed of record, stated that he
had no interest in said premises; that none of the de-
fendants had any right, title, or interest in said real
estate; and that by virtue of the facts above set forth
there was a cloud cast upon the title of the plaintiffs to
the real estate and the plaintiffs’ use thereof. The prayer
of the petition was that title be quieted and confirmed
in the plaintiffs as against each of said defendants; and
that defendants be enjoined forever from asserting any
claim of interest in said real estate or in any portion
thereof.

The defendants, by answer, denied each and every
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allegation contained in the plaintiffs’ petition; and al-
leged that the true owners of the real estate described
in such petition were the sole and surviving heirs of
Tom Bentley.

The defendants filed an amended answer and cross-
petition. The amended answer denied each and every
allegation of the plaintiffs’ petition. The cross-petition
alleged that from 1939 and until the time of his death,
the true, beneficial, and equitable ownership of the real
estate described in the plaintiffs’ petition was at all
times vested in Tom Bentley, deceased; that Nola Bailey’s
interest was a bare legal title; that Tom Bentley died
intestate on August 27, 1958; that thereupon ownership
of said real estate vested in the manner provided by law
in his sole and surviving heirs, naming them; that until
his death, Tom Bentley operated upon the premises here
involved a business known as the Lone Oak cafe and
owned all of the fixtures, equipment, and personal prop-
erty used in the operation of said business; and that
upon his death such property also descended to his heirs
at law, but the plaintiffs wrongfully had possession of
the same. The prayer was that the legal and equitable
title to the real estate be quieted in the heirs of Tom
Bentley, and that the title to the personal property be
likewise quieted in them.

The plaintiffs replied to the amended answer, denying
each and every allegation therein contained not ad-
mitted by the plaintiffs’ petition. In answer to the de-
fendants’ cross-petition the plaintiffs denied all of the
allegations therein contained except such as admitted
the allegations of the plaintiffs’ petition. Further an-
swering defendants’ cross-petition, the plaintiffs alleged
that they and their immediate predecessor in title, to
wit, their mother, Nola Bailey, deceased, had been in
open, exclusive, and adverse possession of the premises
described in the plaintiffs’ petition for more than- 10
years prior to the commencement of this action and that
they and their immediate predecessor in title had been
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seized of legal title to the said premises for more than
10 years; and specifically denied that Tom Bentley had
any interest, legal or equitable, in said premises during
the 10-year period prior to the commencement of this
action. The plaintiffs further alleged that their prede-
cessor in title, Nola Bailey, deceased, acquired legal title
to said premises on June 4, 1945; that she was in posses-
sion thereof until the date of her death; and that the
plaintiffs had been in possession thereof subsequent to
her death. The plaintiffs specifically denied that Tom
Bentley had any interest in said premises at the time of
his death. The plaintiffs affirmatively alleged that Tom
Bentley disclaimed any interest in the premises in an
affidavit recorded April 14, 1952, in which he stated that
he claimed no right, title, or interest in and to said prem-
ises heretofore mentioned, or the buildings and improve-
ments thereon. The plaintiffs further alleged that de-
fendants were charged with notice of said affidavit, the
same being a matter of record since April 14, 1952, and
said defendants were estopped to deny the truth of the
affidavit. The plaintiffs further alleged that Nola Bailey,
subsequent to the year 1945, dealt with said prop-
erty as her sole and exclusive property, paid the taxes
thereon, operated a business thereon, employed help,
including Tom Bentley, paid wages and social security
for and in behalf of said help, including Tom Bentley,
paid real estate taxes, and filed income tax returns;
that as her successors in interest, plaintiffs were vested
with the title to the real estate, together with all im-
provements thereon; and that defendants had no in-
terest therein. The plaintiffs’ prayer was the same as
in their petition.

The defendants and intervener set forth a great num-
ber of assignments of error in both actions which may
be summarized as follows: The decision of the trial
court was contrary to the evidence and the law; the
trial court erred in failing to grant the defendants and
intervener a continuance to prepare for trial; the trial
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court erred in receiving in evidence certain exhibits; the
trial court erred in not receiving certain evidence offered
by the defendants and intervener; the trial court erred
in failing to declare the existence of a resulting trust in
tavor of Tom Bentley, deceased; the trial court erred
in failing to impose a constructive trust upon a part of
the real estate involved; and the trial court erred in
finding that the plaintiffs and their predecessors in title
were in open, notorious, exclusive, continuous, and ad-
verse possession of said real estate for the statutory
period of time.

These cases as consolidated were set for trial on
December 17, 1958, and continued to December 29,
1958. Prior to December 17, 1958, the defendants and in-
tervener were represented by counsel who, due to a
disagreement with them, withdrew from the case. Their
present counsel entered his appearance in behalf of
the defendants and intervener on December 17, 1958,
and filed a written motion for a continuance. Pro-
ceedings were resumed on December 30, 1958.

The substance of the allegations of the defendants’
motion for continuance may be summarized as follows.
The defendants alleged that their present counsel was
employed by them on December 15, 1958, by a long
distance telephone call from Cleveland, Ohio; that he
was informed that the case was set for trial on De-
cember 17, 1958; that present counsel for defendants
had no previous acquaintance with the case and in-
formed defendants that he was engaged as a hearing
officer before whom depositions were being taken in an
election contest which had been noted for hearing on
November 24, 1958, and might continue until Decem-
ber 29, 1958; that counsel was urged by the defendants
to take such employment, and he accepted; and that
because of the shortness of time counsel would not be
able to present a proper defense on behalf of the defend-
ants and requested a continuance of 45 days.

To the defendants’ motion for continuance, the plain-
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tiffs filed objections which may be summarized as fol-
lows: That the case was originally set for trial by
agreement of the parties on November 24, 1958, and a
continuance was obtained until December 17, 1958; that
the case had been fully investigated by a former agent
of the Federal Bureau of Investigation for the defend-
ants; that there was a substantial amount of property
involved in this case; that the attempt on the part of
the defendants’ counsel to obtain a further continuance
would cause other parties to lose substantial amounts
of money; and that defendants’ prior counsel were fur-
nished certain documents pertaining to the ownership
in the property involved in this litigation. Plaintiffs
asked that a continuance be denied.

In addition, defendants’ counsel testified with refer-
ence to why the defendants should be granted a con-
tinuance; that he learned on December 28, 1958, of cer-
tain material and competent evidence that could be
given by nonresidents of the state which should be
taken and presented in the trial; that the courthouse in
Lancaster County was closed from December 24 until
December 29, 1958, and he was unable to obtain ad-
mittance; and that there were several public records
under the possession and control of certain county offi-
cials pertaining to this case.

On cross-examination counsel for defendants testified
that he received a telephone call from one Wendell
Sweet from Columbus, Ohio; and that he had previously
talked to another person in Lincoln who stated that
Sweet was a former Federal Bureau of Investigation
agent and had asked this person about procuring coun-
sel to represent the defendants. This witness further
testified as to his engagement as a hearing officer in
the election contest and the length of time he was re-
quired to perform such duties, and he so informed Mr.
Sweet over the telephone. He further testified that he
knew the case was set for trial on December 17, 1958;
and that he knew defendants’ former counsel had in-
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vestigated the case, that Mr. Sweet had been in Ne-
braska many days investigating the case, and that he
would receive the results of such investigation.

The trial court denied defendants’ motion for
continuance.

It appears from the record that this case was tried
on various dates, beginning on December 17, 1958, and
continuing on December 29 and 30, 1958, January 7, 8,
9,21, 22, and 23, 1959. '

“A motion for the continuance of a cause, regularly
reached for trial, is addressed to the sound discretion
of the trial court. Unless abuse of such discretion is
shown, ruling on the motion will not be disturbed.”
Freeman v. City of Neligh, 155 Neb. 651, 53 N. W. 2d 67.
See, also, Vasa v. Vasa, 165 Neb. 69, 84 N. W. 2d 185.

In the absence of an abuse of discretion, a denial of
a continuance does not constitute error. We conclude
that the trial court did not abuse its sound legal discre-
tion in denying the defendants a continuance.

With reference to the replevin action, we have here-
tofore set forth the judgment of the trial court respect-
ing such action.

The record shows that Nola Bailey and Tom Bentley
died by accidental asphyxiation in the early morning of
August 27, 1958. The place of their deaths was in
a cottage which they maintained as their household.
The cottage was located on the same grounds as the
Lone Oak cafe, west of Lincoln, on the highway just
east of Emerald. A deputy sheriff, assisted by other
officers and the county attorney, made an investigation
at the time of the deaths. The property found in the
cottage was taken into possession by the sheriff of Lan-
caster County and part of it, consisting of $1,116.59 in
cash, a billfold, watch, and ring of keys was given to the
special administrator of the estate of Tom Bentley. It
is admitted by the parties that this special administra-
tor is now the administrator of the estate of Tom Bent-
ley, deceased. All of the personal property, except that



846 NEBRASKA REPORTS [VoL. 170
Bailey v. Karnopp

above described which was given to the personal repre-
sentative of the deceased Tom Bentley, was turned over
to E. Earl Bailey, the special administrator of the estate
of Nola Bailey, deceased, who is now the administrator
of such estate.

The property so taken was listed in three categories.
One list was Nola Bailey’s personal effects, and included
$5,709.48 in cash, a safe deposit box key, diamond rings,
and other items. Another list was property taken from a
safe in the cottage, and included $79 in cash, an abstract
and papers pertaining to the Lone Oak cafe, and sev-
eral bundles of insurance policies. All of the articles
turned over to Tom Bentley’s personal representative
came from his room in the cottage. The articles turned
over to the personal representative of Nola Bailey, de-
ceased, were taken from a locked safe in Tom Bentley’s
room and from various places in her room. All of the
property taken by the sheriff and placed in his custody
came from the cottage.

In Lewis v. Hiskey, 166 Neb. 402, 89 N. W. 2d 132,
we held that: “The findings of a court in a law action
in which a jury is waived have the effect of a verdict of
a jury and will not be disturbed on appeal unless clearly
wrong.

“In such a case, it is not within the province of this
court to resolve conflicts or to weigh evidence. If there
is a conflict in the evidence this court in reviewing the
judgment rendered will presume that controverted
facts were decided by the trial court in favor of the
successful party and the findings will not be disturbed
unless clearly wrong.” See, also, Grant v. Williams,
158 Neb. 107, 62 N. W. 2d 532; Plummer v. Fie, 167
Neb. 367, 93 N. W. 2d 26.

Further, in considering the sufficiency of the evi-
dence to sustain a verdict or judgment rendered by a
court in a case where a jury is waived, the evidence
must be considered most favorably to the successful
party, any controverted fact resolved in his favor, and
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he must have the benefit of every inference reasonably
deducible from the evidence. See, Granger V. Byrne,
160 Neb. 10, 69 N. W. 2d 293; Reynolds v. Knott, 164
Neb. 365, 82 N. W. 2d 568; Brown v. Globe Laboratories,
Inc., 165 Neb. 138, 84 N. W. 2d 151.

From a review of the evidence pertaining to the re-
plevin action, and in the light of the above authorities,
we conclude that the judgment of the trial court ren-
dered in the replevin action was proper.

This brings us to the action to quiet title which is
triable de novo in this court.

Inez Shepard, a member of a firm of accountants, tes-
tified that she knew Nola Bailey during her lifetime, and
also knew Tom Bentley. She produced certain records
and federal income tax returns which showed partner-
ship returns for the Lone Oak cafe business, made by
Nola Bailey and Tom Bentley as partners for the years
1941, 1942, 1943, 1944, and 1945. In 1946 there was a
difference in the income tax returns because two sepa-
rate income tax returns were filed, Tom Bentley’s income
tax return referred to the operation of the Lone Oak
cafe, and Nola Bailey’s return reported the building
and equipment, with the rent earned and the expense
involved in its operation. In 1947, 1948, and at least a
part of 1949, the same form of reporting income tax
was made. On October 1, 1949, her firm was informed
that the business of the Lone Oak cafe was sold to
Nola Bailey. This required the issuance of a new social
security number for Nola Bailey to be used from then
on, and the Lone Oak cafe was operated as her business.
After October 1, 1949, the Loone Oak cafe business was -
reported on income tax returns as a separate proprietor-
ship in Nola Bailey. In 1950, Nola Bailey’s income tax
return was an individual return showing that she oper-
ated the business of the Lone Oak cafe as the sole pro-
prietor. There was no record of an income tax return
made by Tom Bentley in 1950. In 1951, the income tax
return of Nola Bailey reported that she was the sole
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proprietor of the Lone Oak cafe. The same type of in-
come tax return was made by Nola Bailey in 1952, 1953,
1954, 1955, 1956, and 1957. All of such returns showed
that she was the sole proprietor of the Lone Oak cafe.
Tom Bentley reported wages that he received for work-
ing at the Lone Oak cafe, and the same years his wages
were reported as an expense in Nola Bailey’s income
tax return. Tom Bentley was listed in the social security
reports as an employee of Nola Bailey in returns made
in 1953, 1954, 1955, 1956, and 1957. This witness further
testified to an individual income tax return of Tom Bent-
ley in 1954, wherein he gave his occupation as a cook at
the Lone Oak cafe, and his total wages in the amount
of $5,100. A deduction for his wages was reported in
Nola Bailey’s income tax return. An individual in-
come tax return of Tom Bentley for 1955 shows the
same source of income from his work at the cafe and the
amount of gross wages received. A deduction for the
same year was shown on the income tax return of Nola
Bailey for the same year. In 1957, Tom Bentley made
an income tax return showing his income from the Lone
Oak cafe as an employee, and as such he received a
salary and wages. This witness also testified to quar-
terly federal tax returns which were filed to report the
deductions from employees’ wages for social securitv
and withholding tax. These quarterly returns began for
the quarters ending September 30, 1953, through Sep-
tember 30, 1958. These returns showed the names and
social security numbers of the employees of Nola Bailey
doing business as the Lone Oak cafe during that period
of time. In each instance the returns showed Tom Bent-
ley’s name and social security number and the amount
of his wages. This witness also identified an employee’s
wage record sheet for Tom Bentley.

On' cross-examination this witness testified that she
was not sure how the information came to her atten-
tion in earlier years with reference to the matters
handled by the firm for Nola Bailey and Tom Bentley.
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However, in the latter years Nola Bailey would bring in
her journal in which she had recorded cash disburse-
ments and the record of her daily receipts, which ac-
count would be analyzed by the accounting firm and
from which the quarterly statements were prepared.
That was during the last 7 or 8 years. These records
of Nola Bailey were in her own handwriting.

A clerk in the office of the county treasurer whose

duties were to make out tax receipts, testified that he
checked the records with respect to Lot 27 (the property
described in the plaintiffs’ petition) for the purpose of
determining payment of taxes for the years from 1945 to
date, and that all receipts for taxes were made to Nola
Bailey.
" There appears in the record an affidavit as follows:
“State of Nebraska County of Lancaster SS: T. M.
Bentley, being first duly sworn, upon his oath deposes
and says: That he claims no right, title or interest in
and to Lot 27 (formerly part of Lot 21), Irregular Tracts
in the Northeast Quarter of Section 26, Township 10
North, Range 5, East of the Sixth P.M., Lancaster Coun-
ty, Nebraska, or the building and improvements there-
on, and that the same is owned by Nola Bailey. (Signed)
T. M. Bentley Subscribed and sworn to before me this
11 day of April, 1952. (Signed) Dale L. Young Notary
Public Commission expires December 20, 1957.”

There also appears of record a bill of sale dated Oc-
tober 3, 1949, from Tom Bentley to Nola Bailey, con-
veying his entire interest in the business of the Lone
Oak cafe.

" There appears in evidence what is entitled “Complete
Release,” signed by Goldia May Bentley before a notary
public in Trumbull County, Ohio, dated December 1,
1955, which is in part as follows: ‘“This agreement en-
tered into this — day of July, 1955 by and between
Thadore (sic) Milton Bentley of Lincoln Lancaster
County Nebraska and Goldia May Bentley ne (sic)
Scarberry, husband and wife of Girard Ohio, WHERE-
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AS the parties have not lived together as Husband and
wife for several years and it is their opinion they will
not at any furture (sic) time, and are desirious (sic) of
releasing each other of any or/and of all claims rights
or title to any or all of their inheritances, holdings
either in their personal or Real Property, and also of
any claim or demand that either might have upon the
other past present or future now and forwever (sic)
Witness our hand and seal this day and year first above
written.” This was signed by Goldia May Bentley,
but not by Tom Bentley. '

The deputy clerk of the United States District Court
testified to a complaint in the case of Nola Bailey, plain-
tiff, against George W. O’Malley, Collector of Internal
Revenue for the District of Nebraska, defendant. It
shows that the plaintiff in that action asserted title to the
Lone Oak property. This action was filed on July 10,
1951. This matter was dismissed with prejudice, pur-
suant to a stipulation, each party to pay his own costs.

The county assessor of Lancaster County brought in
records which comprised personal tax returns for the
years 1950 through 1958, showing that Nola Bailey was
the owner of the Lone Oak cafe.

The accountant was recalled and testified to an em-
ployee’s wage record sheet pertaining to Tom Bentley
for the year 1958. This document in Nola Bailey’s
handwriting was delivered by her to the accountant.
This was a record of the wages paid and the withholding
and social security deducted, from which the quarterly
reports were made by the accountants. She testified
that it was the same type of record Nola Bailey furnished
relating to the same matters as previously testified to
by her.

The county clerk of Lancaster County identified cer-
tain exhibits including an application made by Tom
Bentley for a roadhouse or dancehall license for the
Lone Oak cafe in 1957, and the same type of application
made by Tom Bentley in 1958. These licenses were
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issued to and paid for by Tom Bentley.

Earl Bailey testified that he was cashier of the Com-
mercial Bank at Stratton, Nebraska; that Nola Bailey
was his mother, and the mother of his sister Zilah
Powell; and that his mother and father were divorced.
He further testified that he had been acquainted with
Tom Bentley for several years and knew him as head
chef at the Lone Qak cafe; that the Lone Oak cafe was
in his mother’s name, that is, the restaurant business
and the title to the personal property were in her name;
and that he was familiar with the signature of Tom
Bentley and would be able to identify his signature.
This witness was handed an exhibit and identified the
signature thereon as that of Tom Bentley. This docu-
ment read as follows: “October 3, 1949. For and in con-
sideration of ($1.00) one dollar and the complete can-
cellation of a debt contracted between myself as debtor,
and Nola Bailey as creditor, I hereby sell and convey
to her my entire ownership and claim of and on the
business of the Lone Oak, operating as a restaurant and
located 51 miles west of Lincoln, Nebraska, on U. S.
Hwy. #6;—Excepting:— That the Nebraska State Copy-
right of the name ‘Lone Oak’, which is registered in my
name, shall remain my exclusive property. T. M. Bent-
ley. Witness. Fayette C. Vergith.”

This witness identified certain exhibits which were
licenses for the sale of cigars, tobacco, and cigarettes,
issued to Nola Bailey. In addition, this witness identi-
fied certain exhibits which were certificates of registra-
tion issued by the Director of the Department of Agricul-
ture and Inspection of the State of Nebraska to Nola
Bailey, granting her the right to operate a restaurant.
This witness also identified a certain exhibit which
was a list of insurance policies showing Nola Bailey as
the insured. This witness also identified an exhibit
which was the trademark registration of “Lone Oak,”
registered in the names of Nola Bailey and Tom Bentley.
This witness further testified that he had visited the
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Lone Oak many times, in 1946 and prior thereto, and
there had not been a dancehall in the Lone Oak cafe
since 1946 or 1947.

On cross-examination this witness testified that he
had known Tom Bentley since around 1933, when Bent-
ley was head chef at the Loone Oak cafe and his mother
was cashier, directed the services in the dining room, and
acted as hostess; that the Lone Oak was first operated
in Emerald for 3 or 4 years, and in 1938 operated at
its present location; that in 1944, it burned down and
was rebuilt; and that he sold the real estate here in-
volved and the personal property in the restaurant, and
was required to furnish merchantable title under the
terms of the contract.

The record of claims in the estate of Nola Bailey,
deceased, and Tom Bentley, deceased, were offered and
received in evidence to show the claims of the Lone Oak
cafe against the respective estates. This record shows
that the claims relating to the business of the Lone Oak
cafe were filed in the Nola Bailey estate.

The evidence adduced by the defendants may be sum-
marized as follows.

The register of deeds of Lancaster County identified
an exhibit which is a contract of sale between Chester
M. Fancher, a married man, and Inez Fancher, a single
woman, made May 21, 1936, with Theo M. Bentley, and
filed of record September 28, 1936. This witness fur-
ther identified a mortgage from Nola Bailey to the J. H.
Yost Lumber Company, dated July 2, 1945, signed by
Nola Bailey and Tom Bentley, and a warranty deed from
Henry A. Van Aelst and Leona M. Van Aelst, husband
and wife, to W. J. Powell and Zilah N. Powell, sworn
to before a notary public on June 24, 1941.

An employee in the office of the county treasurer
testified that the records show the payment of real
estate taxes on the Lone Oak property were receipted
to Tom Bentley for the years 1936, 1937, and 1938; for
the years 1939 through 1942, to Leona and Henry Van
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Aelst; and for the years 1943 and 1944, to Tom Bentley.

The county assessor identified certain personal prop-
erty assessments of the parties for the years of 1936
through 1949. These business property assessments show
the schedules were made in behalf of Tom Bentley from
1936 through 1945. Beginning in 1946, the business
property schedule was returned by Nola Bailey, and
signed by Nola Bailey. From 1947 on, the business
schedule returns were made by Nola Bailey. In 1954,
the valuation of the Lone Oak real property was raised
by reason of a general revaluation of Lancaster County
real estate. Nola Bailey and Tom Bentley went to-
gether and complained about the taxes, objecting to the
valuation placed on the Lone Oak property.

A witness who worked at the Lone Oak cafe testified
that when she went to work, either the end of September
or the first of October 1956, she was given instructions
by Nola Bailey with reference to her work in the dining
room, and was told that if anything was needed from
the kitchen she should consult Tom Bentley. She also
testified that Nola Bailey, Tom Bentley, and the help
took their meals family style, and on one occasion in
June or July 1958, one of the new waitresses called Tom
Bentley Nola’s husband. Nola said she “didn’t have such
a thing”; and that it was “much better to have a partner”
and you could “buy him out or kick him out.” There
was a division of work between Tom Bentley and Nola
Bailey, the latter had charge of the dining room and
greeting the customers while the former had charge of
the kitchen, and he also directed the waitresses in the
dining room, decided when the place should close; took
the waitresses home after their work; and paid for the
gasoline out of his own pocket. When Nola Bailey made
change, she used the cash drawer and the cash in her
pocketbook interchangeably. This witness further tes-
tified that she observed Tom Bentley taking money from
the cash drawer in May or June 1958, and loaning it to
a person in Nola’s presence; and that during the time
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she worked at the Lone Oak, from 1956 to August 1958,
Tom Bentley was present. He did no cooking in the
kitchen, but usually sat in a booth or at a desk.

On cross-examination this witness testified that Nola
Bailey gave her the slips for social security and with-
holding tax; that she was hired by Nola Bailey, worked
for her, and was paid by her; and that she had a claim
for wages which she filed in the Nola Bailey estate.

An employee of the Lone Oak cafe for 21 years testi-
fied that when she first went to work at the Lone Oak
cafe in 1936 or 1937, Tom Bentley always took care of
the kitchen and Nola Bailey the dining room; that after
the place burned down in 1944, Nola Bailey told this
witness “we” were building it; that when she returned
to work in 1946, the division of work between Nola
Bailey and Tom Bentley remained the same as when
she first went to work; that she worked up until the
time of the deaths of Nola Bailey and Tom Bentley;
that while she worked at the Lone Oak, Nola Bailey
made a special salad dressing which was sold at retail
in the restaurant; and that the money received from these
sales was kept separate because Nola Bailey said: “This
is my money.” On cross-examination this witness tes-
tified that she was always paid her wages in cash, by
Nola Bailey, from the time she went to work at the
Lone Oak until the time of the deaths of Nola Bailey
and Tom Bentley; that Tom Bentley did not pay the
waitresses, but on occasions when extra help was needed
in the kitchen he paid such help; that after October 1949,
Tom Bentley’s name did not appear on anything inso-
far as her employment was concerned; and that she filed
a claim for wages in the Nola Bailey estate.

Lucille Yeany, one of the defendants and cross-peti-
tioners, testified that she lived in Cleveland, Ohio; that
in 1930, the family of Tom Bentley lived in Girard,
Ohio; that her father, Tom Bentley, was a traveling
representative of a firm selling road machinery; and
that he lived with the family until Decoration Day in
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1933, when he left and came to Lincoln. She next saw
her father in September 1939, when she brought her
mother with her to endeavor to get funds from her
father. Her father always corresponded with her up
until the time of his death. She came on a visit to her
father in the fall of 1942, in 1947, and with her husband
and two sons in July and August 1955. They stayed in
the cottage with her father and Nola Bailey for nearly
2 weeks. One night in a general family conversation,
Nola Bailey told them how Tom Bentley had built the
place, and how they both had worked to make it a suc-
cess. Nola Bailey further said that she and the father
of this witness had it fixed so that if anything would
happen to her father, there would be funds available
to buy out his heirs, and the same would be true if any-
thing happened to Nola Bailey. This witness further
testified that she and her two sisters and a nephew
came to Lincoln August 28, 1958, after hearing of the
deaths of their father and Nola Bailey; that they stayed
in the cottage on the Lone Oak premises until Sep-
tember 5, 1958; and that Earl Bailey and his brother-in-
law, Bill Powell, were staying in the cottage when they
arrived. During the time they were there, this witness
took her father’s personal effects, which consisted of
an assignment, a contract for the sale of the Lone Oak
real estate from Leona M. Van Aelst to Theodore M.
Bentley, receipts for payments by her father to Searle
& Chapin Lumber Company, receipts showing payment
of county taxes on the real estate for the years of 1936
through 1944, and a contract for the purchase of the Lone
Oak property from the Fanchers, signed by Tom Bentley.

The secretary and treasurer of the Nebraska Central
Building and Loan Association testified that his company
made a loan of $10,000 on the Lone Oak property, se-
cured by a mortgage dated June 6, 1945. He identified
the loan application signed by Tom Bentley and Nola
Bailey. He testified that according to the company
check record the loan proceeds were distributed as fol-
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lows: $3,000 to Nola Bailey on June 14, 1945; $4,000
to W. J. Powell on June 15, 1945; $1,500 to Tom Bentley
on June 15, 1945; $1,031.34 to Van Sickle Glass & Paint
Company; and the balance to insurance, abstracting,
etc. The cleared check for $4,000 showed the endorse-
ment of W. J. Powell. The application for the stock
made in connection with the loan was made by Nola
Bailey and signed by Tom Bentley and Nola Bailey.
On cross-examination this witness testified that Nola
Bailey was the “borrowing member” of the association to
whom the loan of $10,000 was made. This loan was
paid in 1947, and the abstract was delivered to the First
National Bank.

In rebuttal, the president of the First National Bank
identified certain entries made in the abstract relating
to the Lone Oak real estate, including a mortgage of
$13,000 showing a loan made to Nola Bailey; a mortgage
for $9,500 secured by the Lone Oak property, the loan
being made to Nola Bailey; a mortgage for $8,000 in-
volving a loan made to Nola Bailey; and an entry on the
abstract showing an affidavit of Tom Bentley, sworn to
before a notary public on April 11, 1952, wherein he dis-
claimed any interest in the mortgaged real estate.

It appears from the record that one Chet M. Fancher,
a married man, and Inez Fancher, a single woman, en-
tered into a contract for the sale of real estate which
included Lot 27, the Lone Oak property, to Theo M.
Bentley, which was filed of record September 28, 1936,
and that Lorene Fancher, wife of Chester M. Fancher,
conveyed by quitclaim deed to Theo M. Bentley, the
deed being dated September 21, 1936, and filed of record
September 28, 1936, describing certain real estate in-
cluding Lot 27, being the Lone Oak property. It also
appears that Inez Fancher obtained a decree of divorce
from Chester Fancher, the custody of their minor chil-
dren and allowance for support money, attorney’s fees,
and costs, on December 11, 1933. An execution was
issued on the real estate which included Lot 27, and
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the property was sold to Henry A. Van Aelst and Leona
M. Van Aelst, husband and wife as joint tenants with
full rights of survivorship, which sale was confirmed
and deed ordered. In conformity with this order, the
sheriff of Lancaster County executed a deed to the Van
Aelsts, dated May 20, 1940, and filed of record May 25,
1940.

It also appears from the record that there was an ac-
tion to quiet title brought by the Van Aelsts, which in-
cluded Lot 27, the Lone Oak property, and title was
quieted in the Van Aelsts. Thereafter Henry A. Van
Aelst and Leona M. Van Aelst executed a warranty deed
to W. J. Powell and Zilah N. Powell involving real estate
including Lot 27, the Lone Oak property. This deed
was dated June 24, 1941, and filed of record April 25,
1945.

On June 4, 1945, W. J. Powell and Zilah N. Powell
executed a quitclaim deed to Nola Bailey which con-
veyed to her the Lone Oak property. This deed was
filed of record June 15, 1945.

A question arose during the progress of the trial with
reference to the admissibility in evidence of the depo-
sitions of Henry A. Van Aelst and Leona M. Van Aelst.
1t appears that the trial court considered the evidence
contained in these depositions. We have likewise ex-
amined the evidence contained therein and considered
the same in this appeal. We will not set out this evi-
dence because it would unnecessarily lengthen this opin-
ion, and in any event it would not be sufficient to upset
the findings and judgment of the trial court.

The defendants contend that there is either a result-
ing or a constructive trust established by the evidence in
this case. We do not question the authorities cited by
the defendants defining a resulting or constructive trust,
nor the applicability of the authorities cited by the de-
fendants relating to resulting or constructive trusts
under the facts as shown in such authorities.

In Olsen v. Best, 167 Neb. 198, 92 N, W. 2d 531, this
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court held: “To establish a resulting trust the evidence
must be clear, satisfactory, and convincing * * *.”

The burden of proof is upon one seeking to establish
the existence of a constructive trust to do so by evi-
dence which is clear, satisfactory, and convincing in
character. See Musil v. Beranek, 160 Neb. 269, 69 N. W.
2d 885.

In the instant case the defendants have failed, the
burden of proof being upon them, to show by clear,
satisfactory, and convincing evidence that a resulting
or constructive trust was established under the facts.
Therefore, the defendants cannot prevail in this defense
as contended for by them.

The defendants base their claim of title in part on
an alleged defect in the execution of the deed which
conveyed the property in question from Henry A. Van
Aelst and Leona M. Van Aelst to W. J. Powell and
Zilah N. Powell who later conveyed the property to
Nola Bailey.

Section 76-258, R. R. S. 1943, provides: “When any
instrument of writing, in any manner affecting or pur-
porting to affect the title to real estate, has been, or
may hereafter be recorded for a period of ten years in
the office of the register of deeds of the county wherein
such real estate is situated, and such instrument, or the
record thereof, because of defect, irregularity or omis-
sion, fails to comply in any respect with any statutory
requirement or requirements relating to the execution,
attestation, acknowledgment, certificate of acknowledg-
ment, recording or certificate of recording, such instru-
ment and the record thereof shall, notwithstanding any
or all of such defects, irregularities and omissions, be
fully legal, valid, binding and effectual for all purposes
to the same extent as though such instrument had, in
the first instance, been in all respects duly executed,
attested, acknowledged and recorded.”

As heretofore stated, the deed from the Van Aelsts
to the Powells was recorded on April 25, 1945, which
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exceeds the statutory requirement of 10 years. The
deed from the Powells to Nola Bailey was recorded
June 15, 1945. It therefore appears that any possible
defects in the execution of the deed herein mentioned
would likewise be cured by the passage of the 10-year
period, as provided for by the above-cited statute.

While we believe the evidence establishes that Nola
Bailey was the owner of the Lone Oak real estate, the
equipment in the restaurant, and the business of the
Lone Oak cafe, however, assuming that the title to the
real estate known as the Lone Oak was not in Nola
Bailey, then it is apparent that she would have qualified
as the owner thereof, as opposed to the defendants,
under the rules of adverse possession.

In James v. McNair, 164 Neb. 1, 81 N. W. 2d 813, this
court held: “The title to land becomes complete in the
occupant by adverse possession when he and his grantors
have maintained an actual, exclusive, open, and continu-
ous possession thereof, claiming title to the same against
all persons, for 10 years.”

As stated in Frank v. Smith, 138 Neb. 382, 293 N.
W. 329, 134 A. L. R. 458: “ ‘The title to land becomes
complete in the adverse occupant when he and his
grantors have maintained an actual, continued, notorious,
and adverse possession thereof, claiming title to the same
against all persons, for ten years’ Lantry v. Wolff,
49 Neb. 374, 68 N. W. 494.”

In Ziemba v. Zeller, 165 Neb. 419, 86 N. W. 2d 190,
this court held: “The payment of taxes is an element and
circumstance which may be considered together with all
of the other circumstances of the case with respect to
the subject of adverse possession.”

In Walker v. Bell, 154 Neb. 221, 47 N. W. 2d 504, this
court said: “Payment of taxes by the occupant for a
series of years is a strong circumstance, in connection
with others, tending to show the adverse holding and
the abandonment of the property by the holder of the
title.”
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It is apparent from the record that Nola Bailey was in
adverse possession of the premises known as the Lone
Oak real estate for a period of 10 years prior to her
death. She held herself out as the sole owner of the
real estate and paid the taxes thereon, as shown by the
record, and did so from the time she obtained title on
June 4, 1945, until the date of her death, August 27,
1958.

The record discloses a complete estrangement between
Tom Bentley and his family for many years. His widow
had previously disclaimed any interest in any property
that he might own. She purportedly signed a disclaimer
of any interest that she might have in his property.
While this document may be questioned as to its legal-
ity, it does tend to indicate the intention of Tom Bentley’s
widow as to what interest she might have in any prop-
erty belonging to Tom Bentley.

The evidence discloses that Nola Bailey paid federal
income taxes and kept social security records and with-
holding tax records of employees of the Lone Oak cafe;
that the business returns for personal property with
reference to the Lone QOak cafe were assessed to Nola
Bailey and the personal taxes paid by her; and that Tom
Bentley was in fact an employee of Nola Bailey and had
no interest in the business except what wages he re-
ceived as an employee. In this connection, we make
reference to the evidence heretofore set out.

Actions in equity, on appeal to this court, are triable
de novo, subject, however, to the rule that when evidence
on material questions of fact is in irreconcilable con-
flict, this court will, in determining the weight of the
evidence, consider the fact that the trial court observed
the witnesses and their manner of testifying, and must
have adopted one version of the facts rather than the
opposite. See Jensen v. Manthe, 168 Neb. 361, 95 N.
W. 2d 699.

We find no prejudicial error in the record relating to
the admissibility of evidence or the rejection of the
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same, nor as to receiving in evidence certain exhibits,
as contended for by the defendants.

In the light of the evidence and the authorities here-
tofore cited, we conclude that the judgment of the
trial court should be affirmed.

AFFIRMED.

James C. PETERS ET AL., APPELLANTS, V. WOODMAN
AccipENT aAND LIFE COMPANY, A CORPORATION,

ET AL., APPELLEES.
104 N. W. 2d 490

Filed July 22, 1960. No. 34768.

1. Appeal and Error. Actions in equity, on appeal to this court,
are triable de novo, subject, however, to the rule that when
credible evidence on material questions of fact is in irrecon-
cilable conflict, this court will, in determining the weight of
the evidence, consider the fact that the trial court observed the
witnesses and their manner of testifying, and must have ac-
cepted one version of the facts rather than the opposite.

2. Corporations. An officer or director of a corporation occu-
pies a fiduciary relation to the corporation and to stockholders.
He is treated by courts of equity as a trustee, and as such is
ordinarily personally liable to beneficiaries of a fund for any
misapplication of the fund to other beneficiaries not entitled
thereto.

Within the limits of their authority officers and di-
rectors possess full discretionary power and in the honest and
reasonable exercise of such power they are not subject to
control by the stockholders or by the courts, at the instance of
a stockholder. In the absence of usurpation, fraud, or gross
negligence, courts of equity will not interfere at the suit of
dissatisfied stockholders, merely to overrule and control the
diseretion of directors on questions of corporate management,
poliecy, or business.

4. Contracts: Fraud. Value of property is always a matter of
judgment, and a contract based upon inadequate consideration
will not be set aside for that reason alone, unless, as the rule
is generally stated, the inadequacy is so great as to furnish
of itself convincing evidence of fraud.
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5. Conspiracy. A civil conspiracy is a combination of two or
more persons to accomplish by concerted action an unlawful or
oppressive object or a lawful object by unlawful or oppressive
means.

The principal element of conspiracy is an agreement or
understanding between two or more persons to inflict a wrong
against or injury upon another. It involves some mutual men-
tal action coupled with an intent to commit the act which re-
sults in injury.

7. Fraud. Fraud is never presumed, but must be clearly proved
in order to entitle a party to relief on the ground that it has
been practiced on him.

8. Fraud: Equity. Fraud cannot be presumed or inferred without
proof in a court of equity any more than in a court of law.
However, courts of equity do not restrict themselves by the
same rigid rules as courts of law in the investigation of fraud
and in the evidence and proofs required to establish it. How-
ever, the proof must be sufficient to satisfy the conscience of
the court that fraud is really existent, and to do this, it must
be sufficient to overcome the natural presumption, which is
always of considerable force, that men are honest and act
from correct motives.

9. Fraud. To prove fraud direct evidence is not always essential.
Inferences or presumptions of fraud may be drawn from facts
and circumstances. However, such inferences or presumptions
must not be guess work or conjecture but must be rational
and logical deductions from the facts and circumstances from
which they are inferred.

What constitutes fraud is a matter of fact in each
case. Deception finds expression in such a variety of ways
that courts have studiously avoided reducing its elements to
positive definitions. Courts content themselves with deter-
mining from the facts in each case whether fraud does or
does not exist, for whatever satisfies the mind and conscience
that fraud has or has not been practiced is sufficient.

In an action in which relief is sought on account of
alleged fraud, the existence of a confidential or fiduciary
relationship, or status of unequal footing, when shown, does
not shift the position of the burden of proving all elements
of the fraud alleged, but nevertheless may be sufficient to -
allow fraud to be found to have existed when in the absence
of such a status it could not be so found, and thus to have the
effect of placing the burden of going forward with the evi-
dence upon the party charged with fraud.

12. Witnesses: Evidence. Where evidence of a witness’ prior

10.

11.
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evaluation of certain property, inconsistent with its present
estimate, is introduced, the witness may explain the circum-
stances of his former evaluation and state why he now testi-
fies differently.

AppEAL from the district court for Lancaster County:
HARRY A. SPENCER, JUDGE. Affirmed.

Towle, Young & McManus, Max Kier, and Janice L.
Gradwohl, for appellants.

Bert L. Overcash, Woods, Aitken & Aitken, and Peter-
son & Ackerman, for appellees.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLaucH, JJ.

CHAPPELL; J.

Plaintiffs, James C. Peters, Ruth Tucker Newberg,
Helen A. Adamson, and Arthur H. Newberg, brought this
action as minority stockholders in Woodmen Central
Life Insurance Company, for themselves and said com-
pany and all other stockholders thereof similarly situ-
ated, against defendants, Woodmen Accident and Life
Company, a mutual insurance corporation, Woodmen
Central Life Insurance Company, a stock corporation,
and its named officers and directors. Plaintiffs sought
thereby to obtain recovery of the value of an alleged
agency force of Woodmen Central Life Insurance Com-
pany for which no consideration was included or paid
under a reinsurance agreement whereby Woodmen Acci-
dent and Life Company, generally called Woodmen Acci-
dent, purchased the assets and reinsured the life and
annuity contracts of Woodmen Central Life Insurance
Company, generally called Woodmen Central. Plain-
tiffs alleged that officers of Woodmen Central were
also officers of Woodmen Accident except Victor L.
Toft and Ervin F. Rucklos, who were made directors of
Woodmen Accident after the dissolution of Woodmen
Central; that officers and directors of Woodmen Central
and Woodmen Accident entered into a fraudulent plan,
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scheme, and conspiracy to cheat and defraud plaintiffs
and other stockholders, and pursuant thereto and by
false representations believed by and relied upon by
plaintiffs, defendants obtained the reinsurance agree-
ment and thereby wrongfully appropriated the value of
the agency force of Woodmen Central, causing its stock-
holders to be defrauded thereof, for the use and bene-
fit of Woodmen Accident and other defendants.

Plaintiffs’ prayer was for an accounting and for judg-
ment in favor of plaintiffs on behalf of stockholders of
Woodmen Central and said company for the alleged
reasonable value of its agency force. In that connec-
tion, all defendants were served except defendant Joseph
A. Spangler, and he is not primarily involved here.

Defendant Woodmen Central answered separately, de-
nying that plaintiffs’ action was for the use and benefit
of it or any of its stockholders; admitting the sale of
its assets and the reinsurance of its insurance in force;
alleging that said reinsurance agreement was entered
into freely and voluntarily by the parties thereto and for
a full and adequate consideration; and alleging that said
agreement was duly adopted and approved by its stock-
holders at a meeting thereof held on December 20, 1954,
at which 17,784 shares out of a total of 19,491 shares
outstanding, were represented in person or by proxy
who unanimously approved said agreement. Said de-
fendant also alleged that the agreement was a valid and
binding obligation of the parties thereto, and that de-
fendants never received from plaintiffs or from any other
stockholders any demand to bring this action or any
similar action prior to the filing of this action. Woodmen
Central’s prayer was for dismissal of plaintiffs’ petition
at plaintiffs’ costs.

The answer of other defendants admitted execution
of the reinsurance agreement and denied all plaintiffs’
allegations of fraud and conspiracy. They alleged that
plaintiffs and all other stockholders were completely
and fully advised of the transaction before its consum-
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mation; that there was no concealment or misrepre-
sentation of any fact or information relating thereto; that
complete records of Woodmen Central were open and
available to plaintiffs at all times; that plaintiffs had
a right and full opportunity to attend the business meet-
ing of said company and cast their votes in person or by
proxy concerning said transaction and otherwise protect
their rights, if any; and that the price, terms, and con-
ditions set forth in the reinsurance agreement repre-
sented the true, just, and fair value of all the assets
involved, and reflected the sound business judgment
of the respective parties based upon extensive study,
consultation, and experience. Defendants also alleged
that said agreement was unanimously approved by the
directors of each company and was unanimously ap-
proved by the stockholders and policyholders present
and represented by proxy at a meeting called for con-
sideration of the agreement; that Woodmen Central,
prior to 1936, was known as Cornbelt Life Insurance
Company, which was in unsound financial condition and
never became in such financial condition as would justi-
fy or permit distribution of earnings or surplus in the
form of dividends to the stockholders. Defendants de-
nied that Woodmen Accident appropriated an agency
force of Woodmen Central, but alleged that it never
had any separate agency force which was available and
subject to appropriation by Woodmen Accident. De-
fendants specifically alleged that officers and directors
of Woodmen Accident during 1954 and at the time of
the reinsurance agreement transaction consisted of de-
fendants Edwin J. Faulkner, Richard L. Spangler, and
Walter S. Henrion, together with H. J. Requartte, Thomas
C. Woods, Walter W. White, George P. Abel, Burnham
Yates, and Thomas H. Wake; that with the exception of
Edwin J. Faulkner, Richard L. Spangler, and Walter S.
Henrion, none of said Woodmen Accident directors were
officers, stockholders, directors, or otherwise interested
in Woodmen Central; and that the negotiations and final
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recommendations on behalf of Woodmen Accident with
reference to said reinsurance agreement were carried
on and concluded by a committee of said directors for
Woodmen Accident, having no affiliation with or inter-
est in Woodmen Central. Defendants also alleged that
joint application for approval of the transaction was
filed with the Department of Insurance on November
3, 1954; that said application was investigated by said
department and staff and ordered approved on November
12, 1954, subject to approval at a meeting of stock-
holders and policyholders of the respective companies,
which was done; and that no appeal was ever taken by
anyone from the decision and order of said department.

Defendants further alleged that plaintiff Peters at-
tended the annual meetings of Woodmen Central in
1955 and 1956, at which time minutes of special meetings
of the company approving the reinsurance agreement
and authorizing distribution of the assets in liquidation
of the company were read and approved by him and
other stockholders; and said plaintiffs are estopped from
maintaining the action and plaintiffs’ action is barred
by laches. Defendants’ prayer was for dismissal and
recovery of costs.

Plaintiffs’ replies were general denials. Interroga-
tories were submitted and answered. Plaintiffs then
filed separate requests for admissions by defendants,
some of which were objected to for reasons unimportant
here, and some of which were denied or admitted in
whole or in part, or qualified in material respects. There-
after trial was had to the court whereat voluminous
evidence was adduced by the parties and a judgment
was rendered which found and adjudged the issues gen-
erally in favor of defendants and against plaintiffs, and
dismissed plaintiffs’ petition at plaintiffs’ costs. The
court therein specifically found and adjudged, as far as
important here, that no fraud, deception, concealment,
misrepresentation of fact, overreaching, plan, scheme,
or conspiracy to cheat or defraud the stockholders of
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Woodmen Central or the company existed or was prac-
ticed in connection with consummation of the reinsur-
ance agreement; that prior to consummation thereof,
plaintiffs, as well as all other stockholders of Woodmen
Central, were given full and adequate information and
notice concerning the proposed reinsurance agreement,
including notice that no separate and additional amount
was included in the consideration proposed in said agree-
ment for an agency force of Woodmen Central; that at
the time Cornbelt Life Insurance Company changed its
name to Woodmen Central in 1936, it had ceased to
write life insurance and had no agency force; that Wood-
men Central never at any time thereafter had any agency
force separate and apart from the agency force of
Woodmen Accident; that after change of corporate name
from Cornbelt Life Insurance Company to Woodmen
Central in 1936, it used the agency force of Woodmen
Accident in those states in which Woodmen Central was
admitted to do business; that Woodmen Accident, at the
time of the reinsurance agreement, had changed its cor-
porate name to Woodmen Accident and Life Company,
and that at time of consummation of the reinsurance
agreement, Woodmen Accident already possessed the
agency force being used by Woodmen Central, and there
was no agency force deliverable by it to Woodmen Acci-
dent. The judgment also found that plaintiffs’ owner-
ship of stock in Woodmen Central represented only 30
shares of stock out of 19,491 shares outstanding; that
individual defendants and associates owned 13,422 shares
of the 17,784 shares voted in favor of the reinsurance
agreement, said voted shares being all of the shares
represented at the stockholders’ meeting called to vote
on said agreement; that plaintiffs’ interest is so minimal
that it could be reasonably assumed that the other
stockholders were satisfied with fairness of the trans-
action; that plaintiff Peters was the only plaintiff who
appeared at the trial and testified; that he owns 10 shares
of stock in Woodmen Central and as a stockholder par-
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ticipated in the subsequent 1955 and 1956 annual meet-
ings of the stockholders at which minutes of the special
meeting of the stockholders authorizing the reinsurance
agreement were reviewed and unanimously approved
without objection; and that Peters brought no action
challenging the transaction until 22 months after the re-
insurance agreement was approved by the Department
of Insurance. The judgment further found that indi-
vidual defendants would materially and substantially
benefit financially only if the position of plaintiffs was
correct and upheld, and a separate agency force value
were added to the amount paid Woodmen Central.

Thereafter, plaintiffs’ motion for new trial was over-
ruled, and they appealed, assigning some 23 alleged
errors, the substance and effect of which was to claim
that the findings and judgment of the trial court were
contrary to the evidence and law. We do not sustain
the assignments.

We have examined the record in the light of rules here-
inafter set forth. As reaffirmed in Pike v. Triska, 165
Neb. 104, 84 N. W. 2d 311: “Actions in equity, on ap-
peal to this court, are triable de novo, subject, however,
to the rule that when credible evidence on material ques-
tions of fact is in irreconcilable conflict, this court will,
in determining the weight of the evidence, consider the
fact that the trial court observed the witnesses and their
manner of testifying, and must have accepted one ver-
sion of the facts rather than the opposite.”

This court has held that an officer or director of a
corporation occupies a fiduciary relation to the cor-
poration and to stockholders. He is treated by courts
of equity as a trustee, and as such is ordinarily person-
ally liable to beneficiaries of a fund for any misappli-
cation of the fund to other beneficiaries not entitled
thereto. Whaley v. Matthews, 134 Neb. 875, 280 N.
W. 159.

In Rettinger v. Pierpont, 145 Neb. 161, 15 N. W. 2d
393, we held: “Within the limits of their authority
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officers and directors possess full discretionary power
and in the honest and reasonable exercise of such
power they are not subject to control by the stockholders
or by the courts, at the instance of a stockholder. In
the absence of usurpation, fraud, or gross negligence,
courts of equity will not interfere at the suit of dis-
satisfied stockholders, merely to overrule and control
the discretion of directors on questions of corporate
management, policy, or business.

“A civil conspiracy is a combination of two or more
persons to accomplish by concerted action an unlawful
or oppressive object, or a lawful object by unlawful
or oppressive means.

“The principal element of conspiracy is an agreement
or understanding between two or more persons to in-
flict a wrong against or injury upon another. It in-
volves some mutual mental action coupled with an in-
tent to commit the act which results in injury.

“Fraud is never presumed, but must be clearly proved
in order to entitle a party to relief on the ground that
it has been practiced on him.

“Fraud cannot be presumed or inferred without proof
in a court of equity any more than in a court of law.
However, courts of equity do not restrict themselves by
the same rigid rules as courts of law in the investigation
of fraud and in the evidence and proofs required to
establish it. However, the proof must be sufficient to
satisfy the conscience of the court that fraud is really
existent, and to do this, it must be sufficient to overcome
the natural presumption, which is always of consider-
able force, that men are honest and act from correct
motives. .

“To prove fraud direct evidence is not always essen-
tial. Inferences or presumptions of fraud may be drawn
from facts and circumstances. But such inferences or
presumptions must not be guess work or conjecture but
must be rational and logical deductions from the facts
and circumstances from which they are inferred.
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“Value of property is always a matter of judgment,
and a contract based upon inadequate consideration will
not be set aside for that reason alone, unless, as the
rule is generally stated, the inadequacy is so great as
to furnish of itself convincing evidence of fraud.

“Fraud is never presumed and the party alleging and
relying thereon must prove it. However, what consti-
tutes fraud is a matter of fact in each case. Deception
finds expression in such a variety of ways that courts
have studiously avoided reducing its elements to positive
definitions. Courts content themselves with determin-
ing from the facts in each case whether fraud does or
does not exist, for whatever satisfies the mind and con-
science that fraud has or has not been practiced is
sufficient.” ,

Such opinion also held: “Transactions between cor-
porations having common officers and directors are pre-
sumptively fraudulent and the burden is upon the de-
fendants to sustain the transactions by clear and con-
vincing evidence that they were fair.”

We may assume for purpose of argument only
that the corporations here involved had common officers
and directors. However, such holding aforesaid means
that the burden is upon defendants to go forward with
the evidence after plaintiff has made a prima facie case
and sustain that the transaction was fair, by clear and
convincing evidence. In that connection, we held in
Pike v. Triska, supra: “In an action in which relief is
sought on account of alleged fraud, the existence of a
confidential or fiduciary relationship, or status of un-
equal footing, when shown, does not shift the position
of the burden of proving all elements of the fraud al-
leged, but nevertheless may be sufficient to allow fraud
to be found to have existed when in the absence of such
a status it could not be so found, and thus to have the
effect of placing the burden of going forward with the
evidence upon the party charged with fraud.”

In Price v. Fraser, 119 Neb. 806, 231 N. W. 18, this
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court said: “While the court will closely examine for
possibility of fraud transactions where the directors of
a corporation which purchases property are also directors
in the corporation which sells the same, such sale, how-
ever, is not unlawful and not void, but voidable only,
and will be set aside only after a finding that the finan-
cial interest of such directors are such that they could
not have honestly performed their duties as directors
of the selling corporation. Such a sale will not, then,
be set aside if made in good faith and for an adequate
consideration. City Trust Co. v. Bankers Mortgage Loan
Co., 102 Neb. 532; 14 C. J. 125; 7 R. C. L. 461, sec. 444.”

The trial court in the case at bar found that: “* * *
the individual defendants herein would materially and
substantially benefit financially, if the position of the
plaintiffs was correct and upheld * * *” In that con-
nection, the trial court was correct, because the record

- discloses without factual dispute that if $167,259 for
the value of Woodmen Central’s alleged agency force
was recovered by plaintiffs for themselves and said
company, then the seven individual defendants herein
would benefit generally in varying amounts, totalling
$56,256.01, and other stockholders, members of their fam-
ilies, and business associates would benefit generally
in the total amount of $58,918.18, making a total benefit
of $115,174.19. In that situation, it would be entirely
illogical to say that the financial interests of such de-
fendants was such that they could not have honestly
performed their duties as officers and directors in mak-
ing and approving the reinsurance agreement, which
deprived them of such benefits.

Woodmen Accident, now known as Woodmen Acci-
dent and Life Company, was a mutual insurance com-
pany organized in 1890. From 1915 to 1954 its corporate
name was Woodmen Accident Company. It originally
engaged in the sale of accident insurance, but sickness
and life insurance has also been sold by it since 1954
when its corporate name was changed to Woodmen
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Accident and Life Company, and as such it is a defendant
herein.

Woodmen Central Assurance Company, a mutual in-
surance company hereinafter called Woodmen Assur-
ance, was organized in 1916 under the name of Central
Health Company. It originally engaged in the sale of
sickness insurance and sold life insurance since 1944.
Its corporate name was amended to be Woodmen Cen-
tral Assurance Company some years prior to its merger
with Woodmen Accident and Life Company, effective
December 31, 1954,

Cornbelt Life Insurance Company, a stock insurance
company, was organized prior to 1932 and engaged in
the sale of life insurance wholly within the State of
Nebraska until 1936. It was then reorganized by A. E.
Faulkner and associates, who became stockholders, but
its corporate name was changed to Woodmen Central
Life Insurance Company, and it was admitted in nine -
additional states in which Woodmen Accident was al-
ready admitted and had established an agency force
who were selling accident insurance for Woodmen
Accident and sickness insurance for Woodmen Assur-
ance. Prior to its reorganization in 1936, Cornbelt Life
Insurance Company had been in serious financial diffi-
culty. Its surplus was impaired; it had no agents for
sale of insurance; and it had actually ceased to sell in-
surance by direction of the Nebraska Department of
Insurance. Following the addition of $73,000 of capital
through A. E. Faulkner and associates and others, and
the change of the name from Cornbelt Life Insurance
Company to Woodmen Central Life Insurance Company,
the Woodmen Accident Company permitted it to jointly
use the agency force of Woodmen Accident together
with Woodmen Assurance in states where Woodmen
Central had entered to sell life insurance. On December
31, 1954, the life insurance in force with Woodmen
Central was reinsured with Woodmen Accident under
a reinsurance agreement, and Woodmen Central retired
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from business and was dissolved by vote of its stockhold-
ers. Plaintiffs and the individual defendants are stock-
holders in Woodmen Central, which is also made a de-
fendant herein. The primary controversy in the trial
court and here is whether or not a value of $167,259
for alleged agency force of Woodmen Central should
have been included in the purchase price fixed in the
reinsurance agreement.

Defendants Edwin J. Faulkner, president, Richard L
Spangler, secretary, and Walter S Henrion were officers
and directors of Woodmen Central and at the same
time were officers and directors of Woodmen Accident.
Defendants Richard W. Faulkner and Joseph A. Spangler
were directors of Woodmen Central and of Woodmen
Accident. Defendants Victor L. Toft and Ervin F.
Rucklos were not directors of Woodmen Accident but
were officers and directors of Woodmen Central, and in
February 1955, after its dissolution, they became di-
rectors of Woodmen Accident, but that is not controlling
here. See Rettinger v. Pierpont, supra.

Plaintiffs are stockholders in Woodmen Central and
own a total of 30 shares out of 19,491 shares of stock
outstanding. Plaintiff Peters, the only plaintiff who ap-
peared at the trial and testified, owned 10 shares, and
other plaintiffs owned 20 shares. The individual de-
fendants, their families, and associates owned 13,422
shares of stock in Woodmen Central, and if the sum of
$167,259 as value of agency force had been added to
the consideration paid by Woodmen Accident to Wood-
men Central, then $115,174.19 of that amount, or $8.581
per share would have been added to the liquidation
value of stock owned by defendants, their families, and
associates, with only $257.43 added to the liquidation
value for the total of 30 shares owned by plaintiffs.

For a number of years prior to 1954, Woodmen Assur-
ance, Woodmen Central, and Woodmen Accident, as
separate legal entitles, operated under an arrangement
known as “Woodmen Group,” under which they oc-
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cupied offices in the same office building, but generally
the combined personnel, equipment, and facilities oper-
ated on a functional basis. Expenses identified as that
of a company were separately charged and paid directly
by that company. Other expenses for the joint benefit
of any two or all said companies were apportioned on
an equitable basis. Salaries of officers were separately
fixed and paid by each company. The same agents sold
for all three companies but were licensed separately to
write insurance for each company which paid the com-
missions and renewal commissions of such agents and
contributed its proportionate share of their expenses.
However, in the 10 states in which Woodmen Central
was admitted to sell insurance within 1 year after its
reorganization in 1936, Woodmen Accident had 745 li-
censed agents. Of this number, Woodmen Central in-
itially chose to license 303 of such agents to also write
life insurance in those states. Its agents continued to
write accident and sickness insurance for Woodmen
Accident and Woodmen Assurance. About 18 years
later, on December 31, 1954, when Woodmen Central
reinsured its life insurance with Woodmen Accident,
Woodmen Central had 321, or about the same number
of agents licensed to write life insurance for it. Those
agents were the same agents as had been licensed for sell-
ing accident and sickness insurance for Woodmen Acci-
dent and Woodmen Assurance, now merged and known as
Woodmen Accident and Life Company. The principal
earnings of such 321 agents in 1954 came from com-
missions earned from the sale of accident and sickness
insurance as agents of Woodmen Accident and Woodmen
Assurance. Some 53 of its agents had no earnings
whatever in 1954 from Woodmen Central; 231 had total
earnings of less than $600 in 1954 from Woodmen Cen-
tral; and only 15 had total earnings of $3,000 or more
in 1954 from Woodmen Central. All but 2 of those 15
were agents for Woodmen Accident prior to commencing
the sale of insurance for Woodmen Central in 1936. In
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the year 1954, Woodmen Accident issued 39,415 policies,
or 91.36 percent, and Woodmen Central issued 3,724 poli-
cies, or 8.64 percent. The principal income from Wood-
men Accident in 1954 was $7,670,701, or 82.06 percent,
and from Woodmen Central was $1,677,016, or 17.94
percent. Such figures as to Woodmen Accident also in-
clude the policies issued and premiums received by
Woodmen Assurance, in view of the fact that the merger
of those two companies did not occur until December
31, 1954.

Early in 1954, preparatory steps were taken with a
view to reorganization of the three Woodmen insurance
corporations, and a contract was let for the construction
of a new home office building. Measures were taken
to effect the consummation of a merger between Wood-
men Accident and Woodmen Assurance, and same was
consummated under the name of Woodmen Accident and
Life Company. At about the same time, preparations
were made for the consummation of a reinsurance agree-
ment between Woodmen Accident and Woodmen Cen-
tral, which transaction is directly involved here.

In that connection, on December 31, 1936, Woodmen
Central had a surplus deficit of $34,797.61, if provision
were made for surplus notes, and in each year there-
after until December 31, 1948, said company continued
to show a year-end surplus deficit after provision for
surplus notes. A true surplus commenced to accumu-
late in 1949, but only reached an amount of any con-
sequence when in the fall of 1953 surplus noteholders
surrendered their notes for conversion into common
stock of Woodmen Central, in conformity with options in
said notes. Even then, Woodmen Central’s surplus ac-
count was not sufficient to enable the company to be
admitted in a number of states. In view of the com-
pany’s surplus condition, no dividends were ever de-
clared on the stock of Woodmen Central from 1936
through 1954, and evidently none could be declared in
the near future without risk to financial soundness of
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the business. Thus, many stockholders desired to be
paid for their stock and use the money for their own
enterprises. Sale of insurance by the company had
declined substantially through each year of 1952 fo
1954, inclusive. Rates and mortality tables had been
changed, and competition became more intense. Also,
the close relationship between the two mutual companies
and Woodmen Central required a precise and careful
allocation of expenses which otherwise was not accept-
able to the insurance departments of some states. For
such reasons, the directors of Woodmen Accident estab-
lished a director’s committee on March 4, 1954, herein-
after called “Requartte committee” for reorganization,
with instructions to investigate the possibility and feasi-
bility of making an offer to reinsure Woodmen Central’s
life insurance and evaluate its assets in order to con-
summate a reinsurance agreement whereby Woodmen
Accident would reinsure Woodmen Central’s insurance
and said company would be dissolved. The Requartte
committee consisted of H. J. Requartte, a lawyer with
many years of legal, executive, and business experience
in the insurance field; Burnham Yates, president of the
Tirst National Bank in Lincoln, with many years of ex-
perience in investment fields; George P. Abel, with
many years experience in the building, material, con-
struction, and insurance business; Thomas C. Woods,
a lawyer with many years of experience in the legal, in-
surance, and business field; Walter W. White, a lawyer
who was publisher of the Lincoln Star and had a wide
experience in the business field including the purchase
and merger of corporations; and Thomas H. Wake, presi-
dent of Jones National Bank in Seward. Such committee
consisted of more than a clear majority of the board of
directors of the Woodmen Accident, and did not in-
clude any person who had any interest in or who was
either an officer, director, or stockholder in Woodmen
Central. At a later date the directors of Woodmen
Central appointed a committee consisting of Victor L.
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Toft, a businessman with many years of experience in
the insurance field, who had full knowledge of Wood-
men Central’s affairs ever since it began operations in
1936, and Ervin F. Rucklos, a lawyer with years of ex-
perience in the insurance and business field. Neither
Victor L. Toft nor Ervin F. Rucklos had any financial in-
terest in or was either an officer or director of Wood-
men Accident. The purpose of such committee was to
study and consult with each other and the Requartte
committee with regard to said proposed reinsurance
agreement, and to assist in determining whether such
agreement should be approved and accepted by Wood-
men Central’s stockholders. All of the committeemen
aforesaid will be called by their last names.

Requartte was elected chairman of Woodmen Acci-
dent’s reorganization committee but became ill in August
1954, and Yates became acting chairman. Prior thereto,
such committee had largely completed certain of its
purposes, including the merger of Woodmen Accident
and Woodmen Assurance, and the change of Woodmen
Accident’s corporate name to Woodmen Accident and
Life Company, and an enlargement of its powers to en-
gage in the life insurance business. In addition, Mr.
Haight, an Omaha consulting insurance actuary, had
been employed by the Requartte committee and had
made studies connected with valuation of the affairs
and life insurance business of Woodmen Central. His
basic valuation, which did not include any separate al-
lowance to be made or paid for an agency force of Wood-
men Central, had been mailed to Requartte on May 25,
1954, and Requartte on June 4, 1954, had mailed a copy
of Haight’s report thereof to one Tiffany, a Chicago con-
sulting insurance actuary, for analysis and comment.
Such analysis and comment by Tiffany on Haight’s valu-
ation was mailed back to Requartte on August 13, 1954.
Tiffany’s formula for the valuation was somewhat dif-
ferent from that of Haight and it recommended placing a
valuation on an agency force of Woodmen Central. On
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September 8, 1954, Yates, as acting chairman of the
Requartte committee, arranged a conference in Chicago
with Tiffany and Haight to consider and discuss Haight’s
basic valuation study of May 25, 1954, and Tiffany’s
comment and report thereon of August 13, 1954. At
that time, Yates was not informed of the true facts with
relation to Woodmen Central’s agency situation, and no
information was furnished Tiffany or Haight with regard
thereto. Thereafter, on September 11, 1954, Yates wrote
Tiffany to confirm his understanding of the discussion
at the Chicago meeting, and Tiffany verified same by let-
ter September 17, 1954. Yates’ letter, as summarized,
stated that Haight had not included anything in his
calculations as a valuation for a Woodmen Central agency
plant, but Tiffany seemed to feel that it would be proper
and desirable to include same, and that failure to do
so might be a weakness in the transaction. Haight, upon
his return from Chicago, prepared a memorandum to
Yates in which he theorized upon values that might be
added if an agency force value was to be included, as
suggested by Tiffany.

Yates then wrote to H. Lewis Reitz, Raymond R.
Haffner, and B. B. Gribble, hereinafter called by their
last names, all of whom were expert insurance actuaries
or executives with different insurance companies, in-
viting them to come to Lincoln for a conference with
the Requartte committee and Haight on September 20,
1954, in conformity with prior arrangements theretofore
made by president Edwin J. Faulkner. Prior to coming
to Lincoln, various studies and reports, including those
of Haight and Tiffany, were sent to such actuaries, who
studied them, then attended a September 20, 1954,
meeting with Yates, Abel, Wake, and Haight. Thereat
certain changes were agreed upon and embodied in a
letter from Haight to Yates dated September 21, 1954.
There no information was made available to the actu-
aries with regard to Woodmen Central agency back-
ground and interrelation with Woodmen Accident and
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Woodmen Assurance, and the valuation of agency force
was made on the basis that would ordinarily be made
for a company with an agency force of its own. Haight
then made a revised valuation study dated September
30, 1954, to carry out conclusions reached by the con-
sulting actuaries at their meeting on September 20,
1954, which reflected, among other revisions, a proposed
value of $167,259 to be added for Woodmen Central
agency force. That revised valuation study was pre-
sented to the Requartte committee, and Yates made a
written report to the directors of Woodmen Accident on
October 15, 1954, approving such revised valuation.
Thereafter, on October 25, 1954, members of the
Requartte committee met with Haight and officers of
Woodmen Accident, where Yates went over, step by
step, the report and proposal developed as a result of
deliberation with the consulting actuaries on Septem-
ber 20, 1954. When Yates reached the agency value
proposal, a question was raised whether that was a
proper value, that is, whether a value could properly be
placed upon agency force. The officers of the Woodmen
Accident pointed out the fact that agents licensed to
place their life insurance with Woodmen Central were
men who were Woodmen Accident agents; that they
drew a majority of their earnings from that company,
which had recruited and developed their opportunity
to earn through such company; that they were all orig-
inally licensed to represent that company; that they re-
garded themselves as that company’s agents; that it was
impossible for Woodmen Central to give Woodmen Acci-
dent that which it already had; and that under the cir-
cumstances, Woodmen Central would not have been
able to deliver the services of those agents to Woodmen
Accident or to any other company. There Abel, a mem-
ber of the Requartte committee, said: “We can’t pos-
sibly include in this offer a separate consideration for
agency plant,” and after full discussion, with all pres-
ent participating, it was unanimously concluded and
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agreed that Woodmen Accident’s offer should not include
any separate value for agency plant.

In this trial, Yates testified that he had not consulted
with any officers of either company prior to October 15,
1954, with regard to the subject matter of the commit-
tee’s report of that date, and that after the explanation
given at the October 25, 1954, meeting with reference
to the agency situation, it was his business judgment and
that of the rest of the committee, after hearing the facts
presented, that they could not ascribe a value to agency
plant and that he, Yates, could not in good conscience in-
clude any such value in the offer to Woodmen Central.
White testified that it was his judgment that Woodmen
Central had nothing to deliver to Woodmen Accident as
an agency plant. Abel testified, “It occurred to me that
they didn’t have, the Woodmen Central Life didn’t
possess, anything that we already didn’t have, and I
didn’t see how we could justify paying anying for it.
* * % T made up my mind that they had nothing, the
company they were going to buy, as far as the agency
force was concerned didn’t have anything that wasn’t
already possessed” by Woodmen Accident. It was then
unanimously agreed that such was the fact and that no
allowance should be included for agency force. Haight,
the actuary, having attended that meeting and hearing
the factual discussion and that decision, then agreed
therewith.

At conclusion of the October 25, 1954, Requartte com-
mittee meeting, Yates prepared a “Memorandum for the
File,” which summarized at length the factual situation
and disclosed the reasons for the decision made at such
meeting that no value for agency plant could be in-
cluded in Woodmen Accident’s offer. The reasons in
substance were that the agency organization of Wood-
men Accident and Woodmen Central were identical in
states where the latter operated; that Woodmen Acci-
dent could not appropriately assign a value to an agency
plant of Woodmen Central when Woodmen Accident al-
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ready enjoyed the representation of that same agency;
that Woodmen Central had nothing to sell that Woodmen
Accident did not already possess; and that a separate
consideration to be paid for agency plant could not be
supported.

In the afternoon of October 25, 1954, the Requartte
committee held a special meeting in Requartte’s home,
where Yates, Requartte, Abel, Wake, and Woods were
present, which constituted a quorum of the Woodmen
Accident board, with all members of the Requartte com-
mittee present except White. There the proposed offer to
purchase the furniture, fixtures, equipment, and supplies
of Woodmen Central, and to reinsure its life insurance
business without any separate allowance or payment for
agency force, was authorized to be made to Woodmen
Central. A copy of the minutes of such meeting appears
in the record.

After March 4, 1954, when the Requartte committee
was appointed, Toft and Rucklos, who later became
members of Woodmen Central’s reorganization commit-
tee, were kept informed of the developments regarding
valuation studies of the life insurance business of Wood-
men Central. On October 18, 1954, the president of
the company wrote them that there would be a formal
proposal made of a reorganization agreement by Wood-
men Accident, which should be considered by them
as a committee not later than Tuesday, October 26, 1954.
Toft and Rucklos had no connection officially or other-
wise with Woodmen Accident, and as a committee for
Woodmen Central they were to make recommendations
to a meeting of its board of directors scheduled for 3
p. m., October 26, 1954. Within a day or two after Oc-
tober 18, 1954, Toft and Rucklos had received for ex-
amination and study, and had studied, every document,
including every report, letter, and memorandum per-
taining to values, including agency force, which had
been in the hands of the Requartte committee and Wood-
men Accident between May 25, 1954, and September
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30, 1954; and on October 25, 1954, they were notified
of the decision made that day that the offer to be made
Woodmen Central did not include a separate considera-
tion for agency force. Toft and Rucklos conferred over
the telephone on October 22 and 25, 1954, and met for a
conference at 2 p. m., October 26, 1954, to determine
what their recommendation would be to the full board of
Woodmen Central’s directors with regard to Woodmen
Accident’s proposal. Following the conference, the en-
tire board of directors of Woodmen Central met as
scheduled at 3 p. m., on October 26, 1954, to consider
the report of Toft and Rucklos, whereat among other
documents the “Memorandum for the File” prepared by
Yates, as heretofore mentioned, was presented and
considered, and decision was made by the directors con-
cerning the exclusion of any value for agency force.
The proposed reinsurance agreement was also presented
and discussed, together with a report of Toft and
Rucklos, recommending acceptance of Woodmen Acci-
dent’s offer, and the directors, with full knowledge of
the facts, then unanimously voted to approve and ac-
cept Woodmen Accident’s offer. In doing so, without
including the separate amount of $167,259 for agency
force, as had been earlier considered during negotiations;
each director of Woodmen Central who had voted took a
substantial reduction in the amount he would receive
as a stockholder in Woodmen Central.

Toft had theretofore continuously served Woodmen
Central since January 28, 1936, as an officer and di-
rector, and he had at all times since had full and ac-
curate knowledge of the affairs of Woodmen Central
during the succeeding years. He testified that in good
conscience he could not approve that a value should be
included for agency force which was of such a nature
that it would be impossible to attach a value to it; that
having lived with the situation for some 18 years, he
was fully conscious of the exact nature of the agency
force; that no agency force could possibly be delivered
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to Woodmen Accident or to any other company; that
he had a high regard for the integrity and judgment of
Haight and Gribble, and faith and confidence in the
business integrity and acumen of officers of the two
companies; and that in view of the substantial stock-
holdings of officers and directors of Woodmen Central,
it would be incredible that they should accept about
$100,000 less than they could have received had their
consciences permitted them to put a valuation on agency.
force. Upon being asked his reason for not employing
other lawyers for the committee, he replied that it was
a business matter and not a legal matter, and that he
had every confidence in William Aitken with whom
he had worked for some 18 years. In that connection,
it will be remembered that Requartte, Woods, White,
and Rucklos were also lawyers who gave their services
during the transaction prior to this litigation, and that
thereafter other counsel also appeared for different de-
fendants whose interests plaintiffs claim were adverse.
Toft was asked why the committee did not seek offers
from other insurance companies. In such respect he
testified, and his testimony is substantially corroborated,
that shopping of an insurance company on the market is.
a very detrimental thing and most destructive of the
integrity of such a company. Rucklos testified that he
approved the Woodmen Accident offer without any value
for agency plant because his opinion was that under
the circumstances it had no agency which could be de-
livered to Woodmen Accident.

One Harold A. Reise, a consulting actuary of Chicago,
testified in a deposition offered by plaintiffs that the
agency force of Woodmen Central was unusually good
from the standpoint of persistency; that in evaluating the
assets of a stock life insurance company it was proper to
place a separate value on its agency force; and that
Haight’s calculations contained in his later report were
appropriate, but that his valuation of agency force at
$167,259 was a minimum one. He testified that his in-



884 NEBRASKA REPORTS [VoL. 170
Peters v. Woodman Accident & Life Co.

formation was obtained from a review of certain de-
scribed documents and exhibits appearing in the record,
interrogatories submitted, and answers thereto, and an
examination of the 1957 edition of Best’s Unique Manual
Digest with reference to Woodmen Central’s progress,
capital surplus, and assets, but he admitted that nothing
he learned therefrom entered into his judgment or
opinion. It is sufficient to say that the exhibits and
documents which he reviewed to arrive at his judgment
or opinion therein did not disclose the background of
the agency situation and relations heretofore set forth.

Reitz, an insurance executive from Houston, Texas,
called as a witness by defendants, testified that in his
original consideration of a value for agency force on
September 20, 1954, he had not been furnished infor-
mation with regard to the background of the agents or
agency force, the method of licensing agents, or their
relation with Woodmen Accident, and other facts per-
taining thereto; that his suggested valuation of agency
force made at the conference with Haight, Haffner,
Gribble, and Yates on September 20, 1954, was made on
the basis that Woodmen Central had an independent
agency organization which was its property; and that
having received a copy of the “Memorandum for the
File” from Woodmen Accident, which disclosed that its
committee had excluded a separate agency force valua-
tion and given reasons therefor, he agreed with the con-
clusions therein, and said, “Well, as it is outlined here
in the light of these circumstances, I think the valu-
ation committee was correct in omitting a valuation
for agency organization.”

Haffner, an insurance actuary, called as a witness for
defendants, testified that at the initial conference of
September 20, 1954, they made the valuation on the
basis that would ordinarily be made for a company with
an agency plant of its own, but that having been in the
courtroom and heard the facts, and having read the
“Memorandum for the File” dated October 25, 1954,
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he agreed with the report, the opinion given by Reitz,
and the judgment of the Requartte committee and the
board of directors of Woodmen Central that a separate
valuation for agency force should be excluded. In other
words, he testified that he had changed his original opin-
ion as expressed in the September 20, 1954, conference
report, after additional facts became known to him
during the trial.

Gribble, an insurance actuary called by defendants,
also testified that he had no information as to the back-
ground and relations with regard to the agency force on
September 20, 1954, and that with such additional facts
made known to him during the trial, including the
«“Memorandum for the File” on October 25, 1954, he
approved and agreed with the conclusions that value
for agency force should not be included in Woodmen
Accident’s offer. Plaintiffs attempted to impeach his
testimony in rebuttal, but his credibility was a question
for the trial court.

On November 3, 1954, a joint application was filed
by Woodmen Accident and Woodmen Central with the
Department of Insurance seeking approval of their re-
insurance agreement. A copy thereof, together with
certified copies of resolutions of the board of directors
of each company authorizing such action and approving
the agreement, were attached to the application. On or
about the same date, copies of every document or memo-
randum, including all correspondence that in any way
related to the insurance transaction and the manner in
which the purchase price was arrived at, all of which
we_have heretofore mentioned, were delivered to and
tiled with the Department of Insurance in support of
such joint application.

The Director of Insurance then caused an investi-
gation and examination to be made and assigned two
department actuarial examiners to investigate the value
of the insurance and assets of Woodmen Central. They
did so and made a report thereof to the Director on
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November 10, 1954, wherein they approved the pro-
posed reinsurance agreement.

On November 12, 1954, thereafter, the Director signed
an order approving the proposed reinsurance agree-
ment, subject to the approval of the policyholders of
Woodmen Accident and the stockholders of Woodmen
Central, at meetings to be held by them for the purpose
of considering the proposed reinsurance agreement.

On December 21, 1954, the Director filed a supple-
mental and final order finding that approval had been
made by the policyholders of Woodmen Accident and
the stockholders of Woodmen Central, as required in
his order of November 12, 1954, and that the reinsur-
ance was effective in accord with its terms. No ap-
peal was taken either from the order of November
12, 1954, or from the order of December 21, 1954, made
by the Director of Insurance.

In that connection, on November 19, 1954, the presi-
dent of Woodmen Accident wrote and mailed postpaid, a
letter to every stockholder of record in Woodmen Cen-
tral, notifying them that there would be a special meet-
ing of such stockholders on December 20, 1954. A copy
of the original order of the Department of Insurance,
the reinsurance agreement, and a form of proxy were
enclosed. The president’s letter contained detailed in-
formation concerning the reinsurance proposal; the re-
tirement of the company from the insurance business;
the proposed liquidation of Woodmen Central; and the
reasons for such proposals. The letter set forth in de-
tail the basis of the purchase price and the manner in
which it was computed, together with an estimate of
the proposed total dollar consideration for the insur-
ance in force, as of December 31, 1954, and the value of
the furniture, fixtures, equipment, and supplies, to-
gether with the estimated amount of liquidating divi-
dends of about $50 per share which would be realized
and paid to the stockholders. In that connection, a
total of $55 per share had been declared and largely
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‘paid out to the stockholders of Woodmen Central as the
first two liquidating dividends when plaintiffs’ action
was filed. The president’s letter specifically pointed out
that Woodmen Central’s investment in agency force
«¥ % * ijg not believed to be a recoverable item which
could be reflected in the consideration proposed in the
Reinsurance Agreement,” which shows that it was not so
reflected.

Out of a total of 19,491 shares of outstanding stock of
Woodmen Central, 17,784 shares, or 91.24 percent of
the total stock, were represented in person or by proxy
at the meeting on December 20, 1954, to vote on the re-
insurance proposal made by Woodmen Accident. Ballots
were distributed, and following voting by ballot the
secretary reported that ballots representing 17,784 shares
had been voted in favor of the preamble and resolution
for approval and adoption of the reinsurance agreement,
and that no ballots had been voted against it. In that
connection, plaintiffs complained that language of the
proxy forms mailed to the stockholders was only af-
firmative in character, but no authority is cited in con-
demnation thereof, and under thedcircumstances pre-
sented here, we consider that fact to be of no consequence
in arriving at a decision of the issues presented.

On February 23, 1955, at the first annual meeting of
stockholders of Woodmen Central after the special meet-
ing of December 20, 1954, some 16,061 shares of stock
were represented in person or by proxy out of a total
of 19,491 outstanding shares. The minutes of the De-
cember 20, 1954, meeting were there read, ratified, con-
firmed, and approved unanimously after the president
had presented and read a detailed report on corporate
actions taken during the preceding year; details of
consummation of the reinsurance agreement; the pro-
posed withdrawal of Woodmen Central from states in
which it had been operating; and a proposal to dis-
solve and distribute assets of the company, which re-
port was thereupon approved and adopted unanimously
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by vote of all stockholders represented, and same was
ordered filed with the minutes of the meeting. Rucklos,
after a discussion of the effect of the reinsurance agree-
ment and the future of the company, moved that the
company be dissolved and that a special meeting of the
board of directors be held to further that action on the
same date. His motion was adopted unanimously by the
stockholders, and the directors were reelected by unani-
mous vote of the stockholders. Plaintiff Peters was
present at that meeting, but testified that he stood pat
and did not vote. At said special meeting of the di-
rectors held on that same date they adopted a resolu-
tion declaring it advisable for the company to be dis-
solved and calling a special meeting of stockholders for
March 28, 1955, to take action on the proposal to dis-
solve. At such special meeting on March 28, 1955, there
were 17,581 shares of stock represented in person and
by proxy out of 19,491 shares outstanding, and the reso-
lutions for dissolution of the company and for a partial
distribution of $25 per share as first liquidating divi-
dends payable to stockholders July 1, 1955, were car-
ried unanimously.”y In addition to the usual notice of
that meeting by the secretary, a letter from the president
was enclosed, detailing the action that was to be con-
sidered at the meeting relating to dissolution and liquida-
tion and the amount of liquidating dividends contem-
plated. A copy of that letter was attached to the min-
utes of the meeting. Plaintiff Peters was not present
at that meeting.

At the annual meeting held on February 21, 1956,
there were 17,260 shares of stock represented in person
or by proxy. Thereat the minutes of the last annual
meeting of the stockholders held on February 23, 1955,
and the minutes of the special meeting of stockholders
held on March 28, 1955, were read, presented, ratified,
confirmed, and approved by unanimous vote of all stock-
holders present or represented, and directors were re-
elected by unanimous vote of said stockholders. Plain-



VoL. 170] JANUARY TERM, 1960 889
Peters v. Woodman Accident & Life Co.

tiff Peters was also admittedly present at that meeting,
but testified that he stood pat and didn’t vote. There
the president again made a detailed report of actions
taken during the preceding year with reference to the
dissolution of the company, distribution of the first
liquidating dividend of $30 a share on June 18, 1955,
distribution of a second dividend of $25 a share on Feb-
ruary 15, 1956, and a proposed deferment of the final
dividend distribution until final clearance could be ob-
tained concerning income tax obligations. He also re-
ported upon examination of the company, and the rein-
surance agreement by the Department of Insurance,
and such report was attached to the minutes of the
meeting.

On September 22, 1955, following the annual meeting
on February 23, 1955, and the special meeting on March
28, 1955, but prior to the annual meeting of February
21, 1956, plaintiff Peters wrote the Woodmen Accident
requesting additional information. regarding the rein-
surance transaction. The president replied on Septem-
ber 27, 1955, summarizing the transaction, advising
him that he would ultimately receive about $60 a share
for each of his 10 shares of stock upon completion of
liquidation, and offering to discuss the matter further
with him and answer any question at any mutually con-
venient time. In the meantime, plaintiff Peters never
has surrendered his stock or accepted payment of his
dividends. In that connection, defendants alleged that
by reason of the foregoing alleged affirmative action
taken by Peters, he was estopped to maintain this action;
that plaintiffs’ ownership of stock constituted a trifling
interest which will not sustain the action; and that by
failure to make timely demand, laches had barred plain-
tiffs’ action. There are authorities from this and other
jurisdictions which give defendants some reason to make
such claims, but we prefer to put final decision on other
grounds. In that connection, we conclude that the evi-
dence is overwhelmingly clear and convincing that the
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reinsurance agreement was fair, just, and adequate in
every material respect; that there was no fraud, de-
ception, concealment, or misrepresentation of fact or
overreaching, plan, scheme, or conspiracy to cheat or
defraud the stockholders of Woodmen Central or said
company, or practiced in connection with consummation
of the reinsurance agreement; and that prior to its con-
summation plaintiffs and all other stockholders of Wood-
men Central and the Department of Insurance as well
were given full, true, complete, and adequate informa-
tion and notice concerning every material step involved
in the proposed reinsurance agreement, including no-
tice and information that no separate and additional
amount was included in the consideration proposed in
the reinsurance agreement for agency force of Wood-
men Central because it never had any separate agency
force deliverable by it as such to Woodmen Accident
or to any other purchaser of its insurance or assets.

In that connection, plaintiffs argued that actuaries
Reitz, Haffner, and Gribble, as witnesses called by de-
fendants, had changed their stories concerning valua-
tion of the agency plant and that such testimony should
be discredited as a matter of law and disregarded. We
do not agree. The record discloses that their previous
approval of report or memorandum containing or pro-
posing inclusion of a separate agency valuation was
predicated upon an erroneous assumption and without
having full information regarding the related agency
facts. As witnesses at the trial, they simply explained
that situation and testified that upon having learned
of the facts with relation to the agency force, they had
changed their opinions and agreed that a separate agency
valuation should have been excluded from the consid-
eration proposed in the reinsurance agreement. This
is not a case wherein a party without reasonable ex-
planation testified to facts materially different con-
cerning a vital issue than had previously been testified
to by him under oath in another action, the change
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clearly being made to meet the exigencies of the pend-
ing action which may require that the evidence be dis-
credited as a matter of law and disregarded. Author-
ities relied upon by plaintiffs are entirely distinguish-
able. The law applicable here appears in 98 C. J. S,
Witnesses, § 621, p. 636, whereat, citing authorities, it is
said: “Where evidence of a witness’ prior evaluation
of certain property, inconsistent with its present esti-
mate, is introduced, the witness may explain the circum-
stances of his former evaluation and state why he now
testifies: differently.” ) '

‘At most, the report or memorandum previously ap-
proved by Reitz, Haffner, and Gribble were only extra-
judicial statements which were not conclusive but might
be -explained, rebutted, or contradicted, and thereafter
given such weight as the trier of facts deemed them
entitled. See Dorn v. Sturges, 157 Neb. 491, 59 N. W.
2d 751. : . C

For reasons heretofore stated, we conclude that the
judgment of the trial court should be and hereby is
affirmed. All costs are taxed to plaintiffs. : )

- AFFIRMED.

Harry C. DAvis, APPELLANT, V. JAMES KEITH WALKER

ET AL., APPELLEES,
104 N. W. 2d 479

Filed July 29, 1960. No. 34704.

1. Constitutional Law. Sections 81-347 and 81-348, R. R. 8. 1943,
are not unconstitutional as in violation of Article I, section 25,
Constitution of Nebraska.

2. Licenses. Prior to enactment of sections 81-347 and 81-348,
R. R. S. 1943, which became effective September 18, 1955, there
was no specific remedy for recovery of money paid out for
the purchase of securities and interests issued, sold, exchanged,
or transferred in violation of the Blue-Sky Law, and no recovery
can be had under said sections for the value of consideration

" paid for securities and interests purchased prior to the date
said statutes became effective.
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3. Licenses: Statutes. Sections 81-347 and 81-348, R. R. S. 1943,
created a specific remedy which did not exist at common law.
As a general rule statutes will not be understood as effecting
any change in the common law beyond what is clearly indicated,
and statutes in conflict with the common law must be strietly
interpreted.

4. Corporations: Licenses. Sections 81-347 and 81-348, R. R. S.
1943, do not expressly purport by their language to make offi-
cers and directors of a corporation liable simply because they
are officers and directors, but said statutes did not change their
preexisting corporate responsibilities and duties in handling the
affairs and transacting the business of the corporation.

5. Corporations. As a general rule, directors of a corporation may
not delegate their corporate responsibilities and duties as di-
rectors to others and avoid liability therefor, and since a corpo-
ration has no thought or will of its own, its every act is the
act of those who are running it.

An officer or director of a corporation occupies a fi-
duciary relation to the corporation and its stockholders. He
is treated by courts of equity as a trustee, and every violation
by a trustee of a duty required of him by law, whether willful
and fraudulent or done through negligence or arising through
mere oversight or forgetfulness, is a breach of trust.

Where the duty of knowing facts exists, ignorance
due to neglect of duty on the part of an officer or director of
a corporation creates the same liability as actual knowledge
and a failure to act thereon, and where fraud is committed by
a corporation it is time to disregard the corporate fiction and
hold the persons responsible therefor in their individual capacity.

8. Corporations: Licenses. Generally, an officer or director of a
corporation who participates directly or indirectly for the use
and benefit of himself or the corporation in the issue, sale,
exchange, or transfer of securities or interests by the corporation
without having first obtained from the Department of Banking
a permit to do business as a broker or salesman, as required by
provisions of the Blue-Sky Law, is personally liable under the
provisions of sections 81-347 and 81-348, R. R. S. 1943.

ArpEAL from the district court for Lancaster County:
Harry R. ANKENY, JUDGE. Affirmed in part, and in part
reversed and remanded with directions.

Max Kier, for appellant.

Barney, Carter & Buchholz, Nate C. Holman, and
Muffly & Snyder, for appellees.
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Heard before MEeSsMORE, YEAGER, CHAPPELL, WENKE,
and BosrLaucH, JJ.

CHAPPELL, J.

Plaintiff, Harry C. Davis, brought this action against
defendants, James Keith Walker, Dennis H. Sexson,
Rock H. Castellano, Michael E. Layon, W & M Oil
Company, a Nebraska corporation, and Wyoming Oil
Company, a Delaware corporation, seeking recovery
under the provisions of sections 81-347 and 81-348, R.
R. S. 1943, which became effective September 18, 1955,
and are a part of an act known as the Blue-Sky Law.

Plaintiff’s amended petition alleged in substance that
defendants, except Wyoming Oil Company which merged
with W & M Oil Company on June 21, 1956, and there-
by assumed all debts, liabilities, and duties of whatso-
ever kind or nature of W & M Oil Company, did sell,
issue, exchange, and transfer to plaintiff in Nebraska
certain Wyoming stocks, securities, and interests in
five separate transactions, designated as 3-a to 3-e in-
clusive, in violation of sections 81-302 to 81-346, R. R.
S. 1943, because defendants never did possess licenses
and permits from the Department of Banking of this
state authorizing them to do business as brokers or
salesmen. Plaintiff also alleged that he never received
any income or recovery from any such stocks, securities,
and interests; that the total consideration paid by plain-
tiff to defendants therefor was $9,450; and that he com-
plied with section 81-348, R. R. S. 1943, by depositing
with the clerk of the district court for the use and
benefit of defendants all such stocks, securities, and
interests received by plaintiff from defendants. Plain-
tiff’s prayer was for a finding that the aforesaid alle-
gations were true; that defendants were liable to plain-
tiff for $9,450 with interest from the respective dates
of the transactions; or for such sum as equity shall de-
termine to be due.

Defendants Walker, W & M Oil Company, and Wy-



894 NEBRASKA REPORTS [Vor. 170
Davis v. Walker

oming Oil Company answered, denying generally but
admitting merger of the two oil companies prior to the
institution of this action as alleged, and alleging that
plaintiff purchased a 2 percent working interest in an
80-acre drill site lease known as State of Wyoming B
lease, but alleged that such transaction was negotiated
at plaintiff’s special instance and request without solici-
tation by defendants. The last allegation is not sup-
ported by the evidence and is entirely immaterial in
any event. Their prayer was for judgment in their favor
and recovery of costs.

Defendant Castellano answered, denying generally and
alleging that he never sold, issued, exchanged, or trans-
ferred to plaintiff any securities or interest therein in vio-
lation of the statutes as alleged; that he never expressly
or impliedly authorized or appointed any person to act as
broker or salesman or to negotiate for the issue, sale,
exchange, or transfer of any securities within the State
of Nebraska; that he had no notice or knowledge of the
publication of any advertisement by defendant corpora-
tions; that he had not been a director of either corpo-
ration for more than 2 years before commencement of
plaintiff’s action, which was barred by the statute of
limitations; and that the statutes relied upon by plain-
tiff were unconstitutional in certain respects which
were not presented or argued in said defendant’s brief.
His prayer was for dismissal, recovery of costs, and
equitable relief.

Defendant Layon answered, admitting the merger of
defendant corporations as alleged, but denying -gen-
erally and alleging in substance the same allegations as
appear in Castellano’s answer. Layon also alleged that
plaintiff had not complied with the provisions of section
81-348, R. R. S. 1943, because he failed and refused to
deposit with the clerk of the district court the securities
described in transactions 3-a, 3-b, and 3-c of plaintiff’s
petition. He further alleged that plaintiff, with the in-
tent of securing financial gain, induced and assisted in
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inducing persons to purchase securities not exempt un-
der section 81-312, R. R. S. 1943, and did receive there-
for financial gain without being first licensed as broker
or salesman, as required by statute, therefore plaintiff
was not entitled to seek relief in equity. In connection
with the last allegation, we find no competent evidence
in this record to sustain such contention. Defendant
Layon’s prayer was for dismissal, recovery of costs, and
equitable relief.

Plaintiff’s replies to each of the foregoing answers
were general denials of allegations appearing in de-
fendants’ answers, except such as admitted the allega-
tions of plaintiff’s petition. Requests for admissions
were served upon defendants and filed, together with
answers thereto, and the cause was tried to the court
whereat evidence was adduced and a judgment was
rendered. The judgment found that service was had
on all defendants except Dennis H. Sexson who is thus
not primarily involved here; that between August 18,
1955, and March 21, 1956, plaintiff purchased certain
securities from defendant, W & M Oil Company, now
merged with Wyoming Oil Company, except only a
promissory note dated March 21, 1956, for $1,500, rep-
resenting a loan from plaintiff to W & M Oil Company,
which was in default and for which Wyoming Oil Com-
pany was liable to plaintiff. The judgment found, how-
ever, that plaintiff’s right to recover consideration paid
by him for the securities was based upon equitable re-
scission and that the authority prescribed in section
81-348, R. R. S. 1943, required restitution of the exact
securities purchased. It then found that plaintiff had
failed to make restitution of the securities described in
his petition or deposit same with the clerk of the dis-
trict court for the use and benefit of defendants. For
such reason the court found the issues generally against
plaintiff and in favor of defendants and each of them
with respect to recovery of the consideration paid for
such securities, except that plaintiff should have judg-
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ment against Wyoming Oil Company, successor to W
& M Oil Company, upon the promissory note aforesaid,
for $1,500 with interest at 5 percent from March 21,
1956, and costs of the action. Judgment was rendered
accordingly, and plaintiff’s petition was dismissed as
to defendants Walker, Castellano, and Layon, with re-
covery of costs by each such defendant from Wyoming
Oil Company.

Plaintiff’s motions for new trial were overruled, and
he appealed, assigning in substance and effect that the
findings and judgment of the trial court were errone-
ous and contrary to the evidence and law, “except only
as to the award of judgment on the promissory note.”
We sustain the assignment to the extent and in the
manner hereinafter set forth, after trial de novo under
rules too well established to repeat.

Section 81-347, R. R. S. 1943, provides: “Any person,
except a person who shall have obtained from the De-
partment of Banking a permit to do business as a broker
or salesman, who shall within the State of Nebraska
sell, issue, exchange, or transfer any security or inter-
est therein in violation of sections 81-302 to 81-346, shall
ke liable to the purchaser of the security for the value
of the consideration paid by the purchaser less the
amount of any income or recovery received thereon.”
In that connection, it is proper to point out here that
the record is conclusive that plaintiff did not ever re-
ceive “any income or recovery” from the securities
involved.

The terms “security” or “securities” are defined by
section 81-304, R. R. S. 1943, and the shares of stock
and undivided interests here involved are admittedly
included in such definitions. The same section sepa-
rately provides that: “The term ‘person’ or ‘persons’
shall include every corporation, partnership, joint stock
company, declaration of trust association and every other
character of association, and every individual, whether
such corporation, partnership, joint stock company or
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association is foreign or domestic, and irrespective of
‘whether such individual is a resident or nonresident of
this state.” The section also provides that the term
“issuer” means and includes “* * * every person, both
real and corporate who, as maker or issuer, or in. the
name or names of whom, or upon the responsibility or
liability of whom, securities are proposed for issue, are
issued, have been issued, or hereafter are issued.”
Section 81-348, R. R. S. 1943, provides: “An action
to enforce liability as provided in section 81-347 must
be commenced within three years after the date of the
sale, issuance, exchange, or transfer of the security and
may be brought in any county in which the cause of
action or some part thereof arose, or in any county
where the defendants, or some one of the defendants,
resides or may be summoned. Such an action shall
be heard and determined by the court as an ‘action in
equity. At the time such an action is commenced, the
plaintiff shall deposit with the clerk of the district court
for the use and benefit of the defendant the security
involved in the action.” In connection with the last
sentence, we conclude that plaintiff complied there-
with in every respect, and that the trial court errone-
ously held otherwise. The evidence is conclusive that
plaintiff so deposited every exact material instrument
representing the securities involved which had been
received by him. Any evidence adduced by defendants
with relation thereto was equivocal and is incredible
when viewed in the light of positive evidence and un-
disputed facts appearing in this record. Also, contrary
to defendants’ contentions, plaintiff was not required
to deposit his own assignments of the securities back
to defendants or to offer to make good any loss defend-
ants may have suffered as a result of their unlawful
transactions. This is also a proper place to point out
that section 81-331, R. R. S. 1943, which provides for a
2-year statute of limitations, deals with distinguishable
matters, and that the limitation of 3 years provided in
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section 81-348, R. R. S. 1943, and applicable here, has
not barred plaintiff’s action. We also point out here
that the constitutional validity of the Blue-Sky Law
and provisions therein, comparable with those at bar,
have generally been upheld by state and federal courts
in cases too numerous to cite. It is sufficient to simply
cite Annotation, 87 A. L. R., pages 45 to 60, and au-
thorities cited and discussed therein. We hold that
sections 81-347 and 81-348, R. R. S. 1943, are not un-
constitutional as in violation of Article I, section 25,
Constitution of Nebraska, as presented and argued by
defendant Layon. Authorities cited and relied upon
by him are entirely distinguishable.

At the outset we start with the admitted fact that
neither W & M Oil Company nor its successor Wyoming
Oil Company, which by merger assumed all debts, lia-
bilities, and duties of W & M Oil Company, ever had
any license or permit from the Department of Bank-
ing of this state to issue, sell, exchange, or transfer in
this state any shares of stock or working interests in
oil or gas drill sites in Wyoming or ever had any licenses
cr permits to operate as brokers or salesmen. Also,
no individual defendant ever had any license or per-
mit from the Department of Banking authorizing him to
issue, sell, exchange, or transfer in this state any such
stock or securities. As a matter of fact, such licenses
and permits were admittedly withdrawn or entirely
denied. In that connection, defendant Walker was pres-
ident and director of both such corporations at all times
here involved. Defendant Layon was a director and
officer of W & M Oil Company from October 3, 1955,
to April 15, 1956. Defendant Castellano was a director
and officer thereof from April 30, 1955, until November
30, 1955. Also, they were all shareholders in W & M
0Oil Company, and were paid salaries by said corporation
as officers thereof.

The first transaction, designated as 3-a, upon which
plaintiff sought recovery of $950, occurred on August
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18, 1955, when he executed a contract agreement to
purchase and purchased in Nebraska.from W & M Qil
Company a 1 percent working interest in a described
drill site oil lease known as “Lucian Robinson #1”
located in Wyoming. Plaintiff paid therefor $750 by
check dated August 18, 1955, and payable to W & M
Oil Company, which payment was receipted for on the
.same date by letter, signed “W & M Oil Co., J. K.
Walker President,” wherein it was recited that it cov-
ered “the purchase of a 1% interest in the Lucian Rob-
inson #1, located in Crook County, Wyoming.”

It appears that an operating agreement was not de-
livered to plaintiff until September 26, 1955, and there-
after plaintiff paid $200 on November 25, 1955, covering
his share of the estimated cost of completion of drilling
a well on the Lucian Robinson No. 1 lease. Also, on
that date plaintiff was sent a letter acknowledging re-
ceipt from him of his check for said $200 “covering the
estimated cost of completion,” which letter was signed
“W & M Oil Company, Michael E. Layon, Vice Presi-
dent.” However, the purchase and sale transaction was
complete on August 18, 1955, prior to September 18,
1955, the effective date of sections 81-347 and 81-348, R.
R. S. 1943. In that connection, this court held in Savor-
elli v. Stone, 168 Neb. 419, 96 N. W. 2d 222, that: “Prior
to the enactment in 1955 of sections 81-347 and 81-348,
R. R. S. 1943, there was no specific remedy for recovery
of money paid out for the purchase of securities sold
in violation of the Blue-Sky Law.” Since plaintiff relies
exclusively thereon, we conclude that he cannot recover
on his first alleged transaction, designated as 3-a, be-
cause the purchase was actually made and completed
prior to the date said sections became effective.

The second transaction, designated as 3-b, upon which
plaintiff sought to recover $1,500 and interest, occurred
on September 28, 1955, when he executed a contract
agreement to purchase and purchased in Nebraska from
W & M Oil Company a 2 percent working interest in a
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described 160-acre drill site oil lease known as Moore
No. 1, subject to a 1214 percent override, in Crook
County, Wyoming. For such interest plaintiff paid
$1,500 on September 30, 1955, which was receipted for
by “W & M Oil Company, J. K. Walker, President,” on
October 3, 1955.

The third transaction, designated as 3-c, upon which
plaintiff sought recovery of $1,500 and interest, also
occurred on September 28, 1955, when plaintiff executed
a contract agreement to purchase and purchased in Ne-
braska a 2 percent working interest in a described 80-
acre drill site oil lease known as Wyoming B, subject
to a 1214 percent override, in Crook County, Wyoming.
For such purchase plaintiff paid $1,500 on September 30,
1955, which was receipted for by “W & M Oil Company,
J. K. Walker, President,” on October 3, 1955. In that
connection, transactions 3-b and 3-c are related in that
they both occurred on September 28, 1955, and two
adjustments were subsequently made by reducing the
override from 1215 percent to 4 percent in both trans-
actions 3-b and 3-c¢, and by giving plaintiff a 2 percent
interest in a 160-acre lease site, instead of an 80-acre
lease site, in the third transaction, 3-c, “as a compensa-
tion for your (plaintiff’s) patience” as said, when on
January 19, 1956, W & M Oil Company, J. K. Walker,
president, mailed to plaintiff assignments of his interest
theretofore purchased as adjusted, together with an ex-
planation thereof. In that connection, we call attention
to the fact that defendant Layon was not a director or
officer when the foregoing purchases were originally
made and completed, and he is not liable as such upon
transactions 3-b and 3-c.

The fourth transaction, designated as 3-d, upon which
plaintiff sought recovery of $4,000 and interest, involved
the admitted purchase by him in Nebraska of 1,000 shares
of W & M Oil Company stock on or about December
14, 1955. In that connection, on December 15, 1955,
plaintiff gave W & M Oil Company his note for $4,000,
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upon the back of which was endorsed “Rec’d. Payment
$400 DHS Balance — $3600.00 W & M Oil Co. by J. K.
Walker.” Such $400 was paid by plaintiff’s check dated
December 14, 1955, payable to W & M Oil Company,
which check bore the notation “Payment on Stock.”
On January 19, 1956, plaintiff paid W & M Oil Com-
pany $1,600 by check payable to it. On January 31,
1956, W & M Oil Company billed plaintiff for a
$2,000 balance due for his purchase of said stock,
and on March 2, 1956, plaintiff paid same by check pay-
able to W & M Oil Company and received a receipt for
“Total Balance Due.” On February 8, 1956, W & M
Oil Company, by J. K. Walker, president, wrote plain-
tiff at his home in Beatrice advising him of a five to
one stock split by W & M Oil Company whereby for his
1,000 shares plaintiff became the owner of 5,000 shares.
The letter said in part, “We are looking forward to greater
expansion and growth of our Company.” On August
16, 1956, following a merger of the two corporations,
J. K. Walker, president of Wyoming Oil Company, is-
sued and delivered to plaintiff 7,500 shares of its stock
in lieu of plaintiffs W & M Company stock, thereby
giving plaintiff five free 500-share stock certificates.
We also point out that Castellano never was a director
or officer of Wyoming Oil Company and was not a di-
rector or officer of W & M Oil Company when transac-
tion 3-d originated and was completed, and he is not
liable as such upon transaction 3-d.

In that connection, this record discloses that on Sep-
tember 19, 1957, an information was filed by the State
of Nebraska in the district court for Gage County, charg-
ing in count IV thereof: “That James Keith Walker did
on or about December 14, 1955, in Gage County, Nebras-
ka willfully and unlawfully sell certain securities con-
sisting of 1,000 shares of capital stock of the W & M
Oil Company, a corporation, without having secured
from the Department of Banking of the State of Ne-
braska a permit to do business as a broker or salesman.”
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The charge admittedly related to the sale of the same
stock as that sold to plaintiff in transaction 3-d. There-
after, on September 25, 1957, said defendant appeared
in open court with counsel, was duly arraigned, entered
a plea of guilty to count IV, was found guilty as charged,
was put on probation for 3 years, and was duly sentenced
by the court to pay a fine of $1,000 and costs. Further,
on February 16, 1957, a petition was filed in the district
court for Lancaster County, entitled “State of Nebraska,
ex rel. the Department of Banking of the State of Ne-
braska, J. F. McLain, Director, Relator vs. James Keith
Walker, Harold E. Kistner, and Wyoming Oil Company,
Respondents,” seeking to enjoin respondents who had
not been licensed as brokers or salesmen from further
violating the Blue-Sky Law of Nebraska by issuing,
selling, and exchanging or offering to sell or exchange
in Nebraska securities consisting of shares of the capi-
tal stock of Wyoming Oil Company, and other securities
including undivided fractional working interests in oil
and gas leases located on land in Wyoming. Thereafter,
on April 11, 1957, after a hearing whereat evidence was
adduced by the parties, a permanent injunction was
rendered, granting the relief sought by relator.

The fifth transaction, designated as 3-e, upon which
plaintiff sought recovery of $1,500 and interest, involved
a loan to W & M Oil Company evidenced by a promissory
note dated March 21, 1956, for $1,500, payable to plain-
tiff at Beatrice, Nebraska, 1 year after date with interest
at 5 percent, and signed W & M Oil Company by J. K.
Walker, president, D. H. Sexson, secretary. The Iloan
was made by plaintiff because Walker informed him
that the company needed money. The $1,500 loan was
paid to W & M Oil Company by plaintiff’s check payable
to it and dated March 21, 1956. In that connection,
on March 21, 1956, W & M Oil Company, J. K. Walker,
president, wrote plaintiff a letter enclosing the com-
pany’s note for $1,500, and informing him that he had
the privilege in connection therewith of having his
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choice to select and purchase “up to 3% interest in any
lease that we drill in which we are selling interests * * *
after the test has been drilled” and “within sixty (60)
days after the well has been put on production,” which
purchase would then be applied “against the principal
of this note.” Plaintiff never accepted such offer or
made any such selection or choice, and there is no evi-
dence that any well was ever thereafter put on produc-
tion.” The trial court awarded plaintiff a judgment
against Wyoming Oil Company for recovery upon that
transaction, and no appeal was taken therefrom.

There can be no doubt that defendants Wyoming Oil
Company and James Keith Walker are liable to plain-
tiff upon transactions 3-b, 3-c, and 3-d. The primary
question here is whether or not Castellano is liable as
officer and director upon transactions 3-b and 3-c, and
whether or not defendant Layon is liable as officer and
director upon transaction 3-d, bearing in mind that ad-
mittedly Castellano was a director of W & M Oil Com-
pany from April 30, 1955, until November 30, 1955, and
Layon was a director from October 3, 1955, until April
15, 1956. Also, both such defendants were shareholders
in and vice-presidents of W & M Oil Company and
they drew salaries as such therefrom until they no longer
served as directors.

As early as June 11, 1955, counsel for W & M Oil
Company wrote a letter, saying: “With reference to
our discussion of the other day, you must be certain
that the corporation does not sell shares of its stock
pending the qualification of the issue which has been
submitted to the S.E.C. * * * A number of questions
have been asked that must be answered to the satisfac-
tion of the Commission and I would hope it could be
cleared for offer sometime soon. It is my understand-
ing that all offerings so far submitted for the sale of un-
divided (fractional) working interests in the various
leases have been accepted by the S.E.C. I hope that
we may obtain a similar clearing from the Department
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of Banking in Nebraska. Even though the company
may not agree with some of the technical requirements
of ‘government’ they must be met.” Counsel then wrote
on the face of that letter in his own hand that it should
be placed “with minute book or other records.”

The minutes disclose that on October 3, 1955, at 10
a. m,, a special meeting of stockholders in W & M Oil
Company was held with 90,000 out of 100,000 shares
outstanding represented, whereat Walker, Sexson, Cas-
tellano, and Layon were present and were elected di-
rectors. There president Walker reviewed the activi-
ties of the company since the last meeting of stockhold-
ers, and called upon Castellano to report on prospects of
the new field which seemed to have been opened up,
and Castellano advised that he was preparing a detailed
report of the Wyoming land to be mailed to each share-
holder and interest-holder. The articles of incorporation
and by-laws were then voted to be changed in particulars
unimportant here.

Also, the minutes disclose that on October 3, 1955,
at 2 p. m., a special meeting of the board of directors
was held with Walker, Sexson, Castellano, Layon, and
counsel present. There president Walker presided and
discussed recent acquisitions of leases in Wyoming,
Colorado, and Oklahoma, and asked for approval of ar-
rangements to purchase leases from one Ed Moore on
described land in Crook County, Wyoming, and the tak-
ing over of a government lease in Florida. Discussion
was then had concerning the fact that most acquisitions
of the past had been had in the name of the company,
but that by side arrangement several employees who
participated in the promotions had interests in them,
and upon advice of counsel it was unanimously deter-
mined that all future deals should be entered into in
the name of and for the sole benefit of the corporation.
The amendments of the articles and by-laws approved
by the shareholders on October 3, 1955, at 10 a. m., were
read, approved, and adopted. Thereupon Walker was
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elected president with a salary fixed at $800 a month;
Castellano was elected vice-president, geological, with a
salary fixed at $400 a month; Layon was elected vice-
president, land, sales and development, with a salary
fixed at $400 a month; and Sexson was elected secretary-
treasurer, with a salary fixed at $400 a month. Also,
counsel for the company was retained at a salary of $350
a month, and after considerable discussion, sales com-
missions were fixed at 20 percent as fair and proper.
The then situation with the Department of Banking was
discussed, and it was determined that every effort should
be carried on to obtain the necessary licenses and per-
mits, and counsel then stated that no sales should be
made until they were obtained.

The minutes disclose that at a special meeting of the
board of directors on December 6, 1955, Walker, Sexson,
Layon, Castellano, and counsel were present, and the
minutes of the preceding meeting were read and ap-
proved. There counsel outlined charges which the state
had brought against one of the company’s representa-
tives, and pointed out the seriousness thereof. He stated
that further meetings were scheduled with the Depart-
ment of Banking with respect to its refusal to approve
the offerings, and warned that no sale thereof should be
attempted under any circumstances until approved. In
answer to a question about offerings in Missouri, counsel
advised that with limited exceptions, so long as S.E.C.
clearance had been obtained, they might so proceed in
Missouri, but not to exceed the limitation. There also
Castellano’s resignation previously submitted was ac-
cepted, effective November 30, 1955.

The minutes disclose that a special meeting of the
board of directors was held on January 6, 1956, with
Walker, Sexson, Layon, and counsel present, together
with Castellano, who was no longer a director but serv-
ing as geologist. There the minutes of the last meet-
ing were read and approved and discussion was had of
the problems facing the company because of failure to
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receive sufficient sums of money from time to time. It
was determined that president Walker should send out
a bulletin describing the stock split of W & M Oil Com-
pany and renew his request of the need for payment of
drilling completion costs. Counsel there advised that
the Department of Banking had denied all requests for
approval and licenses; stated that no one employed by
the company was authorized to sell securities or work-
ing interests in Nebraska; cautioned that severe penalties
could be imposed for violation of that requirement; and
stated that any future offerings would have to be sub-
mitted to the state before sales could be made. There,
among other things, it was resolved that Layon, as vice-
president, should have the same authority to sign, exe-
. cute, and acknowledge any and all instruments as the
president of the corporation was theretofore authorized to
execute, including execution of certificates of capital
stock of the corporation, except that in executing and
signing checks or drafts drawn against the bank ac-
count of the company, they should require the names
of Walker and Layon in addition to the name of the
corporation. There also Layon offered to transfer to
the company Wyoming holdings owned by him having
an estimated value of $48,000 for the one-half interest
owned by the company in Copan Oil Field leases in
Oklahoma, and president Walker stated that such of-
fer would be submitted to the owners of the other half
interest for their consideration.

Thereafter, on January 9, 1956, counsel wrote an-
other letter to Walker, president, and W & M Oil Com-
pany, pointing out again that as advised by the Director
of the Department of Banking of Nebraska, the statutes
prohibited the solicitation or exchange of securities un-
less the salesman is licensed to do so, which was con-
clusive as far as stock sales are concerned; that for such
reason they should reconsider their method of opera-
tion; and that they could not sell any of the Wyoming
deals to Nebraska persons unless and until new ones
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were submitted for approval in this state. He also said:
“Since you have indicated that one or two sales were
made in Nebraska * * * I suggest that the persons to
whom those sales were made would, under the law,
be entitled to return their interests and receive back the
money paid for them. And, make certain that no future
sales are made to Nebraska people of any Wyoming in-
terest or stock in the company.”

The minutes disclose that at a meeting of the board
of directors on March 10, 1956, Walker, Layon, Sexson,
and counsel were present. There the minutes of the
last meeting were read and approved and the exchange
of a one-half interest in the Copan lease to Layon, as
proposed by him on January 6, 1956, was ratified and
approved, and counsel advised Layon that it would be
improper for him to compete with the company in de-
velopment of his personal properties, especially while
he was receiving a salary from the company, which
Layon promised he would not do. Counsel advised also
that something must be done about litigation pending
against the company and liquidation of a judgment al-
ready obtained by one named person in North Platte.

The minutes disclose that at a meeting of the board
of directors on March 24, 1956, Walker, Layon, Sexson,
and counsel were present, and the minutes of the meeting
of March 10, 1956, were read and approved. There Layon
tendered his 1% percent working interest in Moore
Well No. 1, and drill block located in Crook County,
Wyoming, in full settlement of an advance of $1,500,
which had been made to him by W & M 0Oil Company on
October 5, 1955, just 2 days after he first became a di-
rector. His proposal was accepted and placed in the
minute book. A prepared financial statement of W &
M Oil Company from September 1, 1955, through March
15, 1956, was received in evidence. It shows a total
gain of $146.37 after payment of listed salaries and ex-
penses, and listed income from oil operations, rental
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income, discount taken, sundry income, loans, and sales
of 3,630 shares of stock.

The minutes disclose that at a meeting of the board
of directors on April 17, 1956, Walker, Sexson, Layon,
and counsel were present. Castellano was also present
but admittedly he was not then a director. There
Layon’s previously-submitted resignation, effective April
15, 1956, was accepted, and a resolution was adopted
directing the president and secretary to meet with
Layon and effect a fair settlement of the division of
property interests held by him, and that they should
also meet with Castellano and make a similar settle-
ment and division with him.

The minutes disclose that at a meeting of the board
of directors on May 21, 1956, Walker and Sexson were
present, together with Layon who was not then a di-
rector. There president Walker offered a proposed
agreement for the merger of W & M Oil Company and
Wyoming Oil Company. Same was approved, together
with a resolution calling a special meeting of the stock-
holders for June 21, 1956, to approve or disapprove the
merger. Such was thereafter so approved, and a copy
of the merger agreement and appointment of Walker
as resident agent for Wyoming Oil Company were filed
in the Secretary of State’s office.

Contrary to contention of the defendants, there is no
competent evidence in this record that the stocks and
securities involved here were exempt from operation
of the Blue-Sky Law.

Sections 81-347 and 81-348, R. R. S. 1943, created a
specific remedy which did not exist at common law.
See Savorelli v. Stone, supra. It is the general rule that
statutes will not be understood as effecting any change
in the common law beyond what is clearly indicated, and
statutes in conflict with the common law must be strictly
interpreted. See, Strauel v. Peterson, 155 Neb. 448, 52
N. W. 2d 307; Platte Valley P. P. & I. Dist. v. County
of Lincoln, 163 Neb. 196, 79 N. W. 2d 61.
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The two sections of the statute aforesaid do not ex-
pressly purport by their language to make officers and
directors of a corporation personally liable simply be-
cause they are officers and directors thereof. Be that
as it may, such statutes did not change the preexisting
responsibilities and duties of officers and directors of
a corporation in handling its affairs and transacting its
business. In that connection, as long ago as Ashby v.
Peters, 128 Neb. 338, 2568 N. W. 639, 99 A. L. R. 843,
this court concluded that directors of a corporation may
not ordinarily delegate their corporate responsibilities
as directors to others and avoid liability therefor; that
directors are held to that degree of care which men of
common prudence take of their own concerns; that a
corporation has no thought or will of its own, and its
every act is the act of those individuals who are running
it; that where the duty of knowing facts exists, ignor-
ance due to neglect of duty on the part of a director
creates the same liability as actual knowledge and a
failure to act thereon; and that where fraud is com-
mitted by a corporation, which is the situation in the
case at bar, it is time to disregard the corporate fiction
and hold the persons responsible therefor in their in-
dividual capacities. See, also, Ashby v. Peters, 124 Neb.
131, 245 N. W. 408. We have also concluded that an
officer or director of a corporation occupies a fiduciary
relation towards the corporation and its stockholders,
and is treated by courts of equity as a trustee; and that
every violation by a trustee of a duty required of him
by law, whether willful and fraudulent, or done through
negligence, or arising through mere oversight or for-
getfulness, is a breach of trust. Whaley v. Matthews,
134 Neb. 875, 280 N. W. 159; Rettinger v. Pierpont, 145
Neb. 161, 15 N. W. 2d 393.

In 47 Am. Jur., Securities Acts, § 46, p. 598, citing
many authorities, it is said: “The general principle that
a director or officer of a corporation does not incur per-
sonal liability for its torts merely by reason of his offi-
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cial character and is not liable for torts committed by
or for the corporation unless he has participated in the
wrong has been incorporated by express terms in some
of the statutes providing for personal liability of direc-
tors and officers of a corporation which issues or sells
securities in violation of statutory requirements. Most
. statutes of this type condition the personal liability of
a corporate director or officer upon his personally par-
ticipating, or aiding in any way, in making the illegal
sale. The same principle is applied where personal lia-
bility of a corporate director or officer for an illegal
sale of securities is predicated upon statutes which con-
tain no express provisions as to the personal liability
of such director or officer.” See, also, 53 C. J. S,
Licenses, § 77, p. 785, citing authorities.

In the case at bar, defendants Walker, Layon, and
Castellano, while acting as officers and directors, not
only should have known but they actually did know
beyond preadventure of a doubt that W & M Oil Com-
pany never had any license or permit to operate as a
broker or salesman or to issue, sell, exchange, or trans-
fer in Nebraska any security or interest in Wyoming,
as here involved, and that no officer or salesman of
said company had any license or permit to do so. It is
true also, from evidence heretofore set forth, that said
defendants, while officers and directors, not only had
the duty to be responsible for the transactions involved
but also they participated both directly and indirectly
in the illegal transactions for the use and benefit of the
W & M Oil Company and themselves as shareholders
and officers, and they received payment of their salaries
as such officers at least in part from the proceeds of
such transactions. In that connection, Wyoming Oil
Company, by its merger with W & M Oil Company,
as “constituent companies” assumed all of the debts,
liabilities, and duties of W & M Oil Company.

For reasons heretofore stated, we conclude that plain-
tiff cannot recover upon the first transaction, desig-
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nated ‘as 3-a, and that the judgment of the trial court
against defendant, Wyoming Oil Company upon the
fifth transaction, designated as 3-e, should be affirmed.
Onthe other hand, we conclude that plaintiff is en-
fitled fo recover as against defendants Walker, Castel-
lano, and Wyoming Oil Company as prayed upon the
second and third transactions, designated-as 3-b and
3-c, and that plaintiff is entitled to recover as against.
defendants Walker, Layon, and Wyoming Oil Company
as prayed upon the fourth transaction, designated as
3-d. -

In such respects as aforesaid, the judgment of the
trial court should be and hereby is affirmed in part
and reversed in part, and the cause is remanded with
directions to render judgment for plaintiff in conform-
ity with this opinion. All costs in this court are taxed
to defendants, James Keith Walker and Wyoming, Oil
Company.

: . AFFIRMED IN PART, AND IN PART REVERSED

AND REMANDED WITH DIRECTIONS.

ANTONIN SEMRAD ET AL., APPELLEES, V. FRANTISEK SEMRAD
ET AL., APPELLEES, STATE OF INEBRASKA,

INTERVENER-APPELLANT.
104 N. W. 24 338

Filed July 29, 1960. No. 34786.

1. Escheat. An escheat upon a failure of heirs, under section
76-401, R. R. S. 1943, vests the title to the escheated lands in
the state on the death of the owner. Action by the state for
a judicial determination that such an escheat has vested is
not required. : -

The words “failure of heirs,” contained in such statute,
mean an absence of heirs competent to take by descent or devise.

3. Courts: Descent and Distribution. The probate court in the
settlement of an estate has jurisdiction to find and determine
who are the heirs of a decedent, and to make incidental orders
with reference thereto necessary to administer the estate,
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In so doing the court has no jurisdiction to determine the
title to real estate, nor adverse claims involving the title to
real estate.

4. Officers. The Attorney General of this state has no authority
to waive the rights of the state in its property or to bind the
state by consenting to its alienation.

5. Partition: Parties. A decree for the partition of real estate in
which the owner thereof is not made a party is absolutely void
and it may properly be set aside at or after the term at which
it was entered.

APPEAL from the district court for Saline County:
STANLEY BaRTOS, JUDGE. Reversed and remanded.

Clarence S. Beck, Attorney General, and Richard H.
Williams, for intervener-appellant.

John E. Mekota, Dredla & Dredla, and Clarence C.
Kunc, for appellees.

Gerald J. Hallstead, referee pro se.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosraucH, JJ.

CARTER, J.

This is an appeal by the State from a judgment of
the district court for Saline County dismissing its peti-
tion in intervention in a partition suit by which it sought
an order confirming the escheat of certain lands to
the State that were involved in such proceeding.

The record shows that James Semrad died intestate
in Saline County, Nebraska, on September 14, 1954.
He was a widower at the time of his death and he left
no issue or parent surviving. He left surviving a num-
ber of heirs all of whom were nonresident aliens re-
siding in Czechoslovakia. The lands in question do not
lie within the corporate limits of any city or village,
or within 3 miles thereof, and are not therefore within
the exception contained in section 76-414, R. R. S. 1943.

Section 76-401, R. R. S. 1943, provides: “Upon the
failure of heirs, the title shall vest at once in the state,
without an inquest or other proceedings in the nature of
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office found.” It is further provided by section 76-402,
R. R. S. 1943: “Aliens and corporations not incorpo-
rated under the laws of the State of Nebraska are pro-
hibited from acquiring title to or taking or holding any
land, or real estate, or any leasehold interest extending
for a period for more than five years or any other
greater interest less than fee in any land, or real estate
in this state by descent, devise, purchase or otherwise,
except as provided in sections 76-403 to 76-405.” This
section precludes a nonresident alien from acquiring
or taking any title or interest in lands in this state by
descent, devise, purchase, or otherwise, except as to
such lands as are within the exceptions provided in
the act. State v. Toop, 107 Neb. 391, 186 N. W. 371,
Metzger v. Metzger, 108 Neb. 613, 188 N. W. 229. We
point out that there is no evidence in the record of a
treaty between the United States and Czechoslovakia
affecting the rights of the parties.

By escheat is meant a reversion or forfeiture of prop-
erty to the state upon the happening of a designated
chance event or default. It is one of the incidents of
state sovereignty and it cannot be surrendered unless
the intention to do so is clearly and unequivocally ex-
pressed. A failure of heirs is ordinarily the event which
brings about an escheat to the state, but others may
be provided by statute. The law of escheat must be
complied with strictly, otherwise it will not be en-
forced. It seems clear, under the provisions of section
76-401, R. R. S. 1943, that, on the death of a citizen
who leaves only alien kindred, his real property that is
not within any of the exceptions specified by statute
reverts to and vests in the state at the death of such
citizen without the necessity of affirmative legal action
as evidenced by the words “without an inquest or other
proceedings in the nature of office found.”

After the death of James Semrad a petition for the
appointment of an administrator of his estate was filed
on October 28, 1954. An administrator was duly ap-
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pointed and, on August 7, 1958, a decree of final settle-
ment was entered by the county court of Saline County.
By this decree the heirs of James Semrad were deter-
mined and the residence of each shown to be in Czecho-
slovakia. The decree further provided that said lands
should be assigned subject to the laws of the state re-
quiring that such lands be sold by such alien heirs
within 5 years from September 14, 1954, the date of the
death of James Semrad.

The record further shows that the Attorney General
of Nebraska was served with notice of the probate pro-
ceedings. On June 28, 1955, the State by the Attorney
General intervened, asserting a reversion to the State
by escheat. On July 10, 1958, the Attorney General
withdrew the State’s petition in intervention. The con-
tention is advanced that the State lost any rights it may
have had because of the filing and subsequent with-
drawal of the State’s petition in intervention.

There are at least three reasons why this position can-
not be sustained: (1) Because the Attorney General
has no authority to waive the rights of the State or to
consent to the alienation of the vested interest of the
State which it acquired on the death of James Semrad.
State v. Lancaster County Bank, 8 Neb. 218; Chicago,
B. & Q. R. R. Co. v. Hitchcock County, 60 Neb. 722,
84 N. W. 97; Custer County v. Chicago, B. & Q. R. R.
Co., 62 Neb. 657, 87 N. W. 341; Anstine v. State, 137
Neb. 148, 288 N. W. 525; State ex rel. Goodsell v. Tunni-
cliff, 169 Neb. 128, 98 N. W. 2d 710. (2) Because the
real estate escheated and reverted to the State by opera-
tion of law on the death of James Semrad. State ex rel.
Roberts v. Reeder, 5 Neb. 203; In re Estate of O’Connor,
126 Neb. 182, 252 N. W. 826. (3) Because that while
the decree of heirship may properly adjudicate who are
the children or next of kin of the deceased, it does not
determine the title to real estate, and adverse claims in-
volving the title to real estate cannot be litigated in the
proceeding. Fischer v. Sklenar, 101 Neb. 553, 163 N. W.
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861; In re Heirship of Robinson, 119 Neb. 285, 228 N.
W. 852; Edington v. Paulsen, 131 Neb. 198, 267 N. W.
422: Lutcavish v. Eaton, 166 Neb. 268, 89 N. W. 2d 44.

The record further shows that two of the alien heirs
of James Semrad, on June 29, 1959, filed a partition
suit in the district court for Saline County to procure
an apportionment of the land among the foreign heirs
according to their respective interests therein and, in
case an apportionment could not be had without preju-
dice to the rights of such heirs, then for the sale there-
of and a division of the proceeds in accordance with their
respective interests. The proceeding resulted in a sale
of the property to Warren H. Cerny and Joseph F.
Belohlavy for $20,500. The sale was confirmed on Au-
gust 4, 1959. The referee closed the transaction with
the purchasers on September 2, 1959, at which time the
purchase price was paid and deeds delivered. On Sep-
tember 11, 1959, the State by its Attorney General, with
leave of court, filed its petition in intervention assert-
ing that the lands escheated to the State and praying
that the title thereto be quieted in the State. On Sep-
tember 9, 1959, the purchasers moved for an order
vacating the order of distribution in favor of the alien
heirs, which the court sustained on September 22, 1959.
The proceeds of the sale still remain in the hands of
the referee pursuant to such order awaiting the final
determination of the litigation.

Under the authorities hereinbefore cited, the lands
in question escheated to and vested in the State on the
death of James Semrad. The State has not been made
a party to any action having the effect of divesting the
State’s interest therein. We necessarily conclude that
the State is the owner of the lands involved and that the
trial court erred in dismissing its petition in intervention.

It is the contention of the appellees that the words
“upon the failure of heirs,” contained in section 76-401,
R. R. S. 1943, should be literally construed to mean
when there are no heirs irrespective as to whether or
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not they are competent to take as heirs and, where
there are heirs even though they be nonresident aliens,
the title does not vest immediately upon the death of
the owner. We cannot accept this argument. The
words “failure of heirs” contained in section 76-401,
R. R. S. 1943, mean an absence of heirs competent to
take by descent or devise. Construing the applicable
statutes pari materia (sections 76-401 and 76-402, R. R. S.
1943), an alien heir who cannot take by purchase can-
not take by descent or devise. If the Legislature had
intended that an escheat to the state would occur only
when there were no heirs, it would have been a simple
matter to have so stated. By using the term “failure
of heirs,” it clearly meant an absence of heirs capable
of taking by descent or devise.

Appellees further contend the sale of the lands, the
delivery of the deeds, and the payment of the purchase
price before the State asserted its claim of title by
escheat, made the transfer of title by the referee valid.
It is valid, they contend, because of the failure of the
State to take legal action before a sale and conveyance
of the land for value to a competent titleholder. We re-
iterate, however, that no action to establish the vesting
by escheat is required when the case falls within sec-
tion 76-401, R. R. S. 1943. It is only when alien heirs
take some interest in land under the exceptions and
provisos of the act that legal action is required to di-
vest such interest upon a default. This is evidenced by
the fact that section 76-408, R. R. S. 1943, provides
“Whenever any such lands shall revert and escheat to
the State of Nebraska, as provided in sections 76-403,
76-405 and 76-411,” the county attorney shall proceed
against the alien for the purpose of having the for-
feiture declared. Appellees contend, however, that the
original act used the words “as provided in this act”
and that the Revisor of Statutes changed the meaning
of the act in specifying sections 76-403, 76-405, and 76-
411, R. S. 1943, in the 1943 revision. See Laws 1911,
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c. 100, p. 365. The meaning of the act was not changed.
To hold otherwise would render section 76-401, R. R. S.
1943, a meaningless provision. The acts governing
escheats must be construed together and effect given
to each provision if it is possible to do so. Section 76-
408, R. R. S. 1943, clearly refers to the exceptions and
provisos of sections 76-403, 76-405, and 76-411, R. R. S.
1943, and not to section 76-401, R. R. S. 1943, which
provides for the vesting of title in the state without
legal action. In any event, the Legislature reenacted
section 76-408, R. R. S. 1943, in its present form when it
adopted and included the questioned language in a gen-
eral revision of the statutes. McGraw Electric Co. v.
Lewis & Smith Drug Co., Inc., 159 Neb. 703, 68 N. W.
2d 608; Peterson v. Vasak, 162 Neb. 498, 76 N. W. 2d 420.
Appellees rely upon Lord v. Shultz, 115 Neb. 33,
211 N. W. 210, 62 A. L. R. 489, to support the fore-
going contention. In that case a foreign corporation ac-
cepted deeds to 360 acres of land in full payment of a
mortgage which it held on 200 acres of it. The foreign
corporation then conveyed the 360 acres of land to the
plaintiff in the action. It is clear that the title to the
200 acres of land upon which the foreign corporation had
a mortgage could be held by the foreign corporation
under the provisions of section 76-411, R. R. S. 1943,
formerly section 5690, Comp. St. 1922, as the opinion in-
dicates. Appellees contend that the holding of the
conveyance of the 160 acres by the foreign corporation
valid sustains the validity of the conveyance by the
referee in the present case. The situations are not
identical as the appellees contend. There is no provi-
sion in the statutes providing for an immediate vesting
of the title when a foreign corporation purports to take
the title, such as is found in section 76-401, R. R. S. 1943,
upon a failure of heirs. No reference is made to foreign
corporations in that section and necessarily it has no
application to foreign corporations. The case is clearly
distinguishable. :
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Appellees further contend that section 76-612, R. R.
S. 1943, lends support to their contentions. This sec-
tion provides a statutory standard for the examining
of abstracts of title. It provides in part: “Where title
to real estate was held by a foreign corporation or by
an alien and it does not appear from the records that the
state has instituted proceedings to take advantage of the
statutory restrictions on holding of land by such par-
ties and corporation or alien has transferred the title
to one capable of receiving and holding it, the title ex-
aminer should pass the title.” This provision applies to
aliens who obtain an interest in land which is subject
to reversion to the state upon default of statutory con-
ditions attached to the holding of such interest. It does
not even purport to aid a conveyance of title by an
alien who never had any interest in the property which
the alien purported to convey. It will be observed that
as the land in question vested in the State on the death
of James Semrad, the alien heirs never had an interest
in the land and section 76-612, R. R. S. 1943, has no ap-
plication since it in terms relates only to real estate
held by an alien. The section necessarily applies only
to real estate held by alien heirs under the exceptions
and provisos of the escheat statutes.

Appellees contend that the delay of the State in filing
its petition in intervention is fatal to its position. As
we have heretofore stated, appellees had no interest in
the land in question since it vested in the State on the
death of James Semrad, by virtue of section 76-401, R.
R. S. 1943. The attempt of appellees to partition or
sell the land was, reduced to the simplest of statements,
an attempt to partition and sell the property of the
State. The State was not made a party to the partition
suit and the court’s judgment was void. A void judg-
ment may be set aside by the court rendering ‘it at
any time, whether at or after the term at which it ‘was
entered. The judgment for the partition of the land
being void, this court is required to set it aside on ap-
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peal. The judgment of the district court is reversed
and the cause remanded for further proceedings in ac-
cordance with this opinion.
' REVERSED AND REMANDED.

GLENN O. JOURDON, APPELLANT, V. THE COMMONWEALTH
COMPANY, A CORPORATION, APPELLEE,
104 N. W. 2d 681
Filed August 19, 1960. No. 34626.

SUPPLEMENTAL OPINION

ArPEAL from the district court for Lancaster County:
Joun L. PoLk, Junge. On motions for rehearing. See
169 Neb. 482, 100 N. W. 2d 84, for original opinion.
Former opinion modified. Motions for rehearing over-
ruled. Affirmed in part, and in part reversed and re-
manded with directions.

Ewald D. Warnsholz, for appellant.

Ginsburg, Rosenberg & Ginsburg and Norman M.
Krivosha, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BosLAUGH, JJ.

BosLAUGH, J.

A further consideration of this case after the submis-
sion of motions for rehearing has convinced that parts
of the syllabus and opinion reported as Jourdon v. Com-
monwealth Co., 169 Neb. 482, 100 N. W. 2d 84, are in-
applicable to this case and that the following parts of
the syllabus and opinion should be and they are
withdrawn:

1. Paragraphs numbered 1 to 5, inclusive, of the
syllabus.

9. The part of the opinion as it appears in the offi-
cial report above cited concerning the first cause of
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action of the second amended petition of appellant im-
mediately following the quotation from section 8-432,
R. R. S. 1943, on page 488 of the official report, to and
including the first full paragraph near the top of page
494 of the official report.

There should be and is substituted in lieu of the mat-
ter withdrawn as described in paragraph numbered 2
above what is hereafter stated as a part of the opinion
concerning the first cause of action of the second
amended petition of appellant: The principal of each
of the six promissory notes given by appellant to ap-
pellee involved and described in the first cause of action
of the second amended petition of appellant is for a
greater amount than $550. The rate of charges on the
unpaid principal balance until maturity of each of the
notes was the maximum allowed to be charged by an
industrial loan and investment company. Maximum
interest charges were made simultaneously on the ob-
ligations of appellant to appellee existing at the same
time as follows: From April 17, 1954, until June 24,
1954, on notes 1 and 2; from June 24, 1954, until August
3, 1954, on notes 1, 2, and 3; from August 3, 1954, until
August 7, 1954, on notes 1, 2, 3, 4, and 5; from August
7, 1954, until November 15, 1954, on notes 3, 4, and 5;
and from November 15, 1954, until July 26, 1955, on notes
4 and 6.

The district court found concerning the first cause
of action of the second amended petition of appellant
that appellee did not induce or permit appellant to be-
come obligated by more than one contract of loan at the
same time for the purpose of appellee obtaining a higher
rate of charge or interest than would have been per-
mitted if all the obligations of appellant to appellee had
been consolidated into one obligation, in violation of
the applicable statute; that appellee desired to and did
offer to consolidate the obligations of appellant into a
single one but appellant requested and insisted that each
loan be made separately; that the parties were in agree-
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ment on separating the loans appellant had contracted
at various times with appellee; that appellee had no
unlawful intent and purpose interdicted by the applicable
statute in connection with any of the loans involved
herein and there was no violation of law by appellee;
that the loans concerned in this cause were each solicited
by appellant for his benefit and advantage and he can-
not now complain thereof or take advantage of appellee
by reason of acts committed by it at the request of ap-
pellant and for his advantage; and that appellee did not
exact any charges in excess of those prescribed by sec-
tion 8-418, R. R. S. 1943. The judgment of the trial
court was a dismissal of that cause of action of appellant.

The first loan by appellee to appellant was made
April 8, 1954, and it was due June 8, 1954. It was paid
August 7, 1954. The second loan by appellee to ap-
pellant was made April 17, 1954, was due June 17, 1954,
and was paid to appellee August 7, 1954. These two
loans concerned the automobile business of appellant.
The third loan by appellee to appellant was made June
24, 1954. It concerned the nursing home business con-
ducted by appellant. It was due August 24, 1954. Ap-
pellee offered evidence that when the third loan was
applied for and was being negotiated, it proposed that
the previous loans to appellant be consolidated with the
third loan appellant had applied for but appellant as-
serted he wanted to keep the loans separate as the first
two loans mentioned were in reference to his automo-
bile business and the third was a part of his nursing
home activity. Appellee produced evidence that its
transactions with appellant were represented by several
loans and separate notes at his specific request and for
his special accommodation. This does not explain why
appellee had prior to that time taken two separate ob-
ligations of appellant each for more than $550 only
10 days apart, each with maximum interest charges, and
each of which concerned his automobile business. Ap-
pellant testified he did not recall a request by appellee
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to consolidate the loans made to him and that he did not
refuse at any time to make the loans into one obligation.

Appellee says the several loans and a separate note
representing each were made at the request and to
accommodate appellant and not for the purpose of ob-
taining a higher rate of charge than would have been
lawful if they had represented one obligation. The six
notes concerned in the first cause of action each pro-
vided for graduated interest rates at the maximum per-
mitted by law. If appellee had desired a proper arrange-
ment it could have provided for 9 percent interest on any
note executed by appellant during the time a previous
note of his was unpaid. The prohibition of the statute
is not that there shall not be more than one loan during
any period of time but it is that there shall not be
charged 36 percent on the first $50 of unpaid principal
and 18 percent on the next $500 of unpaid principal on
more than one loan at the same time. § 8-418, R. R.
S. 1943. There may be as many contracts of loan at
the same time as the parties desire but the several loans
when considered together must not violate section 8-419,
R.R. S. 1943.

Appellee argues that to be a violation of the statute
it must be found as a matter of fact that the object of
the lender in permitting more than one loan of a single
borrower to exist at the same time was to obtain a
higher rate of interest than would be lawful if there
was but a single obligation. It is true that the statute
prohibits an industrial loan and investment company
from allowing any borrower to become obligated to it
under more than one contract of loan at the same time
for the purpose of obtaining a higher rate of interest
than would be permitted if all the obligations of the
borrower were consolidated into one obligation. A con-
sideration of the acceptance by appellee of six separate
obligations of appellant, each providing for maximum
interest charges and as many as five of them existing
gimultaneously, two of which were made in one month,
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iwo of which were executed on the same day, and all
incurred within a period of less than 9 months, makes
it permissible if not inescapable to find that the obliga-
tions of the borrower were made in that manner be-
cause of the higher rate of interest charged thereon and
realized therefrom. The conceded acts of appellee speak
more convincingly than its explanation of the reason for
the acts. Appellee asserts that the multiple obligations
of appellant were induced by him for his sole benefit
and by his request, solicitation, and direction to enable
him to conveniently carry on his business engagements
and activities and not for the advantage of appellee but
in opposition to the suggestion and desire of appellee
that the obligations be consolidated into one. Appellee
argues that simply splitting loans and charging lawful
rates on each loan if not done to obtain a higher rate
of charge than is permitted by law is not a violation
thereof but to have that effect it is necessary that a
single transaction be divided for the purpose of obtaining
a higher rate of interest. The statute does not prevent
the making of more than one loan to a borrower at the
same time. It does condemn charging maximum in-
terest prescribed by section 8-418, R. R. S. 1943, on
the unpaid principal of more than one loan made to a
borrower and existing at the same time for the pur-
pose of obtaining a higher rate of charge. - The prohibi-
tion of the statute is that the loan company shall not
permit any person to become obligated on more than
one contract of loan at the same time if the purpose
therefor is a higher charge than if there was only a
single. obligation. The statute requires the loan com-
pany to be unyielding to any entreaty of the borrower
that the company violate this prohibition. If the prof-
fered justification offered by appellee in this case is a
valid one, the statute would be, for all practical pur-
poses, ineffective. It could always be claimed when
there were two or more obligations, as it is represented
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in this case, that each loan was made for the purpose
of assisting or accommodating the borrower by com-
plying with his desire and request.

Appellee argues in support of the judgment of dis-
missal by the trial court of the first cause of action of
the second amended petition of appellant that it is
correct because the cause of action was for the recovery
of a forfeiture and a penalty; that any cause of action
therefor accruing more than 1 year before the com-
mencement of this action was required by the statute to
have been instituted, if at all, within 1 year from the
date of the accrual of any cause of action therefor; and
that the alleged cause of action of appellant was barred
by the statute of limitations.

Four of the first five loans made by appellee to ap-
pellant and the notes given by the latter to the former
representing such loans as described and identified in
the first cause of action were paid and fully discharged
by him more than 1 year before the commencement of
this action and not later than November 15, 1954, The
action was commenced by appellant on December 10,
1955. The fourth loan and the note representing it as
described in the first cause of action herein was paid
and discharged on July 26, 1955. The sixth loan and
the note representing it as described in the first cause
of action herein was paid and discharged August 2,
1955. The relevant part of section 25-208, R. R. S. 1943,
states: “The following actions can only be brought
within the periods herein stated: Within one year, * * *
an action upon a statute for a penalty or forfeiture
*x % 0

The argument of appellee in this regard cannot be
accepted. It is contrary to what is said and decided
in Abel v. Conover, post p. 926, 104 N. W. 2d 684,
as follows: “In McNish v. General Credit Corp., supra
(164 Neb. 526, 83 N. W. 2d 1), plaintiff brought a suit
to void an installment loan contract because of excessive
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interest charges therein as limited by section 45-138,
R. S. Supp., 1953, and to recover back the payments
made thereon by the plaintiff. * * * Applicable statutes
are therein cited to the effect that such a loan is void
and that the licensee shall have no right to collect or
receive any principal, interest, or charges on such loan.
This court concluded, from the language used in the
statute, that the Legislature intended that a lender
should have nothing in such a situation and that the
borrower should have a judgment for the payments
made. The effect of the statute as thus construed is
that the purchaser retains the subject of the purchase,
the note given in payment is void and uncollectible, and
the purchaser is entitled to recover back any payments
made thereon. Is the action to recover back the pay-
ments made an action to recover a penalty? We think
not. The suit is not one for the recovery of damages.
It is for the recovery of money actually paid to a li-
censee under a void installment loan which the licensee
under the statute was not authorized to collect or to
receive any payment thereon. * * * Under a statute
making a contract void that is not in compliance there-
with, and providing that it is unlawful to collect or
receive payments thereof, an action to recover payments
unlawfully received is not an action to recover a pen-
alty. It is simply an action to recover money had and
received, having none of the attributes of an action for
the recovery of a penalty.”

The entire last paragraph of the opinion as it appears
in the official report is withdrawn and there is sub-
stituted in lieu thereof the following: The judgment
should be and it is reversed and the cause is remanded
with directions to the district court for Lancaster County
to render a judgment against appellee in favor of ap-
pellant for the amount actually paid by him upon the
six promissory notes described in the first cause of ac-
tion of the amended petition with interest at 6 percent
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per annum upon each installment paid by appellant to
appellee from the date of the payment thereof.

FORMER OPINION MODIFIED.

MOTIONS FOR REHEARING OVERRULED.
AFFIRMED IN PART, AND IN PART REVERSED
AND REMANDED WITH DIRECTIONS.

ROBERT ABEL, APPELLANT AND CROSS-APPELLEE, V. J. CEDRIC

CONOVER, APPELLEE AND CROSS-APPELLANT.
. 104 N. W. 2d 684

Filed August 19, 1960. No. 34787.

Damages. In this state the measure of recovery in all civil
actions is compensation for the injury sustained.
Constitutional Law: Damages. A statute which provides for
more than compensatory or actual damages to be paid to an
individual is in excess of legislative authority and is unconsti-
tutional.

Fines: Penalties. Where a statute imposes liability for actual
damages and also imposes additional liability for the same
act, such additional liability is a fine or a penalty.
Constitutional Law: Penalties. A statute which provides for
a penalty to be paid to the injured party is violative of Ar-
ticle VII, section 5, of the Constitution.

Damages: Penalties. A statute providing for liquidated dam-
ages, though in the form of a penalty, will be upheld if the
amount provided bears a reasonable relation to the actual
damages which might be sustained and which damages are
not susceptible of measurement by ordinary pecuniary stand-
ards.

Constitutional Law: Penalties. Section 7-106, R. R. S. 1943,
insofar as it provides for the recovery of treble the actual
damages sustained by the injured party, is violative of Ar-
ticle VII, section 5, of the Constitution, in that it authorizes
the recovery of a penalty by a private individual.

Penalties: Forfeitures. Arthur v. Trindel, 168 Neb. 429, 96 N.
W. 2d 208, and School District of the City of Omaha v. Adams,
147 Neb. 1060, 26 N. W. 2d 24, distinguished.

McNish v. General Credit Corp., 164 Neb.
526, 83 N. W. 2d 1, distinguished, and in part overruled.
Election of Remedies. Where an action under a statute is a
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cumulative or alternate remedy to one available at common
law, an election of remedies is involved. In such a case a
party may not plead a cause of action under the statute and,
failing that, rely upon the common law remedy.

APPEAL from the district court for Scotts Bluff County:
Norris CHADDERDON, JUDGE. Affirmed.

Andrew K. Parkansky and Peter E. Marchetti, for
appellant.

Neighbors & Danielson, for appellee.

Heard before CARTER, MESSMORE, YEAGER, CHAPPELL,
WENKE, and BOSLAUGH, JJ.

CARTER, J.

This is an action to recover treble damages, under
section 7-106, R. R. S. 1943, for fraud and deceit on the
part of the defendant while acting as city attorney of
Bridgeport, Nebraska, as county attorney of Morrill
County, Nebraska, and as an attorney at law. The trial
court sustained the motion of the defendant for a judg-
ment on the pleadings, and plaintiff has appealed.

The petition alleges in substance that on or about
February 17, 1955, defendant was engaged by plaintiff’s
wife to represent her in a suit for a divorce against the
plaintiff. On February 18, 1955, plaintiff was imprisoned
in the city jail of the city of Bridgeport for a perod of
5 days, and on February 23, 1955, he was imprisoned in
the county jail of Morrill County for 2 days. The plain-
tiff was not charged with any criminal offense prior to his
dismissal from the county jail. The plaintiff alleged
that the defendant, under the pretext that he was acting
in his official capacity, fraudulently procured a deed
and a bill of sale of his property to plaintiff’s wife, he
not knowing that defendant was about to file a suit for
divorce in her behalf. He also alleged that defendant
induced him to sign voluntary commitment papers for
commitment of plaintiff to the Hastings State Hospital.
1t was further alleged that defendant did on February
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24, 1955, file a divorce petition for plaintiff’s wife and
cbtained a decree of divorce in which the deed, bill of
sale, and other papers so obtained, were used as evi-
dence. Plaintiff appealed from the divorce decree to
this court. Abel v. Abel, 168 Neb. 488, 96 N. W. 2d
276. Plaintiff alleged that the fraud and deceit of the
defendant caused him great mental anguish and deprived
him of his property and standing in the community. He
alleged that the conduct of defendant caused him to
forfeit to plaintiff treble damages as provided by section
7-106, R. R. S. 1943. He prayed for damages in the
amount of $150,000.

Defendant alleged in his answer, insofar as it is per-
tinent to this appeal, that section 7-106, R. R. S. 1943,
is violative of Article V1I, section 5, of the Constitution
of Nebraska, and that the action is barred by section
25-208, R. R. S. 1943, a 1-year statute of limitations.

The trial court held that section 7-106, R. R. S. 1943,
insofar as it provides that an attorney shall forfeit to
the injured party treble damages to be recovered in a
civil action, is violative of Article VII, section 5, Con-
stitution of Nebraska, and thereupon sustained defend-
ant’s motion for a judgment on the pleadings.

It is the contention of the defendant that section 7-
106, R. R. S. 1943, is unconstitutional in that it violates
Article VII, section 5, of the Nebraska Constitution.
This statute provides: “An attorney and counselor who
is guilty of deceit or collusion, or consents thereto, with
intent to deceive a court, or judge, or a party to an action
or proceeding, is liable to be disbarred, and shall forfeit
to the injured party treble damages to be recovered in
a civil action.” It is argued that the provision that the
guilty party shall forfeit to the injured party treble
damages constitutes it a penalty and not a provision for
liquidated damages, and consequently is void.

There is confusion in the cases as to the meaning of
the words “fines, penalties, and license money” con-
tained in Article VII, section 5, of the Constitution,
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which provides: “All fines, penalties, and license money,
arising under the general laws of the state, * * * shall
belong and be paid over to the counties respectively,
where the same may be levied or imposed, and all fines,
penalties, and license money arising under the rules, by-
laws, or ordinances of cities, villages, precincts, or other
municipal subdivision less than a county, shall belong
and be paid over to the same respectively. All such
fines, penalties, and license money shall be appropriated
exclusively to the use and support of the common schools
in the respective subdivisions where the same may ac-
crue, * * *”

It has been a fundamental rule of law in this state that
punitive, vindictive, or exemplary damages will not be
allowed, and that the measure of recovery in all civil
cases is compensation for the injury sustained. This rule
is so well settled that we dispose of it merely by the
citation of cases so holding. Boyer v. Barr, 8 Neb. 68,
30 Am. R. 814; Atkins v. Gladwish, 25 Neb. 390, 41 N.
W. 347; Bee Publishing Co. v. World Publishing Co., §9
Neb. 713, 82 N. W. 28; Wilfong v. Omaha & C. B. St. Ry.
Co., 129 Neb. 600, 262 N. W. 537.

In School District of the City of Omaha v. Adams,
147 Neb. 1060, 26 N. W. 2d 24, this court held: “The
words ‘fines, penalties, and license moneys,’ as used in
section 5, article VII, of the Constitution, refer to and
include fines imposed in the punishment of crimes and
misdemeanors, exactions imposed for violations of ordi-
nances and regulations growing out of the exercise of the
police power and having the characteristics of a crim-
inal proceeding, and generally speaking, such license fees
as may be imposed upon businesses which by their
nature require police regulation by the state and its
governmental subdivisions.” This interpretation of the
constitutional provision was adhered to in School Dis-
triet of McCook v. City of McCook, 163 Neb. 817, 81 N.
W. 2d 224; and Arthur v. Trindel, 168 Neb. 429, 96 N. W.
9d 208. We adhere to those decisions. The case be-
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fore us is not controlled by those cases.

The defendant contends that section 7-106, R. R. S.
1943, provides for the collection of a penalty by an in-
dividual and is unconstitutional for that reason. The
plaintiff asserts that the statute is remedial and within
the power of the Legislature to enact. This question has
been before this court many times with varying results.
The genesis of the problem is in Atchison & Nebraska
R. R. Co. v. Baty, 6 Neb. 37, 29 Am. R. 356, and Graham
v. Kibble, 9 Neb. 182, 2 N. W. 455. Numerous cases
followed these decisions in point of time which were
not consistent with either or both of them. The question
came squarely before the court in Sunderland Bros. Co.
v. Chicago, B. & Q. R. R. Co., 104 Neb. 319, 177 N. W.
156, on rehearing, 104 Neb. 322, 179 N. W. 546. The
holdings of that case are: A statute which imposes a
liability for actual damages and in addition thereto a
penalty to be paid to the injured party is repugnant to
section 5, Article VIII, now Article VII, of the Con-
stitution, which requires all fines and penalties arising
under the general laws to go exclusively to the school
fund. A statute which imposes liability for actual dam-
ages and additional liability for the same act provides
a penalty.

The distinction between provisions providing for pen-
alties and those providing for liquidated damages has
been stated by this court to be as follows: “In constru-
ing a contract to determine whether or not a provision
therein for the payment of a stipulated sum in case of
default by one of the parties is to be considered as a
penalty or liquidated damages, the court will consider
the subject-matter, the language employed, and the in-
tention of the parties. If the construction is doubtful,
the agreement will be considered a penalty merely.
If damages result from the performance or omission .of
acts, which damages are certain or can be ascertained
by evidence, the stipulated sum is considered as a
penalty; but where the acts or omissions occasioning
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damages are not susc¢eptible of measurement by a pe-
‘cuniary standard, the sum stipulated ordinarily will be
regarded as liquidated damages.” Brennan v. Clark, 29
Neb. 385, 45 N. W. 472, ‘See, also, Haffke v. Coffin, 89
Neb. 134, 130 N. W. 1045; Sunderland Bros Co V. Chx-
cago, B. &Q R. R. Co., supra. -

“The purpose of llqmdated damages is to’ furmsh com-
pensation for an injury sustained, and, if the amount
provided does not bear a reason'able relation to the dam-
age which might be contemplated by the parties, -or if
it is apparent that it was intended to more than cover
that damage, and is not compensatory merely, then it
must be construed as a penalty.” Sunderland Bros. Co.
V. Chlcago B. & Q. R. R. Co,, SUPTA.

It is clearly within the province of the Leglslature to
provide for liquidated damages in favor of a private
person, although in form a penalty, if the amount pro-
vided bears a reasonable relation to the actual damages
which might be sustained and which damages are not
susceptible of measurement by ordinary pecuniary stand-
ards. But where it appears that the provision provides
for the payment of an amount clearly in excess of com-
pensatory damages, it is a penalty and violates the .due
process clause of the Constitution when considered with
Article VII, section 5, thereof. While there is respect-
able authority from other jurisdictions that providing
liquidated damages in favor of a private person in excess
of those which are termed compensatory does not vio-
late the due process and equal protection clauses, such
has not been the holding when the Constitution contains
a provision similar to that in Article VII, section 5, of
the Constitution. This question was deterrn'ined”in
Cairo & St. Louis R. R. Co. v. Peoples, 92 I11.- 97, 34’ Am.
R. 112 (Whlch was quoted with approval in’ the Sunder—
land case), in the following language: '“The case .of
Atchison and Nebraska Railroad Co. v. Baty, 6 Neb.-37,
‘cited, can ‘not’ be regarded”as & controlling' authority.
That case seems to regard ‘double damages’ for stock
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killed or injured as purely a penalty,—a proposition to
which we can not fully yield our assent. Considering
double damages as penalty, the conclusion reached by
the court in the case cited was inevitable, as the con-
stitution of that State, as the opinion declares, pro-
vides, that ‘all fines and penalties * * * shall be appro-
priated exclusively to the use and support of common
schools,” and hence the decision that no private indi-
vidual could recover the penalty. But we have no such
constitutional provision in this State, and, besides, the
damages given by statute in such cases are not exclu-
sively penalty, but are to be regarded as compensation
as well as penalty, and may, therefore, be recovered in
the name of the owner of the stock. Clearly, it is nothing
more than a remedy given by statute for injury done to
the property of the citizen, which, it is understood, it
is competent at all times for the legislature to provide.”

Whether or not the granting of double or treble dam-
ages is in violation of the due process clause standing
alone, it is a violation of such clause when considered
with Article VII, section 5, of the Constitution. Since
all penalties must go to the benefit of the common
schools of the state, a penalty for the benefit of a private
person is violative of the cited constitutional provisions.

A statute such as section 7-106, R. R. S. 1943, which
provides that the party committing the wrongful act shall
forfeit to the injured party treble damages fo be re-
covered in a civil action, authorizes the collection of a
penalty. The effect of the statute is to authorize the
actual compensatory damages to be determined, and
then arbitrarily requires the defendant to pay to the
plaintiff three times that sum. It therefore exceeds
compensatory damages three times over and is a penalty
prohibited by the due process clause, Article I, section
3, and Article VII, section 5, of the Constitution of
Nebraska.

Arguments have been advanced by text writers and
case reviewers that compensatory damages include not
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only the actual damages sustained, but include actual
cumulative harm and incentive liability. The adop-
tion of such a theory as reason for sustaining double
and treble damages to private persons would inject
into the law a recovery of damages for reasons that
were purely speculative and conjectural. It would be
an excuse for permitting punitive and exemplary dam-
ages, the recovery of which has been consistently con-
demned by the law of this state. We find no logic in the
argument that a statute may properly permit the re-
covery of such damages in view of our cited consti-
tutional provisions prohibiting penalties in favor of pri-
vate persons. If any such damages could be established,
they must be recovered as actual compensatory damages.

We necessarily conclude that penalties in favor of
private persons are prohibited by the two cited sections
of the Constitution. This necessarily requires us to
hold that the recovery of double or treble damages, that
is, damages which double or treble the actual compen-
satory damages established, are in contravention of the
same sections of the Nebraska Constitution. We con-
sequently hold that section 7-106, R. R. S. 1943, insofar
as it provides for treble damages, likewise is violative of
the cited sections of the Constitution.

The plaintiff contends that the constitutionality of
section 7-106, R. R. S. 1943, is sustained by Arthur v.
Trindel, supra; McNish v. General Credit Corp., 164
Neb. 526, 83 N. W. 2d 1; and School District of the City
of Omaha v. Adams, supra. Before reviewing these cases
we point out that the case of Sunderland Bros. Co. v.
Chicago, B. & Q. R. R. Co., supra, considered the same
principle we have before us in the case at bar. The de-
cisions of this court prior to that time were reviewed
therein and the contentions of this plaintiff were ad-
vanced in that case and supported by a vigorous dissent.
The majority opinion of the court in the Sunderland
case has not been overruled or modified. We adhere to
the principles announced in that case. It would serve no
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purpose to again review the decisions of this court prior
to the Sunderland case on the question before us.

In Arthur.v. Trindel, supra, the action was brought
by a taxpayer of the city of Beatrice against the defend-
ant to recover money paid him for services and materials
furnished the city while he was a salaried member
of the city’s: board of public works. The court held
that the action was remedial and not one to recover a
penalty. This conclusion is correct for this reason:
The statute, which was declaratory of the common law,
condemns transactions by a person with a city while
he is serving as an officer of the latter because of his
conflict of interest, and gives him no cause of action
against the city. for services rendered or materials fur-
nished to the city while serving the city. Any payment
made to him for services and materials is therefore an
unlawful expenditure of the city’s funds which may be
recovered back by the city, or by a taxpayer in its be-
half. It is in no sense for the recovery of a penalty and
is an action to recover money unlawfully expended by
the city which it had no authority to pay. It has no
controlling effect on the case before us.

In McNish v. General Credit Corp., supra, plaintiff
brought a suit to void an installment loan contract be-
cause of excessive interest charges therein as limited
by section 45-138, R. S. Supp., 1953, and to recover back
the payments made thereon by the plaintiff. This court
held that the action was for the recovery of “a fine,
forfeiture, or penalty, imposed by a statute” for pur-
poses of jurisdiction. It further held that it was not a
fine or penalty within the meaning of Article VII, sec-
tion 5, of the Constitution. Applicable statutes are
therein cited to the effect that such a loan is void and that
the licensee shall have no right to collect or receive any
principal, interest, or charges on such loan. This court
concluded, from the language used in the statute, that
the Leg1slature intended that a lender should have
nothing in.such a situation and that the borrower should
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have -a judgment for the payments made. The effect
of the statute as thus construed is lhat the purchaser
retains the subject of the purchase, the note given in
payment is void and uncollectible, and the purchaser
is entitled to recover back any payments made thereon.
Is the action to recover back the payments made an
action to recover a penalty? We think not. The suit
is not one for the recovery of damages. It is for the
recovery of money actually paid to a licensee under a
void installment loan which the licensee under the
statute was not authorized to collect or to receive any
payment thereon. The fixing of maximum rates of in-
terest to be charged to avoid usury is a proper legisla-
tive function. Pursuant to such power it has fixed the
maximum rate to be charged generally at 9 percent
per annum. Under the Installment Loan Act, however,
the Legislature has authorized interest charges greatly
in excess of the 9 percent rate, but has circumscribed
the charging of these higher rates with regulations
which are strict in form and impose severe consequences
in case of violation. One of the consequences in case
of violation is that the installment loan contract is void
and it is unlawful for the licensee to collect or receive
any payments of principal, interest, or charges thereon.
It provides an effective method of combatting unlawful
and unconscionable interest charges which is clearly
within the province of the Legislature to do. In ordinary
transactions, where interest in excess of 9 percent per
annum is charged, the lender may collect the principal
but may not collect the interest. The power. of the
Legislature to so provide as a deterrent to the charging
of usurious rates of interest has never been questioned.
The situation is no different in this instant case except
in degree. We are of the opinion that the Legislature
under the police power, when it authorizes rates of
interest otherwise usurious, may, in order to obfain
strict compliance, in case of the violation of the statute,
invalidate the obligation in whole or in part, and divest
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the lender of his right to collect or receive payments
thereof. It is within the power of the Legislature, when
operating within the police power, to create liabilities
and forfeitures for the violation of its enactments, if
they do not violate constitutional provisions, for the pur-
pose of insuring compliance therewith. Such enact-
ments, otherwise properly enacted, do not violate the
due process clause. The wisdom of such legislation is
for the Legislature and not the courts. Under a stat-
ute making a contract void that is not in compliance
therewith, and providing that it is unlawful to collect
or receive payments thereof, an action to recover pay-
ments unlawfully received is not an action to recover
a penalty. It is simply an action to recover money
had and received, having none of the attributes of an
action for the recovery of a penalty. While the action
is in practical effect punitive as to the lender, it is in
fact a forfeiture sustained by him in failing to comply
with applicable usury statutes which void the usurious
contract and provide that he shall forfeit principal, in-
terest, and charges for so doing. We think that the
statute is a proper exercise of the police power of the
state and its enforcement by a suit to recover back
principal or interest paid contrary to the provisions of
the act does not involve the collection of a penalty con-
templated by Article VII, section 5, of the Constitution.

Our finding that the action to recover payments made
on the void installment loan contract is not a suit to
recover a penalty is inconsistent with the holding in
the McNish case that it was a suit for the recovery of
a penalty for the purpose of jurisdiction under section
25-404, R. R. S. 1943. Our holding in the present case
leaves the holding in the McNish case in the inconsistent
position of declaring the action one for a penalty for the
purpose of jurisdiction and that it was not an action
to recover a penalty in order to escape unconstitution-
ality. The assumption that the action was for the re-
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covery of a penalty is an erroneous one and the holding
of that case to the effect that the district court for Chey-
enne County had jurisdiction because the action was
for the recovery of a penalty appears to be an improvi-
dent one. We overrule that part of the McNish case.
So construed, the McNish case affords no comfort to the
plaintiff in the instant case.

The case of School District of the City of Omaha v.
Adams, supra, involved quite a different situation. It
was a suit involving the 50 percent penalty for failure
to list certain property for taxation. Taxation is the
sole source of revenue to sustain the government. The
listing of property for taxation is an essential step
in the process of obtaining such revenue. It is a sov-
ereign power by the exercise of which a government
sustains itself. Measures enacted pursuant to this sov-
ereign power of taxation, which are coercive and puni-
tive, and which tend to procure the listing of all property
for taxat1on are sustainable as a proper exercise of
that sovereign authority. As we said in the Adams case,
the penalty for failure to list property for taxation is
punitive as to the wrongdoer, but it is also compensatory
to the state and the subdivisions thereof entitled to
share in the tax for the delay caused by the failure to
list for assessment purposes and the consequent derange-
ment of tax records and collection processes. It neces-
sarily involves considerations that play no part in a
case where a private individual seeks to recover dam-
ages in excess of actual, compensatory damages. The
case lends no support to plaintiff’s contentions in the
case now before us.

We conclude that section 7-106, R. R. S. 1943, -insofar
as it provides for treble damages, is violative of Article
1, section 3, and Artlcle VII, section 5, of the Nebraska
Constltutlon

The plaintiff next asserts that a statute wh1ch is
declaratory of the common law does not divest the com-
mon law action. From this it is argued that even if
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section 7-106, R. R. S. 1943, is unconstitutional, the
petition states a cause of action under the common law
and the motion for judgment on the pleadings was
therefore erroneously sustained.

We are in accord with the view that a statute which
merely recodifies a common law action, and does not
purport to create a new statutory action, leaves the
plaintiff in a position where an election of remedies is not
required. State ex rel. Love v. Cosgrave, 85 Neb. 187,
122 N. W. 885, 26 L. R. A. N. S. 207. In Smith v. Chi-
cago, St. P., M. & O. Ry. Co., 99 Neb. 719, 157 N. W.
622, this court held that when a statute provides a new
and additional remedy to that provided at common law,
the common law remedy is not divested, and both reme-
dies are available to the injured party. But that is not
the situation here. At common law an attorney is lia-
ble for deceit and collusion and for his malicious and
tortious acts. The statute before us provided for treble
damages in cases where it was “with intent to deceive a
court, or judge, or a party to an action or proceeding,”
a distinct limitation upon the common law rule. The
plaintiff sought to plead facts which would entitle him
to treble damages and not merely actual damages. It
is the general rule that one who seeks to recover liqui-
dated damages waives his right to actual, compensatory
damages and vice versa. Smith v. Chicago, St. P., M.
& 0. Ry. Co., supra. It is an election of remedies be-
tween two distinct causes of action. We think the an-
nounced rule of the Pennsylvania court in Hall v. Penn-
sylvania R. R. Co., 257 Pa. 54, 100 A. 1035, L. R. A.
1917F 414, is the correct declaration of the law. The
court said: “An action under a statute like the one in
question is brought to recover the penalty imposed by
the act, and an amendment changing the form of action
from one at common law to an action under the statute
for a penalty has been uniformly considered by our
courts as setting up a new cause of action, * * *”

We necessarily conclude that the plaintiff may not
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plead a cause of action for treble damages under section
7-106, R. R. S. 1943, and subsequently rely on the gen-
eral common law liability; certainly not without amend-
ing his pleading in accordance with the rules of prac-
tice in this state.

The petition shows that there was no suit pending
when the acts complained of were committed. The case
is not brought within the scope of section 7-106, R. R. S.
1943, even if the treble damage provision were consti-
tutional. The petition was demurrable and the trial
court did not err in sustaining the motion for a judg-
ment on the pleadings.

AFFIRMED.

WERKE, J., concurring.

I concur in the result reached by the court but, for
reasons hereinafter set forth, do not agree with the
court’s holdings in certain respects.

The court holds that the provisions of section 7-106,
R. R. S. 1943, providing for treble damages, is violative
of Article I, section 3, and Article VII, section 5, of the
Constitution of Nebraska. I agree that such provision
is unconstitutional for the reason that the Constitution
of Nebraska does not permit the recovery of punitive,
vindictive, or exemplary damages by individuals in civil
cases. See cases cited in the court’s opinion. How-
ever, I would not agree that all remedial statutes estab-
lishing the right of individuals to recover fixed amounts
as liquidated damages in civil matters, although in the
form of a penalty, necessarily come under the pro-
visions of Article VII, section 5, of the Constitution of
Nebraska. See, Graham v. Kibble, 9 Neb. 182, 2 N.
W. 455; Clearwater Bank v. Kurkonski, 45 Neb. 1, 63
N. W. 133; Hier v. Hutchings, 58 Neb. 334, 78 N. W. 638;
Everson v. State, 66 Neb. 154, 92 N. W. 137; Cram v.
Chicago, B. & Q. Ry. Co., 84 Neb. 607, 122 N. W. 31,
26 L. R. A. N. S. 1022; Smith v. Chicago, St. P.,, M. & O.
Ry. Co., 99 Neb. 719, 157 N. W. 622. As most recently
stated by this court in School District of the City of
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Omaha v. Adams, 147 Neb. 1060, 26 N. W. 2d 24:
“Clearly a statutory provision for liquidated damages in
favor of a private person where it is not so oppressive
as to offend constitutional requirements as to due pro-
cess, although in the form of a penalty, does not create
a penalty that must be appropriatedto the use and
support of 'the common schools within the meaning of
section 5, article.VII, of the Constitution. * * * In this
respect the more strict definition of the word ‘penalty’
was intended, -i.e. the pecuniary punishment inflicted
by a law, ordindnce, or police regulation for its violation.
While the statute is punitive as to the wrongdoer, it is
remedial as to the taxing bodies involved. Consequently,
it is not solely a punitive statute. - So regarded, the
penalty is not one contemplated by section 5, article
VII, of the Constitution as we have herem mterpreted
that section.”

The court concludes there is an inconsistency in our
holding in MecNish v. General Credit Corp., 164 .Neb.
526,83 N. W. 2d 1, to the effect that we held therein
that an action brought under the Installment Loan Act
is not an action for the recovery of a penalty within the
provisions of Article VII, section 5; of the Constitution
of ‘Nebraska, but is a penalty within the mearing of
section 25-404, R. R. S. 1943, for the purpose of giving
the district court for Cheyenne County jurisdiction of
the subject matter. In McNish v. General Credit Corp.,
supra, we did hold, and I think properly so, that it was
not an action to recover a penalty coming within the
provisions of Article VII, section 5, of 'the Constitution
of Nebraska. ‘We therein also held as follows: “* * *
the districét court for that county had jurisdiction of the
subject matter. See § 25-404, R. R: S. 1943. It provides
in part: ‘Actiohs for the following causes must be
brought in the county where the cause or some part
thereof arose:. (1) An action for the recovery of a fine,
forfeiture, - or penalty, imposed by a statute, * * *’”
Without explanation it might appear-that an inconsist-
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ency .exists and for that reason I agree ‘that the.basis
for our holding therein needs clarification.

It will be noted that section 25-404, R.. R. S.. 1943 -in-
cludes, as a basis for jurisdiction, “An action for the re-
covery of a * * * forfeiture, * * * imposed by a statute,
* % *2 3 subject not dealt with by Article VII, section
5 of the Constitution of Nebraska. Webster’s New
Twentieth Century Dictionary (2d Ed.), p. 719, defines
forfeiture as “the act of forfeiting; the losing of some
right, privilege, estate, honor, office, or property, by an
cffense, crime, breach of condition, or other act.” See,
also, the definitions of forfeiture as given in Black’s
Law Dictionary (4th Ed.), p. 1290; Arthur v. Trindel,
168 Neb. 429, 96 N. W. 2d 208. As stated in the court’s
opinion herein, while discussing the causes of action
involved in MecNish v. General Credit Corp., supra:
“While the action is in practical effect punitive as to the
lender, it is in fact a forfeiture sustained by him in
failing to comply with applicable usury statutes which
void the usurious contract and provide that he shall
forfeit principal, interest, and charges for so doing.”
Thus it becomes evident that the action in McNish v.
General Credit Corp., supra, was for a forfeiture and
not a penalty and that no inconsistency exists in our hold-
ing therein which needs to be overruled.

But let us consider the meaning of the word “penalty”
as found in section 25-404, R. R. S. 1943. It is appar-
ent the Legislature did not intend, by subdivision (1)
of section 25-404, R. R. S. 1943, to cover the same sub-
ject matter as is dealt with by Article VII, section 5,
Constitution of Nebraska, for the matter relates to “All
fines, penalties and license money” while the former
relates to “An action for the recovery of a fine, forfeiture,
or penalty, imposed by statute * * *.” (Emphasis mine.)
Thus it becomes self evident to me that what the Legis-
lature intended by using the word “penalty” in this stat-
ute was to give courts jurisdiction to enforce rights in
civil matters which it had, by statute, given individuals
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in the form of a penalty or penalties. While not ma-
terial here, I think section 25-404, R. R. S. 1943, should
be considered in pari materia with such statutes.
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Accord and Satisfaction.
An accord and satisfaction of a claim or demand,

Actions.
1.

4.

whether liquidated or unliquidated, may be and,
where the parties so intend or agree, is effected
by the transfer and acceptance of property. Dunbier
v. Stanton

The defense of recoupment must arise out of the
same transaction as plaintifi’s claim, and survives
as long as plaintiff’s cause of action exists, even
if affirmative legal action upon the subject of re-
coupment is barred by the statute of limitations.
Nathan v. McKernan
The phrase “cause of action” means the subject
matter upon which the plaintiff grounds his right
of recovery, and not the formal statement of facts
set forth in the petition. Muenchau v. Swarts ........
So long as the court can see that the identity of
the cause of action is preserved, the particular
allegations of the petition may be changed and
others added in order to cure imperfections and
mistakes in the manner of stating the plaintiff’s
case. Muenchau v. Swarts
An amended pleading which amplifies, expands,
clarifies, or elaborates with greater fullness of
detail than was alleged in the original pleading
does not state a new and different cause of action.
Muenchau v. Swarts
A litigant has no vested right in a mode of pro-
cedure. An action commenced before an enactment
changing the procedure in a court where the action
is pending is properly triable under the changed
procedure after the enactment becomes effective,
unless the procedure is specifically retained by a
saving clause. Lindgren v. School Dist. of Bridge-
port

Adverse Possession.

1.

2.

Elements of defense of adverse possession stated.
Jones v. Schmidt
In order to establish title by adverse possession it
is not necessary that a party shall prove complete

(943)
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enclosure nor that he remained continuously on the
land for the statutory period, but only that the
land was used continuously for the purposes to
which it was by its nature adapted. Jomes v.
Schmidt
The statutory period for the establishment of title
to real estate by adverse possession is 10 years.
Jones v. Schmidt .
A public highway may be established by prescrip-
tion by continuous adverse use thereof by the public
for a period of 10 years. Kunz v. Bornemeier ...
The title to land becomes complete in the adverse
occupant when he and his grantors have maintained
an actual, continuous, notorious, and adverse pos-
session thereof, claiming title to the same against
all persons, for 10 years. Bailey ». Karnopp .......
The payment of taxes is an element and circum-
stance which may be considered together with all
of the other circumstances of the case with respect
to the subject of adverse possession. Bailey wv.
Karnopp

Appeal and Error.

1.

Photographs are admissible in evidence where they
may be regarded as instructive upon a question for
determination, but if they are not so instructive it
is error to admit them. Patras v. Waldbaum ...........
An appeal from an assessment of railroad property
by the State Board of Equalization and Assessment
is required to be considered and decided de movo
on the record presented to the Supreme Court.
Chicago, B. & Q. R. R. Co. v. State Board of Equal-
ization & Assessment ...
Chicago & N. W. Ry. Co. v. State Board of Equal-
ization & Assessment
Union P. R. R. Co. v. State Board of Equalization
& Assessment
A petition in error in a district court to test the
validity of a final order of an inferior tribunal is
an independent proceeding the object of which is
to obtain a reversal of the order presented for
review. Anania v. City of Omaha oo
In error proceedings to the district court, it is
mandatory that the plaintiff in error shall file with
his petition a transcript of the proceedings con-
taining the final judgment or order sought to be
reversed. Anania v. City of Omaha .......................
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5.

10.

11..

12,

13.

In the absence of a transcript the court in which
a petition in error is filed has no jurisdiction to
proceed further than to dismiss the petition in
error. Anania v. City of OMaha _.coovmreeraeens
If the judgment of a district court in a proceed-
ing in error to reverse the final order of an in-
ferior tribunal is sought to be reviewed in the
Supreme Court, the transcript in the Supreme Court
must contain the final order of the inferior tribunal
and such other proceedings as are presented for re-

~ view and correction. Amnania v. City of Omaha ........

The jurisdiction of the district court to consider
and set aside a final order of an inferior tribunal
does not attach until there is presented to it with
the petition in error a duly authenticated tran-
script of the proceedings containing the final order
of which complaint is made. Anaenie v. City of
Omaha
The words “a transcript of the proceedings,” as
employed to designate what shall be filed with the
petition in error, include within their meaning duly
authenticated copies of the original papers, plead-
ings, and final order of the inferior tribunal which
it is sought to present to the appellate court. Anania
v. City of Omaha
Appellate jurisdiction of a case cannot be conferred
upon a court by action of the parties thereto and
the absence of such jurisdiction may be asserted
at any time during the pendency of the litigation.
Anania v. City of Omaha ...oceeeeeeenene...

An appellate court may not consider or decide a
case within its appellate jurisdiction unless its au-
thority to act is invoked in the manner prescribed
by law. Anania v. City of Omaha -..coooeeeeeeeee..
If a district court was without jurisdiction of the
subject matter of litigation, the Supreme Court does
not acquire jurisdiction thereof by an appeal to it
from a final order of the district court therein.
Anania v. City of OMARG oo
A district court has the same power to hear and
determine a petition for a new trial on the ground
of newly discovered evidence after an appeal to the
Supreme Court as it would have if no appeal had
been taken. Finnern v. Bruner

A judgment will not be reversed for errors against

a party not entitled to succeed in any event.
Muenchau v. Swarts
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14,

15.

16.

17.

18.

19.

20.

21.

22,
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A judgment will not be reversed for error in over-
ruling a motion for a directed verdict at the close
of plaintifi’s case when certain essential testimony
was not then in the record, when, at the time of re-
newing the motion at the close of all the evidence,
such testimony is in the record and its admission
is not assigned as error in the Supreme Court.
Sleezer v. Lang
Except where jurisdiction is involved, the Supreme
Court will consider on appeal only questions which
have been presented to and passed upon by the trial
court. Sleezer v. Lang
On appeal to the Supreme Court from an order of
the Department of Water Resources, the primary
questions to be determined are generally whether
such department acted within the scope of its au-
thority and whether its findings and order com-
plained of are supported by competent evidence or
are unreasonable and arbitrary. Ainsworth Irr.
Digt. V. BeJOt ..
One who concludes that his property has been ex-
cessively valued for taxation must apply to the
county board of equalization to correct the error and,
in case of an adverse determination, appeal there-
from. Scudder v. County of Buffalo ...
Statutory remedy of appeal from order of county
board of equalization is full, adequate, and exclu-
sive. Scudder v. County of Buffalo ..........................
Where property is excessively valued for taxation,
or if prejudicial errors and irregularities inter-
vened in the procedure of the county board of equal-
jzation, the statute affords a plain, adequate, speedy,
and exclusive remedy which cannot be collaterally
attacked unless the assessment or some part there-
of is wholly void. Scudder v. County of Buffalo ....
It is not the province of the Supreme Court in law
actions to resolve conflicts in the evidence, pass on
the credibility of witnesses, determine the plausi-
bility of explanations, or weigh the evidence. Those
matters are for the jury. Haines v. State ...........
The Supreme Court will not disturb an order of the
railway commission based on evidence unless the
evidence shows that such order is unreasonable and
arbitrary. Burlington Truck Lines, Inc. v. Brown
Transfer

In order to obtain a bill of exceptions at the cost
of the county, a defendant in a criminal case must
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23.

24.

25.

26

21.

28.

29.

30.

31.

32.

33.

file a poverty affidavit within 1 calendar month
after rendition of judgment or final order of which
complaint is made. Kennedy v. State ..o
The trial court is required to submit to the jury
the issues of fact presented by the pleadings and
supported by evidence. The failure to do so is
prejudicial error. Nichols v. McArdle ...onene.
Conflicting instructions are erroneous and they are
prejudicial unless it is apparent from the record
that the jury was not misled thereby. Carter v.
Chicago, B. & Q. R. R. Co. :
The admission of a photograph in evidence, which
merely demonstrates the correctness of undisputed
oral testimony already before the court, does not
ordinarily constitute prejudicial error. Markey wv.
Hunter
Errors in instructions not prejudicial to the com-
plaining party do not require a reversal of a judg-
ment otherwise correct. Markey v. Hunter ...
A motion for a new trial upon the ground of newly
discovered evidence is addressed to the sound judi-
cial discretion of the trial court, and its ruling
thereon will not be disturbed unless an abuse of
discretion is shown. Markey v. Hunter .............
Instructions are to be considered together, to the
end that they may be properly understood, and, if
as a whole they fairly state the law applicable to
the evidence when so construed, error cannot be
predicated on the giving thereof. State v. Albert
Before an error requires a reversal, it must be de-
termined that it was prejudicial to the rights of
the party against whom it was made. State w.
Albert
The rule that the findings of the Supreme Court
on a first appeal become the law of the case on a
retrial of the same issues is not available where on
the second trial the facts are materially and sub-
stantially different. Bezdek v. Patrick ...
Rule as to law of case decided on prior appeal and
effect thereof on further proceedings stated. Bez-
dek v. Patrick
The determination of the question of whether or
not the evidence on a retrial is different from that
adduced on an earlier trial is one for the court
and not for the jury. Bezdek v. Patrick .............

When, upon remand, new issues of fact are properly
raised which were not present in the former adjudi-
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34.

3b.

36.

31.

38.

39.

40.

41.

42.

43.

44,
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cation and there is sufficient competent evidence

adduced to support such new allegations of fact

to make them a jury question, the doctrine of the
law of the case has no application thereto. Bezdek
Vo POBriCk oo
An issue not raised by the pleadings and proof in
the district court cannot be raised for the first
time in the Supreme Court. Dumnbier v. Stanton ...
Except as to questions of jurisdiction, questions not
presented to nor passed on by the trial court will
not be considered on appeal. Dumnbier v. Stanton ...
Dunbier v. Rafert ...
The findings of a court in a law action in which
a jury is waived have the effect of a verdict of a
jury and will not be disturbed on appeal unless
clearly wrong. Dunbier v. Stanton ...
Bailey v. Karnopp
Findings of a court in a law action wxll not be
disturbed on appeal unless clearly wrong. Dunbier
v. Stanton
Rule for considering sufficiency of evidence in a
case where a jury is waived stated. Dunbier
v. Stanton
Bailey v. Karnopp
Rule for trial of equity case de novo in Supreme
Court stated. Dunbier v. Rafert ...
State v. Seaton
Johnson v. Munsell ... .
Bailey v. Karnopp e
Peters v. Woodmen Accident & Life Co ................
Conditions stated under which an award of com-
pensation by the workmen’s compensation court can
be set aside by the district court. Repp v. Hale ...
Where a retrial has been had before the full com-
pensation court the appeal to the district court is
limited in scope and is primarily in the nature of
an error proceeding. Rapp v. Hale ..o,
On an appeal from the district court to the Supreme
Court in a workmen’s compensation case, the case
shall be considered de novo except where the findings
of fact are conclusively supported by the evidence
as disclosed by the record. Rapp v. Hale
Where a litigant requests different and antagonistic
instructions, he cannot complain of the action of the
trial court in giving one of such instructions.
Ripp v. Rieslond ..o
Instruction on application of comparative negligence
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45.

46.

a7,

48,

49.

50.

51.

" v. Houk

statute was erroneous in imposing a burden of proof
on defendant. Ripp v. Rieslond ...ocoooomeriaccaniaennnns
The railway commission is clothed with legislative,
administrative, and judicial powers. The Supreme
Court has jurisdiction to review the orders and regu-
lations of the commission on appeal. Neuswanger

On an appeal to the Supreme Court from an order
of the railway commission administrative or legis-
lative in nature, the only questions to be determined
are whether the commission acted within the scope
of its authority and if the order complained of is
reasonable and not arbitrarily made. Neuswanger
v. Houk _
A proceeding the purpose of which is to seek a
remission of forfeiture of bail bond is equitable in
character and on appeal to the Supreme Court, if
an issue of fact is involved, is to be tried de novo
and an independent conclusion reached. State v.
Seaton
The efficacy of a correct decision by a court is not
diminished or destroyed by the assignment or adop-
tion by the court of an erroneous reason for it.
Preferred Pictures- Corp. v. Thompson ..............
Before an error justifies reversal by the Supreme
Court, it must be prejudicial to the rights of the
party against whom it was made. Preferred Pic-
tures Corp. v. Thompson
A motion for the continuance of a cause, regularly
reached for trial, is addressed to the sound discretion
of the trial court. Unless abuse of such discre-
tion is shown, ruling on the motion will not be
disturbed. Bailey v. Karnopp
On the appeal of a law action, it is not within the
province of the Supreme Court to resolve conflicts
in or to weigh evidence. If there is a conflict in
the evidence, the court in reviewing the judgment
rendered will presume that controverted facts were
decided by the trial court in favor of the successful
party and the findings will not be disturbed unless
clearly wrong. Bailey v. Karnopp .....oiceeeee

Attorney and Client.

1.

Duty of Supreme Court in proceedings to dlscnplme
an attorney stated, and nature of procedure out-
lined. State ex rel. Nebraska State Bar Assn. v.
Fisher ;
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Disbarment proceedings are civil in nature and
rules governing civil practice apply, except there
is a presumption of innocence and charges must be
proved by a clear preponderance of the evidence.
State ex rel. Nebraska State Bar Assn. v. Fisher ...
A complaint against an attorney should set forth
the grounds upon which discipline is sought with
reasonable definiteness, so the Supreme Court may
be advised of the matters complained of and the
attorney fully informed of the matters with which
he is charged. State ex rel. Nebraska State Bar
Assn. v. Fisher
If the charges made against an attorney constitute
a crime, the fact that he has neither been charged
therewith nor convicted thereof is immaterial in a
disciplinary proceeding. State ex rel. Nebraska
State Bar Assn. v. Fisher

In a disciplinary proceeding only those matters
which are specifically charged in the complaint
can be considered. State ex rel. Nebraska State
Bar Assn. v. Fisher

A license to practice law is granted on the implied
understanding that the party receiving it will de-
mean himself in a proper manner, and abstain from
such practices as cannot fail to bring discredit upon
himself, the profession, and the courts. State ex
rel. Nebraska State Bar Assn. v. Fisher ...............

An attorney, as an officer of the Supreme Court,
must so conduct himself as to assist in maintaining
confidence in the integrity and impartiality of the
court. State ex rel. Nebraska State Bar Assn. v.
Figher

The ethical standards relating to the practice of
the law in this state are the Canons of Professional
Ethics of the American Bar Association which have
been or may be, from time to time, approved by
the Supreme Court. State ex rel. Nebraska State
Bar Assn. v. Fisher

Violation of a code of ethics or any conduct on the
part of an attorney in his professional capacity
which tends to bring reproach on the legal profes-
sion constitutes ground for suspension or disbar-
ment. State ex rel. Nebraska State Bar Assn. v.
FUBRET e ettt

Whether or not the reputation of an attorney is
of material importance in any disciplinary case
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must necessarily depend largely upon the facts and
circumstances thereof. State ex rel. Nebraska State
Bar Assn. V. FISReT ..ooeeeeeeeeeeeeecieee et

Automobiles.

1.

Under Motor Vehicle Guest Act, a guest is a person
who accepts a ride in a motor vehicle without giving

compensation therefor. Sunderman v. Wardlaw ...

Carter v. Chicago, B. & Q. R. B. Co. ..eeerrcnens
The question of whether a person riding in a motor
vehicle is a guest is generally one of fact to be
ascertained from all the facts in the case. Sunder-
man V. Wardlomw .o e nen e

The phrase “without giving compensation therefor,”
as contained in Motor Vehicle Guest Act, indicates
an intention on the part of the Legislature not to
limit compensation to persons specifically paying
for transportation in cash or equivalent, or to re-
quire that it pass exclusively from the passenger
to the driver. Sunderman v. Wardlaw ........eeeee.
Rule for determination of whether passenger in
motor vehicle is a guest stated. Sunderman v.
Wardlaw
Carter v. Chicago, B. & Q. B. R. Co. .eovmrrriaeeeen
A benefit to the owner or operator of a motor ve-
hicle sufficient to remove an occupant riding in it
from the provisions of the guest statute must be
a tangible and substantial one and a motivating in-
fluence for his furnishing the transportation. Sun-
derman v. Wardlaw
A violation of statutes regulating the use and oper-
ation of motor vehicles upon the highways is not
negligence per se, but evidence of negligence which
may be considered with all the other facts and
circumstances in determining whether or not a
party was negligent. Warren v. Bostock ....................

Although the negligence of the driver of an auto-
mobile will not ordinarily be imputed to a passenger
therein when the passenger has no control over
the automobile or driver, the passenger may not
recover from a third person for injuries suffered
in a collision when the negligence of the driver is
the sole proximate cause of the accident. Vermaas
v. Heckel .
There is, in the absence of evidence to the contrary,
a presumption that a motorist in approaching and
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11.

12,

13.

14.

15.

16.

17.

18.
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entering a favored highway intersection acted with
due care. Nichols v. McArdle
A motorist traveling on a favored highway pro-
tected by a stop sign of which he has knowledge

may properly assume that oncoming traffic Wlll"

obey it. Nichols v. McArdle
Duty of a motorist approaching a highway pro-
tected by stop signs stated. Nichols v. McArdle ...
The duty of a motorist to look for vehicles ap-
proaching on a highway protected by stop signs
implies the obligation to see what is in plain view.
Nichols v. McArdle
A motorist entering an intersection of highways
is obligated to look for approaching automobiles
and to see any vehicle within that radius which
denotes the limit of danger. Nichols v. McArdle ...
Ripp v. Riesland
If a motorist entering an intersection looks for ap-
proaching vehicles but fails to see one which is
favored over him under the rules of the road, he
is guilty of negligence as a matter of law. Nichols
v. McArdle
A motorist approaching or entering an intersection
is required to see another automobile approaching
or entering the intersection which has been favored
with the right-of-way under the statutory rules of
the road and the failure to see such favored auto-
mobile is negligence as a matter of law. Nichols
v. McArdle
To remove an occupant riding in a motor vehicle
from the operation of the guest statute, there must
be a substantial benefit accruing to the owner or
operator thereof. Carter v. Chicago, B. & Q. E. R.
Co.
The status of a person riding in a motor vehicle
as being a guest or otherwise is generally one for
determination in each individual case under all the
facts. Carter v. Chicago, B. & Q. R. R. Co. ........
A motorist about to enter a highway protected by
stop signs must stop, look in both directions, and
permit all vehicles to pass which are at such a
distance and traveling at such a speed that it
would be obviously dangerous for him to proceed
across the intersection. Bezdek v. Patrick ................
Where a motorist approaching a through street or
highway stops, looks, and sees an approaching ve-
hicle on the favored street or highway but errone-
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19.

20.

21.

22,

23.

24.

25.

26.

27.

INDEX

ously judges its speed or distance or for some other
reason assumes he can proceed with safety and
not have a collision, the question of whether or not
his conduct in doing so makes him guilty of con-
tributory negligence is usually one for the jury.
Bezdek V. PaEriCk et
A motor vehicle which has entered an intersection
or is passing through it at a lawful speed has the
right-of-way over a motor vehicle approaching the
intersection from a different direction into the path
of the first vehicle. Bezdek v. Patrick ...
Rule that failure by the driver of a motor vehicle
to look before crossing an intersection operates to
defeat recovery is subject to limitations. It was
not intended to constitute such driver an insurer.
Ripp v. Riesland ..o

If two vehicles are approaching an intersection at
approximately the same time, the driver of the
vehicle on the left must yield the right-of-way to
the vehicle on the right if it is traveling at a law-
ful rate of speed. Ripp v. Riesland ...l

953

522

522

631

631

One having the right-of-way may not on that ac- .

count proceed with disregard of the surrounding
circumstances. He is not thereby relieved from
the duty of exercising ordinary care to avoid acci-
dents. Ripp v. Riesland
Meaning explained of when motor vehicles approach
an intersection at approximately the same time.
Ripp v. Riesland
Where a motorist having right-of-way enters a
highway and fails to see another motor vehicle, the
question of his contributory negligence is for the
jury. Ripp v. Riesland
In a negligence action concerning a collision of
automobiles at a highway intersection, the jury

should be fully and precisely instructed as to the,

reciprocal rights and duties of the operators of the
automobiles. Ripp v. Riesland .......oooooeeveeeereceecen
A left turn across a public highway between inter-
sections is inherently dangerous. One making such
a movement is required to exercise a degree of
care commensuate with the danger. Lockmon %.
Reed

The giving of the statutory signal for a left turn
across a public highway will not absolve a driver
from a charge of negligence when he fails to ex-
ercise ordinary care for his own safety and.that
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of others by looking to the front and rear for the
approach of other vehicles using the highway.

Where a driver gives the statutory signal for a
left turn across a highway and relies upon the re-
port of others in a position to see that the move-
ment is safe, the question of the driver’s negli-
gence is ordinarily one for the jury. Lockmon
v. Reed

The authority of the district court to remit a part
or all of the penalty of a bail bond is a sound dis-
cretion to be exercised not arbitrarily or ecapri-
ciously but with regard to what is right and equi-
table under the circumstances and the law, directed
by reason and conscience to a just result. State
v. Seaton
Excessive bail is prohibited by the Constitutions of
the United States and of the State of Nebraska.
State v. Seaton
A proceeding the purpose of which is to seek a re-
mission of forfeiture of bail bond is equitable in
character and on appeal to the Supreme Court, if
an issue of fact is involved, is to be tried de novo
and an independent conclusion reached. State wv.
Seaton

the Peace.

A breach of the peace is a violation of public
order. It is the same as disturbing the peace. The
definition of breach of the peace is broad enough
to include the offense of disturbing the peace. State
v. Coomes
Breach of the peace is a common law offense. The
term “breach of the peace” is generic and includes
all violations of public peace, order, decorum, or
acts tending to the disturbance thereof. State wv.
Coomes :

In determining the nature of repairs to be made
to bridges, and what bridges should be repaired,
when there are not sufficient funds for all, the
court will not control the discretion of county com-
missioners, unless there is a clear abuse of disere-
tion. Kunz v. Bornemeier
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2.

The building of bridges, or the making of local im-

. - provements, is a discretionary.power entrusted to

public and municipal corporations, and, when the
proper authorities have in good faith decided, man-
damus will not issue to compel them to a different
course. Kunz v. Bornemeier .....eeniiccicenns

Cancellation of Instruments.

1.

Carriers.

Elements necessary to be established to warrant the
rejection of a written instrument on the ground
of undue influence stated. Dunbier v. Rafert .......

In order to set aside a written instrument for
want of mental capacity, the burden of proof is
upon the party so asserting it to establish that the
mind of the person executing such instrument was
-so weak or unbalanced when the instrument was

- executed that he could not understand and compre-
" hend the purport and effect of what he was doing.

Dunbier v. Rafert ..

A prima facie case of negligence on the part of
a common carrier is made in an action by a pas-
senger against the carrier for personal injury where
it appears that some defect in appliances or that
some act of the carrier’s employees in the conduct
of its business contributed to the accident. Saab
v. Omaha & C. B. St. Ry. Co.
A prima facie case of negligence is mot made in a
case of injury to a passenger on leaving a vehicle
of transportation where the passenger has been
given a reasonable opportunity to select his time to
alight and to direct his own progress, and who
does alight on the street at his destination and
becomes a pedestrian. Saab v. Omahe & C. B. St.
Ry. Co.
A private carrier is one that is not bound to carry
for any reason unless the obligation to do so is vol-
untarily assumed by virtue of a special contract.
Such carrier is liable only for such loss or injury
as results from a failure to exercise ordinary care.
Sleezer v. Lang
Within the meaning of the Constitution, telephone
companies are common carriers. Block v. Lincoln

CTel. & Tel. Cou e s
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Conspiracy.

1.

A civil conspiracy is a combination of two or more
persons to accomplish by concerted action an un-
lawful or oppressive object or a lawful object by
unlawful or oppressive means. Peters v. Woodman
Accident & Life CO. oo

The principal element of conspiracy is an agreement
or understanding between two or more persons to
inflict a wrong against or injury upon another.
It involves some mutual mental action coupled with
an intent to commit the act which results in injury.
Peters v. Woodman Accident & Life Co.

Constitutional Law.

1.

Legislation is invalid that authorizes and sanctions
the taking of private property for public use without
just compensation or that deprives persons of their
property without due process of law. Summerville
v. North Platte Valley Weather Control Dist. ..........
The Legislature may authorize the organization of
districts for public purposes by other governmental
bodies, and the proceeding may be proposed or ini-
tiated by private individuals. Summerville v. North
Platte Valley Weather Control Dist. ..o,
Where the organization of a district is authorized
to be initiated by private individuals, there must
be some provision for determining whether the par-
ticular district is for the public health, convenience,
or welfare, and a means by which an aggrieved
property owner, whose property is injuriously af-
fected, may have his rights judicially determined.
Summerville v. North Platte Valley Weather Con-
trol Dist.
The Legislature may not delegate legislative func-
tions to private persons. Summerville v. North
Platte Valley Weather Control Dist, ...
In the absence of an emergency, a legislative act
takes effect 3 calendar months after the adjourn-
ment of the Legislature. Summerville v. North
Platte Valley Weather Control Dist. ...
Taxing authorities may not withdraw any property
from the principle of uniformity of taxation as
provided by the Constitution and statutes of the
state. One owner of property cannot be compelled
to pay a greater proportion of taxes according to the
value of his property than another property owner
of the same class is required to pay. Chicago, B.
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10.

11.

12.

13.

14.

15.

& Q. R. R. Co. v. State Board of Equalization &
A8BessmMent ......ooooeoiiiiiiiiieeceeaeee

Chicago & N. W. Ry. Co. v. State Board of Equal-
ization & Assessment
Union P. R. R. Co. v. State Boa'rd of Equal'zzatwn
& Assessment .....ooioeeiiieecneeee

The transfer of lands from one district to another,
initiated by petitions signed by the required number
of voters, and granted by the county superintendent
after notice and hearing, and from which order a
judicial review is available, meets all the require-
ments of due process., Lindgren v. School Dist. of
Bridgeport
In all criminal prosecutions the accused shall have
the right to demand the nature and cause of the
accusation. State v. Coomes
Due process of law requires only that the accused
be given sufficient notice of the nature of the
charge against him in order that he may prepare
a defense and plead the judgment as a bar to any
subsequent prosecution for the same offense. State
V. COOMES e e ne s e e

The power of the railway commission to regulate
common carriers is derived from the Constitution.
Such power is plenary and self-executing in the
absence of specific legislation. Neuswanger v. Houk
Where the Legislature enacts specific legislation
implementing the Constitution, the railway commis-
sion is subject to and governed by the provisions of
such enactment. Neuswanger v. Houk .cocoovneneneneee.
The Legislature may not lawfully delegate legislative
powers to an administrative or executive authority.
Lincoln Dairy Co. v. Finigan
The exercise of a legislatively-delegated authority
to make rules and regulations to carry out an ex-
pressed legislative purpose, or for the complete oper-
ation and enforcement of a law with designated
limitations and standards, is not an exercise of
legislative power. Lincoln Dairy Co. v. Finigan ...

The limitations of a legislatively-delegated authority
and the standards by which the granted powers are
to be administered must be clearly and definitely
stated. They may not rest on indefinite, obscure,
or vague generalities, or upon extrinsic evidence
not readily available. Lincoln Dairy Co. v. Finigan
The Legislature cannot delegate its power to create
criminal offenses and prescribe penalties to an ad-
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ministrative or executive authority. Such powers
are exclusively legislative and may not be delegated
to the executive branch of governmerit under the
doctrine of the division of powers contained in the
state Constitution. Lincoln Dairy Co. v. Finigan
The grant of power by the Legislature to the Di-
rector of the Department of Agriculture and In-
spection to promulgate rules and regulations in gen-
eral compliance with a model code, in accordance
with his judgment or whim, the violation of which
are made crimes subject to punishment, is an un-
constitutional delegation of legislative power to an
administrative authority. Lincoln Dairy Co. wv.
Finigan :
The public has a right to know the acts which con-
stitute crimes in this state and the punishments pro-
vided therefor. To hold otherwise would in effect
deprive the people of personal and property rights
for which constitutions were devised to protect.
Lincoln Dairy Co. v. Finigan
A citizen has the constitutional right to engage
in any occupation not detrimental to the public
health, safety, and welfare. Measures adopted by
the Legislature under the police power to protect
the public health and secure the public safety and
welfare must have some reasonable relation to those
proposed ends. Lincoln Dairy Co. v. Finigan ............
Where it appears that a statute, under the guise
of police regulation, does not tend to preserve the
public health, safety, and welfare, but tends
more to stifle legitimate business by creating a
monopoly or trade barrier, it is unconstitutional as
an unwarranted interference with or an encroach-
ment upon the property rights of the individual.
Lincoln Dairy Co. v. Finigan
The Legislature has the power to prohibit the sale
of food products that are dangerous or harmful to
public health but it cannot prohibit the sale of a
wholesome and nutritious food product that is not a
fraud upon the public. Lincoln Dairy Co. v. Finigan

' Grade A milk statute was unconstitutional in three

respects noted. Lincoln Dairy Co. v. Finigdn ........
Amendments to Blue-Sky Law were not unconstitu-
tional as being discrimination between rights of
citizens. Davis v. Walker .
A statute which provides for more than compensa-
tory or actual damages to be paid to an individual
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. is in excess of legislative authority and is uncon-

24.

25.

stitutional. Abel v. Conover
A statute which provides for a penalty to be paid

" to the injured party is violative of the Constitution.

Abel v. Conover
Statute relating to deceit by an attorney, insofar

-as it provides for the recovery of treble the actual

damages sustained by the injured party, is violative

" of the Constitution, in that it authorizes the re-

Contempt.

covery of a penalty by a private individual. Abel
v. Conover

An injunction granted by a judge may be enforced as

the act of the court, and disobedience thereof may
be punished as a contempt by the court. State ex
rel. Beck v. Lush .

Continuances.

.. A

Contracts.
1.

motion for the continuance of a cause, regularly
reached for trial, is addressed to the sound dis-
cretion of the trial court. Unless abuse of such
discretion is shown, ruling on the motion will not
be disturbed. Bailey v. Karnopp

Parol evidence is not admissible to vary the terms
of a written contract of insurance. Adolf v. Union
Nat. Life Ins. Co.
The cardinal rule in the interpretation of contracts
is to ascertain the intention of the parties and to
give effect to that intention if it can be done con-
sistently with legal principles. Smith v. Game,
Forestation & Parks Commission
In construing a writing it is the duty of the court
to give to words used their ordinary and popularly
accepted meaning in the absence of explanation
or qualification. Smith v. Game, Forestation &
Parks Commission
In the interpretation of a writing which is intended

-to state the entire agreement, preliminary negotia-

tions between the parties may be considered in order
to determine their meaning and intention, but not
to vary or contradict the plain terms of the instru-
ment. Smith v. Game, Forestation & Parks Com-
mission e “
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In the absence of fraud, mistake, or ambiguity,
where negotiations between parties are reduced to
writing, the writing is the only competent evidence
of the contract. Preferred Pictures Corp. v. Thomp-
son
If a written contract contains a complete obliga-
tion without ambiguity as to the object and extent
of the engagement, it is conclusively presumed that
the whole agreement of the parties was included
therein. Preferred Pictures Corp. v. Thompson ........
Inconvenience or hardship cannot excuse a party
from the performance of an absolute and unqualified
undertaking to do a thing that is possible and law-
ful. Parsons Constr. Co. v. Metropolitan Utilities
Dist. s
Value of property is always a matter of judgment.
A contract based upon inadequate consideration will
not be set aside for that reason alone, unless the
inadequacy is so great as to furnish of itself
convincing evidence of fraud. Peters v. Woodman
Accident & Life Co. ..ooocoovmeeeeeeeeeeeen

Corporations.

1.

An officer or director of a corporation occupies a
fiduciary relation to the corporation and to stock-
holders. He is treated by courts of equity as a
trustee, and as such is ordinarily personally liable
to beneficiaries of a fund for any misapplication of
the fund to other beneficiaries not entitled thereto.
Peters v. Woodman Accident & Life Co. ...................
Rule for determination of liability of director of
corporation stated. Peters v. Woodman Accident
& Life Co.
The 1955 amendments to Blue-Sky Law do not ex-
pressly purport by their language to make officers
and directors of a corporation liable simply because
they are officers and directors, but said statutes
did not change their preexisting corporate respon-
sibilities and duties in handling the affairs and
transacting the business of the corporation. Davis
v. Walker
Directors of a corporation may not delegate their
corporate responsibilities and duties as directors to
others and avoid liability therefor, and since a cor-
poration has no thought or will of its own, its
every act is the act of those who are running it.
Davis v. Walker
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b.

Costs.

An officer or director of a corporation occupies a
fiduciary relation to the corporation and its stock-
holders. He is treated by courts of equity as a
trustee, and every violation by a trustee of a duty
required of him by law, whether willful and fraud-
ulent or done through negligence or arising through
mere oversight or forgetfulness, is a breach of
trust. Davis v. Walker
Where the duty of knowing facts exists, ignorance
due to neglect of duty on the part of an officer or
director of a corporation creates the same liability
as actual knowledge and a failure to act thereon.
Where fraud is committed by a corporation it is
time to disregard the corporate fiction and hold
the persons responsibile therefor in their indi-
vidual capacity. Davis v. Walker ..eoeerccerinnen.
Liability of an officer or director of a corporation
for violation of Blue-Sky Law stated. Davis v.
Walker

When a public official has been guilty of negligence

Counties.
1.

in fulfilling the duties of office imposed on him by
law, he is liable for the costs of an action or pro-
ceeding brought to remedy the wrong. Ludwig
v. Board of County Commissioners ...............

There is no common-law liability upon a county to
support poor and indigent persons. Any liability
must arise by statute imposing such duty upon the
county and prescribing the manner of its discharge.
Mary Lanning Memorial Hospital v. Clay County
The extent of the liability of a county must be
found in the legislation creating the duty. Mary
Lanning Memorial Hospital v. Clay County ..........
The county board of each county is the overseer
of the poor and is vested, by statute, with the
entire and exclusive superintendence thereof in such
county, whether such poor persons be residents or
nonresidents. Mary Lanning Memorial Hospital v.
Clay County ........
Whether a person comes within the purview of the
pauper statutes, so as to be entitled to the relief
therein provided, is a question of fact to be deter-
mined by the county board in each particular case.
Mary Lanning Memorial Hospital v. Clay County
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The powers of a county are limited to those pre-
scribed by statute. A county board can discharge
a statutory obligation only by the statutory means
provided by the Legislature. Mary Lanning Me-
morial Hospital v. Clay County
An obligation against a county for services ren-
dered in relieving a poor person who is entitled by
law to be so relieved can only be incurred in the
manner indicated by the statutes specifically pro-
viding the method for doing so. Mary Lanning
Memorial Hospital v. Clay County ..ooooooeeeeee.....
The power and authority of a county board to make
drainage improvements does not of itself confer
power and authority to levy and collect assessments
to pay the cost of such improvements. Shanchan
v. Johnson . . .
Counties and county boards can exercise only such
powers as are expressly conferred upon them by
statute. Such grant of powers must be strictly
construed and any reasonable doubt of the existence
of the powers is resolved against them. Shanahan
v. Johnson
County boards possess limited jurisdiction. They
have no power or authority to locate and construct
a drainage improvement under County Drainage Act,
and levy assessments to pay the cost thereof, unless
all of the jurisdictional steps have theretofore been
timely taken. Shanahan v. Johnson ..o
The power delegated to a county board to locate
and construct drainage improvements and levy as-
sessments for the cost thereof is to be strictly con-
strued against such board. Every reasonable doubt
as to the extent or limitation of such power is re-
solved against the board and in favor of the tax-
payer. Shanahan v. Johnson

A county board in the location and construction of
drainage improvements can only act in the mode
prescribed by statute. Shanahan v. Johnson .......
Under the County Drainage Act, a county board
cannot physically locate and complete construction
of a drainage improvement; pay the contractor in
full therefor; thereafter take the statutory steps
required; and thereby validly assess the cost of the
improvement to abutting landowners. Shanahan
v. Johnson
A county board has no statutory power or au-
thority to make a reassessment after the previous
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14.

15.

16.

Courts.

assessment to pay the cost of a drainage improve-
ment has been declared void by the final judgment
of a court of competent jurisdiction. Shanahan
v. Johnson
In determining the nature of repairs to be made
to bridges, and what bridges should be repaired,
when there are not sufficient funds for all, the
court will not control the discretion of county
commissioners, unless there is a clear abuse of
discretion. Kunz v. Bornemeier
Redistricting of a county will not be set aside
where a reasonable approximation to equality of
population has been attained. Ludwig v. Board of
County Commissioners
As used in redistricting statute, “population” means
the whole number of people or inhabitants, regard-
less of age, sex, business, or occupation, whether
civilian or military in character, who live in a
county or in a county commissioner district at the
time of its creation by redistricting the county.
Ludwig v. Board of County Commissioners ..............

A litigant has no vested right in a mode of pro-
cedure. An action commenced before an enactment
changing the procedure in a court where the action
is pending is properly triable under the changed
procedure after the enactment becomes effective,
unless the procedure is specifically retained by a
saving clause. Lindgren v. School Dist. of Bridge-
port
A judicial question arises whenever an act of re-
apportionment is clearly and palpably tainted with
an abuse of discretion. Ludwig v. Board of County
Commisgioners
The efficacy of a correct decision by a court is not
diminished or destroyed by the assignment or adop-
tion by the court of an erroneous reason for it.
Preferred Pictures Corp. v. Thompson ......................
The probate court in the settlement of an estate
has jurisdiction to find and determine who are the
heirs of a decedent, and to make incidental orders
with reference thereto necessary to administer the
estate. In so doing the court has no jurisdiction
to. determine the title to real estate, nor adverse
claims involving the title to real estate. Semrad
v. Semrad
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Criminal Law.

1.

In a criminal case, after trial and conviction in
the district court by a jury, error proceedings can-
not be taken to the Supreme Court by the defend-
ant therein before a judgment has been rendered
or a final order made by the court below, which
judgment or final order must include a sentence.
Kennedy v. State
In order to review alleged errors occurring during
the trial, such errors must be pointed out to the
trial court in a motion for new trial and a ruling
obtained thereon. Kennedy v. State ....oceeeneeneceeees
It is a prerequisite to the right of the Supreme
Court to review a trial court’s ruling on a defend-
ant’s motion to have a bill of exceptions furnished
at the expense of the county, that the affidavit of
poverty is filed in the district court. Kennedy wv.
State
In all criminal prosecutions the accused shall have
the right to demand the nature and cause of the
accusation. State v. Coomes
Due process of law requires only that the accused
be given sufficient notice of the nature of the
charge against him in order that he may prepare
a defense and plead the judgment as a bar to any
subsequent prosecution for the same offense. State
v. Coomes
In this state all public offenses are statutory; no
act is criminal unless the Legislature has in express
terms declared it to be so; and no person can be
punished for any act or omission which is not made
penal by the plain import of the written law.
State v. Coomes
There are no common law crimes in this state.
Resort to common law definitions is sometimes
necessary where general terms are used to desig-
nate crime. State v. Coomes
To predicate error upon misconduct of counsel in
addressing the jury, objection must have been prop-
erly made at the time or at the conclusion of
counsel’s statement or argument, and ruling had
before submission of the case to the jury. Huaines
v. State

A prosecutor, in argument to the jury, may state

" proper conclusions which are predicated upon com-

petent evidence which will be or has been adduced.
Unless an error in argument complained of was
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10.

11.

12.

13.

14.

15.

16.

17.

prejudicial to the rights of defendant, the judg-
ment should not be reversed. Haines v. State ...
While a voluntary confession is insufficient, stand-
ing alone, to prove that a crime has been com-
mitted, it is competent evidence of that fact, and
may, together with sufficient corroborative circum-
stances, establish the corpus delicti as well as the
defendant’s guilty participation. Haines v. State ...
In a criminal case, the Supreme Court will not
interfere with a verdict of guilty based upon the
evidence, unless it is so lacking in probative force
that the court can say, as a matter of law, that it is
insufficient to support a finding of guilt beyond a
reasonable doubt. Haines v. State ..cooooericnen
The Supreme Court will not in a homicide case
resolve conflicts in or weigh evidence or pass upon
the credibility of witnesses. Clown Horse v. State
WAlson V. SEAEE oot
It is implicit in a verdict of guilty in a homicide
case that the jury decided all controverted questions
of fact unfavorably to the accused. The Supreme
Court will not disturb the verdict if based on evi-
dence unless, as a matter of law, it is insufficient
to support a finding of guilt beyond a reasonable
doubt. Clown Horse v. State .
Wilson V. SEOLE ot

In order to obtain a bill of exceptions at the cost
of the county, a defendant in a criminal case must
file a poverty affidavit within 1 calendar month
after rendition of judgment or final order of which
complaint is made. Kennedy v. State ................

Duty of trial court in instructing jury in criminal
case is stated. Failure to charge upon some par-
ticular phase of the case is not error in the absence
of a proper request. Kucera v. State ............
Where a defendant in a criminal case offers himself
as a witness on his own behalf, he is subject to the
same rules of cross-examination as other witnesses.
Texter V. SLOLE oo e ccceca e cemee e ene e menneas

It is the duty of the prosecution to produce all
evidence tending to establish the guilt or innocence
of an accused. However, it is not necessary for the
State to call every witness whom it knows may have
some knowledge relating to the crime charged if
such knowledge is not material to the question
of the accused’s guilt or innocence. Tewxter v. State
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In a criminal case, the Supreme Court will not
interfere with a verdict of guilty based upon con-
flicting evidence unless it is so lacking in probative
force that it can say, as a matter of law, that the
evidence is insufficient to support a finding of
guilt beyond a reasonable doubt. Texter v. State
If the corpus delicti is proved, an unsupported,
extrajudicial admission may be sufficient to estab-
lish connection of the accused with the crime
charged. Wilson v. State
A showing of all that occurred immediately before
and at the time of the making of a confession is
sufficient foundation for its admission if such proof
shows it to have been freely and voluntarily made
and excludes the hypothesis of improper induce-
ments and threats. Wilson v. State .....oooen.......
Requisites necessary to constitute an accomplice
in a criminal case stated. Wilson v. State ..............
It is improper and generally prejudicial for a
prosecuting attorney in a criminal case to declare
to the jury his personal belief of the guilt of a
defendant; but if such belief is expressed as a
deduction from the evidence, it is not improper.
Wilson v. State
It is permissible for the prosecutor to refer to
the defendant in a homicide case as a bandit, a
robber, and a murderer when such conclusions are
reasonable and legitimate deductions drawn from
the evidence. Wilson v. State
If no objection is made to alleged improper conduct
of opposing counsel in his argument to the jury at
the time of the making thereof, there can be no
prejudicial error predicated upon the alleged mis-
conduct. Wilson v. State
A motion for a change of venue in a criminal case
is addressed to the sound discretion of the trial
court, and its ruling thereon will not be disturbed
unless an abuse of such discretion is disclosed.
Jungclaus v. State

426

494

494

494

494

494

494

704

A conviction may rest on the uncorroborated testi- _

mony of an accomplice when, considered with all
the testimony and circumstances, it satisfies the
jury beyond a reasonable doubt of the guilt of the
accused. Jungclaus v. State
Where a cautionary instruction on the weight and
credibility of the testimony of an accomplice is
requested, it is reversible error for the trial court

704
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28.

29.

Damages.
1.

to refuse to give such an instruction. Jungclaus
v, State
In this state all public offenses are statutory, and
no person can be punished for any act or omission
which is not made penal by the plain import of a
properly enacted statute. Lincoln Dairy Co. w.
Finigan
The public has a right to know the acts which
constitute crimes in this state and the punishments
provided therefor. To hold otherwise would in effect
deprive the people of personal and property rights
for which constitutions were devised to protect.
Lincoln Dairy Co. v. Finigan

In an action for damages for loss of future earn-
ings it is the duty of the court to instruct the jury
that the amount thereof shall be reduced to present
worth or value. Patras v. Waldbaum .............
In the absence of request the court is not required
to instruct as to a basis for determination of present

worth or value of future damages. Patras v. Wald-
h

If the court either on request or on its own motion
attempts to define a method of arriving at present
worth or value of future damages, and the instrue-
tion fails to contain a legal or comprehensive defi-
nition, it is prejudicially erroneous. Patras v.
Waldbaum
As a general rule, the question of whether a sum
mentioned in a contract is to be considered as
liguidated damages or as a penalty is a question of
law, dependent on the construction of the contract
by the court. Parsons Constr. Co. v. Metropolitan
Utilities Dist.
If the damages arising from a breach of the con-
tract are mot disproportionate to the amount of
damages that may be reasonably anticipated from
the breach, a provision for payment of a stipulated
amount will usually be regarded as liquidated dam-
ages. Parsons Constr. Co. v. Metropolitan Utilities
Dist.
In this state the measure of recovery in all civil
actions is compensation for the injury sustained.
Abel v. Conover
A statute which provides for more than compen-
satory or actual damages to be paid to an indivi-
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Deeds.
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dual is in excess of legislative authority and is un-
constitutional. Abel v. Conover
A statute providing for liquidated damages, though
in the form of a penalty, will be upheld if the
amount provided bears a reasonable relation to the
actual damages which might be sustained, and if the
damages are not susceptible of measurement by
ordinary pecuniary standards. Abel v. Conover ...

From the standpoint of time, the law in effect at the

time of the execution of a deed generally governs
its validity and interpretation. Dell v. City of
Lincoln . .

Descent and Distribution.

Drains.

The probate court in the settlement of an estate

has jurisdiction to find and determine who are the
heirs of a decedent, and to make incidental orders
with reference thereto necessary to administer the
estate. In so doing the court has no jurisdiction
to determine the title to real estate, nor adverse
claims involving the title to real estate. Semrad
v. Semrad

The power and authority of a county board to make
drainage improvements does not of itself confer
power and authority to levy and collect assessments
to pay the cost of such improvements. Shanahan
v. Johnson
County boards possess limited jurisdiction. They
have no power or authority to locate and construct
a drainage improvement under County Drainage
Act, and levy assessments to pay the cost thereof,
unless all of the jurisdictional steps have thereto-
fore been timely taken. Shanahan v. Johnson ..........
The power delegated to a county board to locate
and construct drainage improvements and levy as-
sessments for the cost thereof is to be strictly con-
strued against such board. Every reasonable doubt
as to the extent or limitation of such power is
resolved against the board and in favor of the
taxpayer. Shanahan v. Johnson
A county board in the location and construction of
drainage improvements can only act in the mode
prescribed by statute. Shanahan v. Johnson ...
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5.

Under the County Drainage Act, a county board
cannot physically locate and complete construction
of a drainage improvement; pay the contractor in
full therefor; thereafter take the statutory steps
required; and thereby validly assess the cost of
the improvement to abutting landowners. Shona-
han v. Johnson
A county board has no statutory power or authority
to make a reassessment after the previous assess-
ment to pay the cost of a drainage improvement has
been declared void by the final judgment of a court
of competent jurisdiction. Shanahan v. Johnson ..

Election of Remedies.

Where an action under a statute is a cumulative or

alternate remedy to one available at common law,
an election of remedies is involved. In such a case
a party may not plead a cause of action under the
statute and, failing that, rely upon the common law
remedy. Abel v. Conover '

Embezzlement.

1.

Equity.

Escheat.
1.

public officer. Haines v. State

The statute relating to embezzlement by public
officers was enacted to prevent any public official
from converting any public money received by him
in his official capacity to his own use or from
using it for any purpose other than the one for
which the money was entrusted to him. Fraudulent
intent is not an element of the offense. Haines v.
State
A report and payment of fines collected by a
justice of the peace, which is not made by him
until after a shortage and conversion thereof to his
own use has been discovered and exposed, is not a
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304

defense to a prosecution for embezzlement by a

Principles governing investigation of fraud by a court

of equity stated. Peters v. Woodman Accident &
Life Co.

An escheat upon a failure of heirs, under statute,
vests the title to the escheated lands in the state
on the death of the owner. Action by the state for
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Estates.
1.

Estoppel.
1.
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a judicial determination that such an escheat has
vested is not required. Semrad v. Semrad ..........
The words “failure of heirs,” contained in statute,
mean an absence of heirs competent to take by
descent or devise. Semrad v. Semrad ..............

Definition of an estate in fee simple determinable
is given and requisites for expiration of the estate
stated. Dell v. City of Lincoln
A devise which conveys property in fee simple, to
which are attached conditions for the violation of
which a forfeiture may be declared by contingent
devisees, creates an estate in fee simple subject to
conditions subsequent. Erskine v. Board of Regents
Estates upon condition subsequent, which, after
having become fully vested may be defeated by a
breach of condition, are not favored in law. Erskine
v. Board of Regents
Conditions subsequent contained in a devise of real
estate will be construed most strongly against con-
tingent devisees and a forfeiture will not be en-
forced unless clearly established. Erskine v. Board
of Regents
To constitute a breach of condition subsequent to
a devise relating to maintenance or use of the land
conveyed, there must be such neglect to comply
as to indicate an intention to disregard the condition.
Erskine v. Board of Regents
It is not enough to show that the letter of a con-
dition subsequent is violated; it must appear that
its true spirit and purpose have been intentionally
disregarded by the devisee. Erskine v. Board of
Regents

A litigant who knowingly and deliberately assumes
a particular position in a judicial proceeding is
generally estopped to take a position inconsistent
therewith to the prejudice of an adverse party.
Chicago, B. & Q. R. R. Co. v. State Board of Equal-
ization & Assessment
Ainsworth Irr. Dist. v. Bejot
The refusal of a school district board to admit a
nonresident pupil to its high school under the dis-
cretionary provision of the free high school educa-
tion act does not operate as an' estoppel upon the
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Evidence.
1.

members of the board to appeal from a decree hold-
ing that the proceedings transferring lands belong-
ing to the pupil’s parents into such district are void.
Lindgren v. School Dist. of Bridgeport ...

Parol evidence is not admissible to vary the terms
of a written contract of insurance. Adolf v. Union
Nat. Life Ins. Co.
Impeaching evidence is that which is directed to
the question of the credibility of the witness.
Sleezer v. Lang
While a voluntary confession is insufficient, stand-
ing alone, to prove that a crime has been com-
mitted, it is competent evidence of that fact, and
may, together with sufficient corroborative circum-
stances, establish the corpus delicti as well as the
defendant’s guilty participation. Haines v. State ....
Admissions in the law of evidence are concessions
or voluntary acknowledgments made by a party of
the existence of certain facts, and they are ordi-
narily classified as judicial and extrajudicial. Ver-
maas v. Heckel
A judicial admission is a formal act done in the
course of judicial proceedings which is a substitute
for evidence, thereby waiving or dispensing with
the production of evidence by conceding for the
purpose of litigation that the proposition of fact
alleged by the opponent is true. Vermaas v. Heckel
A judicial admission is ordinarily final and con-
clusive upon the party by whom it was made, unless
the trial court, in the exercise of a judicial dis-
cretion, timely relieves him from that consequence.
Vermaas v. Heckel
An extrajudicial admission is simply an item of
evidence in the mass of proof adduced during a
trial, admissible in contradiction and impeachment
of the present claim and other evidence of the party
making the admission. Vermaas v. Heckel ............
An extrajudicial admission is not ordinarily final
and conclusive upon the party by whom it was made,
in the absence of controlling elements of estoppel.
Vermaas v. Heckel
A change in testimony by a litigant to meet the
exigencies of the case is discredited as a matter
of law and should be disregarded. Nichols v. Mec-
Ardle
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Rule as to the effect of contradictory statements of
a witness made out of court stated. Texter v. State
A photograph is properly admissible -as evidence
if it be shown that it is a true and correct repre-
sentation of the place or subject it purports to rep-

resent at a time pertinent to the inquiry. Markey .

v. Hunter
The admission of a photograph in evidence, which
merely demonstrates the correctness of undisputed

-oral testimony already. before the court, does not ordi-
- narily constitute prejudicial error. Markey wv.

Hunter
If the corpus delicti is proved, an unsupporbed
extrajudicial admission may be sufficient to estab-

‘lish connection of the accused with the crime

charged. Wilson v. State
Proof of contradictory statements by a witness does

not dispose of his testimony but is to be considered

with the other evidence in the case in the deter-
mination thereof. Wilson v. State
Proof of contradictory statements of a witness is
received not as evidence of the facts declared, unless
made against interest by one who is a party to the
record, but for the purpose only of aiding the jury
in estimating the credibility of the witness. Wilson
v. State .. .
A showing of all that occurred immediately before
and at the time of the making of a confession is

- sufficient foundation for its admission if such proof

shows it to have been freely and voluntarily made

. and excludes the hypothesis of improper inducements

and threats. Wilson v. State
Where a litigant is actually taken by surprise,
he may show that witness has made a prior state-
ment inconsistent with and contradictory of his testi-
mony. Wilson v. State
The rule allowing a party to lmpeach h1s own
witness may not be used as an artifice by which
inadmissible matter may be placed before the jury.
Wilson v. State
Under ordinary circumstances expert opinion evi-

- dence is to be considered and weighed by the triers

of fact like any other testimony. Dunbier v. Stanton
When an issue of forgery in a civil case is raised

by pleadings and contested by evidence on both sides,

there is no presumption either in favor of witnesses
or in favor of circumstances. Dunbier v. Stanton

170

426

472

472

494

494

494

494

494

494

541

541



Vor. 170] INDEX

21.

22.

23.

24,

25.

26.

27.

28,

29,

30.

The mere opinion of witnesses who testify alone
from familiarity with a signature and from com-
paring genuine and disputed writing has less weight
generally on the issue of forgery than expert opin-
ions based on scientific skill and sound reasons.
Dunbier V. SEGMEOM ooooooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeen
Dunbier v. Rafert ereeeaneaes
Triers of fact are not compelled to accept as ab-
solute verity every statement of a witness not con-
tradicted by direct evidence. Circumstantial evi-
dence is equally competent with direct testlmony
Dunbier v. Stanton
Evidence not directly contradicted is not necessarily
binding on the triers of fact, and may be given no
weight where it is inherently improbable, unreason-
able, self-contradictory, or inconsistent with facts or
circumstances in evidence. Dunbier v. Stanton ...
Triers of fact have the right to test the credibility
of witnesses by their self-interest and to weigh un-
disputed parol testimony against facts and circum-
stances in evidence from which a conclusion may
properly be drawn that the parol testimony is false.
Dunbier v. Stanton .
Rule stated as to sufficiency of evidence necessary
to establish an oral contract to devise or .bequeath
an estate. Dunbier v. StantOn .oooeeevreeeeeiae.
Evidence of declarations of a deceased person, con-
cerning a parol contract, does not amount to direct
proof of the facts claimed to have been admitted by
those declarations. Such evidence, when not sup-
ported by other evidence, is generally entitled to but
little weight. Dunbier v. Stanton ...................
In an action to establish an oral contract to devise
or bequeath an estate, each case is to be deter-
mined from the facts, circumstances, and conditions
as presented therein. Dunbier v. Stanton ..........
Testimony of handwriting experts that a written
contract offered in evidence is a forgery, if based
on sound reasons and circumstances supporting that
theory, may be sufficient to overturn the testimony
that signatures to the contract were genuine. Dun-
bier V. RAFErt e

The result of comparisons made by handwriting
experts is a character of evidence sanctioned by
statute and merits proper consideration on the
issue of forgery in a civil action. Dunbier v. Rafert
Courts will take judicial notice of the results of
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a United States census, of a school census, and of
an authorized election and the votes cast thereat.
Ludwig v. Board of County Commissioners ............
Courts will take judicial notice of the population
of a county created by the state. Ludwig v. Board
of County Commissioners
Where evidence of a witness’ prior evaluation of
certain property, inconsistent with his present esti-
mate, is introduced, the witness may explain the
circumstances of his former evaluation and state
why he now testifies differently. Peters v. Wood-
man Accident & Life CO. ...eoeeeeeeeeceeeeeeceeccns

Executors and Administrators.

Fines.

Forgery.
Forgery is the false making or materially altering,

Fraud.

1.

Objections to claim filed in the county court against
the estate of a deceased person will be construed
with great liberality in the district court. Dunbier
v. Stanton
The term ‘“administrator de bonis non” means an
administrator who has been appointed in the place
of a former administrator or executor who has
ceased to be such after partial administration of the
estate. Johnson v. Munsell
An administrator de bonis non has all the powers
of his predecessor and is authorized to and should
prosecute an action if he in good faith believes it
necessary for the recovery of a debt owing the
estate. Johnson v. Munsell

Where a statute imposes liability for actual damages

and also imposes additional liability for the same
act, such additional liability is a fine or a penalty.
Abel v. Conover ..

with intent to defraud, of any writing which, if
genuine, might apparently be of legal efficacy,
or the foundation of a legal liability. Fidelity
& Deposit Co. v. Bodenstedt

A defense on the ground of fraud may be shown by
parol, not to contradict or vary but to destroy the
legal and binding effect of a written instrument.
Nathan v. McKernan
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2,

10.

11.

12.

13.

The asking of a certain price for an item of prop-
erty is not a representation of its value. Nathan v.
McKernan
A representation to be fraudulent must be made
either with knowledge of its falsity or without such
knowledge as a positive statement of a known fact.
Nathan v. McKernan
Fraud must relate to a present or preexisting fact
and may not be generally predicated on a repre-
sentation concerning an event in the future or acts
to be done in the future. Nathan v. McKernan ...
Where one is put upon inquiry, he is charged with
notice of all of such facts as he would have learned
by reasonable inquiry. Nathan v. McKernan ...
A defrauded party must be diligent and prudent in
his effort to detect the fraud. - Means of knowl-
edge thereof is equivalent to knowledge. Nathan
v. McKernan
A right of action for fraud may be waived. While
the defrauded party may retain what he received,
stand to his bargain, and recover for the loss occa-
sioned by the fraud, he cannot do so where, having
full knowledge, he does an act or acts indicating
his intention to waive the fraud. Nathan v. Me-
Kernan
Fraud or misrepresentation is generally a question
of fact and to be sufficient as a cause of action
or a defense must be pleaded by suitable allegations
of fact from which it may be concluded. Preferred
Pictures Corp. v. Thompson
A general charge of fraud or misrepresentation is
a conclusion and presents no issue of fact. Pre-
ferred Pictures Corp. v. ThOMPSON ..eoermcceaccrennae
Value of property is always a matter of judgment.
A contract based upon inadequate consideration will
not be set aside for that reason alone, unless the
inadequacy is so great as to furnish of itself con-
vincing evidence of fraud. Peters v. Woodman
Accident & Life Co.
Fraud is never presumed, but must be clearly
proved in order to entitle a party to relief on the
ground that it has been practiced on him. Pelers
v, Woodman Accident & Life Co.
Principles governing investigation of fraud by a
court of equity stated. Peters v. Woodman Accident
& Life Co.
To prove fraud direct evidence is not always essen-
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tial. Inferences or presumptions of fraud may be
drawn from facts and circumstances.. However,
such inferences or presumptions must not be guess
work or conjecture but must be rational and logi-
cal deductions from the facts and circumstances
from which they are inferred. Peters v. Woodman
Accident & Life Co. ..
What constitutes fraud is a matter of fact in each
case. Courts content themselves with determining
from the facts in each case whether fraud does or
does not exist, for whatever satisfies the mind and
conscience that fraud has or has not been practiced
is sufficient. Peters v. Woodman Accident & Life
Co.
Effect of existence of confidential or fiduciary re-
lation in action for fraud stated. Peters v. Wood-
man Accident & Life Co.

Frauds, Statute of.

1

Gifts.

Highways.
1.

Rule stated as to sufficiency of evidence necessary
to establish an oral contract to devise or bequeath
an estate. Dunbier v. Stanton
Evidence of declarations of a deceased person, con-
cerning a parol contract, does not amount to direct
proof of the facts claimed to have been admitted
by those declarations. Such evidence, when not
supported by other evidence, is generally entitled to
but little weight. Dunbier v. Stanton ..o,
In an action to establish an oral contract to devise
or bequeath an estate, each case is to be determined
from the facts, circumstances, and conditions as
presented therein. Dunbier v. Stanton ..............

This jurisdiction recognizes the right of an owner
of real or personal property to make a gift of it
inter vivos without consideration. Dunbier v. Rafert
To make a valid and effective gift inter vivos,
there must be an intention to transfer title to the
property, and a delivery by the donor and accept-
ance by the donee. Dumnbier v. Rafert ...

There is, in the absence of evidence to the con-
trary, a presumption that a motorist in approach-
ing and entering a favored highway intersection
acted with due care. Nichols v. McArdle ...............
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A motorist traveling on a favored highway pro-
tected by a stop sign of which he has knowledge
may properly assume that oncoming traffic will
obey it. Nichols v. McArdle
A motorist on a highway may assume that other
users thereof will use them in a lawful manner and
govern his acts in accordance with such assumption

- unless or until he has warning, notice, or knowl-

edge to the contrary. Nichols v. McArdle ...

‘Duty of a motorist approaching a highway pro-

tected by stop signs stated. Nichols v. McArdle ...
The duty of a motorist to look for vehicles ap-
proaching on a highway protected by stop signs
implies the obligation to see what is in plain view.
Nichols v. McArdle
A motorist entering an intersection of highways
is obligated to look for approaching automobiles
and to see any vehicle within that radius which

. denotes the limit of danger. Nichols v. McArdle ...

10.

11.

12.

Ripp v. Riesland ..
If a motorist entering an intersection looks for ap-
proaching vehicles but fails to see one which is
favored over him under the rules of the road, he is
guilty of negligence as a matter of law. Nichols
v. McArdle
A motorist approaching or entering an intersection
is required to see another automobile approaching
or entering the intersection which has been favored
with the right-of-way under the statutory rules of
the road and the failure to see such favored auto-
mobile is negligence as a matter of law. Nichols
v. McArdle
A public highway may be established by prescrip-
tion on continuous adverse use thereof by the public
for a period of 10 years. Kunz v. Bornemeier ........
In determining the question of whether or not a
public highway has been established by dedication,
a court is required to examine the proceedings had
to ascertain if the jurisdictional requirements neces-
sary for that purpose have been met. Kunz v. Borne-
MELET  eomeeeececananenns .

If the jurisdictional requirements for the estab-
lishment of a public highway by dedication have not
been met, the lapse of time will not supply the de-
fect. Kunz v. Bornemeier .
A motorist about to enter a highway protected by
stop signs must stop, look in both directions, and
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18.

19.

20.
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permit all vehicles to pass which are at such a dis-
tance and traveling at such a speed that it would
be obviously dangerous for him to proceed across
the intersection. Bezdek v. Patrick .................
Where a motorist approaching a through street or
highway stops, looks, and sees an approaching ve-
hicle on the favored street or highway but errone-
ously judges its speed or distance or for some other
reason assumes he can proceed with safety and not
have a collision, the question of whether or not his
conduct in doing so makes him guilty of contribu-
tory negligence is usually one for the jury. Bezdek
v. Patrick
A motor vehicle which has entered an intersection
or is passing through it at a lawful speed has the
right-of-way over a motor vehicle approaching the
intersection from a different direction into the path
of the first vehicle. Bezdek v. Patrick ....co.........
All travelers are required to exercise due care in
coming to and crossing an intersection of public
highways. Ripp ». Riesland
Rule that failure by the driver of a motor vehicle
to look before crossing an intersection operates to
defeat recovery is subject to limitations. It was
not intended to constitute such driver an insurer.
Ripp v. Riesland ..

If two vehicles are approaching an intersection at
approximately the same time, the driver of the ve-
hicle on the left must yield the right-of-way to the
vehicle on the right if it is traveling at a lawful
rate of speed. Ripp v. Riesland
One having the right-of-way may not on that ac-
count proceed with disregard of the surrounding
circumstances. He is not thereby relieved from
the duty of exercising ordinary care to avoid acei-
dents. Ripp v. Riesland

Meaning explained of when motor vehicles approach
an intersection at approximately the same time.
Ripp wv. Riesland
Where a motorist having right-of-way enters a
highway and fails to see another motor vehicle,
the question of his contributory negligence is for
the jury. Ripp v. Riesland
A left turn across a public highway between in-
tersections is inherently dangerous. One making
such a movement is required to exercise a degree
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22.

23.

Homicide.
1.

of care commensurate with the danger. Lockmon
v. Reed .
The giving of the statutory signal for a left turn
across a public highway will not absolve a driver
from a charge of negligence when he fails to ex-
ercise ordinary care for his own safety and that
of others by looking to the front and rear for the
approach of other vehicles using the highway.
Lockmon v. Reed - .
Where a driver gives the statutory signal for a
left turn across a highway and relies upon the
report of others in a position to see that the move-
ment is safe, the question of the driver’s negligence
is ordinarily one for the jury. Lockmon v. Reed ...

A purpose to kill and malice are essential elements
of murder in the second degree and in a prosecution
therefor each must be established beyond a reason-
able doubt. Clown Horse v. State
In a homicide case the unlawful killing is the prin-
cipal fact but the condition of the mind of the ac-
cused or the attendant circumstances determine
the class of the crime as second-degree murder or
manslaughter, Clown Horse v. State ...ooooceeee
If the evidence in reference thereto is such that
various inferences may properly be deduced there-
from as to the degree of the crime, the trial court
must submit the different degrees to the jury to
determine which inference shall prevail. Clown
HOrSE Ve SEALE oo ceecceecreeassnren eesnmessnaniacsannaen
It is the duty of the district court to instruct the
jury on such degree or degrees of homicide as are
supported by evidence sufficient to sustain a verdict
of guilty. Clown Horse v. State
Where all the circumstances surrounding a homicide
are not shown, the law presumes legal malice. Where
all the circumstances are shown by the evidence,
there is no presumption of malice, but the issue
is one of fact for the jury from all the evidence.
Clown Horse v. State
Homicide in the perpetration or attempt to perpe-
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The turpitude involved in a robbery takes the
place of deliberate, premeditated malice and the
purpose to kill is conclusively presumed from the
criminal intention required for robbery. Wilson v.
SLALE oo

In a homicide case, the verdict of the jury should
not be influenced by or rest upon the fact of
whether a parole, pardon, or other clemency is
easy or difficult to secure. Wilson v. State ... .

Improvements.

1.

As a general rule, improvements of a permanent
character made on real estate and attached thereto
without the consent of the owner of the fee, by
one having no title or interest, become a part of
the realty and vest in the owner of the fee as his
own property. Blomquist v. Board of Educational
Lands & Funds
The general rule that improvements which become
a part of the real estate may not be removed and
do not become the property of the lessee is appli-
cable in the absence of agreement, express or im-
plied, or a statute indicating otherwise. Blomquist
v. Board of Educational Lands & Funds ...
Trees growing on land, in the absence of agree-
ment or statute indicating otherwise, are a part of
the land. Blomquist v. Board of Educational
Lands & Funds .o

Indictments and Informations.

1.

An information must inform the accused, with rea-
sonable certainty, of the charge being made against
him in order that he may prepare his defense there-
to and also be able to plead the judgment rendered
thereon as a bar to a later prosecution for the same
offense. State v. Coomes .oonooeenrooo.

Where a statute states the elements of a crime, it
is generally sufficient in an information to describe
such crime in the language of the statute. Haines
Vo SEALE oo
Jungelaus v. SEate ..o

If the information apprises the defendant with rea-
sonable certainty of the accusation against him so
that he may prepare his defense and plead the
judgment as a bar to a subsequent prosecution for
the same offense, it meets the fundamental purposes
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of an information as well as constitutional require-
ments. Haines v. State .
The charging of a crime in the language of the

statute may be insufficient to inform the defendant .

of the nature of the crime charged. In such event
additional averments are required. Jungclaus v.
State .

Where an information adequately informs the de-

fendant as to the specific crime with which he is
charged, it is not error for the trial court to deny
a request for a bill of particulars. Jungelaus v.
State SOV

Injunctions.

1

An injunction suit to enjoin the enforcement of an
order annexing territory to a school district is a
collateral attack upon it and is mnot available un-
less the order is wholly void and not merely errone-
ous. Lindgren v. School Dist. of Bridgeport ............
An injunction granted by a judge may be enforced
as the act of the court, and disobedience thereof
may be punished as a contempt by the court. State
ex rel. Beck v. Lush i
A party who has knowledge of an injunction and
is in privity with a party enjoined is bound thereby.
State ex rel. Beck v. Lush
A void assessment may be enjoined. Knowledge
of the proceedings will not estop landowner from
contesting void  assessment. Shanahan v. Johnson

Insane Persons.

1.

There is no common-law liability of a parent for
support of an insane relative, and the statutory
procedure for determining and fixing such a lia-
bility must be strictly followed. County of Keith
v. Creamer
Under statute prescribing a procedure for imposing
liability on a parent for the care and maintenance
of an insane child in a state hospital, investigation
and determination by the county board to determine
ability of a parent to pay without depriving de-
pendents of necessary support is a condition pre-
cedent to the attaching of liability. County of
Keith v. Creamer
Where conditions precedent contained in statute
have not been complied with during the lifetime of
a relative sought to be charged, no absolute liability
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“attaches to the relative nor to his estate. County

Insurance.
1.

Judgments.
1.

of Keith v. Creamer

Insurance is a contract by which one party assumes
specified risks of the other party for a consideration,
and promises to pay him or his beneficiary an as-
certainable sum of money on the happening of a
specified contingency. Adolf v. Union Nat. Life
Ing. Co.
A contract of insurance which is plain and unam-
biguous as to its meaning must be enforced accord-
ing to its terms the same as any other contract.
Adolf v. Union Nat. Life Ins. Cov oo
When an application or conditional receipt pro-
vides that insurance shall be effective as of the
date of the application or conditional receipt, sub-
ject to the approval of the application or its accept-
ance by the insurer, no protection is afforded the
applicant until the application is approved or ac-
cepted. Adolf v. Union Nat. Life Ins. Co. ................
While an applicant is entitled to have indefinite and
ambiguous provisions of an insurance -contract
construed in his favor, plain and unambiguous pro-
visions cannot be disregarded because they were
not read or understood by the applicant. Adolf v.
Union Nat. Life Ins. Co.
A provision in a contract of insurance that the in-
surer will not be bound by statements or promises
made by an agent unless the same are reduced to
writing, submitted to the company at its home
office, and made a part of the contract, is a limita-
tion upon the authority of the agent, and agree-
ments made by the agent not in compliance there-
with have no binding effect on the insurer. Adolf
v. Union Nat. Life Ins. Co.

A case must be determined on the law as it stands
when judgment is rendered therein. Summerville
v. North Platte Valley Weather Control Dist. ...
The purpose of the Uniform Declaratory Judg-
ments Act is to provide a procedure for the speedy
determination of issues which would otherwise be
delayed to the possible injury of the parties if the
ordinary course of judicial proceedings is followed.
It creates no new causes of action and provides no
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cumulative remedies, although the act is remedial
in character. Scudder v. County of Buffalo .............
Ordinarily an action for a declaratory judgment
will not be entertained where another equally serv-
iceable remedy has been provided by law. Scudder
v. County of Buffalo
A judgment or decree rendered by consent of the
parties is valid if requirements establishing its
validity have been met. State ex rel. Beck v. Lush
A consent decree is as much a final decree and as
conclusive upon the parties as is one which has
been rendered after a hearing on the merits.
State ex rel. Beck v. Lush
Material facts or questions which were in issue in
a former action, and were there admitted or judi-
cially determined, are conclusively settled by a judg-
ment rendered therein, and such facts or ques-
tions become res judicata and may not again be
litigated in a subsequent action. Bezdek v. Patrick
In considering a motion for summary judgment
the court should view the evidence in the light
most favorable to the party against whom it is di-
rected. Fidelity & Deposit Co. v. Bodenstedt ............
A summary judgment is authorized only when the
moving party is entitled to a judgment as a mat-
ter of law. If there is a genuine issue of fact to
be determined, a summary judgment may not be
properly entered. Fidelity & Deposit Co. v. Boden-
stedt
A court examines the evidence on motion for sum-
mary judgment, not to decide any issue of fact
presented, but to discover if any real issue of fact
exists. Fidelity & Deposit Co. v. Bodenstedt ......

Judicial Sales.

1.

A successful bidder at a judicial sale becomes a
party to the proceedings, may appear and urge con-
firmation, and may appeal from an order setting
the sale aside. Michelson v. Wagner ...
Every person who buys from a referee takes with
knowledge that the contract of sale is mot binding
on the referee until the entire transaction is prop-
erly presented to and approved by the court. Mi-
chelson v. Wagner
In partition proceedings it is the duty of referees
and trial courts to endeavor to secure the highest
possible price for property sold for the benefit of
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those persons lawfully entitled to the proceeds of
the sale. Michelson v. Wagner ..
Confirmation of judicial sales rests largely within
the discretion of the trial court. Rule for review
of exercise of discretion stated. Michelson v. Wagner
Substantially increased offers to a referee for prop-
erty sold by him, made before confirmation of the
sale to the highest bidder, are sufficient evidence to
support a finding of the trial court in the exer-
cise of its judicial discretion that confirmation
should be denied and a new sale ordered. Michelson
v. Wagner ...
An upset bid, made after the judicial sale has
been held and prior to its confirmation by the court,
is relevant only to the extent that it bears upon
the fairness of the sale and the adequacy of the
highest bid at the advertised judicial sale. Mi-
chelson v. Wagner

is not the province of the Supreme Court in law
actions to resolve conflicts in the evidence, pass on
the credibility of witnesses, determine the plausibil-
ity of explanations, or weigh the evidence. Those
matters are for the jury. Haines v. State ...

Justices of the Peace.
A report and payment of fines collected by a justice

of the peace, which is not made by him until after
a shortage and conversion thereof to his own use
has been discovered and exposed, is not a defense
to a prosecution for embezzlement by a public officer.
Haines v. State

Landlord and Tenant.
The general rule that improvements which become a

Licenses.
1.

part of the real estate may not be removed and
do not become the property of the lessee is appli-
cable in the absence of agreement, express or im-
plied, or a statute indicating otherwise. Blomquist
v. Board of Educational Lands & Funds ... ..

Prior to enactment of 1955 amendments to Blue-Sky
Law, there was no specific remedy for recovery of
money paid out for the purchase of securities and
interests issued, sold, exchanged, or transferred
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in violation of the Blue-Sky Law. No recovery
could be had under said sections for the value of

" consideration paid for securities and interests pur-

chased prior to the date said amendments became
effective. Davis v. Walker
The 1956 amendments to Blue-Sky Law created a
specific remedy which did not exist at common law.
As a general rule statutes will not be understood
as effecting any change in the common law beyond
what is clearly indicated. Statutes in conflict with
the common law must be strictly interpreted. Davis
v, Walker
The 1955 amendments to Blue Sky Law do not ex-
pressly purport by their language to make officers
and directors of a corporation liable simply because
they are officers and directors, but said statutes did
not change their preexisting corporate responsi-
bilities and duties in handling the affairs and frans-
acting the business of the corporation. Davis v.
Walker
Liability of an officer or director of a corporation
for violation of Blue-Sky Law stated. Davis w.
Walker ereemeeareameneanemeeeeenean

Limitatidns of Actions.

1.

Mandamus.
The building of bridges, or the making of local improve-

The defense of recoupment must arise out of the
same transaction as plaintiff’s claim, and survives
as long as plaintiff’s cause of action exists, even if
affirmative legal action upon the subject of recoup-
ment is barred by the statute of limitations. Nathan
v. MeKernan
The statute of hmltatlons does not run agalnst an
amended pleading wherein the amendment consists
in setting forth a more complete statement of the
original cause of action. Muenchau v. Swarts ...

ments, is a discretionary power entrusted to public
and municipal corporations, and, when the proper
authorities have in good faith decided, mandamus
will not issue to compel them to a different course.
Kunz v. Bornemeier

Master and Servant.

1.

The fact that an employee is the general servant
of one employer does not, as a matter of law, pre-
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vent him from becoming the particular servant of
another, who may become liable for his acts. Von-
tress v. Ready Mixed Concrete Co. ..o
The right of control, or want of it, determines if
the relation of master and servant, at the par-
ticular time in question, existed between the em-
ployee and his general employer, or whether there
had been a change in relationship and he had be-
come, for the time being, a special employee of an-
other person. Vontress v. Ready Mixed Concrete
Co. ...

Liens.

Mechanic’s lien statutes are cumulative and reme-
dial in nature requiring a liberal construction so
as to effectuate their objects and purposes and pro-
tect all claimants within their scope. Muenchau
Vo SWOTES oo ees
A subcontractor’s lien is given not upon the ground
that a contract was made by the owner with such
subcontractor, but because the material so fur-
nished was used in the erection of the building.
Muenchau v. Swarts
A subcontractor must file a sworn statement of the
amount due him from the contractor within 60 days
from the date of the last material furnished to or
labor performed for the contractor in order to per-
fect a mechanic’s lien. Muenchau v. Swarts ............

Motor Carriers.

1.

An application to the railway commission for the
transfer of valid intrastate operating rights from
one common carrier to another is properly instituted
under the statutory provision for transfer of such
rights. Burlington Truck Lines, Inc. v. Brown
Transfer
An order of the railway commission granting an
application to a trucking company to operate over
alternate routes for convenience only does not
authorize the carriage of freight other than that
which can be transported on the regular route
authority. Burlington Truck Lines, Inc. v. Brown
Transfer
The railway commission may revoke, change, or
suspend a certificate of public convenience and
necessity for willful failure to comply with statute
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or lawful rules and regulations of the commission.
Neuswanger v. Houk
The term “willful failure,” as used in the Motor
Carrier Act, is such behavior through acts of com-
mission or omission which justifies a belief that
there was an intent entering into and characterizing
the failure complained of. Neuswanger v. Houk ...
Where an application is made for the transfer of
operating rights under Motor Carrier Act, the
question of whether or not such operating rights
are dormant relates to the time the application is
made, a hearing is held thereon, and for a reason-
able length of time immediately prior thereto.
Neuswanger v. Houk
Where a certificate of public convenience and neces-
sity is not dormant, it may be transferred on ap-
proval ‘of the railway commission under reason-
able rules and regulations to be prescribed by it,
if statutory requirements are met. Neuswanger
Ve Houk oo

Controlling questions stated in determining issue
of public convenience and necessity in cases where
new or extended operating rights are sought. Neus-
wanger v. Houk

Municipal Corporations.

1.

The formation of municipal corporations, such as
counties, cities, villages, school districts, or other
subdivisions, and the fixing of the boundaries are
legislative functions. Summerville v. North Platte
Valley Weather Control Dist.

Upon annexation of the village of Havelock by the
city of Lincoln, the latter succeeded to the rights,
liabilities, and duties imposed upon the former,
whether accrued or thereafter to accrue. Dell ».
City of Lincoln ...

The acknowledgment and recording of a plat laying
out land into lots and blocks and showing thereon
the streets and alleys, under statute, operates as
a dedication which is equivalent to a deed in fee
simple to such portions of the premises platted as
is on such plat set apart for streets and alleys for
public use to the municipality. Dell v. City of
Lincoln ...oooveveveceee.
Under statute, whenever any avenue, street, alley,
or lane is vacated the same shall revert to the

987

670

670

670

670

670

46

176

176



988

10.

11.

12,

13.

.cated. Dell v. City of Lincoln

INDEX [VoL.

. owners of adjacent real estate, one-half on each

side thereof. Dell v. City of Lincoln .oeee.e.....
Statutory provisions for filing of plat and for
vacation of streets and alleys are in pari materia.
Dell v. City of Lincoln
While the equivalent to a deed in fee simple to the
streets and alleys on a plat is vested in a munici-
pality under specified statutory provisions, such
fee is a qualified, base, or determinable fee which
may be continued forever if the streets and alleys
be devoted to the public use. Such fee is deter-
mined by the vacation of streets and alleys by the
municipality. Dell v. City of Lincoln ...
The title to a street vested in a city of the primary
class or in a city of the second class or village is
not generally a fee simple absolute but is a quali-
fied base or determinable fee and it is held in
trust for the purposes to which the street is dedi-

That wvacation proceedings are had by a vxllage
board or a city council at the instance and request,
and primarily for the benefit, of certain owners
whose property would be benefited by such vaca-
tion, is not ground for declaring the vacation ordi-
nance void. Dell v. City of Lincoln ...o.oeeeeeeeeeee...
The right of an owner of property abutting on a
street to ingress and egress to and from his prem-
ises by way of such street is a property right in
the nature of an easement in the street of which
he cannot be deprived without due process of law
and compensation for his loss. Dell v. City of
Lincoln .
Definition and general powers of municipal corpora-
tion stated. Dell v. City of Lincoln ...........ccoeeeee..

Under the provisions of the Constitution of this
state, a home rule charter must be consistent with
and subject to the Constitution and laws of this
state. Dell v. City of Lincoln

Under a home rule charter, a city may provide f01
the exercise of every power, not contravening con-
stitutional inhibitions, connected with the proper and
efficient government of the municipality. Dell ».
City of Lincoln ..
Where the Legislature has enacted a law affecting
municipal affairs, but which is of state-wide con-
cern, such law takes precedence over any action
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14.

15.

16.

Names.

In

taken by a home rule city under its charter. Dell
v. City of Lincoln _.
The preservation of order, the enforcement of law,
the protection of life and property, and the sup-
pression of erime are attributes of state sovereignty
and matters of state-wide concern. When the Leg-
islature enacts a general law upon any of these
subjects with respect to cities of a particular class,
such law applies to all cities of the class, includ-
ing home rule cities. Dell v. City of Lincoln ............
Cities which have adopted a home rule charter, as
authorized by the Constitution, are subject to the
general laws of the state, except as to municipal
matters of strictly local concern. Dell v. City of
Lincoln N
Whether or not an act of the Legislature pertains
to a matter of state-wide or strictly local concern
becomes a question for the courts when a conflict
of authority arises. Dell v. City of Lincoln .............

the absence of statutory prohibition, a person may
adopt or assume a name wholly or partly different
by which he may transact business. Fidelity &
Deposit Co. v. Bodenstedt ..

Negligence.
1.

In an action for negligence the burden is on the
plaintiff to show that there was a negligent act
or omission by the defendant and that it was the
proximate cause of plaintiff’s injury or a cause
which proximately contributed to it.- Saab v. Omaha
& C. B. St. Ry. Co.
A prima facie case of megligence on the part of a
common carrier is made in an action by a passenger
against the carrier for personal injury where it
appears that some defect in appliances or that some
act of the carrier’s employees in the conduct of
its business contributed to the accident. Saab v.
Omaha & C. B. St. RY. C0. e

A prima facie case of negligence is not made in a
case of injury to a passenger on leaving a vehicle
of transportation where the passenger has been
given a reasonable opportunity to select his time
to alight and to direct his own progress, and who
does alight on the street at his destination and
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becomes a pedestrian. Saab v. Omaha & C. B. St.
RY. €0 oo eeen
A violation of statutes regulating the use and
operation of motor vehicles upon the highways is
not negligence per se, but evidence of negligence
which may be considered with all the other facts
and circumstances in determining whether or not
a party was negligent. Warren v. Bostock .............
Actionable negligence exists when the injury is
the proximate result thereof, and the proximate
result must be the natural and probable consequence
which ought to have been foreseen or reasonably
anticipated in the light of the attendant circum-
stances. Warren v. Bostock
Proximate cause, as used in the law of negligence,
is that cause which in the natural and continuous
sequence, unbroken by an efficient intervening cause,
produces the injury, and without which the injury
would not have occurred. Warren v. Bostock ..........
When the evidence is in conflict as to what neg-
ligence, if any, constituted the proximate cause of
the injury, the determination of the proximate
cause is for the jury. Warren v. Bostock ................
Violation of federal statute or regulation with ref-
erence to operation of airplanes is not negligence
per se but is evidence of negligence. Sleezer
v. Lang
Where different minds may reasonably draw dif-
ferent conclusions from the evidence adduced or
if there is a conflict in the evidence as to whether
or not it establishes negligence or -contributory
negligence, and the degree thereof when one is
compared with the other, such issues must be sub-
mitted to the jury. Vermaas v. Heckel ......................
Negligence, which is the moving or effective cause
of a happening, is the proximate cause thereof.
Nichols v. McArdle
A violation of a city ordinance regulating the
speed of railroad trains is not negligence per se,
but evidence of negligence which may be taken into
consideration with all the other facts and circum-
stances in determining whether or not negligence
is established thereby. Carter v. Chicago, B. & Q.
R. R. Co.
Instruction upon effect of speed of railroad train

approaching a crossing did not constitute prejudi-
cial error. Carter v. Chicago, B. & Q. R. R. Co. ...
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13.

14,

15.

16.

17.

18.

19.

20.

21.

22.

23.

Where contributory negligence is pleaded as a
defense, but there is no competent evidence to sup-
port such defense, it is prejudicial error to submit
that issue to the jury. Carter v. Chicago, B. &
Q. R. R. Co.
Where contributory negligence of a plaintiff is
taken from the jury by an instruction, it is preju-
dicial error to give other instructions imposing a
duty upon such plaintiff to exercise due precau-
tions and to look where he could see and listen
where he could hear an approaching train. Carter
v. Chicago, B. & Q. R. R. Co.
Doctrine of last clear chance stated. Bezdek wv.
Patrick
A person who is himself negligent may not recover
under the doctrine of the last clear chance where
his negligence is active and continuing to the very
time of the accident. Such a situation involves
questions of comparative negligence and not those
of the last clear chance doctrine. Bezdek v. Patrick
A violation of a safety regulation is not gen-
erally negligence as a matter of law but is a

. fact which may be considered with all other evi-

dence in a case in deciding an issue of negligence.
Ripp v. Riesland
The doctrine of sudden emergency in a negligence
case stated. Ripp v. Riesland
Duty of jury in applying comparative negligence
statute stated. Ripp v. Riesland ...l
Instruction on application of comparative negligence
statute was erroneous in imposing a burden of
proof on defendant. Ripp v. Riesland ................
Duty of making comparison under the comparative
negligence statute is placed on the jury. There is
no burden of proof on either litigant. Ripp w.
Riesland
Where a party is responsible for a dangerous
place, agency, instrumentality, or operation likely to
cause injury or damage to persons or property
rightfully in its proximity, he is charged with the
duty of taking suitable precautions to avoid injury
or damage to such persons or property. His fail-
ure to take such precautions is negligence. Rose
v. Buffalo Air Service
Liability of manufacturer of chattel likely to cause
bodily harm or danger to property of another
stated. Rose v. Buffalo Air Service .....................
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In order that the manufacturer of a chattel shall
be subject to liability, it is not necessary that the
chattel shall be one the use of which is intended
to affect, preserve, or destroy human life. The pur-
pose which the article, if perfect, is intended to
accomplish is immaterial. The important thing is
the harm which it is likely to do to persons or
property if it is imperfect. Rose v. Buffalo Awr
Service

All persons who deal with deadly poisons or dan-
gerous substances are held to strict accountability,
and the highest degree of care must be used to
prevent injury from their use. Rose v. Buffalo
Air Service
The manufacturer of dangerous substances is not
an insurer. If he knows or in the exercise of rea-
sonable care should know that if his product is used
as directed or recommended it will cause or be
likely to cause material injury, then he is liable
to any person who in reliance upon his representa-
tions and directions uses the product for the pur-
pose and in the manner directed and recommended
and who suffers injury as a direct result. Rose
v. Buffalo Air Service
The liability of a manufacturer rests upon the
sound rule that a manufacturer or seller of an
article inherently dangerous to life or property is
liable for injury to the ultimate consumer who has
purchased through a middleman. Rose v. Buffalo
Air Service

Proof of actual knowledge that the product will
be used by another than the purchaser is not re-
quired where the article is so made as to be in-
herently harmful. The manufacturer who puts the
component parts together must be presumed to know
the nature and quality of the resultant component
which he solicits the public to purchase. Rose v.
Buffalo Air Service

A cause of injury may be the proximate cause
thereof though it pass through a series of events
if they are combined in a continuous chain through
which the force or presence of the cause operated
to produce the disaster. Rose v. Buffalo Air Service
The person on whom a duty of due care devolves is
not excused from taking necessary precautions by
contracting with or relying on others to take neces-
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New Trial.
1.

sary precautionary measures. Rose v. Buffalo Air
SEPVICE .o e eaan

A district court has the same power to hear and
determine a petition for a new trial on the ground
of newly discovered evidence after an appeal to the
Supreme Court as it would have if no appeal had
been taken. Finnern v. Bruner .
A petition for a new trial based on newly discovered
evidence must show that the grounds alleged could
not have been discovered, in the exercise of due
diligence, prior to the trial of the case. Finnern
v. Bruner .. S
The alleged newly discovered evidence must relate
to the issues joined in the original case. It must
be material, competent, and credible, and not merely
cumulative. Finnern v. Brumer ...
Newly discovered evidence must be of such a sub-
stantial nature as to make it appear that if such
evidence had been received in the original trial the
judgment would probably have been substantially
different. Finnern v. Brumer .........coovoooooeeeenen,
Whether or not a party seeking a new trial on the
ground of newly discovered evidence exercised due
diligence to procure the evidence at the trial must
be determined from the facts of each case in which
the issue is raised. Finnern v. Bruner ..............

In order to review alleged errors occurring during
the trial, such errors must be pointed out to the
trial court in a motion for new trial and a ruling
obtained thereon. Kennedy v. State .............._..........

The purpose of a new trial is to enable the trial
court to correct errors that have occurred in the
conduct of the trial. Sleezer v. Lang ......................

A new trial may be granted only for legal cause
or reason and where it appears that a legal right
has been invaded or denied. If legal cause or rea-
son exists and the complaining party makes his
application in writing within the time fixed by stat-
ute, the trial court has no discretion, and motion
for new trial must be sustained. Otherwise it
must be overruled. Sleczer v. Lang ...
A motion for a new trial in an equity suit is re-
quired only if a review is sought of rulings of
the trial court on alleged errors occurring at the
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trial, such as rulings on the rejection or reception
of evidence. Lindgren v. School Dist. of Bridgeport
A motion for a new trial upon the ground of newly
discovered evidence is addressed to the sound judi-
cial discretion of the trial court, and its ruling
thereon will not be disturbed unless an abuse of
discretion is shown. Markey v. Hunter . ..........
To support a motion for new trial, newly discovered
evidence must be of such a nature that if offered
and admitted at the former trial it probably would
have produced a substantial difference in result.
Markey v. Hunter

In the absence of evidence to the contrary, it may
be presumed that public officers faithfully performed
their official duties. Ludwig v. Board of County
Commissioners
When a public official has been guilty of negligence
in fulfilling the duties of office imposed on him
by law, he is liable for the costs of an action or
proceeding brought to remedy the wrong. Ludwig
v. Board of County Commisgioners ........ceeeeeeece
The Attorney General of this state has no authority
to waive the rights of the state in its property or
to bind the state by consenting to its alienation.
Semrad v. Semrad

A decree for the partition of real estate in which the

Partition.
1.

owner thereof is not made a party is absolutely
void and it may properly be set aside at or after
the term at which it was entered. Semrad v. Semrad

Every person who buys from a referee takes with
knowledge that the contract of sale is not binding
on the referee until the entire transaction is prop-
erly presented to and approved by the court. Mich-
elson v. Wagner
In partition proceedings it is the duty of referees
and trial courts to endeavor to secure the highest
possible price for property sold for the benefit
of those persons lawfully entitled to the proceeds
of the sale. Michelson v. Wagner ...
Substantially increased offers to a referee for
property sold by him, made before confirmation
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of the sale to the highest bidder, are sufficient evi-

dence to support a finding of the trial court in the

exercise of its judicial discretion that confirmation

should be denied and a new sale ordered. Michel-

gson v. Wagner 28
4. Objections to appointment of referee in partition

on the ground of being biased or prejudiced against

any party are addressed to the sound discretion of

the court making the appointment, and a ruling

thereon will not be set aside unless there is an

abuse of discretion. Phillips v. Phillips .................... 733
b. As between a partition in kind or sale of land

for division, courts will favor partition in kind,

since it does not disturb the existing form of in-

heritance or compel a person to sell his property

against his will. Phillips v. Phillips ................... 738
6. The burden is on those who seek a sale of the

property in lieu of partition in kind to establish

by a preponderance of the evidence the existence

of a statutory ground for such sale. Phillips v.

Phillips 733
7. A decree for the partition of real estate in which

the owner thereof is not made a party is absolutely

void and it may properly be set aside at or after

the term at which it was entered. Semrad v. Semrad 911

Partnership.

1. A sale, conveyance, transfer, or assignment by a
partner of his interest in the partnership to a
copartner does not of itself dissolve the partnership,
although the entire circumstances connected with
such a transfer may be sufficient to bring about
its dissolution. Johmson v. Munsell _.................. 749

2. Rule with respect to partner’s conveyance of in-
terest in partnership property operating as a dis-
solution of the partnership stated. Johnson w.
Munsell 749

8. Upon dissolution of partnership by death of ome
of its members, the surviving partners may carry
on same line of business without liability to ac-
count for good will. Johnson v. Munsell ............. 749

4., In the absence of an agreement therefor, or of
special circumstances, a surviving partner is not
ordinarily entitled to compensation for his services
in winding up and settling the partnership affairs.
Johnson v. Munsell 749

5. Circumstances under which a surviving partner
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Paupers.
1.

Penalties.
1.
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is entitled to compensation for services stated.
Johmgson v. Munsell ......ococovvooviveeienll] et

There is no common-law liability upon a county to
support poor and indigent persons. Any liability
must arise by statute imposing such duty upon the
county and prescribing the manner of its discharge.
Mary Lanning Memorial Hospital v. Clay County
The county board of each county is the overseer
of the poor and is vested, by statute, with the en-
tire and exclusive superintendence thereof in such
county, whether such poor persons be residents or
nonresidents. Mary Lanning Memorial Hospital v.
Clay COUNLY oot neene
Whether a person comes within the purview of the
pauper statutes, so as to be entitled to the relief
therein provided, is a question of fact to be deter-
mined by the county board in each particular case.
Mary Lanning Memorial Hospital ». Clay County ....
An obligation against a county for services ren-
dered in relieving a poor person who is entitled
by law to be so relieved can only be incurred in the
manner indicated by the statutes specifically pro-
viding the method for doing so. Mary Lanning
Memorial Hospital v. Clay County .....ooooooeeeeeeeeeno..

Where a statute imposes liability for actual dam-
ages and also imposes additional liability for the
same act, such additional liability is a fine or a
penalty. Abel v. Conover ...
A statute which provides for a penalty to be paid
to the injured party is violative of the Constitution.
Abel v. Conover ..........

A statute providing for liquidated damages, though
in the form of a penalty, will be upheld if the
amount provided bears a reasonable relation to the
actual damages which might be sustained, and if the
damages are not susceptible of measurement by
ordinary pecuniary standards. Abel v. Conover ...
Statute relating to deceit by an attorney, insofar
as it provides for the recovery of treble the actual
damages sustained by the injured party, is violative
of the Constitution, in that it authorizes the re-
covery of a penalty by a private individual. Abel
W, CONOVET ottt e eaas
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Pleading.
1. So long as the court can see that the identity of

10.

the cause of action is preserved, the particular al-
legations of the petition may be changed and others
added in order to cure imperfections and mistakes
in the manner of stating the plaintiff’s case. Muen-
chau v. Swarts ....oooooeeeeii.
An amended pleading which amplifies, expands,
clarifies, or elaborates with greater fullness of
detail than was alleged in the original pleading
does not state a new and different cause of action.
Muenchau v. SWArS ..ocoooooooooeeeeeeeeeeeeeeeee e
A petition in which the cause of action is insuffi-
ciently or defectively stated may be amended by
adding other allegations to remedy or cure the de-
fects. Muenchau v. Swarts ..o
It is within the discretion of the court to permit
a defendant, during the course of the trial, to amend
his answer so as to present a new defense. In such
case, the plaintiff, if not prepared to meet the new
issue, may have a continuance of the cause, upon
such terms as the court may deem just. Sleezer
Vo LANG e
If plaintiff’s petition is prepared, signed, and veri-
fied by his attorney, and by mistake an erroneous
statement is included therein, the trial court should
before judgment, upon terms just and equitable to
all parties, permit the litigant to withdraw that
allegation. Sleezer v. Lang ..ol
Effect of admission in pleading upon which trial
is had stated. Sleezer v. Lang ........oocooeeeeoneeee...
Force and effect of a pleading which has been
superseded by an amended pleading stated. Sleezer
Vo Lang e
It is within the discretion of the trial court to per-
mit or refuse an amendment of a pleading during
the trial of a case. Error cannot be predicated on
the action of the court in reference thereto unless
an abuse of discretion is established to the preju-
dice of the party who is adversely affected thereby.
Sleezer v. Lang e —eee———
Objections to claim filed in the county court against
the estate of a deceased person will be construed
with great liberality in the district court. Dunbier
v, Stanton .....cccccc.....

A pleading of general settlement and payment of
all claims and damages against an estate is not
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inconsistent with a general denial. Dunbier v.
Stanton
Dunbier v. Rafert
A defendant may plead as many grounds of defense
as he may have, provided they are not so repugnant
that if one be true another must be false. Dunbier
v. Stanton
An admission in an answer does not extend beyond
the intendment of the admission as clearly dis-
closed by its context. Dunbier v. Stanton ............
More than one defense may be interposed to the
same cause of action, provided they are not incon-
sistent with each other; they are not inconsistent
unless the proof of one necessarily disproves the
other. Dunbier v. Stanton
Dunbier v. Rafert
Fraud or misrepresentation is generally a question
of fact and to be sufficient as a cause of action or
a defense must be pleaded by suitable allegations
of fact from which it may be concluded. Pre-
ferred Pictures Corp. v. Thompson .....eeeeeeneeee
A general charge of fraud or misrepresentation is
a conclusion and presents no issue of fact. Pre-
ferred Pictures Corp. v. Thompson
The courts are without authority to grant relief
on a patently invalid pleaded cause of action. Blom-
quist v. Board of Educational Lands & Funds ............

All persons who deal with deadly poisons or dangerous

substances are held to strict accountability, and the
highest degree of care must be used to prevent
injury from their use. Rose v. Buffalo Air Service

Public Lands.

The Board of Educational Lands and Funds under the

leasing provisions of statute is without authority to
sell directly or in effect a part of the fee. Blomgquist
v. Board of Educational Lands & Funds ...........

Public Service Commissions.

1.

An application to the railway commission for the
transfer of valid intrastate operating rights from
one common carrier to another is properly insti-
tuted under statutory provision for transfer of such
rights. Burlington Truck Lines, Inc. v. Brown
Transfer
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2.

10.

An order of the railway commission granting an
application to a trucking company to operate over
alternate routes for convenience only does not au-
thorize the carriage of freight other than that which
can be transported on the regular route authority.
Burlington Truck Lines, Inc. v. Brown Transfer ...
The Supreme Court will not disturb an order of
the railway commission based on evidence unless the
evidence shows that such order is unreasonable and
arbitrary. Burlington Truck Lines, Inc. v. Brown
Transfer
By the Constitution the powers and duties of th
railway commission include the regulation of rates,
service, and general control of common carriers as
the Legislature may provide by law. Block wv.
Lincoln Tel. & Tel. Co.

In the absence of specific legislation the railway
commission shall exercise the powers and perform
the duties of regulation of rates, service, and general
control of common carriers. Block v. Lincoln Tel.
& Tel. Co.

Telephone companies operating in this state are
subject to all reasonable orders of the railway com-
mission entered upon hearings duly and legally
had as to rates to be charged and time and manner
of service to be rendered. Block v. Lincoln Tel. &
Tel. Co.

One telephone company cannot invade the territory
of another telephone company without making ap-
plication to the railway commission and, after notice
and hearing, receiving from the commission a certi-
ficate of convenience and necessity. Block v. Lin-
coln Tel. & Tel. Co.

The power of the railway commission to regulate
common carriers is derived from the Constitution.
Such power is plenary and self-executing in the
absence of specific legislation. Neuswanger v. Houk

Where the Legislature enacts specific legislation
implementing the Constitution, the railway com-
mission is subject to and governed by the provisions
of such enactment. Neuswanger v. Houk ................
The railway commission is clothed with legislative,
administrative, and judicial powers. The Supreme
Court has jurisdiction to review the orders and
regulations of the commission on appeal. Neus-
wanger v. Houk
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On an appeal to the Supreme Court from an order
of the railway commission administrative or legis-
lative in nature, the only questions to be determined
are whether the commission acted within the scope
of its authority and if the order complained of is
reasonable and not arbitrarily made. Neuswanger
v, Houk ..o,

The railway commission may revoke, change, or
suspend a certificate of public convenience and
necessity for willful failure to comply with statute
or lawful rules and regulations of the commission.
Neuswanger v. Houk

The term “willful failure,” as used in the Motor
Carrier Act, is such behavior through acts of com-
mission or omission which justifies a belief that there
was an intent entering into and characterizing the
failure complained of. Neuswanger v. Houk ...

Where an application is made for the transfer of
operating rights under Motor Carrier Act, the
question of whether or not such operating rights
are dormant relates to the time the application is
made, a hearing is held thereon, and for a reason-
able length of time immediately prior thereto.
Neuswanger v. HOUK coooooooooeeeeoeeeeeee

Where a certificate of public convenience and neces-
sity is not dormant, it may be transferred on ap-
proval of the railway commission under reasonable
rules and regulations to be prescribed by it, if statu-
tory requirements are met. Neuswanger v. Houk ....

Controlling questions stated in determining issue
of public convenience and necessity in cases where
new or extended operating rights are sought. Neus-
wanger v. Houk ..o

Quieting Title.

1.

The plaintiff in an action to quiet title to real
estate has the burden of proof. He must recover
upon the strength of his own title and not because
of weakness in the title of his adversary. Jones ».
Schmidt
A plaintiff who seeks to have title to real estate
quieted in him on the ground that it is accretion
to land to which he has title has the burden of
proving the accretion by a preponderance of the
evidence. Jonmes v. Schmidt ...
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Railroads.
‘1. The Legislature has not defined a specific method

by which railroad property in the state shall be
valued for taxation by the State Board of Equaliza-
tion and Assessment. It may, within legal limita-
tions and restrictions, resort to any appropriate
method by which a reasonable and just determination
of actual value of such property can be ascertained.
Chicago, B. & Q. R. R. Co. v. State Board of Equal-
ization & Assessment
Chicago & N. W. Ry. Co. v. State Board of Equaliza-
tion & Assessment
Union P. R. R. Co. v. State Board of Equalization
& Assessment
It was the duty of the State Board of Equalization
and Assessment in 1959 to value railroad property
in the state at its actual value and to assess it at
35 percent thereof. Any substantial departure
therefrom was a disregard of legislative mandate
and constituted an arbitrary valuation and assess-
ment of the property. Chicago, B. & Q. R. R. Co.
v. State Board of Equalization & Assessment ........
Chicago & N. W. Ry. Co. v. State Board of Equal-
ization & Assessment
Union P. R. R. Co. v. State Board of Equalization
& Assessment .........
It is an unlawful discrimination, prohibited by the
Constitution and the statutes of the state, to assess
the property of a railroad at 47% percent of its
actual value when all other tangible property is
assessed at not more than 35 percent of its actual
value. Chicago, B. & Q. B. R. Co. v. State Board
of Equalization & Assessment
Chicago & N. W. Ry. Co. v. State Board of Equal-
ization & Assessment
Union P. R. R. Co. v. State Board of Equalization
& ASSESEMENML et eecece et e
It is generally permissible for assessment author-
ities in ascertaining the value of the interstate
operating property of a railroad for taxation pur-
poses to consider its investment in transportation
property determined, according to the rules of the
Interstate Commerce Commission, in conjunction
with other recognized methods of determining the
value thereof. Chicago & N. W. Ry. Co. v. State
Board of Equalization & Assessment .........oeeeeeeeo ...
The assessing authorities in determining the pro-
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portion of the value of the entire operating prop-
erty of an interstate railroad allocable to its inter-
state property in a single state may consider the
percentage that the intrastate traffic units, gross
earnings, car locomotive mileage, and current mile-
age bear to the total railroad system. Chicago &
N. W. Ry. Co. v. State Board of Equalization &
Assessment
A computation of system value based upon average
market price of stocks and bonds and also based
upon a capitalization of net earnings reflect the
effect, upon actual value, of obsolescence, of the
competition of other means of transportation, and
of all factors affecting earnings. Chicago & N. W.
Ry. Co. v. State Board of Equalization & Assess-
MENT et ee et e e a e e ne e neenn
The capitalization by the State Board of Equaliza-
tion and Assessment of the average net income of a
railroad for a 5-year period immediately antecedent
to the time of the assessment’ of the property of the
railroad at the rate of 6 percent as one factor in
ascertaining the value of the entire property of the
railroad for taxation was not arbitrary or unrea-
sonable. Chicago & N. W. Ry. Co. v. State Board
of Equalization & Assessment ...........cooooeoeceeeeeenn...
A violation of a city ordinance regulating the
speed of railroad trains is not negligence per se,
but evidence of negligence which may be taken into
consideration with all the other facts and circum-
stances in determining whether or not negligence
is established thereby. Carter v. Chicago, B. & Q.
RB. R. COi et e
Instruction upon effect of speed of railroad train
approaching a crossing did not constitute preju-
dicial error. Carter v. Chicago, B. & Q. R. R. Co.
Where contributory negligence of a plaintiff is
taken from the jury by an instruction, it is preju-
dicial error to give other instruetions imposing
a duty upon such plaintiff to exercise due precau-
tions and to look where he could see and listen
where he could hear an approaching train. Carter
v. Chicago, B. & Q. R. R. Co. .

Where the accused in a rape case testifies as a
witness on his own behalf and denies the charge,
the testimony of the prosecutrix alone is not suffi-
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cient to support a conviction. It must be corrobo-
rated by other evidence on material points. Texter
v. State
Rule as to the sufficiency of evidence of corrobora-
tion in a rape case stated. Texter v. State ................
In a rape case, corroboration may consist of testi-
mony of prosecutrix and others as to making com-
plaint of the fact and nature of the offense. Tex-
ter v. State

Recognizances.

Robbery.
An individual attempts to perpetrate a robbery when

Sales.

In a criminal case where a recognizance has been

forfeited such forfeiture may be set aside upon such
conditions as the court may impose, if it appears
that justice does not require the enforcement of
the forfeiture. State v. Seaton ......cooeeooon....

he forcibly by violence or by putting in fear at-
tempts to take from another or from his immediate
possession or custody any money or personal prop-
erty of value with intent to rob or steal. Wilson
v. State

As a general rule there is an entire failure of
consideration where the property is entirely worth-
less, but there is not entire failure of consideration
if the property has any substantial value, although
less than the consideration paid. Nathan v. Mec-
Kernan

Where there is a total failure of consideration and
defendant has derived no benefit from the contract,
or none beyond the amount of money which he has
already advanced, such failure of consideration may
be shown in bar of the action. Nathan v. Me-
Kernan

In an action upon a contract for the sale of chat-
tels, evidence by the purchaser that after the de-
livery of the subject matter he inspected, retained,
and used it as a whole, shows both an acceptance
and a waiver of any objection that the quality was
not such as the contract required. Nathan v. Mc-
Kernan oo i
Liability of manufacturer of chattel likely to cause
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bodily harm or danger to property of another stated.
Rose v. Buffalo Air Service
In order that the manufacturer of a chattel shall
be subject to liability, it is not necessary that the
chattel shall be one the use of which is intended
to affect, preserve, or destroy human life. The pur-
pose which the article, if perfect, is intended to
accomplish is immaterial. The important thing is
the harm which it is likely to do to persons or
property if it is imperfect. Rose . Buffalo Air
Service
The manufacturer of dangerous substances is not
an insurer. If he knows or in the exercise of rea-
sonable care should know that if his product is
used as directed or recommended it will cause or
be likely to cause material injury, then he is liable
to any person who in reliance upon his representa-
tions and directions uses the product for the purpose
and in the manner directed and recommended and
who suffers injury as a direct result. Rose v.
Buffalo Air Service
The liability of a manufacturer rests upon the
sound rule that a manufacturer or seller of an
article inherently dangerous to life or property is
liable for injury to the ultimate consumer who has
purchased through a middleman, Rose v. Buffalo
Air Service
Proof of actual knowledge that the product will
be used by another than the purchaser is not re-
quired where the article is so made as to be in-
herently harmful. The manufacturer who puts the
component parts together must be presumed to
know the nature and quality of the resultant com-
ponent which he solicits the public to purchase.
Rose v. Buffalo Air Service .

Schools and School Districts.

1.

The refusal of a school district board to admit a
nonresident pupil to its high school under the dis-
cretionary provision of the free high school education
act does not operate as an estoppel upon the mem-
bers of the board to appeal from a decree holding
that the proceedings transferring lands belonging to
the pupil’'s parents into such district are void.
Lindgren v. School Dist. of Bridgeport .......eee.
The granting of petitions by a county superin-
tendent after notice and hearing, as provided by
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statute relating to annexation of territory to a

school district, need not be entered with the for-

mality of a judgment of a court of law. The ren-

dition of an order granting the petitions and an

entry thereof at an appropriate time and place

is all that is required. Lindgren wv. School Dist.

of Bridgeport 279
3. A valid order of a county superintendent, made

pursuant to statute relating to annexation of ter-

ritory to a school district, is final as to all mat-

ters properly determined by it, unless a review

thereof is sought, and as to such matters it is not

subject to collateral attack. Lindgren v. School

Dist. of Bridgeport .....ooooicnnencceeencencericeceanerenes 279
4. The finding of a county superintendent, inherently

contained in the grant of the petitions, that 55

percent of the voters of the district were signatory

thereto, is a final determination of that fact unless

a review thereof is sought, which may not be col-

laterally attacked unless it appears from the face

of the petitions that they are void. Lindgren wv.

School Dist. of Bridgeport 279
5. The words “each district affected,” contained in

statute relating to annexation of territory to a

school district, mean each school district in its en-

tirety that is involved in the proceeding. Lindgren

v. School Dist. of Bridgeport ... eeeeeaeieeaceeeceee 279
6. The words “each district affected” do not refer to

lands being transferred from one district to another,

and no petition is required from the voters in the

territory being detached from one district and an-

nexed to another. Lindgren v. School Dist. of

Bridgeport e 279
7. When lands are transferred from one district to

another under the provisions of statute relating

to annexation of territory to a school district, the

district from which the lands are detached retains

its identity and the assets and unbonded obligations

of such district by virtue of the specific provisions

of such statute. Lindgren v. School Dist. of Bridge-

POTE ettt ne e e et tecannen 279

8. Petitions initiated under statute for detaching lands
from one district' and annexing them to another do
not require a provision specifying the disposition
of assets and unbonded indebtedness, since such
disposition is made by statute. Lindgren v. School
Dist. of Bridgeport ................ . 279
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The transfer of lands from one district to another,
initiated by petitions signed by the required number
of voters, and granted by the county superintendent
after notice and hearing, and from which order a
judicial review is available, meets all the require-
ments of due process. Lindgren v. School Dist.
of Bridgeport 279
A voter and taxpayer of a school district has no
interest in the tax funds of a district, lawfully col-
lected, other than to see that they are used for
the public purpose for which levied. Lindgren
v. School Dist. of Bridgeport 279
The statutory provision that tax funds previously
levied and collected shall remain the property of
the district remaining after the proper transfer of
a part of its lands to another school district is
within the province of the Legislature, and is not
inhibited by constitutional provisions. Léindgren v.
School Dist. of Bridgeport 279
Mere irregularities in statutory proceedings to de-
tach lands from one school district and annex them
to another do not have the effect of vitiating the pro-
ceedings and subjecting them to collateral attack.
Lindgren v. School Dist. of Bridgeport .................. 279
Statutory provisions relating to mailing of notice
do not require the service of personal notice upon
the voters of the districts affected of the hearing
by the county superintendent provided for in statute
relating to annexation of territory to a school dis-
trict. Lindgren v. School Dist. of Bridgeport ... 279

In determining whether legislation is valid, it is
proper to examine and ascertain what may be done
or accomplished pursuant to the legislation. Sum-
merville v. North Platte Valley Weather Control
Dist. 46
Legislation is invalid that authorizes and sanctions
the taking of private property for public use with-
out just compensation or that deprives persons of
their property without due process of law. Summer-
ville v. North Platte Valley Weather Control Dist. 46
The formation of municipal corporations, such as
counties, cities, villages, school districts, or other
subdivisions, and the fixing of the boundaries are
legislative functions. Summerville v. North Platte
Valley Weather Control Dist. ... ... 46
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4.

10.

11.

12.

The Legislature may authorize the organization of
districts for public purposes by other governmental
bodies, and the proceeding may be proposed or ini-
tiated by private individuals. Summerville v. North
Platte Valley Weather Control Dist. .......coooeeeeemeeeeeee
Where the organization of a district is authorized
to be initiated by private individuals, there must
be some provision for determining whether the
particular district is for the public health, conven-
ience, or welfare, and a means by which an ag-
grieved property owner, whose property is injur-
iously affected, may have his rights judicially de-
termined. Summerville v. North Platte Valley
Weather Control Dist. .
The Legislature may not delegate legislative funec-
tions to private persons. Summerville v. North
Platte Valley Weather Control Dist. _..........oooeooee.....

In the absence of an emergency, a legislative act
takes effect 3 calendar months after the adjourn-
ment of the Legislature. Summerville v. North
Platte Valley Weather Control Dist. ........ocooeen.e......

All statutes relating to the same subject should
be construed and considered together for the purpose
of giving effect to the legislative intent. Mary
Lanning Memorial Hospital v. Clay County ...........
A legislative act will operate only prospectively
and not retrospectively, unless the legislative in-
tent and purpose that it should operate retrospec-
tively is clearly disclosed. Dell ». City of Lincoln

A legislative act will not be permitted, even if an

" attempt so to do is disclosed, to operate retrospec-

tively where it will have the effect to invalidate
or impair the obligation of contracts or interfere
with vested rights. Dell v. City of Lincoln ..........

Where the language used in a statute gives room
for doubt or uncertainty as to its application, courts
and administrative tribunals may resort to histori-
cal facts or general information to aid them in
interpreting its provisions. Ainsworth Irr. Dist. ».
Bejot ettt e e ate e e emnnn
The construction of a statute of doubtful meaning
given it by those whose duty it is to enforece it, and
which construction the Legislature has by its con-
tinued noninterference for a number of years ac-
quiesced in, will be approved, unless as thus con-
strued it contravenes some provision of the Consti-
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tution, or is clearly wrong. Ainsworth Irr. Dist.
v, Bejot
Long continued practical construction of a statute
by the officers charged by law with its enforce-
ment is entitled to considerable weight in inter-
preting that law. Ainsworth Irr. Dist. v. Bejot ...
When a statute is ambiguous or susceptible of two
constructions, one of which creates absurdities, un-
reasonableness, or unequal operation and the other
of which avoids such a result, the latter construc-
tion should be adopted. Ainsworth Irr. Dist v.
Bejot
Purpose and effect of allegedly conflicting provi-
sions of Irrigation Act stated. Ainsworth Irr.
Dist. v. Bejot
Two apparently conflicting sections of Irrigation
Act are reconciled as to use of water in the same
basin or watershed. Ainsworth Irr. Dist. v. Bejot ....
The general saving clause section relates to sub-
stantive and not to procedural law. Lindgren wv.
School Dist. of Bridgeport
The procurement of a bill of exceptions is a pro-
cedural matter and, when completed in accordance
with a new statute after the effective date thereof,
it is properly obtained under controlling law. Lind-
gren v. School Dist. of Bridgeport ............cocoeeeeunn..
Where a right has been created by a statute, which
did not exist at common law, the Legislature may
impose restrictions thereon, and the conditions so
imposed qualify and limit the right and must be
fully complied with in the manner prescribed.
County of Keith v. Cr er ..
Constitutional provision requires that no bill shall
contain more than one subject which subject shall
be clearly expressed in the title. State ex rel.
Bottolfson v. School Board
The title to an act of the Legislature must be such
as to give reasonable notice of the general subject
upon which it is proposed to legislate. State ex
rel. Bottolfson v. School Board
The test of the validity of amendments of a stat-
ute is whether or not their provisions are ger-
mane to the provisions of the statute sought to be
amended. State ex rel. Bottolfson v. School Board
The purpose of the constitutional provision limit-
ing a legislative enactment to the object expressed
in the title is to challenge the attention of those
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24,

25,

26.

21.

28.

29,

30.

31.

32.

affected by the provisions of the act and to prevent
surreptitious legislation. State ex rel. Bottolfson
v. School Board ... -
The title of an act amending a former act of the
Legislature may be looked to, as well as that of
the original act, to ascertain if the amending act
has any matter different from what is expressed
in the title. State ex rel. Bottolfson v. School Board

- Where the title of an amendatory or supplemental

act sufficiently indicates the nature of the legis-
lation in it contained, or the nature of the changes
or additions by it made, it is immaterial whether
or not the provisions of the act are covered by the
title of the act amended or supplemented. State
ex rel. Bottolfson v. School Board ....enen.
In ascertaining the meaning of a statute, the court
should discover the legislative intent from the lan-
guage used. Ludwig v. Board of County Comimis-
STOMENE  coeeeeeemeeeeaacesanaamennsmeeenemmnesenmrasaaeannens

If the language of a statute is clear and unam-
biguous, courts will not by interpretation or con-
struction usurp the function of the lawmaking body
and give it a meaning not intended or expressed
by the Legislature. Ludwig v. Board of County
COMIMASSTIOMEY'S  eeeeeeeeeeeecemsenaaeanseeranmmnasnaaeascmesaacmasnnnnnseanae
In considering the meaning and effect of a statute,
the legislative intent must be discovered if possible
from the language used considered in its plain,
ordinary, and popular sense. Ludwig v. Board of
County Commissioners
The Legislature is presumed to know the general
conditions surrounding the subject matter of leg-
islative enactment and the legal effect that accom-
panies the language it employs. Ludwig v. Board
of County Commissioners ..
The terms “inhabitant” and “population” may have
different meanings depending upon the context in
which they are used. They may be used inter-
changeably or synonymously in a plain, ordinary,
and popular sense. Ludwig v. Board of County Com-
MASSTOMET'S  coneeeeeeeeemeeeameeammeseeaammessa e naeammeresnessanecmtsnnn snin
The Legislature may not lawfully delegate legis-
lative powers to an administrative or executive
authority. Lincoln Dairy Co. v. Finigan

The exercise of a legislatively-delegated author-
ity to make rules and regulations fo carry out an
expressed legislative purpose, or for the complete
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operation and enforcement of a law with desig-
nated limitations and standards, is not an exercise
of legislative power. Lincoln Dairy Co. ». Finigan
The limitations of a legislatively-delegated author-
ity and the standards by which the granted powers
are to be administered must be clearly and definitely
stated. They may not rest on indefinite, obscure,
or vague generalities, or upon extrinsic evidence
not readily available. Lincoln Dairy Co. v. Finigan
The Legislature cannot delegate its power to cre-
ate criminal offenses and prescribe penalties to an
administrative or executive authority. Such powers
are exclusively legislative and may not be delegated
to the executive branch of government under the
doctrine of the division of powers contained in the
state Constitution. Lincoln Dairy Co. v. Finigan ...
The grant of power by the Legislature to the Di-
rector of the Department of Agriculture and In-
spection to promulgate rules and regulations in gen-
eral compliance with a model code, in accordance
with his judgment or whim, the violation of which
are made crimes subject to punishment, is an un-
constitutional delegation of legislative power to an
administrative authority. Lincoin Dairy Co. v. Fini-
GOT et
A citizen has the -constitutional right to engage
in any occupation not detrimental to the public
health, safety, and welfare. Measures adopted by
the Legislature under the police power to protect
the public health and secure the public safety and
welfare must have some reasonable relation to
those proposed ends. Lincoln Dairy Co. v. Finigan
Where it appears that a statute, under the guise
of police regulation, does not tend to preserve the
public health, safety, and welfare, but tends more
to stifle legitimate business by creating a monopoly
or trade barrier, it is unconstitutional as an un-
warranted interference with or an encroachment
upon the property rights of the individual. Lin-
coln Dairy Co. v. Finigan
The Legislature has the power to prohibit the sale
of food products that are dangerous or harmful to
public health but it cannot prohibit the sale of a
wholesome and nutritious food produect that is not a
fraud upon the public. Linecoln Dairy Co. v. Finigan
Grade A milk statute was unconstitutional in three
respects noted. Lincoln Dairy Co. v. Finigan ...
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40.

The 1955 amendments to Blue-Sky Law created a
specific remedy which did not exist at common
law. As a general rule statutes will not be under-
stood as effecting any change in the common law
beyond what is clearly indicated. Statutes in con-
flict with the common law must be strictly inter-
preted. Davis v. Walker ..o

Subscriptions.

1.

Taxation.
1.

The assumption of an obligation, express or im-
plied, by a university to keep an endowment fund
intact and to use the income thereof for the pay-
ment of scholarships for worthy girls, is a suffi-
cient consideration for a subscription to such fund
in the form of a promissory note payable at the
maker's death. Nebraska Wesleyan University v.
Estate of Couch ...
The assumption of an obligation may be implied
from the acceptance and retention of a subscription
contract by the donee. Nebraska Wesleyan Univer-
sity v. Estate of Couch
Conditions and restrictions contained in or en-
dorsed upon a subscription note, not inconsistent
with the subscription contract and which were
accepted by the donee, do not have the effect of de-
troying the original consideration for the contract.
Nebraska Wesleyan University v. Estate of Couch

An appeal from an assessment of railroad property
by the State Board of Equalization and Assessment
is required to be considered and decided de novo
on the record presented to the Supreme Court.
Chicago, B. & Q. R. R. Co. v. State Board of Equal-
ization & Assessment
Chicago & N. W. Ry. Co. v. State Board of Equal-
ization & Assessment
Union P. R. R. Co. v. State Board of Equalization
& Assessment ......... e eemeeteeneenaestmaeseeseeenensanen
The Legislature has not defined a specific method
by which railroad property in the state shall be
valued for taxation by the State Board of Equal-
jzation and Assessment. It may, within legal limita-
tions and restrictions, resort to any appropriate
method by which a reasonable and just determination
of actual value of such property can be ascertained.
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Chicago, B. & Q. R. R. Co. v. State Board of Equal-
1zation & Assessment
Chicago & N. W. Ry. Co. v. State Board of Equal-
Zation & ASSSSMENE oo
Union P. R, R. Co. v. State Board of Equalization
& ASSESSMENEt ..o

Presumption of validity of actions of an assessing
authority for taxation purposes disappears if there
is evidence to the contrary. Thereafter the mat-
ter is one of fact to be decided from evidence, un-
aided by presumption. The burden of establishing
an illegal assessment is upon the complaining party.
Chicago, B. & Q. R. R. Co. v. State Board of Equal-
zation & Assessment .. .
Chicago & N. W. Ry. Co. v. State Board of Equal-
ization & Assessment ...
Union P. R. R. Co. v. State Board of Equalizatio
& Assessment
It was the duty of the State Board of Equalization
and Assessment in 1959 to value railroad property
in the state at its actual value and to assess it at
35 percent thereof. Any substantial departure
therefrom was a disregard of legislative mandate
and constituted an arbitrary valuation and assess-
ment of the property. Chicago, B. & Q. R. R. Co.
v. State Board of Equalization & Assessment ...
Chicago & N. W. Ry. Co. v. State Roard of Equal-
ization & AsS€SSMENE .oooooooooeoeeoo

Union P. R. R. Co. v. State Board of Equalization
& AS8eSSMENE oo
A formula for determining the value of tangible
property for taxation purposes must be appropri-
ate to produce the result required by statute; and if
an arbitrary basis is used which is not uniformly
applied to all tangible property, the result is an
arbitrary one and will not sustain a valuation for
taxation purposes. Chicago, B. & Q. R. R. Co. v.
State Board of Equalization & Assessment ...
Chicago & N. W. Ry. Co. v. State Board of Equal-
ization & Assessment
Union P. R. R. Co. v. State Board of Equalization
& ASBESSMENE ooooeioomoeeeeoeeeeeeeeeee

It is an unlawful discrimination, prohibited by the
Constitution and the statutes of the state, to assess
the property of a railroad at 47% percent of its
actual value when all other tangible property is
assessed at not more than 35 percent of its actual
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10.

11.

value. Chicago, B. & Q. R. R. Co. v. State Board of
Equalization & ASSESSMENT ..oooommemirrcmnriemmrmseacociminsceanes
Chicago & N. W. Ry. Co. v. State Board of Egqual-
ization & Assessment ...

. Union P. R. R. Co. v. State Board of Equalization

& Assessment .
Taxing authorities may not withdraw any property
from the principle of uniformity of taxation as
provided by the Constitution and statutes of the
state. One owner of property cannot be compelled
to pay a greater proportion of taxes according to
the value of his property than another property
owner of the same class is required to pay. Chicago,
B. & Q. R. R. Co. v. State Board of Equalization
& Assessment .
Chicago & N. W. Ry. Co. v. State Board of Equal-
ization & Assessment .......
Union P. R. R. Co. v. State Board of Equalization
& Assessment .. ;
It is generally permissible for assessment author-
ities in ascertaining the value of the interstate
operating property of a railroad for taxation pur-
poses to consider its investment in transportation
property determined, according to the rules of the
Interstate Commerce Commission, in conjunction
with other recognized methods of determining the
value thereof. Chicago & N. W. Ry. Co. v. State
Board of Equalization & AsSeSSMENE wrmomemuirennes
The assessing authorities in determining the pro-
portion of the value of the entire operating prop-
erty of an interstate railroad allocable to its inter-
state property in a single state may consider the
percentage that the intrastate traffic units, gross
earnings, car locomotive mileage, and current
mileage bear to the total railroad system. .Chicago
& N. W. Ry. Co. v. State Board of Equalization
& Assessment ... .
A computation of system value based upon average
market price of stocks and bonds and also based
upon a capitalization of net earnings reflect the
effect, upon actual value, of obsolescence, of the
competition of other means of transportation, and
of all factors affecting earnings. Chicago & N. W.
Ry. Co. v. State Board of Equalization & Assessment
The capitalization by the State Board of Equaliza-
tion and Assessment of the average net income of a
railroad for a 5-year period immediately antecedent

1013

7
106

139

7
106

139

106

106

106



1014

12,

13.

14,

15.

16.

17.

INDEX [VoL.

to the time of the assessment of the property of
the railroad at the rate of 6 percent as one factor
in ascertaining the value of the entire property
of the railroad for taxation was not arbitrary or
unreasonable. Chicago & N. W. Ry. Co. v. State
Board of Equalization & Assessment ...
A voter and taxpayer of a school district has no
interest in the tax funds of a district, lawfully
collected, other than to see that they are used for
the public purpose for which levied. Lindgren v.
School Dist. of Bridgeport
The statutory provision that tax funds previously
levied and collected shall remain the property of
the district remaining after the proper transfer of
a part of its lands to another school distriet is
within the province of the Legislature, and is not
inhibited by constitutional provisions. Lindgren
v. School Dist. of Bridgeport
One who concludes that his property has been ex-
cessively valued for taxation must apply to the
county board of equalization to correct the error
and, in case of an adverse determination, appeal
therefrom. Scudder v. County of Buffalo ...
Statutory remedy of appeal from order of county
board of equalization is full, adequate, and ex-
clusive. Scudder v. County of Buffalo ........... ...
Where property is excessively valued for taxation,
or if prejudicial errors and irregularities intervened
in the procedure of the county board of equal-
ization, the statute affords a plain, adequate, speedy,
and exclusive remedy which cannot be collaterally
attacked unless the assessment or some part there-
of is wholly void. Scudder v. County of Buffalo ...
A void assessment may be enjoined. Knowledge
of the proceedings will not estop landowner from con-
testing void assessment. Shanahan v. Johnson .

Telecommunications.

1.

Within the meaning of the Constitution, telephone
companies are common carriers. Block v. Lincoln
Tel. & Tel. Co. ...

Telephone companies operating in this state are
subject to all reasonable orders of the railway com-
mission entered upon hearings duly and legally
had as to rates to be charged and time and manner
of service to be rendered. Rlock v. Lincoln Tel.
& Tel. Co.
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3.

Tender.

Trial.

One telephone company cannot invade the territory
of another telephone company without making ap-
plication to the railway commission and, after notice
and hearing, receiving from the commission a certi-
ficate of convenence and necessity. Block v. Lincoln
Tel. & Tel. Co.
A subscriber to telephone service directly affected
is a party in interest in a hearing to determine
whether or not, on the basis of convenience and
necessity, his existing service shall be taken away.
Block v. Lincoln Tel. & Tel. Cou ommnreeeceeeecnee

Where a tender is made upon condition that it be ac-

cepted in full satisfaction of a demand, it must
be accepted or refused as made. If accepted, the
condition is accepted notwithstanding protest to the
contrary. Dunbier v. Stanton

In an action for damages for loss of future earn-
ings it is the duty of the court to instruct the jury
that the amount thereof shall be reduced to present
worth or value. Patras v. Waldbaum _..........ccceveeeeee
In the absence of request the court is not required
to instruct as to a basis for determination of present

1015

531

531

541

20

worth or value of future damages. Patras v. Wald-

baum
If the court either on request or on its own motion
attempts to define a method of arriving at present
worth or value of future damages, and the instruc-
tion fails to contain a legal or comprehensive defi-
nition, it is prejudicially erroneous. Patras v. Wald-
baum
Photographs are admissible in evidence where they
may be regarded as instructive upon a question for
determination, but if they are not so instructive it
is error to admit them. Patras v. Waldbaum. ........
If the evidence is undisputed, or such that minds
of men could not reasonably arrive at any other
conclusion, the question is one for decision by the
court as a matter of law; otherwise, it is a question
for the jury to decide as other issuable facts in the
case. Sunderman v. Wardlaw
Presumption of validity of actions of an assessing
authority for taxation purpcses disappears if there
is evidence to the contrary. Thereafter the matter

20

20

20

70
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13.

10.

11.

12,
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is one of fact to be decided from evidence, unaided
by presumption. The burden of establishing an
illegal assessment is upon the complaining party.
Chicago, B. & Q. R. R. Co. v. State Board of Equal-
ization & Assessment .
Chicago & N. W. Ry. Co. v. State Board ¢f Equal-
ization & Assessment
Union P. R. R. Co. v. State Board of Equalization
& Assessment
A motion for judgment notwithstanding the ver-
dict must, for the purpose of decision thereon, be
treated in the light most favorable to the party

against whom the motion is directed. Warren v,

Bostock ...
When the evidence is in conflict as to what neg-
ligence, if any, constituted the proximate cause of
the injury, the determination of the proximate
cause is for the jury. Warren v. Bostock ............
It is within the discretion of the trial court to per-
mit or refuse an amendment of a pleading during
the trial of a case. Error cannot be predicated
on the action of the court in reference thereto
unless an abuse of discretion is established to the
prejudice of the party who is adversely affected
thereby. Sleezer v. Lang
To predicate error upon misconduct of counsel in
addressing the jury, objection must have been
properly made at the time or at the conclusion of
counsel’s statement or argument, and ruling had
before submission of the case to the jury. Haines
v. State
A prosecutor, in argument to the jury, may state
proper conclusions which are predicated upon com-
petent evidence which will be or has been adduced.
Unless an error in argument complained of was
prejudicial to the rights of defendant, the judgment
should not be reversed. Haines v. State ....ocoooeo........
Where the evidence on the trial in the district
court is not conflicting and reasonable minds can-
not differ as to the conclusion to be derived there-
from, it is the duty of the court, when requested,
to direct a verdict in accordance with such con-
clusion. Vermaas v. Heckel

Where different minds may reasonably draw differ-
ent conclusions from the evidence adduced or if
there is a conflict in the evidence as to whether
or not it establishes negligence or contributory
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14.

15.

16.

17,

18.

19.

20.

21.

22.

23.

negligence, and the degree thereof when one is
compared with the other, such issues must be sub-
mitted to the jury. Vermaas v. Heckel ... ..........
If the evidence in reference thereto is such that
various inferences may properly be deduced there-
from as to the degree of the crime, the trial court
must submit the different degrees to the jury to
determine which inference shall prevail. Clown
Horse v. SEAEC oot enanns
It is the duty of the district court to instruct the
jury on such degree or degrees of homicide as are
supported by evidence sufficient to sustain a verdict
of guilty. Clown Horse v. SEate .oooooeeoicvoiiiaciaieenenns
Duty of trial court in instructing jury in criminal
case is stated. Failure to charge upon some par-
ticular phase of the case is not error in the ab-
sence of a proper request. Kucera v. State ...
A change in testimony by a litigant to meet the
exigencies of the case is discredited as a matter
of law and should be disregarded. Nichols v. Mec-
Ardle ... e eoeoeeeasitveeasammmmseesessesmeeessesssssssseseessereeeeeseseinee

The trial court is required to submit to the jury
the issues of fact presented by the pleadings and
supported by evidence. The failure to do so is
prejudicial error. Nichols v. McArdle ............

Where contributory negligence is pleaded as a de-
fense, but there is no competent evidence to sup-
port such defense, it is prejudicial error to submit
that issue to the jury. Carter v. Chicago, B. & Q.
R. B, €O e

Conflicting instructions are erroneous and they are
prejudicial unless it is apparent from the record
that the jury was not misled thereby. Carter wv.
Chicago, B. & Q. R. R. COu oo

Instructions are to be considered together, to the
end that they may be properly understood, and,
if as a whole they fairly state the law applicable
to the evidence when so construed, error cannot be
predicated on the giving thereof. State v. Albert ...

The failure of a party to call an available witness
may impair the value of his proof, but the probative
force of any inference therefrom is for the triers
of fact. Dunbier v. SEANLON oo
Triers of fact are not compelled to accept as
absolute verity every statement of a witness not
contradicted by direct evidence. Circumstantial evi-
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24,

26.

26.

21,

28.

29.

30.

31.

32.

33.

INDEX [VoL.

dence is equally competent with direct testimony.
Dunbier v. Stanton
Evidence not directly contradicted is not necessar-
ily binding on the triers of fact, and may be given
no weight where it is inherently improbable, un-
reasonable, self-contradictory, or inconsistent with
faets or circumstances in evidence. Dunbier v.
Stanton
Triers of fact have the right to test the credibil-
ity of witnesses by their self-interest and to weigh
undisputed parol testimony against facts and cir-
cumstances in evidence from which a conclusion
may properly be drawn that the parol testimony is
false. Dunbier v. Stanton
If there is evidence to sustain a finding for the
litigant having the burden of proof, the trial court
may not disregard it and decide the case as a mat-
ter of law. Ripp v. Riesland
Where a litigant requests different and antag-
onistic instructions, he cannot complain of the
action of the trial court in giving one of such in-
structions. Ripp v. Riesland

In a negligence action concerning a collision of
automobiles at a highway intersection, the jury
should be fully and precisely instructed as to the
reciprocal rights and duties of the operators of the
automobiles. Ripp v. Riesland

Duty of making comparison under the compara-
tive negligence statute is placed on the jury. There
is no burden of proof on either litigant. Ripp v.
Riesland

A conviction may rest on the uncorroborated testi-
mony of an accomplice when, considered with all
the testimony and circumstances, it satisfies the
jury beyond a reasonable doubt of the guilt of the
accused. Jungclaus v. State

Where a cautionary instruction on the weight and
credibility of the testimony of an accomplice is
requested, it is reversible error for the trial court to
refuse to give such an instruction. Jungelaus v.
State
Rule as to sufficiency of evidence to require sub-
mission of case to jury stated. Parsons Constr.
Co. v. Metropolitan Utilities Dist.
A party to an action is entitled to have the jury
instructed with reference to his theory of the case,
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34.

3b.

36.

31.

Trusts.

1.

when the pleadings present the theory as an issue
and it is supported by competent evidence, whether
requested to do so or mnot. Vontress v. Ready
Mixed Concrete Co. oooiiimeieaieeraancmanniseasnneans
Where the pertinent facts pertaining to a contract
and relationship of the persons involved are not in
dispute, and but one reasonable inference can be
drawn therefrom, it is a question of law for the
court. Vontress v. Ready Mixed Concrete Co. ...

In considering a motion for summary judgment
the court should view the evidence in the light
most favorable to the party against whom it is
divected. Fidelity & Deposit Co. v. Bodenstedt ....
A summary judgment is authorized only when the
moving party is entitled to a judgment as a matter
of law. If there is a genuine issue of fact to be
determined, a summary judgment may not be prop-
erly entered. Fidelity & Deposit Co. v. Bodenstedt
A court examines the evidence on motion for sum-
mary judgment, not to decide any issue of fact
presented, but to discover if any real issue of fact
exists. Fidelity & Deposit Co. v. Bodenstedt .......

To establish a resulting trust the evidence must
be clear, satisfactory, and convincing. Bailey wv.
Karnopp ...
The burden of proof is upon one seeking to estab-
lish the existence of a constructive trust to do so
by evidence which is clear, satisfactory, and con-
vineing in character. Bailey v. Karnopp eeecceceeeeee

United States.
A United States savings bond registered in the names

Venue.

of two persons as co-owners may be paid to either
co-owner upon his separate request, and upon pay-
ment the other co-owner ceases to have any interest
in the proceeds of the bonds. Dunbier v. Rafert ...

A motion for a change of venue in a criminal case

is addressed to the sound discretion of the trial
court, and its ruling thereon will not be disturbed
unless an abuse of such discretion is disclosed.
Jungelaus v. State
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Waters.

Wills.

1.

INDEX [VoL.

The Department of Water Resources has exclusive
original jurisdiction to hear and adjudicate all
matters pertaining to water rights, appropriations,
and priorities for the use of public waters of this
state for irrigation. Ainsworth Irr. Dist. v. Harms
Purpose and effect of allegedly conflicting provi-
sions of Irrigation Act stated. Ainsworth Irr. Dist.
Vo BeJOt .o
Two apparently conflicting sections of Irrigation
Act are reconciled as to use of water in the same
basin or watershed. Ainsworth Irr. Dist. v. Bejot
A plaintiff who seeks to have title to real estate
quieted in him on the ground that it is accretion
to land to which he has title has the burden of
proving the accretion by a preponderance of the
evidence. Jones v. Schmidt

Accretion is the process of gradual and impercepti-
ble addition of sclid material, called alluvion, ex-
tending the shore line out by deposits made by con-
tiguous water, or by reliction, the gradual with-
drawal of the water from the land by the lower-
ing of its surface level from any cause. Jones v.
SChmidt e

A devise which conveys property in fee simple, to
which are attached conditions for the violation of
which a forfeiture may be declared by contingent
devisees, creates an estate in fee simple subject to
conditions subsequent. Erskine v. Board of Regents

Conditions subsequent contained in a devise of real
estate will be construed most strongly against con-
tingent devisees and a forfeiture will not be en-
forced unless clearly established. Erskine v. Board
of Regents ..o,

To constitute a breach of condition subsequent in
a devise relating to maintenance or use of the land
conveyed, there must be such neglect to comply
as to indicate an intention to disregard the condi-
tion. Erskine v. Board of Regents ... .. .

It is not enough to show that the letter of a con-
dition subsequent is violated; it must appear that
its true spirit and purpose have been intentionally
disregarded by the devisee. Erskine v. Board of
Regents e
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Witnesses.
1. Rule as to the effect of contradictory statements

of a witness made out of court stated. Texter w.
SEALE  eeeeeeeeeeeeeeeeeeemeeee e e e amteemn e e e nn s e e et a e ne s
A party to an action is not an incompetent witness
by whom to prove a transaction or conversation had
with an agent of the other party thereto since de-
ceased. Preferred Pictures Corp. v. Thompson ...
The value of the opinion of an expert witness is
dependent on, and is no stronger than, the facts
on which it is predicated. The opinion has no
probative force unless the premises upon which it
is based are shown to be true. Johnson v. Munsell
Where evidence of a witness’ prior evaluation of
certain property, inconsistent with his present esti-
mate, is introduced, the witness may explain the
circumstances of his former evaluation and state
why he now testifies differently. Peters v. Wood-
man Accident & Life Co. .ooooiiiiiiiii e

Workmen’s Compensation.

1.

An action for workmen’s compensation may be
maintained in this state where accidental injuries
are sustained in this state by an employee of a non-
resident employer except against railroad companies
engaged in interstate commerce. Rapp v. Hale ...
Conditions stated under which an award of compen-
sation by the workmen’s compensation court can
be set aside by the district court. Rapp v. Hale ...
Where a retrial has been had before the full com-
pensation court the appeal to the district court is
limited in scope and is primarily in the mature of
an error proceeding. Rapp v. Hale ...
On an appeal from the district court to the Supreme
Court in a workmen’s compensation case, the case
shall be considered de novo except where the find-
ings of fact are conclusively supported by the
evidence as disclosed by the record. Rapp v. Hale
Total disability for workmen’s compensation pur-
poses is defined. Rapp v. Hale ..ol
A workman who, solely because of his injury, is
unable to perform or to obtain any substantial
amount of labor, either in his particular line of
work, or in any other for which he would be fitted
except for the injury, is totally disabled within
the meaning of the Workmen’s Compensation Act.
Rapp v. Hale ..ot
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7. Disability within the meaning of the Workmen’s
Compensation Act is defined in terms of employ-
ability and earning capacity rather than in terms
of loss of bodily function. Rapp v. Hale .................... 620



