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Severin v. State

EDWIN G. SEVERIN, PLAINTIFF IN ERROR, V. THE STATE OF
NEBRASKA, DEFENDANT IN ERROR.
20 N. W. 2d 377

FILED NOVEMBER 2, 1945. No. 31964.

1. Criminal Law. This court will not interfere with a verdiet of
guilty in a criminal case which is based upon conflicting evidence
unless it is so lacking in probative force that we can say as a
matter of law that it is insufficient to support a finding of guilt
beyond a reasonable doubt.

Where the intent with which an act is done is a neces-

sary element of the crime charged, evidence of wrongful intent

must be produced from which a jury may find that such intent
was conceived or existed in the county where the crime is al-
leged to have been committed.

The intent with which an act is committed is purely

a mental process and difficult to establish by direct proof. It

is generally a conclusion that must be drawn after a consider-

ation of the actions of the defendant, viewed in the light of the
attendant circumstances.

Whether the wrongful intent charged was formulated
in the county where the crime is alleged to have occurred is
usually a question for the jury to determine after considering
the actions of the defendant and the surrounding circumstances.

5. Embezzlement. It is not material ordinarily what the source of
the particular funds was which were alleged to have been wrong-
fully embezzled other than that they came into defendant’s pos-
session by virtue of the relationship named in the information
on or about the time charged.

ERROR to the district court for Pierce County: FAY H.
POLLOCK, JUDGE. Affirmed.

Hugh J. Boyle, for plaintiff in error.

Walter R. Johnson, Attorney General, Carl H. Peterson,
and H. Emerson Kokjer, for defendant in error.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL, and WENKE, JJ.

CARTER, J.

The plaintiff in error was convicted of the crime of em-
bezzlement under section 28-538, R. S. 1943, and sentenced
to serve one year in the state penitentiary. For convenience
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the plaintiff in error will be referred to herein as the de-
fendant.

The record shows that the defendant was a real-estate
dealer living in Omaha. In July 1942, he came to the farm
home of Clarence Brokaw near Foster in Pierce County to
interest him in the purchase of a ranch. In the furtherance
of this purpose he took Brokaw and his wife to Bassett and
showed them a ranch owned by A. H. Rutan. A few days
later on July 13, 1942, Brokaw gave defendant his check for
$100 as earnest money on the ranch deal. A contract was
drawn up which was never executed. On August 5, 1942,
defendant again called on Brokaw, informed him that the
contract which had previously been drawn up was unsatis-
factory to the seller and prepared another for signature,
which was signed by Brokaw only. A second check for $100
was given to the defendant with the understanding that it
was to be paid on the purchase price. On October 15, 1942,
defendant again called on Brokaw, signed the contract of
sale of the Rutan ranch made out with defendant as seller
and Brokaw as purchaser, with the explanation, as recited
by Brokaw, that “he had to buy it in his own name in order
to get his commission out of it, and then turn it to me.”
Brokaw delivered a third check to defendant for $800, the
balance of the cash then required to be paid. The record
further shows that defendant entered into a contract of pur-

chase with Rutan whereby he contracted to purchase the
ranch for a sum less by $1,300 than the amount for which
he had contracted to sell it to Brokaw. Defendant paid
$500 to Rutan under his contract with him, but failed to
pay the other $500, due under the contract, with the result
that the first $500 was forfeited and the ranch sold to an-
other. Defendant commenced a suit to compel Rutan to
specifically perform his contract which was settled by de-
fendant receiving back the $500 cash payment made by him
when he contracted with Rutan for the purchase of the land.

The evidence shows that Brokaw had never met Rutan
during the course of the transaction and that Rutan did not
know that any one except the defendant was interested in
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the purchase of the ranch. An officer of the bank at Bas-
sett, the place where the papers were to be held in escrow
and the transaction finally closed, testified that he was never
informed that Brokaw was interested in the transaction, he
believing from the conversations of defendant that defend-
ant was the only one interested in making the purchase.

It is the theory of the state that defendant undertook to
purchase the ranch as the agent of Brokaw, came into the
possession of $1,000, which was to be used in making the
purchase and then appropriated $500 of it to his own use
with intent to defraud Brokaw.

The defendant says that he contracted to sell the ranch to
Brokaw and that he informed Brokaw that he had to nego-
tiate for its purchase before he could sell it to him. He says
he entered into the contract with Rutan for its purchase,
paid down $500 in cash, and agreed to pay in the additional
$500 when Rutan and his wife executed a warranty deed to
be placed in escrow at the bank. Defendant says that the
deed was never executed and for that reason the additional
$500 was not paid over. He further testifies that he became
ill, was hospitalized and operated upon and confined to his
home during a convalescent period, with the result that he
became in default of payment of the second $500 required
by the contract to have been paid on November 15, 1942.
In December 1942, Rutan sold the ranch to a third party.
Defendant never paid the money back to Brokaw. The the-
ory of the defense is that the only relationship existing be-
tween the defendant and Brokaw was that of seller and pur-
chaser and that defendant was at no time the agent of Bro-
kaw.

There is evidence in the record from which a jury could
properly find that defendant was the agent of Brokaw. If,
as the defendant testifies, defendant was purchasing the
ranch from Rutan for himself, there would have been no
occasion for him to contact Brokaw when Rutan allegedly
refused to execute the first contract as drawn. The record
is clear that he demanded and received checks for $100,
$100, and $800 to be paid on the purchase price of the ranch
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in buying it from Rutan. Defendant says that the first con-
tract was torn up because it was unsatisfactory to the seller
of the ranch, a statement which the seller denies. Defend-
ant stated that he was taking it in his own name to protect
his commission, when the record shows that he was not the
agent of Rutan and that he then had no interest in the prop-
erty to protect. We think the evidence is sufficient for a
jury to find that defendant accepted the $1,000 from Bro-
kaw as the agent of Brokaw in negotiating for the purchase
of the ranch for Brokaw. It is evident that he discovered
that the ranch could be purchased for less than Brokaw was
willing to pay for it and the scheme recited was resorted to
as a means of gaining an additional profit. The difficulty
arose when defendant, after receiving $1,000 from Brokaw,
appropriated $500 to his own use and did not have that
amount when it became due under the contract he had made
with Rutan. Whether defendant received the money as
agent of Brokaw or as the seller of the property is clearly a
question for the jury. The jury found that he received it
as the agent of Brokaw and converted it to his own use. The
evidence is amply sufficient to sustain the jury’s verdict in
this respect. The case is very similar on the facts to that of
Matters v. State, 120 Neb. 404, 232 N. W. 781.

The applicable rule is: “This court, in a criminal action,
will not interfere with a verdict of guilty, based upon con-
flicting evidence, unless it is so lacking in probative force
that we can say, as a matter of law, that it is insufficient to
support a finding of guilt beyond a reasonable doubt.” Wil-
liams v. State, 115 Neb. 277, 212 N. W. 606; Buckley v.
State, 131 Neb. 752, 269 N. W. 892.

It is urged that the evidence is insufficient to sustain a
finding that the crime was committed in Pierce County
where the case was tried. This court has held, in effect,
that in a prosecution for embezzlement the venue is properly
laid in the county where the purpose is formed to convert
the property or money to the use of the person charged, ac-
companied, of course, by acts taken in the furtherance of
the purpose. Higbee v. State, 74 Neb. 331, 104 N. W. 748;
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Forney v. State, 123 Neb. 179, 242 N. W. 441. It is neces-
sary, of course, that there be evidence that defendant in-
tended to embezzle the money in Pierce County. The intent
with which an act is committed is purely a mental process
and difficult to establish by direct proof. It is generally a
conclusion that must be drawn after a consideration of the
actions of the defendant, viewed in the light of all the sur-
rounding circumstances. Buckley v. State, supra. The in-
formation fixed the venue in Pierce County. The transae-
tion between defendant and Brokaw took place largely in
Pierce County. The three checks totaling $1,000 were
signed and delivered to defendant in Pierce County. The
relation of principal and agent which the jury found to ex-
ist was entered into in Pierce County. That the intent to
embezzle was conceived in Pierce County, where the posses-
sion of the $1,000 in checks was obtained and representa-
tions and actions made and done in furtherance of the
crime, is a deduction which a jury could properly draw
from the evidence adduced. See Jurgensen v. State, 135
Neb. 537, 283 N. W. 228. While it is true that there is con-
flicting evidence in the record from which a jury might
come to a contrary conclusion, yet we think there was ample
evidence to sustain the conclusion reached that the intent
to embezzle was formulated in Pierce County.

Error is claimed in the giving of instruction number ten
by the trial court. The portion of the instruction com-
plained of provides as follows: “The State contends that the
defendant as the agent and clerk of Clarence Brokaw re-
ceived a total of approximately $1,000. and that the defend-
ant intended to and did embezzle and feloniously convert to
his own use the sum of $500 thereof. Proof of either the
reception or embezzlement of the money as alleged in the
information, if any, must be of acts committed on approx-
imately the dates alleged. It is not necessary for the State
to prove that a clerk or agent received the whole of the
amount alleged to have been embezzled, in one transaction,
nor on any particular day. You are entitled to consider the
aggregate sum of moneys received by such clerk or agent
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and embezzled by him, if such you find, but not more than
the sum alleged.” The objection advanced is that the par-
ticular $500 embezzled is not specified by this instruction.
We do not think there is merit to the objection. It is true
that $1,000 came into the possession of defendant through
the medium of three checks totaling $1,000, each of which
was given at a different time. The evidence shows that
$500 was used in the real-estate transaction, though pos-
sibly not in the exact manner that Brokaw, the principal, in-
tended. In any event, the defendant had $500 in addition
thereto which he converted to his own use. It does not seem
important whether the $500 retained and converted came
into the defendant’s hands through the medium of any par-
ticular check or checks. The information charges that on
or about October 15, 1942, the defendant, in Pierce County,
as the agent of Brokaw, received $500 belonging to Brokaw
which he subsequently fraudulently, unlawfully and feloni-
ously converted to his own use without Brokaw’s consent.
We fail to see that it is at all material, as the trial court
charged, what the source of the particular funds was which
were alleged to have been converted on or about March 1,
1943, other than that they came into the defendant’s pos-
session as the agent of Brokaw on or about the time
charged. After the proceeds of the checks aggregating
$1,000 were commingled, it would be utterly impossible to
determine which $500 was properly accounted for and
which feloniously converted. We think that the criticized
instruction was free from prejudicial error.

Having found no prejudicial error in the record, the judg-
ment of the trial court is affirmed.

AFFIRMED,
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THE COUNTY OF DAWSON, APPELLEE, V. SOUTH SIDE

IRRIGATION COMPANY, APPELLANT,
20 N. W. 2d 387

FiLEp NoVEMBER 2, 1945. No. 31913.

1. Statutes. The provisions of article III, section 14, of the Con-
stitution should be liberally construed so as to uphold a pro-
vision in a legislative act which, though not specifically expressed
in the title, is germane to the subject matter and comprehended
within the object and purposes of the act.

2. Eminent Domain. Where the evidence discloses an interference
with the proper drainage of a highway, condemnation proceed-
ings as contemplated by section 46-251, R. S. 1943, may properly
be dismissed by the trial court.

APPEAL from the district court for Dawson County: 1. J.
NISLEY, JUDGE. Affirmed.

R. E. Bannister, for appellant.

Bernard B. Smith, W. A. Stewart, Jr., and John M. Neff,
for appellee.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, and CHAPPELL, JJ.

MESSMORE, J.

The South Side Irrigation Company, a common carrier of
irrigation water, instituted condemnation proceedings in
the county court against Dawson County to appropriate a
limited easement in real estate upon and along 14 feet of
one side of a 66-foot road for a distance of about one-half
mile, for the purpose of running irrigation water thereon
for short periods of time, not exceeding 30 days in any one
year, and without overflowing or damaging the road, drain-
age or other property and there being no other ditch or lat-
eral along said road. In compliance with section 46-607,
Comp. St. 1929, now section 46-251, R. S. 1943, appraisers
were appointed, damages assessed for the appropriation
and paid into court. The county appealed to the district
court and in its petition therein alleged that the condemna-
tion statute, section 46-251, R. S. 1943, is unconstitu-
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tional. The trial court found that said section of the stat- -
ute had been held unconstitutional by this court in the case
of State v. Central Nebraska Public Power & Irrigation
District, 143 Neb. 153, 8 N. W. 2d 841. The part of the
statute involved in the instant case was not under consider-
ation in that case, and the trial court was in error in so hold-
ing. Motion for new trial was overruled. The irrigation
company appeals.

For convenience the South Side Irrigation Company will
hereinafter be referred to as appellant, and the county as
appellee.

The appellee contends that section 46-251, R. S. 1943, is
unconstitutional for the reason that it is violative of article
II1, section 14, of the state Constitution which provides in
part: “No bill shall contain more than one subject, and the
same shall be clearly expressed in the title. And no law
shall be amended unless the new act contain the section or
sections as amended and the section or sections so amended
shall be repealed.”

In 1895, House Roll 443 was enacted. It is found in
Laws 1895, ch. 69, p. 244, and the section here involved
is section 40, p. 259. The title to the act was in part
as follows: “AN ACT prescribing regulations for the ap-
propriation, distribution and use of water in the con-
struction and maintaining of canals, ditches * * * for the
purpose of irrigation, * * * and water power; for the diver-
sion and confining, retention, storage and distribution of
water, * * * ; the condemnation of lands for the right of
way of work for such purposes, * * * .’ Section 40 of the
act provides: “All persons, companies, corporations, or as-
sociations being desirous of constructing any of the works
provided for in the preceding sections, shall have the right
to occupy state lands, and to obtain right of way over and
through any highway in any county in this state for such
purposes without any compensation therefor.” Section 40
appears in Cobbey’s Annotated Statutes, 1909 as section
6819. The language is identical with that found in the Laws
of 1895, supra.
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In 1911, the Legislature amended section 6819 of Cob-
bey’s Annotated Statutes, 1909. Laws 1911, ch. 153, p.
497. The title to the act read in part: “AN ACT to
amend” (then several sections of the statute are set out
among which is section 6819 of Cobbey’s Annotated Stat-
utes of Nebraska for 1909) “relative to irrigation, and to
repeal said original sections as now existing.” And, in Laws
1911, p. 513, “That section 6819 of Cobbey’s Annotated
Statutes of Nebraska for 1909 * * * he amended to read
as follows”: (the amendment for the purpose of this
case in addition to the language contained in the section
heretofore set out, follows) “ * * * All such persons, com-
panies, corporations or associations may obtain the right
of way for a like purpose along, parallel to and upon one
side of any sixty-six foot highway by condemnation proceed-
ings as hereinafter provided, the same to in no way inter-
fere with the proper drainage of such highway, * * * .
Provided, * * * , that not more than sixteen feet in width
shall be taken from the side of any highway * * * > The
Janguage is substantially the same as appearing in section
46-251, R. S. 1943, except that the 1911 enactment as
amended was included in the Civil Administrative Code of
1919 and some changes in the wording made at that time.
The language appearing in the Laws 1919, ch. 190, title 7,
article 5, division 3, section 7, p. 848 is identical with
the language as it now appears in section 46-251, R. S.
1943.

In Laws 1919, article 3, section 1, p. 860, there is
a saving clause attached to such statute that provides
in substance that in the event any part of the act is
declared unconstitutional or unauthorized by law, or in con-
flict with any other'part of the act, that such part declared
unconstitutional shall not affect any other section or part of
the act, but will affect only the part so declared to be uncon-
stitutional, and that each section, part or subdivision there-
of and each article and title so far as an inducement for the
passage of the act is concerned, is independent ‘of every
other'section or part, etc. It is clear from fche saving and
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inducement clause that the legislature intended each part of
every section of the law to stand by itself and to be effective
unless specifically found unconstitutional.

The appellee’s contention is that the amendment to the
original statute was not covered by the title of the act and
was not germane to the subject matter of the original sec-
tions proposed to be changed, and is violative of article IIT,
section 14, of the Constitution of Nebraska.

This court in Miller v. Hurford, 11 Neb. 377, 9 N..W. 477,
said: “When the title of an act is to amend a particular sec-
tion of a statute, the proposed amendment must be germane
to the subject matter of the section sought to be amended
or it will be void.” In speaking of the constitutional provi-
sion heretofore set out, the court said: “Our constitutional
provision that ‘no bill shall contain more than one subject,
which shall be clearly expressed in its title,” is but making
inviolable the rule governing legislative bodies, that ‘no
proposition or subject different from that under considera-
tion shall be admitted under color of amendment’ * * *

In State v. Tibbets, 52 Neb. 228, 71 N. W. 990, the follow-
ing is quoted with approval from Miller v. Hurford, supra:
“That an amended section must be germane to the section
amended does not mean that it must be confined to the same
limits; that it cannot be enlarged and extended beyond the
limits of the original section. It only means that it must be
confined to the same subject-matter, or have the same ob-
ject in view, and this subject-matter or object may be gen-
eral in its nature. So long as the legislature fairly confines
itself to the object of the original section it is sufficient.

“The purpose of the constitutional provision under con-
sideration, * * * is to give notice, through the title of the
. bill, to the members of the legislature and the public, of the
subject-matter of the projected law,—in other words, that
the title should clearly indicate the legislation embraced in
the bill. * * * The title to a bill may be general, and it is not
essential that it specify every clause in the proposed statute.
It is sufficient that they are referable and cognate to the
subject expressed. When the subject is expressed in general
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terms, everything which is necessary to make a complete
enactment in regard to it, or which results as a complement
of the thought contained in the general expression, is em-
braced in and authorized by it. If the subject-matter is
within the scope of the title the constitutional requirement
is met.”

In Spier v. Thomas, 131 Neb. 579, 269 N. W. 61, this court
said: “ ‘The provisions of * * * the Constitution should be
liberally construed so as to uphold a provision in a legisla-
tive act which, though not specifically expressed in the title,
is germane to the subject matter, and comprehended within
the objects and purposes, of the act.” Pandolfo v. State,
120 Neb. 616, 234 N. W. 483. It is not necessary for the
title to analyze the bill in detail. In State v. Price, 127 Neb.
132, 254 N. W. 889, it is said: ‘If by a fair and reasonable
construction the title calls attention to the subject-matter
of the bill, it may be said that the object is expressed in the
title. * * * Neither is it necessary that the title inform its
readers of the specific contents of the bill. If it indicates
the subject of the proposed legislation, it meets all essential
requirements. It needs not that it be a complete abstract
and epitome of the contents of the bill.” ” See, also, State v.
Lehmkuhl, 127 Neb. 812, 257 N. W. 229 ; Lennox v. Housing
Authority of City of Omaha, 137 Neb. 582, 290 N. W. 451.

We conclude that the amendment to the original statute
is covered by the title of the act and is germane to the sub-
ject matter of the original sections proposed to be changed,
and is not violative of article III, section 14, of the Consti-
tution.

The appellee contends that the proposed condemnation
interferes with the proper drainage of the highway in ques-
tion and as such is prohibited by provisions of section 46-
251, R. S. 1943. The appellee’s petition alleges that the
statute provides no right-of-way for irrigation purposes
shall be obtained over and upon the highway right-of-way
where the same interferes with the proper drainage of the
highway ; that highway drainage into the ditch, in addition
to the irrigation water, will cause the same to overflow to
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the damage of the county’s roadbed and to the damage of
adjoining farms, and when used for irrigation purposes
would cause the ditch, its banks and the shoulders of the
highway to become saturated and soft, and make the high-
way dangerous and unsafe for public travel and unworkable
for road machinery for long periods of time after the flow
of water ceased. The appellant’s answer is a general denial.

By agreement the case was tried on the pleadings in the
county and district court. On this phase of the case, by a
supplemental journal entry the court decreed that all of the
66-foot right-of-way is being used for road purposes; that
the evidence shows that the road is elevated and the dirt for
the elevation was removed from the south side of the road,
and in the event further grading and elevation is necessary
the dirt for said purposes will have to be taken from the
north road ditch; that should condemnation proceedings be
affirmed the defendant would require a right and easement
in the north road ditch for irrigation purposes, and that the
same would be inconsistent with the use of the ditch for
road purposes and the county would have no right to inter-
fere with the same, and that the condemnation should be de-
nied. The appellant contends there is no sufficient evidence
to sustain the judgment of the trial court. The following
constitutes the evidence pertinent to a determination of this
contention.

The parties stipulated, in substance, as follows: That the
easement sought is a strip of land not exceeding 16 feet in
width along and upon one side of a public highway 66 feet
wide, and that there is no lateral or irrigation ditch on the
other side of the highway ; that the appellee has a drainage
ditch for surface water along both sides of the highway,
the one on the south being much larger and deeper than the
one on the north where appellant’s easement is sought; the
purpose of the easement is to carry a small amount of water
for irrigation to lower lands for short periods of time, not
exceeding 30 days in any one year ; that during the pendency
of this action the appellant has used such portion of the
highway in accordance with the easement and during this
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period the appellee has suffered no damage on account
thereof, and the easement has not interfered with the proper
drainage of the highway or materially interfered with
the usual use of the highway for such purposes; the approx-
imate half-mile length of the easement has a total fall in
level of seven feet and results in a reasonably fast-running
stream in the bottom of the ditch when the easement is in
use.

The record further discloses, by the testimony of a county
commissioner familiar with the highway, that it is a 66-
foot road running east and west, its surface is 24 to 35 feet
in width and the balance is used for ditches. The drainage
ditch on the north side of the highway is not a large ditch.
Its average depth is from two to three feet below the trav-
eled portion of the highway. The water flows through it
from west to east along the highway and the flow at one
point is nearly equal to the level of the adjoining land to the
north, and at the highest point approximately within a foot
of the surface of the highway. In the event the road would
have to be elevated in the future, the dirt would have to
come from the north ditch. Two or three years prior to
trial of this action the drainage water flowing through the
north ditch overflowed onto the fields north of the diteh and
the county was threatened with litigation. Since that time
no damage has accrued to the highway or adjoining land by
the use of the ditch by appellant. He further testified that
there was not a continual drop in the north ditch from the
west to the east; that when he viewed the overflow of the
water from the ditch, the water left the ditch west of the
east corner, otherwise the flow would have been east and not
north onto the farm land. To dispose of surface water
from rainfall it is necessary to maintain both the north and
south ditches. The damage arises when there is too much
water in the north ditch and when that occurs the water
overflows to the north onto the farm lands, and if a dike
should be constructed along that section of the farm land,
the water would back up and soften the surface of the high-
way ; that due to the appellant’s use of the ditch, heavy road
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machinery could not be used, due to the wet condition of
the highway. While the evidence discloses that maintainers
have been used, it is probable that heavier road machinery
would be required and this may be at a time when such
machinery is within the supervisor district and the ditch is
being used by the appellant. On cross-examination he was
asked as to whether the overflow to the north, of which he
spoke, was the result of certain floodwaters rather than
any use of the ditch as a lateral for carrying irrigation
water. His reply in effect was that it was not entirely ; but
at this particular floodtime the gates were open creating a
flood condition in the ditch. The water then came down the
highway from both the north and south ditches that lead to
the crossroads where it enters into the side ditch and the
north ditch, the two combining to produce the flood condi-
tion. His attention was directed to a part of the petition in
condemnation to the effect that no changes are to be made
in the construction or maintenance of the ditches, except a
temporary cover at the cement culvert at the east end of the
property and that the north ditech would only be used for
30 days each year and so run as to not cause overflow onto
the traveled portion of the highway or abutting land, and,
assuming the language to be true, would any damage re-
sult? His reply, in effect was, not unless it would come
with a combination of floodwaters and irrigation.

The ditch on the south side of the highway is larger and
deeper and constructed for the purpose of carrying off flood-
water coming from the south hills.

The manager of the irrigation company testified that the
use of the north ditch for irrigation purposes constituted
the most feasible method in serving one water-user and to
irrigate 25 acres of his land. He described the north ditch
in substance as follows: That for the full half-mile and
within a couple of hundred feet of the east end there is quite
a slope and for that reason the stream is never large, and is
relatively small until it reaches the last 200 feet where the
ground is level, and then the bottom of the road ditch is
about level from there on to where it is taken out in the.
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lateral, and then the stream becomes a little larger until it
piles up at the east end. At the east end there would be a
foot or a foot and a half of water. Along the other parts
of the ditch the depth would be about six inches and at no
point is the ditch more than two or three feet wide. While
the ditch is in operation it is necessary to cover the drain-
pipe at the east end thereof, so the water would not go on
down the road. If the drainpipe was not covered the water
would flow east and north. The cover is removed when the
ditch is not used for irrigation purposes. He further testi-
fied that there was no way in which the proposed operation
of the ditch for irrigation purposes could interfere with the
natural drainage of the highway because it was merely an
addition to the water that would come from the hills, and
the water coming from the hills runs into the south ditch,
and that the appellant does not use the north ditch when it
is necessary for such ditch to carry off drainage water.

There is a controversy in the evidence with reference to
the location of a bridge that crosses the highway and con-
nects the south road ditch to the north road ditch. The wit-
ness was asked the following question: “The flood waters
from the hills can cross at this bridge and they do and can
run into the north diteh as well as the south ditch and flow
in an easterly direction? A. That is right.”

In the event the county took dirt out of the north ditch it
- would not interfere with appellant’s use thereof, as it would
make no difference how deep the ditch would be.

The county commissioner, in rebuttal testified that there
was a bridge at the southwest corner of the Kugler quarter-
section connecting the south road ditch with the north road
ditch. The Kugler quarter-section is a part of the land that
was overflowed, about which the commissioner testified.
He further testified, in assuming irrigation is proceeding
and the ditches are full of water and a sudden rain develops,
an inch or two, fllling the ditch to overcapacity, then you
have a flood condition.

From the evidence it appears that if the appellant ac-
quired the right and easement contemplated, the same
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would be inconsistent with the use of the road for drainage
purposes, and within the meaning of the statute would con-
stitute an interference with the proper drainage of the
highway. We conclude the trial court did not err in dis-
missing the condemnation proceedings.

Other contentions of appellee are without merit and not
necessary to a determination of this appeal.

The judgment of the trial court is affirmed.

AFFIRMED.
WENKE, J., participating on briefs.

PAUL C. MULLINS, APPELLANT, V. STATE OF NEBRASKA,
APPELLEE.
20 N. W. 2d 385

Fi1LEp NOVEMBER 2, 1945. No. 31983.

1. Criminal Law: CHATTEL MORTGAGES. In a prosecution under
seetion 69-109, R. S. 1943, for the unlawful sale of mortgaged
property without the written consent of the mortgagee, oral
consent of such mortgagee to the sale of the mortgaged chattels,
coupled with the payment of the value of the property, is a
defense.

When the evidence shows the defense set forth

in syllabus number one to be complete and undisputed, a verdict

of guilty and sentence of the court must be set aside, vacated
and dismissed, and the defendant discharged.

ERROR to the district court for Pawnee County: VIRGIL
FALLOON, JUDGE. Reversed and remanded with directions to
dismiss.

Hubka & Hubka, for plaintiff in error.

Walter R. Johnson, Attorney General, and C. S. Beck, for
defendant in error.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL, and WENKE, JJ.



522 NEBRASKA REPORTS [VoL. 146

Mullins v. State

MESSMORE, J.

This record presents a proceeding in error from the dis-
trict court for Pawnee County, prosecuted by Paul C. Mul-
lins who will be hereinafter referred to as the defendant.

An information was filed under section 69-109, R. S. 1943,
on February 22, 1945. The information charges that the
defendant on April 21, 1944, in the county of Pawnee and
state of Nebraska, mortgaged to the State Bank of DuBois,
Nebraska personal property, 30 Hereford heifers, and on
or about October 10, 1944, during the existence of the lien
of said mortgage, the defendant unlawfully and feloniously
and without having first procured the consent in writing of
the State Bank of DuBois, sold 23 head of the cattle. The
case was tried to a jury with the result that the defendant
wag convicted of the charge filed against him, and sen-
tenced. A motion for new trial was filed and overruled.

The principle assignment of error is that the verdict is
not sustained by sufficient evidence.

The record discloses that on April 21, 1944, the defendant
borrowed from the State Bank of DuBois, Nebraska, the
sum of $2,400, executing a note securing the same by a
chattel mortgage on 30 head of Hereford cattle. On Octo-
ber 10, 1944, the defendant sold the cattle to one Buman, re-
ceiving therefor a check on the State Bank of DuBois for
$1,802.90, signed by Buman. The defendant took the check
to the bank and inquired of an employee thereof whether or
not he would be permitted to use part of the money to ac-
company Buman to Texas, the purpose being to purchase
some Jersey cattle. The employee informed him that that
was a matter for the president of the bank to determine.
The money was placed on deposit to the credit of the de-
fendant where it remained for approximately 30 days. On
or about November 9, 1944, Buman sold the cattle, together
with one two-year old bull, back to the defendant. The de-
fendant paid $500 and Buman carried back $1,500 secured
by a note and chattel mortgage on the cattle, the full amount
not being paid but with which we are concerned only inso-
far as the transaction affects the State Bank of DuBois and
its mortgage on the chattels.
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The president of the bank testified he was acquainted
with the defendant and had been for some time, and the
bank had made loans to the defendant; the note and mort-
gage given by the defendant, which the bank held, was for
the purchase of cattle. He knew that the defendant had
sold some of the cattle in the fall of 1944. He did not give
written consent as president of the bank to the defendant to
sell the cattle covered by the mortgage. Prior to February
19, 1945, the president of the bank and the defendant con-
cluded that the bank should take possession of the 23 head
of cattle which the bank did, and after obtaining possession
of the cattle, shipped them to St. Joseph, Missouri where
they were sold, the bank receiving the proceeds of the sale
of cattle, which appeared to be the full value of the mort-
gaged chattels, and endorsing the amount so received on the
note. The bank is not the complainant in this case.

The foregoing constitutes the material evidence as dis-
closed by the record upon which the defendant was con-
victed and sentenced.

In the case of State v. Butcher, 104 Neb. 380, 177 N. W.
184, this court said: “The doing of the inhibited act consti-
tutes the crime. The statute was enacted to prevent the
fraudulent transfer of mortgaged chattel property.

“An examination of the history of this statute to its pres-
ent form clearly indicates the purpose of the legislature to
be the protection of the mortgagee in his security, and to
permit him to have the ‘full value of the chattel property
applied to the mortgage debt. * * * Instances can well be
perceived in which a mortgagor, acting in good faith and
selling the mortgaged property without written consent,
might find himself within the inhibited letter of the law,
and yet his act in disposing of the property may not have
resulted in any injury or damage to the mortgagee. Thus,
if on oral consent the mortgagor sold the property at its
fair value and immediately turned the proceeds of the sale
to the mortgagee, it would seem that the mortgagee was not
deprived of any right, the purpose of the mortgage being to
secure the mortgage debt to the extent of the value of the
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property, and the law, so far as its purpose was concerned,
would be completely vindicated. The state would have no
purpose in a prosecution to sustain a mere technical viola-
tion of the law, the result of which has harmed no one in his
property, or the good morals of the citizens of the state.
Under this statute the state makes out a prima facie case
when it has established beyond a reasonable doubt the ex-
ecution and delivery of a valid chattel mortgage, and the
sale of the chattel mortgaged property during its life with-
out the written consent of the mortgagee. But, if it is
shown by the mortgagor that the full value of the mort-
gaged chattel has been turned over to the mortgagee in pay-
ment in whole or in part of the mortgage debt, the defense
thus established would be complete.”

In Fiehn v. State, 124 Neb. 16, 245 N, W. 6, the court
quoted with approval the following from State v. Buicher,
supra:

“In a prosecution under said section, the accused may
show as a defense that the full value of the mortgaged chat-
tel has been turned over to the mortgagee in payment in
whole or in part of the mortgage debt, or that the mortgage .
debt has been paid.”

“In a prosecution for the unlawful sale of mortgaged
property without the written consent of the mortgagee,
oral consent of such mortgagee to the sale of the mortgaged
chattels, coupled with payment of the value of the prop-
erty, is a defense.” Knapp v. State, 139 Neb. 810, 299 N.
W. 223, citing State v. Butcher, supra, Fiehn v. State, supra.

In view of the defense pronounced in the foregoing here-
tofore cited authorities, the defense in the case at bar is
complete and absolute. The evidence is not in dispute that
the mortgagee received the full value of the mortgaged
chattels and the proceeds therefrom and applied the same
on the mortgage indebtedness. It is further clear from the
evidence that the mortgagee bank was acquainted with all
of the transactions with reference to the sale and disposi-
tion of the chattels upon which it held a mortgage. There-
fore, the judgment of the district court is reversed with di-



VoL. 146] SEPTEMBER TERM, 1945 525

Hallgren v. Williams

rections to the district court to vacate the verdict and sen-
tence, to dismiss the cause and to discharge the defendant.
REVERSED WITH DIRECTIONS TO DISMISS.

MELVIN V. HALLGREN, APPELLEE, v.FAY E. WILLIAMS ET AL.,
APPELLANTS.
20 N. W. 2d 499

FiLep NOVEMBER 9, 1945. No. 32004.

Judgments. A judgment of a court upon a subject within its general
jurisdiction, but which is not brought before it by any statement
or claim of the parties, and is foreign to the issues submitted
for its determination, is a nullity.

APPEAL from the district court for Morrill County: J.
LEONARD TEWELL, JUDGE. Reversed and remanded with
directions.

Mothersead & Wright and Paul Rhodes, for appellants.
F. J. Reed, for appellee.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL, and WENKE, JJ.

SIMMONS, C. J.

This action originated as one to have a judgment declared
void and to enjoin its collection. A restraining order was
issued. An intervener claimed some of the property upon
which levy was made. Trial was had resulting in a judg-
ment favorable to the intervener and defendants. There-
after at a subsequent term the trial court entered an order
modifying its decree. Defendants appeal. We reverse the
judgment of the trial court. .

Plaintiff is a judgment debtor. Defendant Williams, as
assignee, is the judgment creditor. Defendant Webb is the
sheriff of Morrill County. Defendant Williams had an ex-
ecution issued on the judgment and the defendant sheriff
levied upon personal property in which, according to plain-
tiff’s petition, he had “an undivided interest.”
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Plaintiff brought this action in equity, praying that the
judgment and assignment be declared void and unenforce-
able; that the defendants be enjoined from taking any ac-
tion looking to its collection; and that a restraining order
issue pending the action. A bond was given and the re-
straining order issued. Thereafter Theron R. Hallgren, as
special administrator of the estate of Lillian J. Hallgren,
deceased, intervened claiming ownership and right to pos-
session of a substantial part of the property upon which the
levy was made.

Issues were joined and on January 3, 1944, during the
regular October 1943 term of court, trial was had. On Jan-
uary 4, 1944, the trial court made findings and decreed that
the judgment was valid and not subject to attack, dismissed
plaintiff’s petition, and dissolved the restraining order.
The court further held that certain items of the personal
property should be surrendered to the intervener and en-
joined the sale of those items under the execution.

On July 29, 1944, plaintiff filed a petition in this action, in
which he alleged, so far as material here, that the trial court
found, adjudged and announced that plaintiff was entitled
to have the sheriff enjoined and restrained from selling so
much of said property as was decreed to belong to the es-
tate; and that by reason of “oversights, mistakes, and omis-
sions in journalizing said judgment same was made to read
that the entire matter of restraining order brought by this
plaintiff was dissolved, whereas it should have provided in
conformity with the findings of the Court that it be dis-
solved only in so far as it involved a few items of personal
property which was found and adjudged to belong to this
plaintiff and this plaintiff is entitled to have said judgment
modified in the aforesaid particulars.” Plaintiff further
alleged that an action for damages had been brought against
him and his bondsmen upon the bond given when the re-
straining order issued, and that he was entitled to have the
judgment modified, sustaining the restraining order and
granting a permanent injunction insofar as the estate
property was concerned. He prayed for a new trial and an
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injunction against the judgment, and that if that be not
granted, that the judgment be modified and the temporary
restraining order be sustained insofar as it affected the
property of the estate of Lillian J. Hallgren.

To this petition the defendants demurred for the reason
that it did not state facts sufficient to constitute a cause of
action against them.

Thereafter, on March 27, 1945, one of the days of the reg-
ular February 1945 term of said court, the matter was
heard upon the petition and the demurrer. The court found
that the petition did not state facts entitling the plaintiff to
a new trial upon the issue of vacating the judgment, and did
not state facts entitling the plaintiff to a modification of the
decree of January 4, 1944, dismissing the plaintiff’s tem-
porary restraining order.

The court further found that the form of its journal en-
try made on January 4, 1944, should be modified in its find-
ings so far as it pertained to the matter of plaintiff’s ‘tem-
porary restraining order. The court then reentered its
journal entry in exact language, but with this addition:
“The Court finds from the record and the evidence that the
plaintiff was entitled to the restraining order issued by the
County Court by order dated February 26, 1943, and was
entitled to restrain the sale of said property under the ex-
ecution for the reason that the property of the estate of Lil-
lian J. Hallgren had been advertised for sale together with
a small amount of property of the plaintiff herein and for
the reason that a permanent injunction was granted by or-
der of this court in favor of the intervenor, Theron R. Hall-
gren, as administrator, the restraining order granted this
plaintiff had no further function to perform herein and was
and is for that reason dismissed. The court finds that the
temporary restraining order of the plaintiff was properly
granted and was not wrongfully obtained.”

We are furnished with a bill of exceptions showing that
on March 27, 1945, evidence was taken on a motion to retax
costs and as to the plaintiff’s diligence in seeking a missing
witness. We find no evidence as to the matter of a modifi-
cation of the journal entry.
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From the modification of the decree the defendants ap-
peal, presenting as error the action of the court on March
27, 1945, in modifying the decree of January 4, 1944, at a
subsequent term and in its findings there made, contending
that the court was without power and authority to enter
this additional finding.

It would seem that when the court made its finding that
the petition did not state facts entitling the plaintiff to re-
lief on either of the two-grounds advanced, it in effect sus-
tained the demurrer ; that that disposed of the matter; and
that there was nothing then at issue to require further ju-
dicial action.

But the court, having found that the petition did not state
facts entitling plaintiff to a modification of the decree dis-
missing the temporary restraining order, proceeded to mod-
ify the decree by adding the finding above quoted.

Section 25-2001, R. S. 1943, provides that a district court
shall have power in certain circumstances to vacate or mod-
ify its own judgments or orders after the term at which
such judgments or orders were made. It is obvious that
plaintiff sought to bring his case within clause (3) of that
section, to wit: “ * * * for mistake, neglect, or omission of
the clerk, or irregularity in obtaining a judgment or order”
for plaintiff alleged that by reason of “oversights, mistakes,
and omissions” the decree was not in accord with the find-
ings of the court.

But whether plaintiff appeals for relief to the statute or
to independent equity jurisdiction, the result is the same.
There is no evidence here that either clerk or court made
any oversight, mistake, or omission in journalizing the
judgment. The court makes no finding of such facts. The
allegation that the court found at the first trial that the
plaintiff was entitled to have the sheriff enjoined and re-
strained from selling so much of said property as belonged
to the estate is negatived by the finding made by the court
in both the decree of January 4, 1944, and the decree of
March 27, 1945, that “the prayer of the intervenor to enjoin
the sale of the personal property should be granted” as to
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the property to which he was entitled; and in the entry of
March 27, 1945, the court said that it granted a permanent
injunction “in favor of the intervenor.”

Plaintiff in his first petition alleged a levy upon property
in which he had an individual interest. He prayed for in-
junctive relief as to his property. He asked for no relief as
to property which he did not own. Neither is there any
evidence that the trial court found or intended to decree in
the order of January 4, 1944, that the restraining order
should be dissolved only insofar as it involved the few items
of personal property belonging to the plaintiff. On the con-
trary, the court found in both decrees that ““the plaintiff’s
petition should be dismissed and the temporary restraining
order should be dissolved.” So it appears that the court
found against the plaintiff on the fact basis of his petition
to modify.

The court then in its decree of March 27, 1945, found that
plaintiff was entitled to the restraining order for two rea-
sons. The first reason given was that a part of the property
being advertised for sale belonged to the estate. Plaintiff
made no such contention when the restraining order was
issued and at no time did plaintiff by his pleadings seek to
protect the property of the estate. The second reason given
‘was that a permanent injunction being granted to the inter-
vener, the restraining order had no further function to per-
form and was for that reason dismissed. The restraining
order was issued to protect the property of the plaintiff
from sale pending a determination of the validity of the
judgment. The trial court found in both orders that the
plaintiff’s petition was dismissed and the restraining order
dissolved, and that for the obvious reason that plaintiff had
no cause of action entitling him to injunctive relief. It
seems that the reasons given by the court are negatived by
its findings contained in both decrees.

This court has held: *“ ‘A judgment of a court upon a sub-
ject within its general jurisdiction, but which is not brought
before it by any statement or claim of the parties, and is
foreign to the issues submitted for its determination, is a
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nullity.” Lincoln Nat. Bank v. Virgin, 36 Neb. 735, 55 N.
W. 218.” Petersen v. Dethlefs, 189 Neb. 572, 298 N. W.
155. As was said there, so it must be said here, so much of
the judgment as is invalid should be vacated and not per-
mitted to encumber the record.

The judgment is reversed and the cause remanded with
instructions to vacate that part of the .decree which pur-
ports to modify the decree of January 4, 1944.

REVERSED WITH DIRECTIONS.

CARTER, J., not participating.

EMERSON-BRANTINGHAM IMPLEMENT COMPANY ET AL.,
APPELLANTS, V. MELVIN V. HALLGREN, APPELLEE.
20 N. W. 2d 501

FiLEp NovEMBER 9, 1945. No. 32003.

1. Courts. The immunities of the custodia legis doctrine should
not be extended to protect a debtor from the just claims of a
creditor simply on the theory of safeguarding officers of the
court.

2. Executions: EXECUTORS AND ADMINISTRATORS. It is the duty
of the district court, in a proceeding in aid of execution, when
it is disclosed by the administrator of an estate that a judgment
debtor has an interest in a distributive share of such estate,
to impress a lien upon such share.

APPEAL from the distriet court for Morrill County: J.
LEONARD TEWELL, JUDGE. Reversed and remanded.

Mothersead & Wright and Paul Rhodes, for appellant.
F. J. Reed, for appellee.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL, and WENKE, JJ.

PAINE, J.

This is an appeal from an order of the district court
which denied a motion of the assignee of the plaintiff that
the unpaid portion of a judgment against the defendant,
Melvin V. Hallgren, be declared a lien upon the distributive
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share, being a one-fourth interest of the said defendant in
the estate of his wife, Lillian J. Hallgren.

The plaintiff assigns as error that the refusal of the dis-
trict court to impress this judgment as a lien on the defend-
ant’s share of the said estate, which was not exempt, vio-
lates the law in reference thereto.

The transcript discloses that Emerson-Brantingham Im-
plement Company secured a verdict against the defendant
in the district court on October 11, 1932, in the sum of
$1,277.04, and judgment thereon in said amount, with costs.

On September 29, 1937, an execution was issued on said
judgment, and on the same day was returned unsatisfied.
Another execution was issued July 3, 1942, and three days
later returned unsatisfied. On October 29, 1943, the judg-
ment was assighed to F. E. Williams by the plaintiff corpo-
ration, by its vice-president and secretary, and a certificate
as to their authority filed.

On January 4, 1944, affidavit in interpleader having been
filed by Great Western Sugar Company, and garnishee hav-
ing paid into court $937.97, distribution of said amount was
ordered by the district court, and the sum of $324.03 was
ordered applied on the judgment in suit. A few days later
affidavits were filed, the first praying that defendant be or-
dered to appear in court for examination, which was duly
ordered, and the other affidavit setting out that Theron R.
Hallgren, as special administrator of the estate of Lillian
J. Hallgren, has in his possession personal property, to wit:
Livestock, household goods, and farm machinery, in which
defendant has an interest, and that same are not exempt by
law from being applied in payment on his debts. The court
directed that such special administrator appear in court and
show cause why said property should not be applied on said
judgment.

On November 13, 1948, an alias execution was issued by
the clerk of the district court. Thereafter a temporary re-
straining order was served on the sheriff, preventing fur-
ther action thereon. Thereafter, on January 25, 1944, a
second alias execution was issued, and return duly made
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thereon, setting forth that he had levied upon certain prop-
erty. Trial was had and evidence taken, and the district
court denied the motion of the assignee of the plaintiff to
impress the unpaid portion of the judgment against defend-
ant as a lien upon the share of defendant in the estate of
Lillian J. Hallgren, which was not exempt by law, “it ap-
pearing that the said Melvin V. Hallgren had a one-fourth
interest in said estate and that the administrator had on
hand property and funds undistributed.” Supersedeas bond
being filed in the sum of $100, the assignee of plaintiff ap-
pealed from said order.

It appears that it was contended that no proper notice
was given the judgment debtor, and that he should have
been brought before the court and given an opportunity to
protect his rights by showing whether certain of the prop-
erty levied upon was exempt.

The testimony of the administrator, Theron R. Hallgren,
was that the family of his mother, Lillian J. Hallgren, con-
sisted of himself and his three sisters, who lived in the state
of Washington, and that his father, the defendant, was at
that time living out on the farm, and had been for two or
three months, but had not farmed it for over a year, and
has no interest in the farming operations. He knew of no
claims filed against his father’s share in the estate, and has
not closed the estate because the heirs did not care. He tes-
tified that his mother also had another daughter by her first
marriage, who lives near Holdrege.

The counsel stipulated as to all sums paid in to the clerk
by the garnishee, and also all receipts from other sources,
and all payments made by the clerk and sheriff on order of
the court, and that the clerk now has on hand $556.28, sub-
ject to certain small cost items.

The law as it relates to the case at bar is found in the fol-
lowing sections of our statutes:

It is generally provided that any interest a judgment
debtor may have in any money or choses in action due, or to
become due, to him is subject to the payment of the judg-
ment against him. Sec. 25-1564, R. S. 1943. Section
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25-1569, R. S. 1943, sets out that the notice in such proceed-
ings is to be given in the manner which the court deems
proper.

It is shown by the transcript that the trial court issued an
order to the defendant to appear before it, to answer all
questions concerning his property, at a definite day and
time, and there is attached the return of the sheriff, show-
ing that he served this order upon the defendant by deliv-
ering to him personally a true and certified copy of the same.

It is also true that at a later date the administrator of
Lillian J. Hallgren’s estate was required to attend, and was
examined before the court itself, as provided in sections 25-
1570 and 25-1571, R. S. 1943, and disclosed that he held
property belonging to the judgment debtor, the defendant
being in court, and his attorney cross-examined the admin-
istrator, as shown in the decree.

It may be contended that the distributive share of the
judgment debtor, which is in process of administration in
the county court, is immune from process under the doc-
trine of custodia legis, as was the general rule under the
common law. See 4 Am. Jur., Attachment and Garnish-
ment, s. 412, p. 812. But our court has for over 50 years
shown that there are many exceptions to this rule. In Op-
penheimer v. Marr, 31 Neb. 811, 48 N. W. 818, it was held
that money in the hands of the sheriff might be garnisheed.

In the recent case of Orchard & Wilhelm Co. v. North,
135 Neb. 39, 280 N. W. 272, this matter is discussed at some
length, and it is said that, if an officer of a court has been
ordered to pay over money in his custody, nothing remains
except to pay it over.

This court has said: “A creditors’ suit may be maintained
to impress a lien upon the distributive share of a judgment
debtor in a decedent’s estate, which is in process of admin-
istration in the county court, and to require the administra-
tor or executor to account for it, after order of distribution
by the county court, to the clerk of the district court or to a
receiver appointed for that purpose.”” Fremont Farmers
Union Cooperative Ass'n v. Markussen, 136 Neb. 567, 286
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N. W. 784, 123 A. L. R. 1287. The syllabus just quoted is
used as the topic for an extensive annotation in 123 A. L. R.,
beginning at page 1293, in which cases supporting this
statement of the law are cited from a majority of the states
of the Union.

Again, in this same case, it is said : “The immunity of the
custodia legis doctrine should not be extended beyond the
actual demonstrated necessities of a particular situation,
since otherwise courts will be making of themselves a sanc-
tuary for property of a dishonest or elusive debtor, on the
pretext of safeguarding their officers and agencies from
theoretical inconveniencés and conjectural confusions. The
first concern of a court must always be its availability to a
suitor and the fullness of its ability to serve, rather than
the convenience of its own officers.”

It appears to this court that it is not only proper but it is
the duty of the district court, in a proceeding in aid of ex-
ecution, such as the case at bar, where it is disclosed by the
evidence of an administrator of an estate that a judgment
debtor has an interest in a distributive share in such estate,
to impress a lien upon such share. '

In our opinion, the trial court erred in denying the mo-
tion of the assignee of the plaintiff to impress a lien for the
unpaid portion of the judgment upon the share of the de-
fendant in the estate of his wife, insofar as the same was
not exempt to him by law.

REVERSED.

CARTER, J., not participating.

ORIN V. ROBINSON,/APPELLANT, V. THE CENTRAL NEBRASKA
PUBLIC POWER & IRRIGATION DISTRICT, APPELLEE.
20 N. W. 2d 509

FILED NOVEMBER 9, 1945. No. 31968.

1. Waters. The liability of public power and irrigation districts
for “all overflow” imposed by section 70-671, R. S. 1943, is
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absolute only for such waters as flow over and from or escape
out of their reservoirs or canals and damage another.

2. Constitutional Law: EMINENT DoMAIN. The words “or dam-
aged” in section 21, art. I, of the Constitution, include all. actual
damages resulting from the exercise of the right of eminent
domain which diminish the market value of private property.
Their insertion was intended to give a right of recovery which
did not previeusly exist and not limit or restrict any remedy
previously existing or subsequently provided by statute,

3. The same constitutional provision that requires
one who lawfully takes or damages property for public use to
pay just compensation therefor, protects him when he is with-
out fault from liability te pay more than once.

4, ——: If the landlord’s right of action for proper

construction and operation is satisfied by payment of just com-
pensation a subsequent grantee or a subsequent tenant would
have no more rights than the landlord since he would take sub-
jeet to such damages.

5. Eminent Domain. Actions or proceedings to recover just com-
pensation for property taken or damaged for public use by
proper construction and operation are permanent as distin-
guished from transient in character and ordinarily recoverable
in but one action.

6. Actions. The question in classifying causes of action as per-
manent or transient in such cases is not whether damages were
suffered because that is a fact alike common to both.

Where the structure causing the injury is permanent
in- character the injury cannot be classified as transient unless
the structure was erected or maintained without lawful right,
or has been put to an unlawful or improper use, or unless it
was negligently constructed or operated and the injury com-
plained of resulted, not from the fact of the existence of the
structure but from the manner of its construction or operation.

8. Waters. A public power and irrigation district having lawfully
obtained its right-of-way has the same right as any other land
proprietor as to surface water.

The rule in this jurisdiction is that a proprietor may
defend himself against the encroachments of surface water by
embankment or dike or otherwise and will not be liable in
damages which may result from the deflection- and repulsion
defended against, provided that the proprietor in makKing defense
on his own land himself exercised ordinary care and provided
he so uses his own property as not to unnecessarily and negli-
gently injure another.
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APPEAL from the district court for Lincoln County: J.
LEONARD TEWELL, JUDGE. A ffirmed.

Shuman & Overcash, for appellant.

Beatty & Clarke, R. O. Canady, and P. E. Boslaugh, for
appellee.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, and CHAPPELL, JJ.

CHAPPELL, J.

This action was instituted by plaintiff to recover damages
from defendant district for destruction of his growing crop
because of its alleged obstruction of diffused surface waters
by a spoil bank on its right-of-way for an irrigation canal.
At the conclusion of plaintiff’s evidence the trial court sus-
tained defendant’s motion to dismiss and entered judgment
for defendant. TUpon the overruling of plaintiff’s motion
for new trial, he appealed to this court, assigning as error
that the order and judgment is contrary to the evidence and
applicable law. We find that plaintifi’s assignments cannot
be sustained.

Plaintiff argues that because of section 21, art. I, Consti-
tution of Nebraska, section 70-671, R. S. 1943, section 28-
1016, R. S. 1943, and the evidence adduced by him in support
of the allegations of his petition to the effect that defendant
district negligently constructed and operated its canal, the
trial court should have overruled defendant’s motion to dis-
miss.

The ownership of the land involved by one Kate M. Her-
rod, plaintiff’s crop tenancy thereof and damages to plain-
tiff’s crops thereon by surface waters are conceded. The
evidence is that plaintiff knew about and was acquainted
with the farm and its contour for more than 25 years. He
examined it and looked it all over just before he leased it.
The land was good, almost level, farm land which sloped
slightly to the northeast. There was no natural drainway,
draw, channel, or watercourse of any kind upon it. It is
conceded that we have involved here only wholly diffused
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surface waters falling upon or flowing over the land from
lands to the south of plaintiff.

Two or three years before plaintiff ever became a tenant
or had any interest in the property the defendant district,
having previously paid compensation therefor and lawfully
acquired a right-of-way from the owner by deed, constructed
and operated an irrigation canal diagonally northwest to
southeast across the land with a spoil bank on the south-
west side of the canal. A little northwest of the center of
the spoil bank defendant constructed and maintained one
three-foot syphon or underdrain. There is no complaint by
plaintiff that this underdrain was obstructed by debris or
otherwise. Plaintiff testifies that the bottom of the syphon
was two and one-half or three feet above the level of the
farm land. However, a picture appearing in plaintiff’s evi-
dence lends doubt to that contention. A heavy, extraordi-
nary rain fell on or about June 12 and 13, 1943. The sur-
face waters therefrom falling upon plaintiff’s land and com-
ing from and across land to the south of him flowed with
force down over most of that portion of plaintiff’s land
southwest of the spoil bank in a wide sheet covering most
of it. The surface waters flowed against the spoil bank,
drained gradually into the underdrain for four days and
thereafter a part of it stood on plaintiff’s field for some time
destroying a large part of his growing crop. There is evi-
dence that the land was never theretofore flooded, by ordi-
nary rainfall or otherwise, either before or since construc-
tion of the canal. There is no direct evidence that the canal
was negligently constructed or operated, or that it could
have been constructed in any other manner for the purposes
and uses of defendant in lawfully carrying on its public
works.

Plaintiff concedes in his brief that the deed from the
owner to defendant district contained the provision: ‘“The
above named consideration includes all damages sustained
by grantors as a result of the canal of The Central Nebraska
Public Power and Irrigation District located on the afore-
mentioned real estate.”
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We will first discuss the two statutes under which plain-
tiff claims a right to recover. Referring to public power
and irrigation districts, section 70-671, R. S. 1943, pro-
vides: “Any such district shall be liable for all breaks, over-
flow and seepage damage., Damages from seepage shall be
recoverable when and if it accrues.” (Italics ours.)

Plaintiff contends that since this court in Asche v. Loup
River Public Power District, 138 Neb. 890, 296 N. W. 439,
held that damages from seepage were absolute then by an-
alogy damages from overflow would also be absolute. For
purposes of argument in this case that proposition may be
admitted. However, the rule has no application here be-
cause plaintiff assumes a strained definition of “overflow”
which was never intended by the act. The word “all” modi-
fies the word “overflow.” We are convinced that the Legis-
lature never thereby intended to make the liability of such
districts absolute for all interference with or obstruction of
purely diffused surface waters. The word “overflow,” as
used in the statute, must reflect its ordinary, everyday ap-
plication and use. The act intended to specifically make the
damage liability of such districts for ““all overflow” absolute
for only waters flowing over and from or escaping out of
their reservoirs and canals.

We intended to and did so construe and apply the act in
Webb v. Platte Valley Public Power & Irrigation District,
ante, p. 61, 18 N. W. 2d 563, a case wherein the canal was
full, overflowing and thereby forcing floodwaters back
upon the plaintiff’s land destroying his crops. The situation
in this case is entirely different. To hold that diffused sur-
face waters which never entered defendant’s canal were
“overflow” and impose an absolute liability upon defendant
would in effect, without statutory authority, abrogate the
well-known law of this state relating to diffused surface
waters, the evolution of which is exhaustively reviewed and
reaffirmed in the recent case of Snyder v. Platte Valley Pub-
lic Power and Irrigation District, 144 Neb. 308, 13 N. W.
2d 160. We have also examined section 28-1016, R. S. 1943,
and find that it has no application to the situation presented
in this case.
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We turn then to the question whether defendant’s liabil-
ity is absolute by virtue of section 21, art. I, of the Consti-
tution, which provides: “The property of no person shall be
taken or damaged for public use without just compensation
therefor.” This court has construed and applied this sec-
tion in many cases since its adoption. A perusal of them
indicates clearly that the section has no application to situ-
ations like that presented by plaintiff. Generally speaking
they are cases where property has been taken or damaged
for public use without just compensation ever having been
paid therefor. As late as Snyder v. Platte Valley Public
Power and Irrigation District, supre, we permitted recov-
ery by virtue of the section as well as for negligence and
quoted with approval from the opinion in City of Omaha v.
Kramer, 25 Neb. 489, 41 N. W, 295. In the latter opinion it
was said: “In other words, the words, ‘or damaged,” in Sec.
21, Art. 1. of the constitution, include all actual damages
resulting from the exercise of the right of eminent domain
which diminish the market value of private property.”
(Ttalics ours.) Gledhill v. State, 123 Neb. 726, 243 N. W.
909, relied upon by plaintiff to permit him to recover re-
gardless of negligence is clearly distinguishable from the
case at bar and we do not deem it necessary to discuss it at
length in this opinion.

In Snyder v. Platte Valley Public Power and Irrigation
District, 140 Neb. 897, 2 N. W. 2d 327, we reaffirmed the
rules that: “The purchase of lands for a right of way in lieu
of condemnation carries with it all of the incidents of em-

_inent domain or condemnation in so far as damages by rea-
son of construction are concerned.” And, “In condemna-
tion proceedings, it is presumed that the owner of damaged
lands received or had opportunity to receive compensation
for the injury to-such lands.” Also, “For all injuries which
may arise on account of the proper construction or future
operation of an improvement, an adjoining proprietor must
be compensated in the original condemnation proceedings.”
See, also, 30 C. J. S., Eminent Domain, s. 400, p. 117. In
other words, actions or proceedings to recover just compen-
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sation for property taken or damaged for public use by
proper construction and operation are permanent as dis-
tinguished from transient in character and recoverable in
but one action.

However, actions for damages in such cases are ordi-
narily classified as permanent or transient according to the
facts of each particular case and the right to recover re-
spectively accrues to thase who own the land or hold a dam-
ageable interest therein at the time the cause of the injury
is created. By applying the principle that the owner can re-
cover in but one action for proper construction and opera-
tion it follows that his tenant could recover therefor in but
one action and that for damages to his crops then on the
land and damaged thereby and his lease-hold estate then ex-
istent.

If a right of action in such cases does not pass from the
owner to a subsequent grantee unless provision to that ef-
fect appears in the deed or by separate assignment (as
stated in 20 C. J., Eminent Domain, s. 292, p. 858, approved
in Croft v. Scotts Bluff Co., 121 Neb. 343, 237 N. W. 149)
then logically even if the landlord had a right of action it
would not ordinarily pass to his tenant. Naturally if the
landlord’s right of action for proper construction and opera-
tion were satisfied, as in the case at bar, then a subsequent
grantee (Fremont, E. & M. V. R. Co.v. Harlin, 50 Neb. 698,
70 N. W, 263) or a subsequent tenant would have no more
rights than the landlord in any event since he would take it
subject to such damages. See Illinois Central E. R. Co. v.
Ferrell, 108 I1l. App. 659. This must be true because the
same justice that requires one who lawfully takes or dam-
ages property for public use to pay just compensation there-
for, protects him when he is without fault, from liability to
pay more than once.

On the other hand if there is negligent construction or
future operation and damages result therefrom all author-
ity gives an owner or tenant a cause of action therefor
whether he was such at the time of the exercise of the right
of eminent domain, or otherwise. It was held in Omaha &
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Republican Valley Railroad Co. v. Standen, 22 Neb. 343, 35
N. W. 188, an action to recover damages for the negligent
construction of a bridge across the Platte River which un-
lawfully obstructed the flow, that: ‘“The insertion of the
words ‘or damaged’ in section 21, Art. I., of the constitution
of 1875, was intended to give a right of recovery which did
not previously exist, and was not intended to limit or re-
strict any remedy previously existing.” (Italics ours.) To
this we should now add the words “or subsequently provid-
ed by statute.”

The plaintiff in the present case did not become a tenant
or suffer damages to his crops until long after defendant’s
right-of-way was acquired by deed, payment made therefor,
and construction and operation of the canal. He did not
have a damageable interest at the time of the exercise of
the right of eminent domain. The canal was not constructed
or maintained without lawful right or put to an unlawful
or improper use. Therefore, if he has any remedy it must
be for negligent construction or operation and as such is
transient in character.

The question in classifying causes of action as permanent
or transient in such cases, is not whether damages were suf-
fered because that is a fact alike common to both. The ap-
plicable rule is that where the structure causing the injury
is permanent in character the injury cannot ever be classed
as transient unless the structure was erected or maintained
without lawful right, or has been put to an unlawful or im-
proper use, or unless it was negligently constructed or op-
erated and the injury complained of resulted, not from the
fact of the existence of the structure but from the manner
of its construction or operation. See Illinois Central R. Co.
v. Lockard, 112 11l. App. 423. See, also, Fremont, E. & M.
V. R. Co. v. Harlin, supra,; Chicago, R. I. & P. R. Co. v. An-
dreesen, 62 Neb. 456, 87 N. W. 167; Chicago, R. I. & P. R.
Co. v. Ely, 77 Neb. 809, 110 N. W. 539; Iske v. Missouri P.
R. Co., 94 Neb. 9, 142 N. W. 671; Bunting v. Oak Creek
Drainage District, 99 Neb. 843, 157 N. W. 1028; Boschulte
v. Elkhorn River Drainage District, 102 Neb. 451, 167 N. W.
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730 ; Hopper v. Elkhorn Valley Drainage District, 108 Neb.
550, 188 N. W. 239, for discussion of such principles.

It will be observed that plaintiff claims in his petition
that defendant negligently constructed and operated its
canal, thereby obstructing the natural flow of wholly dif-
fused surface waters across his lands and destroying his
crops. Of course, it is apparent at once that whether there
was negligent construction or operation depends upon
whether the evidence adduced by plaintiff establishes a vio-
lation of some duty imposed by law upon defendant.

It was held in Snyder v. Platte Valley Public Power and
Irrigation District, 144 Neb. 308, 13 N. W. 2d 160, that:
“A public power and irrigation district organized under
chapter 86, Laws 1933, commonly referred to as Senate
File No. 310, by its right of way has the same right as a
railroad company has by its right of way and the same right
as a farm owner has to his farm, or any other land propri-
etor, as to surface water.” And, “The following, which is
the common-law rule with exceptions, is a statement of the
rule with regard to defense against surface water obtaining
in this jurisdiction: Surface water is 2 common enemy and
the proprietor may by embankment or dike or otherwise de-
fend himself against its encroachments and will not be li-
able in damages which may result from the deflection and
repulsion defended against, provided that the proprietor in
making defense on his own land himself exercised ordinary
care, and provided he so uses his own property as not to un-
necessarily and negligently injure another.” The latter
rule reflects the duty imposed upon defendant in the case
at bar and the trial court would not be required to submit
the question of defendant’s liability to a jury for determina-
tion unless the plaintiff established the violation thereof by
competent evidence,

We turn then to the question of whether plaintiff’s evi-
dence was sufficient to take the case to the jury. In the con-
sideration of that question we must bear in mind the well-
known rule that a motion for directed verdict or dismissal
must, for the purpose of a decision thereon, be treated as an
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admission of the truth of all material and relevant evidence
submitted on behalf of the party against whom the motion
is directed, and such party is entitled to have every contro-
verted fact resolved in his favor and to have the benefit of
every inference that can reasonably be deduced from the
facts in evidence. Moncrief v. Interstate Transit Lines,
129 Neb. 168, 261 N. W. 163. See, also, Grantham v. Wat-
son Bros. Transportation Co., 142 Neb. 362, 6 N. W. 2d 372.

From an examination of the record, we are of the opinion
that there is no competent evidence requiring the submis-
sion of plaintiff’s case to a jury for its determination. The
mere fact that defendant lawfully constructed an irrigation
canal which thereafter interfered with or obstructed wholly
diffused surface waters resulting from an extraordinary
rainfall which did not flow in any natural watercourse,
channel, draw, or drainway but in a sheet across plaintiff’s
almost level farm from which he suffered damages will not
sustain a finding that defendant did not exercise ordinary
care and so used its property as to unnecessarily and negli-
gently injure plaintiff. To require defendant to provide
unnatural and artificial outlets for all such wholly diffused
surface waters would make it impossible for public power
and irrigation districts to function, as contemplated by law,
and put into full force and effect the civil law which is not
recoghnized as operative in this state. In the case at bar we
have evidence of what was done and damages resulting
from the obstruction of wholly diffused surface waters from
an extraordinary rainfall but when that is admitted no legal
liability results. "

Plaintiff has not cited any authority involving wholly dif-
fused surface waters which would sustain a contrary view
except from jurisdictions where the civil law prevails. The
Nebraska cases cited are clearly distinguishable. In Lin-
coln & B. H. R. Co. v. Sutherland, 44 Neb. 526, 62 N. W. 859,
the railroad built its roadbed and railway with a solid em-
bankment across a natural draw. In Fremont, E. & M. V.
R. Co. v. Harlin, supra, the railroad caused waste surface
waters to be collected or concentrated in ditches and then
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precipitated the same upon and over plaintiff’s lands. In
Morse v. Chicago, B. & Q. R. Co., 81 Neb. 745, 116 N. W.
859, the railroad embankment intercepted the natural
course of flow in a draw and carried it some distance in a
ditch, then through a culvert and cast it upon plaintiff’s
land. In Snyder v. Platte Valley Public Power and Irriga-
tion District, supra, the district not only changed the direc-
tion of a fixed natural watercourse but also concentrated
the flow of surface waters into a narrow artificial channel
across an overdrain or flume located on the land of another
and cast it with great force upon plaintiff’s land. In all
of such cases the question of negligence was for the jury
because the evidence sufficiently and clearly demonstrated
the violation of some duty imposed by law self-evident of
improper construction or operation and damages resulting
therefrom, but in this respect they are not comparable with
the case at bar.

We are of the opinion that the trial court rightly sus-
tained defendant’s motion to dismiss and the judgment is
affirmed.

AFFIRMED.

Wenke, J., participating on briefs.

WENKE, J., concurring.

I concur with the opinion of the majority and especially
with the ninth syllabus which correctly states the law ap-
plicable to all surface water. But because our opinions are
not too clear on this subject matter as to wholly diffused
surface water, which is the fact situation here, I think a
further statement is desirable.

This state early adopted the common law rule as to sur-
face water, which rule is stated in Morrissey v. Chicago, B.
& Q. R. Co., 38 Neb. 406, 56 N. W. 946, as follows: “Under
the common law rule, surface water is regarded as a com-
mon enemy, and every landed proprietor has a right to take
any measures necessary to the protection of his own prop-
erty from its ravages, even if in doing so he throws it back
upon a coterminous proprietor, to his damage, which the
law regards as a case of damnum absque injuria, and afford-
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ing no cause of action.”

In connection with this rule of the common law our de-
cisions adopted what is often referred to as exceptions
thereto whereby the proprietor, in making a defense on his
own land, must exercise ordinary care and so use his own
property as not to unnecessarily or negligently injure an-
other. With the possible exception of the case of Conn v.
Chicago, B. & Q. R. Co., 88 Neb. 732, 130 N. W. 563, all the
cases I can find that discuss these exceptions deal with sur-
face water that had collected in natural drains, draws, or
ditches or that had been collected and then dumped or dis-
charged upon another’s land.

In the case of Conn v. Chicago, B. & Q. R. Co., supra, the
court discussed the principle here involved in connection
with diffused surface water in the following language:
“Subsequently, in a long line of decisions, unnecessary to
cite, this court say that a proprietor may improve his prem-
ises in any proper manner, although he may thereby inter-
fere with diffused surface water, without becoming liable to
his neighbor, provided he does not unnecessarily or negli-
gently injure him.” From reading the opinion it is not cer-
tain that the case involved wholly diffused surface water.

However, in view of language contained in some of our
decisions, such as in Town v. Missouri P. Ry. Co., 50 Neb.
768, 70 N. W. 402, and the discussion contained in Muhl-
eisen v. Krueger, 120 Neb. 380, 232 N. W. 735, there may
be doubt as to whether the duty to not unnecessarily or neg-
ligently injure another applies to a proprietor in defending
himself against wholly diffused surface water. The lan-
guage referred to in Town v. Missouri P. Ry. Co., supra, is
as follows: “On the other hand, there may be a flow of dif-
fused waters over the surface of lands, which passes across
the country in such condition, and nowhere gathers in large
or restricted volume, or in any stream confined within banks
or in a channel. This.last may be said to be true surface
drainage, as to which the general rule of law is applicable
in its full force.”

I do not think the rule, that a proprietor in making a de-
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fense to surface water on his own land must himself exer-
cise ordinary care and so use his own property as not to un-
necessarily or negligently injure another, is any exception
to the common law rule as to surface water hereinbefore set
forth. It is a common law rule equally applicable to all sur-
face water, including diffused surface water, which limits
the application thereof. As this court stated in Lincoln &
B. H. R. Co. v. Sutherland, 44 Neb. 526, 62 N. W. 859.

“The doctrine of this court is the rule of the common law,
that surface water is a common enemy, and that an owner
may defend his premises against it by dike or embankment,
and if damages result to adjoining proprietors by reason of
such defense, he is not liable therefor.

“But this rule is a general one and subject to another
common law rule, that a proprietor must so use his own
property as not to unnecessarily and negligently injure his
neighbor.” See, also, City of Beatrice v. Leary, 45 Neb.
149, 63 N. W. 870, and Chicago, R. I. & P. R. Co. v. Shaw,
63 Neb. 380, 88 N. W. 508.

NORTH AMERICAN ACCEPTANCE CORPORATION, A CORPORA-
TION, APPELLANT, V. MERLE C. MEEKS, OTHERWISE KNOWN
AS MYRLL C. MEEKS ET AL., APPELLEES.

20 N. W. 2d 504

FiLED NOVEMBER 9, 1945. No. 31966.

1. Sales: CONFLICT oF LAws. Whether a sale of a chattel con-
ditioned on the retention of title by the vendor is legally effec-
tive to keep title in the vendor depends upon the law of the place
where the chattel was at the time of the sale. So the require-
ments of acknowledgment and registration applicable are those
of the state of situs of the chattel.

If, after a valid conditional sale in another
state, the chattel is taken into this state, the vendor’s title to
the chattel will be recognized in this state.

3. Sales. Under the law of Illinois a conditional sale contract need
not be recorded.

The law of Illinois, under the Uniform Sales Act,

recognizes the validity of a conditional sale with reservations of

o
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title in the seller and where there is no basis for an estoppel

no title can be passed by the buyer of the goods under such a

contract although he has possession of the goods and the pur-

chaser from him has no notice of the reservation.

The Uniform Sales Act of Illinois provides as follows:
“(1) Subject to the provisions of this act, where goods are sold
by a person who is not the owner thereof, and who does not sell
them under the authority or with the consent of the owner, the
buyer acquires no better title to the goods than the seller had,
unless the owner of the goods is by his conduct precluded from
denying the seller’s authority to sell.”

6. Estoppel. The determination of the question of estoppel under
this statute depends upon the facts and circumstances attending
the sale.

7. Replevin. In an action of replevin, in the absence of evidence
showing special damages, the measure of damages is interest
upon the adjudicated value of the property from the time of its
seizure until it is returned or paid for.

APPEAL from the district court for Douglas County:
JAMES M. FITZGERALD, JUDGE. Affirmed as modified.

Leonard A. Hammes, for appellant.
Fred N. Hellner, for appellees.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL, and WENKE, JJ.

WENKE, J.

Plaintiff, North American Acceptance Corporation, an
Illinois corporation, commenced this replevin action in the
distriet court for Douglas County upon a conditional sale
contract to gain possession of a 1942 Packard Clipper sedan.
Myrll C. Meeks, the Meeks Service Garage, and Merle W. Ice
were made parties defendant but service was not obtained
upon Merle W. Ice and the action proceeded against the
other defendants. Upon the issues raised, a jury being
waived, a trial was had to the court. The court found in
favor of the defendant, Myrll C. Meeks, doing business as
Meeks Motor Exchange, and that said defendant was enti-
tled to the possession of the 1942 Packard sedan. From
this judgment the plaintiff has appealed.

The appellant, North American Acceptance Corporation,
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a corporation, will be herein referred to as plaintiff and the
appellee, Myrll C. Meeks, as Meeks. In the action the ap-
pellee, Myrll C. Meeks, is referred to as Merle C. Meeks but
they are the same party, the correct name being Myrll C.
Meeks. Likewise, the defendant referred to as Meeks Serv-
ice Garage is the Meeks Motor Exchange and is the name
under which Meeks is doing business.

The record discloses that P. V. Beard was in February
1944, engaged in the garage business and a dealer in cars in
Peoria, Illinois. He was carrying on this business under
the name of South Side Auto Company. On February 9,
1944, he purchased from the Merry Motor Company of St.
Louis, Missouri, the car here involved and took from the
Merry Motor Company an assignment in blank of the Mis-
souri certificate of title to said car which had been issued to
Wm. L. Frick on December 10, 1941, and by him assigned
to the Merry Motor Company on October 2, 1943.

Shortly thereafter, on or about February 11, 1944, Beard
sold the car to Merle W. Ice and delivered possession there-
of to him. Ice, who lived in Peoria, operated a filling sta-
tion and was engaged in the selling of used cars. Beard sold
the car for $1,900 of which amount Ice immediately paid
$750. Ice, who was a member of the Chicago Motor Club
through whom the plaintiff operated, then had the condi-
tional sale contract prepared together with an assignment
thereof with a draft thereto attached. Ice signed the condi-
tional sale contract and then brought it, together with the
assignment thereof and draft thereto attached, to Beard.
Beard signed the conditional sale contract, the assignment
thereof and endorsed the draft, all in the name of the South
Side Auto Company. He deposited these papers in the bank
and received credit for the balance of the purchase price in
the sum of $1,150. The amount of the conditional sale con-
tract was $1,300.91, for which amount Ice executed and de-
livered to the plaintiff his installment note payable in 14 in-
stallments of $87 and a final installment of $82.91. This
conditional sale contract was never filed or recorded in Il-
linois.
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Thereafter, on February 22, 1944, Beard placed Ice’s
name and address on the assignment of the Missouri cer-
tificate of title as assignee and immediately above the as-
signor’s signature wrote in ink that the North American Ac-
ceptance Corporation of Chicago had a conditional sale con-
tract lien of $1,300 on the car. After taking a receipt from
Ice, showing delivery of said title subject to this lien, Beard
delivered the Missouri certificate of title to Ice.

After the certificate of title had been delivered to Ice the
plaintiff attempted to get possession thereof by writing to
him and also through the Chicago Motor Club, of which Ice
was a member, but was unsuccessful in its efforts.

On March 21, 1944, Ice presented the Missouri certificate
of title to the Secretary of State of Illinois together with
his sworn statement that the same was free and clear of
liens. At this time the assignment to Ice of the Missouri
certificate- of title no longer contained Beard’s notation as
to the conditional sale contract lien of $1,300 to the North
American Acceptance Corporation. The evidence shows
that it had been removed by some process but just who did
it is not positively shown although presumably it was done
by Ice.

The Secretary of State of Illinois thereupon, on March 21,
1944, issued to Ice an Illinois certificate of title showing the
car was subject to no liens or encumbrances.

On April 5, 1944, Ice personally-contacted Fred King, an
automobile dealer in Omaha, Nebraska, and attempted to
sell him the car. King had known Ice for about two years
prior thereto and knew he was operating a filling station
and handling used cars in Peoria. Ice had with him three
other people whom he introduced as his wife, brother-in-
law and sister-in-law. King did not buy the car but called
Meeks on the phone and told him about Ice and the car he
had for sale. Meeks has been a dealer in used cars in Oma-
ha for 32 years and is now doing business as the Meeks
Motor Exchange. Meeks has known King for many years.
Ice then brought the car to Meeks’ place of business, telling
Meeks the car was clear and showing him his Illinois cer-


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































