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EpNA HAMMOND, APPELLANT, V. DOCTOR’S HOSPITAL,
’ APPELLEE.
17 N. W. 249

FILED JANUARY 5, 1945. No. 31810.

1. Workmen’s Compensation. To sustain an award under the pro-
visions of the workmen’s compensation act there must be proof
that the injury was occasioned by an accident arising out of and
in the course of the employment.

Where there is no evidence in the record as to when,

how, and where an injury occurred which is alleged to have been

the result of an accident arising out of and in the course of the
employment, the case must fail for want of proof. Speculation
and conjecture are insufficient to sustain an award.

APPEAL from the district court for Douglas county:
FRANCIS M. DINEEN, JUDGE. Affirmed.
G. H. Seig, for appellant.

Reed & Hruska and John H. Trennery, Jr., contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

CARTER, J.

This is a suit to recover benefits under the workmen’s
compensation act. The trial court found against the plain-
tiff and the plaintiff appeals from the judgment of dismis-
sal entered against her,

The record shows that since August 10, 1942, plaintiff
had been employed as a nurse at the Doctor’s Hospital in
Omaha. On or about January 28, 1943, plaintiff first ob-
served an infection developing in the index finger of her
right hand. The infection developed very rapidly and re-
.sulted in a permanent injury to the finger and a permanent
disability to the right hand of approximately 25 per ceni.
It is stipulated in the record that if liability were estab-
lished the compensation rate would be $15 a week. The
only question to be determined here is whether the evidence
is sufficient to show that the injury was the result of an ac-
cident arising out of and in the course of the employment.

Plaintiff testifies that when the infection first developed
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she observed a small puncture of the skin on the infected
finger, which she says was caused by a pin prick received
while working at the hospital. She has no recollection of
receiving the injury, but testifies that she was engaged in
changing binders on several patients at the hospital, in
which work she was required to use safety pins. She also
testifies that it was the custom of the nurses at the hospi-
tal to apply mercurochrome to such injuries and that it had
been applied when she first observed the infection. The
infection proved to be a virulent, streptococcic infection.
Plaintiff testifies that she was caring for patients suffering
from streptococcic infections and that the danger of acquir-
ing an infection from such patients was a risk well known
" to the profession. Her evidence can be summed up with
the statement that she had no recollection of receiving the
pin prick from which the infection entered the blood stream
and that she could not give the exact date on which it oc-
curred, although she could give instances when she used-
pins, that it must have occurred in pinning on a binder,
and that she was positive it occurred while she was work-
ing at the hospital.

For the purposes of this appeal it is established that the
plaintiff suffered an injury as the result of a pin prick on
the index finger of the right hand, which brought on a
streptococcic infection that permanently disabled plaintiff’s
right hand to the extent of 25 per cent. Is the evidence
sufficient to show that the injury was sustained as a result
of an accident arising out of and in the course of the em-
ployment?

The burden of proof is upon the plaintiff to establish by
a preponderance of the evidence that the injury was sus-
tained as the result of an accident arising out of and in the
course of the employment. Zanski v. Yellow Cab & Bag-
gage Co., 143 Neb. 340, 9 N. W. 2d 302.

The words “arising out of”’ and “in the course of” the
employment are used conjunctively in the statute and both
conditions must be established to satisfy the requirements
of the compensation act. The accident must oceur not only
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in the course of the employment, but the causative danger
must also arise out of it. The words “arising out of” re-
fer to the origin or cause of the accident and are descrip-
tive of its character, while the words “in the course of”’ re-
fer to'the time, place, and circumstances of the accident.
Dietzen Co. v. Industrial Board, 279 11l. 11, 116 N. E. 684;
1 Schneider, Workmen’s Compensation Law (2d ed.) sec.
266.

The record in the present case simply does not show that
the accident arose out of and in the course of the employ-
ment. It is true that the evidence contains several unqual-
ified declarations of her certainty that the injury was re-
ceived while she was at work. This can be nothing more
than supposition and conjecture in view of the fact that
she has no recollection of when, where or how she received
the injury.

In Kuhtnick v. Carey, 124 Neb. 762, 248 N. W. 89, this
court said: “Further, the fact that the condition of Hugo
Kuhtnick might have reasonably resulted from the injury
suffered as claimed by him, or that it is conceivable that
such results might have followed the same, is not sufficient
to justify the conclusion, in the face of the entire record,
that such condition was causally related to the claimed in-
jury. Mere conjecture or surmise is not proof.”

In McCall v. Hamilton County Farmers Telephone Assn.,
135 Neb. 70, 280 N. W. 254, a case wherein plaintiff, a
switchboard operator in a telephone office, claimed that she
contracted eczema of the ears from an unsterilized head
set, this court said: ‘“None of the physicians states that
he has ever examined the head set or a similar one, and
that it is the cause of the trouble. The statement that it is
the cause of the condition is the mere suspicion or specula-
tion of the appellant. She states now, as she stated to the
doctors in her history to them, that the head set is the
cause. This court is firmly committed to the doctrine that
the burden of proof is upon the employee to prove that the
accident which caused the disability occurred in the course
of her employment. Suspicion and speculation do not pre-
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sent sufficient cause upon which to base an award under
the workmen’s compensation act.”

In Nash v. Citizens Coal Co., 224 Ia. 1088, 277 N. W. 728,
the plaintiff claimed compensation for an injury resulting
from a bump on his leg. Claimant had no recollection of
receiving any particular bump at any certain time or place.
He testified that he received a bump but he could not tell
whereabouts in the mine he received it, and neither did he
have any definite recollection as to how it occurred. He
further testified that he must have received the bump in the
mine because he worked no other place. He also stated
that he frequently received bumps while working low ceil-
ing coal on his knees. The medical testimony is to the ef-
fect that a bump could have caused the disability, but that
there were other causes which might have produced it. In
affirming a judgment of dismissal the court said: ‘“The
commissioner’s findings of fact were to the effect that as to
when, how, why, and where said alleged injury occurred,
there was nothing in the record but pure conjecture; and
that from information acquired from the doctor that such
swelling was likely to follow a bruise after the lapse of two
days, claimant merely assumed that he received a bump two
days before the swelling began. The commissioner further
found that it was mere speculation as to whether the claim-
ant’s disability arose out of his employment, and therefore
claimant failed to sustain the burden of proving that the
disability for which he seeks compensation resulted from
injury arising out of and in the course of his employment.”

In Hubbard v. Republic Motor Truck Co., 216 Mich. 358,
185 N. W. 715, the evidence shows that claimant observed
a scratch upon his hand, which had become infected. Based
upon the condition and appearance of the hand there was
medical testimony that the scratch had been suffered not
less than two nor more than six days before. This brought
the time of injury within the last week of the employment.
There was evidence that the employment was likely to pro-
duce scratches and that claimant and other employees had
suffered them on other occasions. The courtsaid: “A find-
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ing that the scratch was an accidental personal injury aris-
ing out of and in the course of the employment rests upon
conjecture and cannot be sustained.”

In Finlayson v. Dowd, 60 S. D. 57, 243 N. W. 92, claim-
ant testified that he had received a scratch while moving
barbed wire in the employ of Dowd Brothers. He could
not fix the time with any certainty except that it happened
on the “Howard job.” A statement signed by the claimant
stated: “I think I might have stuck a thistle or piece of
wire in my hand, but I don’t know. I don’t remember
sticking anything in my hand, but we had a lot of fencing
to move, and I helped to do that, and I thought that maybe
I stuck something in my hand then.” The court said: “The
burden of establishing that the scratch was received in the
course of employment was upon the claimant. * * * Under
the facts as presented, we cannot hold that the commis-
sioner was not justified in finding that the claimant had
not met his burden.”

We think the evidence is devoid of proof of a causal con-
nection between the injury and the employment. The com-
pensation law does not constitute the employer an insurer
against every accidental injury. The burden is upon the
plaintiff to establish by a preponderance of the evidence
that the injury was the result of accident arising out of
and in the course of the employment as required by the act.
The evidence offered was based on speculation and conjec-
ture and consequeritiy fails to make a case. The trial court
was correct in denying plaintiff’s claim to benefits under
the act.

AFFIRMED.

CLARENCE M. STOFFEL, APPELLEE, V. METCALFE CONSTRUC-
TION COMPANY ET AL., APPELLANTS.
17 N. W. 2d 3

FILED JANUARY 5, 1945. No. 31847.

1. Trial. In a law action it is error for the trial court to direct a
verdict for either of the parties on an issue of fact on which the
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evidence is conflicting. Such issue should be submitted to the

jury for their determination. .

A party is entitled to have his theory of the case, as
disclosed by the evidence, submitted to the jury under proper in-
structions. '

3. Master and Servant. Among the duties of an employee is the ob-
ligation to yield obedience to all reasonable rules, orders and in-
structions of the employer.

Generally any willful or intentional disobedience there-

of justifies a rescission of the contract of employment and the

peremptory dismissal of the employee.

Where the sufficiency of the master’s justification of dis-

missal raises an issue of fact, the proper course is to submit that

issue to the jury.

The measure of damages in suits for breach of con-

tracts for personal services is the amount of the salary agreed

upon for the period involved, less the amount which the servant
earned, or with reasonable diligence might have earned from
other employment during that period.

The “other erhployment” which the discharged em-

ployee is bound to seek is employment of the same or of a sub-

stantially similar character to that of which he has been de-
prived.

APPEAL from the district court for Douglas county: WIL-
LIAM A. DAY, JUDGE. Reversed.

Joseph T. Votava, for appellant.
M. L. Donovan, contra.

Heard before SIMMONS, C.J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

WENKE, J.

This action was commenced in the district court for Doug-
las county by Clarence M. Stoffel, as plaintiff, against the
Metealfe Construction Company, a corporation, the Hamil-
ton Construction Company, a corporation, and the Kansas
City Bridge Company, a corporation, as defendants, to re-
cover damages for a breach of contract. From a verdict
and judgment thereon in favor of the plaintiff, the defend-
ants have appealed.
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For the purpose of this opinion Clarence M. Stoffel will
be referred to as plaintiff and the several defendant com-
panies as defendants.

Under the principle that in a law action it is error for
the trial court to direct a verdict for either of the parties
on an issue of fact on which the evidence is conflicting and
that such issue should be submitted to the jury for their
determination, the defendants contend the court erred in
giving instruction No. 4. Doyle v. Franek, 82 Neb. 606, 118
N. W. 468; Stevens v. Fall, 133 Neb. 610, 276 N. W, 401;
Scott v. New England Mutual Life Ins. Co., 128 Neb. 867,
260 N. W. 377,

Instruction No. 4 is in part as follows:

“* % % you are instructed that in this case, notwithstand-
ing the fact that the existence of a contract between the
plaintiff and defendants has been denied by the defendants,
the uncontradicted evidence discloses that the contract as
alleged in the plaintiff’s petition had been entered into, and
that the plaintiff was discharged by the defendants.

“Therefore you are instructed as a matter of law that
the contract as alleged in the plaintiff’s petition did exist
between the plaintiff and the defendants, and that the plain-
tiff was discharged therefrom by the defendants.”

The undisputed evidence discloses that Thomas J. Dur-
kin was project engineer for the defendants on their Cana-
dian and Alaskan projects and part of his job was to obtain
personnel for the engineering department. On December
18, 1942, the plaintiff, a consulting and structural engineer,
contacted Durkin at the Pathfinder Hotel in Fremont, Ne-
braska, and discussed with him the matter of employment.
At the conclusion of the meeting plaintiff asked Durkin to
hold it open for a day or two and he would make up his
mind. On December 20, 1942, he called Durkin and advised
him that he would accept the proposition. Durkin then,
under date of December 26, 1942, wrote plaintiff a letter
setting forth what they had agreed upon. This letter is in
part as follows:

“Dear Sir: RE: Alcan Highway Rail Head Project
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“You are herewith notified to report at Edmonton, Can-
ada, to assume the duties of Chief Structural Designer with
a monthly rate of $700.00. You are to report at Edmonton
about January 15, 1943, * * *

“Your contract will be for nine (9) months from the day
you report to the Edmonton office. Your transportation
from your home to Edmonton will be reimbursed shortly
after your arrival. Upon satisfactory completion of your
contract, your return transportation will be reimbursed.
Sk sk

“Yours very truly,

“Metcalfe Construction Co.

“Hamilton Construction Co.

“Kansas City Bridge Company

“By /S/ T. J. Durkin

“Project Engineer.”

By their negotiations the parties discussed the proposed
employment and the terms thereof. This offer the plaintiff
accepted and the full terms thereof were then set out in the
letter of December 26, 1942, which completed the contract
of employment and the trial court was correct in so holding.

Under date of January 8, 1943, the defendants, through
Durkin, sent plaintiff the following telegram: “Due to de-
velopments referred to in my conversation by phone with
you this date it becomes necessary for me to withdraw the
offer of the position as chief structural designer for this
project made to you in our letter dated Dec 26 1942.” Dur-
kin also testified that whether they had a contract with
plaintiff or whether they did not they would have let him
go. Under our holding that the parties entered info the
contract of employment, we hold that the acts of the de-
fendants were in effect a discharge of the plaintiff from
such employment. Therefore, the instruction was proper.

We have, in this respect, not overlooked the testimony of
Durkin with reference to what further requirements he had
advised plaintiff were necessary. However, under our hold-
ing that the letter of December 26, 1942, consummated the
employment, such testimony becomes immaterial.
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“A party is entitled to have his theory of his case, as dis-
closed by the evidence, submitted to the jury, under proper
instructions, * * * . Mentz v. Omaha & C. B. Street Ry.
Co., 103 Neb. 216, 170 N. W. 889.

Defendants contend that the nature of their work was a
military secret and was to be held confidential and not made
publie, of which the plaintiff was advised; that plaintiff
nevertheless caused and permitted an article about it to be
published in the Omaha World Herald on January 6, 1943;
that this release to the press was such a breach of the con-
tract as justified plaintiff’s discharge; and that this defense
was not properly or sufficiently submitted to the jury.

There is evidence to the effect that on January 6, 1943,
Mr. Cowan of the Omaha World Herald inderviewed the
plaintiff about his employment and then on the same day,
from the information obtained, caused an article about it
to be published therein. ’

By the latter part of instruction No. 4 and instruction
No. 5 the burden of establishing this defense was properly
placed on the defendants. However, the court did not de-
fine the duties and obligations which the law imposes upon
an employee and the right of an employer as to when he
may discharge an employee because of a violation thereof.

“Among the fundamental duties of the employee is the
obligation to yield obedience to all reasonable rules, orders,
and instructions of the employer, and wilful or intentional
disobedience thereof, as a general rule, justifies a rescission
of the contract of service and the peremptory dismissal of
the employee, whether the disobedience consists in a disre-
gard of the express provisions of the contract, general rules
or instructions, or particular commands.” 35 Am. Jur,,
sec. 44, p. 478. ‘

“There is an implied obligation in contracts of employ-
ment that, as part of the consideration, the employee will
be loyal, diligent, faithful, and obedient. His right to com-
pensation depends upon the observance or performance of
these duties. If he fails in due fidelity, he forfeits his right
to his employment.” Bernstein v. Lipper Mfg. Co., 307 Pa.
St. 36, 160 Atl. 770.
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“Under the law, an employe is required to obey all rea-
sonable orders of the employer.” Bang v. International
Sisal Co., 212 Minn. 135, 4 N. W. 2d 113, 141 A. L. R. 657.

“ % % % g promise by the servant to obey the lawful and
reasonable orders of his master within the scope of his con-
tract is implied by law; * * * .’ Lacy v. Getman, 119 N. Y.
109, 23 N. E. 452, 6 L. R. A. 728, 16 Am. St. Rep. 806.

“The privilege of discharge has been said to exist in those
cases where there has been a material breach of the em-
ployment contract, and ‘wilful disobedience’ is recognized
as such a breach. Restatement, Agency, sec. 409.” Bang
v. International Sisal Co., supra.

« % * * the question whether, in any given instance, a
breach was committed, is essentially one of fact, and there-
fore primarily for the jury.” Dorrance v. Hoopes, 122 Md.
344, 90 Atl. 92.

“Disobedience of lawful and reasonable orders connected
with his employment affords just grounds for the discharge
of an employe.” Kenner v. Southwestern Oil Co., 113 La.
80, 36 So. 895.

“In any case where the sufficiency of the master’s justi-
fication of a dismissal is deemed to raise an issue of fact,
the proper course is to submit that issue to the jury under
suitable instructions, informing them, in general language
having relation to the evidence introduced, what kind of
acts or omissions on the servant’s part constitute a good
cause of discharge.” 1 Labatt, Master & Servant (2d ed.)
sec. 272, p. 823.

The court should instruet what amounts to legal justifi-
cation and from faects let the jury determine if they existed.
Ernst v. Grand Rapids Engraving Co., 173 Mich. 254, 138
N. W. 1050.

While we find no competent evidence that the nature of
the work was a military secret, however, whether the mat-
ter was a military secret or not, there is evidence to the ef-
fect that instructions were given the plaintiff to hold it con-
fidential and not to give it any general publicity. The trial
court should have defined the duties and obligations of an
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employee to his employer and the rights of an employer as
to when he may discharge an employee because of the vio-
lation thereof, and thus submitted to the jury the question
of whether or not the release to the press was such a breach
as entitled the defendants to discharge the plaintiff.

Defendants complain of instruction No. 6. This instrue-
tion advised the jury that if their verdict was for the plain-
tiff he was entitled to recover the full contract price less
the sum of $800, which plaintiff admits he received during
this period, together with any amount that he might have
earned in the exercise of due diligence by securing other
employment. Defendants’ complaint of this instruction is
that it excluded from the jury’s consideration the amounts
plaintiff received from the Gate City Erection and Supply
Company.

There is evidence in the record to the effect that from
January, 1943, up until plaintiff left to go to Tennessee in
August, 1943, he went to the office of the Gate City Erec-
tion and Supply Company two or three times a week and
received from the company approximately $125 a month.
Plaintiff was the owner of two-thirds of the company and
practically its sole manager. He explains the amount re-
ceived as being $25 for car expense and $100 capital with-
drawal. '

The instruction does, in effect, exclude this evidence from
the jury’s consideration. It was for them to consider and
determine, under the evidence, whether this was salary or
withdrawal of capital. _

“ # * * the general rule is well settled that under such
circumstances the measure of damages is prima facie the
amount of the wages for the full term: * * * | Such dam-
ages may, however, be reduced if after his discharge the
employee obtained other work, or if he was offered other
employment of the same general kind, which he refused:
* % % 7 Note appearing in 43 Am. Dec. 762, to the case of
Costigan v. Mohawk & H. R. Co., 2 Denio (N. Y.) 609, 43
Am. Dec. 758.

“¢“The measure of damages in such cases is the amount
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of salary agreed upon for the entire period of service, less
the amount which the servant has earned or with reason-
able effort might have earned from other employment.”
(Boardman Co, v. Petch, 186 Cal. 476, 484 (199 Pac. 1047)
..... ; Seymour v. Oelrichs, 156 Cal. 782, 801 (106 Pac.
88, 97, 134 Am. St. Rep. 154).)’ (Goudal v. C. B. DeMille
Pictures Corp., 118 Cal. App. 407, 414 (5 Pac. (2d) 432, 7
Pac. (2d) 174).)” De La Falaise v. Gaumont-British Pic-
ture Corporation, 839 Cal. App. 2d 461, 103 Pac. 2d 447. See,
also, Atholwood Development Co. v. Houston, 179 Md. 441,
19 Atl. 24 706.

In the case at bar the court should have instructed the
jury that if they found for the plaintiff they should al-
“low him the stipulated salary, less any amount he actually
earned during the period of the contract or any amount he
might have earned in the same or similar employment by
the exercise of reasonable diligence in seeking other em-
ployment from the time of his discharge to the expiration
of the contract. The court, under the evidence, should not
have limited the amount he actually earned to $800, which
was admitted, but should have so instructed that the jury
could have considered whether or not the money he received
from the Gate City Erection and Supply Company was
earnings or withdrawal of capital.

In this connection we have examined defendants’ conten-
tion that the court erred in excluding various exhibits in
the form of ads in the Engineering News-Record of help
wanted. In this we think the court was correct. These ads
were not for work of the same or sufficiently similar em-
ployment so as to make them relevant. This court has said
that it is the duty of a discharged employee who has been
wrongfully discharged to make reasonable efforts to avoid
loss by securing other employment. Helwig v. Aulabaugh,
83 Neb. 542, 120 N. W. 162; Kring v. School District, 105
Neb. 864, 182 N. W. 481. However, the “other employ-
ment” which the discharged employee is bound to seek is
employment of the same or of a substantially similar char-
acter to that of which he has been deprived; he need not
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enter upon service of a different or inferior kind. Gregg
v. McDonald, 73 Cal. App. 748, 239 Pac. 373; Taylor v.
Pope, (Mo. App.) 259 S. W. 527; 39 C. J., sec. 150, p. 117;
18 R. C. L., sec. 39, p. 529; Standard Ol Co. v. Lloyd, 26
Ala. App. 806, 159 So. 371; De La Falaise v. Gaumont-Brit-
ish Picture Corporation, supre; and Annotations 28 A. L. R.
737, 141 A. L. R. 663.

Exhibit 11 is a telegram dated January 8, 1943, sent by
Frederick Ware, city editor of the Omaha World Herald,
seeking to explain the article of January 6, 1943. It was
admitted by the court for the limited purpose of showing
it was sent and received. This the defendants were willing
to admit. This telegram consists primarily of hearsay and
conclusions and was not admissible. The court should not
have received it in evidence.

The defendants further complain of certain remarks of
the trial court made during the course of the trial. During
the course of the trial while the defendants were examining
their witness Durkin, plaintifi’s counsel objected as fol-
lows: “Just a minute, I think we are getting a little bit
into a lot of hearsay. The Court: Getting into it? You
have been into it. That’s all the witness has testified to,
practically, is hearsay. Mr. Donovan: 1 don’t like to stop
the witness, - - The Court: It has been hearsay all along,
but I didn’t hear any objection. You are getting a little
far afield when a colonel in Canada can talk to this fellow
and the plaintiff is in Omaha a couple of thousand miles
away and still put it in evidence. You are getting pretty far
afield.” There are other remarks of the court in the rec-
ord referring to the testimony of the witness Durkin. “In
the trial of a cause before a jury, improper comments of
the trial judge from the bench may be prejudicially errone-
ous where they tend to discredit a witness and his testi-
mony.” McCulley v. Anderson, 119 Neb. 105, 227 N. W.
321. And as stated in In re Estate of Strelow, 117 Neb.
168, 220 N. W. 251: “ * * * under our practice the jury
are the sole judges of the credibility of the witnesses, and
the weight to be given their testimony. Hence, it is our
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conclusion that such remark made by the trial judge was
without the province of the court, and was erroneous and
prejudicial.”” See, also, Langdon v. Loup River Public Pow-
er District, 144 Neb. 825, 13 N. W. 2d 168. Judges should
be careful in jury trials and refrain from commenting up-
on witnesses or their testimony for each party is entitled
to have the jury pass upon the evidence without having its
effect or importance altered, either as to credibility or value.

For the reasons herein stated the verdict and judgment
of the district court are set aside and a new trial ordered.

REVERSED.

IN RE ESTATE OF JURGENSMEIER.
HENRY JURGENSMEIER, EXECUTOR, APPELLANT, V. JOHN
JURGENSMEIER ET AL., APPELLEES: IMPLEADED WITH

DWIGHT GRIFFITHS, GUARDIAN AD LITEM, APPELLEE.
17 N. W. 2d 155

FILED JANUARY 10, 1945, No. 31870.

1. Judgment. It is a fundamental principle of jurisprudence that
material facts or questions which were in issue in a former ac-
tion, and were there admitted or judicially determined, are con-
clusively settled by a judgment rendered therein, and that such
facts or questions become res judicata and may not again be liti-
gated in a subsequent action.

2. Executors and Administrators: INSANE PERSONS. Neither the in-
competent ward nor the guardian of such incompetent possesses
the power to consent that the executor of an estate, in which the
ward has an interest, may purchase property of the estate, either
directly or indirectly; and where the executor does so purchase
the property, the guardian cannot ratify the sale so as to bind
the inconipetent.

In estate proceedings it is the duty of the court to pro-
tect the interests of all parties, whether actually before the court
or not.

4. Costs. Generally, representatives of estates are personally li-
able for costs when they unsuccessfully appeal in their own in-
terest from a settlement of their accounts, or when an appeal re-
sults from their fault or misconduct.

5. Executors and Administrators: ATTORNEY’S FEES. Generally, the
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representative of an estate is entitled to the allowance of an at-
torney’s fee in a controversy over surcharging his account when
the account is upheld and denied when the account is not upheld.
An estate of a decedent is liable for attorney’s fees for
services rendered at the request of a legatee when the services
preserved the estate, added to its value or was otherwise bene-
ficial to it.

The litigant to whom the fee for services of a guardian
ad litem shall be taxed as costs depends upon the circumstances
of each particular case and the discretion of the court.

County courts should compel the representatives of es-
tates to charge themselves with interest in their account when,
by doing some unauthorized act they have abused their trust or
have been guilty of some fault or wrong in its performance and
are surcharged because thereof. Interest should be upon the
amount so surcharged at the legal rate from the date of such
unauthorized act.

APPEAL from the district court for Nemaha county:
CLOoYDE B. ELLIS, JUDGE. Reversed, with directions.

Gerald M. Mullen, John C. Mullen and William G. Rut-
ledge, for appellant.

Lee Kelligar and Fred Hawxby, contra.
Dwight Griffiths, guardian ad litem.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

WENKE, J.

This cause was previously in this court and is reported
as In re Estate of Jurgensmeier, 142 Neb. 188, 5 N. W. 2d
233. Thereafter, after the mandate was issued, the district
court for Nemaha county remanded the cause to the county
court of Nemaha county and it entered a supplemental final
decree and order for distribution on October 12, 1943. Ap-
peal was taken therefrom to the district court. The dis-
trict court entered judgment therein on January 21, 1944,
From this judgment Henry Jurgensmeier, executor of the
estate of John Jurgensmeier, deceased, appealed to this
court. Cross-appeals were taken by John Jurgensmeier,
Jr., and Anna Schlosser and Dwight Griffiths, guardian ad
litem for Joseph Jurgensmeier, incompetent.
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For the purpose of this opinion Henry Jurgensmeier, ex-
ecutor of the estate of John Jurgensmeier, deceased, will
be referred to as executor and John J urgensmeier, Jr., An-
na Schlosser and Dwight Griffiths, guardian ad litem for
Joseph Jurgensmeier, incompetent, will be referred to col-
lectively as objectors.

The principal purpose of the executor’s appeal is to have
us reconsider the findings of fact and questions of law
passed upon and determined in the former opinion. There-
in the judgment of the lower court was reversed with di-
rections to require the executor to account for the real es-
tate described as the southeast quarter of section 28, town-
ship 5, range 14, on the basis of its reasonable value of $16,-
000, taxing the cost of the appeal in this court to the exec-
utor. Mandate was issued thereon. In this situation, un-
der the rulings of this court, the material facts or ques-
tions therein determined are conclusively settled. As stat-
ed in Blum v. Truelsen, 139 Neb. 282, 297 N. W. 136: “It
is a fundamental principle of jurisprudence that material
facts or questions which were in issue in a former action,
and were there admitted or judicially determined, are con-
clusively settled by a judgment rendered therein, and that
such facts or questions become 7res judicata and may not
again be litigated in a subsequent action.” 30 Am. Jur. 920,
sec. 178.” See Bohmont v. Moore, 141 Neb. 91, 2 N. W. 2d
599 ; Callahan v. Prewitt, 143 Neb. 793, 13 N. W. 2d 660.

The contention that part of the legatees ratified the sale
and are now estopped from receiving their distributive
share of the funds with which the executor has been sur-
charged was decided to the contrary in In re Estate of Jur-
gensmeier, supra. As stated therein: “As to the situation
of Joseph Jurgensmeier, the incompetent, and his guardian
ad litem, the unquestioned rule applicable is that neither
the incompetent ward nor the guardian of such incompe-
tent possesses the power to consent that the executor of an
estate, in which the ward has an interest, may purchase
property of the estate, either directly or indirectly; and
where the excutor does so purchase the property, the guard-



462 NEBRASKA REPORTS [VoL. 145

In re Estate of Jurgensmeier

ian cannot ratify the sale so as to bind the incompetent.
Moore v. Carey, 116 Ga. 28, 42 S. E. 258; 21 Am. Jur. 734,
sec. 629.” The same would be true of the guardian of Al-
ice Jurgensmeier, incompetent, and subsequently, after her
death, the executor of her estate. As to the other legatees
the opinion holds: ‘“We do not overlook the contention that
the heirs have ratified the executor’s sale under considera-
tion. Undoubtedly certain of them have. * * * In this class
of cases, the rule appears to be: ‘In this connection it has
been held that each of the persons interested has an indi-
vidual election, and a ratification by some of the heirs or
devisees will not preclude a repudiation by the others.” 24
C. J. 637. * * * ‘The heirs, therefore, or their assignees,
have an election to avoid or confirm the sale. And in doing
this, they are not bound to act jointly. Each one has an in-
dividual election. If the affirmance of the sale by some,
and the avoidance of it by others, will produce a great in-
convenience in the final settlement of the estate, it will fall,
where it ought, upon the administrator, who has violated
his trust and by his wrongful act caused the embarrass-
ment. * * * *  Litchfield v. Cudworth, 15 Pick. (Mass.) 23,
31. * * * jt was the duty of the executor to account to the
legatees named in his final report for such real estate as
for personalty in his possession for distribution. He was
liable to each of the legatees named in his decedent’s will
on that basis. And in the instant case, it appearing that
the sale by the executor was unlawfully made, that he in
fact secured an interest in the property sold by him, and
was an indirect purchaser thereof, he is chargeable with,
and at the election of the beneficiaries must in his final re-
port account for, the actual value of the property involved
which is established by the evidence herein as the sum of
$16,000, and not merely with the amount realized at the
sale.”

With reference to the distribution of these funds, sec-
tion 30-1302, R. S. 1943, provides in part: ‘ * * * the
county court shall, by a decree for that purpose, assign the
residue of the estate, if any, to such other persons as are
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by law entitled to the same.” And section 30-1303, R. S.
1943, provides: “In such decree the court shall name the
persons, and the proportions or parts to which each shall
be entitled, and such persons shall have the right to de-
mand and recover their respective shares from the executor
or administrator, or any person having the same.”

It is the duty of an executor to administer the estate
promptly and to distribute the property to those entitled
thereto without unnecessary delay. In re Estate of Mc-
Lean, 138 Neb. 757, 295 N. W. 273. And it is the duty of
the court to protect the interest of all parties, whether ac-
tually before the court or not. Sorensen v. Sorensen, 68
Neb. 490, 98 N. W. 837.

As to the matter of costs, the rule as stated in 24 C. J,,
sec. 2532, p. 1058, is generally applicable: “Representa-
tives are personally liable for costs when they unsuccess-
fully appeal in their own interest from a settlement of their
accounts, or when an appeal results from their fault or
misconduct, * * *.”

As to costs taxed to the executor personally in the pre-
vious appeal of this matter, we stated in In 7e Estate of
Wilson, 97 Neb. 780, 151 N. W. 316: “In such a contest, if
there has been litigation between the administrator and
the heirs of the estate and final judgment determining the
liability for costs thereon, the administrator in his final
settlement with the estate should be allowed such costs as
are adjudged in his favor in such litigation, but not costs
adjudged against him therein.”

As to the matter of attorneys’ fees, both as to counsel for
the objectors, including the guardian ad litem, and for the
executor, the following principles apply:

“The decisions generally sustain the right of an execu-
tor or administrator to an allowance of attorneys’ fees in
a controversy over surcharging his account where the ac-
count is upheld, and deny it where the account is not up-
held.” 21 Am. Jur., sec. 557, p. 694.

« % * * he is not entitled to reimbursements for attor-
ney’s fees or other expenditures incurred by him in his
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individual contest with the estate.” In re Estate of Wil-
som, supra. See, also, In re Trusteeships under last will of
Drake, 195 Minn. 464, 263 N. W. 439, 101 A. L. R. 801; In
re Guardianship of Morris, ante, p. 319, 16 N. W. 2d 442.

“* * * no allowance may be made out of the estate of a
deceased person for the services of an attorney not em-
ployed by the personal representative of the estate unless
the services redounded to the interest of all persons inter-
ested in the estate and were beneficial to the estate.” In
re Estate of Love, 136 Neb. 458, 286 N. W. 381.

“An estate of a decedent is liable for attorneys’ fees for
services rendered at the request of a legatee, even when
successful, only when the services preserved the estate, add-
ed to its value, or were otherwise beneficial to it.” In re
Estate of Love, supra.

“The litigant to whom the fee for services of a guardian
ad litem shall be taxed as costs depends upon the circum-
stances of each particular case and the discretion of the
court. Shelby v. Meikle, 62 Neb. 10, 86 N. W. 939; Bailey
v. Garrison, 68 Neb. 779, 94 N. W. 990.” Wood Realty Co.
v. Wood, 132 Neb. 817, 273 N. W. 493.

Should interest be charged upon the amount of $6,320
surcharged to the executor because of his sale of the land
contrary to the common-law rule that an executor cannot
purchase, either directly or indirectly, at a sale of his de-
cedent’s land under a power in the will? The latter is the
same principle set forth in section 80-1118, R. S. 1943, as to
sales authorized by district court. As stated in 4 Schouler,
Law of Wills, Executors and Administrators (6th ed.)
sec. 2956, p. 2500: “Chancery and probate courts, in mod-
ern practice, will compel the executor or administrator to
charge himself in his account with interest, * * * where he
has abused his trust, or has been guilty of some fault or
wrong in its performance.” As held in In re Estate of
Wilson, supra: “The district court also charged him with
interest thereon from the time that he improperly obtained
credit in the county court therefor, and this interest was
also a proper charge.”
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We have recently held in the case of In re Guardianship
of Morris, supre, that a guardian is liable for interest on
an unauthorized loan from the time it was made. The same
reasoning as there discussed is applicable here. Interest is
properly chargeable from the date of the executor’s unau-
thorized sale of the premises to his wife.

Applying these principles to the various items in the ac-
counting of the executor, the estate should not be charged
with any attorney’s fees for the executor in connection
with the contest over his final account in which he was sur-
charged with $6,360. This includes the items of $400 al-
lowed for the services of John C. Mullen and $325 of the
amount allowed for the services of William G. Rutledge.
It appears from the record that the balance of the fees al-
lowed William G. Rutledge were for the regular adminis-
tration of the estate. The two items of $26.50 and $26.80
for briefs in the previous appeal of this case are likewise
not properly chargeable to the estate. The costs of $26.60
in the district court are not chargeable to the estate but to
the executor personally.

Of the costs and expenses allowed the objectors John Jur-
gensmeier, Jr., and Anna Schlosser in the sum of $129, it
includes $52.40 included in the $92.50 taxed to the execu-
tor personally in the previous appeal in this matter and not
properly chargeable to the estate. The same is true of the
$40.10 allowed the guardian ad litem.

The record discloses that the objectors, John Jurgens-
meier, Jr., and Anna Schlosser, have been allowed $1,200
for legal services in the litigation connected with their ob-
jections. We find the reasonable value of these services, in-
cluding this appeal, to be in the sum of $1,000 and that
same is a proper charge against the estate.

The record further discloses that the guardian ad litem
has been allowed a total of $410 for services for himself in
connection with the objections he filed to the final account
of the executor. We find that a reasonable fee for his serv-.
ices, including this appeal, to be in the sum of $635, which
includes $35 previously allowed, and that the same is a
proper charge against the estate.
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Therefore, the judgment of the district court is reversed
and the cause remanded, with directions to require the ex-
ecutor to account as follows: Balance on hand from the
last report as shown by the executor’s report dated Novem-
ber 27, 1942, $2,761.92; return of executor’s fee, $40; and
the difference in the reasonable value of the land sold to
executor’s wife in the sum of $6,320, as directed by man-
date of this court, together with interest thereon at six per
cent from March 6, 1939. That there is properly charge-
able to said estate and payable out of the funds thereof by
the executor: Attorney’s fees and expenses to William G.
Rutledge, $71.40; county court costs, $131.47; expenses had
by the executor, including premiums on his bond, $101.76;
John Jurgensmeier, Jr., and Anna Schlosser for services
of their attorney in litigation involving their objections,
the sum of $1,000 and for expenses connected therewith,
$50.70 ; to Dwight Griffiths, guardian ad litem for services,
$600 ; to sheriff Harvey H. Kuenning for costs and expenses,
$99.62.

It is further ordered that the balance is to be distributed
equally to all of the legatees of the deceased as provided in
his last will. The costs of this appeal are taxed to the ex-
ecutor personally.

REVERSED, WITH DIRECTIONS.

EARL D. WILLIAMS, APPELLEE, V. WATSON BROS. TRANS-
PORTATION COMPANY ET AL., APPELLANTS.
16 N. W. 2d 199

FIiLED JANUARY 23, 1945. No. 31862.

1. Workmen's Compensation. To sustain a claim for compensation
under the workmen’s compensation act, the employee has the
burden of establishing by a preponderance of the evidence that
he has incurred a disability arising out of and in the course of
his employment.

This proof must be made by evidence leading either to

the direct conclusion or to a legitimate inference that such is the

fact.
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An award cannot be sustained if based upon possibil-
ities, probabilities, conjectural or speculative evidence.

4, Evidence. The value of the opinion of an expert witness is de-
pendent on, and is no stronger than, the facts on which it is
predicated. The opinion has no probative force unless the
premises upon which it is based are shown to be true.'

APPEAL from the district court for Saunders county:
LovEL S. HASTINGS, JUDGE. Reversed and dismissed.

Votava & McGroarty and Lyle Q. Hills, for appellants.
George B. Boland and David D. Weinberg, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

SIMMONS, C. J.

This is a workmen’s compensation case. Defendants ap-
peal from a judgment of the district court awarding com-
pensation to the plaintiff. We reverse the judgment and
dismiss the plaintiff’s petition. ‘

Plaintiff in his petition in the compensation court alleged
that while an employee of the defendant, Watson Bros.
Transportation Company, as a truck driver, he, on July 7,
1943, received personal injuries arising out of and in the
course of his employment, resulting in a concussion of the
brain, with edema, possible skull fracture and an aggrava-
tion of pre-existing condition, and causing permanent and
total disability.

Defendants by answer denied that plaintiff’s condition
was caused by accident or trauma, and denied liability.
The matter was heard by one judge of the compensation
court, who awarded compensation, from which the defend-
ants appealed, with the result above indicated.

Some of the facts are not in dispute. There is dispute as
to other facts and in the conclusion of the experts called
by the parties. )

For fourteen years prior to July 7, 1943, plaintiff had
been a truck driver for defendant, and, with one exception,
working steadily in a satisfactory manner and without ac-
cidents. It seems to be conceded that some ten years be-
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fore the above date, plaintiff had contracted syphilis and
had been treated therefor at the time. It was not disabling.

In April, 1941, he was driving a truck for the defendant
near Iowa City, Iowa. He was found unconscious in the
cab of his truck. The truck had been parked, brakes ap-
plied and motor cut off. Plaintiff was taken to a hospital
in Iowa City, where his condition was diagnosed as menin-
go-vascular syphilis, with a cerebral thrombosis caused by
the syphilis, then in the tertiary stage with a four plus
Wassermann, which caused convulsive seizures. He had at
least one severe convulsion while in the hospital that night.
The attending physician, being without a history of the pa-
tient, examined for trauma and brain concussion, and found
none. He examined for carbon monoxide poisoning, both by
laboratory tests and physical examination, and found that
the convulsions were not caused by gas poisoning, but were
due to an involvement of the brain resulting from the syph-
ilis. Plaintiff testified that the attack was brought on by
being overcome by gas fumes from the truck. Plaintiff was
taken the following day to a hospital in Omaha, where he
was treated for syphilis. He remained off duty for several
weeks, when he returned to work, and continued to work
without interruption or incident until July 7, 1943. How-
ever, during that period of two years, he took regular treat-
ments for his disease. The Wassermann was reduced from
a four plus to a three plus positive.

On July 7, 1943, plaintiff was driving a truck consisting
of a diesel-motored tractor and attached trailer, en route
from Omaha to North Platte. On his direct examination,
he testified that he noticed gas coming into the truck before
he got to Wahoo, and that “it was gassing” and “I com-
menced to get sick, thats when I started to stop.” He
stopped at a point 14 miles west of Wahoo. On cross-ex-
amination, he stated that he had commenced to get sick
east of Wahoo. He testified that the windows of his cab
were “partly closed.” He stopped the truck, turned off the
ignition, put on the brakes, opened the door to get out and
caught his heel “right on the end of the door” and fell to
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the pavement. The evidence as to how his fall was caused
is not contradicted.

It is to be noted that the pattern of the events of July 7,
1943, including plaintifP’s explanation of the cause, follows
the pattern of the events in April, 1941.

The testimony as to the cab windows is contradicted by
the driver of a truck who came upon the scene shortly
thereafter, and who examined the truck and testified that
the windows were down. Plaintiff’s testimony as to the
gassing is corroborated by a fellow employee who passed
him a few miles to the east and who testified that his truck
was then enveloped in black smoke. "The evidence is that
the exhaust of the truck was on the right side, extended to
the rear of the tractor where the outlet was located. Plain-
tiff testified that the wind was from the east and blowing
in the direction of his movement. The evidence, however,
is uncontradicted that the engine of this tractor had been
completely overhauled three weeks before the event, was
in good mechanical condition, and when driven away from
the scene, was in good order. The doctor who treated plain-
tiff immediately following the event, testified that he had
no symptoms of gas poisoning and that “it could not be
from gas poisoning.” The trial court specifically found
that plaintiff’s “sickness was not caused by the exhaust gas
of the truck.” With that finding we agree.

Shortly after the accident, the truck driver came upon
the scene, saw plaintiff with his head on the pavement and
his feet on the running board. This driver stopped, could
hear plaintiff breathing heavily at a distance of 40 to 50
feet, went to him, found his face dark in color, he was
frothing at the mouth and his legs kicking. This driver
and his wife got plaintiff to the rear of the truck where he
had another convulsion. They sent for help and a first-aid
car and the sheriff came.

The evidence of the driver, the sheriff, the first-aid man
and the doctor as to visible injury to plaintiff’s head is
that he had an “abrasion” on his forehead. The doctor de-
seribed it as “very mild” and not having the appearance of
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being caused by a severe blow. He treated and bandaged
it as a matter of caution. They testify that there was no
bleeding and one witness testified that there was some
swelling. Plaintiff’s wife, who later saw him in the hospital,
testified to extensive lacerations, bruises, cuts and a black
eye. She further testified that his cap, when found in the
truck, was “full of blood in the top.” The doctor who ex-
amined the plaintiff on July 9, 1943, found “a lot of bruises
over his right eye and the forehead.” We are of the opin-
ion that the testimony of the wife as to the extent of the
. visible injuries was an exaggeration.

Plaintiff was taken in the first-aid car to a hospital in
Wahoo. Shortly before his arrival there he had a convul-
sion. He was either unconscious or mentally confused when
he reached the hospital. Plaintiff had another convulsion
at the hospital, and the doctor administered chloroform
which quieted him. He started another convulsion and the
doctor administered sodium amytal, which was effective.
His mind was still confused the following morning, which
could have resulted from the drug that was administered.

Plaintiff, when three years old, had been kicked in the
head by a horse, resulting in the loss of an eye. The doc-
tor at Wahoo at the time was of the opinion that these con-
vulsions might have been brought on as a result of the old
injury. He did not have the history of syphilis.

On the day following, plaintiff was taken from the hos-
pital to his home in Omaha. There, on July 9, he was ex-
amined by a physician, his mind was clear and he com-
plained of a headache. On July 11, his mind was confused
and he had developed “a weakness in his arm and face.”
He was sent to a hospital and specialists called.

This physician testified that in his opinion, the plaintiff
was overcome by gas, fell on his head causing an injury to
his brain tissue causing edema, and that it “set up some
damage which prevented him from coming back to his nor-
mal self”; and that plaintiff’s syphilitic condition made him
more liable to trouble from trauma than an ordinary per-
son. He further testified that in order to aggravate the
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pre-existing condition, there must be a blow severe enough
to do some injury to the brain, and that the plaintiff in his
opinion had sustained a concussion.

On July 13, 1943, plaintiff was examined by a specialist
in neurological surgery. He was given plaintifi’s history.
Plaintiff was conscious but mentally confused, was not in
pain, but had a slight weakness of the right arm and right
side of the face. A trephine operation was recommended
to determine whether or not there had been a hemorrhage
and collection of blood. The opening was made in the left
temple. Evidence of hemorrhage, injury to the brain or
the membrane surrounding the brain, or trauma, was not
found. The brain was found reduced in size, was not swol-
len and there was an excess of cerebro-spinal fluid on the
outside in the fissures of the brain, where it lies “because
something has to fill up this space.” The specialist further
testified that there was no edema; that this term means an
increase of fluid in the tissue causing a swelling; and that
the condition found was just the opposite. He further tes-
tified that convulsions caused by brain injury usually hap-
pen a considerable time after the injury when scar tissue
has grown into the site of the injury.

On July 23, 1943, plaintiff was referred to a specialist in
neurosyphilis for treatment, has since been under his care,
and has been receiving chemical injections and fever treat-
ment for his disease. As of January 17, 1944, this witness
testified that plaintiff was suffering from an organic brain
disease known as general paresis. This specialist reviewed
the entire history, including his own treatment, the con-
vulsions, the momentary warning that often comes of their
approach, the ability to work, the progress of the disease
from its intermediate stage of meningo-vascular syphilis to
paresis, the brain atrophy, the excess of cerebro-spinal flu-
id, the absence of evidence of trauma, and gave it as his
opinion that the plaintiff on July 7, 1943, suffered a con-
vulsion as the result of his disease, and that his condition
since is the result of the normal progress of the disease,
in no wise affected by the event of that date. He further
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testified that the reduction of the positive Wassermann
- from a four plus to a three plus before July 7, 1943, was
not of importance, as it still showed the disease to be ac-
tive. He further stated that a brain concussion would ag-
gravate the disease, but that there must be an active brain
injury.

In this connection, it is to be noted that while there was
a dispute as to the extent of the visible head injury, as
pointed out herein, there was no dispute as to the findings
of the neurological surgeon that there was no brain injury,
and no dispute as to the positive findings which negatived
that conclusion.

The applicable rules are: “To sustain a claim for com-
pensation under the workmen’s compensation act, the em-
ployee has the burden of establishing by a preponderance
of the evidence that he has incurred a disability arising out
of and in the course of his employment. * * * This proof
must be made by evidence leading either to the direct con-
clusion or to a legitimate inference that such is the fact.
* * % An award cannot be sustained if based upon possibil-
ities, probabilities, conjectural or speculative evidence.”
Feeney v. City of Omaha, 140 Neb. 497, 300 N. W. 571.

We reach the conclusion that the head injury which the
plaintiff received on July 7 is not shown to have been in
any wise a causative factor in plaintiff’s disability. A con-
trary conclusion is clearly indicated. There remains, of
course, the possibility that it may have been so caused, but
that is not sufficient to establish the right to compensation.
In reaching this conclusion, we are mindful of the testimony
of the doctor, who examined plaintiff on July 9, to the ef-
fect that the injury of July 7 aggravated his disease and
contributed to his disability. His opinion cannot be accept-
ed as controlling. It is based on the premise of the plain-
tiff having been overcome by gas, and to his having had
an injury to the brain tissue, an edema and a concussion.
Here the premise being false, the conclusion based thereon
cannot be accepted as true.

The value of the opinion of an expert witness is depend-
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ent on, and is no stronger than, the facts on which it is
predicated. The opinion has no probative force unless the
premises upon which it is based are shown to'be true. 32
C. J. 8., sec. 569, p. 395.

It necessarily follows that the trial court erred in award-
ing compensation. The judgment of the trial court is re-
versed and plaintiff’s petition dismissed.

REVERSED AND DISMISSED,

LINCOLN TRUST COMPANY, APPELLEE, V. ELECTA MCDOWELL
ET AL., APPELLANTS,
17 N. W. 2d 349

FiLEp JANUARY 23, 1945. No. 31867.

Mortgages. An order confirming a judicial sale under a decree fore-
closing a mortgage on real estate will not be reversed on appeal
for inadequacy of price, when there was no fraud or shocking
discrepancy between the value and the sale price, and where
there is no satisfactory evidence that a higher bid could be ob-
tained in the event of another sale.

APPEAL from the district court for Custer county: EL-
DRIDGE G. REED, JUDGE. Affirmed.

R. E. Harris, for appellant.
Evans & Lee, contra.

Heard before SIMMONS, C.J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

SimMoONS, C. J. ‘

Defendant, Electa McDowell, appeals from an order con-
firming a sale in a real estate mortgage foreclosure, on the
basis that the sale price was far below the actual value of
the land.

The rule is: “An order confirming a judicial sale under
a decree foreclosing a mortgage on real estate will not be
reversed on appeal for inadequacy of price, when there was
no fraud or shocking discrepancy between the value and
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the sale price, and where there is no satisfactory evidence
that a higher bid could be obtained in the event of another
sale.” Kansas City Life Ins. Co. v. Zakrzewski, 143 Neb.
878, 11 N. W. 2d 496.

The decree of foreclosure was entered May 9, 1932. The
land was sold to the plaintiff under the decree on June 19,
1933, for $17,061.33, being $74.65 less than the amount of
principal, interest and costs then due. Moratoriums then
were had under State and United States statutes. March
20, 1944, on objection to confirmation by defendant, the
1938 sale was set aside and a new sale ordered. The land
was sold on April 24, 1944, to plaintiff for $13,000. De-
fendant objected to the confirmation of this sale and plain-
tiff in open court raised its bid to $15,000, which bid the
trial court accepted and confirmed the sale.

The property consisted of 461 acres of farm and pasture
land, improved by a ‘“nice house”, a good chicken house,
barn and garage, trees and fencing. Plaintiff’s witnesses
fixed the value of the land at amounts ranging from $8,640
to $13,000. Defendant’s witness fixed the value at amounts
ranging from $16,000 to $18,440. There is no showing that
a higher bid could be obtained in the event of another sale.

Defendant’s theory seems to be that since plaintiff bid
over $17,000 in 1938, it shows that its present bid of $15,000
is inadequate. Defendant, however, on objection to the con-
firmation of the first sale offered evidence that the value in
1933 was approximately one-third of the plaintiff’s bid.

Under the above-established rule, the judgment of the
trial court is affirmed.

AFFIRMED.
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CHARLES E. MAY, APPELLANT, V. CITY OF KEARNEY ET AL.,
APPELLEES,
CONSUMERS PuBLIC POWER DISTRICT, APPELLANT, V. CITY
OF KEARNEY ET AL., APPELLEES.
17 N. W. 2d 448

FILED JANUARY 23, 1945. Nos. 31837, 31838.

1. Municipal Corporations. Section 18-412, R. S. 1943, authorizes
any city or village to construct, purchase or otherwise acquire an
electric light and power plant and real and personal property
needed or useful in connection therewith and pay the cost there-
of by the issue and sale of revenue bonds or debentures or by
pledging and hypothecating the revenue and earnings of any
such plant owned or to be owned by such city or village only if
the proposition is first submitted to the electorate and approved
by a majority voting thereon.

When bonds or other evidence of indebtedness are about
to be issued by public officers illegally or without complying with
the statute authorizing their issue equity has jurisdiction to
grant an injunction; and where the law requires that the ques-
tion shall be submitted to popular vote any issue of bonds with-
out such a vote will be enjoined.

3. Estoppel: MUNICIPAL CORPORATIONS. While ordinarily a munici-
pality may not be estopped by the unauthorized conduct, repre-
sentations, promises and pledges of its officers, it may within
the limitation of its legal powers be estopped by its official ac-
quiescence in and approval of acts originally unauthorized.

Ordinarily the doctrine of equitable estoppel cannot be

invoked against a municipal corporation in the exercise of gov-

ernmental functions but exceptions are made where right and
justice so demand, particularly where the controversy is between
one class of the public as against another class.

The doctrine of estoppel is commensurate with the thing
represented and operates to place the party entitled to its bene-
fits in the same position as if the thing represented were true.

6. Constitutional Law. The fact that a corporation is organized un- .
der a statute does not estop it to deny the constitutionality of an
independent and separable provision of the same act, the elimina-
tion of which would leave the provisions under which the cor-
poration was organized in full force and effect.

7. Statutes. By enacting a statute containing provisions identical
to those contained in a prior statute which have received a set-
tled judicial interpretation by the court of last resort of the state
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10.

11.

12.

13.

14,

15.

where enacted, they will be presumed to have been retained with
their previously established construction.

Courts. By the term “court,” as the word is used in the Con-
stitution, is meant a permanent organization for the adminis-
tration of justice, and not those special tribunals provided for by
law that are occasionally called into existence by particular ex-
igencies, and that cease to exist with such exigencies.
Constitutional Law. In re Appraisement of Omaha Gas Plant,
102 Neb. 782, 169 N. W. 725; City of Mitchell v. Western Public
Service Co., 124 Neb. 248, 246 N. W. 484; and In re Application
of City of Sidney, 144 Neb. 6, 12 N. W. 2d 104, reaffirmed and
adhered to.

: EMINENT DOMAIN. An act of the legislature providing
for the taking of private property for a public use under the
power of eminent domain, which provides for notice and hearing
on the question of just compensation before an impartial tribunal
with a right of appeal to the courts limited to the record made
before such tribunal, is not inimical to the due process clauses of
the state and federal Constitutions in not affording a full and
complete hearing before a judicial court.

Due process of law in its constitutional sense does not
necessarily infer judicial process. It does not guarantee to a
citizen any particular form or method of procedure.

Eminent Domain. The power of eminent domain is an attribute
of sovereignty and inherently exists in the state, limited only by
applicable provisions of the Constitution. Except as so limited
the legislature may provide for its exercise in any manner it
sees fit.

There is no constitutional limitation in this state on the
right to take private property for public use under the power of
eminent domain, except as to the right to just compensation.
Consequently, the state, acting through the department or agency
authorized to exert the legislative power, may proceed at will,
and the extent, method and necessity of exercising the power may
not be interfered with by the other departments of government.
An owner must be given his day in court on the ques-
tion of just compensation by the statute authorizing the taking,
but he has no right to and the statute need not provide a day in
court on the question of the right of the state to take the prop-
erty.

Constitutional Law: EMINENT DOMAIN. A condemnation statute
enacted pursuant to the sovereign power of eminent domain does
not offend against the due process clauses of the state and fed-
eral Constitutions in failing to provide for notice and hearing on
the question of the right to or the regularity of the taking.

o
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16. Eminent Domain. Where the owner desires to contest whether
or not the use for which his property is to be taken is a public
use, or whether the statutory proceedings under which it is
taken have been followed, he may be left to other appropriate
legal remedies in the same manner as if condemner proceeded
without any statutory authorization, without offending due proc-
ess.

APPEAL from the district court for Buffalo county: EL-
DRIDGE G. REED, JUDGE. Reversed, with directions.

Clarence A. Davis, William W. Redmond and Paul E. Bos-
laugh, for appellants.

Kenneth H. Dryden and H. L. Blackledge, contra.
Maz Kier and A. A. Whitworth, amici curiz.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

CHAPPELL, J.

Plaintiffs Charles E. May and Consumers Public Power
District filed separate amended petitions in the district
court for Buffalo county, Nebraska, to permanently enjoin
defendant City of Kearney and its officials from issuing
bonds for the purpose of raising money to tender an award
_ made by a court of condemnation in proceedings brought
by the city against plaintiff Consumers Public Power Dis-
trict as provided by section 70-650, R. S. 1943, and chapter
19, art. 7, R. S. 1943, wherein the city sought to acquire
the electric light and power plant and distribution system
serving the inhabitants of the city but belonging to the dis-
trict. Plaintiff Charles E. May, a resident, legally qualified
voter and taxpayer of the city of Kearney for more than
ten years, and a user of electricity supplied by the district,
and two other equally qualified persons petitioned for an in-
junction on behalf of themselves and all others similarly
situated. The two cases were consolidated for trial in the
district court and decision by this court. After hearing up-
on the merits the trial court denied an injunction and dis-
missed plaintiffs’ separate amended petitions. Plaintiffs,
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Charles E. May, hereinafter called- May, and Consumers
Public Power District, hereinafter called Consumers, ap-
peal to this court, contending: (1) That the bonds proposed
to be issued and sold are invalid as in violation of section
18-412, R. S. 1943, in that they pledge and hypothecate the
revenue and earnings of the electric light and power plant
without the approval of a majority of the electors voting
upon the proposal submitted; (2) that by reason of certain
representations, promises and pledges made by the mayor
and city council to the electorate during the election upon
the question of acquisition of the property the city is es-
topped to issue general obligation bonds as it claims the
right to do under the provisions of section 19-704, R. S.
1943; and (3) that chapter 19, art. 7, R. S. 1943, and sec-
tion 70-650, R. S. 1943, in so far as it incorporates chapter
19, art. 7, R. S. 1948, into its provisions, are unconstitu-
tional for the reason that the act deprives the owner of his
property without due process of law, there being no provi-
sion therein for notice and hearing upon the question of the
legality of the preliminary steps taken by the city in the
condemnation proceedings and there being no provision
therein for a judicial hearing on the matter of just compen-
sation. It is also claimed by plaintiffs that chapter 19, art.
7, R. S. 1943, is unconstitutional in that it is class legisla-
tion, and violates the doctrine of the separation of powers.
We conclude that plaintiffs’ first two contentions have mer-
it, but that the statutes involved are constitutional.
Preliminary to a decision of plaintiffs’ first contention we
find it necessary to recite some pertinent facts. The record
discloses that on March 2, 1942, the city council passed an
ordinance providing for submission to the qualified electors
at the next regular city election the question whether the
city of Kearney, which did not then own any electric light
and power plant, should acquire the system owned by Con-
sumers by use of procedure provided in chapter 19, art. 7,
R. S. 1948. The electorate of the city approved the proposal
by a majority of 27 votes. The result was duly certified to
this court and three district judges were appointed as a court
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of condemnation. The court of condemnation had a hear-
ing and entered an award fixing the value of Consumers’
property at $276,975. It is to tender this amount and se-
cure possession of the system pending an appeal by Con-
sumers that the city seeks to issue and sell bonds which are
the subject of this suit. The value having been thus deter-
mined by the award of the court of condemnation the city
council enacted an ordinance providing for submission to
the electorate of the question whether the city should have
the power and authority to issue and sell revenue bonds and
use the proceeds therefrom for the purpose of paying the
costs of acquiring the property. At the election thereon
this proposition was defeated by a majority of 560 votes,
after which the city council canvassed the election and de-
clared the proposition lost. Nevertheless, and despite this
clear expression of the electorate, the city council enacted
an ordinance which provided for the issue and sale of the
bonds here involved.

Defendant city asserts that Consumers as condemnee can-
not challenge the proceedings by which funds are raised
or attack the validity of the bonds, its only concern being
to receive the money to which it is lawfully entitled for the
property. The applicable rule has been stated in Central
Power Co. v. Nebraska City, 8 Cir., 112 Fed. 2d 471, by use
of the following language: “The laws of Nebraska make
adequate provision for the raising of money by cities to pay
for property acquired under condemnation and since the
Company must receive its payment before the City can take
possession, the Company may not in this proceeding ques-
tion how the City is to obtain the money with which it will
pay. See Slocum v. City of North Platte, 8 Cir., 192 F. 252
Village of Oshkosh v. Fairbanks-Morse & Co., 8 Cir., 8 F.
2d 329.” While we follow this rule and conclude that Con-
sumers has no right to raise the question of the validity of
the bonds, it is not disputed but conceded that plaintiff May,
representing himself and all others similarly situated, does
have a legal right to do so.

The city also contends that it has the power by virtue of
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section 19-704, R. S. 1943, to issue and sell general obliga-
tion bonds and that the bonds authorized by the ordinance
are valid as such. Whether the proposed bonds are valid
or otherwise depends upon the wording of the bonds them-
selves, the history and provisions of applicable statutes and
their interpretation by this court. The bonds themselves
each, after acknowledging the city’s indebtedness for their
respective amounts and giving its promise to pay the same,
contains the provision that, “For the prompt payment of
this bond, principal and interest, when due, the full faith,
credit, and resources of this city are hereby irrevocably
pledged.” They further provide: ‘The revenues and earn-
ings derived and to be derived from the operation of the
entire electric light and power plant acquired, owned and
operated by the City, including the property acquired by
eminent domain, and all extensions and additions thereto,
and all improvements thereof hereafter made, are to be
owned by the City, and are pledged and hypothecated for
the payment of said bonds; all bonds of said issue are equal-
ly and ratably secured by said pledge. The City further
agrees that it will cause to be levied and collected annually
a tax on all the taxable property in the City by valuation
sufficient in amount to make up any deficiency in the earn-
ings of said plant and promptly pay the interest on said
bonds as and when said interest becomes due, and to cre-
ate a sinking fund to pay the principal of said bonds when
said principal becomes due.” (Italics supplied.)

It seems clear that the city is attempting to acquire an
electric light and power plant and pay for it by the issue
and sale of what is designated as negotiable obligation
bonds for the payment of which the city has, without favor-
able vote of the electorate, pledged and hypothecated the
revenues and earnings of the plant with the taxing power
as collateral security. In other words, the city is attempt-
ing to do indirectly that which it cannot do directly.

Turning to the statutes involved and their interpretation,
we find that the opinion of this court in Interstate Power
Co. v. City of Ainsworth, 125 Neb. 419, 250 N. W. 649, dis-
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tinguished Christensen v. City of Fremont, 45 Neb. 160, 63
N. W. 364, clarified Carr v. Fenstermacher, 119 Neb. 172,
228 N. W. 114, and gave judicial construction to both chap-
ter 18, art. 1, Comp. St. 1929, now chapter 19, art. 14, R. S.
1943, and chapter 116, Laws 1931, now chapter 70, art. 5,
R. S. 1943. 1In the City of Ainsworth case, supra, it was
held: “1. * * * A municipal corporation is a creature of the
law established for special purposes and its corporate acts
must be authorized by its charter or other laws applicable
thereto. 1 McQuillin, Municipal Corporations (2d ed.) sec.
367. * * = 3, * * * ‘Where a certain power is conferred upon
a municipality and the method of its exercise is prescribed,
such method constitutes the measure of the power.” Con-
sumers Coal Co. v. City of Lincoln, 109 Neb. 51. * * * 4,
* * * Neither express nor implied power to purchase an
electric light and power plant and pay for it by pledge of
future net earnings therefrom is conferred on cities by
chapter 116, Laws 1931. * * * 5 * * * Section 18-101,
Comp. St. 1929, confers on cities of the second class power
to purchase, construct, maintain and improve lighting sys-
tems. The succeeding section provides two methods for
raising funds to pay for a heating or lighting plant, but
does not provide any method of raising funds to maintain
and improve the lighting plant.” See, also, Southern Ne-
braska Power Co. v. Village of Deshler, 130 Neb. 598, 265
N. W. 880.

Chapter 19, art. 7, consisting of sections 19 701 to 19-
707, inclusive, Comp. St. 1929, was enacted in 1919 and ex-
istent when Interstate Power Co. v. City of Ainsworth, su-
pra, was decided. In 1941 these sections were repealed in
_their entirety but with the title extended, amended to in-
clude villages, and, supplemented with validity, savings
and emergency clauses, they were immediately reenacted
verbatim as theretofore and now appear as sections 19-701
to 19-707, inclusive, R. S. 1943. Section 19-704, R. S. 1943,
relied upon by the city here, provides in part as follows:
“ = * * the city or village authorities, without vote of the
people, shall have the power, if necessary, to issue and sell
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bonds of the city or village to provide funds to make such
tender.” It will be noted that nothing appears in the act
itself which permits the issue and sale of revenue bonds or
pledging and hypothecating the revenue and earnings of
the plant. The statute refers only to bonds of the city or
village, meaning general obligation bonds of the city or vil-
lage, precisely that and nothing else. The court indicated
as much in City of Mitchell v. Western Public Service Co.,
124 Neb. 248, 246 N. W. 484.

But be that as it may, after the decisions in Interstate
Power Co. v. City of Ainsworth, supra, and City of Mit-
chell v. Western Public Service Co., supra, the legislature
of 1935 clarified the situation by enacting what is now sec-
tion 18-412, R. S. 1943. It provides: “Supplemental to any
existing law on the subject, and in lieu of the issuance of
general obligation bonds, or the levy of taxes upon proper-
ty, as by law provided, any city or village within the state
of Nebraska may construct, purchase, or otherwise acquire,
an electric light and power plant, * * * and real and per-
sonal property needed or useful in connection therewith,
and pay the cost thereof by pledging and hypothecating the
revenue and earnings of any electric light and power plant,
* % = owned or to be owned by such city or village. In the
exercise of the authority granted in this section, any such
city or village may issue and sell revenue bonds or deben-
tures and enter into such contracts in connection therewith
as may be proper and necessary. Such revenue bonds or
debentures shall be a lien only upon the revenues and earn-
ings of the electric light and power plant, * * * owned or
to be owned by such city or village. No city or village shall
pledge or hypothecate the revenue and earnings of any
electric light and power plant, * * * nor {ssue revenue bonds
or debentures, as authorized by this section, until the prop-
osition relating thereto has been submitted in the usual
manner to the qualified electors of such city or village at a
general or special election and approved by a majority of
the electors voting on the proposition submitted; * * * |
The requirement herein of a vote of the electors, however,
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shall not apply when a city or village seeks to pledge or
hypothecate such revenue and earnings, or issue revenue
bonds or debentures, solely for the maintenance, extension
or enlargement of any electric light and power plant, * * *
owned by such city or village.” (Italics supplied).

Clearly these several acts and decisions heretofore dis-
cussed are all related and form an integrated whole of the
law from which we arrive at decision upon the first ques-
tion presented here. In the case at bar the language of the
bonds themselves clearly and unequivocally pledges and hy-
pothecates the revenue and earnings of the plant in the very
language of the statute which prohibits it, and in direct
contravention of the legislative power conferred, since it
was done after a substantial majority of the qualified elec-
tors of the city voting thereon had at an election disap-
proved and defeated the proposal when lawfully submitted.

We find no authority in the statute or other precedent
supporting the validity of the bonds proposed to be issued.
We can only conclude for the reasons heretofore stated that
they are invalid. In such a case the applicable rule is that,
“When bonds or other evidences of indebtedness are about
to be issued by public officers illegally or without comply-
ing with the statute authorizing their issue, equity has ju-
risdiction to grant an injunction, * * * | Where the law re-
quires that the question shall be submitted to popular vote,
an issue of bonds without such a vote will be enjoined.”
32 C. J,, sec. 421, p. 268. See, also, Cook v. City of Beat-
rice, 32 Neb. 80, 48 N. W. 828.

A declaration of invalidity of the proposed bonds for the
reasons above stated, however, does not give plaintiff May
all of the relief to which he is equitably entitled or com-
pletely determine the issues involved since in any event the
city still claims the right to issue general obligation bonds
as permitted by section 19-704, R. S. 1943, and will do so
unless restrained by the court. In view of this situation
we find it necessary to determine whether or not because of
certain representations, promises and pledges made by the
mayor and eity council the city is now estopped from issu-
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ing general obligation bonds. In this connection we cannot
conclude from the evidence that the representations, prom-
ises and pledges were fraudulently made and do not so find
but it is undisputed that they were made to the electorate
of the city of Kearney as an inducement to a favorable re-
sult which was attained in the original election to acquire
the property. We do not here intend to pass upon the valid-
ity of the election itself to carry out the purposes for which
it was represented to be held but confine this part of the
opinion to the question of whether the city is now estopped
from doing that which its mayor and city council solemnly
promised and pledged the electorate they would not do. In
doing this we are mindful that recently by combination of
the law and the electorate public ownership of more and
more of the facilities of production have been effected for
public purposes and the control of large economic forces
have thereby been, and are being, placed in the control of
public officials. To preserve self government public offi-
cials in charge of, or in obtaining control of, such large
public financial and economic operations must be held to
strict accountability for promises and pledges made to the
electorate who under the law and by their votes confer these
powers upon them, in order that the electorate may cast an
intelligent ballot and protect their personal and property
rights.

The record here discloses that the election upon the ques-
tion of whether Kearney should purchase Consumers’ prop-
erty was held on April 7, 1942. The mayor testified that
some time prior to the election he and ‘a group of men be-
ing affirmatively interested had banded themselves together
as interested Kearney citizens who desired to acquire Con-
sumers’ property for the good of the city of Kearney and its
citizens. He testified that they held several meetings which
were attended by himself, several members of the council
and others to talk over and perfect plans to successfully
carry the election. When asked to recall the names of the
persons attending these meetings he was able to name but
one man who was not either a member of the city council
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or the board of public works. These persons each donated
to a common fund to pay for radio time, newspaper ad-
vertisements and other necessary expenses of the project.
They prepared and checked the advertisements and radio
programs and approved the language in them. The mayor
personally appeared upon the prepared radio programs. He
testified that it was the sense of the council after discussion
among themselves that they should by these advertisements
and programs let the people know what the views of the
mayor and city. council were concerning the proposal, and
that their views were as expressed therein. True, these
meetings were not officially held in the council chamber,
they were not officially called meetings of the mayor and
council, and no record was made of them as the official ac-
tion of the council, but every promise and pledge made by
them had the intended similitude of official conduct and by
both precedent and subsequent official acts were given their
acquiescence and approval.

On February 17, 1942, the mayor, who had then served
as a member of the city council eight years and as mayor
approximately three years, appeared with the city water
commissioner on a prepared program over radio station
KFGW to discuss and enlighten the people upon the ques-
tion of whether the city of Kearney should purchase Con-
sumers’ power interests in that city. They were introduced
as representing the city council. They were asked a num-
ber of previously prepared questions by two disinterested
Kearney citizens. Some of these questions and answers are
important here. For example: “(Q.) Is it the opinion of
the Mayor, Council and Board of Public Works that Kear-
ney should own its own electric distribution system? (A.)
Yes, after an intensive study carried on for more than a
year it has been concluded that it will be extremely advan-
tages (advantageous) for the City of Kearney to own and
operate its own electric distribution system. * * * (Q.) If
the value of the electric distribution system, determined by
the Court, is satisfactory to the Mayor, Council and Board
of Public Works and they decide to buy the property how
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will it be paid for? (A.) It is planned to issue revenue
bonds to be paid out of the revenue earned from the opera-
tion of the system. (Q.) Are revenue bonds a direct lien
upon real property of the City of Kearney? (A.) No, rev-
enue bonds are not a direct lien upon real property. Rev-
enue bonds and their interest are not paid out of taxes.
(Q.) Would a general obligation bond issue be necessary to
pay any part of the cost of this property? (A.) No it
would not! We have been assured by our engineers and
by reputable bond houses that the entire project can be fi-
nanced by revenue bonds bearing low rates of interest; I
might add that very reputable house of engineers have
been engaged on this project * * * . (Q.) What is the re-
action among the citizens and do you feel that they will be
receptive to this proposition? (A.) As yet there has been
very little talk about it but I do feel that people are very
much interested, especially so since the proposition will be
financed through revenue bonds and therefore will add noth-
ing to our taxes.” In closing the program the original ques-
tion was repeated and it was again stated that the mayor
and water commissioner represented the city council, of
whom two disinterested pérsons had asked a number of
questions which were prepared for them.

On March 28, 1942, a large newspaper advertisement ap-
peared in the Kearney Hub, a daily newspaper published
and circulated generally in the city of Kearney. Parts of
it are important here. Across the top in large type ap-
peared the question, “SHALL KEARNEY ACQUIRE ITS
ELECTRIC DISTRIBUTION SYSTEM?’ Thereafter in
smaller type appeared the following: “WHAT HAS BEEN
DONE Your Mayor and Council have called an election to
submit to the voters the question of determining the fair
value of the property by a court of appraisers * * * WHAT
WILL BE DONE If you vote YES (x) for condemnation
of the electric system in Kearney your MAYOR and COUN-
CIL will: 1. Attempt again to negotiate with Consumers
for a fair and reasonable price. 2. If negotiations fail, the
condemnation court will set a value on the property. 3.
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If the price set by the court seems. fair and reasonable the
proposition of issuing revenue bonds for same will be sub-
mitted to the voters. 4. These Revenue Bonds, as required
by law, are payable out of earnings from the system. 5.
Absolutely not one cent will be added to your property or
personal tax. This advertisement is published by author-
ity of the Mayor and Council and paid for by interested
Kearney citizens.”

On April 6, 1942, another advertisement of large propor-
tions was likewise published in the same newspaper. Parts
of it are also important. In large type appeared these
words: “THE ELECTRIC QUESTION SIMPLIFIED.
Would you like to know what the courts say is a fair price
for this property? This is the only question which will be
decided tomorrow! Vote (x) yes * * * All other factors
involved will be voted on at another election. Vote ‘yes’
to get this disinterested valuation. That is why we have
courts. Hear Mayor Mattson tonight. 8:15 P. M. over
KGFW This ad paid for by interested Kearney citizens.”

On April 6, 1942, at 8:15 p. m., as above advertised, the
mayor spoke on the question over radio station KGFW. He
stated in part: ‘“Then when the court establishes that fair
price, the City Council have pledged themselves to again
submit to the voters to see if they want to pay it. This silly
propaganda that “You are handing your Council a blank
check’ or that ‘They don’t need another election, but will
go right ahead and buy it’ should not be talk of intelligent
people. What’s wrong? Is there no honor among men any
more? I promise you as long as I am your Mayor we will
stand by our promise. * * * Remember this, that all we
are doing in tomorrow’s election is to ask the courts to set
a fair price. When that price is determined, the people of
Kearney will be given full opportunity to decide in another
election whether or not they want to pay it. If you at that
second election decide to take it over, it will be paid for
through revenue bonds. For the information of some not
acquainted with the term, a ‘revenue bond’ is a bond issued
against the earnings of the system. These bonds will all
be paid out of the earnings of our electric system, and not
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one cent will be added to your taxes.”

As heretofore stated, the next day the electorate voted
favorably on the proposition thus submitted to them by a
majority of 27 votes; the result was certified to this court;
and three district judges were appointed as a court of con-
demnation, who, after hearing, entered an award from
which Consumers took an appeal to the district court. On
April 6, 1943, the city council by appropriate official reso-
lution submitted to the electorate, as they had previously
promised and pledged themselves to do, the proposition of
whether the council should have the power and be author-
ized to issue revenue bonds (as provided in section 18-412,
R. S. 1943) for the purpose of tendering and paying the
award. This proposition was defeated at the election by a
majority of 560 votes.

Thereafter on September 7, 1943, the city council, in vio-
lation of its previous promises and pledges, authorized by
ordinance the issue of what it calls “general obligation
bonds” for payment of which they pledged both the full
faith and credit and resources of the city, and, contrary to
law and in violation of the will of the people, pledged and
hypothecated the revenues and earnings of the plant and
agreed to annually levy a tax on all the taxable property in
the city sufficient in amount to make up any deficiency in
the earnings of the plant necessary to promptly pay the in-
terest and create a sinking fund to pay the principal when
it becomes due.

On September 8, 1943, the then mayor vetoed the ordi-
nance, his first reason given therefor being, “The City Ad-
ministration which promoted this condemnation originally,
pledged to the voters of Kearney if they voted to condemn
the electric distribution system in Kearney they would pro-
ceed to do ONE thing—have the price determined; that if
the system were ever purchased by the City it would be
paid for by REVENUE BONDS (not general obligation
bonds) and that the city administration would not issue
bonds until the people voted to do so. The voters were per-
mitted to vote on the bond question last April and they de-
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feated the bonds * * * . I cannot overlook the fact that the
bonds were defeated in EACH of the four wards of the
City. I can only understand from this vote that a substan-
tial majority of the voters said not to issue bonds. I be-
lieve it to be the duty of the Mayor and Council in an issue
of this kind to represent the people, regardless of their per-
sonal beliefs or pleasures.” On September 20, 1943, the city
council, with one member only dissenting, passed the ordi-
nance over the mayor’s veto.

Of course the general rule is that, “No member of a city
council or the mayor * * * | each acting separately as an
individual, can bind the city by a contractual obligation cre-
atable only by official action of the city council, nor can any
one of them ratify or reinstate a void city contract or estop
the city from denying the validity thereof.” Helleberg v.
City of Kearney, 139 Neb. 413, 297 N. W. 672. However,
such a situation is not presented here. Plaintiff May rep-
resents himself as a voter and taxpayer who brings the ac-
tion for himself and all others similarly situated as provid-
ed in section 25-319, R. S. 1943. Therefore, he represents
both himself and the public, the electorate and taxpayers of
the city of Kearney. As we view it consideration must be
given to the entire transaction or proceeding to acquire
and pay for Consumers’ property, and no part of such trans-
action or proceeding is or can be of itself decisive of the
question of estoppel. Precedent official action followed by
promises and pledges given in the similitude of authority
and subsequently receiving official acquiescence and approv-
al is decisive of the question of estoppel.

The general rule is that while ordinarily a municipality
may not be estopped by unauthorized conduct, representa-
tions, promises or pledges of the officers, it may, within
the limitation of its legal powers, be estopped by its official
acquiescence in, and approval of, acts originally unauthor-
ized. 31 C. J. S., sec. 142b, p. 419.

In City of Grand Island v. Willis, 142 Neb. 686, 7 N. W.
2d 457, this court placed its approval upon the following
statement: “As a usual thing, the doctrine of equitable es-
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toppel cannot be invoked against a municipal * * * corpo-
ration as to the exercise of governmental functions, but yet
exceptions are to be made and where right and justice de-
mand it, the doctrine will be held to apply, particularly
where, as is true here, the controversy is between one class
of the public as against another class.” See State v. Haid,
328 Mo. 739, 747, 41 S. W. 2d 806, 808. It was held in State
ex rel. Cox v. Mcllravy, 105 Neb. 651, 181 N. W. 554, that,
“The doctrine of estoppel in pais has application to munici-
pal corporations, and city councils or public authorities will
be estopped or not as justice and right may require.” It
was said in People v. Thomas, 361 1l1l. 448, 198 N. E. 363:
“The doctrine of estoppel may be invoked against a munic-
ipal corporation where there have been positive acts by the
municipal officers which may have induced the action of
a party and where it would be inequitable to permit the
corporation to stultify itself by retracting what its officers
had done, * * * . In Moran v. Commissioners of Miami
County, 2 Black 722, 17 L. Ed. 342, referring to the county,
the court said: ““ * * * corporations are as strongly bound
as individuals are to a careful adherence to truth in their
dealings with mankind, and that they cannot by their rep-
resentations or silence involve others in onerous engage-
ments, and then defeat the calculations and claims their
own conduct had superinduced.”

Neither will it avail the city under the facts presented to
contend that the promises and pledges of the mayor and
city council concerned the future as distinguished from
either the past or the present. In this connection the rule
is that while the doctrine of estoppel by representation is
ordinarily applicable only to representations as to facts
either past or present, and not to representations or prom-
ises concerning the future, there are well recognized excep-
tions where to enforce the rule would perpetrate a fraud
or cause injustice; and this doctrine of promissory estop-
pel has particular application when the representations re-
late to an intended abandonment of an existing right, and
is made to influence others who have in fact been influenced
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by it and substantial injustice will result unless the prom-
ise is enforced. 31 C. J. S., sec. 80, p. 289; 21 C. J., sec.
145, p. 1142.

In a broad sense “estoppel is a bar which precludes a
person from denying the truth of a fact which has in con-
templation of law become settled by the acts and proceed-
ings of judicial or legislative officers, or by the act of the
party himself, either by conventional writing or by rep-
resentations, express or implied, in pais.” 31 C. J. S., sec.
1, p. 191. '

“ * * * the wisdom and justice of the principle of estop-
pel, especially estoppel in pais, * * * are generally recog-
nized, the view being founded on principles of equity, moral-
ity, and justice, and in accord with good conscience, hon-
esty, and reason; and, as such, the doctrine subserves its
true purpose as a plain, practical, fair, and necessary rule
of law.” 31 C. J. S., sec. 3, p. 193.

“Equitable estoppels operate as effectually as technical
estoppels. They cannot in the nature of things be subject-
ed to fixed and settled rules of universal application, like
legal estoppels, nor hampered by the narrow confines of a
technical formula. So, while the attempted definitions of
such an estoppel are numerous, few of them can be con-
sidered satisfactory, for the reason that an equitable es-
toppel rests largely on the facts and circumstances of the
particular case, and consequently any attempted definition
usually amounts to no more than a declaration of an estop-
pel under those facts and circumstances. * * * The follow-
ing, however, may be ventured as the sum of all cases:
That a person is held to a representation made or a posi-
tion assumed, where otherwise inequitable consequences
would result to another who, having the right to do so un-
der all the circumstances of the case, has, in good faith,
relied thereon. Such an estoppel is founded on morality and
justice, and especially concerns conscience and equity.” 10
R. C. L, sec. 19, p. 689. See, also, 31 C. J. S., sec. 59, p. 236.

That the electorate taxpayers relied upon the promises
and pledges made by the mayor and city council in the case












































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































