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GLADYS SICKLER, APPELLANT, V. CITY OF BROKEN Bow
ET AL., APPELLEES.
10 N. W. (2d) 462

FiLep Jury 2, 1943. No. 31607.

1. Action. A joinder of causes of action is the uniting of two or
more demands or rights of action in one action; misjoinder is
the joinder in one complaint of plural causes which cannot law-
fully be joined. :

2. Pleading. Where misjoinder of causes of action is apparent on
the face of the petition, the infirmity may be challenged by de-

murrer.

3. Demurrer admits only facts that are well pleaded, and
not conclusions of either law or fact.

4. Where both general and specific allegations are made

respecting the same matter the latter controls. General allega-
tions and conclusions lend no support to a petition which con-
tains specific statements and allegations inconsistent therewith.

5. Action. Causes involving different defendants cannot be joined
unless each cause affects them all and they have a joint or com-
mon liability or interest; separate causes against separate de-
fendants cannot lawfully be joined.

APPEAL from the district court for Custer county: EL-
. DRIDGE G. REED, JUDGE. Affirmed.

E. F. Myers, for appellant,
Evans & Lee and Frank Kelly, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

CHAPPELL, J.

This is an action by plaintiff against defendants, city of
Broken Bow, its mayor and councilmen individually, Bro-
ken Bow School District No. 25 and its school board mem-
bers individually, for damages and injunctive relief. To
plaintiff’s amended petition defendants, city of Broken Bow
and the school district and its officers, separately filed spe-
cial demurrers alleging misjoinder of causes of action and
of parties defendant; and that plaintiff has pleaded therein
severable and different acts of tort without sufficient alle-
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gations of fact in support thereof to establish a joint or
common liability of defendants therefor. Defendant mem-
bers of the city council and board members of the school
district jointly and severally filed general demurrers. The
trial court sustained each and all special and general de-
murrers; offered to permit plaintiff to amend her petition
generally, or as provided by section 20-809, Comp. St. 1929,
but plaintiff elected to stand upon her amended petition and
refused to plead further. Whereupon the court dismissed
the action. Plaintiff appeals to this court, and we affirm
the judgment of the trial court.

Plaintiff is the owner of a residence property on certain
lots in Broken Bow, Nebraska. She alleges, in substance,
in her amended petition that on January 11, 1938, defend-
ant city acting through its mayor and council sold certain
blocks adjoining her property to defendant school district
for use by it as an athletic field ; that during the spring and
summer of 1939 defendant school distriet through its con-
tractor and employees created a nuisance thereon, tore up
and obstructed the streets and alleys immediately adjoin-
ing the property; negligently built a cement-walled drain-
age canal 2 and 2/10 feet into the alley east of her lots,
wrongfully appropriating her property; and by filling in
the project for an athletic field negligently changed the to-
pography of the streets and character of the neighborhood
to the east and west of her property causing it to be flooded
by rainfall, and trampled upon by boisterous crowds at
athletic events. She then separately itemizes her damages
caused by defendant school district No. 25 to be the sum
of $86. ) )

She further alleges that defendant city of Broken Bow
through its employees and agents negligently removed two
survey posts from her property; tore out one water drain-
age culvert, stopped up and buried another near-by; con-
structed a drainage ditch 4 feet on the north and 6 feet on
the south of her property as a substitute for the culvert;
unlawfully vacated the streets and alleys and appropriated
her property without compensation. She alleges that on
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October 16, 1939, she filed a claim with the city of Broken
Bow for damages to herself and her property, but that the
claim has never been allowed, paid or rejected. She then
specifically itemizes her damages caused by defendant city.
of Broken Bow to be the sum of $91.

By general allegations plaintiff charges that the acts were
done by defendants collusively and in concert, and specifi-
cally itemizes her damages caused “by all the defendants
working together” to be the sum of $350, for changing the
character of the neighborhood, filling up the streets and
alleys higher than her property, and overrunning her prop-
erty whenever a game or meet was in progress.

Wherefore plaintiff prays that an accounting be had of
the damages done by the defendants and each of them, and
that defendants be enjoined from allowing crowds at its
athletic field to run over her property and be required for
that purpose to erect a retaining fence, and that defendants
be enjoined from taking her property without compensa-
tion, and for equitable relief.

We will not discuss plaintiff’s contention in brief of coun-
sel that defendants having answered over waived demur-
rer, for the reason that no answers appear in the transcript
brought to this court by plaintiff on appeal. See Western
Seed & Irrigation Co. v. Morton, 59 Neb. 579, 81 N. W. 616.
Counsel for plaintiff concedes in open court, and careful ex-
amination of the amended petition discloses, that there are
no statements of facts charging the individual members of
the city council or the individual members of the school
board with any negligent or wrongful acts. We, therefore,
conclude that their general demurrers were each properly
sustained.

We now consider the question of whether the trial court
erred in sustaining the special demurrers. A joinder of
causes of action is the uniting of two or more demands or
rights of action in one action; misjoinder is the joinder in
one complaint of plural causes which cannot lawfully be
joined. See1 C.J.S.1181, sec. 61. “In determining wheth-
er more than one cause of action is stated, the main test is
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whether more than one primary right or subject of contro- .
versy is presented, other tests being whether recovery on
one ground would bar recovery on the other, whether the
same evidence would support the different counts, and
whether separate actions could be maintained for separate
relief.” 1 C.J. S. 1184, sec. 64.

Section 20-806, Comp. St. 1929, provides, in part: “The
defendant may demur to the petition only when it appears
on its face, * * * . Fifth. That several causes of-action are
improperly joined * * * ” In this connection we have
said: “Where misjoinder of causes of action is apparent
on the face of a petition, the infirmity may be challenged
by demurrer.” Schultz v. Wise, 93 Neb. 718, 141 N. W. 813.

Section 20-702, Comp. St. 1929, provides, in part: “The
causes of action so united must affect all the parties to the
action * * * . The general rule is that causes involving
different defendants cannot be joined, unless each cause af-
fects them all and they have a joint or common liability or
interest; separate causes against separate defendants can-
not lawfully be joined. See 1 C. J. S. 1284, sec. 98a. See,
also, 1 C. J. S. 1298, sec. 98d; 1 C. J. 1102; Drainage Dis-
trict v. O’Neill, 109 Neb. 552, 191 N. W. 685; Radcliffe v.
Lavery, 100 Neb. 31, 158 N. W. 387; School District v. De
Long, 80 Neb. 667, 114 N. W. 934. '

It is a well-established rule that demurrer admits only
facts that are well pleaded, and not conclusions of either-
law or fact. American Water-Works Co. v. Stute, 46 Neb.
194, 64 N. W. T11; Frontier County v. Lincoln County, 121
Neb. 701, 238 N. W. 317; Retail Section of Chamber of
Commerce of Plattsmouth v. Kieck, 128 Neb. 13, 257 N. W.
493; Griffin v. Gass, 133 Neb. 56, 274 N. W. 193.

We have held that where both general and specific alle-
gations are made respecting the same matter the latter con-
trols. General allegations and conclusions lend no support
to a petition which contains specific statements and allega-
tions inconsistent: therewith. Sealsbury v. City of Lincoln,
117 Neb. 465, 220 N. W. 827; 49 C. J. 119. While plaintiff
alleges generally that the tortious acts were done collusive-
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ly and in concert, such general allegations are mere conclu-
sions, not supported by any well-pleaded facts which would
legally impose a joint or common liability upon all the de-
fendants. Further, such allegations are wholly inconsist-
ent with the specific allegations of her petition.

It is readily apparent that plaintiff is asking for a judg-
ment against defendant city of Broken Bow in the sum of
$91, and against defendant school district in the sum of
$86, for separable alleged tortious acts and resulting dam-
ages. .

It is likewise discernible that plaintiff is seeking, in ad-
dition, a joint money judgment against both defendant city
of Broken Bow and defendant school district in the sum of
$350 because of alleged tortious acts specifically charged to
defendant school district. These circumstances make the
following rule particularly applicable: “If, in contempla-
tion of law, the single tort cannot be committed by two or’
more together, and can only be a different tort by each, a
separate action must be brought against each wrong-doer.”
Pomeroy, Remedies & Remedial Rights (2d ed.) sec. 281.
See, also, 1 C. J. S. 1298, sec. 98d.

Plaintiff seeks to recover damages on the theory of an
accounting in equity. The basic reason for equity jurisdic-
tion in an action for accounting is inadequacy of remedy
at law. Dickerson v. Surety Nat. Farm Loan Ass’n, 127
Neb. 67, 254 N. W. 679. When equitable relief is solely ap-
propriate to the main issue or cause of complaint the equity
court will ordinarily retain the case and take account of the
damages growing out of or following from the wrong which
is the basis of equitable relief. Damages which may be re-
covered in equity are compensatory and such only as are
ancillary or auxiliary to the main relief. 21 C. J. 141,
142. Plaintiff does not bring an action for both legal and
equitable relief in respect to the same cause of action but-
pleads independent, separable legal causes of action to re-
cover unliquidated damages for tort. Under such circum-
stances they cannot be recovered in equity. 30 C. J. S. 854,
sec, 28.
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On an application for an extraordinary writ the petition
will receive a strict construction; the rule that pleadings
should be construed liberally applies only to ordinary ac-
tions. School District v. De Long, 80 Neb. 667, 114 N. W.
934 ; Omaha Grain Exchange v. Spillman, 118 Neb. 729, 226
N. W. 452; Northport Irrigation District v. Farmers Irri-
gation District, 125 Neb. 607, 251 N. W. 174. Bearing this
rule in mind we find that the injunction feature of the case
at bar is directed solely to and involves only the school dis-
trict, except for the alleged taking and use of plaintiff’s
property without just compensation for which she has a
claim filed and pending with defendant city of Broken Bow;
thus, as to the latter, she has an adequate remedy at law.
It is only where the act sought to be enjoined is threatened
or being performed by more than one that all may be joined
as defendants. Nattinger v. Howard, 102 Neb. 175, 166 N.
W. 263:32 C. J.303. Applicable law hereinbefore stated re-
quires us to find that misjoinder of causes of action and of
parties defendant are apparent on the face of plaintiff’s
amended petition. The special and general demurrers were
properly sustained, and the judgment of the trial court is

affirmed.
AFFIRMED.

MASSEY-HARRIS COMPANY, APPELLEE, V. DOUGLAS COUNTY,
’ ' APPELLANT.
10 N. W. (2d) 346

FiLep JuLy 2, 1943. No. 31600.

1. Taxation. Generally, the situs of intangible personal property
under the principle of mobilia sequuntur personam follows the
residence or domicile of the owner and unless the statute, seek-
ing to tax such intangibles, expressly provides for the inclusion
of the intangibles of nonresident owners, the same will not be
held subject to taxation.

Under the facts herein, the appellee is held to be a non-

resident corporation with its domicile or principal place of busi-

ness outside of the state of Nebraska and under the provisions
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of our intangible tax statutes its class B intangibles are not sub-
ject to taxation.

APPEAL from the district court for Douglas county:
FrANcIS M. DINEEN, JUDGE. A ffirmed.

Kelso Morgan, Clinton Brome, Walter R. Johnson, At-
torney General, and Edwin Vail, for appellant.

Reed, Ramacciotti & Hruska, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER,
CHAPPELL and WENKE, JJ., and TEWELL, District Judge.

WENKE, J.

This is an appeal by the county of Douglas, herein re-
ferred to as appellant, from the district court for Douglas
county, wherein that court held that the class B intangibles
of the Massey-Harris Company, a corporation, appellee
herein, were not taxable.

This action had its origin when the county assessor of
Douglas county added to the personal tax schedule, returned
by the appellee in the year of 1941, class B intangibles in
the sum of $500,000. Objections were made thereto for the
reason that the same were not taxable and, if taxable, they
were taxed too high. From the Board of Equalization’s
ruling dismissing the objections the appellee appealed to
the district court and from its holding that they were not
taxable the appellant has appealed to this court.

The facts disclose that the Massey-Harris Company, the
appellee herein, is a Maryland corporation engaged in the
manufacturing and selling of farm machinery to dealers
with its principal place of business in Racine, Wisconsin,
but that it has a branch office in Omaha for use in the sell-
ing and distribution of its products and the collections
therefor in cash, open accounts, dealer’s notes or condition-
al sales contracts, which notes and sales contracts are pay-
able to the home office in Racine, Wisconsin. All notes and
conditional sales contracts received are immediately sent to
the home office and all cash deposited to the account of the
home office with no authority to check thereon. Payment of
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salaries and expenses are all made by the home office except
for a petty cash account with which the Omaha branch pays
minor miscellaneous expenses. All supplies, advertising
material, approval of hiring salesmen, their bonds, fixing
prices and all matters of policy are directed from the home
office.

The first question presented for our consideration is
whether or not the appellee, as a nonresident foreign cor-
poration with a business situs located in this state in Doug-
las county, is, under the statutes of Nebraska, subject to
taxation as to its class B intangibles which, by stipulation,
consist of open accounts, dealer’s notes and conditional sales
contracts.

The appellant’s contention that the right to tax the class
B intangibles of the appellee by reason of the provisions of
section 77-201, Comp. St. 1929, which reads in part as fol-
lows: “All property in this state, not expressly exempt
therefrom, shall be subject to taxation, and shall be valued
and assessed at its actual value,” cannot be sustained.
(Italics ours.) “The general rule is that the situs of intan-
gible personal property for the purposes of taxation is the
domicile of the owner. This rule is usually bottomed on
the legal maxim, ‘mobilia sequuntur personam,’ i. e., ‘move-
ables follow the person; or, as sometimes stated, the situs
of personal property is the domicile of the owner.” Crane
Co. v. City Council of the City of Des Moines, 208 Ia. 164,
225 N. W. 344, 76 A. L. R. 801. Which principle as to in-
tangibles was stated in Finch v. York County, 19 Neb. 50,
26 N. W. 589, and followed in the cases of Preston v. Har-
lan County, 97 Neb. 667, 150 N. W. 1009; Nye-Schneider-
Fowler Co. v. Boone County, 99 Neb. 383, 156 N. W. 773.
Under this rule the class B intangibles which are here
sought to be taxed are not “property in this state,” for the
purpose of taxation.

This general provision of the statute is not applicable to
the property here sought to be taxed for the reason that in
1921 the legislature passed statutes in regard to the taxa-
tion of intangible personal property, being chapter 77, art.
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7, Comp. St. 1929, and these specific statutes on this sub-
ject-matter are controlling. Joyce Lumber Co. v. Ander-
son, 125 Neb. 886, 252 N. W. 394.

The manner in which the branch of the appellee was op-
erated in Omaha does not bring it within that part of sec-
tion 77-703, Comp. St. Supp. 1941, which reads in part as
follows: “Every person or corporation having intangible
property in his or its custody or under his or its control as
agent, trustee, executor, administator, guardian or other
representative capacity in this state shall on or before the
last Monday in May of each year list the same for taxation
as of April 1st next preceding.”

Nor does the reference in section 77-710, Comp. St. 1929,
which is as follows: “If any foreign corporation is taxed
in this state upon any tangible or intangible property,”
‘control over the specific statutes giving the authority to tax
such intangibles. These statutes in part are: Section 77-
701, Comp. St. 1929, which provides: ‘All intangible prop-
erty in Class B shall be taxed where said intangible proper-
ty is assessed at the rate of eight mills on the dollar of the
actual value thereof, the same to be assessed and collected
where the owner resides” (Italics ours); section 77-703,
Comp. St. Supp. 1941, which provides: “A return for in-
tangible property shall be prepared and filed by all taxpay-
ers of the state, whether owners of intangible property or
not * * * | Returns shall be filed with the county assessor
* % % of the county in which the taxpayer is domiciled;”
section 77-704, Comp. St. 1929, which provides: ‘“Returns
for intangible property shall be compared with assessments
for tangible property as well as the list of residents of the
county, and where a taxpayer domiciled within the county
has failed to file a return for intangible property, a notice
by registered mail shall be sent to such taxpayer to appear
at a designated place in the County in which he resides, be-
fore the State Tax Commissioner or his duly authorized
agent within fifteen days for examination as to ownership
of intangible property and the intangible property of such
taxpayer shall thereupon be assessed at the rate of tangi-
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ble property. In like manner any intangible property omit-
ted from the taxpayer’s separate intangible return shall be"
assessed at the rate for tangible property in his taxing dis-
triet.” These sections of the intangible tax law provide
that the property is to be assessed and collected where the
owner resides and in which the taxpayer is domiciled, and
from a careful reading of the entire act class B intangibles
are to be returned and assessed in the county where the
taxpayer resides and has his or its domicile. Under the
principle of mobilia sequuntur personam, which common-
law principle we have adhered to by our decision with ref-
erence to intangible personal property, these class B intan-
gibles were not taxable in Nebraska for the appellee had
no residence or domicile in this state.

This principle of mobilia sequuntur personam as to in-
tangible personal property has been the rule in force for so
long in this state that if it is to be changed or modified as
to taxation it should be by the legislature and then only by
provisions plainly written in the statute, for the power of
taxing this class of property in the hands of nonresidents
must, if it exists, be clearly set forth.

The Nebraska cases of Finch v. York County, supra, and
Clay, Robinson & Co. v. Douglas County, 88 Neb. 363, 129
N. W. 548, being decisions wherein the facts brought them
within the provisions of specific statutes making the prop-
erty taxable, are no longer in point in view of the legisla-
tive change in the definition and classification of intan-
gibles and the place of their taxation. Joyce Lumber Co. ».
Anderson, supra. Also in the case of Clay, Robinson & Co.
v. Douglas County, supra, the court held that the partner-
ship acquired a domicile in this state for all practical pur-
poses and therefore became subject to taxation upon so
much of its property as it employed and controlled within-
the state. This reasoning has no application here.

While those decisions from other jurisdictions, which find
the facts to bring the party within the provisions of a stat-
ute which makes provision for taxing the intangibles of
nonresidents on a basis often referred to as a “business
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situs,” and discussing their constitutionality with reference
to double taxation, present some interesting propositions
of law, they are in no way applicable here and we do not
discuss that question for under the express provisions of
our statutes taxing the intangibles of residents or those
domiciled within this state the class B intangibles of the
appellee are not included and therefore were not subject to
taxation.

In view of our holding, other matters discussed in the
brief of the appellant are not necessary for determination.

AFFIRMED.

LILLIAN T. TAYLOR, APPELLEE, V. MARGUERITE T. CLARK
ET AL., APPELLANTS.
10 N. W. (2d) 495

FiLep JuLy 9, 1943. No. 31553.

1. Statute of Frands. In the law of the statute of frauds, it is spe-
cifically stated: “Nothing in this chapter contained shall be con-
strued to abridge the powers of the court of equity to compel the
specific performance of agreements in cases of part perform-
ance.” Comp. St. 1929, sec. 36-106.

2. Specific Performance. Where an oral contract has been performed
by one party, and he cannot be placed in statu quo by an award
of damages which would furnish full compensation, equity will
afford a remedy by specific performance.

Equity will grant specific performance where the terms

of the contract are established by evidence that is clear, convine-

ing, and satisfactory, and where it has been fully performed by
one party and its nonfulfilment would amount to a fraud on that
party.

APPEAL from the district court for Lancaster county:
JoHN L. PoLK, JUDGE. Affirmed.

Peterson & Devoe and John Jacobson, for appellants.
Stewart, Stewart & Whitworth, contra.

Davis & Vogeltanz, Herman Ginsburg and Cline, Williams
& Wright, amici curiz.
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

PAINE, J.

"This is a suit in equity by Lillian T. Taylor, plaintiff,
widow of Ira F. Taylor, deceased, for the specific perform-
ance of an oral contract made by her with her husband in
his lifetime, under the terms of which the said Ira F. Tay-
lor was to convey an apartment house in Lincoln to the
plaintiff. The district court entered a decree for the plain-
tiff, and directed the specific performance of the agreement.
Supersedeas bond fixed in the sum of $1,000, and each of
the defendants appealed.

Plaintiff’s amended petition .in equity alleged that she
was married to Ira F. Taylor on June 5, 1929, and lived
with him until his death on July 24, 1941; and sometime
prior to February 28, 1938, Ira F. Taylor commenced re-
modeling an apartment building at 219 South Fifteenth
street in Lincoln, and a short time prior to said date desired
to obtain a loan on the property to secure additional money
for such remodeling ; that on the above date he entered into
a verbal agreement with plaintiff to convey to her such
property if she would sign a note for $3,300 to First Fed-
eral Savings & Loan Association, and would sign a mort-
gage and assignment of rents covering such property to the
First Federal Savings & Loan Association, securing such
note, it being a part of such agreement that the income
from the property should be used for the payment of inter-
est and principal on such loan and taxes, repairs and main-
tenance of such property, and after the loan was paid the
income not required for such purposes should be plaintiff’s,
but would be used by her for the living expenses of Ira F.
-Taylor and plaintiff during his lifetime. It is alleged that
on February 28, 1938, plaintiff signed such note, mortgage
and assignment of rents, but that Ira F. Taylor failed to
execute a conveyance of the property to plaintiff, as he had
agreed to do. Ira F. Taylor was killed in an automobile
accident in New Jersey on July 24, 1941. He left no last
will and testament.
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Plaintiff further alleges that defendant Marguerite T.
Clark claims to be the owner of an undivided three-fourths
interest in his property as his child by a prior marriage.
In order to vest the entire record title to such property-in
plaintiff by reason of the aforesaid agreement, plaintiff has
requested defendant Clark to execute and deliver to plain-
tiff a proper conveyance of her record interest in such prop-
erty, but defendant Clark has failed and neglected to com-
ply with such request. It is alleged that the Continental
National Bank of Lincoln is administrator of the estate of
Ira F. Taylor, deceased, and as such administrator is in
possession of the aforesaid property and has been receiv-
ing the income therefrom, and should be required to apply
such income as provided by the above described agreement,
or to account to plaintiff therefor.

Plaintiff prays that defendant Clark be ordered to exe-
cute and deliver to plaintiff a proper conveyance of said
property, or in the alternative that the title of plaintiff to
the entire fee title to such property be quieted and con-
firmed in her, and that defendant, the Continental National
Bank of Lincoln, as administrator, be required to apply all
income from the property ac¢cording to said agreement, or
to account to plaintiff therefor, and for other relief.

Thereafter, objections to jurisdiction and a plea in abate-
ment were filed by the Continental National Bank as ad-
ministrator of Ira F. Taylor’s estate, alleging among other
things that the plaintiff’s amended petition undertakes to
invade the province of the county court, and asking that
said action be abated and dismissed. Said objections were
overruled, as were demurrers by each of the defendants.

Thereafter defendant Marguerite T. Clark filed an amend-
ed answer, admitting that Ira F. Taylor died intestate July
24, 1941, leaving as one of his heirs at law the answering
defendant, she being his only child and the issue of a mar- .
riage between said Taylor and the mother of defendant pri-
or to the marriage of the said Taylor to the plaintiff, and
that.at all times mentioned in the petition Taylor was the
owner of the property described, and that upon his death a
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three-fourths interest therein descended to the answering
defendant, and that she is now the owner and holder there-
of, subject to the payment of claims, debts and expenses of
the administration of said estate; that the Continental Na-
tional Bank of Lincoln is the duly qualified and acting ad-
ministrator of said estate, and as such is in possession of
the property and receiving the income therefrom.

Defendant admits that on February 28, 1938, plaintiff

signed a note for $3,300 to First Federal Savings & Loan
Association and a mortgage of and assignment of rents
therefrom, but alleges that such signing and execution of
said documents were not pursuant to any agreement set
forth in plaintiff’s petition, did not bind her separate estate
to pay said note or any part thereof, and said documents
were only for the purpose of waiving any rights she might
otherwise have in and to said property in the event that
said note was not paid, and only to enable said Taylor to ob-
tain money to pay off debts and taxes owing by him which
were about to ripen into liens against said property, and
only to preserve any inchoate interest she might have there-
in as his spouse.
. Defendant expressly denies that plaintiff and said Ira F.
Taylor ever entered into any agreement or contract as al-
leged in plaintiff’s amended petition, and alleges that had’
any such contract as alleged by plaintiff been entered into
by the said Taylor the said contract would at all times have
been, and would now be, without consideration; in effect an
agreement to convey real estate wholly void and unenforce-
able under the laws of Nebraska, and particularly tnder
section 36-202, Comp. St. 1929.

Defendant further alleges that, assuming that any agree-
ment was entered into as alleged by plaintiff, which defend-
ant denies, plaintiff at all times failed and neglected to make
any claim of right thereunder against the said Taylor, or
to demand performance by him, but at all times until long
after his death acquiesced in the title and possession of the
said Taylor in and to said property, and waived any rights
she may have claimed under any such contract until by the
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death of Taylor, and the inability to produce him as a wit-
ness to rebut the claims of plaintiff and the loss and death
of other witnesses, the conditions had changed to an extent
to which it would be inequitable for her to make such claims,
and she should be estopped to assert any right in said prop-
erty by reason of the alleged agreement. Defendant finally
alleges that plaintiff has an adequate remedy at law upon
any claim alleged in her petition, and denies every allega-
tion not specifically admitted, and prays that said amended
petition may be dismissed.

The Continental National Bank of Lincoln filed answer
as administrator of the estate of Ira F. Taylor, deceased,
admitting that the record title to the building at 219 South
Fifteenth street was in Ira F. Taylor, who died July 24,
1941 ; admitting that as such administrator it is in posses-
sion of the said property, and has been receiving the income
therefrom; that the principal assets of the estate consisted
of the apartment properties at 219 South Fifteenth street
and at 944 H street, and the household furniture therein;
also the premises occupied by decedent as his home at 1514
Washington street, which property, together with the fix-
tures and furniture therein, is in the possession of and oc-
cupied by plaintiff; that all of the real estate of decedent
is encumbered by mortgage. Defendant bank alleges that
the said apartment properties have since the death of Ira
F. Taylor constituted the only income-producing assets of
the estate; that decedent had only about $50 in cash at the
time of his death, and had no property producing income,
or which could be converted into cash, other than the said
property. Defendant prays that it be dismissed from said
action.

Plaintiff’s reply, aside from a general denial, alleges that
she fully performed her part of the said agreement of Feb-
ruary 28, 1938, and has at all times since said date relied
upon such agreement and the performance thereof by said
Ira F. Taylor, and that the benefits accruing to deceased
from such performance on her part were retained by him
to the time of his death, and that by reason thereof defend-
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ants are estopped to question the validity of such agreement
or to assert any right or claim in or to said property. For
further reply plaintiff denies that the assets of the estate,
exclusive of the property which Ira F. Taylor agreed to
convey to plaintiff, are insufficient to pay all of the debts
and reasonable expenses of the administration of his estate,
but that if the court finds otherwise plaintiff offers to sub-
ordinate her claim for unpaid widow’s allowance and stat-
utory allowance to those of any creditors whose claims are
duly allowed against such estate.

The decree of the court is very long, and entered findings
in detail on all of the issues. Briefly, the court found for
the plaintiff and against each of the defendants, and en-
tered decree for plaintiff as prayed, finding that the agree-
ment alleged by plaintiff was valid and enforceable and
plaintiff was entitled to the specific performance thereof. ,

The motions of defendants for new trial each set out some
25 alleged errors of the trial court, which are covered in 16
assignments of error, but in the brief and argument the
discussion was limited to the five propositions of law which
embody the defendants’ principal contentions for reversal.
These propositions of law are as follows:

(1) Specific performance of an oral contract to convey
land or an interest in land will not be granted unless the
acts performed by the promisee, in themselves, unequive-
cally indicate the existence of such contract relating to the
subject-matter in dispute and are acts referable solely to
the contract alleged and such as would not have been done
except with a view to the performance of the contract and
cannot be accounted for on any other reasonable hypothesis.

(2) In order to warrant the specific enforcement of a
parol agreement for the sale and conveyance of land on the
ground of part performance, the contract, with all its es-
sential terms, must be established by evidence which is
clear, convincing, definite, unequivocal, and free from am-
biguity.

(3) Acts relied upon as part performance of a parol con-
tract for the conveyance of land must be such as change
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the plaintiff’s position and which would result in a fraud
or injustice upon him if the contract were not enforced.

(4) Acts relied upon to take an oral contract for the
conveyance of land out of the operation of the statute of
frauds must be such that the plaintiff could not be fully and
adequately compensated at law by a recovery of damages
or otherwise.

(5) Payment or delivery in full of the consideration is
not part performance of an oral contract to convey land
which will suffice to take it out of the statute of frauds.

The evidence of the many witnesses found in the bill of
exceptions has been carefully considered, but cannot be ab-
stracted in this opinion.

The plaintiff had two daughters, aged 12 and 13 years,
when she married the deceased on June 5, 1929. On this
date the defendant Marguerite T. Clark, the only daughter
by deceased’s first marriage, was living with her husband,
0. B. Clark, in their home in Lincoln, and was appointed
and served as special administratrix for the first three
months following the death of her father.

In 1932 deceased obtained a loan on his H street proper-
ty, with which to remodel the same. In 1937 he secured a
loan of $2,500 on his Washington street property to assist
in remodeling operations. In February, 1938, the deceased
needed additional funds, and asked plaintiff to sign the nec-
essary papers to secure $3,300 to pay county taxes, $542.33,
city taxes, $347.29, plumbing bill, $960.89, lumber and plan-
ing mill bills of $981.94, electrician’s bills of $295.16, and
smaller bills, amounting to a total sum of $3,300. The
whole plan of deceased for remodeling would be jeopardized
unless he secured the money to meet these bills which were
pressing for payment, and the plaintiff was not very keen
about signing papers for this third loan.

The plaintiff and deceased discussed this matter on sev-
eral occasions, and finally he entered into an oral agreement
with his wife that he would convey to her the Fifteenth
street apartment if she would sign a note and mortgage for
this $3,300 and the assignment of the rents as additional
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security, and the plaintiff also specifically bound her sepa-
rate estate and her own property of every kind to the pay-
ment thereof. It was also further agreed between them on
this 28th day of February, 1938, that the income should be
used to pay off the loan, taxes, and repairs, and the balance
should belong to plaintiff, but would be used for living
expenses of herself and her husband. These terms were
reached after at least a half dozen conversations between
the principals and other parties. It was not a secret mat-
ter; it was in no sense a gift, for the deceased in all his con-
versations referred to it as an agreement with his wife.
The papers were signed, the money secured from the First
 Federal Savings & Loan Association, and the bills were at
once paid off with the funds thus secured.

Immediately after the plaintiff and her husband entered
into this verbal agreement, Taylor went to the office of Ed-
ward H. Schroeder, who conducted a real estate and insur-
ance business in Lincoln, and told Schroeder that he want-
ed a deed prepared, conveying the Fifteenth street prop-
erty to plaintiff, and asked him to prepare such a deed.
Schroeder told Taylor his stenographer was out, but that
he would prepare the deed, and Taylor said he would return
in a short time and sign the deed. Taylor left with Schroe-
der the deed which he had received to the property so that
he might get the correct description from it, and Taylor
paid Schroeder for preparing the deed and taking his ack-
nowledgment thereto. Taylor did not return to sign the
deed. Schroeder put the deeds in his safe and forgot about
them until he discovered them in his safe after Taylor’s
death.

The evidence discloses that plaintiff suggested to Taylor
that the deed which he agreed to execute should not be re-
corded, but should be placed in a safety deposit box, to
which they both had access, and be recorded after the loan
on the property was paid. Plaintiff did not know until af-
ter Taylor’s death that such deed had not been executed as
agreed and placed in the safety deposit box. Taylor did
not, at any time after the agreement, say anything indicat-



560 NEBRASKA REPORTS [VoL. 143

Taylor v. Clark

- ing that he had not complied with his agreement to exe-
- cute the deed, or that he would not comply, or that he had
“c¢hanged his mind, but on the contrary on numerous occa-
"sions made statements showing that he recognized that the
"~ agreement was in full force and effect, and was to be fully
carried out.

~ The testimony shows that the agreement was valid, with
" adequate consideration therefor. The plaintiff has at all
times relied upon said agreement, and the deceased retained
all benefits therefrom up to his death, therefore the defend-
ants are estopped to question plaintiff’s right to enforce
such agreement.

The evidence shows that, when this agreement was en-
tered into, the plaintiff was 47 years of age and deceased
69 years old. The testimony discloses that the plaintiff was
a good business woman, having been employed by the First
- Trust Company for eight years and for the last five years
‘as superintendent of its safety deposit vaults. After she
married the deceased, he took his insurance business away
from witness Schroeder and placed it with the First Trust
Company.

The defendants cite many cases to support their conten-
< tions, such as Overlander v. Ware, 102 Neb. 216, 166 N. W.
611, in which it was found that no contract had been made
to convey more than 80 acres, and the first paragraph of the
syllabus reads as follows: “In an action for specific per-
formance of an oral agreement with a deceased person to
convey land, held, that not only must the terms of the con-
tract be established by evidence that is clear, satisfactory
and unequivocal, but the work constituting the perform-
ance required under the statute of frauds must be such as
is referable solely to the contract sought to be enforced, and
not such as might reasonably be referable to some other
and different contract or relation. Nothing will be consid-
ered as part performance which does not put the party into
a situation which is a fraud upon him unless the agree-
" ment be fully performed. Equity interferes only to prevent
- fraud or unconscionable advantage.”
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Judge Cornish, in writing the opinion, discusses the evi-
dence and shows that deceased was on good terms with all
his relatives, but that the testimony was more or less indis-
tinet and inconsistent with the existence of a contract to
convey all the property claimed by John L. Clark; that it
never amounted to direct proof of the facts alleged.

In the case of Hunt v. Lipp, 30 Neb. 469, 45 N. W. 632,
cited by defendants, we have a case originally brought to
quiet title to a lot in Omaha. On page 485 there is a long
quotation from Pomeroy, Contracts, sec. 107, to the effect
that to warrant the court in enforcing a verbal contract by
specific performance the agreement itself must be proved,
and then the acts of part performance necessary to take it
out of the statute of frauds.

Defendants also cite other Nebraska cases holding that
specific performance will not lie unless the proof is clear,
convincing, satisfactory, and unequivocal that the contract
was made and substantially performed by the parties seek-
ing its enforcement. See Remaly v. Sweet, 106 Neb. 327,
183 N. W. 663 ; Sower v. Wells, 111 Neb. 334, 196 N. W. 693 ;
Smith v. Raubach, 121 Neb. 703, 238 N. W. 314; Ward v.
Hislop, 122 Neb. 15, 238 N. W. 769; Goodlett v. Banning,
127 Neb. 325, 255 N. W. 9; Petersen v. Hitchcock, 128 Neb.
381, 258 N. W. 669; Raw v. Rau, 79 Neb. 694, 113 N. W.
174; Young v. Gillen, 108 Neb. 311, 187 N. W. 900.

The defendants set out a discussion of the case of Good-
win v. Freadrich, 135 Neb. 203, 280 N. W. 917, in which
the trial court was reversed, and it was held that the evi-
dence was insufficient to establish an oral contract between
Charles H. Freadrich and Edith Freadrich, in considera-
tion of which he promised to leave at his death his entire
estate to the daughter, then seven years of age, excepting
what his wife would receive under the law. This oral con-
tract was alleged to have been made January 15, 1912.

Judge Eberly in writing the opinion quoted Felix Arnold,
a noted psychologist, to the effect that one ordinarily for-
gets four-fifths of all new matter within a month, and that
it was more than 25 years before the trial when this conver-
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sation took place. He also says the conversation lacks the
certainty and definiteness to constitute a binding contract,
and in the last page of the opinion says that the evidence
fails to show that Charles H. Freadrich was in Galesburg,
Illinois, between January 12 and 16, 1912, and therefore
plaintiff has failed to establish the allegations of her pe-
tition by evidence clear, convincing and unequivocal.

We will now consider the citations in opposition to the
position of the defendants. In the chapter on statute of
frauds, it is said: “Nothing in this chapter contained shall
be construed to abridge the powers of the court of equity to
compel the specific performance of agreements in cases of
part performance.” Comp. St. 1929, sec. 36-106. See Mack
v. Swanson, 140 Neb. 295, 299 N. W. 543.

In the case at bar, the full performance by plaintiff of
her part of the agreement is sufficient to render the statute
of frauds inapplicable, and nonfulfilment of the agreement
would be a fraud upon plaintiff in depriving her of the
apartment which it was agreed she should have, for the law
is that, where an oral contract has been performed by one
party, and he cannot be placed in statu quo by an award of
damages which would furnish full compensation, equity
will afford a remedy by specific performance. See annota-
tion, 69 A. L. R. 14, and 106 A. L. R. 744.

This court has held in two rather recent cases that “Equi-
ty will grant specific performance of a parol contract to
leave property to another, where the terms of the contract
are established by evidence that is clear, convincing and
satisfactory, and where it has been wholly performed by
one party and its nonfulfilment would amount to a fraud
on that party.” Craig v. Seebecker, 135 Neb. 221, 280 N.
W. 913, opinion written by Judge Carter, and Lennox v.
Anderson, 140 Neb. 748, 1 N. W. (2d) 912, opinion written
by Judge Messmore.

The plaintiff contends that there was a full performance
of the contract in the case at bar, and that the deceased ac-
cepted all the benefits in his lifetime, and that by his re-
taining those benefits the defendants are now estopped.
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Jorgensen v. Crandell, 134 Neb. 33, 277 N. W. 785; 20 Neb.
Law Review, 191; Harbine Bank of Fairbury v. McCune,
131 Neb. 419, 268 N. W. 358.

The court, after a careful examination of the bill of ex-
ceptions, believes there is no evidence which disputes the
making of this contract, established by the several witness-
es, and entirely corroborated by other clear and convincing
evidence.

The evidence does not show a gift of the property to
plaintiff, but the testimony sets out statements of the con-
versations where Taylor said that he had agreed to do this
exact thing and deed the property to her. The law is clear
that performance in full of the agreement takes it out of
the statute of frauds. Plaintiff did everything on her part;
she signed all of the loan papers to pay off debts owed by
her husband, and the fact that the income has been sufli-
cient so that she has not had to pay the obligations is not
important.

Tt is the opinion of the court that there was sufficient tes-
timony to sustain this oral agreement, and the findings of
the trial court are supported by the evidence. The plain-
tiff, by signing the note and mortgage for $3,300, spe-
cifically bound her own estate and her own property of ev-
ery kind to the payment thereof, and the evidence shows
that at that time she had a separate estate of her own of
substantial value.

Finding no error in the decree of the district court, the
same is hereby affirmed.

AFFIRMED.

The following dpinion on motion for rehearing was filed
March 10, 1944. Former judgment of affirmance vacated
and set aside and the cause reversed ond dismissed.

1. Statute of Frauds. “No estate or interest in land, other than
leases for a term of one year from the making thereof, nor any
trust or power over or concerning lands, or in any manner re-
lating, thereto, shall hereafter be created, granted, assigned, sur-
rendered, or declared, unless by operation of law, or by 'deed of
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conveyance in writing, subscribed by the party creating, grant-

ing, assigning, surrendering or declaring the same.,” Comp. St.

1929, sec. 36-103.

“Every contract for the leasing for a longer period

than one year from the making thereof, or for the sale of any .

lands, shall be void unless the contract or some note or memo-

randum thereof be in writing and signed by the party by whom

the lease or sale is to be made.” Comp. St. 1929, sec. 36-105.

“Nothing in this chapter contained shall be construed
to abridge the powers of the court of equity to compel the spe-
cific performance of agreements in cases of part performance.”
Comp. St. 1929, sec. 36-106.

4. Specific Performance. Specific performance of an oral contract
to convey real estate may not be decreed on the basis of part
performance unless the acts of part performance by the prom-
isee, in relation to the subject-matter, in and of themselves un-
equivocally indicate the existence of the contract alleged and
cannot be accounted for on any other reasonable hypothesis.

5. Statute of Frauds. An oral contract to convey real estate is void
and unenforceable as within the statute of frauds unless there
has been part performance by the promisee which is solely refer-
able to the contract sought to be enforced and not such as might
be referable to any other contract or hypothesis.

6. Payment of the consideration of an oral contract is not
part performance which will take it out of the statute of frauds.
7. The joinder in the execution of a note and mortgage

which is the consideration for an oral contract to convey real
estate is not part performance which will take the contract out
of the statute of frauds.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

YEAGER, J.

This action was before this court previously and in it an
opinion was released which appears, ante, p. 552, 10 N. W.
(2d) 495. The principles upon which the former opinion
is based having been challenged by motion for rehearing it
now appears necessary to make a reexamination of the case
and to render another opinion.

The action is by Lillian T. Taylor, plaintiff, and widow
of Ira F. Taylor, deceased, against Marguerite T. Clark,
daughter and only heir of Ira F. Taylor, deceased, except
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the plaintiff, and the Continental National Bank of Lincoln,
administrator of the estate of said Ira F. Taylor, defend-
ants. The action is in equity to compel specific perform-
ance of an oral contract claimed to have been entered into
by and between the plaintiff and Ira F. Taylor by the terms
of which said Ira F. Taylor in his lifetime agreed to convey
to plaintiff certain real estate in Lincoln, Lancaster county,
Nebraska. From a decree granting specific performance
in favor of the plaintiff, defendants have appealed.

In her petition, to the extent necessary to refer to it here,
the plaintiff substantially alleged that she was married to
Ira F. Taylor June 5, 1929, and that she lived with him as
his wife until his death which oceurred on July 24, 1941;
that Ira F. Taylor in his lifetime was the owner of the
south 47 feet of lot 1, block 64, in the city of Lincoln, Lan-
caster county, Nebraska, otherwise known as 219 South Fif-
teenth street, and the building situated thereon; that on
or about February 28, 1938, plaintiff and Ira F. Taylor, her
husband, entered into an oral contract whereby in consid-
eration of plaintiff joining with her husband in the execu-
tion of a note and mortgage encumbering the said real es-
tate in the amount of $3,300 he, the said husband, would
transfer title thereto to the plaintiff; that plaintiff in per-
formance of the oral agreement joined in the execution of
the note and mortgage whereby the real estate was encum-
bered; that during his lifetime no such transfer was ever
made; that Ira F. Taylor died intestate leaving as his heirs
at law the plaintiff and the defendant, Clark; that this real
estate was not a homestead ; that as heirs of Ira F. Taylor,
and subject to the oral contract, plaintiff was entitled to a
one-fourth interest in the real estate in question and the
defendant, Clark, was entitled to a three-fourths interest,
as daughter and heir by a former marriage; that demand
was made that defendant, Clark, execute a transfer of title
to said real estate to plaintiff, with which demand the said
defendant has failed and refused to comply.

The prayer is that the defendant, Clark, be ordered to ex-
ecute and deliver a proper conveyance of title to plaintiff,
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or in the alternative that title be quieted and confirmed in
plaintiff. The prayer as to the adminstrator is that it be
required to apply the proceeds from this real estate to the
purposes of the alleged oral contract. That portion of the
petition dealing with this subject and the related portion
of the prayer need not be discussed since, in the light of
the attitude taken herein, they have no bearing on the de-
cision of the case.

In her answer to the petition the defendant, Clark,
claimed ownership of a three-fourths interest in the real
estate as heir of the deceased Ira F. Taylor; she admitted
the execution of the note and mortgage but denies the al-
leged oral contract; she says that if any such contract was
entered into it was without consideration and was void and
unenforceable for the reason that it was in violation of the
statute of frauds; she says further that if plaintiff had any
rights under the alleged agreement she has walved any
right to have them enforced.

The defendant, Continental National Bank, administra--
- tor, filed its answer setting up its capacity and relation to
the estate and property and the condition of the estate and
a denial of the allegations of the petition and prayed for a
dismissal of the action.

By reply plaintiff renewed and reiterated the allegations
of her petition, denied the allegations of the answers incon-
sistent with the allegations of the petition, and affirmative-
ly alleged that the defendants were estopped to assert the
invalidity of the contract. .

The evidence sufficiently shows that in February, 1938,
Ira F. Taylor required about $3,300 for remodeling the
building on the premises in question and for the payment
of due and delinquent taxes, also that plaintiff orally agreed
to join with him in a note and mortgage encumbering the
property to that extent and that as a part of the agreement.
Ira F. Taylor agreed, again orally, to execute a deed con-
veying title to the property to plaintiff. It appears also
that it was agreed that the income from the property was
to be used first for retirement of the indebtedness and go-.
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ing charges and the balance for the uses of the parties. It
further sufficiently appears that on February 28, 1938, the.
note and mortgage agreed upon were duly executed and that
on the same day Ira F. Taylor had a deed of conveyance
drawn which was never executed.

The trial court, on the evidence thus briefly summarized,
found that an oral contract for the conveyance of real es-
tate had been established and decreed specific performance
in accordance with the prayer of the petition.

For the purposes of this case weight of evidence is of lit-

_tle or no concern. The question of primary importance is
that of whether or not, considering the facts outlined as
true, an enforceable contract has been proved, it being the
contention of defendants that the contract is unenforceable
for the reason that it is in violation of the statute of frauds.

The sections of the statute which must be considered in
the determination of this question are sections 36-103, 36-
105 and 36-106, Comp. St. 1929, as follows:

Section 36-103. “No estate or interest in land, other than
leases for a term of one year from the making thereof, nor
any trust or power over or concerning lands, or in any man-
ner relating, thereto, shall hereafter be created, granted,
assigned, surrendered, or declared, unless by operation of
law, or by deed of conveyance in writing, subscribed by the
party creating, granting, assigning, surrendering or declar-
ing the same.”

Section 36-105. “Every contract for the leasing for a
longer period than one year from the making thereof, or
for the sale of any lands, shall be void unless the contract
or some note or memorandum thereof be in writing and
signed by the party by whom the lease or sale is to be
made.”

Section 36-106. “Nothing in this chapter contained shall
be construed to abridge the powers of the court of equity to
compel the specific performance of agreements in cases of
part performance.”

Beyond question there was no deed of conveyance within
the meaning of section 36-103, nor was there a contract,
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note or memorandum signed by Ira F. Taylor within the
meaning of section 36-105. It follows therefore that to ob-
tain specific performance plaintiff must prove part per-
formance within the meaning of section 36-106. This the
defendants contend the plaintiff has failed to do. .

In this respect plaintiff contends that her compliance with
the requirement that she join in the execution of the note
and mortgage encumbering the real estate was part per-
formance within the meaning of the statute.

The defendants contend on the other hand that this can-
not be considered as part performance within the meaning
of the statute for several reasons. The first ground of their
contention in this respect is that specific performance of an
oral contract to convey real estate may not be decreed on
the basis of part performance unless the acts of part per-
formance by the promisee, in relation to the subject-mat-
ter, in and of themselves unequivocally indicate the exist-
ence of the contract alleged and cannot be accounted for on
any other reasonable hypothesis, and that the alleged acts.
of performance in this case do not fulfill this essential re-
quirement.

The rule contended for in this respect by defendants with-
out doubt obtains in this jurisdiction as well as other juris-
dictions and it finds substantial support in what are gener-
ally considered authoritative texts.

The rule of this jurisdiction is clearly stated in Overland-
er v. Ware, 102 Neb. 216, 166 N. W. 611, in the following:
“In considering cases of this character, where one is claim-
ing the estate of a person deceased under an alleged oral
contract, the evidence of such contract and the terms of it
must be clear, satisfactory and unequivocal. Such contracts
are on their face void as within the statute of frauds, be-
cause not in writing, and, even though proved by clear and
satisfactory evidence, they are not enforceable unless there
has been such performance as the law requires. The thing
done, constituting performance, must be such as is refer-
able solely to the contract sought to be enforced, and not such
as might be referable to some other and different contract
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—something that {he claimant would not have done unless
on account of the agreement and with the direct view to its
performance—so that nonperformance by the other party
would amount to a fraud upon him.” Other cases sustain-
ing the rule are Powers v. Norton, 103 Neb. 761, 174 N. W.
223 Remaly v. Sweet, 106 Neb. 327, 183 N. W. 663 ; Fisch-
er v. Fischer, 106 Neb. 477, 184 N. W. 116, 21 A. L. R. 306;
Young v. Gillen, 108 Neb. 811, 187 N. W. 900; Sower v.
Wells, 111 Neb. 334, 196 N. W. 693; Goodlett v. Banning,
127 Neb. 325, 255 N. W. 9. Cases from other jurisdictions
adhering to this principle are Harmonie Club v. Smirnow,
106 Conn. 243, 137 Atl. 769; Scheerer v. Scheerer, 287 Mo.
92, 229 S. W. 192; Meigs v. Morris, 63 Ark. 100, 37 S. W.
302; Mann v. Mann, 159 Va. 240, 165 S. E. 522; Thomas v.
Francis, 76 S. W. (2d) (Tex. Civ. App.) 575.

The rule announced in Pomeroy, Contracts, sec. 108, and
quoted with approval in Hunt v. Lipp, 30 Neb. 469, 486, 45
N. W. 632, is the following: “He must first prove acts done
by himself, or on his behalf, which point unmistakably to a
contract between himself and the defendant, which cannot,
in the ordinary course of human conduct, be accounted for
in any other manner than as having been done in pursuance
of a contract, and which would not have been done without
an existing contract; * * * .’

Assuming then for present purposes the execution of the
note and mortgage may be considered as part performance
by plaintiff of the oral contract alleged we are called upon
to determine under the rule whether or not this act in and
of itself unaided by other evidence points unequivocally and
without question to such a contract as is alleged in the pe-
tition and to no other reasonable hypothesis.

This is the theory upon which the determination of this
question must be approached since before evidence is ad-
missible in proof of the contract itself there must be evi-
dence of performance, or part performance, referable une-
quivocally or as stated in Hunt v. Lipp, suprae, unmistaka-
bly to the contract pleaded. See, also, Young v. Gillen, su-
pra; Overlander v. Ware, supra; Pomeroy, Contracts, sec.
107; 101 A. L. R. 997.
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The answer in the light of common knowledge of ordi-
nary business relation is not difficult to find. We do not
hesitate to say that this act of executing the note and mort-
gage does not exclude every other reasonable hypothesis
and it may not reasonably be said that it could be referable
only to the contract alleged. As illustrations, it could have
been referable to a requirement by the mortgagee that the
spouse of the holder of the title join in the execution of the
instruments creating the encumbrance or it could be refer-
able alone to a joint purpose and desire of Ira F. Taylor
and his wife to bring about an improved condition of the
real estate without regard to thought of conveyance of ti-
tle thereto. ‘

On this ground we are required to hold that the contract
alleged is unenforceable.

Another contention of the defendants is that the joinder
of plaintiff in the execution of the note and mortgage in
question may not be considered as such part performance
of an oral contract as would remove it from the operation
of the statute of frauds and empower a court of equity to
decree specific performance.

In this connection it may be noted that the note and mort-
gage obligated the makers to the payment of the secured in-
debtedness and in addition plaintiff bound her separate es-
tate for the payment. The obligation of plaintiff was the
possibility that she would be required to pay the obligation.
We are unable to perceive any difference in principle in a
committment to pay when and if required than the payment
of the actual consideration of a contract.

This court has held that the payment in full of the con-
sideration of an oral contract is not part performance which
will take it out of the statute of frauds. Bloomfield State
Bank v. Miller, 55 Neb. 243, 75 N. W. 569 Riddell v. Rid-
dell, 70 Neb. 472, 97 N. W. 609; Barkhurst v. Nevins, 106
Neb. 33, 182 N. W. 563 ; Herring v. Whitford, 119 Neb. 725,
230 N. W. 665. See, also, Browne, Statute of Frauds (5th
ed.) secs. 461-465; 58 C. J. 999. This rule has application
in most jurisdictions and it is predicated on sound reason-
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ing. In 58 C. J. 1001, it is stated: “Despite the almost
universal recognition of the rule that payment alone is not
sufficient part performance, the authorities are not agreed
as to the basis upon which it rests. Thus by some courts it
has been founded upon the view that payment is not an un-
equivocal act, or referable solely to the contract. A reason
more commonly given is that where the only act in pursu-
ance of the contract is payment the remedy at law is ade-
quate, since it restores the promisee to the exact position he '
cccupied before the payment, and nonperformance by the
promisor accordingly does not work a fraud; * * * .’ In .
101 A. L. R. 1079, it is stated:

“It is well settled at the present day that the mere pay-
ment of the purchase money by the vendee, without other
.acts, is not generally sufficient as an act of part perform-
ance. - .

“The reason most frequently advanced why payment of
the purchase money is not sufficient is that the money can
be recovered back by action at law, and so no fraud or in-
justice will result to the vendee if the contract is not en-
forced.”

The stated reasons underlying the rule appear particu-
larly applicable in the case at bar. Under the evidence as
to the amount of the obligation and the value of the real
estate securing it there could be but a remote possibility
that plaintiff would ever be called upon to make any pay-
ment thereon. Even if she were so called upon no reason
suggests itself as to why she could not be made whole in
an action at law. -

We conclude that this second contention must also be re-
solved in favor of the defendants.

There are other assignments of error but they are in-
cluded in or are subordinate to the two considered, hence
no discussion of them is required.

For the reasons herein stated we have concluded that the
former opinion is erroneous and that it should be and is
vacated and set aside, also that the decree of the district
court should be reversed and the action dismissed.

REVERSED AND DISMISSED.
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PAINE, J., dissenting. For the reasons stated in the first
opinion adopted in this case and found, ante, p. 552, 10 N.
W. (2d) 495, I respectfully dissent from this second opin-
ion now adopted.

CORA GORSUCH, APPELLANT, V. JESS GORSUCH, APPELLEE:

GLEN SUDDARTH ET AL., APPELLANTS.
10 N. W. (2d) 466

FiLep JuLy 9, 1943. No. 31610.

Divorce. In a controversy for the custody of a child, the order of the
court should be made with a single reference to the best inter-
ests of such child.

APPEAL from the district court for Scotts Bluff county:
HENRY J. BEAL, JUDGE. Reversed, with directions.

Morrow & Miller, for appellant.
Bertrand V. Tibbels, contra.

Heard before SIMMONS, C. J., PAINE, YEAGER, CHAPPELL
and WENKE, JJ., and LIGHTNER, District Judge.

PAINE, J.

Action by a father for the modification of a decree of di-
vorcee, in so far as it had awarded the custody of his son to
the mother. From a decree changing custody to the father,
as prayed, the mother appeals. Interveners, with whom
the boy is living, join in such appeal.

The transcript discloses that on November 18, 1936, Cora
Gorsuch filed petition for divorce against her husband, Jess
Gorsuch, alleging that the parties were married at Hyan-
nis on January 16, 1934, and that ever since said marriage
plaintiff has conducted herself as a faithful, chaste and
obedient wife; that plaintiff is now a resident of Scotts
Bluff county. Two children were born to the union, only
one of which, Norman Paul, aged four months at the time
of filing the petition, is living. On September 18, 1936, the
older child of the parties died, and defendant left plaintiff
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and no longer supported her, and it is alleged in the peti-
tion that he has cruelly treated her, and plaintiff prayed
for a divoree, custody of the child, and support.

On December 23, 1936, after a hearing upon the petition
and the evidence, the court found the allegations of the pe-
tition to be true, and granted plaintiff a divorce, awarding
the care and custody of the child, Norman Paul Gorsuch, to
the plaintiff, and requiring defendant to pay the sum of
$10 a month for the maintenance of the child.

On February 8, 1941, defendant filed a petition for mod-
ification of decree, stating that he had fully complied with
said decree, and that the circumstances of the parents of
said child have changed since the date of the decree in the
following respects: That plaintiff has failed to maintain
a proper and suitable home for the child, and has aban-
doned his care and control to strangers; that plaintiff has
become an unsuitable and improper person to have the care,
custody and control of said child.

Defendant further alleges that on May 11, 1939, he was
married to a respectable woman, with whom he is living
under happy conditions on a ranch, where he maintains a
comfortable, clean and respectable home, conveniently lo-
cated with reference to schools; that he is gainfully em-
ployed, and receiving a sufficient wage to provide for his
child’s care and maintenance, and would be able to do more
for the child if given its custody. Defendant insists that
he is a fit and proper person to care for his child, and that
it would be for the best interest of the child that his custo-
dy be awarded to him, and he asks that the decree be mod-
ified to give him the care, custody, control and education
of the minor child.

On March 26, 1941, a supplemental petition for modifica-
tion was filed, impleading Glen Suddarth and Kathryn Sud-
darth as defendants, and alleging that plaintiff has aban-
doned the custody of the minor child, Norman Paul Gorsuch,
to them, and that they have refused to deliver possession of
said child to defendant, and are making an attempt to adopt
the child, and defendant prays that he be awarded the cus-
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tody and possession of the child, and that the impleaded de-
fendants be ordered to return said child to defendant. On
said March 26, 1941, Glen Suddarth and Kathryn Suddarth
waived the issuance and service of summons and entered
their voluntary appearances.

On August 20, 1942, hearing was held upon the applica-
tion of the plaintiff for attorney’s fees and suit money in re
modification of decree. The court gave plaintiff an award
of $35 to apply on counsel fees in resisting the petition for
modification, and found that defendant was in default of
the payment of $200 child support pursuant to the decree,
and ordered defendant to pay said amounts into court on or
before August 31, 1942, or his petition for modification
would be dismissed with prejudice for want of prosecution.

On August 27, 1942, defendant paid into court $235, as
ordered. On September 10, 1942, plaintiff filed answer, ad-
mitting the rendition of the decree of divorce to her, with
the custody of the minor child, but denying every other al-
legation contained in said petition, and praying that said
petition for modification be dismissed.

On the same day Glen Suddarth and Kathryn Suddarth
filed answer and cross-petition, denying that plaintiff had
abandoned the custody of the child to them, admitting that
they have refused to deliver possession of the child to the
.defendant, Jess Gorsuch, and allege that for more than two
years subsequent to the entry of the decree of divorce the
defendant refused to comply with the order of the court re-
quiring him to pay $10 a month for the support of the mi-
nor child until he was arrested and execution issued. De-
fendants further allege that the defendant entered into a
bigamous marriage with his present wife 33 days after the
entry of the decree of divorce against her, and deny that
the defendant or his wife are fit or suitable persons to be
confided with the care, custody and control of said child.

The answering defendants further allege that they have
been married more than 11 years, and live at’Rising City,
Nebraska ; that they have known Cora Gorsuch during her
entire lifetime, and for several months prior to September
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6, 1937, they cared for the child while the mother was em-
ployed at housework ; that on September 6, 1937, Cora Gor-
such decided to attend a beauty culture school in Omaha,
and the answering defendants offered to take the child into
“their home, and have since cared for him as their own child;
that in November, 1938, the mother of said child took him
to Scottsbluff, but she was unable to earn enough money
to support it, and wrote these defendants to come out to
Scottsbluff and get the child and take it back to their home
in Rising City, which they did, and have cared for the child
in their own home ever since November, 1938, the same as
if he were their own child.

Defendants further allege that Glen Suddarth is engaged
in a profitable business, owns his own modern home, and
that he and his wife bear an excellent reputation for good
moral character in their community, and are regular church
attendants; that during all these years they have carefully
preserved the health of the child, clothed him properly, and
expended considerable sums of money in so doing; that a
very strong attachment has grown up between them. -

These defendants allege that prior to the divorce the
father of the child denied that he was its father, stated he’
would have nothing to do with it, and for more than three
and a half years made no reasonable effort to see the child
or inquire after its well-being.

The defendants further allege that the best interests of
said minor child require that he remain in their custody,
and that they are willing to continue to rear and educate
said child as if he were their own; that they desire to pro-
ceed with the adoption proceedings, so that Norman Paul
Gorsuch may be legally adopted by them as their child.
Wherefore, defendants pray that the petition of Jess Gor-
such for modification of the decree be dismissed, and that
he be denied his prayer for modification of the decree.

After an extended trial, the district court modified the
original decree of divorce, and entered an order that the
custody of the boy be granted to the father, with the right-
to take him to his home in Grant county, from which order
the plaintiff and interveners appeal.
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The eleven errors relied upon for reversal may be com-
bined generally into the assignment that the court erred in
finding that defendant is a fit person to have the custody of
the child, or maintains a proper home. Specifically it is
charged that the father has forfeited his right to such cus-
tody by his conduct, and that the court erred in finding it
was for the best interests of the child to commit his care to
his father, appellants citing Schroeder v. State, 41 Neb. 745,
60 N. W. 89, in which this court said: ‘“The right to the cus-
tody of an infant child which the law confers upon its
father is not for the benefit of the father, but for benefit of
the child.”

Appellants also cite the very recent divorce action where
the question involved was as to whether the father or the
mother should have the custody of two sons, aged 14 and
11 years respectively. We indicated, in effect, that the wel-
fare of the parties’ minor children is a question of primary
importance as respects custody, and the entire surroundings
of the proposed home as to comforts, discipline, religion,
and educational advantages should be examined in deter-
mining custody. Osborn v. Osborn, ante, p. 1, 8 N. W. (2d)
444,

Many witnesses testified at the trial, and in reading this
testimony we find many very serious charges and counter-
charges against both the plaintiff and the defendant, as well
as against his present wife, but we refrain from discussing
these matters in this opinion.

A close examination of this home and its surroundings
is very important. The defendant from his present mar-
riage has no children. He works on the Laughlin ranch of
20,000 acres, approximately nine miles south of Hyannis,
Grant county. The proprietor said his duties as a ranch
hand consist of feeding cattle in the wintertime, that he
calves out the cows in the spring, fixes fences and puts up
hay ‘in the summer time to feed to the cattle. His pay is
$90 a month, with the milk from two cows, and a garden
spot. He has a separate brick-veneer house in which to live.

Since his joining the church in 1939, the father no longer
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uses intoxicating liquors, and is regular in church attend-
ance at the Assembly of God denomination, some distance
from the ranch. There is a one-room school four miles
away. At Hyannis, the county seat, there is an excellent
twelve-grade high school.

The defendant’s wife, to whom he was married May 11,
1939, has had little nephews and nieces visit at her home,
and cared for all their needs. She testified that she would
love to take this little boy, Norman Paul, into their home,
and promised to make a good mother to him. She said
she would give him the affection a mother should give, and
would exercise such discipline as might be necessary, and
would give her full time to her home duties and to this boy,
as she has no outside work to take her away from her home.

There is abundant evidence in regard to Glen Suddarth
and wife, who have taken care of this fine boy from the
time he was eight months old. Mr. Suddarth has conducted
a plumbing business in Rising City for some 15 years, and
is 42 years old, and earns around $200 a month, and they
have no children of their own, and both sincerely desire to
adopt Norman Paul, and would do all in their power to
make a good home for him in the future, as they have in
the past.

The fact that so many of the prominent people of their
community praise their character and standing so highly in-
dicates that the mother of this boy was very fortunate in
the selection of a fine home for him. The evidence discloses
‘that they have been paid $10 a month for his keep all of
the time they have had him in their care.

“In such a controversy for the custody of the child the
order of the court should be made with a single reference to
the best interests of such child.” Sturtevant v. State, 15
Neb. 459, 19 N. W. 617, 48 Am. Rep. 349. See, also, West
2. Ofe, 110 Neb. 443, 194 N. W. 464 ; Steward v. Elliott, 113
Neb. 421, 203 N. W. 580; Towle v. Towle, 141 Neb. 21, 2
N. W. (2d) 536; Crandall v. Luhnow, 137 Neb. 13, 288
N. W. 29; Kaufmann v. Kaufmann, 140 Neb. 299, 299 N.
W. 617.
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From a reading of the testimony in the case at bar, we
are convinced that the trial court could not have continued
to allow the custody of Norman Paul to remain with his
mother. It was then a question whether the court, being
compelled to make a change, would award the custody of
this boy to the Suddarths, who have for years acted as his
foster parents at the request of the mother, and who had by
the time of the trial become greatly attached to the boy and
were willing to adopt him legally, or, on the other hand,
should the court award the custody to the father of the boy?

The trial court awarded the custody of the boy to his
father, but we believe that a child of such tender years, who
has been carefully nurtured and watched over as this child
has been by the Suddarths, should not have that custody
disturbed, especially in view of the fact that they live in a
town with educational and religious advantages immedi-
ately at hand, and the child has known no other home or
parents. -

Therefore, the judgment of the trial court is reversed,
and it is directed that the custody of this child remain with
the Suddarths until further order.

REVERSED.

YEAGER, J., dissents.

The following opinion on motion for rehearing was filed
October 25, 1943. Rehearing denied.

Heard before SIMMONS, C. J., PAINE, YEAGER, CHAPPELL
and WENKE, JJ., and LIGHTNER, District Judge.

PAINE, J.

The court, upon its own motion, having carefully recon-
sidered the motion and brief for rehearing of the defend-
ant, and in order to clarify its original opinion entered in
this case on July 9, 1943, and reported, ante, p. 572, 10
N. W. (2d) 466, hereby enters this supplemental opinion.

The proper rule in a divorce case, where the custody of
minor children is involved, is that the custody of the child
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is to be determined by the best interests of the child, with
due regard for the superior rights of fit, proper, and suit-
able parents. Where both parents are affirmatively found
to be unfit, the custody of the child will be determined sole-
" ly by the welfare and best interests of the child. See Kauf-
mann v. Kaufmann, 140 Neb. 299, 299 N. W. 617; Hobza v.
Hobza, 128 Neb. 598, 259 N. W. 516; 27 C. J. S. 1168, sec.
308; 17 Am. Jur. 517, sec. 683. But this court has never
deprived a parent of the custody of a child merely because,
on financial or other grounds, a stranger might better pro-
vide. See Voboril v. Voboril, 115 Neb. 615, 214 N. W. 254.
This court affirmatively finds, from the evidence con-
tained in the bill of exceptions, that neither the father nor
the mother is a fit, proper, and suitable person to have the
custody of Norman Paul Gorsuch, the child involved. With
this clarification, the court adheres to its former opinion,
wherein it was found that the best interests of the child re-
quired that it be kept in the custody of the impleaded de-
fendants Suddarth until further order of the court.

GRACE BOOMER ET AL., APPELLEES, V. O. M. OLSEN, SECRE-
TARY OF LABOR OF THE STATE OF NEBRASKA, APPELLANT.
10 N. W. (2d) 507

FiLep JuLy 9, 1943. No. 31568.

1. Judgment. Whether s former judgment is a bar to an action or-
dinarily depends on whether the same evidence will sustain both
the present and the former action, and when it appears that dif-
ferent proof is required, a judgment in one of them is no bar to
the other.

Where the parties stipulated a single issue in the for-
mer action, a plea of 7res adjudicata is of no avail in a subse-
quent action between the same parties where it appears that the
issues are outside the scope of the stipulation.

3. Constitutional Law. The operation of an employment agency is a
beneficial and lawful business which cannot be taken away or
destroyed under the guise of regulation.

Whether such a business is charged with sufficient pub-
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lic interest as to warrant its regulation is a legislative question
with which the courts will not ordinarily interfere.

In regulating such a business the legislature may not
impose conditions which are unreasonable, arbitrary, discrimina-
tory or confiscatory.

Where it appears from the evidence that the enforce-
ment of a regulation, after considering the nature of the business
regulated, would prohibit the continuance of the business and
result in a confiscation of property rights, the regulation is void
for unreasonableness.

A regulation of a private employment agency, which
tends to stifle private enterprise and to create a monopoly in gov-
ernment operated employment agencies, is void as against public
policy.

..\1

The legislature’s right to regulate a lawful and useful
business does not include the power to fix prices and fees in or-
dinary occupations, professions and business pursuits.

APPEAL from the district court for Lancaster county:
ELLWooD B. CHAPPELL, JUDGE. Affirmed.

Walter R. Johnson, Attorney General, John H. Comstock
and Carl H. Peterson, for appellant.

Perry, VanPelt & Marti, contra.

Heard before SIMMONS, C.J., PAINE, CARTER, YEAGER and
WENKE, JJ., and TEWELL and LIGHTNER, District Judges.

CARTER, J.

Plaintiffs commenced this suit to enjoin the defendant
Olsen, secretary of labor of the state of Nebraska, from en-
forcing the provisions of section 48-508, Comp. St. 1929,
in so far as it attempts to fix the maximum fee to be charged
by private employment agencies. The trial court held that
the prescribed maximum fee was arbitrary, unreasonable
and confiscatory, and therefore unconstitutional. A per-
manent injunction restraining defendant from enforcing
the provisions of the statute relating to the fixing of a max-
imum charge for the services rendered by plaintiffs was en-
tered and defendant appeals.

The statute in question provides, among other things,
that the fee to be charged by an employment agency shall
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be the amount agreed upon in writing by the parties, such
amount in no event to exceed ten per cent. of all moneys
paid to or earned by the applicant for the first month’s serv-
ice growing out of the employment furnished by the employ-
ment agency, such fee to include the registration fee of $2
authorized by the statute. It is the contention of the plain-
tiffs that the statute in so far as it attempts to fix maxi-
mum fees to be charged by the plaintiffs is unreasonable,
arbitrary, discriminatory, unjust, oppressive and confisca-
tory, is not regulatory, but is prohibitory in nature and ef-
fect, and that said provision is in violation of the Four-
teenth Amendment to the Constitution of the United States
and of sections 1, 16, 21 and 25, art. I of the Constitution
of Nebraska.

The plaintiffs are engaged in operating private employ-
ment agencies. They have secured licenses, furnished sure-
ty bonds and kept their business records as required by the
statute under consideration. The evidence shows that the
principal business of these plaintiffs relates to the securing
of positions for trained, clerical, sales, executive, technical
and professional workers. The evidence also shows that
the business is highly specialized and competitive in nature,
the success of the business being largely dependent upon
the number of voluntary applications obtained and the abil-
ity of the agency to render the service which will result in
obtaining satisfactory employment for the applicants. The
record further discloses that the success of the business is
largely dependent upon the education, intelligence, expe-
rience and ability of the persons in charge of the business
and that it approaches the status of professional service, if
it is not in fact such. The evidence.is voluminous in sup-
port of the claim of these plaintiffs that their work is pro-
fessional in character in the sense that the knowledge, train-
ing, experience and reliability of the management of the
agencies are ordinarily of prime consideration to the em-
ployer seeking trained employees and the applicant apply-
ing for a position requiring special schooling or experience.
A recitation of the evidence as to the nature of the business



582 NEBRASKA REPORTS [VoL. 143

Boomer v. Olsen

would unduly extend this opinion, and we consequently con-
tent ourselves with the statement of the conclusion reached
with respect thereto.

Defendant argues that the issue presented is res adjudi-
cata and not therefore a matter for consideration in the
case before us. The record shows that the constitutional-
ity of section 48-508 was previously questioned in the case
of State v. Kinney, 138 Neb. 574, 293 N. W. 393, wherein
this court held the act to be violative of the Fourteenth
Amendment to the Constitution of the United States on the
authority of Ribnik v. McBride, 277 U. S. 350, 48 S. Ct.
545, in which the court said: “The business of an employ-
ment agent is not one ‘affected with a public interest’”” so
as to enable the state to fix charges to be made for the serv-
ice rendered. An appeal to the supreme court of the Unit-
ed States resulted in a reversal of this court and a holding
that “the drift away from Ribnik v. McBride, supra, has
been so great that it can no longer be deemed a controlling
authority.” Olsen v. Nebraska, 313 U. S. 236, 61 S. Ct. 862.
The effect of this decision is that the Fourteenth Amend-
ment to the Constitution of the United States is no longer
a bar to state legislation regulating the business of operat-
ing employment agencies, including the fixing of a maxi-
mum fee to be charged by such agencies. Defendant con-
tends that the issue now before the court is res adjudicata
under the theory that a plea of res adjudicata applies, not
only to points upon which the court was actually required
by the parties to form an opinion and pronounce a judg-
ment, but to every point which properly belonged to the
subject of the litigation, and which the parties in the exer-
cise of reasonable diligence might have brought forward at
that time. Blochowitz v. Blochowitz, 130 Neb. 789, 266 N.
W. 644 ; State v. Newman Grove State Bank, 128 Neb. 422,
259 N. W. 170. It is well-settled law that one may not be
permitted to split a cause of action; that if he might have
had complete relief in an action which was prosecuted to
final judgment he may not again vex his former adversary
with another suit based upon the same wrong. First Nat.
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Bank of Plattsmouth v. Gibson, 74 Neb. 232, 104 N. W. 174.
It is just as well settled that one may not present issues for
determination and avoid the effect of an estoppel by with-
holding proof thereof. Slater v. Skirving, 51 Neb. 108, 70
N. W. 493. But the foregoing authorities do not control
the present case. The issue in State v. Kinney, supra, was
limited solely to the question whether the statute was
constitutional in so far as the same fixes or limits the fees
or compensation of private employment agencies. It was
the power of the legislature to regulate employment agen-
cies and fix maximum fees that was challenged, not the rea-
sonableness of the regulations made. This is shown by a
stipulation of the parties made at the trial of the case and
by a reading of the opinion of this court and that rendered
by the United States supreme court wherein it is specifi-
cally recognized that the reasonableness of the charge fixed
by the legislature in the statute was not raised nor involved
in that action. The very nature of the case as limited by
the stipulation of the parties prevented the consideration
of the issue which is now claimed to have been previously
adjudicated. The defendant, by joining in the stipulation
to limit the issue to the question of the power of the legis-
lature to regulate employment agencies, is in no position to
recede from the effect of his stipulation and to assert an es-
toppel which the stipulation was intended to prevent. A
person is not always required to join in one suit several dis-
tinet and separate causes of action which he may have had
against the same defendant, nor does it mean that the pre-
vious adjudication is conclusive of matters not in issue
where such matters became irrelevant and immaterial by
the stipulation of the parties themselves. The applicable
rule is stated in Gayer v. Parker & Son, 24 Neb. 643, 39
N. W. 845, wherein this court said: “A former verdict and
judgment are conclusive only as to the facts directly in is-
sue, and do not extend to facts which may be in controver-
sy, but which rest on evidence and are merely collateral.
It must appear that the matter set up as a bar was in issue
in the former case. The test as to whether the former judg-
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ment is a bar generally is, whether or not the same evi-
dence will sustain both the present and the former action.”
The issue raised in the case at bar is different and the same
evidence could not possibly sustain both the present and the
former action. Clearly, the plaintiffs are not estopped to
assert the issue raised in the present case nor is the de-
fense of res adjudicata available to the defendant under the
circumstances shown by the record.

The trial court held the provisions of the statute fixing
a maximum fee of ten per cent. of the first month’s salary
to be unreasonable and confiscatory and therefore violative
- of the constitutional provisions cited. The correctness of
this holding is questioned by this appeal.

The operation of an employment agency is a beneficial
and lawful business. Whether such business is charged
with such a public interest as to warrant its regulation is a
legislative question with which the courts ordinarily will
not interfere. It is for the legislature to determine wheth-
er the possibilities of fraud upon the public and the elimi-
nation of harmful trade practices and dishonest dealings
with the public are such as to warrant regulation by the
state. The legislature having determined this question in
the affirmative by the enactment of section 48-508, the
courts are bound by such legislative expression. Nelsen v.
Tilley, 137 Neb. 327, 289 N. W. 388.

The legislature may not, however, under the guise of
regulation, impose conditions which are unreasonable, ar-
bitrary, discriminatory or confiscatory. Such regulations
must be reasonable, considering the nature of the business,
and not such as would prevent the carrying on of the busi-
ness. Petersen Baking Co. v. City of Fremont, 119 Neb.
212, 228 N. W. 256; Nelsen v. Tilley, supra. The pertinent
question therefore is whether the regulatory provision fix-
ing the fees for the services rendered by the employment
agencies is prohibitory or confiscatory.

Six operators of private employment agencies testified
and produced their business records indicating that a com-
pliance with the maximum statutory fee would prohibit the
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continuance of their business and result in the confiscation
of their property rights in the business. Several educators
testified to the service rendered by private employment
agencies and to the fact that they rendered a needed pro-
fessional service in the educational field. There is evidence
in the record that the Nebraska State Teachers Association
discontinued its teachers’ employment agency when a fee of
two per cent. of the first year’s salary failed to pay the ex-
penses of operation. A similar experience was had by the
Kansas State Teachers Association. Among the witnesses
called by the defendant was the director of the bureau of
educational service of the university of Nebraska, a man
long experienced in the placing of school superintendents
and teachers in positions in the educational field. His tes-
timony is to the effect that if his bureau should be com-
pelled to operate on the fees prescribed by section 48-508,
it would result in a substantial loss and a discontinuance of
the business. Many other witnesses were called, none of
whom testified that a business such as that operated by
these plaintiffs could be operated on the maximum fees per-
mitted by the statute. The evidence amply sustains the tri-
al court’s finding that the maximum fee fixed by the statute
is unreasonable and confiscatory, and consequently void.
The action of the legislature in prescribing a maximum
fee for private employment agencies will have the effect of
confiscating the business of these plaintiffs. It will have
the further effect of placing the business of private employ-
.ment agencies, such as were operated by these plaintiffs,
under the control of the government operated agencies
which the evidence shows are now operating in this state.
It has the further effect of substituting human judgment
for the market place, and the judgment of individuals has
never proved to be an adequate substitute for supply and
demand. The right to deal with one’s property by barter
and trade is thereby seriously infringed. The fixing of fees
for personal services can only have the effect of limiting
the quality of the service below that which the public may
desire to purchase. The right to fix the value of person-
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al services, even if specialized or professional, is thereby
placed under the paternalistic control of a temporary ma-
jority. This contravenes the public policy of the state. It
is not consistent with our system of private enterprise.
The business of these plaintiffs is a lawful and beneficial
occupation in which any person may engage by complying
with the valid regulations in the act. But the legislature
under the guise of regulation cannot properly engage in ar-
bitrary price fixing. A person may still contract for the
sale of his services. He may do business with whomsoever
he desires and he may likewise refuse business relations
with any person if he sees fit. The stifling of a legitimate
occupational pursuit by legislative price fixing has been
condemned as unconstitutional by this court as being be-
yond the realm of a regulatory statute. Nelsen v. Tiley,
supra. We find no reason for receding from this position.

There is no evidence in the record of any fraud being per-
petrated on the public, or any complaints that the fees
charged by the private employment agencies are exorbitant
or unconscionable. But even if the evidence showed that
plaintiffs had engaged in unfair business practices and in the
making of unconscionable profits, proper regulatory stat-
utes afford a complete remedy without a resort to price fix-
ing. “It has never been supposed, since the adoption of the
Constitution, that the business of the butcher, or the baker,
the tailor, the wood chopper, the mining operator or the
miner was clothed with such a public interest that the price
of his product or his wages could be fixed by state regula-
tion. * * * One does not devote one’s property or business
to the public use or clothe it with a public interest merely
because one makes commodities for, and sells to, the public
in the common callings of which those above mentioned are
instances.” Wolff Co. v. Industrial Court, 262 U. S. 522,
43 S. Ct. 630. While it is true that the supreme court of
the United States has receded from this position in the lat-
er cases in interpreting the provisions of the federal Con-
stitution, this court has consistently adhered to the doc-
trine, except in a business in which the owner by devoting
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it to a public use, in effect, grants the public an interest in
the use and subjects himself to public regulation to the ex-
tent of that interest. Included in the exception are rail-
roads, bus lines, street car lines, and similar businesses in
which the extent of the public interest is such as to require
protection from duplication and competition, and a fixing
of rates and charges as a matter growing out of and recip-
rocal thereto. But the right to fix prices does not extend
to ordinary business pursuits, occupations and professions.
We think, therefore, that the legislature may properly pre-
scribe standards, reasonable in their nature, by which a
private employment agency may operate, and secure their
enforcement by recourse to the courts and by granting li-
censes upon receipt of a reasonable license fee to those who
comply with all the valid regulations of the act.

We hold therefore that the provision fixing the maximum
fee to be charged by a private employment agency, to an
amount equivalent to ten per cent. of the first month’s sal-
ary, is unreasonable, prohibitory and confiscatory, and con-
sequently in violation of the cited provisions of our state
Constitution. We also hold that a private employment
agency is not a business in which the public has such an in-
terest that price fixing may properly be included as a meth-
od of regulation under the provisions of our Constitution.

The trial court therefore properly restrained the en-
forcement of the provisions of the act so far as the same
purports to fix the maximum fee to be charged by private
employment agencies at not to exceed ten per cent. of all
moneys paid to or earned by the applicant for the first
month’s services growing out of said employment. The
judgment of the district court is affirmed.

AFFIRMED.
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RALSTON PURINA COMPANY, APPELLANT, V. ORVAL IIAMS,

APPELLEE.
10 N. W. (2d) 452

FiLep JuLy 9, 1943. No. 31317.

1. Fraud. Fraud is never presumed but must be proved by a pre-
ponderance of the evidence by the person alleging it.

2. Sales. In order for an express warranty to exist, there must be
something positive and unequivocal concerning the thing sold,
which the vendee relies upon, and which is understood by the
parties, as an absolute assertion concerning the thing sold, and
not the mere expression of an opinion; representations which
merely express the vendor’s opinion, belief, judgment, or esti-
mate do not constitute a warranty. Dealer’s talk is permissible;
and puffing, or praise of the goods by the seller, is no warranty,
such representations falling within the maxim simplex commen-
datio non obligat.

3. Appeal and Error. In a controverted issue of fact upon a settle-
ment made, the cause is remanded to determlne the credits, if
any, to which the defendant is entitled.

APPEAL from the district court for Boone county: FRED-
ERICK L. SPEAR, JUDGE. Reversed.

Earl Hasselbalch and Cottrell Fox, for appellant.
William Keeshan and Raymond P. Medlin, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

MESSMORE, J.

This is an action on a contract, to recover balance due
thereon in the amount of $1,253.65. The cause was tried
to a jury, resulting in a verdict for the plaintiff in the sum
of $359.89. From judgment entered on the verdict and the
overruling of the motion for a new trial, plaintiff appeals.

Plaintiff’s amended petition alleged, in substance, that on
or about July 29, 1936, defendant made, executed and de-
livered to plaintiff his written contract for the purchase of
merchandise, which he received. The amended answer and
counterclaim acknowledged the purchase from plaintiff of
42 tons of “Hog Fatena Meal,” to be sold to defendant by
open finance; affirmatively alleged that the contract was ob-
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tained by fraud and misrepresentation in that the agents
of the plaintiff represented to defendant falsely and fraud-
ulently that hog Fatena was a tested food, guaranteed and
warranted by the plaintiff to feed out on the basis of 300
pounds of meal to 100 pounds of pork, and that no other
feed would be required ; that plaintiff’s agents demonstrat-
ed through advertising and radio announcement, wherein
the warranty was made by plaintiff directly to defendant,
who relied upon the false representations and believed them
to be true; that, so relying and believing, defendant was
thereby induced to execute and deliver the contract; that
plaintiff knew the representations to be false and made the
same with reckless disregard of whether or not they were
true, when it should have been known by plaintiff that the
representations were false and made with the purpose and
intent that defendant should act and rely thereon; ac-
knowledged receipt on August 26, 1936, of 150 sacks of hog
Fatena to be fed to 140 hogs owned by defendant, which
were weighed previous to the feeding of the hog Fatena and
averaged 50 pounds per head; that the first shipment did
not last to exceed 20 days, and defendant thereafter re-
ceived other feed from the plaintiff; that the product did
not show the gain on the hogs, as represented, and in the
month of October, 1936, plaintiff’s agent called on defend-
ant for the purpose of making a satisfactory adjustment,
and plaintiff failed to deliver the meal, pursuant to the ad-
justment, and the amount so delivered was insufficient for
the purpose, making it necessary for the defendant to feed,
in addition, 200 bushels of barley, valued at $160; two hun-
dred dollars’ worth of buttermilk, and 100 bushels of seed
corn at $3 a bushel, and, in addition, skim milk of the value
of $10, totaling $720 in expenditures directly caused by
. the fraudulent act of the plaintiff, and which sum included
loss by death of six hogs of the value of $50; prayed that
the proper deductions be allowed and, in addition, damages
in the amount of $41.07. The plaintiff’s reply was, in effect,
a general denial, and a specific denial of any warranty, ex-
press or implied; alleged that in December, 1936, plaintiff
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delivered to defendant, without charge, approximately 11
‘tons of its product in complete settlement and in accord
.and satisfaction of any claim the defendant had; prayed
for dismissal of defendant’s counterclaim and that plaintiff
recover in accordance with its amended petition.

The contract provided for the purchase of 42 tons of hog
Fatena meal in the amount of $2,234.40, to feed 140 hogs,
to be marketed through the O. K. Commission Company,
Omaha, Nebraska, on or about April 1, 1937. In addition
.there was signed a statement by the defendant, listing 140
hogs of the value of $700, average weight 40 pounds, con-
dition good, to be marketed April 1, 1937.

Defendant’s counterclaim is based on fraud. Fraud is
never presumed but must be proved by a preponderance of
the evidence by the person alleging it. Ralston Purina Co.
v. Cox, 141 Neb. 432, 8 N. W. (2d) 748; Foley v. Holtry, 43
Neb. 133, 61 N. W. 120; Saffer v. Saffer, 133 Neb. 528, 274
N. W. 479. This rule of law is well settled in this state,
and other citation of authority on this point is unnecessary.

The first assignment of error is the insufficiency of the
evidence to prove defendant’s counterclaim, in accordance
with the above stated rule. A review of the evidence dis-
closes the following:

The defendant testified that some time in July, 1936, he
first heard of the Ralston Purina feed over the radio from
various broadcasting stations, one of which he designated.
He did not remember any part of the broadcast, but re-
called a statement made therein, that the feed was supposed
to produce 100 pounds of pork by the use of 300 pounds of
feed. Some time later he talked to a local dealer, who in-
formed him that the feed was supposed to be guaranteed
“and it just took three hundred pounds of that to make one
hundred pounds of pork.” The defendant purchased the
product on that basis. He fed his hogs in a self-feeder and
after it was gone new feed was given to the hogs, which
they would not eat. It developed that this feed was defec-
tive in that it did not contain the proper amount of molas-
"ses. During this time buttermilk was also fed. The de-
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fendant lost six head of hogs. He complained, and subse-
quently a representative of plaintiff called on him, taking
samples of the meal, sending them in for examination, and
agreeing to adjust the matter by furnishing an additional
amount. According to the figures, 180 sacks would be the
necessary amount. The defendant had some of the product
on hand, and 220 sacks more, each weighing 100 pounds,
were delivered to defendant free of charge.

With reference to the' adjustment there is a dispute.
Eleven tons of additional feed were furnished by the plain-
tiff. The defendant claimed that he was entitled to 19 ad-
ditional tons. The local merchant testified that the settle-
ment required 13 or 14 tons. The defendant marketed some
hogs at different times, and from the sale thereof paid the
plaintiff on the contract the sum of $980.75. The hogs so
marketed had been fed on plaintiff’s product exclusively
for three and a half months, with the exception of butter-
milk and skim milk. Eighty head sold on the market
brought $1,339.59. The defendant on cross-examination
testified that he had agreed with the representative of the
plaintiff and was satisfied with the figures as to the amount
of feed to be furnished. No complaint was made by the de-
fendant until after all of the hogs were sold.

The local merchant testified that he sold a great quantity
of plaintiff’s product, receiving a commission therefor, and
was in business for himself, not employed by the plaintiff;
that he sold the feed on the basis that 300 pounds of it
would produce 100 pounds of pork; that he had been so in-
formed by a representative of the plaintiff and by letter
that the product offered great possibilities when sold on
such a basis, and he stated that such representation was a
guaranty as to what it would do. He had also heard broad-
casts to such effect in an advertising campaign put on by
plaintiff, and that plaintiff’s feed would effect a saving over
the feeding of corn.

The local representative of plaintiff testified that the rep-
resentation made as to the quality of the product would be
taken from the records on the plaintiff’s experimental farm
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where hogs had been fed, and showing approximately the
amount it took under certain favorable feeding conditions
to accomplish certain results; that no positive guaranty as
to what the product would do was made. The witness tes-
tified to the conversations had with the defendant about the.
feed, the taking of the samples, that the meal was defec-
tive, lacked molasses, and that he made an adjustment to
the complete satisfaction of the defendant by furnishing
him the additional amount, finally, of 220 sacks, and that
no complaint was made by defendant until some consider-
able time after the hogs were sold; that the feeding and re-
sults thereof depended upon the condition of the hogs from
date of birth, the manner in which the feeding was done,
whether in self-feeders or by hand, to obtain uniform gains,
or whether some of the product was wasted, and conditions
generally. The foregoing constitutes the material evidence
from which the defendant contends he has proved fraud
and misrepresentation.

Defendant accepted the feed, fed it, marketed 80 head of
hogs,—the first shipment averaging 227 pounds each, the
last 195 pounds each,—for which he received the amounts
as set forth in this opinion. For the remaining 60 head of
hogs he was furnished 11 tons of meal; he had some of the
feed on hand; he was satisfied with the settlement, except
that he claimed to be entitled to eight tons more than fur-
nished. The number of tons to which he was entitled was
disputed ; he made no complaint until after he had market-
ed all of his hogs. The evidence clearly demonstrates that
no fraud was practiced by the plaintiff in procuring the
contract.

It is clear, under the facts and circumstances in the in-
stant case, that there was no statement or alleged repre-
sentation made upon which the defendant had a right to
act. At most, the statement attributed to the plaintiff was
merely dealer’s talk, puffing and praising its goods, which
is permissible. The following authority applies:

“In order for an express warranty to exist, there must be
-something positive and unequivocal concerning the thing





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































