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FRED HARDT, JR., APPELLEE, V, BENJAMIN F. ORR, APPEL-
LANT.
. W. (2d) 589

FILED DECEMBER 4, 1942. No. 31438.

1. Equity. “Equity delights to do justice, and that not by halves,”
and “when equity once acquires jurisdiction it will retain it so as
to afford complete relief.” 21 C. J. 198.

2. Waters. Grants of land bounded upon rivers in this state carry
with them the exclusive right and title of the grantees to the
center or thread of the stream, unless the terms of the grant
clearly denote an intention to stop at the hank or margin of the
river.

: BOUNDARIES. “Where title to an island in a nonnavig-

able stream is conveyed to a grantee by government patent, and

the land so conveyed is bounded by the waters of such stream,
the grantee’s ownership carries with it the bed of the river to

the center or thread of each surrounding channel.” Higgins v.

Adelson, 131 Neb. 820, 270 N. W. 502.

: “The thread or center of a channel, as the term

is above employed, must be the line which would give the own-

ers on either side access to the water, whatever its stage might
be, and particularly at its lowest flow.” Higgins v. Adelson,
supra.

: A specific call for the thread of a stream,

whether made expressly or by necessary implication, fixes the

thread as the boundary, and in ease the stream has two channels
the thread of the main channel is the limit.

Under the facts disclosed by this record, the
legal diversion of the original thread or center of the main chan-
nel of the North Platte river from its original location north of
Long Island by the acts of the defendant was not accomplished,
and his acts and efforts so to do were wholly ineffective to alter
or change this boundary line as previously existing.

7. New Trial. ““A motion for a new trial on the ground of surprise
is properly overruled, where a request for a continuance for that
reason was not made at the trial.” Hahn v. Doyle, 136 Neb. 469,
286 N. W, 389.

“Newly discovered evidence is not a ground for a new

trial, where the exercise of due diligence before the trial would

have produced it.” Hahn v. Doyle, supra.

APPEAL from the district court for Scotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. A fiirmed.
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Morrow & Miller, for appellant.
Mothersead & Wright and Lewis F. Shull, contra.

Heard before SIMMONS, C. J., EBERLY, CARTER, MESS-
MORE and YEAGER, JJ.

EBERLY, J.

This is a suit in equity. Plaintiff is the owner of an is-
land in the North Platte river known as “Long Island ”
The immediate cause for bringing this suit was occasioned
by defendant Orr erecting a fence on lands claimed by
plaintiff as constituting a part of this island owned by
him, and artificially changing the course of the waters
flowing in the channel north of the island casting it upon
and against the shore line thereof. Plaintiff’s amended
petition described his ownership of the island; alleged that
at the time of the original government survey it contained
more than 160 acres of land, and was separately surveyed
by the United States, platted and divided into lots, and
opened to homestead entry; that plaintiff succeeded to the
title thereof by mesne conveyances; that defendant claims
part of plaintiff’s island and built fences thereon; and that
he has dammed up certain channels of the river so as to
cast water down on part of plaintiff’s island and wash it
away. The prayer of plaintiff’s amended petition is that
plaintiff may be decreed to be the owner of the island as
described in his petition; that plaintiff’s title thereto may
be quieted against defendant and all persons claiming by,
through, or under him; that the defendant be perpetually
enjoined from going upon said land or erecting any fences
thereon or in any manner trespassing thereon; that the
defendant be also enjoined from keeping or maintaining
any dams or obstructions of any kind, nature, or descrip-
tion in the channel of the North Platte river, and also be
enjoined from in any manner diverting the flow of th;e
north channel of the North Platte river so that the same
is cast upon the lands of this plaintiff; and that a manda-
tory injunction issue comma,nding defendant to remove the
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obstructions, car bodies, and dams heretofore placed by
defendant in such channel.

The ownership by plaintiff of this island, its survey by
the government, and that it is separated from the north
bank of the North Platte river by the main channel of that
river are admitted by the defendant’s answer. The de-
fendant denies the placing by him of dams or obstructions
in the main channel of said river lying to the north of the
island and causing the waters thereof to be diverted so as
to wash the banks of the island. The dzfendant’s answer,
as amended during trial, contained the further allegation
that, “for more than fifteen years last past,” and for more
than ten years prior to the commencement of this action,
he has maintained a fence along the north edge of what
is now the main stream flowing across section 27, town-
ship 21 north, range 53 west of the 6th P. M., and has had
the open, notorious, and uninterrupted adverse possession
of all of the land in said section north of said fence, dur-
ing all of which time he claimed to be the absolute owner
of said real estate.”
~ The defendant as his “further answer, affirmative de-
fense and cross-petition against the plaintiff” sets forth
his ownership of lots 1, 2, 8, and 4 in section 27, township
21 north, range 53 west; sets forth the alleged boundaries
thereof and the conditions of such lots and the changes
therein occasioned by the impounding of ths waters of the
North Platte river in large reservoirs constructed in the
state of Wyoming; and alleges that, ‘“as a result of the
changed condition of said river, the boundary between said
island and the land owned by this defendant * * * is now,
and since plaintiff became the owner of said island, has
been in dispute.” Defendant prays that the boundary be-
tween the land owned by plaintiff and the above described
land owned by defendant be ascertained, determined, and
be permanently established, and that plaintiff’s petition
be dismissed, and for other and further relief as may be
just and equitable.

To this answer and cross-petition plaintiff replied, ad-
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mitting the ownership of the lands described in paragraph
1 of defendant’s cross-petition; also admitting the con-
struction many years ago of large reservoirs in the state
of Wyoming; denying each and every allegation not in the
reply expressly admitted, and renewing the prayer as set
forth in his amended petition.

A trial of the issues thus joined was had, and the proof
of the parties to the action was received, on consideration
of which on July 23, 1941, the district court for Scotts Bluff
county found the allegations of plaintiff’s petition to be
true, and determined such issues as set forth in his an-
swer and in his cross-petition adversely to the contentions.
of the defendant. The court also adjudged that the defend-
ant had been guilty of repeated trespasses upon the lands.
of plaintiff, and had also “unlawfully dammed off and di-
verted and deflected channels and streams” as in plaintiff’s
amended petition set forth. That court also determined
and established the true boundary between the island
owned by plaintiff and described in his amended petition
and the lands of the defendant in section 27, township
21 north, range 53 west of the 6th P. M., and, as to the
lands situated south of the boundary line so determined
and established, quieted the title thereof in plaintiff. This
decree also enjoined any further trespasses by defendant
upon the lands so adjudged to be the property of plaintiff.
On July 25, 1941, defendant filed his motion for a new trial.
On September 23, 1941, defendant filed his further motion
for a new trial on the ground of newly discovered evidence.
These motions for a new trial were on January 15, 1942,
overruled by the district court, from which order this ap-
peal is prosecuted.

In this court appellant challenged the judgment entered
by the district court as unsupported by the pleadings, and
not sustained by the evidence; and, in addition, that the
trial court erred in the denial of defendant’s motion for a
new trial on the ground of newly discovered evidence.

In the instant case, however, the ownership of the island
and accretions thereto is properly alleged in plaintiff’s
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pleading, and the quieting of the title thereto constitutes
a part of the prayer of his petition. It further appears
that one of the primary objects of the litigation in the in-
stant case is to compel the removal of encroachments by
defendant upon and against plaintiff’s premises and to en-
join his repeated trespasses thereon, which involve only
as an incident the determination of the boundary line be-
tween the lands of each. Aborn v». Smith, 11 R. 1. 594;
Caleo v. Goldstein, 134 App. Div. 228, 118 N. Y. Supp. 859.
It also appears that the defendant in this suit in equity, as
his “answer and cross-petition” under section 384-301,
Comp. St. 1929, to determine a disputed boundary, con-
formed his pleadings to the requirement of that section,
and has asked as affirmative relief that the boundaries of
the disputed tract of land be established as set forth in his
answer and in his cross-petition. McDowell v. Carothers,
75 Or. 126, 146 Pac. 800. In addition, it further appears
that defendant in his answer specifically pleaded “open,
notorious and uninterrupted adverse possession” of a sub-
stantial portion of the locus in quo here in suit, and that
his answer and cross-petition contains appropriate prayer
for relief based on these allegations herein referred to.
The maxim of equity applicable to the situation thus
presented by the parties in their several pleadings is that
“Equity delights to do justice, and that not by halves.”
This embraces the well-established doctrine that, “When
equity once acquires jurisdiction it will retain it so as to
afford complete relief.” 21 C. J. 198,
’ It follows that, in view of the situation presented by the
pleadings, the defendant is precluded from objecting to
the jurisdiction of equity to fully determine the issues
joined thereby including the disputed boundary lines in-
volved. Further, also, defendant is precluded from chal-
lenging the sufficiency of plaintiff’s pleadings to support
the judgment entered by the district court in this cause.
It necessarily follows that the judgment entered in the in-
stant case, in view of the issuable facts contained and al-
leged in the pleadings, must be deemed to be fully support-
ed thereby.
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It appears fairly established by the record in this case
that in a state of nature the waters carried by the North
Platte river past Long Island were regularly subjected to
extreme fluctuation. Due to the sandy nature of its bed,
the terrain through which its course was situated, and: the
source of its supply, there annually occurred in this river
a season of high water and a season of low water. During
the flood water season, which usually occurred during the
months of June or July, the waters carried by this stream
covered the entire bed of the river between the north bank
thereof and the shores of Long Island, even “right up to
the tops of the banks.” During low water period the wa-
ters carried would gradually diminish in volume exposing
its bed of sand until only two channels remained, one south
of Long Island, the other, the larger and deeper channel
situated near and along and parallel to the north high
bank of the North Platte river at this point. Defendant’s
engineer who became acquainted with the North Platte
river first in 1893, testifying as a witness, says in part: -

“Q. When you first knew the river in this vicinity it was
as a boy? A. Yes, sir. * * * Q. At that time in times of
high water the river would be full from bank to bank?
A. Yes, sir. Q. They had dry years then sometimes? A.
Oh, yes, the same as they do now. Q. And there was also
dry seasons in the years? A. Yes, sir. Q. After the time
of the high water the water would commence going down
in the river? A. Yes, sir. Q. And it would no longer be
full from bank to bank? A. That's right. Q. So it was
only on occasions of extreme high water that was full
from bank to bank, isn’t that correct? A. Yes, sir. Q.
And then in normal times of water it would divide into
channels? A. Yes, sir, that is right. Q. So normally at
what we might call ‘mean water’ there was at least two
channels in the river, and probably more? A. Yes, sir.
Q. Then as the water got lower and lower the number of
channels that were flowing water would decrease? A. Yes,
sir. Q. Now, in the vicinity of Long Island, which is the
island in question, it is your recollection that in extreme
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low water it would get down to a channel on the north and
one on the south? A. Yes, it would. Q. That was what
would happen in extreme low water? A. Yes, sir.”

The district court, by its decree entered in this case, in
effect determined and fixed the true boundary line between
the lands of the parties to this litigation as the middle or
thread of the deep water channel as it existed in a state
of nature from time immemorial during periods of low
water immediately south and parallel to the north high
bank of the stream forming the south boundary of the
lands of defendant. This line is specifically described in
the decree entered. The title of the lands lying south of
this boundary is quieted in plaintiff, and defendant is per-
petually enjoined from damming up or diverting any of
the channels or streams of water on the lands of the plain-
tiff, and also enjoined from erecting dams, deflecting
works, or diversion works that will change the flow of wa-
ter in any of the streams in or on the plaintiff’s land south
of the boundary line as by the trial court fixed and deter-
mined. )

The parties to this litigation are in agreement that
grants of land bounded upon rivers carry with them the
exclusive right and title of the grantees to the center or
thread of the stream, unless the terms of the grant clear-
ly denote an intention to stop at the bank or margin of the
river. Haney v. Hewitt, 105 Neb. 746, 181 N. W. 861;
Wiggenhorn v. Kountz, 23 Neb. 690, 37 N. W. 603; Mc-
Bride v. Whitaker, 65 Neb. 137, 90 N. W. 966; Kinkead v.
Turgeon, T4 Neb. 580, 109 N. W. 744,

In this connection, this jurisdiction is committed to the
view: “Where title to an island in a nonnavigable stream
is conveyed to a grantee by government patent, and the
land so conveyed is bounded by the waters of such stream,
the grantee’s ownership carries with it the bed of the riv-
er to the center or thread of each surrounding channel.”
Higgins v. Adelson, 131 Neb. 820, 270 N. W. 502. See, also,
Wiggenhorn v. Kountz, supra.

One of our accepted texts on the law of water rights em-
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ploys this language: “The law of riparian rights grows
out of this exclusion of nonriparian owners because they
have no access to the water. The right of access is, in the
end, a determinative factor in all systems of water law.”
1 Wiel, Water Rights in Western States (3d ed.) 759.

In Horton v. Niagara, Lockport & Ontario Power Co.,
231 App. Div. 386, 247 N. Y. Supp. 741, it is stated, in part:

“In order to determine just where the center of the
channel is, it is necessary to determine what constitutes
such center line—the filium acquee, as it is so often called
in the older decisions. Plaintiffs contend that this line is
midway between the banks of the river at the ordinary
height of the water, without regard to the contour of the
channel. Defendant insists that the thread of the stream is
the line to which the water would finally recede, just be-
fore it entirely ran out or evaporated. That line would de-
pend upon the location of the low and deep parts of the
channel, which many times would be upon one border or
the other of the stream, and seldom, if ever, in its exact
geographical center,

“Water always seeks its lowest level. If the deepest part
of a channel is well to one side, and the equidistant rule is
applied, the riparian owner upon the shallow side would, in -
times of drouth, be shut off from access to the water which
is supposed to flow past his door, without trespassing up-
on the lands of his neighbor, as the exact middle of the
stream would be on dry land. In the very nature of things,
the thread or center of a stream must be the line which
would give to the owner upon either side access to the wa-
ter, whatever its stage might be, and particularly at its
lowest flow. Upon principle, therefore, it would appear
that the thread of a nonnavigable river is the line of the
water at its lowest stage. The weight of authority, in this
state at least, upholds such contention. Halsey ». McCor-
mick, 18 N. Y. 296; Child v. Starr, 4 Hill, 369, 380; Ex
parte Jennings, 6 Cow. 518; People v. Canal Appraisers,
18 Wend. 355; Micelli v. Andrus, 61 Or. 78, 89.”

We have, in effect, adopted the foregoing reasoning of
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the New York courts and have announced the rule appli-
cable in this state as follows: ‘“The thread or center of a
channel, as the term is above employed, must be the line
which would give the owners on either side access to the
water, whatever its stage might be, and particularly at its
lowest flow.” Higgins v. Adelson, supra.

The pleadings in this case admit that the plaintiff be-
came the owner of Long Island by mesne conveyances from
the original patentees. There is no contention that the
original patents here involved or any of the mesne con-
veyances through which plaintiff claims contained any pro-
visions denoting “an intention to stop at the bank or mar-
gin of the river.” It is obvious that the original patentees
of Long Island received title to the “thread of the stream”
as the meaning of that term is above determined.

As meeting a further contention of defendant, it may be
said that patents upon which plaintiff’s title is based em-
body and include in legal effect a call for the thread of a
stream as a boundary of the lands conveyed thereby. “A
specific call for the thread of a stream fixes the thread as
the boundary, and in case the stream has two channels
the thread of the main channel is the limit.” 11 C. J. S.
575, sec. 31.

It is true that at the time of the trial of this case in the
district court the principal channel between Long Island
and defendant’s lands in which the waters of the North
Platte river then flowed was situated south of the bound-
ary line as fixed by that tribunal. It is also true that the
construction of irrigation works and other projects of in-
ternal improvement has materially diminished the ordi-
nary flow of the North Platte river. But it also appears
from a fair preponderance of the evidence that the diver-
sion of the original main channel of this river from its
original location north of Long Island to its present situ-
ation was accomplished by.and through dams and diver-
sion works unlawfully constructed and unlawfully main-
tained by the defendant in the channels of the North Platte
river upon lands owned by plaintiff and without plaintiff’s
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consent, and that the changes of location thus made oc-
curred within ten years last past and within the statutory
period of limitations, and were wholly ineffective to alter
or change the boundary line as previously existing. Court-
er v. Lincoln Park, 101 N. J. Eq. 572, 138 Atl. 99,

The evidence as an entirety fails to sustain the defend-

ant’s claims of adverse possession as in his pleadings al-
leged. .
We are also unable to accept defendant’s contention that
the trial court erred in overruling defendant’s motion for
a new trial based on the ground of newly discovered evi-
dence. The facts relating to this subject disclosed by the
record invoke the application of the following rules: “A
motion for a new trial on the ground of surprise is prop-
erly overruled, where a request for a continuance for that
reason was not made at the trial,” and also, “Newly dis-
covered evidence is not a ground for a new trial, where
the exercise of due diligence before the trial would have
produced it.” Hahn v. Doyle, 136 Neb. 469, 286 N. W. 389.
See, also, Bonacorso v. Camden Fire Ins. Ass’n, 130 Neb.
203, 264 N. W. 442,

It follows that the decree and judgment as entered by
the trial court is amply sustained by the record, and, on
consideration thereof de novo, the same is, in all respects,
affirmed.

AFFIRMED.

GEORGE B. ALLEN, APPELLANT, V. IRA MILLER ET AL.,
APPELLEES,
6 N. W, (2d) 594

FiLED DECEMRBER 4, 1942. No. 31469.

1. Counties. Members of a county board are not ordinarily liable
to individuals for their official acts, unless they have wilfully or
negligently caused damage.

Statutes imposing liability for such official acts are in
derogation of the common law and must be strictly construed.

3. Officers. When a member of a county board is vested with dis-
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cretion, and required to exercise judgment in deciding matters
brought before him, he is usually given immunity from lability
to persons injured as the result of an erroneous decision, provid-
ed the action taken is within the scope of his authority, and
without malice or corruption.

4. Counties. A county commissioner acts quasi judicially in passing
upon a claim against the county whenever he is required to deter-
mine questions of fact and exercise his best judgment and dis-
cretion upon the evidence before him.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. A ffirmed.

Mazx Kier, for appellant. _
Flansburg & Flansburg and Peterson & Devoe, contra.

Heard before SIMMONS, C. J., Rosg, EBERLY, PAINE,
" CARTER, MESSMORE and YEAGER, JJ.

PAINE, J. v

This is a law action, brought by George B. Allen, one of
27 precinct assessors in Lancaster county, in his own right
and as assignee of the other 26 precinct assessors, to re-
cover damages from Ira Miller and Carl O. Johnson as a
majority of the members of the board of county commis-
sioners of Lancaster county. The alleged damages arose
because certain warrants, issued on claims duly allowed,
were withheld by the defendants from the plaintiff and his
assignors from June 4, 1940, when the claims were al-
lowed, until February 7, 1941, when the warrants were
finally delivered pursuant to a mandate of the supreme
court. The alleged damages sued for in this case consist
of the interest on each warrant between the dates men-
tioned. At the close of all the evidence, the trial court sus-
tained the defendants’ motion for a directed verdict, and
the jury were discharged and the action diSmissed.

The petition alleged that the defendants Ira Miller and
Carl O. Johnson were duly elected members of the board
of county commissioners of Lancaster county, and consti-
tuted a majority of said board, and that the American
Bonding Company of Baltimore, Maryland, and the Unit-
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ed States Fidelity & Guaranty Company were sureties for
the above named commissioners respectively.

Plaintiff alleged he was precinct assessor for the year
1940, and on June 4, 1940, his claim for services rendered
was allowed in the sum of $360, but that Ira Miller as
chairman refused to sign warrant for said claim, and said’
Miller and Johnson refused to deliver said warrant, and
wrongfully compelled the county clerk to withhold said
warrant from plaintiff until February 7, 1941, when an or-
der of the supreme court directed such payment. Plain-
tiff further alleged that, by reason of such withholding of
payment, he was damaged in the sum of $14.40, being in-
terest for the period June 4, 1940, to February 7, 1941,
and prayed judgment for said amount, with interest, costs
of suit and attorney’s fee.

Plaintiff then sets out in some 50 pages the detailed
claims of each of 26 other precinct assessors for similar
interest damages, which have been each duly assigned to
him, and all of whose claims for services were allowed, but
payment thereof was withheld by commissioners Miller
and Johnson, defendants, for said period of June 4, 1940,
to February 7, 1941, and plaintiff as assignee prays judg-
ment for the amount of interest in each case, with inter-
est, costs of suit and attorney’s fee.

The bonding companies filed answers, admitting the is-
suance of the bonds, but denying all other allegations, and-
the defendant Carl O. Johnson denied all allegations ex-
cept those specifically admitted, and alleged that all acts
by him performed in connection with the subject-matter
of plaintiff’s petition were performed by him in his offi-
cial capacity as county commissioner and were performed
in good faith.

The amended answer of Ira Miller alleged that at the
time the various claims of the precinct assessors were
filed-they failed and neglected to make out an itemized ac-
count giving the date of each day in which they were em-
ployed as precinct assessors, and to verify the same under
oath; that said claims sought the payment by Lancaster
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county of $5 for each 8-hour day allegedly worked by each
claimant, irrespective of the number of calendar days ac-
tually worked, whereas claimants were, by section 83-129,
Comp. St. 1929, entitled to a fee of only $5 a day for the
time actually and necessarily employed in the duties of
their office.

The answer alleged that on June 4, 1940, at a regular
meeting of the board of county commissioners, Ira Miller
voted against the allowance of such claims, and on the fol-
lowing day he served notice on the county commissioners
that he as a taxpayer intended to file an appeal from the
allowance of the claim of one Adolph Lebsack, whose claim
was similar to and involved the same.factual and legal
questions as all other claims in plaintiff’s petition, and
Miller informed the other members of the board of county
commissioners that said appeal was a test case to deter-
mine the legality of the claims of all precinct assessors of
Lancaster county, and said Ira Miller filed said appeal in
the district court for Lancaster county.

Plaintiff, in his reply to answer of Carl O. Johnson, sets
out that an appeal was taken in said cause to the supreme
court, which on December 13, 1940, entered its opinion,
found in State v. Miller, 138 Neb. 747, 295 N. W. 279,
wherein said court held that the act of the answering de-
fendants was void, ineffective and without the authority or
-discretion of said Carl O. Johnson and the board of county
commissioners of Lancaster county.

Plaintiff alleges that on January 23, 1941, judgment was
entered by the district court upon the mandate, and that a
peremptory writ of mandamus was issued by the district
court ordering the issuance and delivery of the said war-
rants.

It is alleged further by plaintiff that said judgments and
determination conclusively establish that the delivery of
warrants to plaintiff and his assignors was a mere minis-
terial duty, and did not involve the exercise of any discre-
tion, and that the defendant Carl O. Johnson had failed in
the performance of his ministerial duties; that said judg-
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ment is res adjudicata of all said issues and findings of fact.
A similar reply was filed to allegations of Ira Miller in his
amended answer.

At the conclusion of all the evidence, the defendants
moved for a directed verdict, and the court held that the
acts of defendants in attempting to secure a construction
and interpretation of the application of the statute involved
were quasi judicial and not ministerial, and the motions of
defendants were sustained, the jury discharged, and the
petition of plaintiff dismissed.

The former case of State v. Miller, 138 Neb. 747, 295 N.
W. 279, was constantly referred to in the trial of this case
in the district court and in the argument to this court. The
facts in the former case show that in 1940 the board of
commissioners of Lancaster county had Ira Miller as its
chairman, and Carl O. Johnson and Clinton Mitchell were
the other two members of the board of commissioners. The
precinct assessors of Lancaster county made assessments
of the personal property of individual taxpayers in 1940,
and filed their claims for services, and these claims were al-
lowed at a regular meeting of the county board, which was
on June 4, 1940. The claims total over $8,000. On June
11, 1940, which was one week later, without notice to any of
these .claimants, and at a regular meeting of the board of
county commissioners, the county board sought to recon-
sider its action which had been taken in regard to these
claims. But prior to that action no notice was given to the
claimants that the county board had fixed a certain time to
reconsider its action of June 4 in allowing the claims, al-
though each claimant received a letter from the county
clerk advising him of the action taken.-

It appeared to the objecting members of the county board
that, under sections 77-1608 and 77-1612, Comp. St. 1929,
precinct assessors shall receive only $5 a day for perform-
ing the duties of their office, whereas the claims had been
filed on the basis of $5 for each eight hours the precinct as-
sessor had worked, which the defendants claimed made the
claims some $2,000 excessive. However, the merits of that
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contention were not decided by this court, which held in
State v. Miller, 138 Neb. 747, 295 N, W. 279:

“A county board may, under the provisions of section 26-
122, Comp. St. 1929, once reconsider its action on the allow-
ance of a claim, upon due notice to interested parties.

“A reconsideration of the allowance of a claim by the
county board without first fixing a time for a hearing there-
on, and giving due notice thereof to interested parties,
where notice has not been waived, is without jurisdiction
and void.” 4

From an examination of the above case, it appears that
the question of the proper basis of pay for precinct asses-
sors was not raised nor discussed by this court in this opin-
ion, which considered only the failure to give sufficient no-
tice before reconsidering claims once allowed.

Constant reference is made in the bill of exceptions and
in the argument of counsel to the Lebsack case. It appears
from the record that Ira Miller, not as a member of the
county board but as a taxpayer, appealed a case against
Adolph Lebsack, one of the precinct assessors, for the pur-
pose of determining whether the county board was justi-
fied in paying $5 for a day of but eight hours’ work. This
action was pending in the district court for Lancaster
county for more than eight months. The opinion of the
supreme court in the case of State v. Miller, 138-Neb. 747,
295 N. W. 279, was released on December 13, 1940, which
directed that a peremptory writ of mandamus issue to the
members of the county board and the county clerk com-
manding them to deliver said warrants which had been
held up. Thereafter the Lebsack case was tried in the dis-
trict court and determined in favor of Lebsack, from which
decision Ira Miller, acting as a taxpayer, and having per-
sonally paid the costs up to that time, took no appeal, all
of the other precinct assessors having at that time received
their warrants,

Ira Miller has insisted that the claims were not itemized
or made out according to law. But our court has said:
“Though the claim was not, perhaps, in strict compliance
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with the law, nevertheless, under our decisions, the board
was vested with jurisdiction, regardless of the irregular-
ity of the form in which the claim was presented.” Bart-
lett v. Dahlsten, 104 Neb. 738, 178 N. W. 636.

The issue before the court in the case at bar may be
narrowed down to the question whether Johnson and Mil-
ler, in voting to hold up the delivery of these several war-
rants, were performing a ministerial act, in which no dis-
cretion is involved, or whether it was a judicial act.

Doubtless these members of the county board acted with
caution in allowing these large claims filed by these pre-
cinct assessors, for the reason that there is a special stat-
ute relating to these particular bills, which reads: ‘“Any
county board, allowing bills of precinct assessors in cases
where the provisions of this section have not been complied
with, shall be liable on their bonds for amount of same.”
Comp. St. 1929, sec. 77-1608. They were required to de-
termine the actual legal number of days worked and then
apply the statutory rate of pay to such days, the statutes
reading: ' }

“The compensation of the county deputy assessor and
the precinct assessor shall be five dollars per day for the
time actually and necessarily employed in the discharge of
their duties.” Comp. St. 1929, sec. 33-129.

“Precinct assessors shall make out their accounts in de-
tail, giving the date of each day which they shall have
been employed, which account they shall verify under
oath.” Comp. St. 1929, sec. 77-1608.

In the early case of Brock v. Hopkins, 5 Neb. 231, an ac-
tion was brought against the clerk of the district court for
Otoe county for mnegligently and carelessly taking insuffi-
cient security for stay of execution. Chief Justice Lake was
of the opinion that the clerk of the district court does not
come within the class of judicial officers who are exempt
from liability for damages resulting generally from their
acts, but is a ministerial officer, and if he exercises a rea-
sonable degree of care in the performance of his duty he
is not liable unless he has wilfully, carelessly or negligent-
ly caused damage.



476 NEBRASKA REPORTS [VoL. 142
Allen v. Miller

The case of Hansen v. Cheyenne County, 139 Neb. 484,
297 N. W. 902, involved the offer of a county surveyor to
present mileage claims to the county board for 5 cents
a mile instead of the 10 cents allowed him by statute, and
this court held that it was contrary to public policy and
void for a public officer to agree to perform services for
less than the compensation fixed by law. It was held that
the ascertainment of the number of miles traveled pre-
sented to the county board a question for judicial determi-
nation, but that thereafter ascertaining the total amount
of the bill by using the rate fixed by law per mile was a
ministerial act.

Members of a county board are not ordinarily liable to
individuals for their acts in connection with their official
powers and duties, for such official acts are not performed
in an individual capacity, and statutes imposing liability
therefor are in derogation of the common law and to be
strictly construed. See 20 C. J. S. 881, sec. 97.

“Where an officer is invested with discretion and is em-
powered to exercise his judgment in matters brought be-
fore him he is sometimes called a quasi judicial officer, and
when so acting he is usually given immunity from liability
to persons who may be injured as the result of an erro-
neous decision, provided the acts complained of are done
within the scope of the officer’s authority, and without
wilfulness, malice, or corruption.” 22 R, C. L. 485, sec.
163. ‘

“County commissioners act quasi judicially in passing
upon claims against the county, whenever their action is
not merely a formal prerequisite to the issuance of a war-
rant, but involves the determination of questions of fact,
upon evidence or the exercise of discretion in ascertaining
or fixing the amount to be allowed.” Mitchell v. County
of Clay, 69 Neb. 779, 96 N. W. 673. See, also, Red Willow
County v. McClain, 123 Neb. 209, 242 N. W, 423.

It appears in the instant case that the problem present-
ed to the county board was to decide a disputed question .
of what was meant by a day, which might be a day of eight
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hours, as in some labor contracts, or a calendar day, and
this was definitely a judicial question for the board to de-
termine. The members of a county board are not person-
ally liable for damages occasioned by the exercise of their
judicial powers except under certain conditions.

The defendants, who were two members of the county
board, and a majority thereof, seriously disputed the basis
upon which precinét assessors claimed compensation for
their work. The claims having been allowed, these defend-
ants attempted to take action for a reconsideration there-
of, and this court held they failed to give the proper no-
tice, which did not mean there might not be grounds for
a reconsideration on the merits. A case was appealed, and
pending that appeal upon this doubtful question the war-
rants were undelivered, and the precinct assessors brought
this action to compel these two defendants to pay as dam-
ages the interest accruing during the time this judicial
construction of a statute was being submitted to the courts
for solution.

This court agrees with the trial court in finding that the
question of how a certain statute should properly be con-
strued by the county board was not a ministerial act, but
was clearly a quasi judicial act, and for the delay in reach-
ing a solution through the courts the defendants cannot
be held liable for the interest on the county warrants held
during such delay.

' AFFIRMED.

CHARLES M. THOMSON, TRUSTEE, APPELLANT, V. NEBRASKA
STATE RAILWAY COM MISSION, APPELLEE.
6 N. W. (2d) 607

FiLED DECEMBER 4, 1942. No. 31449,

1. Public Service Commissions. “On an appeal to the supreme court
from an order of the railway commission administrative or legis-
lative in nature, the only questions to be determined are whether .
the railway commission acted within the scope of its authority
and if the order complained of is reasonable and not arbitrarily
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made. Where the action of the railway commission is not un-
reasonable or arbitrary and does not exceed its powers or violate
a rule of law, this court will not interfere with its findings of
fact for the reason that they involve administrative and legisla-
tive rather than judicial questions.” Furstenbery v. Omaha & C.
B. Street R. Co., 132 Neb. 562, 272 N. W. 756.

2. Railroads. The matter of time necessary to be devoted to the
performance of duties by an agent of a railroad is a matter of
importance in determining whether or not the railway commis-
sion acted arbitrarily and unreasonably in denying an application
for the discontinuance of an agency.

Historically and legally a common carrier, in addition
to being a commercial and transportation enterprise for profit,
is a public service facility with duties owing to the domain it
traverses, and to the people resident and commercially engaged
in the areas tributary to the carrier, and the necessities, require-
ments and convenience of the tributary areas must be considered
and reasonably protected.

While income of a railroad station is an element to be

considered in determining whether or not an agency shall be dis-

continued, it is not in itself controlling. It must be considered
along with all other elements bearing upon reasonableness under
all the disclosed conditions.

The ruling of the railway commission or of this court

on the question of discontinuance of an agency at any given time

does not amount to an adjudication for the future. It is only a

judgment on the condition presented by the application and re-

lates only to the time and conditions presented.

APPEAL from the Nebraska State Railway Commission.
Reversed, with directions.

Wymer Dressler and Robert D. Neely, for appellant.

Walter R. Johnson, Attorney General, and Edwin Vail,
contra.

Heard before SiMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

YEAGER, J.

This is an appeal by Charles M. Thomson, trustee of the
property of Chicago & Northwestern Railway Company,
appellant, from an order of the Nebraska state railway
commission, appellee, denying the appellant authority to
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discontinue the service of an agent at Emmet, Holt coun-
ty, Nebraska, a station on the line of the Chicago & North-
western Railway Company, and to substitute therefor a
caretaker.

The substance of the reason for the application to dis-
continue the service of the agent at this point is a claim
that the business of the station and the convenience of
shippers do not justify the cost of retaining an agent at
this point, and that the order appealed from is arbitrary,
unreasonable, null and void, and deprives the carrier of
its property without due process of law under the state
and federal Constitutions. It is pointed out that the cost
of maintaining an agent is approximately $1,600 a year,
whereas the cost of a caretaker would involve only the fur-
nishing of living quarters in the station with heat, water
and light.

On appeal from an order of the state railway commis-
sion, the function of this court is to determine the ques-
tions of whether or not the action was unreasonable or ar-
bitrary, and whether or not it exceeded any powers or vi-
olated any rule of law. The rule is stated in Furstenberg
v. Omaha & C. B. Street R. Co., 132 Neb. 562, 272 N. W.
756, as follows:

“On an appeal to the supreme court from an order of
the railway commission administrative or legislative in
nature, the only questions to be determined are whether
the railway commission acted within the scope of its au-
thority and if the order complained of is reasonable and
not arbitrarily made. Where the action of the railway
commission is not unreasonable or arbitrary and does not
exceed its powers or violate a rule of law, this court will
not interfere with its findings of fact for the reason that
they involve administrative and legislative rather than ju-
dicial questions.”

We direct our attention first to a determination of rea-
sonableness of the order, and for this purpose it has be-
come necessary to examine the evidence adduced by the
parties relating to this matter.
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The record discloses, among other things, that Emmet
is 2 village in Holt county, Nebraska, with an advertised
population of 89 inhabitants. It is situated on the line of
the appellant and also on state highway 20, which is a
main east and west arterial highway. It is 8.2 miles west
of O'Neill and 9.8 miles east of Atkinson, which places are
also on the line of the railroad. The trade territory of
Emmet is estimated to extend 5 miles east, 6 miles west,
25 miles north and 25 miles south. The north half of the
territory is generally devoted to farming and the south
half to live stock production. The important products for-
warded from the station at Emmet have been hay, grain,
grass seed, cattle and hogs. The important products re-
ceived have been coal, feed, gasoline, fuel oil, oil, potatoes,
kerosene, cottonseed cake, asphalt, cattle, sheep, oil meal,
agricultural implements and flour. The major portion of
the shipments have been carload lots. In 1937, 299 car-
loads were forwarded; in 1938, 135; in 1939, 30; in 1940,
26; and from January to November, 1941, 61. In 1937,
17 carloads were received; in 1938, 25; in 1939, 16; in
1940, 83 ; and from January to November, 1941, 18. Ship-
ments forwarded from Emmet in less than carload lots for
1937 were 15; 1938, 7; 1939, 2; 1940, 16; and from Jan-
uary to April, 1941, 4. Shipments received at Emmet in
less than carload lots for 1937 were 236; 1938, 176; 1939,
202; 1940, 176 ; and from January to April, 1941, 75,

Computation based on these items shows 567 inbound
and outbound shipments were handled through this sta-
tion in 1937; 343 in 1938; 250 in 1939; 251 in 1940; from
January 1, 1941, to December 1, 1941, 79 carload ship-
ments; and from January 1, 1941, to May 1, 1941, 79 less
than carload shipments. No information is furnished as
to less than carload shipments from May 1, 1941, to Oc-
tober 1, 1941. We have therefore a record of a total of
158 shipments for the period covered in 1941.

It will readily be observed that in no full year set fortn
in the analysis, except 1937 and 1938, was the agent called
on to perform service in connection with forwarding and



VoL. 142] SEPTEMBER TERM, 1942 481

Thomson v. Nebraska State Railway Commission

receiving freight as often as once per working day even
assuming that each carload represented a separate ship-
ment, and this application must be considered in its rela-
tion to freight shipments since the matter of passenger
service was neither presented nor considered.

While it is not conclusive, we think the matter of .time
necessary to be devoted to the performance of duties by
the agent is of very considerable importance in determin-
ing whether or not the commission acted arbitrarily and
unreasonably in denying the application to discontinue the
agency at Emmet. If this were the only consideration we
could not hesitate to say that there was no justification
for the retention of this agency. It would not be reason-
able to require the carrier to pay the prevailing wage for
. an agent for the small amount of service required.

Historically and legally a common ecarrier, in addition
to being a commercial and transportation enterprise for
profit, is a publiec service facility with duties owing to the
domain it traverses, and to the people resident and com-
mercially engaged in the areas tributary to the carrier.
The necessities, requirements and convenience of the trib-
utary areas must be considered and, moreover, reasonably
protected.

This application considered in this light brings us to
the very definite conclusion that necessity does not require
the maintenance of an agent at Emmet. The evidence is
conclusive on the proposition that all of the essential serv-
ice now furnished by an agent may be supplied by a care-
taker, however, with a degree of inconvenience.

If abandonment is allowed, no physical facility will be
abandoned or changed and no essential service discontin-
ued. The important inconveniences will be that no paper
work may be done at Emmet, no freight bills for either
" incoming or outgoing freight may be paid there, registra-
tion of complaints will have to be made elsewhere, in-
coming freight bills will have to be either prepaid or re-
ceived at an adjacent station where there is an agent, and
cars for loading will have to be ordered direct by the ship-
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per or through the caretaker by telephone. There are per-
haps other inconveniences, but these are the most import-
ant ones. Subject to these inconveniences business would
continue as usual at this station.

Taking into consideration the amount of service re-
quired of an agent, the saving to be effected by substitu-
tion of a caretaker, the limited amount of shipping, the
fact that no essential shipping service is discontinued, and
the prospective inconvenience to the few shippers con-
cerned, we conclude -that the railway commission acted ar-
bitrarily and unreasonably in denying the application to
discontinue the employment of an agent at Emmet and to
substitute a caretaker.

1t is substantially urged that the income of the station
for freight charges results in profit to the carrier and
therefore the agency ought not to be discontinued. Of
course this is an element to be considered along with all
other elements, but assuming that the station is highly
profitable to the carrier we know of no rule of law or rea-
son which requires the expenditure of earnings from a
particular community in that community contrary to the
requirements of reasonable service. We, however, do not
so assume and we cannot so conclude from the evidence
adduced. We could not arrive at a safe and satisfactory
conclusion on this proposition without having before us an
analysis and accounting of all matters pertaining to oper-
ation of this carrier as a system.

It is also urged that with the contemplated increase in
railroad transportation this agency should not be discon-
tinued. This argument is purely prospective and specu-
lative and can have no force or influence here. It may well
be said that the ruling on this question by the railway
commission or this court does not amount to an adjudica-
tion for the future. It is only a judgment on the condi-
tion presented by the application. If future conditions
shall require restoration of an agency that matter may be
taken care of by proper order in due course at the proper
time and as the occasion requires. Thomson v. Nebraska
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State Rathvay Commaission, 141 Neb. 697, 4 N. W. (2d)
756,

The order of the railway commission is reversed and
the cause remanded, with directions to the railway com-
mission to enter an order allowing a discontinuance of dn
agency at Emmet, Nebraska, and allowing the substitution
of a caretaker in accordance with the application of the

appellant,
REVERSED.

JOHN L. CLARK, APPELLEE, V. STATE FARMERS INSURANCE
COMPANY, APPELLANT.
7N. W. (2d) 71

FiLEp DECEMBER 11, 1942. No. 31420.

1. Insurance. The second sentence of section 44-322, Comp. St.
1929, means that a breach of a warranty or a condition which ex-
ists at the time of a loss and contributes to a loss may avoid the
policy or enable the insurer to avoid liability. It has no appli-
cation to a breach which could only arise after a loss has oc-
curred.

The statute relates to the question of a recoverable loss
and not to the question of procedure to be followed in collecting
for the loss after it has occurred.

The statute does not deny an insurer the right to rely
upon conditions of a policy which the insured is required, as a
condition of recovery, to perform after the loss has occurred.

ApPPEAL from the district court for Douglas county:
WILLIAM A. DAY, JUDGE. Reversed.

Abrahams, Frenzer & Hills, for appellant.
Joseph B. Fradenburg and Henry G. Peterson, contra.

Heard before SIMMONS, C. J., EBERLY, CARTER, MESS-
MORE and YEAGER, JJ. .

SimMoNs, C. J.

This is a suit upon an “Assessment Association Policy”
of insurance, to recover the sum of $700 for loss of house-
hold goods by fire. At the close of plaintiff’s case in chief,
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defendant moved that a verdict be directed for it or in the
alternative that the jury be discharged and judgment en-
tered for it. The plaintiff then moved for a directed ver-
dict. Defendant then, notwithstanding its motion, “re-
served the right to introduce testimony.” Plaintiff had
not offered his policy in evidence. It was then stipulated
that a copy of a policy offered in evidence on cross-exam-
ination contained all of the provisions of plaintiff’s poliey.
Defendant then withdrew its reservation and renewed its
motion. The court considered the matter as having been
submitted to it, the jury were discharged, the court found
generally in favor of plaintiff and rendered judgment for
the plaintiff against the defendant for $700 principal sum
and $35 interest. Defendant appeals.

The facts of this case are not in dispute so far as the is-
sue here presented is concerned.

The policy of insurance was issued to plaintiff in 1931.
He put it in his box at a bank in Valley, Nebraska, where
it thereafter remained until 1940 without plaintiff exam-
ining it. Payments of assessment were made on state-
ments sent plaintiff by the defendant.

Plaintiff had a loss in 1934 on some live stock, and had
at least one other loss by lightning at a time not stated.
Without examining his policy he filed notice and proof of
loss in those instances and payments were made.

October 3, 1936, fire destroyed his house and household
goods. In October, 1940, defendant wrote the plaintiff
suggesting changes in the coverage of his policy to include
new types of machinery, etc., and advised plaintiff of his
then coverage, including ‘700 household goods.” Plaintiff
went to the bank, got his policy, went to defendant’s of-
fice, talked to a lady there, told her he had had a loss of
his household goods some three or four years before and
asked “was there any chance of recovering?’ She said
“Qhe didn’t think so.” He left his old policy to be ex-
changed for a new one with different coverage. Plaintiff
never filed a formal proof of loss. never talked about the
loss with the defendant’s secretary and never gave the de-
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fendant notice of loss, other than as recited herein. The
evidence sustains the amount of the judgment if plaintiff is
entitled to recover in any amount.

Plaintiff filed his petition April 3, 1941, and the case
was tried February 3, 1942,

In his petition plaintiff alleged the issuance of the pol-
icy covering his household goods for the sum of $700
against loss or damage by fire, the payment of the pre-
miums, that he does not have the policy, that defendant
knows. its conditions and terms, his loss, and that he failed
to file notice of claim and proof of loss for the reason that
he “overlooked the existence of the policy and had mno
knowledge thereof until several years later,” that the fail-
ure to give notice and file proof of loss did not contribute
to the loss nor place the defendant “in any worse posi-
tion.”

Defendant denied generally; admitted the issuance of
the policy, the coverage in the amount claimed, and that
notice of claim and proof of loss were not given. Defend-
ant alleged that the policy contained provisions that the
defendant should not be held to have waived any of its
provisions; that the loss “shall not be payable until sixty
days after the notice * * * proof of the loss herein re-
quired shall have been received” by the defendant; that
“no suit or action on this policy * * * shall be sustained
* % % yntil the insured fully complies with all of the con-
ditions and requirements of this policy;”’ that “the insured
shall give immediate notice in writing * * * of any loss
* % % gha]l protect the praperty * * * make complete in-
ventory stating the cost and quality of each article, the
amount claimed thereon within sixty days after loss;” that
the insured shall render a sworn statement covering a va-
riety of matters as to the value, title, condition, ete., of the
property and loss claimed to have been sustained; and that
an estimate of loss sustained shall be made by the defend-
ant and insured and the sum for which defendant is liable
was to be paid sixty days after ‘“due notice, ascertainment
or estimate and satisfactory proof of loss” had beén re-
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ceived by defendant. Defendant, alleging that these re-
quirements had not been complied with, states that they
are conditions precedent to recovery, and that plaintiff has
been guilty of laches and negligence and is barred from
recovery. Defendant further alleges that, because of the
failure of the plaintiff to give the notice and file the proofs
of loss, it was prevented from investigating the fire, as-
certaining the cause and amount of the loss, and otherwise
protecting itself under the terms of the policy.

The policy admitted in evidence sustained the allega-
tions of the answer. No reply was filed.

It is apparent that, if the policy is to be enforced as
written, plaintiff is not entitled- to recover.

Defendant contends that the giving of such notice and
proof of loss are a condition precedent to recovery upon
the policy, and that plaintiff may not maintain this action
because of his failure to furnish such notice and proof.

To sustain its position defendant cites McCann v. Aetna
Ins. Co., 3 Neb. 198; German Ins. Co. v. Fairbank, 32 Neb.
750, 49 N. W. 711; Western Home Ins, Co. v, Richardson,
40 Neb. 1, 58 N. W. 597; Campbell v. Columbia Casualty
Co., 125 Neb. 1, 248 N. W. 690; Haack v. Midwest Life
Ins. Co., 131 Neb. 501, 268 N. W. 360; Thomas v. Pruden-
tial Ins. Co., 131 Neb. 274, 267 N. W, 446; 26 C. J. 469;
29 Am. Jur. 824, sec. 1100.

Plaintiff in his brief states that the last three of our de-
cisions above cited are actions upon different types of pol-
icies and were governed by section 44-604, Comp. St. 1929,
and that those cases are not in point. As to the first three
decisions cited, plaintiff states that they were decided be-
fore the passage of section 44-322, Comp. St. 1929, in 1913,
that they correctly reflected the law of the state of Nebras-
ka at the time they were announced, but that the statute
above cited makes them inapplicable at the present time.

Our inquiry then is here directed to the questions of
whether or not the statute relieves plaintiff of the require-
ment that he prove notice and proof of loss as a condition
precedent to recovery of benefits under the policy. The
statute in full is as follows:
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“No oral or written misrepresentation or warranty made
in the negotiation for a contract or policy of insurance by
the insured, or in his behalf, shall be deemed material or
defeat or avoid the policy or prevent its attaching unless
such misrepresentation or warranty deceived the company
to its injury. The breach of a warranty or condition in
any contract or policy of insurance shall not avoid the
policy nor avail the insurer to avoid liability unless such
breach shall exist at the time of the loss and contribute to
the loss, anything in the policy or contract of insurance
to the contrary notwithstanding.” Comp. St. 1929, sec.
44-322.

It is not here contended that there was any misinterpre-
tation or warranty made by the plaintiff (insured) in the
negotiation for the policy of insurance upon which this
suit is based. Clearly the first sentence of the section has
no application to this situation. The defendant did not
here seek to avoid the policy, but rather sought to avoid
liability on the policy because the insured had not com-
plied with a condition precedent to suit thereon.

The second sentence means that a breach of a warranty
or condition which exists at the time of a loss and contrib-
utes to the loss may avoid the policy or enable the insurer
to avoid liability. The sentence relates to those breaches
which exist “at the time of the loss.” It does not relate
to a breach of the terms of a policy which could only arise
after the loss has occurred. It does not deny the insurer
the right to rely upon the conditions of its policy which
the insured is required to perform as a condition of recov-
ery after the loss has occurred. It relates to the question
of a recoverable loss and not to the question of procedure
to be followed in collecting for the loss after it has oc-
curred. Clearly a notice of loss and proofs of loss can
only be given after the loss has occurred.

To construe the statute as plaintiff contends would be
to hold that an insurance company could not rely upon any
conditions of its contract as a matter of defense unless it
be able to show that a breach existed at the time of and
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contributed to the loss. To so hold would be to declare
many standard provisions of insurance contracts inoper-
ative.

The state of Texas has a somewhat similar statute. Its
court in a series of decisions has held that their act refers
only to those warranties and provisions in policies the
breach of which might contribute to or bring about a fire
loss. Philadelphia Underwriters Agency of Fire Ins. Ass'n
v. Driggers, 111 Texas, 392, 238 S. W. 633.

Section 44-322, Comp. St. 1929, does not relieve an in-
sured of the duty of giving notice and proof of loss to an
insurer before a suit for the recovery of benefits under a
fire policy may be maintained.

It appears to be conceded here that defendant is a do-
mestic assessment association. Section 44-905, Comp. St.
1929, provides: “Every member of such association who
may sustain loss or damage shall, as soon as practicable,
thereafter, notify the secretary thereof stating the amount
of damage or loss claimed.” The record here is that, while
the plaintiff knew the secretary of the association, he nev-
er at any time gave him the notice called for by this pro-
vision. The conversation with the unidentified lady in
defendant’s office did not purport to be a statement of the
“loss claimed.” This provision of the statute was a part
of the same act passed.in 1913 (Laws 1913, ch. 154) that
contained the provisions which are now section 44-322,
supra, upon which plaintiff relies. To -accept plaintiff’s
construction of section 44-322 would be to hold that com-
pliance with section 44-905 was not required. Effect, if pos-
sible, must be given to both provisions of the act.

We have examined the cases cited by plaintiff of Mur-
phy v. Travelers Ins. Co., 141 Neb. 41, 2 N. W. (2d) 576;
Security State Bank v. Aetna Ins. Co., 106 Neb. 126, 183
N. W. 92: George v. Aetna Casualty & Surety Co., 121 Neb.
647, 238 N. W. 36; Newman v. National Union Fire Ins.
Co., 122 Neb. 94, 239 N. W, 464; Mayfield v. North River
Ins. Co., 122 Neb. 63, 239 N. W. 197; Westchester Fire
Ins. Co., v. Norfolle Bldg. & Loan Ass'n, 14 Fed. (2d) 524;
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Weiner v, Aetna Ins. Co., 128 Neb. 575, 259 N. W. 507;
Ware v. Home Mutual Ins. Ass'n, 135 Neb. 329, 281 N. W.
617. Clearly these cases do not determine the question
here presented.

The trial court erred in entering judgment for the plain-

tiff. The motion of the defendant should have been sus-
tained.

The judgment of the trial court is reversed and the cause

remanded, with directions to proceed in accord with this
opinion.

REVERSED.

EDWARDS S. GOODRICH ET AL., APPELLANTS, V. LUTHER

o2

BONHAM ET AL., APPELLEES.
6 N. W. (2d) 788

FILED DECEMBER 11, 1942. No. 31472.

Wills. In the construction of wills, the basic rule is that the tes-
tator’s intent must be determined from the language used in the
will, and, when so ascertained, that intent must be given effect,
if it is not contrary to law.

In construing a will, it is presumed that the testator in-
tended to disposg of his entire estate, unless the contrary is ap-
parent from the will itself.

The policy of the law being to favor the early vesting
of estates, where a will does not show a contrary intention, a re-
mainder will not be held to be contingent, if it can reasonably be
held to be a vested remainder.

Remainders. Where the remainderman is ascertained, a vested
remainder is distinguished by the certainty of the right of fu-
ture possession or enjoyment, and not the certainty of possession
or enjoyment if the remainderman lives until the determination
of the preceding estate.

Wills. The words “upon the death of,” as used in the will here
construed, define the time when the enjoyment of the estate in
remainder begins, and do not mean that the remainder estate
shall not vest until the death of the holder of the life estate.

APPEAL from the district court for Jefferson county:

CLoYDE B. ELLIS, JUDGE. Affirmed.
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W. J. Moss and Melvin Moss for appellants.
Hartigan & Skultety, contra.

Heard before SiMmMons, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

SIMMONS, C. J.

In this action plaintiffs, as heirs of a testator, seek to
have a will construed; to have a judgment declaring them
to be the owners of certain real estate; to have title quiet-
ed as against a deed of record; and to have an accounting
of rents and profits. The trial court sustained a demur-
rer to their petition. Plaintiffs appeal. We affirm the
judgment of the trial court. ]
" Plaintiffs’ petition alleges, in detail, the following facts:
Edwards E. Goodrich made his will on April 27, 1908.
There are eight paragraphs in the instrument. First, the
usual direction for the payment, out of personal property,
of funeral and administration expenses and debts. Second,
a devise to his wife of the family homestead. Third, a cash
bequest to his daughter.

Fourth. “I give, bequeath and devise to my son Leonard
W. Goodrich the following described real estate * * * (city
lot, involved in this litigation, and two pieces of farm
land) in trust for the uses and purposes hereinafter speci-
fied, that is to say, said Leonard W. Goodrich shall out of
the income arising from said real estate, pay the taxes and
insurance and keep the same in the proper state of repair,
and shall pay to my beloved daughter * * * all of the
residue of the rents, profits, and income of said real estate
as long as she shall live. Upon the death of said daughter,
title to said lot * * * ghall vest in fee simple in my son,
Leonard W. Goodrich. In case my said son shall die be-
fore the death of my said daughter, I hereby authorize the
proper court to appoint some suitable person as such trus-
tee, for the purpose of continuing said trust, as hereinbe-
fore created, during the life of my said daughter. Upon
the death of my said daughter, if the oldest living child of
my said son shall have attained the age of thirty-five years,
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it is my will that said * * * (farm land) shall go to all
of the then living children of my said son, in fee simple,
share and share alike, and said trust shall thereupon end;
but if at the death of my said daughter, the oldest living
child of my said son shall be less than thirty-five years of
age, said trust shall continue as to said * * * (farm land),
and the net income and profit of the same shall be devoted
to the education and maintenance of the children of my
said son, until the oldest of said children shall attain the
age of thirty-five years, at which time said real estate * * *
(farm land), shall go to all of the then living children of
my said son, in fee simple, and the control, management
and trust of my said son therein shall cease and end.”

Fifth. “I further give, bequeath and devise to my son,
Leonard W. Goodrich, all the residue and balance of my
property both real and personal, not hereinbefore disposed
of,” with a proviso, made a lien upon the real estate, that
he should pay his mother $25 a month during her lifetime.
Sixth. In the event of the wife’s death prior to the testa-
tor the homestead was to become the property of the son.
Seventh. “In case my said son Leonard W. Goodrich shall
die in my lifetime, I direct that his share shall not lapse, but
that the same shall be paid to his children, share and share
alike.” Eighth, appointed the son as executor.

The testator died March 1, 1911, and his will was duly
admitted to probate April 19, 1911, Leonard W. Goodrich
was appointed and qualified as both executor and trustee
under the will. The estate was appraised for inheritance
tax purposes at $66,900. The estate was closed and he was
discharged as executor January 21, 1926. He continued
as trustee until his death on June 5, 1928.

No application was made for the appointment of a suc-
cessor-trustee, but after the death of Leonard W. Goodrich
the daughter took possession of the property and assumed
the duties of successor-trustee. She died October 11, 1940.
The defendant Friesen became a tenant of the property
under the daughter, and has since her death claimed to oc-
cupy the premises as tenant of the defendant Bonham.
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September 15, 1922, Leonard W. Goodrich was adjudged
a bankrupt. In the bankruptcy proceedings he scheduled
as real estate owned by him the “reversionary interest” in
the lot in suit. The defendant Luther Bonham purchased
the interest of Leonard W. Goodrich in the property from
the trustee in bankruptcy, and received a deed therefor,
which was recorded March 13, 1923.

Leonard W. Goodrich died leaving as his only heirs the
plaintiffs in this action and the defendant Catherine Good-
rich Wilson. The daughter died without issue leaving the
same parties as her only heirs at law. Plaintiffs allege that
any interest which Leonard W. Goodrich had in this lot
“was a contingent remainder” and that when he died, pri-
or to his sister’s death, his interest therein lapsed, and the
plaintiffs and the defendant Wilson became the owners in
fee simple of the property and entitled to the possession.
Plaintiffs further allege that at the time said remainder
lapsed the plaintiffs and the defendant Wilson were the
only heirs at law of Edwards E. Goodrich, and that as such
they inherited the fee simple title to the lot from him.

Plaintiffs pray for a decree that the life estate of the
daughter has terminated, that plaintiffs and defendant
Wilson be decreed to be the only heirs at law of Edwards
E. Goodrich, that any interest of Leonard W. Goodrich be

- decreed to have failed, lapsed and terminated; that it be
decreed that the fee simple title vested in the plaintiffs and
the defendant Wilson as of the death of the daughter; that
the title to said premises be quieted in them, and that the
defendant Bonham be required to account for rents and
moneys received; that Bonham and Friesen be enjoined
from claiming any interest in the property and that Frie-
sen be required to pay a reasonable rental for the property
since the daughter’s death,

To the above petition the defendant Bonham demurred
for the reason, among others, that the petition did not state
a cause of action. The trial court sustained the demurrer,
and the plaintiffs elected to stand on their petition. Upon
motion of defendant Bonham the petition was dismissed.
Plaintiffs appeal.
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The decision here turns upon the question of what title,
if any, Leonard W. Goodrich, as an individual, received to
this property under the will of Edwards E. Goodrich. That
question requires a construction of the will. Plaintiffs here
contend that the testator intended that the “fee simple”
title to said lot should vest in the son only in the event that
he outlive the daughter, and, he not having done so, the ti-
tle passed to the heirs of Edwards E. Goodrich upon the
death-of the daughter. They further contend here that “It
can make no difference whether the provision for the son is
a contingent remainder (which they allege it to be in their
petition), or a condition precedent, or a vested defeasible
remainder, because in any event his interest therein per-
ished by his death before that of his sister.” The defend-
ant Bonham contends that the remainder estate vested un-
conditionally in Leonard W. Goodrich at the time of the
death of his father, as testate property.

This court has long followed certain rules for the con-
struction of wills in this state. -

The basic rule is that the testator’s intent must be deter-
mined from the language used in the will, and, when so as-
certained, that intent must be given effect, if it is not con-
trary to law.

“There is a presumption that a testator intended to dis-
pose of his entire estate and not to die intestate either as
to the whole or as to any part thereof, and where a pro-
vision of a will is fairly open to more than one construc-
tion, a construction resulting in an intestacy as to any part
of the estate will not be adopted if by any reasonable con-
struction it can be avoided.” 69 C. J. 91. Consistent with
this rule this court has held that in construing a will it is
presumed that the testator intended to dispose of his entire
estate unless the contrary is apparent from the will itself.
Jones v. Hudson, 93 Neb. 561, 141 N. W, 141; In re Estate
of Zimmermann, 122 Neb. 812, 241 N. W. 553; Luenenbm"g
v. Luenenborg, 128 Neb. 624, 259 N. W. 649,

Plaintiffs’ contention here is that it was the intention -of
the testator, in the event of the ‘death of Leonard W. Good-
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rich prior to the death of his sister, that the remainder es-
tate, then having ripened into a fee simple estate, should
pass to the heirs of the testator by the laws applicable to
intestate estates. The presumption is against that con-
struction. Is such an intent apparent from the will itself?

The testator first provided for his wife. He devised to
her the homestead (paragraph Second), and anticipating
the contingency of her death prior to his own, he provided
that in that event the homestead should become the prop-
erty of his son Leonard (paragraph Sixth). He devised the
residue ‘“‘not hereinbefore disposed of”’ to his son Leonard,
the real estate to be subject to a lien for the payment of
$25 a month to the wife (paragraph Fifth). He bequeathed
a cash sum to his daughter. He placed three pisces of real
estate in trust, the net income to be paid to his daughter
during her lifetime. As to the city property the life estate
only vested in the trustee, a trust of the remainder estate
was not created. He anticipated the inevitable death of
his daughter and provided that “upon” her death title to
said lot should “vest in fee simple” in his son. He antic-
ipated that the named trustee might predecease the daugh-
ter, and he provided for a successor-trustee to meet that
contingency during the lifetime of the daughter. He de-
sired that, after the death of the daughter, the farm lands
mentioned in paragraph “Fourth” should become the fee
simple property of his then living grandchildren, but an-
ticipating that the daughter might die before the oldest
of his grandchildren became thirty-five years of age, he
provided for that contingency by continuing the trust as
to the farm land until the specified age had been reached
by the children. Anticipating the contingency that the son
might desire, during the mother’s lifetime, to dispose of
the personal property, bequeathed in the residuary clause,
he provided that the monthly payments to the mother
should not be a charge upon the personal property, but
desiring to make certain that those payments should be
made he placed a lien on the residuary real estate for that
purpose. Anticipating that his son Leonard might die dur-
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ing the testator’s lifetime, he provided that in that contin-
gency the son’s share should not lapse but should be paid
to his children. In each and every case the testator antici-
pated a condition that might arise and declared his will in
that event. He provided for his wife, his daughter, his
grandchildren and his son, giving to the son that which re-
mained after the provisions for the others had been met.
The will clearly indicates a carefully thought out and nat-
ural disposition of all of the testator’s property.

To accept the plaintiffs’ construction of the will we must
conclude that the testator contemplated and intended that,
in the event of the son’s death prior to the daughter, the
remainder estate in the city lot should pass as an intestate
property, and that he contemplated that contingency but
did not provide for it. The care with which the will was
drawn, the provision for all contingencies that the will
contains, and the evident desire of the testator to vest title
to all of his estate in the son, subject to specific bequests
and devises to other beneficiaries, all negative any such
construction as that for which plaintiffs conténd. The con-
trary is clearly indicated by every provision of the will. It
is clear from this analysis of the will as a whole that the
testator intended to create a life estate in trust for his
daughter, and a remainder in fee simple to the son in the
lot in question.

When did the remainder estate vest? This court has
said: “The policy of the law has always been to look with
favor upon the early vesting of estates, and a remainder
will never be held to be contingent if it can reasonably be
held to be a vested remainder.” Wilkins v. Rowan, 107
Neb. 180, 185 N. W. 437. In the same opinion we quoted:
with approval this language: “Whenever it is possible the
future interest will be construed as vested, and hence alien-
able and devisable by the remainderman. * * * A remainder:;
is vested if the remainderman, being alive, will take at
once if the life tenant were to die.” 2 Underhill, Law of.
Wills, sec. 860. “* * * the law does not favor-the abey-
ance of estates but estates by way of remainder vest at the:
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earliest period possible, unless the will shows a contrary
intention.” 1 Schouler, Wills (5th ed.) sec. 562. “It is
not the certainty of possession or enjoyment which dis-
tinguishes a vested remainder, but the certainty of the
right of future possession or enjoyment if the remainder-
man who is ascertained lives until the determination of
the preceding estate.” 2 Alexander, Commentaries on
Wills, sec. 1005. Tested by these rules it is clear that the
life estate vested in the trustee, and the remainder estate
vested in Leonard W. Goodrich, as an individual at the in-
stant of the death of the testator.

But plaintiffs argue that the language of “the Fourth”
paragraph, “I * * * devise to my son Leonard W. Good-
rich ®* * * in trust * * * ” etc., “Upon the death of said
daughter, title to said lot * * * ghall vest in fee simple in
my son, Leonard W. Goodrich” means that the remainder
title was not to vest until the death of the beneficiary of
‘the life estate. This court has answered that contention
directly in DeWitt . Searles, 123 Neb. 129, 242 N. W. 370,
wherein we said: “Testators are ordinarily and primarily
concerned in the commencement, continuance and termi-
nation of the enjoyment of pbroperty by them devised and
bequeathed. Apart from statute, the weight of authority
recognizes this fact, and, when a contrary intent is not
clearly expressed, construes such expressions as ‘upon the
death of’ as, in effect, related to and affecting the enjoy-
ment of property, rather than establishing and vesting
technical estates and involved titles. This court is com-
mitted to the doctrine that, under the circumstances here
presented, the words last referred to do not mean that the
life estate and the estate in remainder shall not vest at the
death of the testatrix, but rather that ‘upon the death of
# * % refers to time when, subject to the rights of the
life tenant, the enjoyment of the estate in remainder be-
gins.” See, also, Davis v. Davis, 107 Neb. 70, 185 N, W.
442, and text quoted with approval in Wilkins v. Rowan,
supra, and Drury v. Hickinbotham, 129 Neb. 499, 262 N.
W. 37.
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We therefore hold that under the will here construed the
remainder estate vested in Leonard W. Goodrich at the
same instant the life estate vested in the trustee, to wit,
at the time of the death of the testator. There is no con-
tingency, alternative or condition expressed in the will
that would reduce or defeat the remainder estate when it
so vested.

Granting the correctness of this conclusion, there ap-
pears to be no question raised but that the title .of Leon-
ard W. Goodrich passed to the trustee in bankruptey and
through him to the defendant Bonham.

The judgment of the trial court is affirmed.

* AFFIRMED.

BERTHA E. GILLAN, APPELLEE, V. EQUITABLE LIFE ASSUR- '
ANCE SOCIETY, APPELLANT,
6 N. W. (2d) 782

FiLep DECEMBER 11, 1942. No. 31397.

1. Insu}'ance. In an action to recover benefits under a life insur-
ance policy for permanent total disability, where the defense is
fraud of insured in making false statements in the application,
the burdén is on insurer to prove that the statements were un-
true, were made knowingly with fraudulent intent to mislead
and deceive insurer, were material to the risk and that insurer
relied on them.

Evidence. Parol evidence is admissible to prove that misstate-

ments in an application for life insurance and disability benefits

were inserted by insurer’s agent instead of truthful statements
of applicant who was without knowledge of the discrepancies.

3. Insurance. In an action to recover disability benefits under a
life insurance contract, the issue of fact is a question for the
jury where the defense is fraud of insured in procuring the pol-
icy and the evidence is conflicting but sufficient to support a ver-
dict in favor of plaintiff.

4. Insurance. In negotiations to procure life insurance, the solicitor
and the examining physician are agents of the insurer and mis-
statements inserted by them in answers to questions in the appli-
cation, without the knowledge or consent of the applicant, are
not binding on the latter. )

)

]
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5. Trial. Harmless imperfections in single instructions are not suf-
ficient grounds for the reversal of a judgment, where the entire
charge to the jury fairly states the law applicable to the issues
and the evidence,

6. Insurance. Where plaintiff recovers a judgment in an action on
a life insurance policy, the court is authorized by statute to al-
low a reasonable attorney’s fee as an item of costs. Comp. St.
1929, sec. 44-346.

APPEAL from the district court for Fillmore county:
STANLEY BARTOS, JUDGE. Affirmed.

Brown, Crossman, West, Barton & Fitch and Sloans,
Keenan & Corbitt, for appellant.

Waring & Waring and Perry, Van Pelt & Marti, contre.

Heard before SimMoNs, C. J., RoSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

RosE, J. .

This action was commenced in the county court of Fill-
more county by Bertha E. Gillan, plaintiff, to recover from
the Equitable Life Assurance Society, defendant, monthly
instalments of disability benefits for April and May, 1941,
each for $50. The action was defended on the ground that
plaintiff procured the policy for disability benefits by false
statements in her application for insurance and by false
answers to questions in her examination by defendant’s
physician.

The county court decided the case in favor of plaintiff
and entered judgment against defendant for $100. De-
fendant appealed to the district court.

Plaintiff in her petition pleaded that, in consideration of
quarterly premiums of $21.85, defendant issued to her in
January, 1929, a life insurance policy for $5,000. Pursu-
ant to an option therein the policy was converted in Jan-
uary, 1934, into a 20-payment life insurance policy under
which plaintiff was entitled to dividends. Each policy con-
tained a provision for disability benefits of $50 a month
and for waiver of premiums by defendant in the event of
plaintiff’s total and permanent disability.- It was alleged
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that plaintiff became totally and permanently disabled in
1930 and that thereafter defendant paid the monthly in-
stalments of $50 until April, 1941, but refused to make fur-
ther payments and demanded reimbursement of disability
benefits and of dividends previously paid to plaintiff; that
the policy remains in full force.

In an answer to the petition, it was alleged that plain-
tiff procured by fraud the policy issued by defendant to
her in January, 1929; that the application therefor, in con-
nection with the medical examination to which she sub-
mitted and the history given by her, was the sole basis for
the issuance of the policy; that the quarterly premium of
$21.85 included quarterly payments of $2.90 for total and
permanent disability ; that the policy was issued by reason
of the application and plaintiff’s false statements of ma-
terial facts; that, after plaintiff signed the application and
before the policy was issued, she was required to appear
before a medical examiner of defendant, state every phy-
sician or practitioner whom she had consulted or who had
treated her during the past five years and to answer the
following: Have you ever had or been treated for any dis-
ease or disturbance of the stomach, liver, intestines, kid-
ney, bladder, or genito-urinary organs?

It is alleged in the answer that these questions were pro-
pounded by the medical examiner to plaintiff who answered
“none” or “no” to each of them; that the answers were
written by him in the part of the insurance contract con-
taining the examination and that the statements were
signed by her in his presence. It is further alleged by de-
fendant that the answers to the foregoing questions were
material to insurance and disability risks, were parts of
the contract and were false in the following particulars:
Prior to 1918, plaintiff had a disturbance or disease of the
right kidney, which was anchored by a surgical operation,
and submitted to an operation for the removal of the right
fallopian tube and ovary. On May 14, 1928, she submitted
to a surgical operation for the removal of the uterus con-
taining tumors. '
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It is alleged in the answer that plaintiff agresd in writ-
ing as a part of her application that “the foregoing an-
swer shall-also become part of any policy contract that may
be issued on the strength thereof.”

It is also alleged in the answer that the original policy
lapsed for nonpayment of a premium and was reinstated
and converted into the new policy in reliance on a false
certificate by plaintiff that she was in good health and on
her false statements in her application and medical exam-
ination; that, so relying upon plaintiff’s misrepresentation
of material facts, defendant approved her application for
total and permanent disability and paid her $50 a month
from May 9, 1930, to April 9, 1941, or $6,550, and waived
payment of premiums from the date of disability; that de-
fendant did not discover the fraud -until April, 1941. In
a cross-petition defendant prays for judgment against
plaintiff for $6,550, interest and costs.

In a reply to the answer plaintiff denied defendant’s
charges of fraud and alleged that defendant furnished its
examining physician with blanks for answers to printed
questions for the purpose of the examination; that plain-
tiff answered truthfully, in the presence and hearing of de-
fendant’s soliciting agent, all of the questions read to her
by the examining physician; that the answers alleged by
defendant to be false were not the answers of plaintiff but
were answers inserted in the blanks by the examining phy-
sician; that plaintiff signed the application without read-
ing it, and did not then know any of her answers had not
been correctly reduced to writing and did not discover the
discrepancies until her deposition was taken in this case;
that she was in good health when the policies containing
the provisions for disability benefits were issued.

Upon a trial of the issues, the jury rendered a verdict
in favor of plaintiff for $102.40. From judgment there-
for, and from dismissal of the cross-petition, defendant ap-
pealed to the supreme court.

The principal issue of fact arose on the traversed plea
of defendant that insurer was induced by false and mate-
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rial statements of plaintiff to enter into the contracts and
that otherwise the risks for disability benefits would not
have been assumed. On this issue the burden was on de-
fendant to prove that the statements were untrue, that
they were made knowingly with the fraudulent intent to
mislead and deceive insurer, that they were material to the
risks and that the insurer relied on them. Pollard v. Royul
Highlanders, 128 Neb. 790, 260 N. W. 399, .

Defendant adduced evidence to prove plaintiff falsely
stated that she had not consulted physicians within five
years; that, contrary to her application and examination,
she submitted to an’operation for the removal of the right
fallopian tube and ovary and to a surgieal operation for
the removal of the uterus containing tumors. Evidence to
this effect came from physicians who performed the oper-
ations and from hospital records, plaintiff having waived
the protection of confidential relations between physician
and patient. Defendant also produced the application and
the record of the physician’s examination, signed by plain-
tiff, containing misstatements of material facts. In addi-
tion, officers of defendant testified in effect that, according
to custom, the policies would not have been issued, if plain-
tiff had told the truth in her preliminary statements to
procure insurance and disability benefits.

It is argued by defendant that plaintiff is bound by the
answers in the application and in the statements which she
signed, that they are parts of the insurance and disability
contracts, that they cannot be contradicted by parol and
that there is no competent evidence to sustain a verdict in
favor of plaintiff. There are precedents for the proposi-
tions thus stated. Metropolitan Life Ins. Co. v. Altero-
vitz, 214 Ind. 186, 14 N. W. (2d) 570, and cases cited in
117 A. L. R. 790 et seq. The weight of authority, how-
ever, seems to be to the contrary as shown by the annotator
of that case. '

Plaintiff testified, in harmony with the allegations of her
reply to defendant’s answer, that she did not falsely an-
swer questions in her application, history and medical ex-
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amination; that the false answers therein were not her
answers but were such as were inserted therein by the ex-
amining physician or soliciting agent. The evidence in her
behalf tended to prove that her disability was caused by
tuberculosis of the lungs and that the physical disorders
requiring operations had no connection with her lung trou-
ble. On the issue of fraud therefore the evidence was con-
flicting and presented a case for the jury. Towle v. New
York Life Ins. Co., 121 Neb. 175, 236 N. W. 439, and cases
cited in opinion. Parol evidence was admissible to prove
that, in the application, false answers were inserted by in-
surer’s agent or physician to questions pertaining to the
risks instead of the truthful answers given in good faith
and without insured’s knowledge of the discrepancies.
*German Ins. Co. v. Frederick, 57 Neb. 538, 77 N. W. 1106;
Seott v. New England Mutual Life Ins. Co., 128 Neb. 867,
260 N. W. 377 ; Farmers & Bankers Life Ins. Co., v. Math-
ers, 135 Neb. 757, 284 N. W. 286 ; Busboom v. Capital Fire
Ins. Co., 111 Neb. 855, 197 N. W. 957; Home Fire Ins. Co.
2. Fallon, 45 Neb. 554, 63 N. W. 860. The insurance solic-
itor and the insurer’s examining physician were agents of
the insurer and their acts as such, if misstating the an-
swers of insured in the application, did not bind the in-
sured. Farmers & Merchants Ins. Co. v. Wiard, 59 Neb.
451, 81 N. W. 312; Farmers & Bankers Life Ins. Co. v.
Mathers, 135 Neb. 757, 284 N. W, 286; Home Fire Ins. Co.
v. Fallon, 45 Neb. 554, 63 N. W. 860. The credibility of the
witnesses and the weight of their testimony were questions
for the jury. The evidence is found sufficient, in view of
the rules of law stated, to support the verdict and to settle
the issue of fraud in favor of plaintiff.

Some of the instructions given by the court to the jury
are criticized by defendant as erroneous, but when the
charge is considered as a whole, as it should be, it con-
formed to the rules of law applicable to the issues and the
evidence, properly submitted the case to the jury and fully
protected the rights of defendant. Imperfections in single
instructions were harmless. Assigned errors in the refus-
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al of the trial court to give instructions requested by de-
fendant are not, therefore, sufficient grounds for the re-
versal of the judgment. .

In the district court plaintiff was allowed as costs for
services of her counsel a fee of $500, under authority of
statute. Comp. St. 1929, sec. 44-346. This allowance is
vigorously assailed as excessive in the present action, where
the limit of plaintiff’s recovery is $100 with interest and
costs. The record consists of three large volumes. The
case was tried in the county court and in the district court.
The vigor and skill of eminent counsel for defendant in
their defenses impossd on counsel for plaintiff onerous
services and responsibilities. Defendant alleged in its an-
swer to the petition that the provision in the policies for
disability benefits never went into effect, owing to alleged
fraud of plaintiff. Had this defense been established, plain-
tiff might have been deprived of $50 a month for the rest
of her life. A cross-petition for reimbursement of $6,550
was interposed. There was therefore more involved in the
action than $100. Defendant took depositions in Denver
and produced clinical records of surgical operations not
disclosed by plaintiff’s application for insurance. Plain-
tiff was confronted with intricate details of her physical
disorders as far back as 1910. While the 500-dollar fee
seems liberal, the long record does not prove an abuse of
the trial court’s discretion in allowing it.

A fee of $200 for services of counsel for plaintiff in the
supreme court is allowed as costs.

Failing to find in the record error prejudicial to defend-
ant, the judgment below is affirmed..

AFFIRMED.
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GEORGE E. PARISH, APPELLANT, V. COUNTY FIRE INSURANCE
COMPANY, APPELLEE.
6 N. W. (2d) 786

FI1LED DECEMBER 11, 1942, No. 31453.

Insurance. Where the evidence is conflicting as to the amount of dam-
ages sustained as the result of a loss covered by a policy of hail
and windstorm insurance, it presents a question to be determined
by a jury.

APPEAL from the district court for Douglas county:

JAMES M. FITZGERALD, JUDGE. Reversed.

George Evens, for appellant.
Ritchie, Swenson & Welpton, contra.

Heard before SIMMoONS, C. J., EBERLY, CARTER and MESS-
MORE, JJ.

CARTER, J.

This is an action on an insurance policy to recover dam-
ages to a residence property alleged to have been caused
by wind and hail. At the close of plaintiff’s evidence the
trial court entered judgment for the plaintiff for $125, the
amount for which defendant had offered to confess judg-
ment, taxed the costs to the plaintiff and discharged the
jury. From this judgment the plaintiff appeals.

This case has been before this court on three previous
occasions. The facts are generally stated in the previous
opinions and will not be repeated here. On its first ap-
pearance here, 134 Neb. 563, 279 N. W. 170, it was held
that the evidence was insufficient to sustain a judgment
for $2,000 for plaintiff, and the case was reversed and the
cause remanded for a new trial. On the second appeal, 137
Neb, 385, 289 N. W. 765, this court held that the trial court
erred in entering judgment on the mandate for an amount
certain, thereby depriving the plaintiff of the right to have
*his case submitted to a jury. The case was again reversed
and the cause remanded. On the third appeal, 139 Neb.
726, 298 N. W. 702, it was held that the evidence of dam-
age by wind and hail was sufficient to require the submis-



VoL. 142] SEPTEMBER TERM, 1942 505

Parish v. County Fire Ins. Co.

sion of the amount of such damage to the jury: The ac-
tion of the trial court in directing a verdict for the defend-
ant was held erroneous and the case reversed and the cause
remanded for another trial,

The case is now here for a fourth time, the plaintiff
again complaining of the action of the trial court in direct-
ing a judgment for the plaintiff for the amount of defend-
ant’s tender, the taxing of the costs to the plaintiff and ths
withdrawal of the case from the jury.

It must be conceded that on a retrial new and addltlonal
evidence might be offered which would be a complete jus-
tification of the trial court’s action, even though the case
had been reversed and the cause remanded for a new trial
on the theory that a jury question was presented. At the
trial involved in this appeal additional evidence was pro-
duced and this evidence was before the court for the first
time. The question here presented must be determined
from the evidence in the present record and not from any
previous order of this court which of necessity was based
upon evidence which might well have required a different
result.

The record in the present case shows conclusively that
damage was caused to plaintiff’s residence by hail, wind,
rain and flood. The policy of insurance protected against
hail and windstorm only. While additional testimony was
produced, the evidence is so conflicting as to the amount
of damage caused by hail and windstorm that it is clearly
a question for the jury to determine. A recitation of the
facts which leads us to this conclusion would apparently
be as futile as those contained in our previous opinions.
We content ourselves with saying that there is competent
evidence in the record of damage by hail and windstorm
which if believed by the jury would warrant a verdict in
excess of the amount tendered by the defendant. Conse-
quently, the trial court erred in not submitting the ques-
tion of the amount of the damages, if any, to the jury. The
judgment is reversed and the cause remanded for a new
trial, :

REVERSED.
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LETITIA V. SWANSON ET AL., APPELLANTS, V. BOARD OF
EQUALIZATION OF FILLMORE COUNTY ET AL., APPELLEES.
6 N. W. (2d) 777

FiLED DECEMBER 11, 1942. No. 31454.

1. Taxation. Section 77-201, Comp. St. 1929, as amended by chap-
ter 102, Laws 1939, held in Homan v. Board of Equalization, 141
Neb. 400, 3 N. W. (2d) 650, to “provide a method for fixing the
valuation of real property different from that prescribed for
other tangible property, contrary to the uniformity provision of
‘section 1, art. VIII of the Constitution, and it is consequently
void,” which results in leaving section 77-201, Comp. St. 1929,
without the amendment of 1939, valid.

Section 77-201, Comp. St. 1929, provides: “All property

in this state, not expressly exempt therefrom, shall be subject to

taxation, and shall be valued and assessed at its actual value.

‘Actual value,” as used in this act, shall mean its value in the

market in the ordinary course of trade.” The legislature, by

amendment of section 77-201 (Laws 1939, ch. 102), in view of

the holding in Homan v. Board of Equalization, 141 Neb. 400, 3

N. W. (2d) 650, has not abrogated the rule laid down in Schulz

v. Dizon County, 134 Neb. 549, 279 N. W. 179, holding: “ ‘Farm

lands,” for the purpose of taxation, shall be valued and assessed

at their actual cash value—their value in the market in the or-
dinary course of trade.”

Section 77-1702, Comp. St. 1929, authorizes the board
of equalization to correct evident errors of assessment or ap-
parent gross injustice in overvaluation or undervaluation of real
property, at any of its annual meetings, whether such errors or
injustice be due to some act of the assessor or to that of the
board itself. The act is remedial and intended to reach cases
where, because of evident errors of assessment, or because of
overvaluation or undervaluation, a taxpayer would pay more or
less than his just share of taxes. '

4. Evidence. In adducing evidence to determine an assessment for
taxation purposes of a farm which shall be valued and assessed
at its actual value, that is, its value in the market in the ordi-
nary course of trade,—its fair market value,—evidence of the
sale price of other farm lands in the immediate vicinity is not
competent to prove the fair market value of a farm which shall
be valued and assessed at its actual value for taxation purposes.

5. Taxation. Evidence in the instant case examined, and held, that
for taxation purposes the actual fair market value of the farm
in question, in the market in the ordinary course of trade, is
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$14,000, and that an assessment of $15,775 constitutes an over-
valuation.

An erroneous and excessive valuation of real property
for taxation purposes may be corrected on appeal by the owner
to the district court and likewise to the supreme court.

APPEAL from the district court for Fillmore county:
STANLEY BARTOS, JUDGE. Reversed, with directions.

Charles F. Adams, for appellants.
John C. Gewacke and Robert B. Waring, contra.

Heard before SIMMONS, C. J., EBERLY, CARTER, MESs-
MORE and YEAGER, JJ.

MESSMORE, J.

The plaintiffs’ petition alleges ownership of a 320-acre
farm near Fairmont, Nebraska, described in the petition;
that said real estate was valued and assessed for taxation
for the year 1941 at $15,775; that on June 11, 1941, the
plaintiffs and Erma E. Gorham filed a written complaint
with the board of equalization of Fillmore county, praying
that the valuation and assessment of such real estate for
taxation for the year 1941 be reduced to $9,600; that on
June 28, 1941, the board of equalization entered its de-
cision, refusing to reduce the valuation, and ordered the
same to remain as assessed; that said valuation and as-
sessment of $15,775 is exorbitant and excessive and is
greatly in excess of the actual value of the real estate as
the term ‘“‘actual value” is defined and used in the revenue
laws of Nebraska; an appeal was perfected, and plaintiffs
pray that the district court enter a decree finding, deter-
mining and adjudging the actual value of the real estate.

An answer was filed and a motion to withdraw the an-
swer for the purpose of filing other pleadings; a motion
to dismiss was filed and subsequently a demurrer, both of
which were overruled. An amended answer was filed, de-
nying every allegation of the plaintiffs’ petition except that
the plaintiffs were the record owners of the real estate de-
scribed in the petition, that it was valued and assessed for
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taxes in the amount of $15,775, and alleging that the same
is not exorbitant and excessive and is not in excess of the
actual value of the real estate, as contemplated by the rev-
enue laws of Nebraska ; that said valuation and assessment
are not disproportionate to other property situated in the
county and assessment district, but are properly equalized;
that such real estate was valued for assessment as provid-
ed by law during the fiscal year of 1940 ; that said assess-
ment was legally made by the proper public authorities
during said year; that no complaint was made in 1940 by
the owners as to the assessed valuation, and the only com-
plaint made as to the assessed valuation was during the
vear 1941. The reply was a general denial.

The court dismissed plaintiffs’ appeal, holding that the
burden of proof to establish the actual value is undoubted-
ly with the plaintiffs; that an examination of the record
discloses insufficient evidence as to the actual value, and
that plaintiffs failed to establish their case by competent
evidence, and the court adjudged costs against the plain-
tiffs. From this order of dismissal the plaintiffs appeal to
this court.

The principal assignments of error are that the findings
and judgment of the trial court are contrary to the evi-
dence and the law, and that the court erred in finding that
the plaintiffs had failed to adduce competent evidence to
sustain the allegations of their petition.

The plaintiffs’ evidence discloses the fair market value of
the real estate, as of April 1, 1941, to range from $35 an
acre, or $11,200, to $37.50 an acre, or $12,000; $30 an acre,
or $9,600, and $40 an acre, or $12,800. The defendants’
testimony discloses the fair market value of the land in
question to be $15,400, $16,000 and $15,775. The map of
the school districts and the soil survey of the county ap-
pear in the record; almost the entire half-section is till-
able and one of the best productive farms in the county.

The defendants present the following question: Can the
board of equalization in an off year entertain objections by
an owner of real estate, relative to the valuation and as-
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sessment for taxation purposes, made by the state board in
an even year? The defendants rely on section 77-1601,
Comp. St. 1929, as amended by chapter 130, Laws 1933.
Said section, as far as applicable here, provides as follows:
“All real property in this state subject to taxation shall be
assessed on the first day of April, 1933 and 1934 and every
second year thereafter, which assessment shall be used as
a basis of valuation for taxation until the next regular as-
sessment;” and on that part of section 77-1503, Comp. St.
1929, which provides: “The total assessed value of any
real property, including the interests of the mortgagor and
mortgagee, shall not be changed except when all the real
property of the county is assessed, unless its value is
changed by reason of altered conditions.” Citing Sloan v.
Fillmore County, 126 Neb. 524, 253 N, W. 869, in which this
court held:

“Under sections 77-1503 and 77-1601, Comp. St. 1929,
the board of equalization of Fillmore county was right in
refusing to reduce the assessments upon 16 tracts of farm -
land in June, 1932.”

In Sloan v. Fillmore County, supra, William J. Sloan and
15 other farmers, who owned property within school dis-
triet No. 75, which embraces the city of Geneva, filed com-
plaints before the county equalization board, alleging that
their farms were assessed for taxation at an excessive val-
uation. The opinion recites that the case was founded upon
the assessed value of the farm lands for the single year of
1932. Complaints were filed before the board of equaliza-
tion June 16, 1932, hearings had thereon June 24, 1932, and
the claims rejected. The evidence was confined to the year
1932, and there was no evidence showing a reduction in
value over a period of years. The equalization board hav-
ing turned down the complaints, the matter was appealed
to the district court, with the same result; then appealed
to this court, which held as above stated, and that under
section 77-1601, Comp. St. 1929, it was provided that all
real property should be assessed in the year 1926 and each
four years thereafter, and in the opinion it was stated that
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section 77-1503, Comp. St. 1929, provided: “The total as-
sessed value of any real property * * * shall not be
changed except when all the real property of the county
is assessed, unless its value is changed by reason of altered
conditions,” the court stating that section 77-1601, supra,
provided that “all real property should be assessed in 1926
and each four years thereafter. Therefore, the year 1930
was the year when all the assessed values could be changed
by law. 1932 was not the proper year to seek to change
the assessed valuation upon these 16 farms, and the board
of equalization, finding no altered conditions which re-
quired relief in 1932, properly refused to grant any relief
that year;” even though section 77-1601 was amended in
1933 (Laws 1933, ch. 130) “that could not affect the plain-
tiff’s relief hereunder.”

This court in the Sloan case refers to Power v. Jones,
126 Neb. 529, 253 N. W. 867, for “a further discussion of
the points involved;”’ the court saying: “It is clear that
the law contemplates an appeal to the board of equaliza-
tion by landowners only in the year when all the real prop-
erty of the county is assessed, except in the case of new
improvements, or destruction thereof, or other special cir-
cumstances, which are not shown in the record before us.
There being no error in the record, the judgment of the
trial court is affirmed.”

In Power v. Jones, suprae, it was said in the opinion:
“The assessing authorities are required to make valuation
once in four years of all real estate, as of April 1, by sec-
tion 77-1601, Comp. St. 1929.” Then followed an explana-
tion of the provision of the statute and the amendment
thereof in 1933, as herebefore stated, and section 77-1503,
Comp. St. 1929, was cited, providing that such valuation
“shall not be changed except when all the real property of
the county is assessed, unless for altered conditions, which
is not alleged in this case.” The court held: “Where the
claim is made that real property is assessed too high, the
taxpayer should first apply for relief to the board of equal-
ization, as provided in section 77-1702, Comp. St. 1929, and
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if relief is there denied; he should appeal to the courts,”
and the holding in the case with reference to the subject-
matter was: “The claim that real property is assessed too
high cannot be made for the first time in a collateral at-
tack against the collection of the tax.” A careful reading
of the above case indicates clearly that the language quot-
ed, as to sections 77-1601 and 77-1503, Comp. St. 1929,
could have been eliminated from the opinion without doing
violence to the holding. We think the foregoing distine-
tion between the Power and Sloan cases and the subject-
matter in the case at bar is sufficient. ‘
The plaintiffs rely on section 77-201, Comp. St. 1929, as
amended by chapter 102, Laws 1939, which provides: “All
property in this state, not expressly exempt therefrom,
shall be subject to taxation, and shall be valued and as-
sessed at its actual value. In arriving at the ‘actual value’
of property, as used in this act, there shall be taken into
consideration its value in the market in the ordinary course
of trade and in arriving at the ‘actual value’ of real prop-
erty there shall also be taken into consideration the prox-
imity of such property to markets, the school facilities and
other advantages and other facilities afforded by the gov-
ernmental subdivision or subdivisions in which the real
property is situated, the tax burden upon the real proper-
ty, and every other element or factor affecting the actual
value of said real property,” and plaintiffs rely on section
77-1702, Comp. St. 1929, the second portion of which is
material for consideration. It reads: “Second. At its
meeting in 1912 and every second year thereafter equalize
the valuation of real property of the county by raising the
valuation of such tracts and lots as are assessed too low,
and lowering the valuation of such tracts and lots as are
assessed too high; but in cases of evident error of assess-
ment or of apparent gross injustice in overvaluation or un-
dervaluation of real property, the county board of equali-
zation may at its annual meetings consider and correct the
same by raising, after due notice has been given to the in-.
terested party or parties, or by lowering the assessed val-
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uation of such real property. In cases where farm lands
or real property consisting of city, town, or village blocks
or lots have been assessed as entities and after time of
such assessment part or parts of such entities have been
transferred by the owner or owners thereof to another par-
ty or to other parties by sale or otherwise, then the county
board may at such annual meeting as board of equalization
apportion the just and equitable proportion of the assessed
valuation of such entities to the various parcels of lands
into which such entities have by transfer of title been' di-
vided, upon notice given to the parties of such transfer.”
Citing State v. Grow, 74 Neb. 850, 105 N, W, 898.

The trial court based its judgment on the failure of the
plaintiffs to produce sufficient evidence to show the ele-
ments necessary in arriving at the actual value as set forth
in section 77-201, Comp. St. 1929, as amended by chapter
102, Laws 1939,

This court, subsequent to the time of trial of the instant
case, in Homan v. Board of Equalization, 141 Neb. 400, 3
N. W. (2d) 650, held: “The provisions of chapter 102,
Laws 1939 (amending section 77-201, Comp. St. 1929), pro-
vide a method of fixing the valuation of real property dif-
ferent from that prescribed for other tangible property,
contrary to the uniformity provision of section 1, art. VIII
of the Constitution, and it is consequently void.”

Therefore, the amendment to section 77-201, Comp. St.
1929 (Laws 1939, ch. 102), is void, leaving section 77-201,
Comp. St. 1929, without such amendment, the law. The
trial court did not have the advantage of the decision in the
Homan case when it passed upon the question involved in
the instant case. The sole contention in the case at bar is
the objection to the valuation and assessment of one tract
of land by the owners, and it is not based on comparative
tax burdens imposed on the land in question and on ad-
joining lands, as was contended for in the case of Sloan v.
Fillmore County, supra. The Sloan case was brought by
and in behalf of all the landowners in the school distriet
similarly situated, and asked for the reassessment and re-
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valuation of all the farm land included in said school dis-
trict.

Section 77-1503, Comp. St. 1929, prohibits a change in
the total assessed valuation of real estate except in even
years, unless there are altered conditions. Section 77-1702,
supra, expressly provides that the board of equalization
shall be in session every year, and at such sessions is given
the power to act in five different situations, and one of
those situations is presented when there is apparent a
gross injustice in the overvaluation or undervaluation, and
then the board at its annual meeting may consider and cor-
rect the same. On a reading of the two statutes, it would
seem that, in connection with section 77-1503, supra, sec-
tion 77-1702, Comp. St. 1929, would be conflicting.

The history of section 77-1503, Comp. St. 1929, discloses
the following: It was originally enacted in 1911 (Laws
1911, ch. 105, sec. 3) under the title: “An Act to provide
for the taxation of mortgages of real property and to pre-
vent double taxation on encumbered property in the state.”
It became section 6351, Rev. St. 1913, which was amended
in 1919 (Laws 1919, ch. 138, sec. 2) with reference to the
duties of officers. The original act provided “that the total
assessed value of any real property, including the interest
of the mortgagor and mortgagee shall not be changed ex-
cepting when all the real property of the county is as-
sessed, unless the value of said property is changed by rea-
son of a change in the improvements therzon” (Laws 1911,
ch, 105, sec. 3), while the amendment of 1919 provided:
“The total assessed value of any real property, including
the interests of the mortgagor and. mortgagee, shall not be
changed except when all the real property of the county
is assessed, unless its value is changed by reason of altered
conditions.” Laws 1919, ch. 138, sec. 2. The act then be-
came section 5952, Comp. St. 1922, and was amended by
chapter 178, Laws 1927, the title to the act reading: “An
Act to amend section 5952 * * * relating to revenue, to
declare an emergency and to repeal said original section.”
The amendment contained the same provision as heretofore
set out. The act is now section 77-1503, Comp. St. 1929.
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It is clear that the title of the act, and the legislative in-
tent to be gathered therefrom, was to provide for the tax-
ation of mortgages on real property, and to prevent double
taxation on encumbered property in this state. The fore-
going explanation of the history of section 77-1503, supra,
is to show that said section, as originally enacted, is not
conflicting with section 77-1702, Comp. St. 1929, which was
amended in 1911 just subsequently to the passing of said
section 77-1503 (Laws 1911, ch. 104, sec. 14), which is fur-
ther evidence of the legislative intent with reference to the
two sections herein discussed.

In State v. Grow, supra, the court held that section 77-
1702, supra, therein referred to as section 121, art. 1, ch.
77, Compiled Statutes 1903, “authorizes a county board to
correct ‘evident errors of assessment, or of apparent gross
injustice, in overvaluation or undervaluation of real prop-
erty,” at any of its annual meetings, whether such errors
or injustice be due to some act of the assessor or to that
of the board itself.” This court said: ‘“The act is reme-
dial, and was intended to reach cases where, because of
‘evident error of assessment or of apparent gross injustice
of overvaluation or undervaluation,” a taxpayer would bear
more or less than his just share of the burden of taxation.”
The petition in the foregoing case alleged that there were
evident errors of assessment and gross injustice in over-
valuation of the real estate described in the petition, as
valued and equalized by the board for the purpose of tax-
ation in 1904. The petition in the instant case alleges that
the valuation and assessment of the board of equalization
is $15,775; that the actual valuation of the real estate on
April 1, 1941, was $9,600. If the allegations are true, then
there is the question as to whether or not there is gross in-
justice in the real estate as assessed, and whether or not
there is overvaluation, as contended for by the plaintiffs.

The cases of Edgerton v. Board of Equalization, 140 Neb.
493, 300 N. W. 413, Aurora Hotel v. Board of Equaliza-
tion, 140 Neb. 511, 300 N. W. 419, and Wilson & Co. v. Otoe
County, 140 Neb. 518, 300 N. W. 415, are cited. In the
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Edgerton case the court held: “Under the provisions of
section 77-201, Comp. St. Supp. 1939, the legislature has
set out certain elements to be considered in determining
the actual value of property, as well as requiring that ev-
ery other element affecting the actual value be considered.”
In Wilson & Co. v. Otoe County, supra, the court held:
“Property for taxation purposes shall be valued and as-
sessed at its actual value, that is, its value in the market
in the ordinary course of trade;” in other words, its fair
market value. The latter case was decided under section
77-201, Comp. St. 1929, before it was amended in 193Y.
The Homan case places the instant case in the same cata-
gory as Wilson & Co. v. Otoe County, and makes applicable
the same rule therein. This brings us to the question of
the fair market value to be determined from the record in a
trial de nowvo in this court.

Considering a case of this character, whare valuation of
land ranges from $30 to a little better than $50 an acre,
depending on the witnesses for either the complaining par-
ty or the county, we believe from the evidence that the fair
market value of the land involved herein on April 1, 1941,
would be $14,000. This being true, it was overvalued for
taxation purposes in the amount of $1,775. We remand
the case, with instructions to the court to enter the proper
order fixing the plaintiffs’ property for valuation in the
amount of $14,000, as constituting the proper sum under
the evidence adduced.

The legislature, by the amendment of section 77-201,
Comp. St. 1929 (Laws 1939, ch. 102), in view of the hold-
ing in the Homan case, has not abrogated the rule as set
forth in Schulz v. Dizon County, 134 Neb. 549, 279 N. W.
179, as follows: “‘Farm lands,” for the purpose of taxa-
tion, shall be valued and assessed at their actual cash value
—their value in the market in the ordinary course of
trade.” See, also, Kennedy v. Buffalo County, 134 Neb, 744,
279 N. W. 464,

The defendants offered evidence of the value of other
lands in the immediate vicinity and the sale price thereof.
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While this question has not been directly before the court
in cases of this character, we have recently passed upon the
admissibility of such evidence in condemnation proceed-
ings, in the case of Rushart v. Department of Roads and
Irrigation, ante, p. 301, 5 N. W. (2d) 884, wherein we held
such evidence to be incompetent, sustaining the holding in
State v. Wright, 105 Neb. 617, 181 N. W. 539, and giving
the reasons therefor in the opinion. Such evidence in
some states is admissible only to test the credibility of the
knowledge of the expert witness. Such evidence in the
case at bar consists of the sale of 75714 acres of langd in
the immediate vicinity for the amount of $37,878.50, or for
an average of $50.03 an acre.

We have not undertaken to detail the evidence, but have
analyzed the record, to ascertain what we believe tobe the
true market value of this farm and the right of the plain-
tiffs to have the matter considered, under the provisions of
the statute, as presented by the plaintiffs.

The judgment of the district court is reversed and the
cause remanded, with directions in conformity with this
opinion,

REVERSED.

LEONARD A. JOHNSON, APPELLANT, V. FRED WEBORG, AP-
PELLEE,
7 N. W. (2d) 65

FILEp DECEMBER 18, 1942. No. 31456.

1. Action. If a statute commands or prohibits certain things, the
person for whose benefit the statute was enacted has a remedy
under the statute. It is not necessary to the maintenance of
such an action that the statute in terms expressly imposes a civil
linbility.

"9, Negligence. The rule that a failure to perform a mandatory du-
ty enjoined by statute is negligence per se, and if a person to
whom the duty is owed, or for whose protection the statute is
enacted, is injured in consequence of such violation a case is
made, has been followed by this court in construing safety stat-
utes, such as is here considered.
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The legislature in enacting section 48-421, Comp. St.
1929, made the employer an insurer that a place furnished the
employee to work was “safe, suitable and proper.”

4. Statutes. When the legislature reenacts a law, it thereby adopts
the judicial construction which has theretofore been placed upon
it. The legislature is presumed to have known the effect which
such statute originally had, and by its reenactment to have in-
tended that that same effect should again be had.

~5. Master and Servant. Under the provisions of section 48-421,
Comp. St. 1929, when a scaffold is constructed by an employer
to be used in repairing a building, the scaffold must be safe,
suitable and proper for the purpose for which it is used. The
employer is liable if it does not meet that requirement. This
construction is applicable regardless of the knowledge or neg-
ligence of the employer.

In the absence of evidence of other producing cause,

the collapse of a scaffold, while an employee is working upon it,

is sufficient evidence to take the case to the jury on the issue of
whether or not the scaffold was constructed in a safe, suitable
and proper manner.

APPEAL from the district court for Burt county FRAN-
CIS M. DINEEN, JUDGE. Reversed.

C. O. Stauffer and McKenzie & Dugan, for appellant,
Walter M. Hopewell and John L. Barber, Jr., contra.

Heard before SiMMONS, C. J., EBERLY, CARTER, MESS-
MORE and YEAGER, JJ.

SIMMONS, C. J.

Plaintiff here seeks to recover damages for personal in-
juries caused by a fall from the roof of a barn upon which
he was working for the defendant. At the close of plain-
tiff’s case, the court sustained the defendant’s motion for an
instructed verdict. Plaintiff appeals. We conclude that the
trial court erred.

The issue here presented is whether or not the plaintiff
offered evidence sufficient to sustain a verdict for some
amount.

Defendant undertook to place a corrugated iron roof on
his barn. The barn was about 60 feet long with sides about
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22 feet in height. The barn had a gambrel roof. The low-
er, and more perpendicular, slope was about 10 or 12 feet
wide. The upper slope about 8 feet wide. Defendant first
employed one Carl Johnson, a carpenter. He built a scaf-
folding along the south side of the barn. The uprights,
placed 8 to 10 feet apart, were of 2” by 4" or 2” by 6” ma-
terial and extended up to about the eave of the barn. A
2” by 4” was nailed from the barn to the uprights at about
18 feet from the ground. Upon these horizontal timbers
were placed “planks” forming a platform. Upon the out-
er edge of the plank was placed a 2” by 4”. Plaintiff, in
his brief here, sets out a more detailed description of the
construction of the scaffold, and the manner in which it
was fastened to the barn. We are unable to find evidence
in the record further than that above set forth,

To do the work on the lower section of the roof, a ladder
was placed on the platform, its base against the 2” by 4"
and in that position resting on the lower slope of the roof.
A second ladder was hooked over the ridge of the roof and
rested on the upper slope. The pieces of iron, 30 inches in
width and from 8 to 12 feet in length, were then handed
up to the workmen who, working on the ladders, put and
nailed the iron in place.

The scaffold had been built and a part of the roof put
on when Johnson, the carpenter, asked the plaintiff to
assist in the work. Plaintiff was not a carpenter. He
weighed over 200 pounds. He went to defendant’s farm
to begin work. He at that time saw the scaffold. He did
not “know anything was wrong” with it; it “looked sound”
and “all right”’ to him.

The two men worked during the forenoon. In the after-
noon four men were working. Johnson, the carpenter, was
working from the ladder on the upper slope of the roof, the
plaintiff and another man were on the ladder on the lower
slope and defendant was on the ground passing up the
pieces of iron roofing. Plaintiff was nailing on a piece
of iron when he heard the scaffold “creak,” the ladder
moved slowly, then “went over fast,” and the scaffold went
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“down” also. Plaintiff testified that he does not “know just

- what happened.” There is no evidence as to what caused
the scaffold to “creak” and “go down.” Plaintiff fell to the
ground, sustaining the injuries for which he seeks to re-
cover his damages. Plaintiff states, in his brief here, that
“the evidence does not disclose that there was any appar-
ent defect in the erection or construction of the scaffold.”
Plaintiff’s theory appears to be that the weight of the two
men on the ladder was a force pushing the scaffold away
from the barn, and that the horizontal timbers upon which
the platform rested were pulled loose from the barn caus-
ing the scaffold to go down. There is no evidence that the
accident happened that way.

Plaintiff in his petition alleged his employment requiring
him to work upon the ladder on the roof of the barn, that
the ladder rested upon the scaffold, that the scaffold was
erected before his employment, that while working the scaf-
fold gave way, resulting in his fall and injury. He alleged
that his injuries were caused “by the carelessness and neg-
ligence” of the defendant in several particulars which
plaintiff summarized in his brief as follows: “The negli-
gence complained of consisted in requiring the plaintiff to
perform his services upon the ladder which rested upon
the scaffold, when the scaffold had not been securely fas-
tened to the barn, and had not been erected in a safe, suit-
able and proper manner.”

Defendant for answer denied generally, admitted plain-
tiff’s employment, alleged that plaintiff and his fellow serv-
ant Carl Johnson were carpenters of experience; that the
risk of injury was incident to the employment; that plain-
tiff knew or should have known of the materials and man-
ner of construction of the scaffold; that he had ample time
to examine and test the scaffold and had assumed the risk
of being injured; that if the scaffold was negligently con-
structed the negligence was that of the coemployee Carl
Johnson; and that the scaffold gave way as a result of an
“Act of God,” to wit, a “terrific gust of wind.”

Defendant gave as his reasons-for requesting a directed
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verdict (1) that plaintiff was guilty of negligence more
than slight, (2) plaintiff assumed the risk, (3) negligence
of a fellow servant, (4) contributory negligence of the
plaintiff.

The factual situation may be summarized as follows:
Johnson, the carpenter, built the scaffold for the defend-
ant; it was used in placing some of the iron on the roof;
after the scaffold was built the plaintiff was employed to
assist in the work ; the plaintiff, using the scaffold, worked
for one-half a day without incident; in the afternoon two
men were on the ladder which rested on the scaffold when
something caused the scaffold to go down and plaintiff to
be injured. Is this evidence sufficient to require submission
of defendant’s liability to a jury?

Plaintiff rests his case upon section 48-421, Comp. St.
1929, which provides: “All scaffolds * * # ladders, sup-
ports or other mechanical contrivances used in the erec-
tion, repairing, alteration * * * of any house, building * * *
shall be erected and constructed in a safe, suitable and
proper manner.”

This is a part of the statute enacted originally as a part
of section 1, ch. 65, Laws 1911, in an act providing “for
the protection and safety of persons in and about the con-
struction, repairing * * * of buildings * * * ,” etc. The
original act set up a comprehensive code of requirements
. and provided for criminal penalties for its violation, and
further provided that for any injury to persons or proper-
ty, occasioned by any violation of or failure to comply with
any of its provisions, “a right of action shall accrue to the
party injured, for any direct damages sustained thereby,”
and provided who should be liable in such an action. Laws
1911, ch. 65, sec. 11.

This act was subsequently repealed by chapter 190, Laws
1919, and reenacted (pages 562 to 567, inclusive) with
many.changes, and in particular section 11 of the original
act was amended so as to provide only that: “The contin-
uance by any person in the employ of any such operator
shall not be deemed an assumption of the risk of such em-
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ployment.” Laws 1919, ch. 190, title IV, art. IV, sec. 31.
The legislature has therefore repealed the specific provi-
sion providing that a cause of action accrues for the vio-
lation or failure to comply with provisions of the act. The
act, as so reenacted, is now sections 48-421 to 48-431, Comp.
St. 1929,

Two questions then arise: (1) Considering the repeal
of the provision in section 11 above cited, does a cause of
action exist where injury results from a failure to comply
with the mandatory provisions of section 48-421, supra?
(2) What facts must a plaintiff establish to support a ver-
dict in his favor?

We early adopted the rule that, when the legislature re-
enacts a law, it thereby adopts the judicial construction
which has theretofore been placed upon it by this court.
State v. Cornell, 54 Neb. 647, 75 N. W. 25. And, as sub-
sequently stated, the legislature will be presumed to have
known the effect which such statute originally had, and by
its reenactment to have intended that that same effect
should again be had. Shandy v. City of Omaha, 127 Neb.
406, 255 N. W, 477, A

Strahl v. Miller, 97 Neb. 820, 151 N, W. 952, was decid-
ed after the passage of the act in 1911 and before the pas-
sage of the 1919 act. We there said: ‘“When a statute
commands or prohibits a thing for the benefit of a person,
he shall have a remedy upon the same statute for the thing
enacted for his benefit, or for a wrong done him contrary
to its terms. But it must be affirmatively shown that the
plaintiff suffered some injury in consequence of the fail-
ure of the defendant to comply with the statute, and that
such injury resulted proximately from such failure. The
fact that the statute does not in terms impose civil liabil-
ity is immaterial. It is not necessary to the maintenance
of an action that the statute so expressly provide.”

It follows that the legislature, in reenacting in 1919 the
cited provisions from section 1 of the original act, and in
omitting the provisions of section 11 to which reference
has been made, did not thereby deny a remedy to the em-
ployee upon the statute.
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It further follows that the legislature by reenacting the
provisions of the original act adopted the judicial con-
struction which had theretofore been placed upon it.

From this record there can be no question but that plain-
tiff’s injury resulted from the collapse of the scaffold. Does
the fact that the scaffold creaked and went down “fast”
carrying the ladder and the plaintiff with it establish that
the scaffold was not “erected and constructed in a safe,
suitable and proper manner,” or must the plaintiff in addi-
tion thereto offer evidence as to the particulars in which
the scaffolding was defective and show what caused the
scaffold to collapse?

In construing legislation of the class herein considered,
this court has long followed the rule that a failure to per-
form a mandatory duty enjoined by statute is negligence
per se, and if any person to whom the duty is owed, or for
whose protection the statute is enacted, is injured in con-
sequence of such violation a case is made. Tralle v. Hart-
man Furniture & Carpet Co., 116 Neb, 418, 217 N, W, 952,
and cases there cited.

In Butere v. Mardis Co., 99 Neb. 815, 157 N. W. 1024,
decided in 1916, we had for consideration the right of an
employee to recover against the contractor and the owner
of a lot upon which a building was being erected. Action
was brought under the provisions of the original act, and
in particular sections 1 and 11. We there held ‘“the inten-
tion of the statute is that the employer is to be an ‘insurer
as to furnishing such a place as it requires,” ”” and that “the
employee may confidently rely upon the performance of
this duty by his employer.” It was there pointed out that
statutes such as ours appear to have originated in New
York.

In Caddy v. Interborough Rapid Transit Co., 195 N. Y.
415, 88 N. E. 747, decided in 1909, the court, in discussing
their similar statute, said that the obvious purpose of the
legisiature was “to impose upon the employer the affirm-
ative and imperative duty to furnish to his employees
stagings and scaffoldings for certain purposes that are safe,
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suitable and proper, regardless of the employer’s knowl-
edge or negligence in the matter. This is absolute and un-
equivocal. Whenever a scaffold is furnished or caused to
be furnished by an employer to be used in erecting, repair-
ing, altering or painting a house, building or structure, it
must be safe, suitable and proper, or the employer is lia-
ble.”

Likewise, in Butera v. Mardis Co., supra, citation was
made to the Wisconsin case of Koepp v. National Ename!-
ing & Stamping Co., 151 Wis. 302, 139 N. W, 179.

In Bruce v. Novthern Boiler & Structural Iron Works,
152 Wis. 188, 139 N. W. 729, the Wisconsin court in refer-
ring to the Koepp case, said: “It was there held that if an
employer personally furnished, or through another caused
to be furnished, any of the prohibited articles for the pur-
poses specified in the statute, he was liable to the employee
for the damages proximately resulting therefrom to such
employee, unless it appeared that the employee assumed the
risk or was guilty of contributory negligence.”

In Olson v. Whitney Bros. Co., 160 Wis. 606, 150 N. W.
959, the court, referring to the Wisconsin statute, said: “It
prohibited an employer in certain kinds of labor from fur-
nishing scaffolding, hoists, stays, ladders, or other mechan-
ical contrivances that were ‘unsafe, unsuitable or improp-
er” The statute did not define the words * * * and the
mentioned was furnished and an accident to an employee
resulted while engaged in the labor specified in the stat-
ute, the employer was liable unless he would show assump-
tion of risk or contributory negligence or both. It mat-
tered not that he might himself be free from negligence.
In that sense he was an absolute insurer of the safety of
the appliance.”

In Stewart v. Ferguson, 164 N. Y. 553, 568 N. E. 662, the
court construed section 18 of their act (which is similar to
our section 48-421) and section 19 of their act setting out
the requirements as to the amount of weight a scaffold
should be constructed to bear and said, the scaffold’s fall,
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“in the absence of evidence of other producing cause, points
to the omission of the duty enjoined by the statute upon
the defendant to the plaintiff in its construction, and points
to it with that reasonable certainty which usually tends to
produce conviction in the mind in tracing events back to
their causes, and thus creates a presumption. It is circum-
stantial evidence, and if it does convince the jury, it justi-
fies their verdict.” The same rule was applied when con-
struing their section 18 in Huston v. Dobson, 138 App. Div.
810, 123 N. Y. Supp. 892. These cases have been repeat-
edly followed by the courts of that state.

The decision in Caddy wv. Interborough Rapid Transit
Co., supra, and Stewart v. Ferguson, supre, had been made
by the New York court before the passage of our original
act. The Wisconsin decisions to which reference has been
made were made after the passage of our original act, but
before its reenactment in 1919. Likewise, before the 1919
act was passed the attention of the legislature was called
to the construction placed upon similar acts by those states,
which we reviewed in Butera v. Mardis Co., supra. We
think it proper to hold that the legislature, under these cir-
cumstances, by reenacting the statute accepted the con-
struction placed upon the act by those states.

In Minneapolis & St. Louis R. Co. v. Gotschall, 244 U, S.
66, 37 S. Ct. 598, the court had before it a case where plain-
tiff’s intestate, a brakeman, was killed. The train separ-
ated because of the opening of a coupler on one of the cars,
resulting in an automatic setting of the emergency brakes
and a sudden jerk which threw the employee off the train
and under the wheels. The jury were permitted to infer
negligence on the part of the employer from the fact that
the coupler failed to perform its function, there being no
other proof of negligence. The employer insisted that this
was error. The court, conceding “in the fullest measure”
the correctness of the rule “that negligence may not be in-
ferred from the mere happening of an accident except un-
der the most exceptional circumstances,” held that such
rule was not controlling of the case “in view of the posi-
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tive duty imposed by the statute upon the railroad to fur-
nish safe appliances for the coupling of cars.” And here
there was a positive ‘duty imposed by statute upon the de-
fendant to furnish a scaffold “constructed in a safe, suit-
able and proper manner.”

Defendant cites to us decisions of this and other courts

_not based upon the mandatory provisions of safety stat-
utes. Obviously, they are not contralling. Plaintiff like-
wise cites Fryer v. St. Louis-San Francisco Ry. Co., 333
Mo. 740, 63 S. W. (2d) 47, wherein recovery was sought
under the federal boiler inspection act. There the evidence
indicated not faulty equipment but faulty handling of the
equipment by the servant. In that opinion the court in
discussing the federal safety appliance act referred to the
provision requiring secure handle-holds on the ends and
sides of each car and said: “If a grab-iron does not hold
a man it is not secure. Therefore, if it is shown that a
grab-iron gave way with a man who attempted to use it,
that would be sufficient to show that it was not secure.” So
here, if a scaffold gives way with a man who attempts to
use it, that would be sufficient to show that it was not con-
structed in a safe, suitable and proper manner. The Mis-
souri court further cites Minneapolis & St. Louis R. Co. v,
Gotschall, supra, with approval and distinguished that case
from the one it was considering.

Holding that the denial of the benefits of the rule of res
ipsa loguitur to a servant, simply because he is a servant,
was unreasonable and unjust, the supreme court of Wash-
ington in Cleary v. General Contracting Co., 53 Wash. 254,
101 Pac. 888, applied that rule in a scaffolding case and
likewise adhered to it in Penson v. Inland Empire Paper
Co., 73 Wash. 338, 132 Pac. 39.

The supreme court of California said in Nolen v. F. O.
Engstrum Co., 175 Cal. 464, 166 Pac. 346: “Scaffolds built
for such purposes do not usually break or fall with the
weight of the workmen, if properly constructed. The fact
that while the plaintiff was at work upon the scaffold it fell
and precipitated him to the ground was of itself sufficient
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evidence that the scaffold was defectively constructed. The
plaintiff testified that he felt the supports giving away at
the time of falling. From this there would be a reasonable
inference that the supports were insufficient, either be-
cause they were too weak to sustain the weight or because
they were not sufficiently nailed. The doctrine of 7es ipsa
loguitur applies.”

In Rocha v. Payne, 108 Neb. 246, 187 N. W. 804, it was
urged that the doctrine of res ipsa loquitur was not appli-
cable to an action for personal injuries by a servant against
his master. This court there said: ‘“We are unable to con-
cur in this contention. The doctrine * * * is frequently
applied to cases of this character.” In Miratsky v. Bes-
eda, 139 Neb. 229, 297 N. W. 94, temporary bleachers col-
lapsed. No actual negligence was proved. The plaintiff
contended that negligence could be implied from the col-
lapse of the structure itself. We there held: “Where a
structure, the collapse of which causes an injury, is shown
to be under the management of a defendant, and the col-
lapse is such as in the ordinary course does not happen if
those who have its management use proper care, the col-
lapse affords reasonable evidence, in the absence of expla-
nation by the defendant, that it arose from want of care.”
Paraphrasing the language used by us in that opinion, and
in full accord with the authorities herein cited, we hold that
plaintiff had a right to rely upon the safe condition of the
scaffold provided for him. In the ordinary course of things,
such scaffolds do not collapse if proper care is used in their
construction and maintenance. The collapse of the scaf-
fold affords reasonable evidence, in the absence of expla-
nation by the defendant, that the accident arose because
the scaffold was not constructed in a safe, suitable and
proper manner.

It follows that the trial court erred in directing a ver-
dict in defendant’s favor,

REVERSED.
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W. T. RAWLEIGH COMPANY, APPELLANT, V. PETER E. SMITH
ET AL., APPELLEES. .
7 N. W, (2d) 80

FILED DECEMBER 18, 1942. No. 31498,

Limitation of Actions. Payments by the principal debtor without the
authority or consent of the surety do not prevent the statute of
limitations from running against the latter.

APPEAL from the district court for Dawes county: EARL
L. MEYER, JUDGE. Affirmed.

Lee Card, for appellant.
Charles A. Fisher and R. R. Wellington, contra.

Heard before SIMMoONS, C. J., ROSE, EBERLY, PAINE,
CARTER and YEAGER, JJ.

ROSE, J.

This is an action to recover from Peter E. Smith, de-
fendant, as surety, a balance of $342 on an account for
merchandise sold by the W. T. Rawleigh Company, plain-
tiff, to Francis J. Budroe. The contracts for the sale and
purchase of merchandise were on printed forms and were

executed by both seller and buyer. Following these con-

tracts on the same instruments were executed agreements
of George Sandercock, C. M. Sandercock and Peter E.
Smith, sureties, for payment of the merchandise purchased
by Francis J. Budroe from plaintiff. The only defendant

in court is the surety, Peter E. Smith. His obligations as:

surety were dated January 2, 1931, and January 2, 1932.
The action was brought in the county court of Dawes coun-
ty and there dismissed. Plaintiff appealed to the district
court. Upon a trial therein the action was dismissed on

the ground that the claim of plaintiff against the surety.

was barred by the statute of limitations. Plaintiff ap-
pealed to the supreme court,
The petition which plaintiff filed in the district court

on appeal states that the indebtedness of Budroe under his’

contracts to purchase merchandise was $1,164.50 on July
1, 1932; that he then acknowledged in writing an unpaid
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balance for that amount and promised to pay it according
to his contracts; that he reduced his debt to $342 by pay-
ments from July 7, 1932, until April 19, 1934 ; that Budroe
purchased merchandise under his contracts to the extent
of $318.74 from July 7, 1932, until November 16, 1932.
The contracts of the purchaser. and sureties and the date
and amount of each item of debit and credit for the pe-
riods mentioned were pleaded in full in the petition.

In an answer to the petition the surety, Smith, sole de-
fendant in court, alleged among other defenses that more
than five years elapsed between the date on which the
cause of action accrued and the date on which the action
was brought and that the claim against the surety was
barred by the five-year statute of limitations. Comp. St.
1929, secs. 20-204, 20-205.

The parties waived a jury and the case was tried befors
the district court. Plaintiff proved the contracts and the
items of debits and credits pleaded in the petition, show-
ing a balance of $342 due from Budroe who purchased the
merchandise. In addition plaintiff introduced in evidence
an exhibit showing that Budroe paid $5 on his account
March 3, 1937. The transcript of the proceedings in the
district court shows that the case was pending therein May
10, 1941. A cause of action accrued on the account
against Budroe when he acknowledged an unpaid balance
of $1,164.50 July 1, 1932, and promised to pay it.

After plaintiff rested, Smith, surety, moved for judg-
ment on the pleadings and evidence on the ground they are
insufficient to support a judgment in favor of plaintiff.
The motion was sustained and the action dismissed.

The pleadings and the evidence show on the face of the
record that a cause of action for a balance due on the ac-
count accrued July 1, 1932, and that more than five years
elapsed before plaintiff filed its petition. There is nothing
in the record to show that Smith did anything to prevent
the statute of limitations from running against his obliga-
tions as surety. The law is that payments by the principal
debtor without the authority or consent of the surety do
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not prevent the statute of limitations from running against
the latter. In re Estate of Soukup, ante, p. 456, 6 N. W.
(2d) 615. Since the action was properly dismissed as to
the surety, because barred by the statute of limitations, the
determination of other questions presented becomes un-

necessary.
AFFIRMED.

The following opinion on motion for rehearing was filed
April 23, 1943, Judgment of district court reaffirmed.

1. Limitation of Actions. The statute of limitations commences to
run against a surety when his obligation to pay accrues.

Partial payments made without the authority or con-
sent of a surety or joint obligor do not toll the statute of limi-
tations as to such surety or joint obligor.

3. Principal and Surety. The liability of a surety is measured by,
and will not be extended beyond, the strict terms of his contract.

4. Limitation of Actions. In order for a part payment to operate
to toll the statute of limitations as to a surety, the payment
must have been made by the surety in person, or for him by his
authority, or for him without authority and subsequently rati-
fied by him.

A waiver of “all notice of any nature whatsoever” in

the suretyship agreement does not operate to supply the surety's

consent and authority to the making of partial payments in the

future.

2.

Knowledge of the making of partial payments by the
principal does not of itself affect the liability of the surety, nor
operate to toll the statute of limitations as to him.

CARTER, J.

The record in this case shows that on January 2, 1932,
the plaintiff company entered into a written contract with
one Budroe whereby the plaintiff agreed to sell and Budroe
to purchase at wholesale such reasonable quantities of its
products as the said Budroe may order during the year
1932, On the same date the defendant Smith and two oth-
ers signed another instrument appearing on the same page
whereby they jointly and severally promised, guaranteed
and agreed to pay for all merchandise sold under Budroe’s
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contract with the company and all prior indebtedness that
was due the company when the contract was signed. The
instrument also contained the following provision: “We
hereby expressly waive notice of the acceptance of this con-
tract, and of the shipment of goods to the buyer, and ex-
tension of credit to the buyer, and of the extension of time
in which to pay for the goods so purchased, and waive all
notice of any nature whatsoever.”

The evidence shows that on July 1, 1932, Budroe was in-
debted to the plaintiff company in the amount of $1,164.50.
Subsequently, and during the life of the contract, Budroe
purchased merchandise of the value of $318.74, the last
item of which was bought on November 16, 1932. Pay-
ments were made by Budroe on the account as follows: In
1932 $712.58, in 1933 $110.66, in 1934 $150, in 1935 $115,
in 1936 $48, and on March 3, 1937, the last payment of $5.
The balance due on March 3, 1937, was $342. On Decem-
ber 21, 1940, plaintiff commenced this action to obtain a
judgment against the defendant Smith. The five-year stat-
ute of limitations (Comp. St. 1929, sec. 20-205) is pleaded
as a bar to a recovery by the plaintiff.

As we have before stated, the last purchase of merchan-
dise under the contract sued on was made on November 16,
1932. Payments were made on the account to and includ-
ing March 3, 1937. There is no evidence that defendant
Smith had consented to the making of these payments and
he invokes the rule that payments made without the author-
ity or consent of a surety or joint obligor do not toll the
statute of limitations as to such surety or joint obligor.
Hall v. Rogers, 113 Neh. 290, 202 N. W. 908; Kuhse v. Lu-
ther, 130 Neb. 623, 266 N. W. 66; In re Estate of Soukup,
ante, p. 456, 6 N. W. (2d) 615. See, also, 71 A. L. R. 378.
This is clearly the rule in this state, and consequently the
rights of the defendant Smith were not prejudiced by the
payments made by the prinicpal without his authority or
consent.

Plaintifi urges, however, that notice to the defendant of
payments made by Budroe was waived under the provisions
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of the contract hereinbefore quoted and that the payments
made thereby operate to toll the statute of limitations.

‘That the contract was accepted by the company is not
disputed. There is no dispute as to the amount and value of
the merchandise shipped to the principal. No extension of
credit was given except as provided in the principal con-
tract; nor is there evidence of any extension of time of pay-
ment for the goods purchased. The only question remain-
ing, therefore, is whether the words in the suretyship agree-
ment, “and waive all notice of any nature whatsoever,”
were sufficient to show an intention on the part of defend-
ant Smith to absolutely assume payment of the principal’s
obligation during any time in which recovery could be had
against the maker. The words of the contract which we
have quoted are not sufficient to express such a purpose.

A surety cannot be held beyond the precise terms of his
contract. Any intention on the part of the surety to as-
sume a further and continued liability must be found in the
words of the contract made. It is not a matter of infer-
ence, but of express statement. The liability of a surety,
therefore, is measured by, and will not be extended beyond,
the strict terms of his contract. Hopewell v. McGrew, 50
Neb. 789, 70 N. W, 397. '

In order for a part payment to operate to toll the statute
of limitations as to a surety, the payment must have been
made by the surety in person, or for him by his authority,
or for him without authority and subsequently ratified by
him. Pfenninger v. Kokesch, 68 Minn, 81, 70 N. W. 867.
A waiver of “all notice of any nature whatsoever” in the
suretyship agreement does not operate to supply the sure-
ty’s consent and authority to the making of partial pay-
ments in the future which would have the effect of tolling
the statute of limitations as to him, Shores-Mueller Co. v.
Knoz, 160 Ia. 340, 141 N. W. 948. The mere fact that the
surety has knowledge of partial payments being made by
the principal is not sufficient to accomplish that result.
McMullen v. Rafferty, 89 N. Y, 456 ; Littlefield v. Littlefield,
91 N. Y. 203. As the waiver contained in the suretyship
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contract purports to waive notice .only, it would be ineffec-
tive to waive a want of consent by the surety to the mak-
ing of partial payments by the principal.

The statute of limitations commences to run against a
surety when his obligation to pay accrues. Cummins v.
Tibbetts, 58 Neb. 318, 78 N. W. 617. Liability accrued in
the instant case on November 16, 1932. The payments
made by the principal not being effective to toll the statute
of limitations as to the defendant surety, it operates as a
complete bar to a suit against the surety commenced after
November 16, 1937. The trial court therefore correctly
held that plaintiff’s cause of action was barred by section
20-205, Comp. St. 1929,

Our former opinion, W. T. Rewleigh Co. v. Smith, ante,
p. 527, 7 N. W. (2d) 80, therefore arrives at the correct re-
sult. In so far as it conflicts with this opinion, however,
it is vacated and set aside,

AFFIRMED.

Rose and Eberly, JJ., not participating.

MILTON PREBYL, APPELLANT, V. PRUDENTIAL INSURANCE
COMPANY ET AL., APPELLEES,
6 N. W. (2d) 881

FILED DECEMBER 18, 1942, No. 31521.

1. Bankruptcy. The bankruptey court may authorize a mortgagee
. to foreclose in a state court a mortgage on real estate of the
bankrupt mortgagor.
A debt secured by a mortgage on real estate of the
bankrupt mortgagor is not canceled by his discharge in bank-
ruptey.

APPEAL from the district court for Gage county: CLOYDE
B. ELLIS, JUDGE. Affirmed.

Milton Prebyl, pro se.

Perry, Van Pelt & Marti, J. P. O'Gara and Vasey &
Mattoon, contra.
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Heard before SiMMoNs, C. J., RoSg, EBERLY, PAINE,
CARTER and YEAGER, JJ. '

RoOSE, J.

Plaintiff, Milton Prebyl, claims to be the owner of 400
acres of land in Gage county. His petition is in the form
of two causes of action. In the first, he prays for the can-
celation of alleged void deeds and liens of defendants, the
Prudential Insurance Company and John S. Callan, and
for quieting in himself the title to the land. In the second,
he seeks a decree dispossessing the terre-tenant, John S.
Callan, defendant, and restoring possession to himself and
requiring restitution from defendants for their wrongful
possession and use of the land. Each designated “cause of
action” depends on title in plaintiff. Defendants assailed
each alleged cause of action by general demurrer. The de-
murrers were sustained. Plaintiff refused to plead fur-
ther and the action was dismissed. Plaintiff appealed.

Among other allegations the petition states in substance:
Plaintiff acquired title to the land by warranty deed Jan-
uwary 12, 1920, borrowed from the Prudential Insurance
Company $14,500 November 2, 1923, and secured the loan
by a mortgage on the land. Plaintiff was adjudged a bank-
rupt March 22, 1930. The mortgage was listed as a debt
in the bankruptey proceeding and plaintiff’s provable debts
were discharged by decree of the federal court November
28, 1930. The referee in bankruptcy made an order June
14, 1930, granting mortgagee permission to foreclose its
mortgage in the district court for Gage county, Nebraska.
Under a decree of foreclosure therein for an unpaid debt
of $16,629.99, mortgagee purchased the land for $11,000
at a judicial sale and procured a sheriff’s deed therefor.
The purchaser dispossessed plaintiff by a writ from the
district court for Gage county pursuant to the judicial sale
and took possession of the premises March 3, 1932. John
S. Callan, defendant, asserted title and right of possession -
in himself under a recorded deed from the purchaser at
foreclosure sale and mortgaged the land for $7,500 to se-
cure a note payable to the Prudential Insurance Company.
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Plaintiff contends that the decree of foreclosure, the ju-
dicial sale and the sheriff’s deed did not deprive him of his
title and that the debt secured by the 14,500-dollar mort-
gage was discharged by the decree of the bankruptey court.
The petition, however, does not state facts sufficient to
support plaintiff’s view of his pleadings. The trustee in
bankruptey took the title and the interests of the bankrupt
in the latter’s property but did not take the insurance com-
pany’s mortgage lien on the 400 acres of mortgagor’s land.
The bankruptey court may authorize a mortgage to fore-
close in a state court a mortgage on real estate of the bank-
rupt mortgagor. Prudential Ins. Co., v. Prebyl, 124 Neb.
295, 246 N. W. 351; Prebyl v. Prudential Ins. Co., 98 Fed.
(2d) 199; First Trust Co. v. Baylor, 1 Fed. (2d) 24, and
cases cited in opinion. It is settled law that a debt secured
by a mortgage on real estate of the bankrupt mortgagor is
not canceled by his discharge in bankruptcy.

The petition shows on its face that plaintiff lost his title
to the mortgaged land by the decree of foreclosure, the ju-
dicial sale and the sheriff’s deed and that he is not entitled
to any relief for which he prays. The demurrers were
properly sustained and the action properly dismissed.

: AFFIRMED.

KATHERINE NICHOLS, SPECIAL ADMINISTRATRIX, APPELLEE,
v. LuMIiR HAVLAT, APPELLANT.
7 N. W. (2d) 84

FiLEp DECEMBER 18, 1942, No. 31188.

1. Negligence. Voluntary intoxication does mnot relieve one from
contributory negligence, or serve to relax the requirement which
is imposed upon a person to exercise due care for his own safety.

The fact that a person when injured was intoxicated is
not of itself contributory negligence, but it is a circumstance to
be considered by the jury in determining whether his intoxica-
tion contributed to his injury.

3. Death. In a personal injury action, where there is evidence tend-
ing to show contributory negligence on the part of plaintiff’s de-




VoOL. 142] SEPTEMBER TERM, 1942 535

Nichols v. Havlat

cedent, that question should be submitted to the jury, under the
provisions of seetion 20-1151, Comp. St. 1929,

APPEAL from the district court for Douglas county:
WILLIAM A. DAY, JUDGE. Opinion on motion for rehearing
of case reported in 140 Neb., 723. Former judgment of
affirmance vacated and judgment of district court reversed.

Brown, Crossman, West, Barton & Fitch, for appellant.
Boyle & Boyle, contra.
L. R. Doyle, amicus curiz.

Heard before SiMMoNS, C. J., Rosg, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

PAINE, J.

This is an action by Katherine Nichols, widow, as spec-
ial administratrix of the estate of George Nichols, de-
ceased, against Lumir Havlat, for the death of George
Nichols, who was killed when struck by the defendant’s
truck. The first time the case was tried to a jury in the
district court they were unable to agree, and were dis-
charged. The second trial occurred in October, 1940, and
the jury returned a verdict for $7,000 in favor of the plain-
tiff, for which amount a judgment was entered. Defend-
ant appealed.

This case was first argued to this court on September 19,
1941, and the opinion is found in 140 Neb. 723, 1 N. W.
(2d) 829, which opinion was released January 9, 1942,

A very full and complete statement of the case and of
the facts, including extensive quotations from the evidence,
is set out in the first opinion, to which reference is hereby
made. Before discussing the law, a brief synopsis of facts
which are practically undisputed will be set out.

George Nichols, the husband of the plaintiff, was 63
years old when he was killed on April 17, 1940. He was a
common laborer at the Armour packing house, but had been
on a vacation for a few days. He lived at 3628 Y street,
South Omaha, which was about two and a half miles from
the place where he was killed. He left home that afternoon
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about 3 o’clock, his family expecting that he would return
for supper. When he did not return, the wife sent one of
the children down three or four blocks from home to a cou-
ple of taverns to inquire if he was there, but he was not.
His family could give no reason why he was out at the
place where he was killed, on Q street near Sixty-first.

The defendant Havlat owned and operated a large farm
Chevrolet truck, with a standard trailer attached, the two
weighing about 31,000 pounds, and the truck was going
west. It was loaded with 375 bushels of corn, which he
was taking to Dorchester, where he lived. Havlat, the own-
er of the truck, was riding in it, and was sound asleep in
the cab until after the accident, his truck being driven by
his employee, Lumir Belohlavy.

The accident happened about 10 p. m., west of the city
limits of Omaha, on an arterial highway known as Q street,
the main highway into South Omaha from the west. The
pavement is 18 feet in width, with a 10-foot cindered shoul-
der on each side of the brick. There was considerable traf-
fic at this point on the night of the accident. The lights of
oncoming cars blinded the driver of the truck, and he did not
see Nichols until he was just a few feet ahead of him and di-
rectly in front. The driver made a sudden turn, and upset
the truck and trailer in the ditch on the left side of the
highway, but did not avoid hitting Nichols, who was killed.

Russell Meacham, a bus driver, driving a passenger bus
east from Ralston to South Omaha over Q street, said that
he saw Nichols standing on the highway about 125 feet
west of the intersection of Sixtieth street and Q street, and
as he turned out and passed him he was urinating approxi-
mately in the middle of the road. He was at a staggering
stand-still, sort of maneuvering around, facing southeast.
The last time Meacham saw him he was going towards the
north side of the road. Within four or five seconds the bus
stopped at Sixtieth and Q to take on a passenger, and the
defendant’s truck and trailer passed, and looking in his
rear vision mirror he saw the tail-lights on the truck zig-
zag and turn a somersault. He immediately backed his bus
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up a way and ran to the body of the deceased, which was
on the highway. The truck was upside down in the ditch
on the south side of the road. He remained at the place
of the accident over 15 minutes. Nichols wore dark cloth-
ing, and there were no street lights along Q street at this
place.

William Malverd testified that he was waiting for the
bus at the corner of Sixtieth and Q. He first saw Nichols
east of Sixtieth street on Q street, walking west towards
him. It was a dark night. “A. The only time I would see
him was when there was a car coming from behind him.
# % % Q. And what did he do then? * * * A. Well, he was
off and on to ‘the north side of the pavement. Q. And de-
scribe to the jury what you mean by that? A, Well, I
would say he was staggering in a way. * * * Q. Now,
where was he on the pavement and where was he off the
pavement, as you have stated? A. You mean what part of
the block? Q. Yes, that’s right. A. Well, it was a short
distance east of 60th. Q. And did you see any cars pass
Mr. Nichols east of 60th? A. Yes, sir. Q. And what
took place, just what did you see when these cars were
passing him? A. Well, one in particular, I would say,
skidded about ten yards and came to a stop. * * ¥ Q. What
did Nichols do with reference to these cars? A. Well, he
said something to them, but I didn’t really hear, I couldn’t
definitely say what he said. * * * Q. How far were you
from Mr. Nichols when he crossed 60th street? A. About
the width of the pavement. Q. And about how far would
that be? A. About twenty feet. Q. And tell the jury just
what he did then as you saw it, describe his condition?
# % % A Well, he stopped and looked at me, and, as I said
before, he was off and on the pavement as he walked down.
Q. Did he go onto the north shoulder and then back onto
the pavement? A. Yes, sir. Q. Well, describe to the jury
just what you observed as to his condition, * * * A. I saw
him staggering off and on the pavement. * *.* Q. And de-
scribe to the jury what he was doing with reference to go-
ing down that highway up to the time you saw the bus pass
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him? A. Well, as I said before, he was off and on the pave-
ment, and was staggering, and just as the bus was coming
up, he stopped in the north half of the pavement and was
urinating, and as the bus passed him, well, that’s the last
I saw of him.” )

The witness testified that after Nichols was killed he
went down there, and his legs and hips were on the pave-
ment and his head and the top part of his body were over
on the north shoulder.

An examination of the pleadings shows that the sixth
paragraph of the amended answer reads as follows:

“Defendant further alleges that at the time of the col-
lision between this defendant’s truck and the deceased, the
deceased was in an intoxicated condition, had been stag-
gering around on the road in the presence of other vehic-
les, and that at the precise time of the collision between
this defendant’s truck and the decedent, the decedent was
urinating on the pavement and was so intoxicated that he
was staggering from place to place on the pavement, which
circumstances made it impossible for this defendant’s driv-
er to have avoided a collision with the plaintiff’s decedent.

“Defendant further alleges that the gross negligence of
the plaintiff’s decedent, as above set forth, was the sole
and proximate cause of the injuries and death of plaintiff’s
decedent and that such gross negligence of plaintiff’s dece-
dent at said time and place is and was sufficient to bar any
recovery herein to the plaintiff from this defendant.”

Further, that instruction No. 1 tendered by the defend-
ant and refused by the court reads as follows: “You are
instructed that if you find from the evidence that the de-
cedent George Nichols was under the influence of intoxi-
cants or was intoxicated at the time of the collision and that
said intoxication prevented him from exercising care for
his own safety and protection and that he did not use ordi-
nary care, then his failure to use such care contributed di-
rectly to his injury and your verdict will be for the de-
fendant.”

The plaintiff’s amended reply is a general denial.
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However, all question of the decedent’s negligence was
withdrawn from the jury, even though it was in the plead-
ings, and evidence relating to it covered many pages in
the bill of exceptions., The trial judge, instead of begin-
ning his instructions with a brief synopsis of the petition,
amended answer and amended reply, to set out the claims
made by each party as the reason why each should prevail,
gave as instruction No. 1:

“In a case of this kind, when the defendant alleges that
the plaintiff’s decedent was guilty of contributory negli-
gence, the burden is upon the defendant to establish such
defense by a preponderance of the evidence.

“You are instructed, as a matter of law, that the defend-
ant has failed to establish his defense of contributory neg-
ligence, and such defense is withdrawn from your consid-
eration. You are further instructed that the defendant’s
own testimony in this case makes him liable as a matter
of law, under the rules laid down in cases of this kind by
the supreme court of the state of Nebraska. Therefore,
you are instructed that the defendant is liable to the plain-
tiff in some amount, and you are hereby instructed to re-
turn a verdict in favor of the plaintiff and against the de-
fendant in some amount. In determining the amount of
the plaintiff’s damages you will be guided by instructions
2 and 3 following.”

The trial judge thereby decided that defendant was guilty
of actionable negligence, and that plaintiff’s decedent was
not guilty of contributory negligencs “as a matter of law
or fact.” This left as the only question submitted to the
jury, how much in damages do you think the plaintiff is
entitled to under the evidence?

It is contended by plaintiff that not one single witness
said George Nichols was drunk. This may be true, but
many testified to his uncertain course and his constant
staggering.

Under the subject “Intoxication,” as treated in Negli-
gence in 38 Am. Jur. 883, sec. 203, it is said: “Voluntary
intoxication does not relieve one from contributory negli-
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gence, or serve to relax the requirement which is imposed
upon a person to exercise due care for his own safety, * * *
A person threatened with a peril caused by the negligence
of another is bound to exercise his intelligence and activ-
ity in full measure to avoid injury therefrom, and if it ap-
pears that from voluntary drunkenness he has deprivad
himself of the capacity so to do and as a result has suf-
fered an injury, he will be denied legal redress therefor on
the ground of contributory negligence. Thus, where one,
by reason of his own voluntary intoxication, exposes him-
self to danger, and receives injuries which he could, and
by the exercise of ordinary prudence would, have avoided
if sober, he is guilty of contributory negligence and cannot
recover for such injuries. However, the plaintiff’s volun-
tary intoxication is not negligence per se, and will not of
itself prevent a recovery; hence, it is error to enter a
nonsuit or give a binding instruction to find for the de-
fendant for the reason merely that the plaintiff was intox-
icated. Intoxication defeats a recovery by the plaintiff for
negligence only in so far as it affects the care which he
takes for his own safety. Thus, evidence of plaintiff’s in-
toxication is admissible, not as establishing contributory
negligence in itself unless it shows that the drunkeriness
was in such degree as to cause loss of control of the mus-
cles and senses, but as a circumstance to be weighed by the
jury in their determination of the issue whether or not the
plaintiff exercised ordinary care for his own safety.”

Let us examine a few statements from the courts of oth-
er states:

“Whether the plaintiff suddenly staggered out in front
of the car, or was walking in front of the car, in the mid-
dle of the lane of traffic where he was struck, in such a
condition as not to be able to realize the danger, he was
guilty of contributory negligence.” Jackson v. Cook, 176
So. (La. App.) 622,

“The fact that a person when injured was intoxicated is
not in itself evidence of contributory negligence, but it is
a circumstance: to be considered in determining whether



VoL. 142] SEPTEMBER TERM, 1942 541
Nichols v. Havlat

his intoxication contributed to his injury. If it did, he
cannot recover. If it did not, it will not excuse the defend-
ant’s negligence. Ordinarily, it is a matter to go to the
jury.” Coakley v. Ajuwrie, 209 Cal. 745, 290 Pac. 33.

“There can be no doubt of the rule that negligence may
be inferred from circumstances, and while, as a matter of
law, intoxication is not contributory negligence, or conclu-
sive evidence of such negligence as will prevent a' recovery,
still such intoxication is evidence of negligence from which
the jury are at liberty to infer such negligence as will bar
the action, if the attendant facts so warrant.” Rhyner ».
City of Menasha, 107 Wis. 201, 83 N, W. 303.

“Pedestrian who, while intoxicated, on a dark, wet night,
completely covered with dark clothing, entered arterial
boulevard without looking other than to take one look be-
fore entering boulevard, held contributorily negligent, pre-
cluding recovery against motorist who struck him when
he was about 20 feet from the curb.” Gibb v. Cleave, 55
Pac. (2d) 938 (12 Cal. App. (2d) 468).

“A. pedestrian who was walking on the highway in the
country in the nighttime while under the influence of in-
toxicating liquor was required to exercise the same degree
of care as that required of a sober person, as respects lia-
bility of motorist who struck and killed pedestrian.” Ol-
stad v. Fahse, 282 N, W, 694 (204 Minn. 118).

“Much of defendants’ argument concerning plaintiff’s
case relates to the evidence of his intoxication at the time.
The evidence about this was conflicting and its extent in
affecting his conduct was for the jury to find.” Carr ».
Orrill, 86 N. H. 226, 166 Atl. 270.

In 10 Blashfield, Cyclopedia of Automobile Law and Prac-
tice (Perm. ed. 1935) 366, sec. 6628, it is said: “The rule
that the question of contributory negligence should be sub-
mitted to the jury where the evidence is conflicting has
been applied in cases * * * where a person suddenly steps
in front of a motor vehicle, or is injured at an intersec-
tion, or is struck while walking on public thoroughfare at
night, or * * * where at the time he was struck the pedes-
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trian was intoxicated, standing on the sidewalk or in the
path of a truck.”

In the 1941 pocket parts to this Blashfield Cyclopedia,
referring to section 6628, it is said: “As previously men-
tioned in this section, the contributory negligence of an in-
toxicated person has bezen submitted to the jury, as has the
quastion whether the pedestrian was in fact intoxicated or
under the influence of liquor.”

In the bill of exceptions we find a statement made to the
jury by the court before argument, as follows: “The
Court: Now, gentlemen, we have reached the conclusion
of this case, and it is now up to the lawyers to argue it.-
Prior to this time a motion has been made by the plaintiff
to withdraw from the jury consideration of all evidence
except the amount of damages, for the reason that the tes-
timony shows that the defendant, by his own testimony,
was liable in this case, and that no evidence has been in-
troduced to show that the plaintiff’s decedent was guilty of
any contributory negligence. Now this motion has been
sustained by the Court, so the only question that will be
submitted to this jury will be the amount of the damages, if
any, of the plaintiff, that the plaintiff is entitled to recov-
er. The argument will be limited to that phase of it, so I
am just announcing that ruling, so that you will know why
the evidence is not discussed except that phase, the amount
of the plaintiff’s damages, if any.”

In our opinion, this ruling of the court and the written
instructions to the same effect were erroneous. The evi-
dence shows that the deceased had left his home in the aft-
ernoon and was expected to return for supper. When he
did not, they sent to two taverns to find him. At 10 o’clock
that night he was staggering along a road ouside the city
limits, going farther away from home. Cars proceeding
in orderly fashion along this road had to turn out to go
around him, or slide their wheels to avoid hitting him.
When a bus was approaching, he stopped near the middle
of the road to respond to a call of nature, maneuvering un-
steadily around while so occupied.
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With this evidence, and much more to the same effect,
the ruling of the district court that the deceased as a mat-
ter of law was not guilty of contributory negligence was
clearly erroneous, and that issue should have been submit-
ted to the jury under the usual instructions.

The former opinion of this court in this case, found in
140 Neb. 723, 1 N. W. (2d) 829, is hereby set aside in so
far as it conflicts herewith.

In a personal injury action, where there is evidence tend-
ing to show contributory negligence on the part of plain-
tiff’s decedent, that question should be submitted to the
jury under the provisions of section 20-1151, Comp. St.
1929. See Sgroi v. Yellow Cab & Baggage Co., 124 Neb.
525, 247 N. W. 355,

The judgment of the district court is hereby set aside
and the cause remanded for a new trial in accordance
herewith.

REVERSED.

EBERLY, J., dissenting.

I respectfully dissent from the conclusions stated in the
opinion of the majority of this court, both as to law and
fact.

The territorial legislature of 1855 passed an act entitled,
“An Act to put into force in this territory the common law
of England,” which common law of England, under condi-
tions stated therein, was then by that act expressly “adopt-
ed and declared to be law within said territory.” 1 Com-
plete Session Laws, 1855-1865, p. 144.

This language was reenacted and continued in force by
the territorial legislature of 1866 as section 1, ch. VII of
the Revised Statutes of 1866. In the General Statutes of
1873 it was continued without substantial change, there be-
“ing substituted under legislative authority to conform to
the fact of Nebraska’s admission to the federal union the

words, “Inconsistent with * * * the Constitution of this
state, or with any law passed or to be passed by the legis-
lature thereof,” for the words, “Inconsistent * * * with the

organic law of this territory, or with any law passed or to
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be passed by the legislature of this territory.” As thus
changed this statute was reenacted as section 3697 of the
Revised Statutes of Nebraska for 1913, and again as sec-
tion 3085, Comp. St. 1922, and still again as section 49-
101, Comp. St. 1929,

As to the effect of these various reenactments see Pinn
2. State, 107 Neb. 417, 186 N. W. 544 ; In re Estate of Bery,
139 Neb. 99, 296 N. W. 460; Munch v. Tuse, 140 Neb. 457,
300 N. W, 385,

Valid statutes by use of appropriate language may enact
or reenact dsfinite laws, even though unwritten, by proper
reference thereto, and such acts so framed shall have the
same operation as if they had enacted all such laws in
- terms. Tramp v. United States, 86 Fed. (2d) 82; State v.
Moorhead, 100 Neb. 298, 159 N. W. 412; Sheridan County
v. Hand, 114 Neb. 813, 210 N. W. 273; Richardson v. Kil-
dow, 116 Neb, 648, 218 N. W. 429 ; In re Estate of Mathews,
125 Neb. 737, 252 N. W, 210; Kinkead v. Turgeon, 74 Neb.
573, 580, 104 N. W. 1061, 109 N. W. 744; Meng v. Coffee,
67 Neb. 500, 93 N. W. 713; Drummond Carriage Co. v.
Mills, 54 Neb. 417, 74 N. W. 966; St. James Orphan Asy-
lum v. Shelby, 60 Neb. 796, 84 N. W. 273; Brooks v. Kim-
ball County, 127 Neb. 645, 256 N. W, 501; Roberts v. Rog-
ers, 129 Neb. 298, 261 N. W. 354 ; Osterman v. Central Ne-
braska Public Power and Irrigation District, 131 Neb. 356,
268 N. W. 334 ; State v. Barney, 133 Neb. 676, 276 N. W.
676; Drainage District No. 1 v. Suburban Irrigation Dis-
trict, 139 Neb. 460, 298 N. W. 131,

“Public statutes of a state are judicially recognized by
all courts of that state.” 31 C. J. S. 525, sce. 16.

This necessarily includes as being within the require-
ments of judicial notice the terms of the common law of
England as thus enacted and reenacted, and particularly
that part thereof pertaining to the law of highways and
torts relating thereto so far as invoked by the facts in the
instant case.

In this connection, the accented rule appears to be that,
“In ascertaining matters of fact or of law to be judicially
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‘noticed, the judge may resort to, or obtain information
from, any source of knowledge which he feels would be
helpful.” 31 C.J. S. 516, sec. 12

It is quite obvious that the rule of our Clv11 Code rela-
tive to the proof of foreign laws, apparently twice adopt-
ed, that “the unwritten law of any other state or (foreign)
government may be proved * * * by the books of reports
of cases adjudged in their courts.” (Italics supplied.)
Sections 20-1298 and 20-1269, Comp. St. 1929, make books
of English reports of cases adopted by the courts of Eng-
land authoritative as a safe and proper source of judicial
information as to the terms and interpretation of the Eng-
lish common law as lawfully adopted by our legislature
and applicable in the instant case.

Our English common law was essentially composed of
customs of the people, which, followed and observed from
time immemorial, have by common consent crystallized in-
to a rule of civil conduct. Thus, in Chaucer’s (about 1340-
1400) Canterbury Tales we have depicted a pilgrimage to
the then ancient English Shrine by pilgrims representing
the various social orders then existing. Some were eques-
trians. Some were pedestrians who carried staffs. All
were pursuing their pilgrimage over a highway of imme-
morial antiquity which then and now continues to be prop-
erly described as a public road over which all persons have
full right of way, walking, riding or driving. 13 Eneyclo-
pedia Brittanica (14th ed.) 792.

But, in addition, under the English common law it has
long been determined that “A foot passenger is not bound
to keep on the foot pavement; he has a right to walk in the
carriage-way, and is entitled to the exercise of reasonable
care on the part of persons driving carriages along it.”
Addison, Law of Torts (7th ed.) 631, See, also, Boss v.
Litton, 5 C. & P. (Eng.) *407.

In 1842 the case of Davies v. Mann, 10 M. & W. (Eng.)
545, was decided. This interpretation of the English com-
mon law was made 13 years before our first legislative
adoption of the common law of England, and was before
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the legislators when that act was passed. The Mann case
was determined under the practice that prevailed at com-
mon law, of which Morrissey, C. J., in Morrison v. Scotts
Bluff County, 104 Neb. 254, 177 N, W, 158, says, in part:
“At common law, contributory negligence on the part of
plaintiff, no matter how slight, was an absolute bar to re-
covery.” In this Mann case, the plaintiff having fettered
the forefeet of a donkey belonging to him, turned it into
a public highway where the donkey was grazing, when the
defendant’s wagon, with a team of three horses, coming at
what the witnesses said was a smartish pace, ran against
plaintiff’s animal, knocked it down, and the wheels passing
over the animal, it died soon after. A recovery by plaintiff
was sustained, Parke B., stating: “Although thz ass may
have been wrongfully there, still the defendant was bound
to go along the road at such a pace as would be likely to
prevent mischief. Were this not so, a man might justify
the driving over goods left on a public highway, or even
over a man lying asleep there.”

Even in our own jurisdiction, not only are the principles
announced by the Mann case accorded full recognition, but
the fact that they are applicable and controlling in cases
similar to what is presented in the instant case must also
be conceded.

Stating the substance of the opinion of a learned justice,
we repeat the following: Many years ago the English
cases summarized the law which rules this case as follows:
If a man is lying drunk on the road another is not negli-
gently to drive over him. If that happened the drunken-
ness would have made a man liable to injury but would
not have occasioned the injury. Recoveries by such injured
were therefore sustained at common law. These cases thus
referred to are but proper applications of the principles
laid down in the maxim, causa proxima non remota spec-
tatur. This imposes on plaintiff the requirement that he
must prove that the defendant’s negligence was the proxi-
mate and not the remote cause of the damage. Clearly a de-
fendant is not liable, if, although he was negligent, it was
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the negligence of the plaintiff and not his own that caused
the accident. All of the foregoing principles clearly con-
stituted a part of the common law of England as it was
adopted by the legislature of 1855, and, by virtue of that,
reenactment by reference should be deemed in effect a stat-
utory declaration of our own legislature and binding upon
us as such a statute. Of course, the acceptance of this
proposition in effect is a denial of defendant’s claim of con-
tributory negligence. However, the weight of authority
generally sustains the foregoing principles and their bind- -
ing force, irrespective of whether they are derived from
the common law of England by formal legislation adopted,
or due solely to judicial recognition of the same. The gen-
eral rule is properly expressed in the following quotation:
“On the other hand, conditions (remote causes) must not
be confounded with proximate causes. The mere fact that
a person or his property is in an improper position, when,
if he had not been there, no damage would have been done
to him, does not preclude him from recovering. Such ecir-
cumstance is only a condition to the happening of the dam-
age, not a cause of it. * * * The fact that the person or
property was in the particular situation is not in contem-
plation of law a cause of the damage. A man may in the
daytime fall asleep in the country highway, or leave his
goods there, and recover for injury by another’s driving
carelessly over him or them; since, though the position oc-
cupied is a condition to the damage, the damage is not the
natural result of the act.” Bigelow, Elements of the Law
of Torts (5th ed.) 340.

“In determining liability for a tortious injury, the law
looks only to the act or omission from which the result fol-
lows in direct sequence without the intervention of a vol-
untary independent cause and declines to permit further
investigation into the chain of events, and unless the act
complained of is the proximate cause of the injury, there
is no legal liability.” 62 C. J. 1115,

One fundamental error of the majority opirmion is its
failure to distinguish “proximate cause” from “occasion”
or “condition” created.
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Even if we wrongfully assume that the lawful exercise
of the right by Nichols to travel longitudinally over the
highway on foot as disclosed in the instant case amounted
to negligence, still this evidence would not sustain the ma-
jority opinion; for we are clearly committed to the rule:
“Two acts (of negligence) of independent source are not
concurrent in causing an injury, if one of them merely fur-
nishes a condition by which such injury is made possible,
and later such injury occurs through the efficient, self-act-
ing and independent operation of the other.” Johnson v.
Mallory, 123 Neb. 706, 243 N. W. 872. See, also, Bergen-
dahl v. Rabeler, 131 Neb. 538, 268 N. W. 459; Wentink .
Traphagen, 138 Neb. 41, 261 N, W, 884.

The evidence adduced on the trial of this case is set out
at length in the original opinions filed in this case and re-
ported in 140 Neb. 723, 1 N. W. (2d) 829, and also, in part,
in the present majority opinion, and will not be repeated
in this dissent.

“Q strest” highway, so far as involved in this suit, is
comparatively a straight road bordering the city of Oma-
ha, extending from east to west. The traveled portion is
paved with brick, and constructed with an 8-inch shoulder
of cement on ecither side thereof ; these together make up a
roadway 18 feet in width. On this highway between its
intersection with “60th”’ street and its intersection with
“G1st” street, and situated on the north side thereof, are
seven buildings, four of which appear to be dwellings, and
all of which face “Q streest” and are approximately from
24 to 63 feet distant therefrom. No permanent sidewalks
are constructed in front of these houses, and the only ac-
commodation for foot passengers along this street is the
grade upon which the paved highway rests, and along
which a dirt shoulder parallels.the paved portion of the
traveled highway. South of this road at this point are no
buildings, but the country is an open field devoted to agri-
culture. The road bed is substantially level, with a slope
to the west, not excessive but gradual. On the night of
the accident no permanent natural objects obscured the
view of the traveler passing over it to the westward.
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On the night of April 17, 1940, at about 10 o’clock p. m.,
defendant Havlat was proceeding westward over this high-
way, engaged in transporting 375 bushels of corn in his
1939 Chevrolet truck, with an Omaha Standard trailer at-
tached thereto, to the town of Dorchester, Nebraska. There
is no evidence that the defendant, or his driver in actual
charge of the conveyance, were familiar with the highway
cver which they were passing, or had ever passed that way
before. The undisputed evidence is that, as these parties
approached and passed over the Sixtieth street intersec-
tion with the street over which they were proceeding, the
defendant, Lumir Havlat was asleep in the driver’s cab of
the truck, and his employee, Lumir Belohlavy, was at the
wheel and in full charge of the operation of the truck. It
appears that Havlat never awoke until the accident was
entirely over. Belohlavy, defendant’s alter ego, testified,
in effect, that the truck and trailer combined, under his
control, from the Sixtieth street intersection to the point
of collision of the truck with the deceased, was proceeding
at the rate of from 25 to 30 miles an hour; that as he
passed over the Sixtieth street intersection he was totally
blinded by the dazzling headlights of an approaching auto-
mobile, which condition of total blindness continued unin-
terruptedly until that approaching car was passed, a dis-
tance of 450 feet from the intersection where his blindness
commenced. During that time he could see nothing. As
the dazzling lights of the approaching car passed the truck
and as he passed beyond the area of the dazzling light, in
the middle of the north traffic lane of this highway two feet
immediately in front of his truck was a living form, Mr.
Nichols, who was thus discovered by Belohlavy for the first
time, and in less than the twinkling of an eye was then
run down and killed. The testimony of the driver of the
truck is that, as soon as Mr. Nichols was seen, the brakes
of the truck were “slammed on” and the truck swerved
sharply to the left. Thereby the course of the truck was
diverted from the north traffic lane into the south lane and
from there onto the adjoining dirt shoulder of the high-
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way, and though the brakes thereof were kept constantly
applied, the truck was finally stopped by being overturned
in what appears to be in the nature of a road ditch or a
borrow pit south of the paved roadway. In its passage
over the pavement, after the brakes were applied, skid
marks were left by the truck tires. The north skid mark
extended along the paved surface of this highway for a
distance of 119 feet to the place where it left the pavement.
The actual measurements made and testified to indicate that
the truck and trailer continued from that point 250 feet
to the place it was overturned. There is no dispute in the
evidence that this upset occurred west of a manhole situ-
ated south of the roadway.

From the time the truck crossed the Sixtieth street in-
tersection until after the deceased was collided with, the
driver of the truck neither decreased the speed nor sound-
ed an alarm, but the conveyance proceeded down grade at
the rate of 25 to 30 miles an hour.

The following is the uncontradicted testimony of a wit-
ness duly qualified as an expert on the subject to which his
testimony relates:

“Q. Do you mean, Sergeant, that if the average, ordi-
nary individual was confronted with a sudden emergency,
like the looming up of an object before him, that it would
be three-quarters of a second before the mind could tele-
graph it to the feet, and the feet to put on and apply the
brakes? A. That's right. Q. How far would a car travel
in feet going twenty-five miles an hour, in three-quarters
of a second? * * * A. Approximately twenty-eight feet.
Q. How far would a car travel in feet before the average
person could complete the reaction period, going at thirty
miles an hour? #* * * A. Thirty-one and a half feet.”

It is obvious that these distances are to be considered
in determining the distances in which defendant’s driver
could bring his truck to a full stop.

Belohlavy, defendant’s driver, and alter ego, further tes-
tifies in substance, that the headlights of the truck were
defective in that the range of their beams was limited from
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100 to 125 feet. The statutory requirement then in force
was that motor vehicles were required to be equipped with
headlights which “under normal atmospheric conditions
and on a level road produce a driving light sufficient to ren-
der clearly discernible a person two hundred feet ahead.”
Comp. St. Supp. 1939, sec. 39-1176. It thus appears that
the area lighted by these defective headlights did not ex-
ceed 125 feet. The driver was driving this truck at such a
rate of speed at the time of the accident that the distance
of more than twice the range of his defective headlights
was required in which to bring this vehicle to a complete
stop.

We are committed to the view that a motorist who drives
his automobile so fast on a highway at night that he can-
not stop in time to avoid a collision with an object within
an area lighted by his headlights is negligent as a matter
" of law. Redwelski v. Omaha & C. B. Street R. Co., 137
Neb. 681, 290 N. W. 904 ; Roth v. Blomquist, 117 Neb. 444,
220 N. W. 572; Cotten v. Stolley, 124 Neb. 855, 248 N. W.
384; Most v. Cedar County, 126 Neb. 54, 252 N. W. 465;
Hendren v. Htll, 131 Neb. 163, 267 N, W. 340; Fischer z.
Megan, 138 Neb. 420, 293 N. W. 287,

In this case, even the fact, if we assume arguendo, that
plaintiff’s intestate was negligent in passing along this
highway in the manner disclosed by the record immediate-
Iy prior to his death, still the utter gross negligence of de-
fendant’s driver in his management of defendant’s truck
in conducting it when its condition rendered it wholly in-
capable of being stopped within the range of its headlights
for more than 450 feet over a city street while the driver
was in a blinded condition and incapable of discerning per-
sons and things upon the traveled portion thereof clearly
brings this controversy within the rule announced by this
court in Carnes v. DeKlotz, 137 Neb, 787, 291 N, W, 480,
as follows:

“Although a person may have negligently exposed him-
self or his property to an injury, nevertheless, if the de-
fendant, after discovering his exposed situation, negligent-
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ly injures him or is guilty of negligence in not discovering
his dangerous position in time to avoid the injury, and in-
jury results because thereof, he may still recover.” (Ital-
ics supplied.) See, also, Wilfong v. Omaha & C. B. Street
R. Co., 129 Neb. 600, 262 N. W. 537 ; Omaha Street K. Co. v.
Martin, 48 Neb. 65, 66 N. W, 1007.

But the assumption of the plaintiff’s negligence, just in-
dulged arguendo, is wholly without warrant in the record,
in view of the issues made and presented by the pleadings
on which the case was tried and determined.

The defendant’s charge of contributory negligence is lim-
ited to the sixth paragraph of his answer, where, after
charging deceased was intoxicated, he further says, “that
at the precise time of the collision between. this defendant’s
truck and the decedent, the decedent was urinating on the
pavement and was so intoxicated that he was staggering
from place to place on the pavement, which circumstances
made it impossible for this defendant’s driver to have
avoided a collision with plaintiff’s decedent.” (Italics sup-
plied.)

The word “precise,” as here employed by the pleader, is
thus defined by Webster’s New International Dictionary
(2d ed.): ““a. Having determinate limitations; exactly or
sharply defined or stated; definite; exact;” ete.

To the allegations of this paragraph of the answer the
plaintiff filed his reply expressly denying the same.

It cannot be gainsaid that the question of contributory
negligence must be determined on the basis of the issues
thereon as made by the pleadings of the parties. The doc-
trine adhered to in this court is, without question, that,
“Contributory negligence is an affirmative defense, and
cannot be proved unless alleged in the pleadings.” Reed v.
Chicago, B. & Q. R. Co., 98 Neb. 19, 151 N. W. 936. See,
also, Mercer v. Omaha & C. B. Street R. Co., 108 Neb. 532,
188 N. W. 296.

We have also announced as a rule of procedure:

“Plaintiff, in an action based on specific acts of negli-
gence resulting in personal injuries, is not entitled as a
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matter of right to prove entirely different acts of negli-
gence during the trial without amending his petition or
giving defendant an opportunity to plead or prepare a new
defense.” Scharf v. Frontier County, 113 Neb. 688, 204 N.
W. 516.

As a corollary to the foregoing proposition, it naturally
follows that, “Where defendant sets forth facts claimed to
show contributory negligence on the part of plaintiff, his
proof is confined to the particular facts alleged.” 20 Stand-
ard Ency. of Procedure, 322,

We have likewise announced the rule that, “Contribu-
tory negligence as a defense must be proximate to plain-
tiff’s injury in the same sense in which defendant’s negli-
gence must have been proximate to the injury giving rise
to the cause of action.” McCulley v. Anderson, 119 Neb.
105, 227 N. W, 321. .

To prove the charges of intoxication, defendant produced
the driver of the Ralston bus, who, at 9:45 p. m. on the
night of the accident, was proceeding over the Ralston-
Omaha road traveling eastward. His final evidence was
that, when he first saw Nichols, the deceased, he was stand-
ing on the north half of the road urinating; that he was
standing at a ‘“‘staggering standstill, sort of maneuvering
around the middle of the road” while he was urinating.
This place where Nichols was urinating was about 125 feet
from the Sixtieth street intersection; and further witness
states that he never saw Nichols alive after he passed him
in the Ralston bus, and that Nichols was still urinating at
that time, facing southeastward.

Another of defendant’s witnesses, standing at the south-
west corner of Sixtieth and Q streets, first discovered the
deceased approaching over Q street about a block east of
witness’ then position, coming from the east, and stagger-
ing off and on the pavement. These movements caused cer-
tain cars coming from the east to slow up, and caused one
car to stop. Nichols spoke to the people in the car that
stopped, but what was said by him is not known by this
witness. As Nichols was crossing the Sixtieth street inter-
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section he looked to this witness. This witness further tes-
tified: “Well, as I said before, he was off and on the pave-
ment, and was staggering, and just as the bus was coming
up, he stopped in the north half of the pavement and was
urinating, and as the bus passed him, well, that’s the last
I saw of him.”

Nichols is dead. He cannot explain or extenuate. He is
charged by the defendant with being intoxicated. It was
sought to be shown by establishing a visit by him to tav-
erns (poor men’s clubs) during the day of his death. The
attempt was a failure. No witness testified to having seen
Nichols take a drink of intoxicating liquor or enter or leave
a place where intoxicating liquors were sold, nor was any
liquor found upon his person after his death, or in his pos-
session during the day the accident occurred. No evidence
appears in the record as to detecting the odor of intoxi-
cants on his breath or person while living, or on his corpse
after his violent death. There was an entire absence of
evidence tending to establish “thickness of tongue,” inco-
herency of speech, or the maudlin voice which may accom-
pany the intoxicated. No autopsy was performed after
the death.

The writer of the majority opinion assumes that a man
who staggers is a “drunk.” Yet, on the argument of this
case, our attention was called to medical authority which
establishes that these symptoms established by the evidence
in the record were incident to no less than 60 diseases, in
addition to intoxication. Further, this learned author of
the majority opinion, in his many years of active life, must
have observed that men of the years of the deceased (six-
ty-three) not infrequently develop a natural weakness of
the urinary tract which necessitates frequent and some-
times uncontrollable urination; and that when that func-
tion, due to surrounding circumstances, is repressed, it re-
sults in nervousness, shifting on the feet, and even con-
tortions, the outward manifestations thereof being not dis-
similar to what is depicted in the record before us.

But there is no allegation in defendant’s answer or evi-
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dence in the record that plaintiff’s decedent staggered in
the slightest degree after the act of urination, testified to
by the defendant’s witnesses, was completed. There is no
evidence that defendant’s truck collided with him during
the continuance thereof. The precise allegations of de- -
fendant’s answer, limited as they are, are in all respects
substantially disproved. He may not successfully defend
on claimed contributory negligence which is not pleaded in
his answer and substantially established by his evidence.
Facts in the record indisputably establish that on comple-
tion of the act of urination Nichols proceeded west on the
north half of the highway more than a block (300 feet)
when he was overtaken by the defendant’s truck from the
rear, run down and killed, while the defendant’s driver was
in an area of dazzling light, blinded by an approaching
car’s headlights, but running without diminished speed at
from 25 to 30 miles an hour. This was clearly gross negli-
gence as a matter of law.

Under these circumstances, Nichols, as a pedestrian, had
an equal right to use the highway with all who passed over
it whether traveling vehicular or otherwise. He had a
right “to rely upon an assumption that drivers of automo-
biles will not violate the law of the road, or statutes regu-
lating the operation of automobiles, and will observe the
ordinary care required of them.” 3 Cooley, Torts (4th ed.)
538. See, also, Cotten v. Stolley, 124 Neb, 855, 243 N. W,
384. Properly on the highway, Nichols had a right to as-
sume that he would not be run into from behind, and was
not obliged to leave the highway. 7Tri-State Refining Co.
v. Skaggs, 223 Ky. 731, 4 8. W. (2d) 739. A pedestrian is
not required, as a matter of law, to look back for approach-
ing vehicles, and is not guilty of contributory negligence
on failing so to do. 29 C. J. 658; Raymond v. Hill, 168 Cal.
473, 143 Pac. 743; Undhejem v. Hastings, 38 Minn. 485, 38
N. W. 488; Wiel v. Wright, 55 Hun, 611, 8 N. Y. Supp. 776;
Petrie v. E. A. Muers Co., 269 Pa. St. 134, 112 Atl. 240;
People v. Blandford, 23 Porto Rico, 580; Cotten v. Stolley,
supra; Bremning v. Remington, 136 Neb. 883, 287 N, W.
776.
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It follows that every allegation of the defendant’s an-
swer relative to contributory negligence was disproved,
and wholly unsupported by the evidence. Defendant was
limited as to defense to the contributory negligence alleged
by him. No disputed issue of fact was for the jury; the
controlling facts were undisputed and afforded no basis for
conflicting inference. As in Cotien v. Stolley, supra, the
district court in the instant case rightfully withdrew the
defense of contributory negligence from the consideration
of the jury. Its action should be affirmed.

I-am authorized to state that Rose and Messmore, JJ.,
join in this dissent. ’

IN RE ESTATE OF OSCAR SAMSON.
EMMA B. SAMSON, APPELLEE, V. A. L. NEUMANN, EXECUTOR,
ET AL., APPELLANTS.
7 N. W. (2d) 60

FiLep DECEMBER 18, 1942. No. 31536.

1. Executors and Administrators. In determining whether the right
to a widow’s allowance under section 30-103, Comp. St. 1929,
survives her death, the common-law rule was that it did not.
This right is a purely personal one, which she alone can enjoy.
‘When she dies her right to support ends. R

2. Revivor. A cause of action created by statute does not survive
uniess declared so to do by the statute itself or by provisions for
its survival made by some other statute.

“It is fundamental that when a party to a pending suit

dies and the cause of action in such suit is one that dies with the

person, the suit abates and cannot be revived. The personal rep-
resentatives of a deceased party to a suit cannot prosecute or
defend the suit after his death unless the cause of action on ac-
count of which the suit was brought is one that survives by
law.” 1 Am. Jur. 105, sec. 159.

APPEAL from the district court for Burt county: FRANCIS
M. DINEEN, JUDGE. Reversed and dismissed.

John L. Barber, Jr., and Chatt & Ellenberger, for ap-
pellants.
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Carroll O. Stauffer and McKenzie & Dugan, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ. ,

PAINE, J.

A claim for a widow’s allowance Was denied by the pro-
pate court. Widow appealed to district court and died
while appeal was pending there. The executor of her es-
tate had the district court enter a conditional order of re-
‘vivor, to which a plea in abatement was filed objecting to
such order. The district court overruled the plea in abate-
ment and revived the cause of action in the name of Car-
roll O. Stauffer, executor of the estate of Emma B. Sam-
son, deceased, from which order the executor and heirs of
the husband’s estate appeal.

An examination of the transcript discloses the following
pleadings, which may be epitomized briefly before a dis-
cussion of the legal points involved.

On October 11, 1940, Mrs. Emma B. Samson filed a pe-
tition in the county court of Burt county for a widow’s al-
lowance of $125 a month for her support and maintenance
pending the administration of the estate of her husband,
Oscar Samson, deceased, alleging that she is 73 years of
age, an invalid, unable to care for and support herself,
and is obliged to employ help to assist her in her house-
work and also personal care for herself; that the value of
said estate is between $175,000 and $200,000, and the debts
of the estate will not exceed $1,000.

On October 28, 1940, A. L. Neumann, executor of the es-
tate of Oscar Samson, deceased, filed in the county court
objection to widow’s allowance, for the reason that she
owns Nebraska real estate and has an income therefrom,
as well as title to sufficient personal property, for her main-
tenance during the probating of the estate; that on August
12, 1927, Oscar Samson and Emma B. Samson entered into
a postnuptial agreement, whereby she released and quit-
claimed to the heirs of Oscar Samson all her right, title, in-
terest, dower, claim or demand in or to the property of Os-
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car Samson, and is therefore barred from any widow’s
statutory allowance during the probate of the estate. At-
tached to said objection as exhibit A was the postnuptial
agreement, in which each party waived all right, title and
interest in the real or personal property of the other, the
agreement reciting that Oscar Samson had bequeathed and
devised to his wife the sum of $32,500 and certain real es-
tate in the city of Oakland in his last will and testament.

On February 20, 1941, Emma B. Samson filed a second
petition for widow’s allowance, asking for the sum of $600
a month for her support and maintenance pending the ad-
ministration of the estate.

On May 7, 1941, A. L. Neumann, executor, filed amended
objections to application for widow’s allowance, alleging
that the deceased and the petitioner were married in 1911,
the marriage being the third for the deceased and the sec-
ond for petitioner, and both parties had children by their
former marriages; that Oscar Samson died August 27,
1940, at the age of 91 years; that on August 12, 1927, the
parties entered into a postnuptial agreement, to which pe-
titioner never made any objection or complaint during the
lifetime of the deceased, and she is now estopped to ques-
tion or attack said agreement, and is barred by reason of
laches and delay from attacking the nuptial agreement.

On May 7, 1941, reply was filed in the county court to
the answers and amended objections of the executor, ad-
mitting that Samson induced his wife to sign the postnup-
tial agreement under the representations that he owned
property not worth over $140,000, that the provision he
was making for claimant was of greater value than one-
fourth of his entire estate, that he was making such pro-
vision for claimant to facilitate the settlement of his estate
in the event of his death before that of claimant, and for
the purpose of assuring her that she would receive a just
share of his estate; that she later learned that said repre-
sentations were untrue and were made for the purpose of
cheating and defrauding her, and that he was worth the
sum of $300,000, and that the agreement was not drawn
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for the purpose of facilitating the settlement of his estate,
but for the purpose of leaving to his children a large part
of his estate which in justice and right belonged to claim-
ant as his wife,

Arguments were made to the acting county judge, and
on May 7, 1941, it was ordered that the application for wid-
ow’s allowance be denied and disallowed. The widow ap-
pealed to the district court. On August 3, 1941, the widow
died, and her executor was substituted as claimant and
permitted to proceed with the claim as ordered by the dis-
trict court.

On November 21, 1941, A. L. Neumann, executor of the
estate of Oscar Samson, deceased, filed plea in abatement,
alleging that the claimed right to a widow’s allowance had
fully and completely abated and become extinguished by
reason of the death of said Emma B. Samson, and object-
ing to any order or revivor and to the further continuance
of this case in any respect whatsoever, and praying that
the application for revivor be denied.

. After a hearing on said matter on January 10, 1942, the

plea in abatement was overruled, and the cause of action
was revived in the name of the executor of the widow’s es-
tate. Motion for a new trial being overruled, A. L. Neu-
mann, executor of the estate of Oscar Samson, and five
heirs appealed. o

The decision of the trial court appears to be based upon
our statute, section 20-1402, Comp. St. 1929, reading: “No
action pending in any court shall abate by the death of
either or both the parties thereto, except an action for li-
bel, slander, malicious prosecution, assault, or assault and
battery for a nuisance, or against a justice of the peace for
misconduct in office; which shall abate by the death of the
defendant.”

It is argued that, an action for a widow’s allowance not
being named therein, therefore it does not abate, and we
are cited to the case of Cleland v. Anderson, 66 Neb. 252,
92 N. W. 306, 5 L. R. A. n. s. 136, which was an action to
recover damages because of an unlawful conspiracy of the
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defendants whereby the plaintiff had been driven out of
the lumber business and forced into bankruptcy, and in
discussing the force and effect of said section 20-1402,
Comp. St. 1929, Commissioner Pound said:

““As the statute is construed by the court, no action will
abate by reason of the death of the plaintiff, whatever the
nature of the cause of action upon which it is based, ex-
cept such as are expressly named. Under that section,
therefore, whatever might have been the rule had not an
action been pending, it must be held that the interest of
the bankrupt in the action brought by him against Iddings.
Birge and Field would have passed to his personal repre-
sentative upon his death, and in consequence was assign-
able.” ’

In several states, decisions are found supporting the tri-
al court in the case at bar.

“Under statute giving widow $500 from estate of hus-
band in preference to all unsecured claims and without re-
gard to widow’s other rights under will or intestacy laws,
right to payment vests in widow on death of husband, and
survives to widow’s administrator, where widow dies be-
fore payment is made (Act Gen. Assem. April 6, 1933, 38
Del. Laws, c. 185).” In re Hearw's Estate (1937) 22 Del.
Ch. 447, 195 Atl. 367. ‘

The Missouri courts have held in several cases that,
where a widow died pending appeal to the circuit court
without having received allowance which was made to her
by the probate court, the action may be revived in the name
of her administrator. It is said that many opinions are
found adverse to this, but that, as the Missouri court has
held this way on several occasions, such opinions from oth-
er courts are not binding upon them. Williains v. Schnei-
der,1S. W. (2d) (Mo. App.) 230.

This case has involved considerable research to ascer-
tain what course should be adopted hereafter in Nebraska.
In the first place, all statutes in pari materic should be
studied together and, in addition to section 20-1402, here-
tofore set out, section 20-1405, Comp. St. 1929, reads:
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“Where one of the parties to an action dies, or his powers
as a personal representative cease, before the judgment, if
the right of action survive in favor of or against his rep-
resentatives or successor, the action may be revived, and
proceed in their names.” And section 20-1410, Comp. St.
1929, reads: “Upon the death of the plaintiff in an action,
. it may be revived in the names of his representatives, to
whom his right has passed. Where his right has passed
to his personal representatives, the revivor shall be in his
name; where it has passed- to his heirs or devisees, who
could support the action if brought anew, the revivor may
be in their names.”

Section 20-322, Comp. St. 1929, states: “An action does
not abate by the death, or other disability of a party, or by
the transfer of any interest therein during its pendency,
if the cause of action survive or continue.”

These sections require an investigation as to when causes
of action survive, and there is a distinction between the
use of the word “abatement” in common law, where it
means an entire overthrow or destruction of a suit, and in
equity courts, where abatement may indicate rather a tem-
porary suspension of further proceedings in the suit be-
cause of want of proper parties.

“The question for determination is whether this action
survives the death of the plaintiff. The well known com-
mon-law rule, actio personalis moritur cum persona, is in-
voked by the respondents, which presents two questions
for our determination: First, was the claim asserted by
plaintiff personal in its nature; and, second, if it was per-
sonal did it survive the death of the plaintiff ?

“As to the first question, we are clearly of the opinion
that the right to support was purely personal. From the
very nature of the right it could be nothing more. It was
a right which she alone could enjoy. Its duration depend-
ed upon her survival. There can be no support for a non-
existing person. This brings us to the question: Did the
right of action survive, pursuant to section 8561, N. C. L.,
which provides: ‘An action shall not abate by the death
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* of a party * ** if the cause of action survive or con-
tinue * * *’°7” Foy v. Smith’s Estate, 58 Nev. 371, 81 Pac.
(2d) 1065. In this action to set aside a divorce, the plain-
tiff appealed from an adverse decision and died pending
appeal, and the court held: “All that she was entitled ta
% # % wags support. She got that during her life. When
she died, her claim upon the defendant and his estate died
also.”

A case exactly in point came before the North Carolina
court nearly a century ago, and has been followed in many
other states. In that case it is said: ‘“After the interlocu-
tory order had been made on her petition, appointing com-
missioners to allot to her a year’s allowance, she died be-
fore the allotment was made by them. We think that her
administrator had no right to revive and prosecute the said
petition. The Legislature certainly did not intend that the
year’s allowance out of the stock, crop, and provisions of
the intestate’s husband should be assets for any purpose,
in the hands of her administrator. * * * But, it seems to us,
that, if she be dead, before the commissioners make the al-
lotment, the necessity for it would of course cease, as her
house and her table only, whilst she was alive, were intend-
ed by the Legislature to be supported for one year, out of
the assets of her husband. She, alone, can sue for the al-
lotment. The children are not authorized to sue for any
allotment. They were not intended to participate in the al-
lotment in any other way, than as members of the widow’s
family while she was alive. The children, therefore, must
stand upon the same footing as the infant children of an
intestate father, who leaves no widow; in which case the
children certainly have no year’s allowance. It seems to
us that the petition and proceedings under it were abated
by the death of the widow before a final judgment was ren-
dered.” Cox v. Brown, 5 Ired. Law (N. Car.) 194,

This case of 1844 wags followed in 1869 in a decision hold-
ing: “When a widow files a petition for a year’s provisions,
under the statute, and dies before any allotment is made,
the administrator has no right to revive the petition, but it
is abated.” E=zx parte Dunn, 63 N. Car. 137.
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In a later case it was said: “So if the widow dies before
the allotment is made, her right ceases, and neither her ad-
ministrator nor her children succeed to it. * * * Nor if she
die after allotment and before confirmation, does the right
survive.,” Simpson v. Cureton, 97 N. Car. 112, 2 S. E. 668.

The New Jersey court said: “In the present case, before
the decedent’s will was proved and before an inventory,
appraisement and selection could be made, the widow, who
constituted the family, died. I do not think the right she
took at the death of her husband survived to her represent-
atives.” Carey v. Monroe, 54 N. J. Eq. 632, 35 Atl., 456.

In an election case in Illinois, the court said: “It has
frequently been held in this state and elsewhere that a
cause of action created by statute does not survive unless
declared so to do by the statute itself or by provisions for
its survival made by some other statute. * * * Statutes in
derogation of the common law are to be construed strictly.
The so-called abatement statute, which may be more prop-
erly denominated a survival statute, abolishes the common-
law rule of abatement in those proceedings included with-
in its scope. The act is therefore a change or limitation
of the common-law rule and provides for survival of ac-
tions of the ¢haracter and under the circumstances therein
described. It is not contended that the primary act or any
other statute of the state provides for survival of a contest
proceeding.” People v. Taylor, 342 I1. 88, 174 N. E. 59,

“But in some states it is held that, if the widow die be-
fore it is allotted to her, her right thereto abates, and it
cannot be claimed by her administrator. ‘This allowance
for necessaries,’ say the commissioners revising the stat-
utes of Massachusetts, ‘is not intended to compensate the
widow for any apparent injustice to which she may, in any
case, be exposed by the statute rules of distribution, or by
the will of her husband; but merely to furnish her with a
reasonable maintenance for a few weeks, and with some
articles of necessary furniture, when she is not otherwise
provided with them.” It was held, in accordance with this
view, that the death of the widow pending an appeal by the
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executors from an allowance made to her by the court of
probate put an end to her claim.”” Woerner, American Law
of Administration (3d ed.) 259, sec. 86.

* “In California it is held that allowance to the widow ter-
minates épso facto if she remarries, the theory being that
she is entitled to allowance only as a member of the fam-
ily of the deceased. It seems, however, that the court may
continue the allowance of the children notwithstanding
remarriage of their mother. Death of the widow, it seems,
also terminates any right to subsequent allowance, but the
right to moneys accrued and unpaid or on hand passes to
her heirs or representatives.” 2 Bancroft, Probate Prac-
tice, 1311, sec. 731. See, also, Estate of Treat, 162 Cal.
250, 121 Pac. 1003 ; Estate of Hamilton, 66 Cal. 576, 6 Pac.
498; In re Still, 117 Cal. 509, 49 Pac. 463; In re Lux, 114
Cal. 73, 45 Pac. 1023.

In Adams v. Adams, 10 Met. (Mass.) 170, at the 1845
term, the learned Chief Justice Shaw, who delivered the
opinion of the court, says: “On the whole, though there
may have been some fluctuating views on the subject, we
are of opinion, that this provision is intended for the pres-
ent relief of the widow, for the maintenance of herself and
children; that it is temporary in its nature and personal in
its character, and confers no absolute or contingent right
of property, which can survive her, or go to her personal
representative. Upon no other ground could this provision
be rescued from the imputation of injustice; as it would in
many cases operate to take property, even from creditors
already suffering from the insolvency of their debtor—a
class always most highly favored.” This is approved in
Kingman v. Kingman, 31 N, H, 182.

The case of Drew v. Gordon, 13 Allen (Mass.) 120, fol-
lowed the case of Adams v. Adams, supra, holding that the
widow having failed to select, from her deceased husband’s
personal estate, the allowance up to $200 made her by the
probate court, the same could not be claimed by her person-
al representative after her death. The statute involved in
these cases contained this provision: ‘“Such parts of the



VoL. 142] SEPTEMBER TERM, 1942 565

In re Estate of Samson

personal estate of a person deceased as the probate court,
having regard to all the circumstances of the case, may al-
low as necessaries to his widow, for herself and family un-
der her care.” Gen. St. Mass. 1860, ch. 96, sec. 5.

In Cleveland a policeman brought action to set aside his
resignation, obtained by threats, and then died. The wid-
ow asked that the action be revived. It was held that the
action did not survive his death, and many pertinent ques-
tions are examined, and the section of the Ohio statute is
set out and discussed. State v. City of Cleveland, 133 Ohio
St..423, 14 N, E, (2d) 351.

Other decisions which shed light upon the propositions
involved, but cannot be discussed because of the length of
this opinion, are: State v. City of Shawnee, 167 Okla. 582,
31 Pac. (2d) 552, 92 A. L. R. 948, with annotations; Tar-
box v. Fisher, 50 Me. 236, holding that the widow’s death
abates her allowance if no final decree had been entered;
Spring v. Webb, 227 Fed. 481; Hawvill v. Hawell, 332 11, 11,
163 N. E. 428; Succession of Tugwell, 43 La. Ann. 879, 9
So. 499.

In Nebraska we have Smith v. Estate of Bayer, in which
case two opinions, upon different phases of the litigation,
were released on the same day, one written by Reese, C. J.,
the other by Barnes, J., and found in 95 Neb. 488, 145 N. W,
1030, and 95 Neb. 532, 145 N. W. 1029, which opinions have
been rarely, if ever, cited. In Judge Barnes’ opinion we
find that a widow waited a year before making application
for an allowance, and died while an appeal was pending
from its disallowance by the county court. It is said that,
as she waited about a year after the death of her husband,
her application was denied by the probate court, and she
died before she took any steps to appeal from such order,
so that her administrator succeeded to no right that he
could enforce. .

Appellee insists that this case lends no aid to the solu-
tion of the question before the court in the instant case, for
sufficient facts were not disclosed. However, by gleaning
the facts as set out in both of the opinions, we believe the
case is in point.
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“It is fundamental that when a party to a pending suit
dies and the cause of action in such suit is one that dies
with the person, the suit abates and cannot be revived. The
personal representatives of a deceased party to a suit can-
not prosecute or defend the suit after his death unless the
cause of action on account of which the suit was brought
is one that survives by law.” 1 Am. Jur. 105, sec. 159,

The statutes provide for an allowance to a widow, but
under the common law this right did not survive, and no
provision is found in any statute in Nebraska authorizing
any such allowance to her heirs or executor upon her death.
The law does not provide for her heirs or representative
as against the estate of her husband after her death.

The conclusion is inevitable that the cause of action did
not survive her death, and hence there is nothing to revive,
and section 20-1402, Comp. St. 1929, has no application.
The judgment of the trial court is reversed and the action
dismissed.

REVERSED AND DISMISSED.

EVELYN CHARLOTTE YOUNG, APPELLANT, V. ORDER OF UNIT-
ED COMMERCIAL TRAVELERS OF AMERICA, APPELLEE.
7 N.-W. (2d) 81

FiLep DECEMBER 18, 1942, No. 31439.

1. Insurance. Where a fraternal beneficiary society issues a bene-
ficiary certificate to one of its members, the constitution and by-
laws of such society constitute a part of the insurance contract.

2. ‘Where the parties to a beneficiary certificate are in dif-
ferent states when the contract is made, the place where the
last act is performed which is necessary to the validity of the
contract is the place where the contract is entered into.

3. When a beneficiary certificate provides that it is in

force at 12 o’clock noon on the day it is dated and signed at the
home office, the law of the state in which the home office is lo-
cated becomes a part of the contract, such state being the place
where the last act necessary to the validity of the contract is
performed.



VoL. 142] SEPTEMBER TERM, 1942 567

Young v. Order of United Commercial Travelers

Where a provision of the contract of insurance, valid in
the foreign state where the contract was entered into, is a bar
to a recovery, such provision is required to be enforced in this
state under the full faith and credit clause of the Constitution
of the United States, although such provision is void under the
law of this state.

APPEAL from the district court for Red Willow county:
CHARLES E, ELDRED, JUDGE. Affirmed.

Butler, James & Morrison and H. G. Wellensiek, for ap-
pellant,

Cordeal, Colfer & Russell and E. W. Dillon, contra.

Heard before SiMMoNs, C. J., RoOSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

CARTER, J.

This is an action upon an accident insurance certificate
insuring the life of plaintiff’s husband against accidental
death. A jury was waived and the case was tried to the
court. The trial court found generally for the defendant
and dismissed the action. The plaintiff appeals.

The defendant was a fraternal beneficiary society incor-
porated under the fraternal beneficiary society laws of the
state of Ohio and licensed to issue policies of accident in-
surance in this state. On August 20, 1938, Leonard Tay-
lor applied for membership and insurance in the defendant
order and paid the initial membership and initiation fee
requested of him by the secretary of the local council at
MecCook, Nebraska. On August 30, 1938, the application
was accepted by the defendant at its home office in Colum-
bus, Ohio, and the insurance certificate in question was is-
sued and subsequently delivered to Leonard Taylor at Mc-
Cook, Nebraska.

It appears from the record that on the night of Decem-
ber 31, 1938, the insured was struck in the face by one
Frank White and knocked to the ground, causing open
wounds to the head and face. That, as the result of a tet-
anus infection thereby acquired, Leonard Taylor died on
January 7, 1939. Proofs of death were furnished the de-
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fendant at its home office on January 26, 1939. On Febru-
ary 27,1939, the defendant denied liability on two grounds;
first, that the death of Leonard Taylor was not the result
of accidental means independent of all other causes, and,
second, that Leonard Taylor was not a member in good
standing at the time of the accident. This action was com-
menced to recover on said certificate on April 28, 1941.

Where a fraternal beneficiary society issues a benefici-
ary certificate to one of its members, the constitution and
by-laws of such ‘society constitute a part of the insurance
contract. Van Dahl v. Sovereign Camp, W. O. W., 130
Neb. 181, 264 N. W. 454.

The constitution and by-laws of the defendant fraternal
beneficiary society, in effect on August 30, 1938, and in ef-
fect at the date of the alleged accident, provided: “No
suit or proceeding, either at law or in equity, shall be
brought to recover any benefits under this Article after six
(6) months from the date the claim for said benefits is
disallowed by the Supreme Executive Committee.” It is
admitted that the action was not commenced within six
months after February 27, 1939, the date the claim was
disallowed by the Supreme Executive Council,

It is not disputed that the quoted provision limiting the
time in which suit to recover benefits may be commenced to
a period of six months is valid and binding in the state of
Ohio. See Bartley v. National Business Men's Ass'n, 109
Ohio St. 585, 143 N. E. 386; Appel v. Cooper Ins. Co., 76
Ohio St. 52, 80 N. E. 955; Oster v. Columbian Nat. Fire
Ins. Co., 7 Ohio Law Abstract, 570. If the insurance cer-
tificate is an Ohio contract, the pleaded provision of de-
fendant’s constitution and by-laws, limiting the time for
the commencement of action to a period of six months, is
a complete bar to recovery.

Plaintiff urges that the insurance certificate is a Ne-
braska contract and that the six months’ limitation for fil-
ing suit is void and of no effect in this state. It is not dis-
puted that such a provision is considered to be against pub-
lic poliey in this state and that the pleaded provision is in-



VoL. 142] SEPTEMBER TERM, 1942 569

Young v. Order of United Commercial Travelers

effective if the insurance certificate is a Nebraska contract.
See Miller v. State Ins. Co., 54 Neb. 121, 74 N. W. 416;
Omaha Fire Ins. Co, v. Drennan, 56 Neb. 623, 77 N. W. 67;
Grand View Bldg. Ass’n v. Northern Assurance Co., 73
Neb. 149, 102 N. W. 246. Is the insurance certificate an
Ohio or a Nebraska contract?

The rule is that, where the parties to an insurance con-
tract are in different jurisdictions, the place where the last
act is done which is necessary to the validity of the contract
is the place where the contract is entered into. McElroy
v. Metropolitan Life Ins. Co., 84 Neb. 866, 122 N. W. 27;
Avondale v, Sovereign Camp, W. O. W., 134 Neb. 717, 279
N. W. 355. The insurance certificate in the instant case
contains the provision “that Leonard Leo Taylor, a mem-
ber of the Order of United Commercial Travelers of Amer-
ica, in consideration of the statements contained in his ap-
plication for insurance and the application fee paid by him,
is hereby accepted as an Insured Member of said Order
under ‘Class A, beginning at twelve (12) o’clock, noon,
Eastern Standard time, on the day this certificate is dated,
and is entitled to all the rights and benefits which may be
provided for such ‘Class A’ Insured Members in and by th2
constitution of said Order in force and effect at the time
any accident occurs subsequent to said time and date.” Thsa
certificate shows that it was signed and dated at Columbus,
Ohio, on August 30, 1938. This was the final act necessary
to put the insurance in force. Liability attached under the
terms of the certificate from and after 12 o’clock noon on
August 30, 1938, for any loss occurring thereunder, with-
out the doing of any other act. Delivery or acceptance of
the certificate was not essential to the placing of the insur-
ance in force. It is clear, therefore, that, as the last act
necessary to the validity of the contract was performed in
Ohio, the insurance certificate was an Ohio contract. As
such, the law of Ohio, and not that of Nebraska, becomes a
part of the contract. The provision limiting the bringing
of suit to six months after disallowance of the claim by the
Supreme Executive Council is therefore valid and a bar to
a recovery.

I
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Plaintiff urges that the case of Avondale v. Sovereign
Camp, W. O. W., 134 Neb. 717, 279 N. W. 855, supports her
position that the insurance certificate was a Nebraska con-
tract. We think this case is clearly distinguishable. In
that case the constitution and by-laws provided that liabil-
ity under the certificate of insurance should not begin un-
til he shall have “had delivered to him, in person, his ben-
eficiary certificate while in good health.” The opinion shows
that the last act necessary to the validity of the insurance
certificate was the delivery of the certificate and the obtain-
ing of a certificate of good health. This was done in Louis-
iana and the court held, properly we think, that it was a
Louisiana contract. But in the case at bar the last act nec-
essary to the validity of the insurance contract was per-
formed in Ohio, and hence the certificate is an Ohio con-
tract.

In view of the fact that the insurance certificate is an
Ohio contract and contains a provision, valid in Ohio, and
to which we must give full faith and credit, which bars re-
covery, the plaintiff cannot recover in this state. It is not
necessary, in view of the foregoing determination, to dis-
cuss other assignments of error. We find no error in the

record.
AFFIRMED.

CHESTER MALOLEPSZY, APPELLEE, V. CENTRAL MARKET,
INC., APPELLANT: WALTER E. HARKERT, APPELLEE.
7N. W. (2d) 74

FiLEp DECEMBER 18, 1942, No. 31423.

1. Negligence. “The liability of the owner of the premises to an
invitee who enters thereon is only coextensive with the invita-
tion, and when the limits of the invitation are exceeded the invi-
tation ceases, and the duty of the owner is only that of abstain-
ing from acts wilfully injurious.” Wright v. Salvation Army, 125
Neb. 216, 249 N. W. 549.

2. Trial. In view of the record, motion for a directed verdict in the
instant case should have been sustained.
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APPEAL from the district court for Douglas county:
WILLIAM A. DAY, JUDGE. Reversed and dismissed.

Gaines & Shoemaker and H. A. Palmer, for appellant.
Gross & Crawford and Harry L. Welch, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YFEAGER, JJ.

MESSMORE, J.

The plaintiff brings this action against the Central Mar-
ket, a corporation, for personal injuries alleged to have
been sustained by him in falling down an elevator shaft on
the premises of defendant Central Market (hereinafter re-
ferred to as defendant).

Plaintiff’s petition alleges that on October 27, 1940, at
about 10:15 a. m., as an employee of Walter E. Harkert’s
restaurant, located at 1619 Farnam street in Omaha, Ne-
braska, he was directed by the manager to go to the Cen-
tral Market to purchase meat; that he entered the business
establishment of Central Market, located at 1608 Harney
street, through a rear door, which he alleges was one of
the regular and customary places of entering defendant’s
place of business; that he was an invitee on defendant’s
premises, and in walking from the rear toward the front
of the store he walked into an open elevator shaft located
20 or 30 feet south of the rear entrance of the market and
fell into the shaft, injuring himself, detailing his injuries;
that the front of the Central Market was closed, but that it
was the regular and customary occurrence for the plain-
tiff and his employers to enter the defendant’s place of bus-
iness from the rear and to proceed to the wholesale meat
department for the purpose of purchasing meat; that the
elevator shaft was poorly lighted and plaintiff by reason
thereof failed to see the shaft. He further alleges that
there was a wooden gate which ordinarily guards the open-
ing of the shaft, not automatically operated; that at the
time he fell this gate was up and not in its regular posi-
tion; that the elevator was on the second floor and its gate
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was not lowered to its regular position to keep persons,
and particularly this plaintiff, from walking into the pit.
Plaintiff charges the defendant, its agents and servants
with negligence in failing to keep its premises in the vicin-
ity of the elevator properly and sufficiently lighted; in fail-
ing to place the safety gate across the elevator shaft and
pit when the elevator was not on the floor level; in mov-
ing the elevator from the floor level to the floor above; in
failing to prevent persons, and particularly this plaintiff,
from walking into the elevator pit; in failing to warn this
plaintiff and other persons rightfully on the premises that
the elevator shaft was open and unprotected; and in main-
taining a trap and pitfall without properly lighting and
guarding it to prevent persons, and particularly this plain-
tiff, from falling into it.

Defendant Central Market admits its corporate capacity
and that plaintiff was an employee of Walter E. Harkert;
denies generally the other allegations of the petition, and
for further answer denies that the rear door was a regu-
lar and customary place of entering its place of business;
alleges that plaintiff was not an invitee under the circum-
stances, and that the door through which he entered was
not for the use of customers or the public, but that such en-
trance opened into a loading platform and into an elevator
room, used exclusively by defendant in its business, and
not in furtherance of the sale of its merchandise, either
wholesale or retail, and was separate and apart from that
part of the business used by the defendant for transacting
business with its customers; that on Sunday, October 27,
1940, the store was closed, and at no time, either when the
store was closed or open for business, was said entrance
used by the customers or the public to gain entrance either
to the retail or wholesale department; alleges negligence on
the part of the plaintiff, and that at the time of the acci-
dent he was a trespasser on defendant’s premises.

The answer of defendant Harkert prays that he be sub-
rogated to the rights of the plaintiff to the extent of $546.55,
and that upon judgment in favor of plaintiff this judgment
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be paid by reason of the rights of subrogation set forth.

The Central Market operates a retail grocery and whole-
sale and retail meat market in connection therewith, and
is directly across the alley from Harkert's restaurant. At
about 10 o’clock on the morning of the accident, the plain-
tiff, dressed in his restaurant uniform, reported for duty
and was directed by the manager to go to the Central Mar-
ket to obtain some sausage patties. The wholesale meat de-
partment of the Central Market is located in the northwest
corner of the building and is partitioned off from the retail
business. The entrance to the wholesale meat department
is located at the west end of the building, and the entrance
to the loading dock or elevator room, the scene of the acci-
- dent, was in the east end of the building. There is a room
used for storage adjoining the wholesale meat department
in the back of the store. No business is transacted in this
room. Through this back room to the northeast corner of
the building is an elevator room which is partitioned off
on its east and west side, and there is a door leading into
the elevator room from the south and an iron door to the
north, which leads into the alley. The west door into the
wholesale meat department is about a foot from the level
of the ground. The east door, through which the plaintiff
proceaded, is a sliding door that slides up and down and is
built up from a platform.

On occasions, certain customers of the Central Market
were privileged to obtain merchandise on a Sunday either
by ecalling or coming to the store. This merchandise had
been furnished the Harkert restaurant on a few occasions
on Sunday. When employees of the restaurant went to the
Central Market to procure merchandise they would go to
_the west door and would rattle it in an attempt to attract
attention in the market. Failing on one occasion, an em-
ployee went to the front door and was admitted. There is
no evidence that any Harkert employee had ever entered the
east door into the elevator room on any other occasion than
the morning in question, when a colored man, who was
picking up some trash to haul in his own truck, and who
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was close to the east door, observed the plaintiff at or near
the west door and called to him to come around and call
the elevator man. This caused the plaintiff to enter the
east door from the loading platform and proceed about 20
feet, resulting in his falling into the elevator shaft and in-
juring himself; the elevator had been taken to the second
floor ; the picket gate was not in front of the elevator shaft;
the gate on the other side being down, the plaintiff thought
the outer, protecting gate was the gate in front of the ele-
vator shaft as he walked toward it. There was a light in
the room, one in the adjoining room, and a light in the ele-
vator which had been taken to the second floor. Upon hear-
ing the plaintiff call for help, the colored man went to his
rescue. Subsequently, the manager of Harkert’s obtained
the sausage by entering the same door of the Central Mar-
ket through which the plaintiff went.

The case was submitted to a jury and a verdict rendered
in favor of plaintiff in the sum of $5,583.77. From this
vedict and judgment thereon and the overruling of a mo-
tion for a new trial, defendant Central Market appeals to
this court.

We have set forth the substantial and material facts. At
the close of all the evidence defendant moved for a direct-
ed verdict which was denied by the court. In this connec-
tion the rule is:

“A motion for a directed verdict must, for the purpose
of a decision thereon, be treated as an admission of the
truth of all material and relevant evidence submitted on be-
half of the party against whom the motion is directed, and
said party is entitled to have every controverted fact re-
solved in his favor, and to have the benefit of every infer-
ence that can reasonably be deduced from the facts in evi-
dence.” Moncrief v. Interstate Tramnsit Lines, 129 Neb.
168, 261 N. W. 163,

The question is whether or not the court erred in over-
ruling defendant’s motion to dismiss the action or to in-
struct the jury in favor of the defendant, made at the close
of the plaintiff’s evidence.
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While the factual situation in cases of this kind vary to
a considerable extent, we believe, under the circumstances
of this case and from a review of the record, that the hold-
ing in Wright v. Salvation Army, 125 Neb. 216, 249 N, W.
549, is applicable. In that case this court held:

“The liability of the owner of the premises to an invitee
who enters thereon is only coextensive with the invitation,
and when the limits of the invitation are exceeded the invi-
tation ceases, and the duty of the owner is only that of ab-
staining from acts wilfully injurious.”

And in Collins v. Sprague’s Benson th‘macy, 124 Neb.
210, 245 N. W. 602, it was held:

“The duty Wh1ch a merchant owes his customers, with
respect to the safety of the premises, applies particularly
to that part of the premises which is appointed for the
transaction of his business,

“Where one, at his own request, and solely for his per-
sonal pleasure, convenience, or benefit, enters upon the pri-
vate portion of the business premises of another, with his
consent, but without an invitation, he is a bare licensee in
such portion of the premises not open to the public, and
the occupier of the premises owes no duty to him, save to
refrain from inflicting injury upon him.”

From the record it is clear that the purpose of the east
door into the Central Market was to take out and bring in
merchandise for the benefit of the market itself. It was a
loading and unloading place, and not a part of the prem-
ises wherein merchandise was sold, or where the public was
invited to enter for the purpose of purchasing meat, either
retail or wholesale. It is partitioned off from the business
part of the premises, and there is not a scintilla of evi-
dence that on this or any other ocecasion plaintiff was in-
vited to enter the Central Market through the east door.
The burden is on the plaintiff to show that he was invited
on the premises for the purpose of transacting business. and
he must carry this burden by a preponderance of the evi-
dence. He has failed to show such fact. All of the evi-
dence is clear that, in obtaining meat or other merchan-
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dise on occasions of emergency, the customer so obtaining
it went to the front door of the Central Market or to the
west door leading into the wholesale meat department.

We have taken cognizance of the principle of law, cited
by the plaintiff from Restatement, Torts (Negligence), sec.
343 b., but find that in an analysis thereof, together with
other authorities cited by the plaintiff, the facts in the in-
stant case do not meet the situation as set forth in such
authorities. We will not unnscessarily lengthen the opin-
ion by setting forth plaintiff’s authorities in this respect.

The colored man, who called to the plaintiff to come
around to the east door and call the elevator man, had no
authority, express or implied, to invite any person into the
Central Market for the purpose of transacting business.
He worked independently and separately and for his own
benefit, hauling débris from this market and from other
places. The facts and circumstances are directly opposed
to the plaintifi’s contention that he was an invitee.

We are obligated to conclude that the motion of defend-
ant Central Market for a directed verdict at the close of tha
evidence should have been sustained. In view of this con-
clusion, it is unnecessary to consider other assignments of
error.

The judgment on the verdict is reversed and the cause
dismissed.

REVERSED AND DISMISSED.

PAINE, J., dissenting.

I respectfully dissent from the opinion adopted in this
case. In my opinion, the questions involved were submit-
ted to the jury under proper instructions, and the verdict
of $5,583.77 was warranted by pleadings and evidence, and
the judgment entered thereon should be affirmed.

The facts, as I understand them, show that the plaintiff
at the time of the accident was a healthy, able-bodied man,
29 years of age, having a- life expectancy of 36.03 years.
He had been employed for four years by Harkert. The de-
fendant, Central Market, Inc., operates a large retail gro-
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cery store, and in connection therewith operates a whole-
sale and retail meat market, which is directly across the
alley from the Harkert establishment. Plaintiff had often
been sent across the alley to the Central Market to get meat,
which his employer bought at wholesale prices, the same
as the better hotels and restaurants, but until the day of
the accident, October 27, 1940, he had never besn sent for
meat on Sunday.

The front of the Central Market was closed on Sunday,
but it was a regular and customary occurrence for Har-
kert’s and certain hotels and restaurants to purchase meat
at wholesale at a door opening on the alley. At 10 o’clock
in the forenoon plaintiff was sent across the alley to pur-
chase meat for his employer. He rattled the door to the
wholesale meat department of defendant’s place of busi-
- mness, but failed to draw the attention of any one. inside.

- Farther down the alley, at a rear door opening onto a
dock, F. L. Hogan, who was engaged in the trucking busi-
ness, operating his own truck, hauling rubbish and trash
from the defendant’s place of business, was breaking up
some boxes and bundling them up. The plaintiff thought
that Hogan was a Central Market man, and Hogan called
to him to come down there and go inside where he was and
call the elevator man. The plaintiff entered at this second
alley door and started to go to the elevator shaft to call the
elevator man. The place was very dimly lighted, and look-
ing straight ahead he saw a slat gate in front of him, which
he supposed closed the elevator shaft, and walked towards
it to call up to the elevator man, who was on the second
floor, but instead the slat gate on the side towards the
plaintiff had not worked properly and had stuck and not
fallen down as the elevator went up, and -plaintiff walked
directly into the unlighted elevator shaft, which he could
not see, and fell 15 feet to the bottom of the pit, causing
fractures of several vertebrae and other serious injuries.
The light was just bright enough so he could see the slats
of the gate on the other side, but the floor was dark, and
because the gate had failed to come down by gravity on his
side, as it should have done, he walked right into the pit.
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Plaintiff alleges that his injury was caused by reason of
the carelessness and negligence of the defendant in the fol-
lowing particulars: (a) Failing to keep its premises in
the vicinity of the elevator properly and sufficiently light-
ed; (b) failing to place the safety gate across the open ele-
vator shaft and pit when the elevator was not at the floor
level; (¢) moving the elevator from the floor level to the -
floor above and failing to lower the safety gate to prevent
persons from walking into the open elevator pit; (d) fail-
ing to warn or caution plaintiff and other persons right-
fully on the premises that the elevator pit and shaft were
open and unprotected; (e) maintaining a trap and pitfall
without properly lighting and guarding it to prevent per-
sons from falling into it. ,

Raymond Mauck testified that he was 32 years old, and
was manager of “Harkert’s,” where plaintiff worked, and
had sent him to defendant’s store that Sunday morning to
get the sausage meat. After the accident, Mauck testified,
he got the meat himself, going across the alley and in at
the same back door, or dock entrance, which the plaintiff
had used, then went straight across the elevator into the
meat department and back the -same way with the meat,
both elevator gates being up at the time; that there were
two employees of the defendant working in there at the
time that he got the meat.

The trial court in instruction No. 5 correctly defined:

“An invitee is a person who enters or remains upon the
premises in the possession of another after having been
expressly or impliedly invited to do so, such as a person who
enters a premises in the possession of another for the pur-
pose of transacting some business with the possessor of the
premises.

“You are further instructed that it is the duty of a per-
son in possession of premises, in respect to an invitee or
business customer, to keep his premises in a reasonably
safe condition for the purpose for which they are intended
to be used.”

These instructions are supported by Haley v. Deer, 135
Neb. 459, 282 N. W, 389.
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The defendant’s position was set out in its motion to
direct a verdict as a matter of law because “The plaintiff,
at the time and place of this accident, was on the premises
of the defendant as a trespasser, or at best as a mere li-
censee, to whom this defendant owed no duty except that
of avoiding wilful and wanton negligence.”

The defendant endeavors to sustain its position by citing
Collins v. Sprague's Benson Pharmacy, 124 Neb. 210, 245
N. W. 602, where a person was injured in going to a toilet
provided only for the use of store clerks, and was clearly a
bare licensee, and offers no support under the facts in this
case, for a licenses is one who is on the premises of anoth-
er for his own interest or gratification. He is exercising
a privilege solely for his own convenience or benefit. A
licenses does not stand in any contractual relation with
the owner of the premises, as a prospective purchaser does.

Here is a case more clearly in point, where a farmer was
injured by an automobile being repaired and out of con-
trol, while he was passing through the rear portion of a
village automobile repair and farm implement shop in or-
der to transact business in the front, and it was held that
the fact that he reached the place where he was injured by
passing through a rubbish-strewn alley and the rear en-
trance of the building did not constitute him a bare licen-
sez, so as to preclude him from invoking the rights of one
upon premises by invitation, and a verdict in his favor was
sustained. Jewison v. Dieudonne, 127 Minn. 163, 149 N.
W. 20.

This matter is discussed in Restatement, Torts (Negli-
gence), sec. 343, and is found on pages 938 to 943, from
which we may briefly summarize as follows: There is only
one particular in which the owner who holds his land open
for business visitors is under a greater duty in respect to
its physical condition than to a visit of a licensee. He has
no financial interest in the entry of a gratuitous licensee,
who is entitled to expect nothing more than an honest dis-
closurs of the dangers known to the owner. On the other
hand, the visit of a business visitor is, or may be, of finan-
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cial benefit to the owner, and such a visitor is entitled to
expect the owner will take reasonable care to discover the
actual condition of the premises and either make them safe
or warn him of dangerous conditions, so that he will have
opportunity to decide intelligently whether or not to ac-
cept the invitation.

But the owner is subject to liability while the invitee i3
upon that part of the premises which the owner gives thz
other reason to believe that his presence is permitted or
desired because of its connection with the business. In de-
termining this area, the nature of the business to be trans-
acted is of.great importance.

The customer is a business visitor thereon, unless tho
owner exercises reasonable care to apprise him that the
area of invitation is more narrowly restricted. If the own-
er should realize that either one of two doors might be tak-
en by his business visitor to be the door to the business
area, the visitor is entitled to the protection of a business
visitor even though he enters the wrong door.

“Qince the status of the other as a business visitor de-
pends upon whether the possessor should have known that
his visitor would be lad to believe that a part of the prem-
ises are held open to him as a business visitor. the question
is often one of fact and as such a matter for the jury, sub-
ject to the normal control which thzs court exercises over
the jury’s function in such matters.” Restatement, Torts
(Negligence), supra.

A case somewhat similar to the casz at bar is that of
Chichas v. Foley Dros. Grocery Co., 73 Mont. 575, 236 Pac.
361. Defendant was engaged in the wholesalz grocery bus-
iness. A freight elevator ran from the basement to th:
second floor. Plaintiff, a retail grocer, was a steady cus-
tomer. He drove his automobile to the rear entrance of de-
fendant’s building, stopped at a platform, and by means of
a plank walked up on this platform about four feet from
the ground, entered a door, and proceeded along a passage-
way, stored with merchandise, which was not well lighted,
and in ignorance of the existence of an unguarded elevator
shaft fell into it. It was held (236 Pac. 361):
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“An owner is liable to invitee, for injuries occasioned by
unsafe condition of premises, if known to him and not to
invitee, and which was negligently suffered to exist with-
out timely notice. In action by invitee, for injuries sus-
tained by falling through open elevator shaft maintained
in defendants’ building, contributory negligence of invitee
held for jury.” See, also, Brett v. Century Petroleums,
Inc., 302 11l. App. 99, 23 N. E. (2d) 359; Palmer v. Boston
Penny Savings Bank, 301 Mass. 540, 17 N. E. (2d) 899;
Rudolph v. Elder, 105 Colo. 105, 95 Pac. (2d) 827; Armouwr
& Co. v. Rose, 183 Ark. 413, 36 S. W. (2d) 70.

In conclusion, the defendant was selling meat on Sunday
to wholesale customers, who must use the alley entrance
for the front entrance was not open on Sunday. The plain-
tiff, being sent to buy meat for a regular wholesale custom-
er, had a right to go there. It was a question then whether
the plaintiff did what an ordinary man would have done un-
der the circumstances, and if it was so dark that, while pro-
ceeding carefully, as directed, to call up to the elevator
man, he fell into the pit, and all the facts having been sub-
mitted to the jury under proper instructions, in my opin-
ion the verdict should stand, for that invitation to whole-
sale buyers to buy from the alley entrance on Sunday in-
cluded all the necessary passageways in and out of the
wholesale department,

CARTER, J., dissenting.

The record shows that it was a regular and customary
occurrence for favored customers and their employees to
enter the place of business of the Central Market from the
rear for the purchase of meat. On Sundays, entrance was
obtained by attracting attention at the rear if no door was
unlocked. I agree with the majority that this constituted
a business invitation and constituted such customers and
their employees as business invitees. I cannot agree to the
holding of the majority that the plaintiff was, as a matter
of law, outside the scope of the invitation at the time of the
accident.

Plaintiff went to the rear of the Central Market in re-
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sponse to the extended business invitation to procure meat.
Failing to attract attention at the first door which he found
locked, he proceeded approximately forty feet east and en-
tered an open door leading from the loading dock into the
building. Plaintiff had never previously sought admission
to the Central Market to obtain merchandise and was whol-
ly unfamiliar with the inside arrangement of the building.
Neither of the rear entrances were marked in any way, nor
were there any signs forbidding entrance to customers.
Much is said in the majority opinion on the fact that the
east door was not an ordinary place of entrance. The same
can be said of the west door. Neither was an ordinary or
usual place of entrance for the purchasing public gener-
ally.

The scope of the invitation was not limited to any par-
ticular door or means of entrance. It invited the favored
customers of the Central Market to come to the rear of the
building, enter any open door or make their presence known
to employees within, so that entry could be effected.

It seems clear to me that plaintiff did what any reason-

able person would have done under the circumstances. 1f
one door was locked and another open, it is the natural
.thing to enter the open door. The Central Market in ex-
tending the invitation was bound to anticipate what a rea-
sonable and prudent person would do under the existing
circumstances. It is at least a question for the jury to de-
termine whether plaintiff acted reasonably under the cir-
cumstances in responding to the invitation extended. To
say that a business invitee must choose at his peril one of
two doors with which he is unfamiliar in responding to the
invitation extended certainly is not supported by reason or
logic. I can find no basis in law or fact for this court to
substitute its opinion for the judgment of the jury on the
question whether plaintiff was outside the scope of his es-
tablished relation of business invitee. The authorities cit-
ed in the dissent of Justice Paire sustain this view. The
judgment ought to be affirmed.
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STATE, EX REL, DAVE ROWE ET AL., APPELLEES, V. JOSEPH
W. EMANUEL ET AL., APPELLANTS,
7 N. W. (2d) 156

FiLep DECEMBER 23, 1942. No. 31468.

Countfes. Where township organization has been adopted in a county,
and the county divided into supervisor districts, and after a
state and federal census it appears from an examination of the
number of votes cast in a general election that the inhabitants
have become unequal in number in the several districts, then a
mandatory duty is imposed upon the board of supervisors to re-
district the county into districts in compliance with statutory
provisions, and as nearly as possible with regular boundary
lines and in regular and compact form and shapes, each district
to contain as nearly as possible the same number of inhabitants
as any other distriet.

APPEAL from the district court for Dodge county: JEF-
FERSON H. BROADY, JUDGE. Affirmed.

William H. Lamme, for appellants.
W. J. Courtright, contra.

Heard before SimMmmons, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

SIMMoONS, C. J. '

This is a mandamus action and presents the question of
whether the word “may” as used in section 26-269, Comp.
St. 1929, imposes a mandatory duty or a discretionary au-
thority to act. The trial court held that the word was man-
datory. Respondents appeal. We affirm the decision of
the trial court.

The action grows out of the following situation. Dodge
county has been for many years organized into seven su-
pervisor districts. Five of those districts are entirely with-
out and two entirely within the city of Fremont. The 1940
federal census shows the population of the city of Fremont
to be over 49 per cent. of the total for the county as against
39 per cent. in 1910. At the general election in 1940 the
vote of the city of Fremont was over 49 per cent. of the
total vote of the county as against 34 per cent. at the time
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of the adoption of the present district boundaries. Fre-
mont, therefore, with a population of almost one-half of
the county’s total, elects but two of the seven supervisors.
The plaintiffs called these matters to the attention of the
defendants, as the board of supervisors, submitted a plan
of redistricting that would have made the population of
each district approximately the same and asked its adop-
tion. The defendants, excepting Myron L. Bodell, voted
against redistricting and have since refused to act. The
relators, electors and taxpayers of Dodge county, sought an
alternative writ of mandamus to compel the respondents,
the members of the board of supervisors of the county, to
redistrict the county “in compact” form in accordance with
the law so that the population, as shown by the general
election of 1940, may approach equal numbers in each su-
pervisor district or to show cause. The relators do not seek
the adoption of their plan by this action, but do seek a de-
termination of the law and “to enforce” its obedience.

To this application the respondents demurred, contend-
ing that the petition did not state a cause of action. The
demurrer was overruled.

The respondents then answered admitting the facts al-
leged in relators’ application, and alleged that the city of
Fremont was located in the southeast corner of the county,
and stated that the county had 198 miles of county road,
279 miles of county drainage ditches, and 976 bridges and
culverts across running streams; that each of the five dis-
tricts outside the city of Fremont is compact in form, con-
tains a somewhat equitable division of area, roads and
bridges, that each supervisor has charge of the expenditure
of money for roads and bridges in his district, superin-
tends the same, makes purchases of equipment and employs
labor; that to enlarge or change the present boundaries
would make for inefficiency, increased expense and more
difficult administration. They further assert that, even
though there are fewer voters in the country districts, the
needs of the people in the country districts are different
from those in Fremont, and that supervisors residing in
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the city may not readily respond to the needs of the people
in the rural districts. The respondents further allege that
the assessed valuation of the property within the city of
Fremont is $7,976,225 and that of the balance of the coun-
ty is $29,550,125. Respondents denied that it is their duty
to redistrict, and allege that they had a right to and did
exercise their discretion in refusing to redistrict.

To this answer the relators filed a motion for judgment
on the pleadings. The trial court sustained the motion of
relators and ordered the defendants to “proceed promptly
in their official capacity to revise the supervisor districts
of Dodge county so as to adjust them into seven supervisor
districts, compact in form, making each district so far as
reasonably possible as nearly equal in population as may
be.” Costs were taxed to the respondents other than My-
ron L. Bodell. From this order respondents appeal.

Stated briefly, the relators contend for supervisor dis-
tricts containing substantially an equal number of people.
The respondents contend that supervisor districts contain-
ing an unequal population may be maintained where the
geography requires and business administration and needs
may better be considered and served, and that tax revenues
may be considered in determining whether or not to change
existing boundaries of supervisor districts. Which posi-
tion is sustained by law?

Section 26-269, Comp. St. 1929, provides as follows:
“The supervisor districts may be changed after each state
and federal census, if it shall appear from an examination
of the number of votes in any district or districts that the
inhabitants have become unequal among the several dis-
tricts. Provided, in the event of any change or amendment
of this act which may necessitate a change in the bound-
aries of such supervisor districts, or any one of them, then
it shall be the duty of the county board to make such
change in boundary at their next regular meeting after
such-change or amendment takes effect.”

The above section must be considered in connection with
other provisions of the same act. Section 26-204, Comp.
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St. 1929, provides for the original division of a county in-
to supervisor districts after the adoption of township or-
ganization. In the original act (Laws 1895, ch. 28, sec. 4)
and in the above section it is provided that the districts
shall be “divided as nearly as possible with regular bound-
ary lines and in regular and compact form and shapes, and
such districts shall as nearly as possible have the same
number of inhabitants as any other district.”” Exact math-
ematical equality of population is not required, but “as
nearly as possible” equal population is required. Section
26-206, Comp. St. 1929 (Laws 1895, ch. 28, sec. 6), pro-
vides for the counting of all the inhabitants of villages
within a supervisor district. Section 26-267, Comp. St. 1929
(Laws 1895, ch. 28, sec. 71), provides a method for ascer-
taining the number of inhabitants in the several districts
based upon the whole number of votes cast at the last pre-
ceding general election, and that “the supervisor districts
shall be divided upon the foregoing basis and in accordance
with the results thus obtained.”

The legislature anticipated that changes in population
might upset this approximate equality. It provided that
the number of votes cast in a general election should de-
termine the number of inhabitants in the various voting
subdivisions of the county, and provided that redistricting
should follow after each state and federal census if those
figures established that there were an “unequal” number of
inhabitants in the several supervisor districts. The leg-
islature intended that the element of inhabitants alone
should control. In redistricting, the requirements of ap-
proximately equal numbers in each district as provided in
section 26-204, supra, should be met.

The admitted facts establish that the supervisor dis-
tricts of Dodge county do not meet the legislative require-
ments of equal population, ‘““as nearly as possible,” and that
redistricting is necessary to achieve that equality.

Did the legislature by the use of the word “may” in the
original act (Laws 1895, ch. 28, sec. 72) and in section 26-
269, supra, intend to leave compliance with the redistrict-
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ing provision to the discretion of the board of supervisors,
and to enable them to perpetuate the inequality, by assert-
ing reasons for so doing which are outside the legislative
basis of districting and redistricting?

The word “may,” when used in a statute to delegate a
power, the performance of which involves the protection
of public or private interests, is mandatory, and it will be
so construed whenever it becomes necessary to do so to car-
ry out the legislative intent. Mooney v. Drainage District,
126 Neb. 219, 252 N. W. 910. That there is a public and
private interest involved in this question is apparent. See
State v. Moorhead, 99 Neb. 527, 156 N. W. 1067.

Here the legislature quite clearly has provided a method
for securing and maintaining practical equality of popula-
tion within the various supervisor districts. Here the re-
spondents insist that they have a discretionary right to
maintain practical inequality of population in supervisor
districts with the result that fewer persons in number in

. some districts exercise the same power in the county gov-
ernment that is accorded to greater numbers in other dis-
tricts. To sustain respondents’ position would require us
to hold that the legislature intended that there be practical
equality of population when supervisor districts were or-
ganized, but that, if later inequalities of population devel-
oped, it would be discretionary with the county board to
correct the situation or perpetuate the wrong. See State v.
Moorhead, supra. We impute no such intent to the legis-
lature. Rather it is clear that the legislative intent was to
require and provide for periodic readjustments of the dis-
trict boundaries to meet population changes.

The respondents rely upon the decisions of Peterson v.
Board of Supervisors, 93 Cal. App. 490, 269 Pac. 743, and
Dozier v. Board of Supervisors, 130 Cal. App. 746, 20 Pac.
(2d) 726. There the statute provided: ‘“The board of su-
pervisors may, by a two-thirds vote of the members of said
board, change the boundaries of any or all of the super-
visor districts of a county. Said districts shall be as near-
ly equal in population as may be.” The statute also vested



588 NEBRASKA REPORTS [VoL. 142

State, ex relr.”Rowe, v. Emanuel

power in the board of supervisors “to divide the counties
into townships, * * * supervisor, * * * and other districts re-
quired by law, change the same, and create others, as con-
venience requires.” (Italics ours.) There the court rec-
ognized the rule that “may” is to be construed as manda-
tory where “a positive duty,” “a public duty,” “the public
interest,” or “a matter of public policy” is involved or
where the statute confers a power on a public officer for
public purposes. The court held that the statute did not
impose a positive duty to change the boundaries by reason
of unequal population. The decision is based upon the
statutory authority to change boundaries “as convenience,
requires,” and also the provision requiring a two-thirds
vote. The cases are not controlling in the instant case._

Respondents point out that sections 26-204, 26-206 and
26-269, supra, were amended by chapter 17, Laws 1917,
and that in particular section 26-269, quoted above, was
amended by adding the second sentence. The first sentence,
as the act now is, says: “The supervisor districts may be .
changed,” etc. The second sentence provides that in the
event any amendment of the act “may necessitate a change
in the boundaries * * * then it shall be the duty of the
county board to make such change * * * at their next reg-
ular meeting,” etc. From this situation respondents argue
that the legislature intended the first authority to be per-
missive and the second mandatory. We are unable to see
where the second sentence alters the construction of the first.
The second sentence makes it mandatory to proceed, if the
statutory conditions exist, “at their next regular meeting.”
The duty to change boundaries under the first sentence of
the section remains the same.

Respondents argue that under section 26-265, Comp. St.
1929, the supervisors of country distriets have special duties
to perform, and that they are local as well as county offi-
cials, citing Van Horn v. State, 46 Neb. 62, 64 N. W. 365.
Assuming this contention to be true, we see no application
of it to the present problem. The supervisors have their
statutory duties to perform. We can see no difference be-
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tween districts as originally created and districts changed
in compliance with the law, so far as the duties of the su-
pervisor are concerned.

Respondents finally argue that the members of the board
are best fitted to determine when the county should be re-
districted for economical government, and that to place a
larger number of supervisors in the city would place an
unequal burden on the supervisors from the rural districts.
To all of which the answer is that the legislature has said
that such districts shall be divided as nearly as possible
with regular boundary lines and in regular and compact
form and shapes, and shall as nearly as possible have the-
same number of inhabitants. Section 26-204, supra. The
duty is mandatory. The decree of the trial court requires.
that it be performed. The decree is affirmed.

AFFIRMED.

STATE OF NEBRASKA V. HARRY BOATMAN ET AL.
7 N. W. (2d) 159

F1LEp DECEMBER 23, 1942, No. 31455.

Embezzlement. The crime of embezzlement of public money as de-
fined by section 28-550, Comp. St. 1929, applies only to officers or
persons who are charged by law with the performance of the du-
ties therein mentioned, and an employee of a county clerk cannot
properly be informed against thereunder.

ERROR to the district court for Douglas county: HENRY
J. BEAL, JUDGE. Affirmed.

Walter R. Johnson, Attorney General, Rush C. Clarke,
James T. English and Paul J. Garrotto, for plaintiff in
error. ‘

Gross & Crawford, contra.

Heard before SIMMONS, C. J., EBERLY, CARTER, MESS-
MORE and YEAGER, JJ.



590 NEBRASKA REPORTS [VoL. 142

State v. Boatfnan

CARTER, J.

This is a proceeding by the county attorney for Douglas
county, brought to this court with its consent, for a review
of the record and te secure a reversal of the judgment of
the district court.

The record discloses that on July 2, 1941, the county at-
torney for Douglas county filed an information in the dis-
trict court, charging Harry Boatman, Henry Ploss and
James Dugdale as employees of the county clerk for Doug-
las county with embezzling public money in the sum of
$6,134. Defendant Dugdale moved for a separate trial and
a separate trial was ordered. On January 6, 1942, defend-
ants Boatman and Ploss demurred to the information, and
on January 27, 1942, both demurrers were overruled. On
February 2, 1942, defendant Dugdale demurred to the in-
formation and this demurrer was overruled the same day.
Defendant Dugdale thereupon entered a plea of net guilty
and the case proceeded to trial as to him. At the close of
the state’s case the trial court sustained a motion to direct
a verdict in favor of defendant Dugdale. The record then
discloses that defendants Boatman and Ploss moved for a
dismissal as to them, which the court sustained. The coun-
ty attorney thereupon presented a transcript of the pro-
ceedings and made application for permission to file such
transcript for the purpose of obtaining a review under sec-
tion 29-2314, Comp. St. 1929. The application was grant-
ed and the matter is now here for review.

No bill of exceptions has been filed. The presumption
necessarily is that the sustaining of the motion for a direct-
ed verdict in favor of the defendant Dugdale was support-
ed by the record. Defendant Dugdale having been once in
jeopardy, this proceeding can have no effect as to him.

The attorney general urges, however, that the trial court
committed error in sustaining the motion to dismiss as to
the defendants Boatman and Ploss. The record shows that
these defendants had not been arraigned nor placed on
trial. It is fundamental that the trial court could not prop-
erly sustain the motions to dismiss as to these two defend-
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ants on account of an insufficiency of the evidence to sus-
tain a conviction because no trial had been had, nor evi-
dence adduced as to them. Consequently, the only proper
basis for sustaining the motions to dismiss was the insuf-
ficiency of the information to charge a crime under the
statute. Was the trial court in error in holding the infor-
mation insufficient?

The prosecution was commenced under section 28-550,
Comp. St. 1929, which provides in part as follows: “(If)
any officer or other person charged with the collection, re-
ceipt, safe-keeping, transfer or disbursement of the public
money or any part thereof, belonging to the state or to any
county * * * shall convert to his own use * * * any portion
of the public money * * * such officer or person or persons
shall be imprisoned in the penitentiary * * * .’ The pri-
mary question is whether the defendants Boatman and
Ploss, as employees of the county clerk for Douglas county,
are officers or other persons within the purview of this stat-
ute. This involves the secondary question whether one
must be charged by law with the collection of pubic money
to come within the scope of the statute, or whether a per-
son charged with the duty of so doing but who is not an
officer or person charged by law with such duty may or
may not properly be informed against as a violator of this
section of the statute. It must be conceded that the de-
fendants were not officers or parsons charged by law with
the collection and -safe-keeping of public money. Is a de-
faulting employee charged with the duty of collecting and
safeguarding public funds subject to prosecution under this
section? '

Our statute was apparently taken from a similar one
adopted by the state of Ohio. It is contended that the in-
terpretation given this statute by the supreme court of Ohio
prior to its adoption in this state is the one to be followed.
We quite agree that in construing a statute borrowed from
a foreign state there is a pressumption that the legislature
adopted it with approval of all interpretations given it by
the court of last resort of that state. An examination of
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the Ohio statute and an analysis of the cases of that state
with reference to it is therefore desirable.

The pertinent part of the Ohio statute is as follows:
“Whoever being charged with the collection, receipt, safe-
keeping, transfer or disbursement of the public money, or
bequest, or any. part thereof, belonging to the state, or to

any county * * * converts to his own use * * # any portion
of the public money * * * shall be deemed guilty of embez-
zlement * * * and shall be imprisoned in the penitentiary

# %% 7 Ann. St. Ohio, 1897, sec. 6841,

Our attention is directed to the case of State v. Newton,
26 Ohio St. 265. The decision in this case was entered at
the December, 1875, term of court, a date subsequent to the
adoption of our statute (section 28-550, Comp. St. 1929)
in 1873. In that case a county auditor was charged under
the Ohio statute, hereinbefore quoted, with the crime of
embezzlement. The court held that, as a county auditor
had no lawful duty to collect and safeguard the public mon-
eys of the state or county, he could not properly be prose-
cuted under the act. It must be borne in mind that the
purpose of these acts is to define the elements constituting
the embezzlement of public money by those charged with
the collection and safeguarding of the same. The Newton
case holds that an officer whose duties do not require him
to collect and safeguard public money cannot be charged
with embezzlement under this section. We find nothing in
the case which controls the decision in the case at bar.

The case of Moore v. State, 53 Neb. 831, 74 N, W. 319,
is one where a state auditor of public accounts was charged
with embezzlement under the section of the statute involved
in the case at bar. The court held that a crime was not
charged in the information for the reason that the state
auditor of public accounts was not an officer charged with
the collection, receipt, safe-keeping, transfer, or disburse-
ment of public money. In fact, it was demonstrated in that
opinion that the law expressly forbade him to receive or
handle it. While there are statements made in the opinion
substantiating the position of the defendants, we do not
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think they were directly involved or necessary to a decision
of the case. In our opinion, the result in the case at bar is
not controlled by the decision in the Moore case.

The case of State v. Meyers, 56 Ohio St. 340, 47 N, E.
138, is much more in point. While it was decided at the
January, 1897, term of court and, consequently, subsequent
to the adoption of the Nebraska statute, yet the reasoning
therein contained applies directly to the case at bar. In
holding that only officers and persons charged by law with
the collection and safeguarding of public moneys could be’
informed against under the Ohio statute, the Ohio court
took into consideration a second statute, section 7299, Ann.
St. Ohio, 1897, which was held to have limited the class
to which the statute applied to officers and persons charged
by law with the collecting and safeguarding of public mon-
eys. Such section provided:

“Any failure or refusal to pay over, or to produce, the
public money, or any part thereof, by an officer, or other
person charged with the collection, receipt, transfer, dis-
bursement, or safe-keeping of the public money, or any
part thereof, whether belonging to the state, or to any
county, township, municipal corporation, or board of edu-
cation in this state, or any other public money whatever,
or to account to, or to make settlement with, any proper
and legal authority, of the official accounts of such officer
or person, shall be held and taken as prima facie evidence
of the embezzlement thereof; and upon the trial of any
such officer or person for the embezzlement of public mon-
ey under section sixty-eight hundred and forty-one, it shall
be sufficient evidence, for the purpose of showing a balance
against him, to produce a transcript from the books of the
auditor of state, or the auditor of the county, or the rec-
ords of the commissioners of the county; and the refusal
of any such officer or person, whether in or out of office, to
pay any draft, order, or warrant drawn upon him by the
proper officer, for any public money in his hands, no mat-
ter in what capacity the same was received or is held by
him, or any refusal, by any person or public officer, to
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pay over to his successor any public money or securities
promptly, on the legal requirement of any authorized of-
ficer of the state or county, shall be taken on the trial of
an indictment against him for embezzlement as prime
facie evidence of such embezzlement.”

It was stated in the opinion in the Meyers case that “it
seems reasonably certain that the persons who are subject
to prosecution under section 6841, are those only, who are
charged by law with the performance of the duties, or some
of them, therein mentioned. There are officers and per-
sons to whom all these provisions of the statute aptly ap-
ply. * * * And the application of both sections, 6341 and
7299, to such officers and persons, is clear and indisputa-
ble. But we have found no provision of law by which a
deputy, or a clerk of a county treasurer is charged with
the performance of any of the duties above enumerated.
* * * True, the statute confers authority on the deputy,
during his appointment, to perform the duties of his prin-
cipal ; but that falls short of charging the former with the
performance of the duties of the latter. * * * The former
is charged by law with the duty of collecting and disburs-
ing the public moneys, and the doing of all acts necessary
thereto, as required by law ; but the latter is not so charged
with the performance of those duties. * * * But the lan-
guage of section 6841, ‘whoever being charged with the col-
lection,” etc., ‘of the public money,” etc., is descriptive of
the persons who may be guilty of the offenses it punishes,
and is therefore descriptive of the offense; and, under that
fundamental rule of strict construction applicable to all
penal laws, a statute defining a crime cannot be extended
by construction to persons or things not within its descrip-
tive terms though they may appear to be within the rea-
son and spirit of the statute.”

We agree with the Ohio court, when section 6841 is con-
strued with section 7299, that the two acts could only ap-
ply to officers and persons charged by law with the collec-
tion and safeguarding of public moneys. The question then
arises whether this court is justified in making the same
interpretation. We think that it is.
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Sections 6841 and 7299, Ann. St. Ohio, 1897, constitut-
ed a part of the same section of the same act when origi-
nally passed by the Ohio legislature. Laws, Ohio, 1858, p.
44, sec. 15. They remained a part of the same section of
the Ohio statute at the time the legislature adopted our
statute in 1873. And our statute, section 28-550, Comp. St.
1929, still contains the substance of sections 6841 and 7299
of the Ohio statute, the only changes being those necessary
to make the statute comply with Nebraska conditions.

The latter part of section 28-550, which corresponds to
section 7299 of the Ohio statute, provides that any failure
to pay over the public money, or any failure to account
therefor, shall be held and taken as prima facie evidence
of embezzlement. This can apply only to an officer or per-
son authorized by law to collect, safeguard and disburse
the public moneys and can have no application to a clerk
or employee. The statute also recites that the refusal of
any such officer or person to pay any draft, order, or war-
rant, which may be drawn upon him by the proper officer,
or any refusal to pay over to his successor promptly, shall
be taken as prima facie evidence of embezzlement. Cer-
tainly, this can apply only to an officer or person author-
ized by law to collect, safeguard and disburse the public
moneys. These provisions of the statute, as held by the
Ohio court, clearly indicate the intent of the legislature to
limit the class within the scope of the statute to such of-
ficers and persons charged by law with the collecting, safe-
guarding and disbursing of the public moneys of the po-
litical subdivisions named in the act. While it may appear
that clerks and employees who handle public moneys are
within the spirit of the act, the rule of strict construction
applicable to all criminal statutes requires us to construe
it strictly, and, if others were intended to fall within the
scope of the act, it is a matter for legislative action and
not judicial interpretation. After giving effect to the
whole statute, and each part thereof, we conclude that
clerks and employees not charged by law with the collec-
tion, receipt, safe-keeping, transfer or disbursement of the
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public money cannot properly be informed against under
the provisions of this statute.

We have examined the statutes, sections 33-131 and 33-
132, Comp. St. 1929, providing for the appointment of as-
sistants and clerks in the offices of the county clerks of this
state, but we find nothing which imposes the statutory duty
of the collection, receipt, safe-keeping, transfer or dis-
bursement of the public money and they therefore can af-
ford no support to the state’s contention.

We have also examined the cases cited by the state
which hold that a clerk or employee may be prosecuted un-
der a statute providing that all public officers or persons
charged with the safe-keeping of public money should be
subjected to eriminal penalty if the money was not safely
kept. See United States v. Hartwell, 6 Wall. 385, 18 L. Ed.
830; State v. Harrington, 148 Kan. 602, 83 Pac. (2d) 659;
Commonawealth v. Bain, 240 Ky. 752, 43 S. W. (2d) 10;
United States v. Bloomgart, 24 Fed. Cas. 1180; Lacy v.
State, 13 Ala. App. 212, 68 So. 706. But in those cases
there are no provisions limiting the class within the act
as exists in the Ohio and Nebraska statutes.

We necessarily come to the conclusion that only such of-
ficers and persons charged by law with the collection, re-
ceipt, safe-keeping, transfer or disbursement of the public
money may be properly charged with crime under section
28.550. The trial court therefore did not err in dismissing
the action as to the defendants Boatman and Ploss. The
judgment of the district court is affirmed.

AFFIRMED.

RALPH REXROAT, APPELLANT, V. STATE OF NEBRASKA ET AL,
APPELLEES.
7 N. W. (2d) 163

FILED DECEMBER 23, 1942. No. 31496.

1. Workmen’s Compensation. Where an employer alleges in a peti-
tion on appeal that the disability under which the employee la-



VoL, 142] SEPTEMBER TERM, 1942 597

Rexroat v. State

bors is not due to injuries which he sustained, but due to his own
failure or unwillingness to allow normal recovery, and that, had
the employee made any effort to restore the injured member to
service, his disability at this time would be negligible, such is an
affirmative allegation, tantamount to charging the employee with
negligence, and in order to prevail in such case the burden of
proof, under section 48-107, Comp. St. 1929, is on the employer
to establish wilful negligence of the injured employee. Section
48-102, Comp. St. 1929, provides in part that “it shall not be a
defense (a) that the employee was negligent, unless and except
it shall also appear that such negligence was wilful.” Upon
failure of the employer to establish wilful negligence on the part
of the employee with a reasonable degree of certainty, this al-
legation of the petition fails.

“Malingering, as applied to compensation cases, may be
defined as a deception, practiced by a dishonest employee, by
feigning, inducing, or prolonging either sickness or injury, for
the purpose of securing illegal or fraudulent payments therefor
under the workmen’s compensation law.” Great Western Sugar
Co. v. Hewitt, 127 Neb. 790, 257 N. W. 61.

Where the evidence establishes that the employee ac-
cepted all the medical treatments afforded him, followed the in-
structions of his physician, submitted to examinations required
by the employer, and where such treatment was not adequate un-
der the circumstances, the employee is not guilty of malingering.
—. Where an employee is admittedly injured in the course
of his employment, as provided for in section 48-101, Comp. St.
1929, and compensation was paid, and during the period for
which compensation was paid to the employee he submitted to all
treatment accorded him, and developed a mental condition, ae-
cording to the preponderance of the evidence given by medical
experts, wherein the patient is firmly convinced that he has a
permanent disability, and, due to such mental condition, he hon-
estly and consciously believes that he is suffering pain and
that his physical condition is incurable, treatment neglecting
this phase of the employee’s make-up was lacking and not ade-
quate through no fault of the employee, and under such circum-
stances he is not guilty of wilful negligence or malingering.
Where compensation has been paid by an employer for ,
a period of more than eight years and then stopped, and an orig-
inal compensation case is brought by the employee (there being
no question that the injury ocecurred in the zourse of his employ-
ment) to have the degree of his disability and the compensation
to be paid therefor determined, and an award is made in eon-
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formity with the disability as set out in section 48-121, Comp.
St. 1929, and an appeal is taken to the district court, and in a
petition on appeal the employer pleads facts constituting wilful
negligence and fails to prove them with a reasonable degree of
certainty, the award of compensation as fixed by the compensa-
tion commissioner in such action prevails, and judgment should
be entered in such amounts, with credit given to the employer for
the amounts paid.

APPEAL from the district court for Dakota county: SID-
NEY T. FRUM, JUDGE. Reversed, with directions.

W. G. Ashford and Mark J. Ryan, for appellant.

Walter R. Johnson, Attorney General, and Herbert T.
White, contra.

Heard before SimMMoNs, C. J., Rose, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

MESSMORE, J.

This is a workmen’s compensation case. It is not dis-
puted that the claimant (appellant), a common laborer,
aged 39 years, on February 26, 1932, an employee of the
department of roads and irrigation of the state of Nebras-
ka, was working on highway No. 20, about a mile and a
half west of South Sioux City, Nebraska, with a road grad-
er, to be pulled behind a tractor, and in endeavoring to
hitch the grader to a five-ton caterpillar tractor, the trac-
tor backed over the appellant’s right foot and right leg.
The accident arose out of and in the course of appellant’s
employment, as provided in section 48-101, Comp. St. 1929.

The original action was commenced November 2, 1934,
before the compensation commissioner, and on March 4,
1935, the cause was heard. On March 20, 1935, an award
was rendered by the commission in favor of the appellant,
granting him compensation at the rate of $10.50 per week
for the first 300 weeks and $7.09 per week thereafter for
the remainder of appellant’s life, for a 75 per cent. perma-
nent partial loss of the use of his right arm and right leg.
The appellee paid compensation in conformity with this
award from February 27, 1932, to Febuary 22, 1940, in-
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clusive, when appellee ceased to pay such compensation.
The instant case has been tried, submitted and briefed as
an original compensation case.

The appellee did not file an application under section 48-
142, Comp. St. 1929, on the ground of decrease of incapac-
ity, due solely to the injury, but stopped the payment of
compensation. The pleading on appellant’s behalf does not
attack the procedure in the instant case, but treats the case
as an original compensation case. :

The transeript retlects the following for the purposes of
this action, that an award was made by a judge of the
compensation court filed May 6, 1941, setting forth the ap-
pellant’s injury occurrmg in the course of his employment,
and finding and decreeing that the plaintiff was temporar-
ily totally disabled from and after February 26, 1932, to
and including the 22d day of February, 1933, constituting
a period of 51 5/7 weeks, at which time all temporary total
disability terminated and ceased, and said temporary total
disability was followed immediately by 75 per cent, perma-
nent partial disability of the right leg, and 75 per cent. per-
manent partial disability of the right arm for a period of
248 2/7 weeks, and thereafter 75 per cent. permanent par-
tial disability for the remainder of appellant’s life; that at
the time of said accidental injuries, appellant’s wages were
$21 each week, sufficient to entitle him to compensation at
the rate of $14 each week for a period of 51 5/7 weeks for
temporary total disability, and compensation at the rate of
$10.50 per week for a period of 248 2/7 weeks for disabil-
ity as hereinbefore set out, and $7.09 per week for the re-
mainder of appellant’s life; that the appellant has received
compensation in the amount of $4,160.53 for which the ap-
pellee should have credit. The hospital expenses and med-
ical fees paid were enumerated. The credit to appellee as
designated in the award is $724, as against compensation
of $14 per week for 51 5/7 weeks from and after February
26, 1932, to and including February 22, 1933; $2,607 to be
credited in amounts paid for permanent partial disability
from and after February 22, 1933, 248 2/7 weeks, and
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$829.53 credited on the amount of $7.09 each week there-
after to the date of the award, as compensation payable dur-
ing the appellant’s lifetime. A waiver of rehearing before
the compensation commission and an election to appeal di-
rectly to the district court from such award were filed.

The petition on appeal from the compensation court filed
in the district court May 19, 1941, set out, in substance, the
history of the proceedings, alleging that the court “acted
without and in excess of its powers;” the findings of fact
are not sustained by the evidence, and the disability under
which the appellant labors is not due to the injuries which
he sustained, but due to his own failure or unwillingness to
allow a normal recovery, and that, had the appellant made
any effort on his part to restore the injured member to
service, his disability at this time would be negligible.

An answer was filed on May 29, 1941, and an amended
and substituted answer on December 1, 1941, by leave of
court obtained, in which the appellant admits the exhibits
attached to the petition are true and correct copies of the
originals filed in the workmen’s compensation court; denies
that the court acted without and in excess of its powers,
and that the findings of fact as set forth are not supported
by the record and do not support the order and award; de-
nies that the disability suffered is in any way due to any
fault or unwillingness on his part to allow normal recov-
ery, and that he has made a diligent effort to restore the
injured member to service, but despite his efforts his dis-
ability continues and is a direct result of the injury sus-
tained by him for which the award was made; alleges that
since February 26, 1932, appellant has been totally disabled
- and should be paid compensation on the basis of total dis-
ability ; alleges that he did not appeal from the original
award allowing him but 75 per cent. permanent partial dis-
ability for the reason that he believed he would eventually
regain the use of his limbs, and that by reason of the per-
manent total disability he is unable to earn a livelihood,
and is entitled to receive compensation at the rate of $14
a week for the remainder of his life, and is therefore en-
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titled to the difference between $10.50 a week, as set forth
in the award, and $7.09 permanent disability as set forth
therein, and prays for recovery in such amount.

The district court entered judgment June 9, 1942, in sub-
stance as follows: Setting forth that the appellant was
injured in the course of his employment on February 26,
1932; that he sustained an injury to his right foot and
right leg, with the result that the fifth metatarsal bone of
appellant’s right foot was broken and he sustained a soft
tissue injury to his right leg; that the appellant was hos-
pitalized for his injuries directly after the accident and
made a normal physical -recovery from the direct effect of
the injury sustained; that there was some atrophy of ap-
pellant’s lower extremities and at the time of trial of this
cause the appellant was suffering disability, preventing him
from engaging in manual labor, which was the means by
which he earned his livelihood prior to the accident. The
court found from the evidence, however, that appellant at
the proper time in the course of his recovery from his in-
juries was advised to abandon the use of his crutch and to
use his right leg; that from September 9, 1937, up to and
including the date of trial, the appellant had no organic
physical or neurological disability, and that he has never
suffered sufficient physical or anatomical injury to account
for permanent disability or the disability of which he com-
plains, and the court found from a preponderance of the
evidence that appellant’s present disability is due to the
disuse of his upper right and lower right extremities, and
that the failure on his part ‘“to use his right arm and right
leg whether caused by hysteria or conscious failure is the
efficient intervening cause of the whole of the disability”
of which he now complains; that the disability of which
appellant complains, “whether continued or produced by
hysteria or conscious acts or failure, cannot be considered
as the result of ‘violence to the physical structure of the
body,” or such ‘disease or infection as naturally results
therefrom,” ” and that such disability is not compensable
under the workmen’s compensation act, and that the ap-
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pellant has been fully compensated in the payment of com-
pensation to him in the amount of $4,160.53, and medical
expenses incurred, which have been paid. Appellant’s pe-
tition was dlsmlssed Motion for a new trial was filed, sub-
mitted and overruled, and the cause was appealed to this
court, the appellant contending that the finding and judg-
ment of the trial court is not sustained by sufficient evi-
dence, is contrary thereto, and contrary to law, citing sec-
tion 48-101, Comp. St. 1929.

The evidence of the medical experts as to appellant’s dis-
ability, the extent thereof, and the physical examinations of
the appellant with respect thereto are, in substance reﬂect—
ed by the record as follows:

Immediately after the accident the appellant was re-
moved by a stock truck to Doctor Legg’s office in South
Sioux City. The doctor was not in, and the appellant was
taken in an ambulance to the Methodist Hospital where he
was treated by the doctor. Thirty stitches were taken in
the foot and leg, and the leg was treated with wet dress-
ings and was not put in a cast. One bone was broken, the
fifth metatarsal, just below the little toe. The patient re-
mained in the hospital 39 days and bandages were kept on
his leg for a period of three months, at the end of which
period they were removed by the doctor s orders. He was
subsequently treated by Doctor Legg for four years. He
made several calls to the doctor’s office, appellant designat-
ing the number of calls as 30.

Dr. C. E. Legg testified: The appellant had “a contused
laceration extending from just below the knee to near the
ankle, over the crest of the tibia. It was laid open. X-rays
showed no broken hones except in the foot. There was a
broken metatarsal bone.” The doctor saw the plaintiff
practically every day while he was in the hospital and con-
tinued to see him every day for a short time at the office,
and then two or three times a week until 1934. In answer
to the question: “What sort of treatment did you give him
at the office?” the witness answered: “When he first came
from the hospital there was a slight skin wound; that was
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- healed by granulation and then later on I gave him vibra-
tory treatments to tone up the muscles of that limb.” The
doctor saw the patient frequently after 1934, sometimes
once or twice a month or twice or three times a year. He
testified that the limb “apparently never did regain its nor-
mal function,” and the patient was unable to get along
without a crutch; “he complained of it being cold and when
he attempted to step on it he claimed there was pain there;”
that he had never been able to resume his employment;
that the “measurements of his limb compared with the well
limb” and his physical condition showed the limb to be
smaller ; the doctor examined him two days before the tri-
al. The witness stated the patient claimed that his right
limb would not “bear his weight. He has perfect use of
it so far as motion is concerned, but when he commences to
step on it it pains him and it seems to be weaker than nor-
mally.” He testified that the temperature of the leg was
cooler “on the injured side than on the well side;” that in
his opinion the appellant “will never be able to do manual
labor or resume his normal duties as he did before;”’ that
he advised the patient to use the leg as much as possible
and to do without a crutch, which had been furnished him,
in order to rehabilitate the leg; that the continued use of
the crutch developed “crutch palsy.” According to the var-
ious reports made by the doctor when he fixed the time of
the appellant’s recovery, as he proceeded along with the
case, the time was always extended, appellant failing to
respond to treatment. The doctor testified on cross-exam-
ination that during the four years he treated the patient
he urged him to walk without the erutch, gave him other
examinations; his reflexes disclosed no merve injury, per-
manent muscular injury or bone injury; the fifth meta-
tarsal bone healed promptly; “owing to the limited nutri-
tion of the cord over the crest of the tibia, which is al-
ways rather poorly supplied with blood vessels, that was
slow in healing, but that was the only reason for that.”
The doctor discovered no reason why the patient suffered
pain when he tried to walk. He failed to find from an ex-



604 NEBRASKA REPORTS [VoL. 142

Rexroa}; 7 v. State

amination of the ball of the foot “any callous or evidence
of much use on the bottom” of the foot, which would indi-
cate that the patient either had not used or could not use
the foot. During the period of two years or more of such
treatment the doctor advised with the patient about at-
tempting to use his foot, and the patient reported that he
would try; he attempted to use it while in the doctor’s of-
fice, but was unable to do so, and would complain of pain
when he would take a step. The doctor’s opinion, in ac-
counting for the disability, was that it was probably more
or less psychic, or mental; that the patient made an honest
effort to use his leg and complied with instructions.

Dr. R. T. Rohwer made an examination of the appellant
October 4, 1941. He observed the patient generally in his
walking ; paid particular attention to the use of the arms,
legs, hands and feet, the range of motion, the various joints
of the members, the texture of the skin, the tone and vol-
ume or size of the muscles, and made investigation of the
nerve function of the members. The examination revealed
a suggestion “of limitation in the movement of the arm,
probably flexion in the elbow.”” On an examination of the
right ankle there appeared to be a limitation which is de-
scribed as ‘““dorsoflexion of the ankle,” and when an at-
tempt was made to forcibly flex the foot, the limitation per-
sisted and caused some pain in the calf muscles of the leg.
There was atrophy in all the musecles “of the thigh and over
the hip, the gluteal muscles were definitely smaller than on
the other leg;” diminution in the size of the calf muscles,
and the doctor gave the measurements. He stated the pa-
tient was unable to walk without a crutch. His opinion
was that the functioning of the patient’s right upper and
lower extremities was impaired, which could not be “di-
rectly attributed to any basic or gross organic lesion,” as
evidenced by the weakness and atrophy and limitation of
motion; that “there was a physical basis for this disuse
which was probably the disuse resulting originally from
fear of pain and aggravating his condition, and that the
functioning was probably further impaired by his mental
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attitude toward his condition.” In the doctor’s opinion he
was suffering from a definite psychoneurosis, which evolved
from the accident and injury. From the fact that the pa-
tient’s condition is of about nine years’ standing, the doctor
gave an opinion as to the adequateness of the treatment
given him at the time of the injury and the completeness
thereof. The doctor testified that ‘“from a physical stand-
point the extremity as such was adequately taken care of
at the time, however, after the wounds were healed, dress-
ings removed and with a lapse of time, there ceased to be
the expected improvement and response. * * * Probably
the treatment then should have been continued until such
time that the man would have been completely rehabilitat-
ed, which was not done. * * * It may not have been recog-
nized at the time the naturz of the functioning of the psy-
- chiatric program;”’ that, in his opinion, the appellant is
“totally disabled and, until proved otherwise, that he is
permanently disabled;” that his condition is attributable
to the injury he received February 26, 1932. The doctor’s
next impression was that he attributed lack of use of ap-
pellant’s limb to his fear of the injury, rather than to any-
thing else. On cross-examination the witness testified:
“He (appellant) was able to apply the foot to the normal
range of motion, with the exception of this limited dorso-
flexion. However, he was not able to use the foot to bear
weight on it, he did not stand on the foot bearing weight
on it to any reasonable degree. * * * Ordinarily the frac-
ture of the metatarsal as such and the soft tissue injury
that he had sustained, the disability would be of a limited
duration.” In answer to the question: “From your exam-
ination wouldn’t you say that Mr. Rexroat’s present condi-
tion is entirely due to his mental condition?’ the witness
said: “No, I will put it this way, that his mental condition
definitely has not permitted him to go ahead and use his arm
and leg. Q. That disability that Mr. Rexroat has now, Doc-
tor, in his right leg and right arm, is almost entirely due
to nonuse of them? A. Yes, I will grant that. * * * Q. Do you
consider this condition that Mr. Rexroat now has what is
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called hysteria? A. We might term it hysteria. * * * Q. A
mental condition entirely? * * * A. He is definitely con-
vinced, very honestly convinced, that he is suffering from
disuse and also pain. His symptoms are real. He experi-
ences pain and weakness. * * * Q. Isn’t pain that is registered
in his mind mental pain? A. Frankly, some is and he may
have a hyperesthesia. He is more sensitive to injury. I
do believe that his atrophic arm with vasomotor disturb-
ance and with muscular spasm such as occurs in the calf
of the leg would produce physical pain.”” On further cross-
examination the doctor testified: “Q. And malingering is
simply a desire on the part of an injured person or a per-
son who has been sick not to have a recovery, that is, not
to have a physical recovery, does that about describe a
malingerer? A. That is essentially it. The malingerer in-
tentionally or consciously seeks disability, usually for mon-
etary gain or sympathy, or probably to cover up failure in
life in other respects. * * * Q. Hysteria differs from ma-
lingering only in this degree, that in hysteria the patient
has built up within his mind a condition that he himself
honestly believes that he is unable to move about and per-
form his normal functions, isn’t that about the only differ-
ence between hysteria and malingering? A. In hysteria
it is not conscious, it is an unconscious affair, although the
mechanism of the development of the particular mental
state is probably different.”” With reference to appellant,
the doctor stated: ‘It was my feeling and belief that he
developed this particular mental state because of fear and
lack of understanding, ignorance as to what happened and
how he got that way and what he must do in order to get
well—that is early in his disability. I don’t believe he has
an understanding of why he is as he is.”” The witness said
that the disability in the arm could come from the use of
the crutch after the patient was discharged from the hospi-
tal. The doctor was asked if he had an opinion as to
whether or not appellant is a malingerer. and he answered :
“A. It was my opinion that he was suffering from a psy-
choneurosis of an hysteric nature and that he was not a
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malingerer.”” The doctor believed that “this man actually
suffers pain. It is registered on his central nervous sys-
tem as pain.”

Dr. S. D. Carney examined appellant September 10, 1941.
He testified the patient complained of pain in his right arm
and that his leg became cold, that “when he laid his right
arm on the table or chair arm, that the arm became cold,
that he lost feeling in the arm, and complained of a con-
stant ache in the leg.” The doctor testified to the differ-
ence in measurements of the injured portions as compared
with the well portions and on examination of the leg, he
stated, “the leg seemed to be smaller than the left leg. It
was discolored looking like a case of eczema. The skin was
scaley from the knee to the ankle. There was a scar showed
on it over the crest of the tibia. This scar was not attached
to the tissue, but was freely movable. The X-ray showed a
fracture of the fifth metatarsal bone. The leg was colder
to the touch, noticeably colder when you put your hand on
it, and measurement showed it to be smaller.” The wit-
ness further testified that the left arm was atrophied and
scaley, had the appearance of eczema; that his reflexes
were all normal; “the motions of the arm and leg were all
present, but he did not have the strength in these mus-
cles;” he could “pick up a small object and do it with pre-
cision;” there was no evidence of paralysis or nerve de-
struction; use of muscles was normal. The witness was
asked: “Do you have any opinion, Doctor, as to whether
Mr. Rexroat’s not using that arm and leg are due to fear
of pain in it if he does use it, or whether it is due to some
mental quirk? A. Of course he told me that he could not
use it because it hurt him, but after examining the man
carefully T could not find any reason why there should bz
pains. And it is my opinion that he didn’t use it because
he didn’t want to.” On cross-examination, the witness
placed the percentage of disability of the right arm and
right leg at 75 per cent.

Dr. A. C. Bennett examined appellant December 17, 1941,
gave him general physical neurologic and psychiatric ex-
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aminations. The doctor found no physical disabling con-
dition. He detailed method of the neurologic examination,
and to explain a generalized functional motor weakness,
the doctor said: “Well, one of two things are responsible
for that, either the patient’s mental attitude that those mus-
cles were weak and therefore he didn’t use them, or per-
haps prolonged disuse of the arm would produce a func-
tional loss of strength there, but not the result of anatom-
ical disease of nerves or muscles.”” The witness further
testified: “When the patient was asked to stand with both
feet together he insisted upon using a erutch; contended
that he couldn’t raise up on his toes or back on his heels,
and in studying his gait he wanted to demonstrate using
a crutch, keeping his right foot semi-abducted, that is,
turned out. When asked to walk without the crutch, would
hop on the left foot and drag the right foot along and
serape it on the floor, yet there was good motor power
throughout the examination, showing that this was a func-
tional state of disability. The patient’s excuse for it was
that he had too much pain in his right foot and leg to al-
low him to bear his weight on this member.” The witness
was asked: “From your examination of him, Doctor, do
you have any opinion as to whether the patient’s mental
condition causes or contributes to his present condition?
* %% A, It is my opinion that the whole thing is based on
his mental attitude toward his disability, and that he has
no basic neurological anatomical disease whatsoever.” The
doctor further said that exercise of the patient’s right arm
and leg would result in improvement. but there would have
to be mental cooperation to obtain the desired effect; that
the doctor’s physical, neurological and psychiatric exami-
nation of the patient produced no evidence of any physical
organic trouble caused by the accident to his leg which
would account for the disability. When asked, “Do you
have any opinion, Doctor, as to what effect Mr. Rexroat’s
present mental attitude has with relation to creating a con-
dition of permanent disability?”’ the witness replied:
“Well, the present mental attitude that he has, unless it is
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changed, you would consider him disabled, but it is a cor-
rectable attitude. He should have a recoverable condition
state of mind, because it is purely a state of mind. It is
possible to change his mental attitude under appropriate
treatment.” The doctor testified that the patient’s condi-
tion was psychoneurosis of more than nine years’ stand-
ing; that the patient “got off on the wrong foot” early in
his treatment experience with an abnormal mental attitude
toward himself. “Q. You used the word ‘malingering’ here,
Doctor. Do you want to be understood as being of the opin-
ion that this man is a malingerer? A. No, I said it raises
the question when the patient is too antagonistic toward
any efforts of proper aid or help toward recovery, and I -
said it is very difficult at times to distinguish between that
that is conscious malingering and the hysterical individual
who unconsciously malingers, and in this individual I feel
that the weight of evidence is in favor of being hysterically
subconscious of illness. * * * Q. Wouldn’t the present condi-
tion of this patient more likely be the result of improper
treatment or lack of proper treatment at the time of the
injury than the mental condition at the present time? A. I
would like to qualify it by saying about the treatment, 1
would not say that it was improper, but it didn’t go far
enough. It was not adequate in that it didn’t take into con-
sideration his personality, make-up and things like that. It
probably was not recognized on the part of his doctors the
importance of the nerve element in the picture, or something
of that sort. I saw nothing in the history to indicate that he
did not have proper treatment, but he never has had any
treatment directed toward the mental disability. * * * Q.
From your psychiatric examination, Doctor, 1 take it that
you formed the opinion that the patient is firmly convinced
that he has a permanent disability? A. That is the impres-
sion he gave me, yes.”

Dr. J. W. Duncan examined appellant September 1, 1937,
and in November, 1938. From his examination it was his
opinion that the patient had suffered “a soft tissue injury
more than five years previously;’ that the wound healed
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and that the patient’s statements were in many cases eva-
sive and contradictory; that any disability he had to the
right upper extremity ‘“could have been due to a crutch
palsy,” which comes only if the cruich bears firmly in the
armpit and makes pressure on the nerves; that there was
no disability to the right upper extremity except from
disuse of the muscles; that he believed the patient did not
need a cruteh at the time he saw him; that there was no
cause for the ache in his shoulders; that in his right lower
extremity he sustained “a soft tissue injury, which healed
completely without any disturbance of circulation and with-
out any limitation of movement in any of the joints of that
extremity.” The doctor did not believe that the patient
had any organic disability in that extremity at the time he
examined him, and thought that the atrophy he showed
“was due to disuse and the use of the crutch.” The samu
conclusion was reached on the second examination. The pur-
pose of the examination was to advise the compensation
court of appellant’s disability due to injury, if any. The
doctor was a member of the medical advisory board of the
workmen’s compensation court at that time. He testified on
cross-examination that he was led to believe on the second
examination that the patient was malingering; that it is dif-
ficult to distinguish between hysteria and malingering ; that
on the second examination the doctor felt that appellant
“knew pretty well that if he used his arm and his leg he
would get well ;”” the witness thought it advisable to have the
patient examined by a neuropsychiatrix, and his opinion as
to whether or not the patient was malingering would be
more or nearly correct. On further cross-examination, the
witness was asked: “Regardless of whether Rexroat is
suffering from hysteria or whether he is malingering he is
at this time definitely disabled from earning a livelihood and
will be until he is rehabilitated, and that was his condition
at the time of your examination? A. I think he was dis-
abled at the time I examined him from muscular weakness
and atrophy from disuse, whether it was from malinger-
ing or whether from hysteria. Q. And you don’t pretend
to say which it was definitely? A. No, I do not.”
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Dr. J. W. McNamara, a member of the advisory board
of the workmen’s compensation court, examined appellant
November 15, 1938, when Doctors Duncan and Fouts were
present. He testified that this examination coincided with
that made by Doctor Duncan, and in all respects was prac-
tically the same. .

We deem it advisable to quote further from the testi-
mony of Doctor Legg, the only attending physician of ap-
pellant: “Q. Doctor, would it be possible for a mnian to
have a leg in the condition that plaintiff’s is without a
crushing injury to start with? A. No, I don’t think so.
Q. Mere disuse alone wouldn’t produce such condition? = A,

jury to the soft tissue of the leg much more savere than a
fracture of the metatarsal bone? A. Well, at that time 1
didn’t think that the crushing was to th= extent that it
would cause him permanent disability, that it would absorb.
There didn’t appear to be much crushing underneath. Tt
was in the top of the muscle, not underneath wheré it was
crushed.” In all the doctor’s reports, he answered the ques-
tion, “Has injured person obeyed orders in regard to treat-
ment?”’ with “Yes.” The witness felt that there was some
nerve injury, but his testimony on this point is conflicting
and contradictory. Quoting further: “Now, Doctor, you
are more familiar with this case than any other of these
doctors that testified. What is your candid opinion, is the
plaintiff malingering or sincere in his disability? A. I be-
lieve he is sincere.””” On recross-examination: “Q. Doc-
tor, in your report to the Compensation Court on April 22,
1940, you used this languags, ‘The only conclusion that I can
come to is that this man’s disability is self-imposed. He is
either a malingerer or has developed a mental attitude that
prevents him from honestly appraising his own condition.
His disability would long since have ceased had the patient
made the necessary effort to get the leg back in service.’
A. Yes, I made that statement and I thought at that time
that it was true. Now the question is whether it is mental.
He is not malingering T am satisfied of that. Whether it



612 NEBRASKA REPORTS [VoL. 142

Rexroat v. State

is mental or whether there is an injury there that they
-were unable to determine is more than I can answer be-
cause I don’t know that. I judged only by the appearance
of the muscles at the time of the injury, the amount of hem-
orrhage, etc. Now ordinarily it should have recovered
long since, but whether there was a deeper seated injury
than I was able to determine, I can’t say. Dr. Bennett may
be right so far as the mental part is concerned.” The wit-
ness stated: “After I read Dr. Bennett’s report, and that
was what caused me to change. It is either that he was in-
jured—the injury was deeper seated than I at first sus-
pected or as Dr. Bennett says, it is a mental injury. After
reading his report it strikes me that he went into it very
thoroughly from a psychiatric standpoint and he is a bet-
ter judge of psychopathy than I am because he makes that
his business. * * * Q. He is either a malingerer or he has
developed a mental attitude which prevents him from hon-
estly appraising his own condition? A. Yes, sir.”
Appellant was asked on cross-examination: “You would
be unwilling to undergo treatment by a psychiatrist? A.
Yes, I think it would be just foolish.” On redirect exami-
nation appellant was asked: “I want to ask you this ques-
tion, if the Court should direct or request you to submit
yourself to any competent psychiatrist or other physician
for additional treatment with a view of rehabilitating your-
self, are you willing to submit to such treatment as the
Court should direct? A.'I will do anything I can to help
use my leg.” He testified he used his leg by exercise and
followed the direction and advice of his physician. The
foregoing constitutes the material testimony upon which the
court based its decree, dismissing the appellant’s petition.
It seems that the expert medical testimony is undisput-
ed that there is no physical or nervous bar to plaintiff us-
ing the injured leg. However, the evidence is far from
proving with reasonable certainty that the appellant is a
malingerer. Appellee’s witness, Doctor Bennett, testified
to the contrary; Doctors Duncan and McNamara in their
testimony did not go so far as to charge the appellant with
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being a malingerer. Doctor Duncan thought appellant’s -
condition might be due to hysteria or malingering and
would not say definitely. Doctor McNamara did not con-
sider himself qualified to give an opinion on the subject,
and stated that the opinion of a psychiatrist would be more
valuable than his would be. Doctor Legg, the attending
physician, stated that the appellant is not malingering; he
was satisfied of that. Doctor Carney, who examined the pa-
tient once, nine years after the injury, stated that in his
opinion appellant was a malingerer. Doctor Bennett testi-
fied that the treatment did not go far enough; that it failed .
to take into consideration the “importance of the nerve ele-
ment in the picture,” the patient’s personality, make-up
and other elements heretofore set out. He further stated
that the history of the case clearly indicated that the pa-
tient should have had psychiatric treatment. Doctor Roh-
wer’s testimony is that after a long period of time appel-
lant was still going to the doctor’s office and still taking
treatments. If he has developed psychoneurosis, Doctors
Bennett and Rohwer agree that it is directly attributable to
the accident; that is the fact or else, as Doctor Legg testi-
fied: “There is an injury there that we are unable to de-
termine.” A

The appellant has submitted himself to all of the treat-
ment offered him and to every examination requested by
his employer. He followed Doctor Legg’s instructions and
advice. Three eminent physicians have twice examined
him, and two others have examined him once, not one of
whom has given any specific advice or prescribed any course
of treatment. There has been no change in the appellant’s
condition since March 12, 1935. .

From an analysis of the expert testimony, it is quite ap-
parent that the treatment given by Doctor Legg was not
adequate. It would seem that when the appellant failed to
respond to treatment and was developing a mental condi-
tion, as testified to by the experts, treatment in this field
should have been given, the objective being to rehabilitate
the appellant, whether he was suffering physically or men-
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tally. The conclusion is that he developed an attitude with
reference to his injury that had all of the elements of phy-
sical pain, and this he endured throughout the period of
time for which compensation was paid, and up to the pres-
ent time. It is our firm belief that the treatment should
not have ended.

The important issue in this casg, contended for by the
appellant, is whether disability under which appellant la-
bors at the present time is due to hysteria directly attrib-
utable to the accident, or to conscious failure to allow a nor-
mal recovery, or whether it was a deep-seated and more
serious injury than was apparent to the doctor in charge
of the case. This question has not been passed upon.

The appellee cites numerous cases to the effect that dis-
ability chargeable against an employer is only that result-
ing from accident incurred in employment and not that
caused by a workman’s carelessness, preventing or delay-
ing recovery. If an employee, suing for compensation un-
der the workmen’s compensation act, by his own conduct,
inactivity and neglect after an injury, suffers a member
of his body to become useless, when with proper effort on
his part, without unusual pain or suffering, it could have
been restored, he cannot recover compensation,

We have carefully considered the cases cited by the ap-
pellee and conclude that the factual situation in each of
them is distinetively different than in the case at bar, and
the rules of law therein announced are not applicable to the
instant case, and under the circumstances presented herein.

As previously stated, the appellee stopped payment of
compensation to appellant. At or subsequent to this time,
the appellee did not file an application on the ground of
decrease of incapacity, as provided for by section 48-142,
Comp. St. 1929, as amended; hence, this original compen-
sation action.

The petition on appeal from the compensation court al-
leges that the disability under which the appellant labors
is not due to the injuries which hz sustained, but due to his
own failure or unwillingness to allow normal recovery;



VoL. 142] SEPTEMBER TERM, 1942 615

R;exroat v. State

that had the appellant made any effort to restore the in-
jured member to service his disability at this time would
be negligible. This allegation constitutes the charge of
negligence against the appellant.

Section 48-102, Comp. St. 1929, provides: “In all cases
brought under Part I of this article (48-101 to 48-108) it
shall not be a defense (a) that the employee was negligent,
unless and except it shall also appear that such negligence
was wilful,” ete.

Section 48-107, Comp. St. 1929, provides: “In all actions
at law brought pursuant to Part I of this article (48-101
to 48-108) the burden of proof to establish wilful negli-
gence of the injured employee shall be on the defendant.”
The two foregoing sections place the burden of proof of es-
tablishing negligence in a compensation action on the par-
ties pleading such negligence. Ordinarily, the employer
endeavors to show that the employee is a malingerer. The
term is defined in Great Western Sugar Co. v. Hewitt, 127
Neb. 790, 257 N. W. 61, as follows:

“Malingering, as applied to compensation cases, may be
defined as a deception, practiced by a dishonest employee,
by feigning, inducing, or prolonging either sickness or in-
jury, for the purpose of securing illegal or fraudulent pay-
ments therefor under the workmen’s compensation law.”

Applying the above definition to the facts and circum-
stances in the instant case, the evidence falls short of es-
tablishing with reasonable certainty that the appellant is
a malingerer. Further, the evidence is insufficient to show
wilful negligence on the part of the appellant as charged
by the appellee. The award was originally made on March
20, 1935, and amounts paid, as heretofore set out, to Febru-
ary 22, 1940. The benefits were accepted by appellant,
with no appeal respecting such amounts until the present
action wherein he asks for additional compensation, in that
the former compensation was not accurately computed.
The compensation judge in the instant case set forth the
judgment as shown which increased or changed the amount
of compensation from the original judgment, this in pur-
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suance of his analysis of the appellant’s compensation due
him under section 48-121, Comp. St. 1929; that is, the ap-
pellant suffered temporary total disability from and after
the injury for 51 5/7 weeks, which would entitle him, under
the current wage of $21 each week, to the amount of $14
per week, and the sum of $10.50 per week for a period of
248 2/7 weeks, where temporary total disability is followed
by permanent partial disability. This disability was 75 per
cent. for loss of the use of his right leg and right arm. This
constituted the compensation allowance for the first 300
weeks ; subsequent thereto the allowance of $7.09 each week
thereafter for life, based on partial permanent disability
then suffered by the appellant. This latter award is in keep-
ing with the evidence with respect to the disability suffered
by the appellant, and it was through no fault of the appel-
lant that after a period of eight years the employer suddenly
stopped payment of all disability. This action, constitut-
ing an original compensation action, again determines the
amounts to be paid as compensation and the disability suf-
fered by the appellant. The appellee sought to deprive the
appellant of further compensation and force him to again
prove the extent of his disability and the amount he would
be entitled to recover for the same, and attacked that right
by the affirmative allegation, as hereinbefore set out, in the
petition on appeal.

We conclude, under the circumstances, that the appellant
is entitled to the award as made by the compensation com-
missioner in the instant case. The cause is reversed and
remanded, with instructions to enter judgment according-
ly, with full credit to be given the appellee for the amounts
paid.

REVERSED.
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FIRST NATIONAL BANK OF MISSOURI VALLEY, IowaA, AP-

e

PELLEE, V. ELVIN E. MCFERRIN, APPELLANT.
7N. W. (2d) 173

FiLED DECEMBER 23, 1942. No. 31471.

Courts. The courts of Nebraska are without jurisdiction over
the subject-matter in an action in ejectment when the real es-
tate involved is not a part of the Nebraska domain.

States. Lands cut off from the mainland of a state by avulsion
do not change their status but remain a part of the state from
which they were cut off.

“The eastern boundary of Nebraska is the ‘middle of
the channel’ of the Missouri river. * * * The western boundary
of Towa east of Nebraska is the same.” Miller v. McLaughlin,
118 Neb. 174, 224 N. W. 18,

“The middle of the channel of the Missouri river is ihe
boundary line between the states of Nebraska and Iowa.” Mil-
ler v. McLaughlin, 281 U. S. 261, 50 S. Ct. 296.

Waters: STATES. If the lands in question here, from the date
of acquisition of this territory by the Louisiana purchase in 1803
to 1846 the date when the state of Iowa was admitted to the
Union, were west of the middle line of the Missouri river, the
jurisdiction of Nebraska rightfully attached to it. If the river
has subsequently turned its course and now runs west of the
lands, the status of the parties to this controversy is not altered
by it, for the channel which the river abandoned remains, as be-
fore, the boundary between the states, and the lands do not in
consequence of this action of the water change their owner.
States. It was the intention of the congress of the United States
in the formation of the state of Nebraska out of the territory ob-
tained through the Louisiana purchase that the eastern boundary
adjacent to the state of Iowa should be coincident and coterminus
with the middle of the channel of the Missouri river as it existed
at the date of purchase of the territory, except to the cxtent that
it was abridged, if it was abridged, by any rights acquired by
the state of Iowa through the enabling act whereby that state
was admitted into the Union.

Ejectment. If it be shown that these lands were cut off from the
territory of Nebraska by avulsion in 1856 or 1857, the district
court for Washington county, Nebraska, had jurisdiction of the
subject-matter of the action.

-, The evidence of the defendant was sufficient to require
submission of the question of whether or not this land was in the
state of Nebraska.
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9. Appeal. In reviewing a directed verdict, or the discharge of a
jury and rendition of judgment by the trial court, this court will
consider as conclusively established every fact which the evi-
dence proves, or tends to establish the contention of the party
against whom the verdict was directed or judgment rendered,
and if from the entire evidence thus construed different minds
might reasonably draw different conclusions it will be deemed
error on the part of the trial court to have directed such verdict
or rendered such judgment.

APPEAL from the district court for Washington county:
WiLLIAM A. DAY, JUDGE. Reversed.

- Chatt & Ellenberger, for appellant.
O’Hanlon & O’Hanlon and Clarence W. Kellogg, conira.

Heard before SiMMoNs, C. J., RoSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

YEAGER, J.

This is an action in ejectment by the First National Bank
of Missouri Valley, Towa, a corporation, plaintiff and ap-
pellee, against Elvin E. McFerrin and others, defendants,
which was tried to a jury in the district court for Wash-
ington county, Nebraska. At the conclusion of the evi-
dence the plaintiff moved the court to discharge the jury
and render judgment in favor of plaintiff and against the
defendants in accordance with the prayer of the petition,
which motion was sustained and judgment was according-
ly entered. From this judgment Elvin E. McFerrin is the
only appellant.

The land involved .in this action is on the east or Iowa
side of the Missouri river, and is described in the petition
as follows: Tax lot number seven (7), the west half of
the southwest quarter (W14 SW14) and the southeast quar-
ter of the southwest quarter (SK14 SW14), all in section
twenty (20) ; the east half of the southeast quarter (E1,
SEl4) and the southeast quarter of the northeast quarter
(SE1;, NE1,), all in section ninetzen (19) ; all in township
nineteen (19) north, range twelve (12) east of the sixth
P. M., in Washington county, Nebraska.



VoL. 1427 °~ SEPTEMBER TERM, 1942 619
First Nat. Bank v. McFerrin

The petition declares that the fee simple title to the lands
is in the plaintiff, that the defendant Elvin E. McFerrin is
in possession, and that plaintiff is entitled to immediate
possession, :

The answer on which the case was tried contains a gen-
eral denial, a denial of plaintiff’s title and right of posses-
sion and an allegation that the court was without jurisdic-
tion over the subject-matter.

Numerous errors have been assigned as grounds for re-
versal, but only a few of them require consideration, and
these will be discussed in the order of their relative im-
portance. The assignment of first importance is that the
court erred in entertaining jurisdiction of the subject-mat-
ter of the action, for the reason that appellant contends
that the real estatz involved here is not within the bound-
aries of the state of Nebraska.

There can be no question about the proposition that, if
this real estate is not a part of the Nebraska domain, the
district court for Washington county, Nebraska, was with-
out jurisdiction to entertain this action in ejectment. Fall
v. Fall, 75 Neb. 104, 120, 106 N. W, 412, 113 N. W. 175;
Rober v. Michelsen, 82 Neb. 48, 116 N. W. 949; Wimer v.
Wimer, 82 Va. 890, 5 S. E. 536; Lindley v. O’Reilly, 50 N.
J. Law, 636, 15 Atl. 379; Fall v. Fastin, 215 U. S. 1, 30 S.
Ct. 3.

In 1934 the appellee was the owner of a judgment ob-
tained in Iowa against the appellant. In that year it in-
stituted action on the judgment against the appellant by
attachment of the real estate here involved in the dis-
trict court for Washington county, Nebraska, claiming, of
course, that the real estate was in Washington county, Ne-
braska. The real estate was sold to the appellee pursuant
to the judgment on the attachment and sale thereof was
confirmed on August 10, 1986. The appellant made no per-
sonal appearance in that action. It is this judgment and
this sale which form the basis of the title and right of pos-
session asserted by the appellee here.

To support his claim that this real estate is not a part
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of the Nebraska domain the appellant asserts that before
statehood it was either a part of the territory of Nebraska
and that it was cut off by avulsion in 1856, or that certain
lands in the same general location were obliterated and
that thereafter these lands were builded onto the state of
Iowa by accretion, but denies that any of the land ever
was within:or a part of the state of Nebraska.

The appellee states that these lands were cut off from
the territory of Nebraska by avulsion, and asserts that the
avulsion occurred in the years of 1856 and 1857 and be-
fore Nebraska statehood. In this connection it is the sub-
stantial contention of appellee that the land is beyond the
western line of Iowa and, having been a part of the terri-
tory of Nebraska though having been cut off and separat-
ed from the territory by the main channel of the Missouri
river before Nebraska statehood, which condition has re-
mained substantially unchangéd since, it is and has been
always since statehood a part of the state.

We are not permitted to concern ourselves with the ques-
tion of whether or not the land is in the state of Iowa, and
not even with any decisions of the courts of that state de-
claring the location of the land with reference to its state
line or of that of Nebraska. Obviously the courts of that
state may declare it not to be a part of its domain, but they
may make no binding determination with reference to the
Nebraska domain. This is corollary to the proposition al-
ready mentioned that if the real estate in question is not
a part of the Nebraska domain the district court for Wash-
ington county, Nebraska, was without jurisdiction to en-
tertain the action and in consequence the dscisions appli-
cable there are applicable here,

In order that an understanding may be had of the prob-
lem presented here, it becomes necessary in brief to recite
some of the history of the admission of Towa and Nebras-
ka into statehood.

The state of Iowa was admitted to the Union of states in
the year 1846 pursuant to an enabling act of the national
congress. By this act the western line of the state in the
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vicinity of the land in question here was fixed at the mid-
dle of the channel of the Missouri river. The parties here
do not question that at that time the land in issue here, if
it was then subject to identification, was not within the
Towa boundaries. The appellee contends that the bound-
ary has not substantially changed at all, while the appel-
lant contends that it has changed only by the addition of
lands including these by accretion to Iowa by impercepti-

ble action of the river. It therefore follows that both par-
ties place the center of the main channel of the Missouri
river at the date of admission of Iowa to statehood to the
east of this land, if it was subject to identification at that-
time. It becomes clear then that the parties are in accord
on the proposition that, if this is identifiable land cut off
by avulsion, it never was during any period in question a
part of the domain of the state of Iowa.

The state of Nebraska was admitted into the Union of
states on March 1, 1867, pursuant to an enabling act of
congress passed April 19, 1864, 13 U. S. St. at Large, p. 47.
The act geographically fixed the boundary of that part of
the state bordering the Missouri river, which includes the
boundary in question in this action, as follows: ““ * * *
thence down the middle of the channel of said Missour?
river, and following the meanderings thereof, to the place
of beginning.” It will be noted that it does not fix the east-
ern boundary of Nebraska as coincident with the western
boundary of Towa. This is the same description as is con-
tained in the Constitution under which Nebraska came
into the Union in 1867. Const. 1866, art. X, sec. 1. All of
the conditions of the enabling act were accepted by the
terms of the Constitution. Const. 1866, art. XI, sec. 6.

Accordingly then the middle of the channel of the Mis-
souri river was, in 1864, the date of the enabling act, and
in 1867, the date of Nebraska’s admission to the Union, to
the west of the land in question. Both agree that this land
if it existed as such, was not west of the middle of the
channel of the Missouri river at any time after 1857.

Rased upon this fact the appellant contends that under
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the boundary description contained in the enabling act of
congress, above referred to, and the 1866 Constitution of
Nebraska (Cobbey’s Ann. St. 1909, p. 69), this land never
was a part of the state of Nebraska domain.

This contention of appellant is inescapable unless the
congress contemplated in the enabling act of 1864 that the
eastern boundary of Nebraska should not necessarily be
the middle line of the Missouri river as it then existed. Did
congress otherwise contemplate? The effect of appellee’s
contention is that it did.

There is nothing in the enabling act of congress, the Ne-
braska Constitution of 1866, the congressional act of Feb-
ruary 9, 1867 (Cobbey’s Ann. St. 1909, p. 53), admitting
the state to the Union, or the presidential proclamation of
admission (Cobbey’s Ann. St. 1909, p. 56), which makes
any reference to any survey or any line except the middle
of the channel of the Missouri river.

As authority for its position the appellee calls attention
to the statements contained in the finding of the district
court quoted in and apparently approved by the opinion in
Towa Railroad Land Co. v. Coulthard, 96 Neb. 607, 148 N.
W. 328, in which case jurisdiction of land in the same gen-
eral location as the land here was being considered, where-
in it was stated: « % = *
jurisdiction of all lands within the United States survey of
1856 without regard to the enabling act by which Nebras-
ka was admitted into the Union, except such lands, if any,
as may have accreted to the Iowa bank before the said
avulsion occurred;”’ and those contained in Miller v. Me-
Laughlin, 118 Neb. 174, 224 N. W. 18: “The eastern bound-
ary of Nebraska is the ‘middle of the channel’ of the Mis-
souri river. * * * The western boundary of lowa east of
Nebraska is the same;” also those contained in Miller r.
McLaughlin, 281 U. S. 261, 50 S. Ct. 296: “The middle of
the channel of the Missouri river is the boundary line be-
tween the states of Nebraska and Iowa.”

In the cases of Miller ». McLaughlin, supra, the police
power and in consequence the jurisdiction of the states of
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Jowa and Nebraska over the Missouri river as a common
boundary were the only matters for consideration, and
without consideration of exceptional circumstances such as
are presented here the general assumption was indulged
that the boundaries of the two states coincided at the mid-
dle of the channel of the river.

The case of Iowa Ratlroad Land Co. v. Coulthard, supr«,
is in point, but it is rested on a stated United States survey
of '1856. We think the conclusion is correct, but that the
limiting of the basis therefor is erroneous. No reason is
found in the authorities for grounding the jurisdiction of
the courts of the state of Nebraska on the named or any
other government survey.

The true reason for the jurisdiction of the courts of Ne-
braska over this land, if it is land cut off from the main-
land by avulsion, is made clear by the opinion in Missouri
v. Kentucky, 11 Wall. 395, 20 L. Ed. 116. This was an ac-
tion by the state of Missouri against the state of Kentucky
for decree declaring that Wolf Island, an island in the Mis-
sissippi river between Missouri and Kentucky, was a part
of the domain of the state of Missouri, and cross-action by
the state of Kentucky. '

Kentucky was admitted into the Union as a state on June
1, 1792. Missouri was admitted in 1820. As pointed out
in the opinion in Missourti v. Kentucky, supra, the territory
which became the state of Kentucky was a part of “the an-
cient right and possession of Virginia,” and by the treaty
of 1763 the boundary was the middle of the bed of the Mis-
sissippl river. As is also pointed out, Kentucky succeeded
to this right and possession in 1792. As is further point-
ed out, this line was recognized by the treaty of this coun-
try with Great Britain in 1783. ’

Having all of these dates and incidents in mind the court
said in the opinion: “It follows, therefore, that if Wolf
Island, in 1763, or in 1820, or at any intermediate period
between these dates, was east of this line, the jurisdiction
of Kentucky rightfully attached to it. If the river has sub-
sequently turned its course, and now runs east of the is-
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land, the status of the parties to this controversy is not
altered by it, for the channel which the river abandoned
remains, as before, the boundary between the States and
the island does not, in consequence of this action of the
water, change its owner.”

It appears then, assuming that the land in question here
was cut off from the territory of Nebraska by avulsion,
that the following paraphrase of the language quoted from
Missouri v. Kentucky, supra, should be controlling here:
It follows, therefore, that if the lands in question here,
from the date of acquisition of this territory by the Lou-
isiana purchase in 1803, to 1846, the date when the state of
Towa was admitted to the Union, were west of the middle
line of the Missouri river, the jurisdiction of Nebraska
rightfully attached to it. If the river has subssquentiy
turned its course and now runs west of the lands, the sta-
tus of the parties to this controversy is not altered by it,
for the channel which the river abandoned remains, as be-
fore, the boundary between the states, and the lands do not
in consequence of this action of the water change their
owner. '

On this authority it is the opinion of this court that it
was the intention of the congress of the United States in
the formation of the state of Nebraska out of the territory
obtained through the Louisiana purchase that the eastern
boundary adjacent to the state of Iowa should be coinci-
dent and coterminus with the middle of the channel of the
Missouri river as it existed at the date of purchase of the
territory, except to the extent that it was abridged, if it
was abridged, by any rights acquired by the state of Iowa
through the enabling act whereby that state was admitted
into the Union.

The appellant cites, among others, the cases of Geor ge
v. Pierce County, 111 Wash. 495, 191 Pac. 406; Moss v.
Gibbs, 10 Heisk. (Tenn.) 283; Lawn v, State, 126 Tenn.
302, 148 S. W. 1059, in support of his contention. It is
quite true that they do so very specifically, but they cannot
justify this court in an attempt to ‘override the declaration
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of the United States supreme court, the final authoritative
tribunal in determination of disputed boundaries between
the states.

We conclude, therefore, that if it shall be shown that
these lands were cut off from the territory of Nebraska in
1856 or 1857, the district court for Washington county, Ne-
braska, had jurisdiction of the subject-matter of this ac-
tion. We conclude further that if there was an issue as to
whether or not these lands were within the state of Ne-
braska the court had jurisdiction to try that issue.

By its petition the plaintiff put in issue the location of
the land by its description and declaration that it was in
Washington county, Nebraska. From an examination of
the bill of exceptions we conclude that the evidence of
plaintiff was sufficient for submission of that issue to a
jury and to sustain a verdict in favor of plaintiff.

In denial of the contention of the plaintiff on this issue
the defendant adduced evidence that the lands in question
cannot be identified as lands cut off from Nebraska by avul-
sion. The substance of his contention is that there was an
avulsion in 1856, but that those lands were obliterated by
the action of the river, and that these lands were added to
the Iowa side from the bed of the river or by accretion.

On the basis of this evidence he contends that it was
error for the court to discharge the jury and render judg-
ment in favor of the plaintiff. In support of his position
he invokes the rule that in reviewing a directed verdict, or
the discharge of a jury and rendition of a judgment, this
court will consider as conclusively established every fact
which the evidence proves, or tends to establish the con-
tention of the party against whom the verdict was direct-
ed or the judgment rendered, and if from the entire evi-
dence thus construed different minds might reasonably
draw different conclusions it will be deemed error on the
part of the trial court to have directed a verdict or ren-
dered such judgment. Central Nat. Bank v. Ericson, 92
Neb. 396, 138 N. W. 563; Littlejohn v. Fink, 109 Neb. 282,
190 N. W 1020; Pete:sen v. Olio Casualty Ins. Co., 131
Neb. 128, 267 N. W, 393.
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From an examination of the evidence without setting it
forth at large or in substance, and in the light of the au-
thority of this rule, we are convinced that the trial court
erred in refusing to submit this controverted issue to the
jury.

The appellant complains that the evidence of title and
right of possession in the plaintiff was insufficient, assum-
ing that the lands are in Nebraska, to sustain an action in
ejectment. While we are not obliged to determine the ques-
tion at this time it is presented, and we deem it proper to
respond to the contention of appellant here in order that
misunderstanding may be avoided on another trial of this
case.

In an ejectment action the plaintiff must plead his legal
title and present right of possession. Omaha Real Estate
& Trust Co. v. Reiter, 47 Neb. 592, 66 N. W. 658; Wells v.
Steckelberg, 52 Neb. 597, 72 N. W. 865; Comstock v. Ker-
win, 57 Neb. 1, 77 N. W. 387; Runkle v. Welty, 78 Neh.
571, 574, 111 N. W. 463, 113 N. W. 160.

In such action where the defendant is in possession of
the disputed lands under claim of ownership plaintiff must
recover on the superiority of his title, and, if he relies on
a record or paper title, he must show a regular chain of
title from the government, or from some grantor in pos-
session, or from a common source from which each of the
litigants claims. Runkle v. Welty, supra.

The defendant here was in possession and the plaintiff
did not show a regular chain of title from the government,
nor did it show title from a grantor in possession. It did,
however, show record title coming from the defendant in
possession by virtue of the judgment in the attachment
proceeding hereinbefore referred to. The one as effec-
tively divests title as the other, and no reason suggests it-
self why a plaintiff should be required to go back beyond
the deed which divests the defendant of title and vests that
same title in the plaintiff.

The plaintiff here claimed title through the defendant,
and in this action it is the holding that it is not required
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to go back farther than the defendant in proving its title.
See Byers v. Rodabaugh, 17 Ia. 53.

The appellant urges that a judgment in ejectment can-
not be sustained in this action for the reason that from the
description set forth and sought to be proved the location
of the land in dispute cannot be located. With this con-
tention we are unable to agree.

The rule in this state, as laid down in the first para-
graph of the syllabus of Lane v. Abbott, 23 Neb. 489, 37
N. W. 82, is that, “In order that a plaintiff may recover real
estate in an action of ejectment, his description of the land
in dispute must be such as would enable a competent sur-
veyor to locate it by referring to deeds, writings or known
objects by which the exact land can be identified.”

Certainly, within this rule a competent surveyor, by ref-
erence to and extension of section, township and range lines
of well-known and recognized surveys in the state of Ne-
braska, would be able to locate the exact land in dispute
herein.

Errors with regard to cross-examination and the admis-
sion of evidence are assigned and discussed, but since they
probably will not recur on a retrial they will not be con-
sidered. '

The judgment of the district court is reversed and the
cause remanded for a new trial.

REVERSED,

The following opinion on motion for rehearing was filed
April 9, 1943, Former judgment of reversal adhered to.

1. Courts. The courts of Nebraska are without jurisdiction over
the subject-matter in an action in ejectment when the real es-
tate involved is not a part of the Nebraska domain. .

2. States. Lands cut off from the mainland of a state by avulsion
do not change their status but remain a part of the state from
which they were cut off.

If the lands in question in 1846, the date when the

state of Towa was admitted to the Union, were west of the mid-

dle line of the Missouri river, the jurisdiction of Nebraska right-

fully attached to them. If the river has subsequently changed
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its course by avulsion and now runs west of the lands, the sta-
tus of the sovereign ownership or attachment was not thereby
changed, for the channel which the river abandoned remains, as
before, the boundary.

It was the intention of the congress of the United
States in the formation of the organized territory of Nebraska
and of the state of Nebraska that the eastern boundary adja-
cent to the state of Iowa should be coincident and coterminus
with the middle of the channel of the Missouri river as it exist-
ed at the time the state of Iowa was admitted into the Union.
By the organic act of 1854 the eastern boundary of
the organized territory of Nebraska was fixed as the middle of
the main channel of the Missouri river.

If the lands in question were west of the middle line
of the Missouri river in 1854 the jurisdiction of the organized
territory of Nebraska attached to them. _If the river has sub-
sequently turned its course by avulsion and now runs west of
the lands, the status of the sovereign ownership or attachment
was not thereby changed, for the channel which the river aban-
doned remains, as before, the boundary.

courts. If it be shown that these lands were cut off from the
territory of Nebraska by avulsion in 1856 and 1857, the district
court for Washington county, Nebraska. had jurisdiction of the
subject-matter of the action. :

The evidence of the defendant was sufficient to require
submission of the question of whether or not this land was in
the state of Nebraska.

Appeal. In reviewing a directed verdict, or the discharge of 2
jury and rendition of judgment by the trial court, this court

‘will consider as conclusively established every fact which the

evidence proves, or tends to establish the contention of the party
against whom the verdiet was directed or judgment rendered,
and if from the entire evidence thus construed different minds
might reasonably draw different conclusions it will be deemed
error on the part of the trial court to have directed such ver-
dict or rendered such judgment. :

YEAGER, J.
This action comes here at this time on motion for clarifi-

cation of the opinion and for rehearing and it appears from
further study that there is a more conclusive reason for a
determination of the true location of the land in question.
assuming that it is avulsion resulting from the action of the
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Missouri river in 1856 or 1857, than those stated in the
original opinion. Therefore, though the ultimate determin-
ation is the same, it seems advisable that a new opinion
should be prepared. Since the changes are such that they
could not well be assimilated into the original without con-
fusion, it seems that an entire opinion should be substituted
for the one adopted. The original opinion appears as First
Nat. Bank v. McFerrin, ante, p. 617, 7 N. W. (2d) 173.

This is an action in ejectment by the First National Bank
of Missouri Valley, Iowa, a corporation, plaintiff and appel-
lee, against Elvin E. McFerrin and others, defendants,
which was tried to a jury in the district court for Washing-
ton county, Nebraska. At the conclusion of the evidence
the plaintiff moved the court to discharge the jury and ren-
der judgment in favor of plaintiff and against the defend-
ants in accordance with the prayer of the petition, which
motion was sustained and judgment was accordingly en-
tered. From this judgment Elvin E. McFerrin is the only
appellant.

The land involved in this action is on the east or Iowa
side of the Missouri river, and is described in the petition as
follows: Tax lot number seven (7), the west half of the
southwest quarter (W14SW14) and the southeast quarter
of the southwest quarter (SE14SW4), all in section twen-
ty (20) ; the east half of the southeast quarter (E1LSE1,)
and the southeast quarter of the northeast quarter (SElV4

NE4), all in section nineteen (19) ; all in township nine-
teen (19) north, range twelve (12), east of the sixth P. M.,
in Washington county, Nebraska.

The petition declares that the fee simple title to the lands
is in the plaintiff, that the defendant Elvin E. McFerrin is
in possession, and that plaintiff is entitled -to immediate
possession,

The answer on which the case was tried contains a gen-
eral denial, a denial of plaintiff’s title and right of posses-
sion and an allegation that the court was without jurisdie-
tion over the subject-matter.

Numerous errors have been assigned as grounds for re-
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versal, but only a few of them require consideration, and
these will be discussed in the order of their relative im-
portance. The assignment of first importance is that the
court erred in entertaining jurisdiction of the subject-mat-
ter of the action, for the reason that appellant contends that
the real estate involved here is not within the boundaries of
the state of Nebraska.

There can be no question about the proposition that, if
this real estate is not a part of the Nebraska domain, the
district court for Washington county, Nebraska, was with-
out jurisdiction to entertain this action in ejectment. Fuail
v. Fall, 75 Neb. 104, 120, 106 N. W. 412, 113 N. W. 175; Ro-
ber v. Michelsen, 82 Neb. 48, 116 N. W. 949; Wimer ».
Wimer, 82 Va. 890, 5 S. E. 536; Lindley v. O’Reilly, 50 N. J.
- Law, 636, 15 Atl. 379; Fall v. Eastin, 215 U. S. 1, 30 S. Ct. 3.

In 1934 the appellee was the owner of a judgment ob-
tained in Iowa against the appellant. In that year it insti-
tuted action on the judgment against the appellant by at-
tachment of the Teal estate here involved in the district
court for Washington county, Nebraska, claiming, of
course, that the real estate was in Washington county, Ne-
braska. The real estate was sold to the appellee pursuant
to the judgment on the attachment and sale thereof was con-
firmed on August 10, 1936. The appellant made no personal
appearance in that action. It is this judgment and this sale
which form the basis of the title and right of possession
asserted by the appellee here.

To support his claim that this real estate is not a part of
the Nebraska domain the appellant asserts that before
statehood it was either a part of the territory of Nebraska
and that it was cut off by avulsion in 1856, or that certain
lands in the same general location were obliterated and that
thereafter these lands were builded onto the state of Towa
by aceretion, but denies that any of the land ever was within
or a part of the state of Nebraska.

The appellee states that these lands were cut off from the
territory of Nebraska by avulsion, and asserts that the avul-
sion occurred in the yvears of 1856 and 1857 and before Ne-
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braska statehood. In this connection it is the substantial
contention of appellee that the land is beyond the western
line of Towa and, having been a part of the territory of Ne-
braska though having been cut off and separated from the
territory by the main channel of the Missouri river before
Nebraska statehood, which condition has remained substan-
tially unchanged since, it is and has been always since state-
hood a part of the state.

We are not permitted to concern ourselves with the ques-
tion of whether or not the land is in the state of Iowa, and
not even with any decisions of the courts of that state de-
claring the location of the land with reference to its state
line or of that of Nebraska. Obviously the courts of that
state may declare it not to be a part of its domain, but they
may make no binding determination with reference to the
Nebraska domain. This is corollary to the proposition al-
ready mentioned that if the real estate in question is not a
part of the Nebraska domain the district court for Washing-
ton county, Nebraska, was without jurisdiction to entertain
the action and in consequence the decisions applicable there
are applicable here.

. In order that an understanding may be had of the prob-
lem presented here, it becomes necessary in brief to recite
some of the history of the admission of Towa and Nebraska
into statehood.

The state of ITowa was admitted to the Union of states in
the year 1846 pursuant to an enabling act of the national
congress. By this act the western line of the state in the
vieinity of the land in question here was fixed at the middle
of the channel of the Missouri river. The parties here do
not question that at that time the land in issue here, if it was
then subject to identification, was not within the Iowa
boundaries. . The appellee contends that the boundary has
not substantially changed at all, while the appellant contends
that it has changed only by the addition of lands including
these by accretion to Iowa by imperceptible action of the
river. It therefore follows that both parties place the cen-
ter of the main channel of the Missouri river at the date of
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admission of Iowa to statehood to the east of this land, if it
was subject to identification at that time. It becomes clear
then that the parties are in accord on the proposition that, if
this is identifiable land cut off by avulsion, it never was dur-
ing any period in question a part of the domain of the state
of Towa.

The state of Nebraska was admitted into the Union of
states on March 1, 1867, pursuant to an enabling act of con-
gress passed April 19, 1864, 13 U. S. St. at Large, p. 47.
The act geographically fixed the boundary of that part of
the state bordering the Missouri river, which includes the
boundary in question in this action, as follows: ¢ * * =
thenee down the middle of the channel of said Missouri
river, and following the meanderings thereof, to the place
of beginning.”” It will be noted that it does not fix the east-
ern boundary of Nebraska as coincident with the western
boundary of Iowa. This is the same description as is con-
tained in the Constitution under which Nebraska came into
the Union in 1867. Const. 1866, art. X, see. 1. All of the
conditions of the enabling act were accepted by the terms
of the Constitution. Const. 1866, art. XI, sec. 6.

Accordingly then the middle of the channel of the Mis-
souri river was, in 1864, the date of the enabling act, and in
1867, the date of Nebraska’s admission to the Union, to the
west of the land in question. Both agree that this land, if
it existed as such, was not west of the middle of the chan-
nel of the Missouri river at any time after 1857.

Based upon this fact the appellant contends that under
the boundary description contained in the enabling act of
congress, above referred to, and the 1866 Constitution of
Nebraska (Cobbey’s Ann. St. 1909, p. 69), this land never
was a part of the state of Nebraska domain.

This contention of appellant is inescapable unless the con-
gress contemplated in the enabling act of 1864, that the
eastern boundary of Nebraska should not necessarily be the
middle line of the Missouri river as it then existed. Did
congress otherwise contemplate? The effect of appellee’s
contention is that it did.



VoL. 142] SEPTEMBER TERM, 1942 633

First Nat. Bank v. McFerrin

There is nothing in the enabling act of congress, the Ne-
braska Constitution of 1866, the congressional act of Febru-
ary 9, 1867 (Cobbey’s Ann. St. 1909, p. 53), admitting the
state to the Union, or the presidential proclamation of ad-
mission (Cobbey’s Ann. St. 1909, p. 56), which makes any
reference to any survey or any line except the middle of the
channel of the Missouri river.

As authority for its position the appellee calls attention
to the statements contained in the finding of the district
court quoted in and apparently approved by the opinion in
Iowa Railroad Land Co. v. Coulthard, 96 Neb. 607, 148 N,
W. 328 "in which case jurisdiction of land in the same gen-
eral location as the land here was being considered, wherein
it was stated: “ * * * and the courts of Nebraska have ju-
risdiction of all lands within the United States survey of
1856 without regard to the enabling act by which Nebraska
was admitted into the Union, except such lands, if any, as
may have acereted to the Iowa bank before the said avulsion
occurred;” and those contained in Miller v. McLaughlin, 113
Neb. 174, 224 N. W. 18: “The eastern boundary of Nebras-
ka is the ‘middle of the channel’ of the Missouri river.
* * * The western boundary of Jowa east of Nebraska is the
same;”’ also those contained in Miller v. McLaughlin, 281
U. S. 261, 50 S. Ct. 296: “The middle of the channel of the
Missouri river is the boundary line between the states of
Nebraska and Iowa.”

In the cases of Miller v. McLaughlin, supra, the police
power and in consequence the jurisdiction of the states of
Jowa and Nebraska over the Missouri river as a common
boundary were the only matters for consideration, and with-
out consideration of exceptional circumstances such as are
presented here the general assumption was indulged that
the boundaries of the two:states coincided at the middle of
the channel of the river.

The case of Towa Railroad Land Co. v. Coulthard, supra,
is in point, but it is rested on a stated United States survey
of 1856. We think the conclusion is correct, but that the
limiting of the basis therefor is erroneous. No reason is
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found in the authorities for grounding the jurisdiction of
the courts of the state of Nebraska on the named or any
other government survey,

The true reason for the jurisdiction of the courts of Ne-
braska over this land, if it is land cut off from the mainland
by avulsion, is pointed to by the opinion in Missouri v. Ken-
tucky, 11 Wall. 395, 20 L. Ed. 116. This was an action by
the state of Missouri against the state of Kentucky for de-
cree declaring that Wolf Island, an island in the Mississippi
river between Missouri and Kentucky, was a part of the do-
main of the state of Missouri, and eross-action by the state
of Kentucky.

Kentucky was admitted into the Union as a state on June
1, 1792, Missouri was admitted in 1820. As pointed out in
the opinion in Missour: v. Kentucky, supra, the territory
which became the state of Kentucky was a part of “the an-
cient right and possession of Virginia,” and by the treaty of
1763 the boundary was the middle of the bed of the Mis-
sissippi river. As is also pointed out, Kentucky succeeded
to this right and possession in 1792. As is further pointed
out. this line was recognized by the treaty of this country
with Great Britain in 1783,

Having all these dates and incidents in mind the court
said in the opinion: “It follows, therefore, that if Wolf
Island, in 1763, or in 1820, or at any intermediate period
between these dates, was east of this line, the jurisdiction
of Kentucky rightfully attached to it. If the river has sub-
sequently turned its course, and now runs east of the island,
the status of the parties to this controversy is not altered
by it, for the channel which the river abandoned remains,
as before. the boundary between the States and the island
does not, in consequence of this action of the water, change
its owner.”

The effect of this is that if Wolf Island was a part of the
Kentucky domain during its status either as a territory or
a state it could never have become a part of Missouri. This
is important in that the court evidenced a purpose to hold
that lands on one side of a navigable stream shall be, be-
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come and remain a part of the adjacent area, whether it be
state or territory, and that it shall never become a part of
a state on the other side where the main channel of the
stream is fixed as its boundary.

Applying that intention to the case at bar it will be ob-
served that prior to 1846 the areas on both sides of the Mis-
souri river in question were territorial lands of the United
States government. It requires no citation of authority to
state that the congress had the power to divide this terri-
tory into territorial divisions, states, or territories and
states. In 1846 the congress constituted the state of Iowa
and fixed its western boundary as the then main channel
of the Missouri river.

Reasoning from the deduction we have thus made from
Missourt v. Kentucky, supra, from this division and the es-
tablishment of the Iowa line, all that was on the western
side of the line remained, or became a part of the Nebraska
territory.

From this date to 1854 it will be admitted that the line
was only a line bordering a large unorganized territory to
the west and that the congress could have established any
line in division of .territory it chose. It never made a divi-
gion prior to 1854.

In 1854 the congress approved an act organizing the ter-
ritory to the west into the territory of Nebraska. 10 U. S.
St. at Large, ch. 59, p. 277; Cobbey’s Ann. St. 1909, p. 40.
Section one of the act is as follows: “Be it Enacted by the
Senate and House of Reperesentatives of the United States
of America in Congress Assemblad, That all that part of
the Territory of the United States included within the fol-
lowing limits, except such portions thereof as are herein-
after expressly exempted from the operations of this act,
to-wit: beginning at a point in the Missouri river, where
the fortieth parallel of north latitude crosses the same;
thence west on said parallel to the east boundary of the
Territory of Utah, on the summit of the Rocky Mountains;
thence on said summit northward to the forty-ninth par-
allel of north latitude; thence east on said parallel to the
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western boundary of the Territory of Minnesota; thence
southward on said boundary to the Missouri river; thence
down the main channel of said river to the place of begin-
ning, be, and the same is, hereby created into a temporary
government, by the name of the Territory of Nebraska:
and when admitted as a State or States, the said Territory,
or any portion of the same, shall be received into the Union
with or without slavery, as their Constitution may pre-
sceribe at the time of their admission.”

It will be noted that in this act the congress used the
same designation for the eastern boundary of this organ-
ized territory as it used for the western boundary of Iowa.

The reasonable inference to be drawn from this is that
congress contemplated that all of the unorganized territory
to the west was a part of the Nebraska territory and in-
tended that it should be and become a part of the organ-
ized territory of Nebraska.

It is the opinion of this court that it was the intention of
the congress of the United States in the formation of the
organized territory of Nebraska out of the territory west
of the Missouri river and the formation of the state of Ne-
braska out of the territory of Nebraska that the eastern
boundary adjacsent to the state of Iowa should be coincident
and coterminus with the middle of the channel of the Mis-
souri river as it existed at the time Iowa was admitted in-
to the Union.

The appezllant cites, among others, the cases of George v.
Pierce County, 111 Wash. 495, 191 Pac. 406 ; Moss v. Gibbs,
10 Heisk. (Tenn.) 283; Laxon v. State, 126 Tenn. 302, 148
S. W. 1059, in support of his contention. It is quite true
that they do so very specifically, but they cannot justify
this court in an attempt to override what we consider a rea-
sonable inference to be drawn from other decisions and the
evident purpose and intent inferable from the acts of con-
gress herein referred to.

Even assuming the incorrectness of our position that the
line between the states of Iowa and Nebraska must be con-
sidered as having been established as of the date of the ad-
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mission of Iowa to the Union, still on another ground it is
necessary to hold for the purposes of this action, if this
was land removed from the western side of the river by
avulsion in 1856 or 1857, that it belonged to the state of
Nebraska. As has been pointed out in the quotation from
section one of the organic act of the territory of Nebraska,
the eastern boundary of the organized territory was by con-
gress declared to be east of the lands in question. Also as
pointed out, this declaration was made at least two years
before the claimed avulsion occurred. Nothing has trans-
pired since 1854 to alter the attachment of these lands.

This provision prescribed the eastern boundary of the
territory at that time and the implication is clear that it
was also to become the boundary of a contemplated stats
unless expressly exempted by congress from the operation
of the act in this respect. It was never expressly exempt-
ed. As has already been noted the Nebraska enabling act
and the Nebraska Constitution use the same description of
the boundary.

From this it is clear that the congress, by the organic
act, at least from the date of approval of this act, intended
that all lands west of the main channel of the Missouri riv-
er in 1854 should be a part of the organized territory of
Nebraska. If this land was cut off by avulsion, the avul-
sion did not take place until the years 1856 and 1857, hence
it never did and never could have become a part of Iowa
by avulsion from the opposite side of the river.

We conclude that, there having been no specific expres-
sion of a contrary intention or exemption, the congress in
the enabling act for statehood intended the boundary to be
the same as that fixed in the organic act. It follows then
that if this land was cut off from the territory of Nebraska
in 1856 or 1857 it still belongs to Nebraska and the district
court of Washington county, Nebraska, had jurisdiction over
the subject-matter of the action. We conclude further that
if there was an issue as to whether or not these lands were
within the state of Nebraska, the court had jurisdiction to
try that issue.
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By its petition the plaintiff put in issue the location of
the land by its description and declaration that it was in
Washington county, Nebraska. From an examination of
the bill of exceptions we conclude that the evidence of
plaintiff was sufficient for submission of that issue to a jury
and to sustain a verdict in favor of plaintiff.

In denial of the contention of the plaintiff on this issue
the defendant adduced evidenca that the lands in question
cannot be identified as lands cut off from Nebraska by avul-
sion. The substance of his contention is that there was an
avulsion in 1856, but that those lands were obliterated by
the action of the river, and that these lands were added to
the Towa side from the bed of the river or by accretion.

On the basis of this evidence the defendant contends that
it was error for the court to discharge the jury and render
judgment in favor of the plaintiff. In support of his posi-
tion he invokes the rule that in reviewing a directed ver-
dict, or the discharge of a jury and rendition of a judg-
ment, this court will consider as conclusively established
every fact which the evidence proves, or tends to establish
the contention of the party against whom the verdict was
directed or the judgment rendered, and if from the entire
evidence thus construed different minds might reasonably
draw different conclusions it will be deemed error on the
part of the trial court to have directed a verdict or ren-
dered such judgment. Central Nat. Bank v. Evieson, 92
Nzb. 396, 138 N. W. 563; Littlejohn v. Fink, 109 Neb. 282,
190 N. W. 1020; Petersen v. Ohio Casualty Ins. Co., 131
Neb. 128, 267 N. W. 393.

From an examination of the evidence without setting it
forth at large or in substance, and in the light of the au-
thority of this rule, we are convinced that the trial court
erred in refusing to submit this controverted issue to the
jury.

The appellant complains that the evidence of title and
right of possession in-ths plaintiff was insufficient, assum-
ing that the lands are in Nebraska, to sustain an action in
ejectment. While we are not obliged to determine the ques-
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tion at the time, it is presented, and we deem it proper to re-
spond to the contention of appellant here in order that mis-
understanding may be avoided on another trial of this case.

In an ejectment action the plaintiff must plead his legal
title and present right of possession. Omaha Real Estate
& Trust Co. v. Reiter, 47 Neb. 592, 66 N. W, 658; Wells v.
Steckelberg, 52 Neb. 597, 72 N. W. 865; Comstock v. Kei-
win, 57 Neb. 1, 77 N. W. 387; Runkle v. Welty, 78 Neb. 571,
574, 111 N. W. 463, 113 N. W. 160.

In an action where the defendant is in possession of the
disputed lands under claim of ownership plaintiff must re-
cover on the superiority of his title, and, if he relies on a
record or paper title, he must show a regular chain of title
from the government, or from some grantor in possession,
or from a common source from which each of the litigants
claims. Runkle v. Welty, supra.

The defendant here was in possession and the plaintiff
did not show a regular chain of title from the government,
nor did it show title from a grantor in possession. It did,
however, show record title coming from the defendant in
possession by virtue of the judgment in the attachment pro-
ceeding hereinbefore referred to. The one as effectively
divests title as the other, and no reason suggests itself why
a plaintiff should be required to go back beyond the deed
which divests the defendant of title and vests that same ti-
tle in the plaintiff.

* The plaintiff here claimed title through the defendant,
and in this action it is the holding that it is not required to
go back farther than the defendant in proving his title.
See Byers v. Rodabaugh, 17 Ia, 53,

The appellant urges that a judgment in ejectment cannot
be sustained in this action for the reason that from the de-
scription set forth and sought to be proved the land in dis-
pute cannot be located. With this contention we are un-
able to agree.

The rule in this state, as laid down in the first paragraph
of the syllabus of Lane v. Abbott, 23 Neb. 489, 37 N. W. 82,
is that, “In order that a plaintiff may recover real estate in
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an action of ejectment, his description of the land in dis-
pute must be such as would enable a competent surveyor to
locate it by referring to deeds, writings, or known objects
by which the exact land can be identified.”

Certainly, within this rule a competent surveyor, by ref-
erence to and extension of section, township and range lines
of well known and recognized surveys in the state of Ne-
braska, would be able to locate the exact land in dispute
herein.

Errors with regard to cross-examination and the admis-
sion of evidence are assigned and discussed, but since they
probably will not recur on a retrial they will not be consid-
ered.

The judgment of the district court is reversed and the
cause remanded for a new trial.

REVERSED.

Rose and Eberly, JJ., not participating.

PAINE, J., dissenting.

This tract of land has been the subject of much litigation
in the courts, the contention of one side in all these suits
being that, since the land was on the east side of the Mis-
souri river, it was in the state of Iowa. It is a tract of
some 1,200 acres ir} a larger tract of over 1,600 acres now
lying east of the Missouri river, which flows north to south
along the west side of this larger tract of land.

Plaintiff bank produces maps and proof to show that the
tract is located in sections 19 and 20, township 19 north,
range 12 east, in Washington county, Nebraska. Defend-
ant McFerrin, on the other hand, shows that the land is in
sections 32 and 33, township 79 north, range 45 west of the
5th P. M. in Harrison county, Iowa.

Iowa was admitted as a state in 1846, and that enabling
act defined the western boundary of Towa as the middle of
the channel of the Missouri river. The enabling act admit-
ting Nebraska was approved by congress on April 19, 1864,
but congress did not pass the act to carry into effect the
admission of the state until February 9, 1867, and there was
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a little further delay, as Andrew Johnson, the President,
did not issue the proclamation of admission until March 1,
1867,

The tract of land in question, as shown by the govern-
ment survey made in Iowa in 1852 and the government sur-
vey made of Nebraska in 1856, was in what is now Wash-
ington county, Nebraska. It has been determined several
times by courts of last resort that probably in the early
spring of 1857 thers was a great avulsion, by which the riv-
er cut across, forming a new channel and placing this land
on the east side of the middle of the channel of the Missouri
river, where it has remained at all times since the spring
of 1857.

If, as stated in Clark, Surveying and Boundaries (2d ed.)
510, boundaries between states are generally fixed by the
enabling act of congress, how could an avulsion of 1857, or
any of many avulsions occurring before that date, affect
the easterly boundary of Nebraska, which was fixed, 7. e.,
frozen, exactly as it was in April, 1864, by the enabling act
of congress?

If the land in question was east of the channel of the Mis-
souri river when the jurisdiction of the state of Nebraska
attached when the enabling act fixed the boundaries, by
what act of the United States or of Nebraska was it trans-

ferred across the river to Nebraska?

Can this court say that, when congress in the enabling
act said that the lower part of the eastern boundary of the
state of Nebraska should be “thence down ths middle of
the channel of said Missouri river, and following the me-
anderings thereof, to the place of beginning,” congress real-
ly intended thereby to have an exception read into the east-
ern boundary of Nebraska as follows: “Save and except a
certain tract of land taken away from Nebraska Territory
by avulsion back in the year 1857 and now lying east of
the middle of the channel but which shall also be included
in the state of Nebraska ?”

For my part, it strikes me that congress meant just what
it said on the-date it passed the act, and this court has no
right to interpolate new boundaries in that act.
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In Miller v. McLaughlin, 281 U. S. 261, 50 S. Ct. 296,
Seymour L. Smith and C. A. Sorensen, as attorney general,
argued a case to the United States supreme court involving
concurrent fishing rights in the Missouri river, and Justice
Brandeis began his opinion (April 14, 1930) with these
words: “The middle of the channel of the Missouri river
is the boundary line between the states of Nebraska and
Jowa.” Judge Rose, in an opinion under the same title,
found in 118 Neb. 174, 224 N. W. 18, said: ‘The eastern
boundary of Nebraska is the middle of the channel of the
Missouri river.” See, also, Iowa v. Illinots, 147 U, S. 1, 13
S. Ct. 239.

In the case of Missouri v. Kentucky, 11 Wall. 395, 20 L.
IEd. 116, decided in 1870, the litigation concerned Wolf Is-
land, a large island lying perhaps a little closer to the Ken-
tucky side of the river. It appears to be the holding that, if
Wolf Island, in 1763, or in 1820, the latter being the date of
the admission of the state of Missouri, was on either of said
dates, or at any intermediate period between these dates,
east of the middle of the Mississippi river, then the juris-
diction of Kentucky rightfully attached to it. If the river
later changed its course, and now runs east of the island,
this does not change its ownership to the state of Missouri.

Defendant insists that, to paraphrase this holding and ap-
ply it to the case at bar, it would read: “It follows, there-
fore, that if the land in question in 1846 or 1867, or at any
intermediate period between these dates was east of this
line (the middle of the channel of the Missouri river), the
jurisdiction of Towa rightfully attached to it.”

In this Wolf Island case, the United States supreme court
makes no distinction at all between gradual or sudden
changes, but the jurisdiction appears to be fixed at the time
the boundary of the state is fixed by congress.

The long and expensive litigation over the question wheth-
er this land, which has physically been a part of Iowa since
the early spring of 1857, may not in some way be brought
under the jurisdiction of Nebraska courts, appears to make
the following quotation quite applicable:
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“In case of doubt, every territory terminating on a river
is presumed to have no other boundary than the river itself,
because nothing is more natural than to take a river for a
boundary, when a settlement is made; and wherever there
is a doubt, that is always to be presumed which is most nat-
ural and most probable.” Nebraska v. Iowa, 143 U. S. 359,
12 S. Ct. 396

In paragraph 2 of the syllabus in the case at bar, it is
stated: “Lands cut off from the mainland of a state by
avulsion do not change their status but remain a palt of
the state from which they were cut off.”

I think these words should be added,—unless they were
" cut off from the territory, which afterwards became a state,
prior to the time the boundaries of the state were fixed by
congress.

To invalidate the boundaries of a state, as fixed by con-
gress, by opening the door to an investigation of each and
every one of innumerable avulsions occurring along the
Missouri or Mississippi rivers in times past would be a dan-
gerous precedent to set.

I dissent from the opinion adopted by four members of
this court because I believe that the jurisdiction of the
courts of Nebraska does not extend over land which was
outside of the state of Nebraska when its original boundary
lines were fixed by congress and has always remained out-
side thersof.
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1. Automobiles. Certificates of convenience and necessity issued by
the Nebraska state railway commission to a common carrier by
motor vehicle under the “grandfather” clause of section 75-228
(a), Comp. St. Supp. 1941, determine the operations of the car-
rier prior to the critical dates of the act.

In a proceeding to determine whether or not such a
carrier is operating within the terms of his certificate, the Com-
mission cannot go behind the certificate and show that the car-
rier’s operations, prior to the critical period, were different than
those set out in his certificate.
The legislature has not granted to the Commission
power to classify such carriers as regular or irregular route
carriers; nor to establish a formula of elements that determine
to which classification a common carrier belongs; nor to test the
operations of a carrier according to such classification. His op-
erations are to be tested by the terms of his certificate.
The Commission is granted the power and directed, in
issuing certificates, to specify the services that may be rendered
by such a carrier; and either the routes over which the fixed
termini, if any, between which and the intermediate and off
route points, if any, at which such carrier is authorized to oper-
ate, or in case of operations not over specified routes or between
fixed termini, the territory within which such a carrier is au-
thorized to operate,.

(645)
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5. . A certificate defining only the territory within which
a carrier is authorized to operate is broader in scope than a cer-
tificate which is restricted to specified routes over which, the
fixed termini bhetween which, and intermediate and off route
points at which a carrier is authorized to operate.

Where a carrier holds a certificate limited only as to

the territory in which he is to operate, his certificate authorizes

him to carry all of the authorized commodities tendered him
within the authorized ierritory.

Under the certificate here construed and under the

facts considered and found by the Commission, a requirement of

the Commission that such a carrier may not make regular trips
is not a reasonable limitation which the Commission may attach
for the public convenience and necessity.

If the needs of commerce require that freight be moved

on certain days of each week, the regulations of the Commission

should aid and not retard the movement.

“Trregular routes,” as used in the certificate here con-
strued, means that the carrier may follow those routes, from the
point of origin of a shipment to destination within territorial
limits, which may be adequate, economical and efficient in the
movement of the commerce which he hauls; within those limits
the carrier may follow the routes of his choice, repeating trips
over the same route if the shipment which he hauls justifies it.

10. — The term “irregular routes,” as used in the certificate
here construed, does not require that the carrier move his ship-
ments at irregular times. He may move his shipments as the
needs of commerce require.

APPEAL from the Nebraska State Railway Commission.
Rewversed. ’

Harry F. Russell, for appellant.

Walter R. Johnson, Attorney General, and Edwin Vail,
contra.

Heard before SimMmons, C. J., ROSE, EBERLY, PAINE,
MESSMORE and YEAGER, JJ.

SiMMoONS, C. J.

Appellant Kassebaum holds a certificate of convenience
and necessity as a common carrier by motor vehicle. Upon
citation to show cause it was held by the state railway com-
mission that his operations were in violation of the law
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and his certificate. Kassebaum appeals. The appeal pre-
sents the question of the proper construction to be given to
the certificate. We reverse the order of the Commission in
part.

As used herein the term Commission means the Nebras-
ka state railway commission.

For several years prior to 1937 the appellant Kassebaum
was operating a commercial trucking business in the state
of Nebraska. In 1937 the legislature enacted chapter 142,
Laws 1937, now sections 75-222 to 75-238, Comp. St. Supp.
1941. Section 75-228, supra, provides: “Ninety days af-
ter the effective date of this Act it shall be unlawful for
any common carrier * * * subject to the provisions of this
Act to engage in any intrastate operations * * * unless
there is in force with respect to such carrier a certificate
of public convenience and necessity * * * . Provided, * * *
if any such carrier * * * was in actual bone fide operation
as a common carrier by motor vehicle on April 1, 1938,
over the route or routes or within the territory for which
application is made, * * * the Commission shall issue such
certificate without requiring further proof that public con-
venience and necessity will be served by such operation
#® % % 7 Pursuant to this provision of the act, on Decem-
ber 21, 1937, a certificate was issued to Kassebaum author-
izing him “to operate as a common carrier of property by
motor vehicle upon the highways of Nebraska, and to ren-
der the service and over the route or routes or within the
territory hereinafter authorized and to desist from any
other operations * * * subject to the condition that appli-
cant conforms to the provisions * * * (of the act) and the
requirements, rules and regulations of the Commission.”

The certificate specifically provided as follows: “Service
Authorized: Commodities generally, including live stock,
but except those requiring special equipment other than
refrigeration. Route or Territory Authorized: Irregular
routes from within a 25-mile radius of Hebron, to and from
Omaha and vicinity and Lincoln and vicinity, occasionally
to and from various points in the extreme western part of
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the state, including Scottsbluff, also occasionally to and
from various points in the state of Nebraska on a state-
wide basis.”

On June 4, 1941, the commission cited Kassebaum to ap-
pear and show cause, if any, why his certificate should not
be revoked, canceled, annulled or suspended for wilful fail-
ure to comply with the provisions of the act and the rules
and regulations of the commission, and why he should not
be required to confine his operations as set forth in his cer-
tificate. The citation recited the issuance of the certifi-
cate; that it authorized “only operations as a common car-
rier over irregular routes,” that it correctly described Kas-
sebaum’s actual operations as of April 1, 1936; it charged
that Kassebaum was conducting operations not authorized
by his certificate “in that he was operating as a common
carrier by motor vehicle over a route between the fixed
termini of Hebron and Lincoln, Nebraska, with a strong
degree of regularity” from December 4, 1940, until May
17, 1941.

To this citation respondent answered to the effect that
his operations were entirely within the law, and within the
terms of his certificate.

On June 23, 1941, a hearing was had before an examiner
of the Commission. The evidence in many respects is in-
definite and inconclusive. The evidence discloses however
that beginning in the fall of 1940 Kassebaum’s business
between Hebron and Lincoln increased and he operated a
somewhat regular service between the above points on
Mondays, Wednesdays and Fridays, and advertised such
service. In November, 1940, a criminal complaint was filed
in Thayer county, evidently charging a violation of the act,
but the exact nature of the charge is not shown. Subse-
quent to that charge, Kassebaum discontinued his sched-
uled trips, but continued to make trips on call and to so-
licit business to complete a cargo. These trips continued
to preponderate on Mondays, Wednesdays and Fridays, al-
though he made a substantial number of trips on other
days of each week. While not at all definite in the evi-
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dence, the examiner found that he followed generally high-
ways 81 and 6 from Hebron to Lincoln and return.

Based on the examiner’s report, the Commission found
that the essential elements of a regular route service are
that (1) there must be fixed termini, (2) a fixity of high-
ways traveled, (3) a regularity of service rendered, and
(4) a predetermined plan of the carrier to conduct such
operations; that each of the foregoing elements were found
in the instant case; that the services being performed by
Kassebaum were those of a regular route operator; and
that such services were not authorized by his certificate.
He was ordered to cease and desist from performing regu-
lar route service and to limit his operations to those au-
thorized in his certificate. The Commission denied a re-
hearing. Kassebaum appeals.

The case requires a construction of the act, a construc-
tion of Kassebaum’s certificate and a determination of
whether or not his operations as detailed in the evidence
and as found by the Commission are authorized by his cer-
tificate.

The act recites a policy “to regulate transportation by
motor carriers * * * in such manner as to recognize and
preserve the inherent advantages of, and foster sound
economic conditions in, such transportation and among such
carriers in the public interest; promote adequate, econom-
ical and efficient service * * * develop and preserve a
highway transportation system properly adapted to the
needs of the commerce of Nebraska.” Section 75-222, su-
pra. It places upon the Commission the duty to regulate
common carriers by motor vehicle “and to that end the
Commission may establish reasonable requirements with
respect to continuous and adequate service.” Section 75-
225, supra. The Commission has authority to attach to the
exercise of the privileges granted by the certificate “such
reasonable terms, conditions, and limitations as the, public
convenience and necessity may from time to time require.”
Section 75-228 (d), supra. The Commission may suspend,
change or revoke a certificate in whole or in part “for wil-
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ful failure to comply” with the act or “with any lawful or-
der, rule or regulation” of the Commission or “with any
term, condition or limitation” of the certificate. Section
75-231, supra. Wilful violation of any terms of the act is
made a misdemeanor punishable by fine. Section 75-237,
supra.

Kassebaum’s certificate was issued under the so-called
“grandfather’ clause of section 75-228 (a), supra. To se-
cure it he was required to show the operations that he was
conducting on April 1, 1936, and subsequent thereto, and
was not requiréd to furnish further proof of public con-
venience and necessity. That is the only distinction made
in the act between those who hold a “grandfather” certifi-
cate and those who hold a certificate issued upon a showing
of public convenience and necessity. The certificate deter-
mined his operations prior to the critical dates of the act.
The Commission cannot, in this proceeding, go behind the
certificate and show that Kassebaum’s operations prior to
that period were different than those set out in his certifi-
cate. If must start with that certificate as the basis of his
rights, and the issue is whether or not his operations are
within or without the authorizations of his certificate.

That Kassebaum should limit his operations ‘“to those
authorized in his certificate” is not questioned.

The Commission in their order first tested Kassebaum’s
operations by their formula and not by the language of
his certificate or the act. Based on their formula they ap-
pear to hold that Kassebaum’s certificate does not author-
ize him to haul from Hebron to Lincoln and Omaha over
the same highway with any degree of regularity.

It is evident, from the Commission’s order, that it con-
siders it has the power to classify common carriers into
two groups, 4. e., regular and irregular route carriers, to
establish a formula of elements that determine to which
classification a common carrier belongs, and to test the op-
erations of a carrier according to such classifications in-
stead of testing his operations by the terms of his certifi-
cate.
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Does the Commission have that power?

Our act (section 75-222, supra), refers to, and appears
to have been copied in part from, the Motor Carrier Act
1935, 49 U. S. St. at Large, Part 1, ch. 498, p. 543.

The Commission appear to have assumed they have the
same authority as the Interstate Commerce Commission,
and to have followed the classification made by it of regu-
lar and irregular route carriers. Our act classifies carriers
into two groups, “common carrier” (section 75-228, su-
pra), and “contract carrier” (section 75-229, supra). So
does the federal act. 49 U. S. St. at Large, Part 1, ch. 498,
secs. 206 (a), 209 (a). This classification of common and
contract carriers is recognized in our act in section 75-
225 (a) and (b), supra, and in the federal act in section
204 (a) (1) and (2), 49 U. S. St. at Large, Part 1, ch.
498, p. 546. The federal act further provides: ‘“The Com-
mission may from time to time establish such just and rea-
sonable classifications of * * * groups of carriers included
in the term ‘common carrier by motor vehicle,” * * * as the
special nature of the services performed by such carriers

“ shall require; and such just and reasonable rules,
regulations, and requirements, * * * to be observed by the
carriers * ¥ * go clagsified or grouped, * * * .7 49 U. S. St.
at Large, Part 1, ch. 498, sec. 204 (c), p. 547. Our legislature
did not enact that part of the federal act, and did not give to
the Commission that power of classification of common car-
riers. Our act does give to the Commission power to clas-
sify motor carriers as to bonds, insurance, ete. Section
75-232, supra. This provision is not in the comparable
section of the federal act, section 215, 49 U. S. St. at Large,
Part 1, ch. 498, p. 557.

The authority to classify common carriers, as the Com-
mission here seeks to do, is negatived by the omissions
from our act of the grant of power contained in the feder-
al act and by the specific authority to classify as to bonds
and insurance. The definition of a “common carrier” con-
tained in section 75-223 (i), supra, is not a grant of power
authorizing such a classification.
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Accordingly we hold that the legislature has not grant-
ed to the Commission the power to classify common carri-
ers as regular or irregular route carriers, nor to establish
a formula of “‘elements” that determine to which classifica-
tion a common carrier belongs, nor to test the operations of
a carrier according to such classification. His operations
are to be tested by the terms of his certificate. The at-
tempt of the Commission here to classify Kassebaum’s op-
erations as those of a “regular route operator” and to hold
that he has violated his certificate because he does not hold
a regular route operator’s certificate is without the author-
ity of the Commission.

However, the Commission is granted the power and di-
rected, in issuing certificates, to “specify the service to be
rendered” and either (1) ‘‘the routes over which (,) the
fixed termini, if any, between which, and the intermediate

R

authorized to operate;” or (2) “In case of operations not
over specified routes or between fixed termini, the terri-
tory within which (,) such carrier is authorized to oper-
ate.” Section 75-228 (d), supra. The commas inserted
in the above quote and shown as (,) are not found in our
act but are found in the comparable section of the federal
act. 49 U. S. St. at Large, Part 1, ch. 498, sec. 208 (a),
p. b52. This division of the authority to be specified in the
certificate is supported by the provision that, if any car-
rier was “in actual bona fide opzration as a common car-
rier by motor vehicle on April 1, 1936, over the route or
routes o7 within the territory for which application is

made * * * the Commission shall issue such certificate,” etc.
Section 75-228 (a), supra, and the federal act, section 208
(a), supra.

It is clear from the terms of Kassebaum’s certificate that
the Commigsion so construed the act when the certificate
was issued, for Kassebaum’s certificate specifies only “the
territory within which (he) is authorized to operate.” It
is patent that the Commission in issuing Kassebaum’s cer-
tificate recognized that he had been operating “within the
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territory” for which his application was made and that he
was authorized to continue to operate within that terri-
tory. A certificate defining only the territory within which
a carrier is authorized to operate is one broader in scope
than a certificate which restricts the carrier to specified
routes over which, the fixed termini, between which and
intermediate and off route points at which a carrier is au-
thorized to operate. Kassebaum’s certificate is broader in
its authority than a certificate limited to named routes,
fixed termini and intermediate and off route points.

What then are the outside limits of the authority grant-
ed by the certificate? So far as involved in the charges
_here, Kassebaum is authorized by his certificats to operate
“Trregular routes from within a 25-mile radius of Hebron,
to and from Omaha and vicinity and Lincoln and vicin-
ity The Commission does not contend that he was oper-
ating outside the territorial limits of his certificate. The
position of the Commission appears o be that the use of
the words “Irregular routes” in his certificate prevents
Kassebaum from operating between Hebron and Lincoln
upon a schedule regular as to road traveled and regular as
to time of trips made; or, otherwise stated, the Commis-
sion appears to hold that Kassebaum’s certificate does mnot
authorize him to handle freight if all or the major part of
it originates in Hebron or Lincoln and is destined to Lin-
coln or Hebron; that he is not permitted regularly to fol-
low the paved highway between those points; and that he
is not permitted to follow a schedule of trips that causes
his movements to come largely on certain days of each
week. The Commission does not take the position that he
was doing too much hauling, but rather that he was doing
too much hauling from and to Hebron.

Does Kassebaum’s certificate so limit his operations?
Kassebaum’s certificate establishes that he was engaged
in general hauling within the territory set out in his cer-
tificate prior to the passage of the act. The fact that his .
business has grown so as to require more frequent and
somewhat regular trips cannot be the basis of construing
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his certificate so as to deny him the right to carry within
that territory all of the authorized commodities tendered
him. His certificate makes no limitation as to volume of
business. He has been authorized to render the service
within territorial limitations without regard to volume of
or increase of business.

The noun “route” is defined by Webster as the “course
or way which is or is to be traveled or passed.” It is de-
fined in 54 C. J. 1106, as: “A way used for going from
one place to another, in common acceptation excluding ter-
minal points, and making it dependent on them. The term
implies passage to and from.” To what extent is the mean-
ing of the word “route” changed when modified by the
word “irregular”? The Commission appear to take the
position that Kassebaum must follow different routes on
trips from and to Hebron and Lincoln. If Kassebaum has
shipments to move from Lincoln to Hebron on succeed-
ing days, would it “promote adequate, economical and ef-
ficient service” to require him to use the paved road one
day, a graveled road the next and perchance a dirt road on
the third day? Would such a requirement tend to “devel-
op and preserve” a transportation system “properly adapt-
ed to the needs of the commerce of Nebraska?’ We think
not. The provisions of section 75-228 (d), supra, that in
case of operations authorized not over specified routes or
between fixed termini (and that is Kassebaum'’s situation)
the certificate shall specify “the territory within which
such carrier is authorized to operate,” clearly indicate a
legislative intention to permit carriers such as Kassebaum,
holding such a certificate, to have a frezdom of choice of
routes to meet the needs of the commerce which they serve
that is far broader than that had by carriers who are by
their certificates limited to following regular routes to and
from fixed termini. The answer to what is the correct
meaning of the words “irregular route” as used in his
certificate may be determined from an analysis of the ter-
ritory that Kassebaum is authorized to serve. He is not
required to go from and to Lincoln and Hebron. His ship-
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ments may originate at or be delivered to any point with-
in a radius of 25 miles of Hebron and Lincoln or Omaha
and vicinity. We are not here required to define the mean-
ing of “vicinity.” Obviously to render “adequate, econom-
ical and efficient service” requires that he be permitted to
go from his point of origin to his point of delivery along
that route that is best suitable to the trip that he is mak-
ing. He may use different routes on different trips or he
may use the same route repeatedly if economical, efficient
operation requires. He is not restricted to specified routes.
He may, but is not required to, use the same route for all
of his trips.

Does Kassebaum’s certificate require that he move ship-
ments at irregular times and not on a fixed schedule? Cer-
tainly the term “irregular routes” cannot be construed to
mean irregular times. The authority recited in the certifi-
cate to “occasionally’” make trips to and from points in

he western part of the state and “occasionally” to and from

various points in the state on a state-wide basis indicates
that the Commission, at the time the certificate was issued,
contemplated that the service between “a 25-mile radius
of Hebron, to and from Omaha and vicinity and Lincoin
and vicinity,” would be not occasional or irregular as to
time. Regularity of time of trips is not denied by the cer-
tificate. Wz find no authority in the act giving the Com-
mission specific authority to regulate or control the time of
movements. His certificate cannot be so construed.

Is the requirement as to the time of trips a “reasonable”
limitation which the Commission may attach “for the pub-
lic convenience and necessity””? We think not. There is
no contention here that Kassebaum’s operations resulted
in an improper use of the highways, caused congestion or
otherwise inconvenienced or damaged the public. One of
the declared policies of the act is to “recognize and pre-
serve the inherent advantages of. * * * such transporta-
tion * * * in the public interest.” Section 75-222, supru.
One of the “inherent advantages” of motor transportation
is that it is able to start at any time for any destination
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with a limited amount of shipment. If a truck load of
freight is ready to move on a Monday, it does not preserve
the inherent advantages of motor transportation nor pro-
mote adequate, economical or efficient service to require
the carrier to wait and start on Tuesday. The “needs of
commerce” require that shipments be moved when ready.
If the needs of commerce require that freight be moved on
certain days of each week, the regulations of the Commis-
sion should aid and not retard the movement. The Com-
mission is authorized to “establish reasonable requirements
with respect to continuous and adequate service.” Section
75-225, supra. A requirement which prevents the render-
ing of continuous service by a carrier is not a reasonable
one under the act.

We find therefore that Kassebaum’s certificate does not
limit him as do the certificates of carriers who are author-
ized to move to and from fixed termini over fixed routes ;
the routes which he may use are those which go from his
point of origin of a shipment to his destination (within
territorial limits), and which may be adequate, economi-
cal and efficient to the service which he renders in the
movement of commerce; within those limits he may fol-
low the routes of his choice, repeating trips over the same
_ route if his shipments justify it; and his certificate does
not limit him to the time when he may make his trips.

Kassebaum’s operations as detailed in the evidence and
as found by the Commission are within the authorization
of his certificate and the provisions of the act. That part
of the Commission’s finding and order determining other-
wise is reversed.

REVERSED.
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VILLAGE OF AXTELL, APPELLEE, V. NEBRASKA HARDWARE

3.

MUTUAL INSURANCE COMPANY, APPELLANT.
7N. W. (2d) 471

FILED JANUARY 6, 1943. No. 31510.

Constitutional Law. In the absence of legislative definition, the
meaning of “doing business” as used in an ordinance is a mat-
ter for judicial determination to be made primarily upon the
particular facts and circumstances of each case. "An all-deter-
minative, fixed, definite or precise rule for construing the words
cannot be written.

Insurance. As used in the ordinance here construed, “doing busi-
ness” implies a fair measure of permanency and continuity of
business acts and purposes, in the sense that they may be dis-
tinguished from casual, occasional or isolated acts or business
transactions.

The words “doing business” refer to the doing of some
of the business that is ordinarily and customarily done by the
corporation in carrying out the purpose for which it was cre-
ated, as distinguished from acts that are within the power of
the corporation.

The presence of an agent of the corporation, within the
village, soliciting business which is later consummated by the
execution of policies and their delivery to the policyholders in -
the village, a course of action which is continuous over a period
of years, is indicative, if not determinative, that the corporation
is doing business in the village.

A broader meaning is attributable to the words “doing
business” when used in a tax act, from the fact that the corpo-
ration receives the protection of local laws and institutions such
as a water system, fire fighting equipment, a fire department,
ete.

The fact that the insurance is written on property sit-
uated within the village is indicative that the corporation writ-
ing the insurance is doing business in the village. The fact that
the corporation has written a substantial part of the insurance
risks in a village adds force to that determination.

The fact that the corporation contracts to do further
business in the village, to wit, adjust losses there, in the event
losses occur, is indicative that it is doing business there.
Soliciting of members in a village by a mutual insur-
ance company and receiving considerable sums of money there
for premiums are indicative of doing business in the village.
The fact that none of the several acts or transactions
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considered separately may constitute doing business is not con-
clusive, but rather the combined acts and circumstances must be
considered. It is the effect of the combined acts and circum-
stances which determines the question.

10. Constitutional Law. Courts are not to speculate upon the rea-
sons that prompted the legislature to indefinitely postpone a bill,
nor to construe an ordinance in the light of proposed amend-
ments to a state law. ’

APPEAL from the district court for Phelps county: Eb-
MUND P. NUss, JUDGE. Affirmed.

J. P.0’Gara and Perry, Van Pelt & Marti, for appellant.
Anderson, Storms & Anderson, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE, CARTER,
MESSMORE and YEAGER, JJ.

SIMMONS, C. J.

Plaintiff sues to recover from the defendant an occupa-
tion tax for the years 1939, 1940 and 1941.

The ordinance of plaintiff provides: ‘“For the use, sup-
port and maintenance of the Volunteer Fire Department
% % % an occupation tax of Five Dollars ($5.00) per annum
shall be and is hereby levied upon each and every fire in-
surance company * * * doing business in this village.”
The question here presented is, was the defendant *“doing
business” in the plaintiff village so as to make it liable for
the payment of the tax? The dction was tried to the
court, a jury being waived. The trial court found for the
plaintiff. Defendant appeals. We affirm the judgment
of the trial court.

The defendant is a mutual insurance company with its
home office in the city of Lincoin. It has an agent who re-
sides at Hastings, Nebraska, and who since 1926 has de-
voted his time exclusively to soliciting business for the gde-
fendant in the territory which includes the plaintiff village.
The defendant does not have a resident agent and does not
maintain an office at Axtell.

It secured its policyholders in Axtell through its agent
who went into the village to call upon policyholders or
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prospective policyholders. If the agent is successful in
selling the insurance an application for insurance is made
out and signed by the applicant. The premium on the in-
surance is sometimes paid to the agent at the time the ap-
plication is signed. The application is, and, when paid,
the premium and application are, then mailed to the de-

fendant’s office in Lincoln. If the application is approved -

by the defendant the policy is issued in Lincoln and mailed
to the insured at Axtell. The defendant does not make an
inspection of the property, save whatever inspection is

made by the agent at the time the application is written.

In conjunction with the inspection, if any, made by the
agent the defendant uses the rating of the risk established
by the Nebraska Inspection Bureau. The agent receives a
commission of 50 per cent. of the first year’s premium.
Renewals are handled by mail from Lincoln without the
intervention of the agent,

The defendant began insuring property in Axtell in
1920, and has done so continuously since that time. Tts
agent made at least six calls a year at Axtell, at irregular
times. During the year 1939 it had nine policies, 1949
seven policies, and 1941 five policies in force in Axtell up-
on which it collected total premiums of $378.26.

The policy provisions and method of adjusting losses
provide that when losses occur, and none are shown for
the years in question, statements of losses were to be pre-
pared in Axtell, minor ones would probably be adjusted
by mail, and others by personal visits of a representative
of the company to Axtell and an adjustment there made
according to the policy terms.

The plaintiff has a municipal water system and furnish-
es fire protection through its water mains, fire fighting
equipment and a voluntary fire department.

Defendant contends that, in order to establish that de-
fendant is doing business in the village of Axtell, plaintiff
must prove (1) that applications for insurance were exe~
cuted in the village of Axtell, (2) were approved there by
the defendant, and (3) were issued from there by the de-
fendant.

RES]
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1

The question of what constitutes “doing business,” as
that term is used in statutes, in the absence of a legisla-
tive definition, has been determined often by the courts.
Generally, the question has arisen with relation to stat-
utes applicable to foreign corporations “doing business”
in a state. It has arisen with reference to statutes regu-
lating such corporations, to taxation statutes, to statutes
regarding the service of process, etc. Discussions of this
subject generally are found in 23 Am. Jur. pp. 333 to 391;
in 14a C. J. pp. 1270 to 1291; in 20 C. J. S. pp. 45 to 61,
secs. 1828 to 1841; in 17 Fletcher, Corporations (Perm.
ed.) secs. 8464 to 8502. Discussions of the term “doing
business” with reference to insurance are found in 29 Am.
Jur. 77; in 1 Couch, Cyclopedia of Insurance Law, sec. 245
(b) ; in 32 C. J. 996; and in Annotation 137 A. L. R. 1128.
Discussions of the term ‘“doing business” with reference to
taxation are found in 61 C. J. 338, 340, 342, and in 2 Coo*
ley, Taxation (4th ed.) sec. 920.

There are a wealth of decisions dealing with this sub-
ject, many of which have been cited to us by the parties.
They are of assistance in establishing the reasons that
have prompted the courts to reach the conclusions made.
The texts above cited will furnish the references to the de-
cisions and the discussions which we have considered. In
the absence of a legislative definition, the meaning of “do-
ing business” is a matter for judicial determination to be
made primarily upon the particular facts and circum-
stances of each case. For that reason we do not under-
take the impossible task of declaring a definition applica-
ble to all situations, as no all-determinative, fixed, definit2
or precise rule for construing the words can be written.
Cases on “all fours” with this one have not been found and
accordingly we shall not cite decisions from other jurisdic-
tions.

By analogy from the reasons given in the cases of for-
eign corporations charged with doing business in a state,
we may arrive at bases for the determination of whether
or not the defendant, a domestic corporation with its home
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office in Lincoln, was doing business in the plaintiff village
within the meaning of the ordinance. We undertake to
determine only those rules, supported by the authorities,
which appear applicable to and determinative of the in-
stant case,

The word business is a comprehensive term and gener-
ally embraces everything about which a person may be
employed. As used in the ordinance here construed, “do-
ing business” implies a fair measure of permanency and
continuity of business acts and purposes, in the sense that
they may be distinguished from casual, occasional or iso-
lated acts or business transactions.

“Doing business” as used in the ordinance refers to the
doing of some of the business that is ordinarily and cus-
tomarily done by the corporation in carrying out the pur-
pose for which it was created, as distinguished from acts
that are within the power of the corporation.

The presence of an agent of the corporation, within the
village, soliciting business which is later consummated by
the execution of policies and their delivery to the policy-
holders in the village, a course of action which is contin-
uous over a period of years, is indicative, if not determi-
native, that the corporation is doing business in the vil-
lage.

A broader meaning is attributable to the words “doing
business” when used in a tax act, from the fact that the
corporation receives the protection of local laws and in-
stitutions such as fire fighting equipment, a fire depart-
ment, etc.

The fact that the insurance is written on property situ-
‘ated within the village is indicative that the corporation
writing the insurance is doing business in the village. The
fact that the corporation has written a substantial part of
the insurance risks in a village adds force to that deter-
mination. '

The fact that the corporation contracts to do further
business in the village, to wit, adjust losses there, in the
event losses occur, is indicative that it is doing business
there within the meaning of the ordinance.
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The fact that none of the several acts or transactions
considered separately may constitute doing business is not
conclusive, but rather the combined acts and circumstances
must be considered. It is the effect of the combined
acts and circumstances which determines the question.

In Tomson v. Iowa State Traveling Men's Ass’'n, 88 Neb.
399, 129 N. W, 529, the defendant objected to the juris-
diction of the court, contending that it had never bzen en-
gaged In business in Nebraska. It was shown that the de-
fendant secured its new members in this state through the
solicitation of existing members who were authorized to
take applications, collect admission fees, transmit both to
the company, and certificates of membership were issued
from the defendant’s home office in Iowa. It was shown
that defendant had a large membership in this state, ap-
parently secured by the above process. It was held that
the defendant was doing business in this state. This case
has been repeatedly referred to in the texts on the propo-
sition that actively soliciting members and receiving con-
siderable sums of money for assessments constitute do-
ing business within the jurisdiction where the members
are solicited and the funds received. As to this feature of
the Tomson and the instant case the difference seems to be
largely one of degree.

In a much different factual situation this court in Trap-
hagen v. Lindsay, 95 Neb. 823, 146 N. W. 1026, said: “The
expression ‘doing business in the state,” as we view it, means
that any person or corporation having a place of business
in another state who comes into this state and solicits bus-
iness by which it is to furnish any article of commerce or
any manufactured article which is made in whole or in part
at its place of business in another state, and which is to be
furnished, sold or delivered to the purchaser in this state,
is, in a comprehensive sense, doing business in this state.”

Consistent with our own cases and for the reasons given,
which are supported by the authorities, we hold that the
defendant was “doing business” in the plaintiff village with-
in the meaning of that language in the ordinance in ques-
tion.
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There remains one further matter to be considered. The
ordinance in question rests upon the authority of section
35-401, Comp. St. Supp. 1939, now section 35-401, Comp.
St. Supp. 1941. Defendant offered in evidence a transcript
containing a certified copy of Legislative Bill No. 97 intro-
duced in the Legislature on January 21, 1941, and referred
to a committee and there considered. The bill proposed to
amend the above section by inserting, following the words
“doing business in such city or village” these words
“through local writing agent, through transient agent, or
by soliciting fire insurance business from or by delivering
any policy of fire insurance to or by collecting any fire in-
surance premium from any person, firm or corporation
within the corporate limits of the municipality by mail or
otherwise.” The transcript purports to contain a summary
of the testimony of witnesses for and against the bill. The
bill was not passed. Defendant assigns this ruling as er-
ror. It does not here argue that the exhibit was admissi-
ble, but submits that we should consider it in any event.

Assuming, but not determining, our right to consider it,
it is apparent that the proposal was one attempting to se-
cure a legislative definition of the words “doing business”
as used in the statute. We are not to speculate upon the
reasons that prompted the legislature to indefinitely post-
pone the bill, nor to construe the ordinance in the light of
proposed amendments to the state law. We are here called
upon to construe the ordinance as it is written in accord
with the statute.

The judgment of the trial court is affirmed.

AFFIRMED.

VIOLET M. BAUGHMAN, APPELLANT, V. CITY OF OMAHA, AP-
PELLEE,
7 N.W. (2d) 365
FILED JANUARY 6, 1943. No. 31518.

1. Workmen’s Compensation. Workmen’s compensation is award-
able “when personal injury is caused to an employee by accident
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arising out of and in the course of his employment,” but does
not “cover workmen except while engaged in, on or about the
premises where their duties are being performed, or where their
service requires their presence as a part of such service at the
time of the injury, and during the hours of service as such work-
men.” Comp. St. 1929, secs. 48-101, 48-152.

Injury held not compensable under the workmen’s com-
pensation law on a record showing that employee was a detective
sergeant on the police force of Omaha; that he reported off du-
ty to the police station at the end of his eight-hour shift with-
out any assignment or requirement for subsequent special duty;
that he was struck and fatally injured by an automobile while
on his way home from work.

APPEAL from the district court for Douglas county:
JOHN A. RINE, JUDGE. Affirmed.

James M. Patton, for appellant.

Harold C. Linahun, W, W. Wenstrand, Edward Sklen-
icka and G. H. Seig, contra.

Heard before SimMoNs, C. J.,, ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

RoOSE, J.

This is a proceeding under the workmen’s compensation
law. Comp. St. 1929, secs. 48-101 to 48-161.

Thomas A. Baughman, a detective sergeant of the police
department in Omaha, was struck by an automobile on
Thirteenth street south of Dodge strest, February 2, 1941,
at 12:09 a. m., was fatally injured by the impact and died
six hours later, leaving his widow, Violet M. Baughman,
and six children under 21 years of age.

At the time of the accident the city employee’s salary was
$160 a month, and his widow, plaintiff, petitioned the com-
pensation court for an allowance of $15 a week for the stat-
utory period and for funeral expenses of $150.

The city of Omaha, defendant, denied liability to plain-
tiff for compensation. A judge of the compensation court
heard the parties to the cause and disallowed the claim.
Plaintiff appealed to the district court, where, upon a trial,
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there was a finding that Thomas A. Baughman was not en-
gaged in the performance of his duties as an employee of
defendant at thz time of the fatal accident. From the dis-
missal of the proceeding, plaintiff appealed to the supreme
court.

The parties agree that the only question involved in this
case is whether or not the employee was acting within the
scope of his employment for the city of Omaha at the time
of the accident resulting in his death. There is no dispute
over the facts. Both parties rested at the close of plaintiff’s
evidence. The following facts are shown by the record:
On February 2, 1941, the city employee, Baughman, was a
detective sergeant on the police force. His assignment for
duty on that date was “misdemeanor detail, petty larceny,
theft.” His shift was from 4:00 o’clock in the afternoon un-
til midnight. He checked “off duty” at the police station
at 12 o’clock at night and started on foot toward his home.
He left the sidewalk on Thirteenth street south of Dodge
street, passed between two parked cars at the curb, entered
a lane of public travel for vehicles while walking diagonal-
ly across Thirteenth street toward three men who were
standing in front of the Dodge Hotel or tavern and was
struck by an automobile and fatally injured at 12:09 o’clock
the same night. He was armed at the time and wore the
insignia of a policeman, but had not been assigned to any

“special duty. There was then no appearance of disorder
about the hotel or tavern,

In addition to proving the foregoing facts plaintiff intro-
duced in evidence a manual of general rules and regula-
tions of the police department which was in effect at the
time of the fatal accident and applicable to each member,
including employee, the detective sergeant. The manual
provides in substance: Each member shall devote his time
and attention to the business of the department; shall not
be employed or engaged in any other business or calling;
shall be deemed always on duty; shall have the same re-
sponsibility for suppression of disturbances when not in
uniform as when in uniform. The rules in the manual re-
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quire patrolmen to prevent crime; to watch the conduct of
persons with known bad character; to watch disreputable
houses; to pay particular attention to all public houses
and drinking places.

Provision is made by statute for workmen’s compensa-
tion “When personal injury is caused to an employee by ac-
cident arising out of and in the course of his employment.”
Comp. St. 1929, sec. 48-101. The language quoted, howev-
er, is declared by the workmen’s compensation law “Not to
cover workmen except while engaged in, on or about the
premises where their duties are being performed, or where
their service requires their presence as a part of such serv-
ice at the time of the injury, and during the hours of serv-
ice as such workmen.” Comp. St. 1929, sec. 48-152. See
Richtarik v. Bors, ante, p. 226, 5§ N. W. (2d) 199. The
evidence is that the hours of the employee’s shift were from
4:00 p. m. to 12:00 m.; that he reported off duty to the
police station at midnight; that the accident occurred nine
minutes later when he was on his way home from work.
“At the time of the injury,” therefore, he was on his way
home and not where his services required his presence on
his eight-hour shift. There is no evidence that his duty to
his employer required him to be in the place of danger in
the street where he was struck by an automobile or that de-
tective or police services were required at the hotel or tav-
ern. “Awards for compensation cannot be based upon spec-
ulation, possibilities, or probabilities.” Wayne County v.
Lessman, 136 Neb. 311, 285 N. W. 579. Outside the eight-
hour shift, special duties had not been assigned to or re-
quired of him. The occasion for the performance of gen-
eral or voluntary services imposed by the manual of the po-
lice department at the time of the accident was not shown
by sufficient evidence to overturn the findings of the dis-

trict court.
AFFIRMED.
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JoHN F. MCCARTHY, APPELLEE, V. HUGH PFOST, APPELLANT.
7 N. W. (2d) 363

FILED JANUARY 6, 1943. No. 31470.

Affirmance. Record examined and held: That the rulings of the irial
court on admission and rejection of evidence at the trial be sus-
tained; the trial court’s denial of defendant’s motion for a mis-
trial on account of alleged misconduct of plaintiff’s attorney be
approved; that the evidence received is ample to sustain the ver-
dict returned by the jury and the judgment entered thereon by
the trial court.

APPEAL from the district court for Hamilton county:
LoveEL S. HASTINGS, JUDGE. Affirmed.

B. J. Cunningham, for appellant.
Dyyden, Dryden & Jensen, contra.

Heard before SiMmMmons, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

EBERLY, J.

This is an appeal from the district court for Hamilton
county wherein the jury returned a verdict for plaintiff be-
low in the sum of $1,575 for legal services performed and
expenses necessary and reasonable in connection therewith.
The defendant was Hugh Pfost. It may be said that the
sufficiency of the pleadings is unchallenged; the correctness
of the trial court’s instructions submitting the case to the
trial jury is not attacked by appellant’s brief. Defendant
offered no evidence on the question of value of the legal
services performed by plaintiff, and the testimony of- plain-
tiff and his witnesses on that subject is without contradic-
tion in the record; the skill and ability of plaintiff and his
assistants in the conduct of the litigation are not challenged.
Indeed, in reference to the briefing of the case appellant’s
brief includes the following: “The question (briefed and pre-
sented by appellee) was an undecided one in Nebraska, and
it is not our intention to state that skill and ability in study-
ing and briefing was not required. It definitely was re-
quired.” It may further be said that plaintiff McCarthy
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and his assistants were successful in securing decisions as
desired by his client, both in the district court and in the
supreme court to which his client’s case was appealed
by opposing parties. See In re Estate of Pfost, 139 Neb.
784, 298 N. W. 739,

The real question at issue between the parties to this lit-
igation, as presented by the record, is not whether plaintiff
McCarthy was employed or not, or the actual value or skil-
fulness of such services so performed, but the actual terms
of his employment by Hugh. Pfost as his “personal” attor-
ney. Pfost claims that he entered into a definite oral agree-
ment with plaintiff McCarthy, which, as finally agreed up-
on by the parties, was substantially that McCarthy was to
take charge of the litigation involving defendant’s inter-
ests in the Lewis A. Pfost estate then pending in the county
court of Hamilton county, and prosecute an appeal to the
district court from an order made in the county court in-
volving the construction of clause two of the will of the de-
ceased, defendant’s father, and carry the same through the
district court, and, if necessary, the supreme court, and
should accept and receive for his compensation for all serv-
ices required to be performed the sum of $300 and court
costs. On the other hand, plaintiff McCarthy denied the
making of this oral contract. He insisted that no oral
agreement was ever entered into between Hugh Pfost and
himself, except that he was orally directed to perform the le-
gal services involved by the former; that he would employ
Dryden, Dryden & Jensen as his assistants and pay them
himself ; that he was to go ahead and handle such litigation,
and that at some future time they would agree on a fair fee
for the services performed, but he (Pfost) would make no
specific agreement as to fees. These contentions as to terms
of employment by the respective parties receive support in
the record from the testimony adduced by each. The cor-
rectness of the submission of the case to the trial jury by
the instructions of the district court is unchallenged. It
was by that trial jury resolved against Pfost and in favor
of McCarthy. As to the amount of the recovery allowed by
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them, it may be said to be amply supported by the only com-
petent evidence in the record as to the value of the services
performed.

The litigation in which these performed services were
rendered by plaintiff largely had its origin in the following
clause of the last will of Lewis A. Pfost, deceased:

“T give and devise to my Executors and their successors in
trust the sum of Twelve Thousand ($12,000) Dollars, to be
paid out of the personal property belonging to my estate,
to be invested and kept invested by said Executor or his
successor in trust in some safe investment during the life-
time of my said wife Lottie Pfost, all the interest or in-
come from said Twelve Thousand ($12,000) Dollar trust
fund to be collected by my Executor or his successor in trust
and turned over to my said wife Lottie Pfost, as long as she
shall live for her care, support and maintenance or to do
with as she may see fit and upon the death of my wife Lot-
tie Pfost, said trust fund of Twelve Thousand ($12,000)
Dollars shall pass and go to and by said Executor or his
successor in trust be divided equally, in equal shares, share
and share alike between my son Hugh Pfost, and my twelve
(12) grandchildren, said grandchildren being the eight (8)
children of my daughter Iva L. Foss, and the four (4) chil-
dren of my son Hugh Pfost.”

Just prior to McCarthy’s employment the county court of
Hamilton county, on petition presented by Hugh Pfost, had
construed this clause of the will as vesting in the petitioner
but 1718 of the $12,000 trust created thereby. Thereupon
the attorneys representing Hugh Pfost sought to have the
interpretation reviewed by the district court as a single is-
sue, and filed a petition for that purpose. However, the
guardian ad litem, theretofore duly appointed by the county
court of Hamilton county to represent certain minor heirs
of Lewis A. Pfost, deceased, also appealed in behalf of his
minor clients, insisting that the entire order entered by the
county court of Hamilton county be reviewed. The conten-
tion of the guardian «d litem prevailed, and the entire mat-
ter was presented to and determined by the district court
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ocn appeal. Meanwhile Lottie Pfost, widow of the deceasad
Lewis A. Pfost, who had elected in due form of law to take
her statutory rights of inheritance in lieu of the provisions
made by the last will and testament, departed this lifs.
McCarthy was then directed by Hugh Pfost to represent his
interests in this enlarged scope of employment. The resuit
of the entire proceeding in the district court was favorable
to the interests of plaintiff’s client. He was adjudged to be
entitled to $6,000 out of the $12,000 trust fund in lieu of
1/13 thereof as allowed him by the county court. This de-
termination was affirmed in the decision of the supreme
court in the case of In re Estate of Pfost, 139 Neb. 784, 293
N. W. 739. '

In view of the nature of the services required by reason
of the extended scope of the review in the district court
arising out of the action taken by the guardian ad litem,
we do not find any substantial error of the district court
in its ruling on the admission of evidence and in its con-
duct of the trial. Manifestly time and space forbid a reci-
tation of each ruling on evidence challenged by the appel-
lant. We are convinced that in view of the record as an
entirety appellant suffered no prejudice from the admis-
sion of evidence claimed to be on points not within the is-
sues. While the conduct of counsel for the plaintiff is not
to be commended, the trial court was fully justified in de-
nying appellant’s motion to direct a mistrial. In consider-
ation of the condition of the record, and the admonition
of the trial court upon the action of plaintiff’s attorney
complained of that followed immediately, and the result of
the trial. it cannot be said that the appellant suffered prej-
udice by reason thereof. An examination of the hypothet-
ical questions in connection with the record discloses that
they embrace nothing which is without express support in
the record or the result of legitimate inferences therefrom.
The judges of this court, as well as trial juries, in their re-
spective spheres must determine questions of disputed facts
exclusively from the record of the evidence adduced at the
trial, where witnesses may be cross-examined and counter-
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vailing proof produced. On this basis, it is clear that the
record of the trial court is without substantial error, and
its judgment is affirmed.

o4

AFFIRMED.

IN RE ESTATE OF ROBERT A. TYNAN.

JENNIE Wo0D, APPELLEE, V. DELLA H. TYNAN ET AL.,

APPELLANTS,
7 N. W. (2d) 628

FILED JANUARY 6, 1943. No. 31484.

Bills and Notes. “Every negotiable instrument is deemed prima
facie to have been issued for a valuable consideration; and every
person whose signature appears thereon to have become a party
thereto for value.” Comp. St. 1929, sec. 62-201.

“Value,” as that term is here employed, is defined by
statute as “any consideration sufficient to support a simple con-
tract. An antecedent or preexisting debt constitutes value; and
is deemed such whether the instrument is payable on demand or
at a future time.” Comp. St. 1929, sec. 62-202.

“Usually, there is a sufficient consideration if there is
any benefit, profit, or advantage to the promisor, or any loss,
detriment, or inconvenience to the promisee.” 10 C. J. S. 601,
sec. 148.

The term “execution,” as employed in contestants’
pleading, is properly defined as follows: “By ‘execution’ is meant
both the signing and the delivery of the bill or the note. The
mere signing does not constitute ‘execution.”” 8 C. J. 43.
Evidence in the record examined, and held (1) ample
to ‘sustain the validity of the instrument in suit as based upon
sufficient consideration; (2) wholly insufficient to sustain the
defense of payment as set forth in contestants’ pleading; and
(3) to fully justify and sustain the action of the irial court in
directing verdict for the claimant Wood.

ApPPEAL from the district court for Richardson county:

VIRGIL FALLOON, JUDGE. Affirmed.

Jean B. Cain, for appellants.
Archibeld J. Weaver, Armstrong & McKmqht and Low-

ell E. Hahn, contra,
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Heard before Simmons, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

EBERLY, J.

This is an action upon a negotiable promissory note in
writing presented as a claim against the estate of Robert
A. Tynan, deceased. From the judgment entered in the
county court of Richardson county, an appeal was taken
to the district court for that county wherein issues were
joined by formal pleadings.

Claimant’s petition sets forth a cause of action upon a
promissory note dated March 16, 1939. A copy of the in-
strument sued on is made a part of the petition. J. . Wed-
dle, Effie M. Weddle, and R. A. Tynan appear thereon as
makers of this note, which plaintiff alleges was made, exe-
cuted and delivered, and by the terms whereof each of the
makers “as principals, promise to pay to the order of Jen-
nie Wood * * * Five Thousand and no/100 dollars,” etc.;
for which amount with interest as stated therein claimant
prays judgment.

To this petition Della H. Tynan, Robert A. Tynan, Cath-
erine T. Nutter, and Eugene H. Tynan, contestants and ap-
pellants herein, as representatives of Robert A. Tynan, de-
ceased, for their answer to the petition on appeal of Jennie
Wood, claimant and appellee herein, “deny each and every
statement, allegation and averment in said petition con-
tained, except they admit thz execution of said note.”

The contestants further allege: “That on March 2, 1925,
J. F. Weddle, Effie M. Weddle, and R. A. Tynan gave Jennie
G. Wood their certain promissory note for the prinecipal
sum of $6,000, a copy of which is hereto attached, marked
exhibit ‘A, and made a part hereof; that the time of pay-
ment of the debt represented by said note was from time to
time extended, but it was at all times the same debt.” And
further, “That said R. A. Tynan received no benefit or con-
sideration directly or indirectly by way of any such trans-
actions.” Also, “That such original note and any exten-
sions thereof, as were signed by said R. A. Tynan, were
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signed by him as surety only.” It was also alleged by these
contestants that such note was secured by a real estate
mortgage, and a copy of such mortgage is attached to con-
testants’ answer. Further, “That on March 16, 1935, said
J. F. Weddle and Effie M. Weddle, his wife, conveyed said
mortgaged premises to said Jennie G. Wood in payment of
said debt.” Such answer concludes with the allegation,
“That said note is outlawed, has been paid, is without con-
sideration, and said R.  A. Tynan (deceased) at the time of
his death was not indebted to said Jennie Wood.”

Claimant filed a reply consisting of a genecral denial.

On these pleadings there was a trial to a jury, at the con-
clusion of which, on motion of Jennie G. Wood, the court
directed the jury to return a verdict for claimant in the ‘sum
of $5,710 with interest at 5 per cent. from date, and such
verdict was returned, and judgment was entered thereon.
From the order of the trial court overruling their motion
for a new trial, the contestants appeal.

It thus appears that the defenses relied upon by contest-
ants are, substantially, two: (1) Want of consideration;
(2) payment.

The instrument in suit is a negotiable promissory note.
By statute, “Every negotiable instrument is deemed prima
facie to have been issued for a valuable consideration; and
every person whose signature appears thereon to have be-
come a party thereto for value.” Comp. St. 1929, sec. 62-
201.

“Value,” as that term is here employed, is defined by
statute as “any consideration sufficient to support a simple
contract. An antecedent or preexisting debt constitutes
value; and is deemed such whether the instrument is pay-
able on demand or at a future time.” Comp. St. 1929, sec.
62-202.

“Usually, there is a sufficient consideration if there is any
benefit, profit, or advantags to the promisor, or any loss,
detriment, or inconvenience to the promises.” 10 C. J. S.
601, sec. 148.

See, also, Craver v. McPherson, 106 Neb. 568, 184 N. W.
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71; United States Fidelity & Guaranty Co. v. Curry, 126
Neb. 705, 254 N. W. 430; Crawford State Bank v. McEwen,
132 Neb. 399, 272 N. W, 226.

It appears uncontradicted in the record that at the time
of the note and mortgage transaction of 1925, R A. Tynan
was a banker (on which fact Jennie G. Wood relied), who
assisted her not only in the initial transaction but in subse-
quent extensions and renewals of the promissory note thus
delivered. It cannot be gainsaid that at the time of the
making of this first note on March 2, 1925, Jennie G. Wood
drew her check for $6,000 which amount Weddle testifies
was applied on his indebtedness then existing. The neces-
sary implication which arises from the circumstances dis-
closed by the evidence is that the business necessary to ef-
fect this credit of $6,000 on the indebtedness of J. F. Wed-
dle was transacted by R. A. Tynan after the $6,000 check
had been delivered by Jennie G. Wood. It is to be noted
that expressly referring to the note of March 2, 1925, con-
testants’ answer admits the “execution of said note.”” As
that term, “execution,” is employed in contestants’ plead-
ing, it is properly defined as follows: “By ‘execution’ is
meant both the signing and the delivery of the bill or the
note. The mere signing does not constitute ‘execution.’”’
8 C. J. 43,

In the light of the uncontradicted facts, it is clear, as-
suming that Tynan executed the first original note of $6,-
000 as surety only, that the contemporaneous receipt of the
benefit of the $6,000 check by J. F. Weddle afforded ample
consideration to support his liability. There is no evidence
that Tynan signed this original obligation after it had been
delivered or after the $6,000 check had been received by
the party entitled thereto. Even on the basis of fact as
contended for by contestants, the applicable rule would be:

“Generally, the undertaking of a person signing, or be-
coming a party to, a negotiable instrument after its execu-
tion and delivery must be supported by some new or addi-
tional consideration, as the original consideration for the
instrument is insufficient to sustain such an undertaking.
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This rule applies, however, only when the transaction of
which the bill or note forms a part has been completely ex-
ecuted or consummated prior to the addition of the new
signature. The subsequent signature is regarded as being
made at the same time as the note, so as to constitute a part
of the same transaction, and be supported by the same con-
sideration, where it is added pursuant to a prior agreement
between the maker and payee which has been relied on by
the latter, even though the person subsequently adding his
signature does not know the terms of the prmc1pa1 con-
tract.” 10 C. J. S. 600, sec. 145.

The unexplained fact that the real estate mortgage bears
date (Saturday) February 28, 1925, and the note issued
thereon having been dated (Monday) March 2, 1925, af-
fords no logical basis for the conclusion that R. A. Tynan
signed the note after delivery on March 2, 1925. It also
follows that subsequent renewals of this instrument would
be supported by the consideration actually received for the
note of March 2, 1925, and would not be vulnerable to the
defense here attempted.

The form of the issues tendered by the answer of con-
testants suggests that contestants are precluded from rely-
ing upon the nonliability of Robert A. Tynan as a party to
the original $6,000 note. For, not only did the contestants
claim that Tynan was not originally legally bound by this
note, but, in adddition, complete payment thereof was
pleaded by them.

Without in any manner deciding the legal question thus
suggested by this claim, we are quite of the opinion that the
evidence in the record is wholly insufficient to support a
finding of the payment of the obligation in suit. As part of
the transaction in which the original note of $6,000 was ex-
ecuted on March 2, 1925, defendant John F. Weddle and hig
wife Effie M. Weddle, as security for the indebtedness evi-
denced by said note, executed a real estate mortgage bear-
ing date February 28, 1925, and thereby mortgaged to Jen-
nie G. Wood 160 acres of land described therein. It was ex-
pressly provided in said instrument that “This mortgage is
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made subject in all respects to a former mortgage made to
Slocum and Evans in the amount of Fourteen Thousand
Dollars.” This mortgage was recorded in book 55, at page
304, of the mortgage records of Richardson county, Ne-
braska. On March 16, 1935, John F. Weddle and his wife,
Effie M. Weddle, “in consideration of the sum of One and
no/100 Dollars,” remised, released and quitclaimed the
mortgaged premises to Jennie G. Wood. At this time the
$14,000 first mortgage still remained in full force and ef-
fect, and there is no claim in the record that it had ever
Leen satisfied in whole or in part. R. A. Tynan signed this
quitclaim deed as a witness thereto. Contemporaneously, in
1935, with the execution of the quitclaim deed, a note of
$5,000 payable to Jennie G. Wood was executed by Mr. and
Mrs. Weddle and by R. A. Tynan. It will also be noted
in this connection that the evidence is undisputed that this
$5,000 note so given was annually renewed by all the mak-
ers thereof until the note in suit was given, which bears
date of March 16, 1939. R. A. Tynan died after the mak-
ing of the note in suit. It also appears that after the exe-
cution of the note of $5,000 by the Weddles and R. A. Ty-
nan, on March 19, 1935, “in consideration of the payment
of the debt named therein,” at the request of R. A. Tynan,
Jennie G. Wood, plaintiff, executed a release of the real es-
tate mortgage securing the payment of the $6,000 note, re-
corded in book 55, page 304 of real estate mortgages, of
the mortgage records of Richardson county. R. A. Tynan
signed this release as a witness. John F. Weddle testifies
to this transaction, in part, as follows:. “Q. Who asked
you to sign this note, Mr. Weddle? A. Mr. Tynan. Q. Mr.
Tynan asked you to sign all the papers in this case, did he
not? A. Yes; he did. Q. As a matter of fact, you never
did talk to Miss Wood about it? A. No. Q. And this debht
was originally six thousand dollars? A. Yes. Q. But
when this note was signed, it was signed in the sum of five
thousand dollars? A. Yes. * ¥ * Q. How many times did
you renew this note after 19357 A. Well, I couldn’t say;
it was renewed every year up until 1939. Q. I see,—mnow
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do you have any written instrument between you and Miss
Wood stating this note was paid in 1935? A. No; I
haven’t.” .

The testimony of Jennie G. Wood is, in part: “Q. Now,
in the year 1935, Miss Wood, you signed some papers, did
you not,—deeds? A. Yes. Q. And where was those in-
struments signed, at your home or at the bank? A. At the
bank. * * * Q. And when you arrived at the bank, was
those papers already prepared? A. Yes, sir. * * * Q. Did
you sign those papers at the request and upon the advice of
Mr. Robert Tynan? A. Yes, sir. * * * Q. Did you receive
payment of this six thousand dollars? A. No, sir, I didn’t.
Q. Now, after 1935, was you given a new note? A. Yes.
Q. And the new note that you received was in what sum?
A. Five thousand dollars.”

Further, Jennie G. Wood testifies that the title to the
land quitclaimed to her was in her name a short time, when
it was sold and transferred, but that she “realized” nothing
when she sold it, and the original loan has never been re-
paid to her.

The validity of this claim becomes indisputable when the
course of business carried out by the parties, disclosed by
the record before us, is considered as an entirety. The
proof absolutely establishes that the loan of $6,000 was
originally made by Jennie G. Wood, and the proceeds were
disposed of by R. A. Tynan by applying the same upon an
indebtedness of John F. Weddle. Therafter, as a renewal
thereof, the land encumbered by a first and prior mortgage
was quitclaimed to Jennie G. Wood and a $5,000 renewal
note given her, in consideration of which she, three days
later, executed a release of mortgage effective to release the
$6,000 mortgage, but not effective to release or discharge
the $5,000 note, of which, under the record in this case, the
note in suit is a valid renewal, and which remains of un-
impeachable validity as against all the makers thereof.

It follows that the judgment of the district court is, in
all respects, correct, and it is affirmed.

AFFIRMED.
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KNox COUNTY, APPELLEE, V. EARL E. PERRY ET AL., APPEL-
LEES: D. P. WETZEL ET AL., APPELLANTS.
7 N. W. (2d) 475

FILED JANUARY 6, 1943. No. 31497,

1. Taxation. When a county has purchased a tax sale certificate,
held the same for two years, its foreclosure proceedings there-
after are governed by section 77-2040, Comp. St. 1929.

In bringing a foreclosure of a tax sale certificate under
section 77-2040, Comp. St. 1929, the proper procedure is to fol-
low that provided for the foreclosure of real estate mortgages.

3. Judicial Sales. Under section 20-1530, Comp. St. 1929, providing
for the redemption by the owner of real estate which has been
foreclosed, he is required to pay the amount of the decree with
interest and costs; but in case it has gone to sheriff’s sale and
been sold to a bidder who was not a party to the suit, the owner
so redeeming must then pay, in addition, to such bidder 12 per
cent. interest on the amount of his bid.

APPEAL from the district court for Knox county: LYLE
E. JACKSON, JUDGE. Affirmed.

R. J. Shurtleff, for appellants.
W. Keith Peterson, contra,
Andrew D. Mapes and H. G. Greenamyre, amici curiz.

Heard before SiMMoNS, C. J., ROSE, EBERLY, PAINE,
CARTER and YEAGER, JJ.

PAINE, J.

This action involves a tax foreclosure brought by the
county of Knox, the county having waited two years before
bringing foreclosure of numerous tax certificates in this
one action. Sheriff’s sale was had, and a person not a par-
ty to the suit bid in one tract for $400, which was less than
the amount of the decree on that item. The sole question
involved is the amount which the owner of the land should
be required to pay to redeem from this sale before confir-
mation.

No answer was filed by any of the defendants. The de-
cree of foreclosure was in the usual form. No evidence was
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taken by the district court, but the original tax sale certifi-
cate upon which the ninth cause of action was based was
filed with the clerk of the court and canceled by him.

This decision is entirely in reference to the real estate
set out in the ninth cause of action. After the sheriff’s sale
the owner filed objections to the confirmation on the ground
that it did not sell for its fair market value and that a sub-
sequent sale would bring a higher price, and further re-
quested that before confirmation he be given an opportuni-
ty to redeem the real estate by the payment into court of
the amount required by the laws of Nebraska, and that he
be accorded a judicial determination of the amount neces-
sary to redeem, and be given a reasonable time to comply
with the order.

Thereafter the district court entered an order, giving
such defendant five days in which to redeem said real es-
tate by paying the full amount of said decree with interest
and costs, including the attorney’s fees. Thereafter, the
owner having failed to redeem the premises on the terms
set out, the sale was confirmed, and the sheriff directed to
execute and deliver a deed to the purchaser, from which
decree the owner of the property appeals.

The owner of the land sets out, as the error relied upon
for reversal, that the court erroneously required him to
make payment of the full amount of the decree, when he
stood ready to redeem by the payment of the amount of the
bid plus interest and costs.

Section 77-2047, Comp. St. 1929, is cited as his author-
ity, and reads as follows: “Any person entitled to redeem
any lot or parcel of land may do so at any time after decree
of foreclosure and before sale by paying to the clerk of the
court the amount found due against the same with interest
and costs to date of redemption. If redemption is made
after sale and before confirmation such person must pay
the sum for which the land was sold, with interest and costs
to that (date) of confirmation.” (Italics ours.)

Appellant insists that-he had the right to redeem, within
the terms of this statute, up to the time of confirmation by
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the payment of the amount of the bid with interest and
costs.

There being a question as to which method of foreclosure
was employed by the county in this ¢ase, it is necessary to
set out the steps taken, as shown by the pleadings, before
discussing the section of the statute applicable thereto, as
well as some of the decisions of our court in relation to the
foreclosure of delinquent taxes by counties.

The petition, which was filed November 19, 1940, alleged
that the county of Knox purchased the tax sale certificate
on November 7, 1938, for delinquent taxes for the years
1931 to 1937, inclusive, together with delinquent special
improvement taxes, also the taxes which have become de-
linquent for the years 1938 and 1939, with lawful interest
and charges, which all amounts to the sum of $456.56.
Service by publication was made for four weeks.

On April 15, 1941, a decree was entered in the case,
which, omitting portions thereof, finds generally in favor
of plaintiff upon its cause of action; that the taxes for the
years 1931 to 1937, inclusive, were duly levied and assessed
against said real estate and were delinquent, and said real
estate was on November 7, 1938, duly sold to the said coun-
ty, and tax sale certificate No. 343 was issued by the coun-
ty treasurer to said county, and plaintiff is now the owner
and holder thereof; that thereafter taxes were levied for
the years 1938 and 1939, which have become delinquent, and
that there is due the said county the sum of $527.65 with
interest at the rate of 7 per cent. per annum on account of
said tax sale certificate and the subsequent taxes, which
sum is a first and paramount lien upon the real estate; that
the county of Knox is entitled to a foreclosure of its lien
for taxes as found due.

On May 16, 1941, order of sals was issued, directing the
sheriff to cause the real estate to be advertised and sold as’
upon execution to satisfy the tax liens, and on June 26,
1941, the sheriff’s return states that he sold the real estate
described to Vendelin Hanzlik for $400.

On June 30, 1941, defendant D. P. Wetzel, claiming own-
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ership of real estate, filed objections to confirmation of sale,
alleging that the real estate did not sell for its fair market
value and that at a subsequent sale said real estate would
sell for more than the decree, interest and costs. Said Wet-
zel requested the court that before confirmation he be giv-
en opportunity to redeem the real estate by payment into
court of the amount required by law, and that he be accord-
ed a judicial determination of the amount necessary to re-
deem, and a reasonable length of time in which to comply
with any order the court might make as to said redemption.

On March 5, 1942, the court ordered that defendant be
given until March 10, 1942, to redeem said premiszs by pay-
ing the full amount of the decree with interest and costs.

On March 26, 1942, order was issued, finding that the
owners of the equity of redemption had failed to redeem
said premises on or before March 10, 1942, and that said
sale should be confirmed, and the sheriff was ordered to
execute and deliver a deed to the premises to the purchaser.

We will now take up the several methods by which a
county can foreclose its tax liens. The public revenue act of
1903 was a new and comprehensive act, set out in chapters
73, 74 and 75 of the laws of that year. In it the legisla-
ture provided several separate methods by which a county
could enforce its lien for taxss against real estate.

The first method is set out in section 231, ch. 73, Laws
1903, and gave the county a lien for all taxes due all of the
taxing bodies, with the right in the county to foreclose such
general lien upon each tract of land for all taxes, without
buying a tax sale certificate thereon, it having been held in
Logan County v. Carnahan, 66 Neb. 685, 693, 92 N. W. 984,
95 N. W. 812, that the county must have a tax certificate
to foreclose. This plan is set out in detail and with amend-
ments in section 77-2039, Comp. St. 1929, and provides that
the owner might redeem his property at any time within
two years from the date of the sale by paying the amount
of the taxes found due thereon with subsequent taxes, in-
terest and costs. This section was discussed in Commer-
cial Savings & Loan Ass'n v. Pyramid Realty Co., 121 Neb.
493, 237 N. W. 575.
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A second method for the foreclosure of delinquent taxes
by counties is set out in section 232, ch, 73, Laws 1903, and
provides that any person, county, city or village can buy a
tax sale certificate for delinquent taxes and hold the same
for two years, which would be until after the time for re-
demption had expired, and then foreclose such tax sale cer-
tificate, or tax deed in case one was secured, in the same
manner as provided for the foreclosure of a real estate
mortgage, and this method, with amendments, is now found
in section 77-2040, Comp. St. 1929. See City of McCook v.
Johnson, 185 Neb. 270, 281 N. W. 69; Moffitt v. Reed, 124
Neb. 410, 246 N. W. 853.

The third method was originally set out in chapter 73,
Laws 1903, beginning with section 233, and is now found
in section 77-2041, Comp. St. 1929, and provides that a fore-
closure action may be brought by any county, city, village,
school district, town, drainage district, irrigation district,
or any other municipal subdivision or public corporation
immediately after the purchase of a tax sale certificate. Tf
brought at any time before the expiration of the two-year
period for redemption, the owner or a lienholder may re-
deem his property by paying the amount for which such
land sold, with interest and costs of suit.

It appears that the procedure to be followed under sec-
tions 77-2040 and 77-2041, Comp. St. 1929, is set out in sec-
tions 77-2042 to 77-2047. See Lincoln County v. Shuman,
138 Neb. 84, 292 N. W. 30.

The fourth method, in the order in which they appear in
the present statute, was by a state tax suit under the scav-
enger tax law, found in Revenue Act, 1903, as chapter 75,
in which redemption might be had by the owner by the pay-
ment of the amount for which the land sold, with interest,
as set out in section 77-2127, Comp. St. 1929,

It is our opinion, from this analysis, that the second meth-
od was the one used by the county of Knox in the case at
bar. In brief, this second method provided that the county
could purchase and hold the tax sale certificate for two
years and then foreclose the same in the same manner as a
real estate mortgage would be foreclosed.
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The redemption under mortgage foreclosure was first en-
acted as Laws 1875, p. 57, and has never been amended, and
is set out as follows: “The owners of any real estate
against which a decree of foreclosure has been rendered in
any court of record, or any real estate levied upon to satis-
fy any judgment or decree of any kind, may redeem the
same from the lien of such decree or levy at any time be-
fore the sale of the same shall be confirmed by a court of
competent jurisdiction by paying into court the amount of
such decree or judgment, together with all interests and
costs; and in case the said real estate has been sold to any
person not a party plaintiff to the suit, the person so re-
deeming the same shall pay to said purchaser twelve per
cent. interest on the amount of the purchase price from the
date of the sale to the date of redemption, or deposit the
same with the clerk of the court where the decree or judg-
ment was rendered.” Comp. St. 1929, sec. 20-1530.

The first case reported under this section is that of Swear-
ingen v. Roberts, 12 Neb. 333, 11 N. W. 325, in which case
Judge Maxwell held in 1882 that, “Where real estate has
been sold under a decree of foreclosure, to any person not a
party plaintiff to the action, the owner of the equity of re-
demption may redeem the same at any time before the con-
firmation of the sale by paying to the purchaser the pur-
chase money, together with twelve per cent. interest there-
on, from the date of sale to the date of redemption.”

Judge Maxwell held that courts in equity from an early
period have held that until foreclosure the mortgagor might
redeem the forfeited estate if he offered to pay the amount
due and costs, and that this right to redeem, which could
be enforced in a court of equity, was called the equity of re-
demption, and was a right which attached to every mort-
gage.

There was a sharp dissent by Chief Justice Lake, and
Judge Maxwell, anticipating this, said: “It is very stren-
uously insisted that in any case a party redeeming must
pay the amount of the decree, interest, and costs; and if
the premises are sold to any person not the plaintiff in the
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action he must, in addition, pay the purchaser 12 per cent.
interest on the purchase money. There is no doubt the lan-
guage used in the section above quoted, if taken by itself,
will admit of that construction.”

Examining the last part of section 20-1530, Comp. St.
1929, attention is called particularly to the words, “the per-
son so redeeming,” which must refer to the same person
who has just redeemed it by first paying into court the
amount of the decree. Is it not the intention of the legis-
lature, although not clearly expressed, that the person then,
after redeeming, must make the successful bidder whole by
paying him 12 per cent. upon the money held to protect
his bid?

We are inclined to adopt the reasoning of Chief Justice
Lake in saying: “On a careful examination of this provi-
sion I think it will be conceded that it is somewhat peculiar,
differing essentially from those ordinarily made for the re-
demption of lands from sales merely under decrees or exe-
cutions. The privilege which it gives to the debtor is not
to redeem his land from the sale alone, but from the ‘de-
cree or levy.” This, of course, can only be done in the mode
directed, which is ‘by paying into court the amount of such
decree or judgment, together with ‘all interest and costs ;)
and, if sale has been made to a person other than the plain-
tiff or judgment creditor, there must also be paid to the
purchaser ‘12 per cent. interest on the amount of the pur-
chase price from the date of the sale to the date of the re-
demption,” * * * | The precise meaning of the last clause
may be somewhat obscure, but I think a little reflection will
make it apparent that it is merely an additional require-
ment to the right to redeem in thoss cases wherein a stran-
ger to the record becomes the successful bidder.” Swearin-
gen v. Roberts, supra. This construction of this statute is
to be preferred.

The fundamental principle of statutory construction is
to ascertain the intent of the legislature, and to discover
that intent from the language of the act itself. It is not
the court’s duty, nor is it within its province, to read a
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meaning into a statute that is not warranted by the legis-
lative language. See State v. School District, 99 Neb. 333,
156 N. W. 641; State v. City of Lincoln, 101 Neb. 57, 162
N. W, 138,

“In the construction of a statute, effect must be given, if
possible, to all its several parts. No sentence, clause or
word should be rejected as meaningless or superfluous, if
it can be avoided; but the subject of the enactment and the
language employed, in its plain, ordinary and popular sense,
should be taken into account, in order to determine the leg-
islative will.” Hagenbuck v. Reed, 3 Neb. 17.

In our opinion, the proper interpretation of section 20-
1530, Comp. St. 1929, is that it gives the owner of real es-
tate which has been foreclosed the right to redeem before
sale by paying the amount of the decree, and after a pur-
chaser has bid in the property at a sheriff’s sale the party
redeeming must, in addition, pay the purchaser 12 per cent.
on the amount of the purchase price. See Lincoln Savings
& Loan Ass'n v. Anderson, 115 Neb. 199, 212 N. W. 210.

In the case of Mummert v. Grant, 118 Neb. 651, 225 N.
W. 773, District Judge Raper, in writing the opinion for
this court, said in the syllabus: “Where an appeal has been
krought to this court from an order confirming a sale un-
der a tax lien foreclosure, the owner may redeem from such
sale before a final order has been entered in this court; the
amounts to be paid for suech redemption shall be the same
as fixed by law for redemption from sales under foreclos-
urss of mortgages.” But in the text of the opinion he set
out clearly what amount was fixed by law: “A reasonable
construction of section 6088, Comp. St. 1922 (present sec-
tion 77-2040, Comp. St. 1929), giving a like effect to tax
sale forsclosures as the law provides for mortgage fore-
closures, where no other specific statute intervenes, makes
it apply to redemption after confirmation and appeal to this
court, with the same effect as redemption in this court from
mortgage foreclosures. That requires the payment of the
decree with interest, as found by the trial court, to the date
of redemption, and costs, and 12 per cent. on the money ac-
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tually paid by the purchaser on his bid, and which has been
held by the sheriff, pending the appeal, from the time of
such payment to date of redemption. This is in accord with
the holding in the case of Lincoln Savings & Loan Ass’n v.
Anderson, 115 Neb, 199, and Trompen v. Hammond, 61
Neb. 446.”

Many cases have been cited under the third method of
foreclosing tax liens, in which section 77-2041 provides a
redemption by paying the amount of the bid, but those
cases cannot be accepted as authority for redemption un-
der section 77-2040 when the county of Knox after careful
consideration decided to bring the foreclosure under the
second method herein set out.

While a study of the excellent briefs submitted in the in-
stant case shows abundant reason for doubt on the ques-
tion submitted, which this court in some of the decisions
cited may have failed to clarify, we are now convinced that
the action of the district court, in denying appellant the
right to redeem his real estate by paying simply the amount
bid at the sheriff’s sale, with interest and costs, was right.
and it is hereby affirmed.

AFFIRMED.

Eberly, J., dissents.

CITY OF GRAND ISLAND ET AL., APPELLANTS, V. PEARL D.
WILLIS, COUNTY TREASURER, ET AL., APPELLEES: STATE OF

NEBRASKA, APPELLANT.
7 N. W. (2d) 457

FILED JANUARY 6, 1943. No. 31508.

1. Pleading. A demurrer admits all material facts alleged in the
petition, and allegations of a petition must be taken as true on
demurrer thereto.

2. Taxation. ‘“Section 77-2039, Comp. St. Supp. 1937, provides a
full, complete, and definite procedure by which a county may
foreclose the lien of certain delinquent taxes.” Dawson County
v. Whaley, 184 Neb. 509, 279 N. W. 164.

3. Statutes. “It is an established rule of construction that special
provisions in a statute in regard to a particular subject control
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10.

general provisions.” Dawson County v. Whaley, 134 Neb. 509,
279 N. W. 164.

“Where the language of a statute is clear and unam-
biguous it should be given effect according to its plain terms.”
Gibson v. Peterson, 118 Neb. 218, 224 N. W. 272.

Section 77-2039, Comp. St. Supp. 1937, makes it clear
that a county is obligated to foreclose tax liens, and account to
other subdivisions of government for their pro rate share of
taxes and make distribution accordingly. It is likewise required
to institute, by its legal representatives, the proper proceedings
in foreclosure and to make presentation, on motion, to the court
for confirmation of sales of real estate, as contemplated by said
section. In this connection, the county acts for the other subdivi~
sions of government as trustee.

In construing section 77-2039, Comp. St. Supp. 1937, a
county, by and through its officers, is not privileged to go beyond
the confines of the statute in endeavoring to protect itself, or
other subdivisions of government to which it is accountable, for
the pro rata share of taxes as contemplated by said section,
Where a county, by and through its officers, has sales
of parcels of real estate confirmed in it, without objection, re-
ceiving title thereto, subsequently selling such real estate to
individual purchasers, receiving the moneys and retaining them,
fails to make proportionate distribution thereof to the other sub-
divisions of government, as their share of taxes, as contem-
plated by section 77-2039, Comp. St. Supp. 1937, and raises the
question of its own illegal acts, under such circumstances, equity
and good conscience will intervene and not exempt the county
from the common obligation to do justice which binds individuals.
Counties. The obligation to do justice rests upon all persons,
natural or artificial, and if a county obtains money or property
of others without authority, the law, independently of statute,
will eompel restitution or compensation.

Estoppel. Equitable estoppel rests largely on the facts and cir-
cumstances of the particular case and will be applied where the
wisdom and justice of the principle are founded upon equity,
morality and justice in accordance with good conscience, honesty
and reason. Under such circumstances, the doctrine subserves
its true purpose as a practical, fair and necessary rule of law.

A county, like individuals, may be estopped by its acts
in failing to do justice and equity, and estoppel will apply to
such county when it is established by allegations of a petition
that the county, by and through its officers, in its acts and con-
duct, is retaining a part of certain moneys %o which it is not en-
titled.
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11. Pleading. The allegations of the petition in the instant case
state a cause of action, and a demurrer thereto should have been
overruled.

APPEAL from the district court for Hall county: KERNEST
G. KROGER, JUDGE. Reversed.

Herbert F. Mayer and Walter R. Johnson, Attorney Gen-
eral, for appellants.

Suhr, Davis, Heyde & Cronin and Louis A. Holmes, con-
tra.

Heard before SiMMmons, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER Jd.

MESSMORE, J.

The city and school district of Grand Island brought this
action against the treasurer and county of Hall, Nebraska,
praying for an adjudication that said defondant county
treasurer was acting as agent or trustee with respect to
certain real estate, and to require an accounting for the pro-
ceeds from the sale thereof, and for general equitable re-
lief. The state was made a party, it having an interest in
the taxes and the real estate in question. The state an-
swered, joined in plaintiff’s petition and adopted the plain-
tiff’s prayer for relief. The defendant treasurer and the
county demurred to the petition for the reason that it failed
to state a cause of action. This demurrer was sustained..
The plaintiffs elected to stand upon the petition, and the ac-
tion was dismissed. Motion for a new trial was overruled;
hence, this appeal.

The plaintiffs (appellants) contend that the court erred
in holding that the petition and the answer of the state,
joining therein, did not state a cause of action. The case
concerns the validity and effect of a course of action of Hall
county in bringing tax lien foreclosures under section 77-
2039, Comp. St. 1929, as amended. The county directed the
county attorney to foreclose the lien for all taxes where the
property had been offered for sale for three consecutiva
years and not sold for want of bidders. Sixteen of these
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actions concerned real estate within the territory of the
plaintiffs. Decrees of foreclosure were entered therein, and
on April 4, 1939, the board of supervisors adopted the fol-
lowing resolution:

“Whereas, a large number of pieces of property are being
sold for delinquent taxes under the tax foreclosure suits
heretofore commenced in the district court of Hall county,
Nebraska, and in order to prevent the property so sold from
going at an unsatisfactory figure, and to secure some re-
turn therefrom; be it resolved by the County Board of Hall
county, Nebraska:

“l. That the Finance Committee of this County Board
be and they are hereby instructed to attend said sale and
all future sales held under the present suits.

“2. That said Committee be and they are hereby author-
ized to purchase in the name of the County all property for
which there are no other bidders, said purchase being sole-
ly and exclusively on the present actions; as Trustee for all
the various different subdivisions, State, School Districts,
City and County, and not for the use and benefits of the
County alone.

“8. That said purchase shall be by the plaintiff as in pro-
tection of the first lien in the same effect as the purchase of
real estate by the mortgagee at mortgage foreclosure sale.

“4. That said Finance Committee be and they are here-
by authorized to withdraw from the sale such properties,
as shall not, in the opinion of the Finance Committee, bring
a sufficient sum.

“5. In general, said Finance Committee be and they are
hereby given full power to act in connection with said tax
foreclosure sales.”

Thereafter, and pursuant to said resolution, sales were
had, and some 1,200 pieces of property were sold to the
county within the territory of plaintiffs’ districts. The
county was the only bidder, and with few exceptions the
county bid the property in as trustee at 10 cents for each
parcel thereof. Plaintiffs were advised that the county was
purchasing the property as trustee and relied upon said ac-
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tion. The sheriff did not require the county to pay the bid
price, since it was the defendant that bought in the prop-
erty as trustee for the benefit of the persons entitled there-
to. The petition in each of the 16 cases contained a clause
that the county of Hall was the owner and holder of the
general real estate taxes and entitled to collect the same
for the use and benefit of the various governmental bodies
entitled to the same. The county waited the prescribed
two years and, through its legal representative, moved for
an order of confirmation, the motion containing the follow-
ing: That in each case the property so sold was bid in by
the county of Hall, as trustee for all collecting bodies at the
price of 10 cents for each of said bids, being materially less
than the amount in the decree of foreclosure for delinquent
taxes, and in each instance being less than the amount of
taxes levied and assessed against the premises, with inter-
est and penalties. The sales were confirmed ; sheriff’s deed
issued to Hall county, and recorded by it. The county did
not pay subsequent taxes, but charged off the same on the
books of the county treasurer, acting on the theory that it
had purchased the property as trustee for the benefit of
everybody who was entitled to a proportion of the taxes
in all respects as though the defendant trustee had itself
bid in the property in a mortgage foreclosure proceeding.
The county sold certain of these properties without paying
subsequent taxes and the amount of the bid, and refused to
pay over the proportionate share of the purchase price paid
to it which belongs to the plaintiffs and the state of Ne-
braska. The county treasurer has now in his hands a sub-
stantial amount of money, the exact amount unknown, to
plaintiffs, received from the sales. The county claims the
money as its own and disclaims any right of the plaintiffs
and defendant state. The plaintiffs plead estoppel substan-
tially as follows:

“These plaintiffs further allege that they have relied up-
on the good faith of the county of Hall; that irrespective
of any claim that may be made now that said county of
Hall was not in a position to act as trustee, that said coun-
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ty of Hall was in truth and in fact trustee for the collection
of said taxes and in none of said instances were tax sale
certificates issued; that the proceedings were under sec-
tion 77-2039, Compiled Statutes of Nebraska for the year
1929 as amended, and that said county of Hall is not now
in a position to claim that it was not acting as an agent or
trustee, or either or both of them, for the benefit of the tax
collecting bodies, and. is estopped from denying the same
and should be compelled to act.”

The appellants’ contention is based solely on the parcels
of real estate bid in by the county, the sale being confirmed
in and subsequently sold by the county, money received by
the county and retained by it, and the county refused to
make a distribution of the proportionate share of taxes to
which each of the plaintiffs and defendant state are enti-
tled.

Asg said in Payne v. Anderson, 80 Neb. 216, 114 N. W.
148: ‘“The demurrer admits all material facts alleged in
the petition.” Allegations of a pleading must be taken as
true on demurrer thereto. Roper v. Milbourn, 93 Neb. 809,
142 N. W. 792. At this point it is well to consider section
77-2039, Comp. St. Supp. 1937. This section provides in
part as follows:

“Counties shall have a lien upon real estate within their
boundaries for all taxes due thereon to the state, county or
any subdivision thereof. After any parcel of real estate
has been offered for sale for taxes for three consecutive
years, and not sold for want of bidders, the County Com-
missioners shall make and enter an order directing the
County Attorney to foreclose the lien for all taxes then de-
linquent, in the same manner, except as herein provided,
and with like effect as if such lien were a mortgage * * *
The sale shall be conducted in the same manner as sales of
real estate upon execution, and each parcel shall be sold to
the highest bidder for cash, provided, however, that no par-
cel shall be sold for a less sum than the amount of bid plus
the costs apportioned against it to the date of sale. The
purchaser shall pay all taxes which may thereafter be lev-
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ied against the parcels purchased by him, as the same shall

fall due. * * * The owner of the fee or any person * * * may
redeem at any time within two years from the date of the
sale * * * | At any time after the expiration of two years

the court shall, on motion of the county attornsy, examine
the proceedings, and, if they are found to be correct, and if
the subsequent taxes have been paid to date, shall make and
enter an order of confirmation, and shall direct the sheriff
to make and deliver to the purchasers without: further cost
to them, a sheriff’s deed for any real estate not redeemed.
No sales shall be confirmed and no deeds shall be ordered
by the Court until all taxes accruing subsequent to the fore-
closure have been paid. The delivery of such deed shall
pass title to the purchaser free and clear of all lieng * * * ,
From the proceeds of the sale of any separate parcel the
costs * * * ghall first be paid. The balance thereof, or so
much as is necessary, shall be paid to the governmental
subdivisions entitled thereto in discharge of their claims.
* * % If the proceeds are insufficient to pay the costs and
taxes, the amount remaining shall be prorated among the
governmental subdivisions.”

The judicial history of section 77-2039, Comp. St. Supp.
1937, is portrayed by the following cases. Prior to 1903
there was no provision of our statute analogous to said sec-
tion. It first appears as section 231, ch. 73, Laws 1903.
The reason for its passage is apparent in the holding in
Logan County v. Carnahan, 66 Neb. 685, 92 N. W. 934,
which was adopted in 1902. The court held: “As the law
now stands, no action for the foreclosure of a tax lien can
be maintained, unless based upon a tax deed or tax sale cer-
tificate.”” Consequently what is now section 77-2039 was
passed by the legislature in 1903.

In the case of Commerial Savings & Loan Ass'n v. Pyr-
amid Realty Co., 121 Neb. 493, 237 N. W. 575, section 77-
2039, supra, was held to be constitutional and also held to
be an act complete in itself. In the opinion it was said
(p. 500) : ““This act, section 77-2039, Comp. St. 1929, pro-
vides the only complete, independent method far the fore-
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closure of delinquent tax liens by a county in case no ad-
ministrative sale has been had prior thereto. Foreclosure
of tax certificates purchased by counties or by individuals
are conducted under sections 77-2041 to 77-2047, Comp. St.
1929, and should not be confused in any way with the pro-

cedure (as set forth in section 77-2039, supra).” '

In City of Plattsmouth v. Hazzard, 132 Neb. 284, 271 N.
W. 801, this court held: “The redemption from a tax lien
foreclosure by the city under section 77-2039, Comp. St.
1929, cannot be made by paying the amount of the bid, but
may be made only by paying the full amount of the taxes
due with interest. Const. art. 8, sec. 4.”” See, also, Com-
~ mercial Savings & Loan Ass’'n v. Pyramid Realty Co., supra.
In City of Plattsmouth v. Hazzard, supra, the .court said
that “the city stands in the place of the county and is a
trustee for the other governmental subdivisions for the en-
forcement of the payment of the tax.” Citing County of
Lancaster v. Trimble, 34 Neb. 7562, 52 N, W. 711. The lat-
ter case used the language that the county was a trustee
for the benefit of the other subdivisions of government for
the payment of the tax, in a tax certificate foreclosure.

In City of Plattsmouth v. Hazzard, supra, the court may
have applied the wrong section of the statute. It properly
interpreted the provisions of section 77-2039, supra. In
this connection see Lincoln County v. Shuman, 138 Neb. 84,
292 N. W. 30. In Dawson County v. Whaley, 134 Neb. 509,
279 N. W. 164, the court said (p. 516) : “It appears to the
court that section 77-2039, Comp. St. Supp. 1937, is unam-
biguous. It is complete, and does not omit any necessary
provision.” The opinion quoted from the case of Gibson v.
Peterson, 118 Neb. 218, 224 N, W. 272, a case involving tax
sale certificates, and evidently adopting the construction of
the statute with reference to tax sale certificates and ap-
plying it to section 77-2039, supra. In the Gibson case it
was stated: “Where the language of a statute is clear and
unambiguous it should be given effect according to its plain
terms.” In Lincoln County v. Shuman, supra, the tax sale
certificate foreclosed was exclusively within the provisions
of sections 77-2040 and 77-2041, Comp. St. 1929,
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Without repeating the provisions of section 77-2039, su-
pra, it is clear that the county is obligated to foreclose tax
liens and account to other subdivisions of government for
their pro rata share of taxes and make distribution accord-
ingly. It is likewise required by its legal representative to
institute the proper proceedings in foreclosure and to make
presentation, on motion, to the court for confirmation of
sales of real estate, as contemplated by said section. True,
the statute makes the county trustee, but does not provide,
nor can it be implied, that the county is privileged to go be-
yond the confines of the statute in endeavoring to protect
itself, or the other subdivisions of government. The sec-
tion does not provide for the county to bid a nominal sum
in the event the real estate is not sold to other bidders. The
act is specific with reference to subsequent taxes and that
they must be paid. There is no provision of the act author-
izing any officer to clear the tax books of subsequent taxes,
or to waive the payment of costs in favor of the county.
The act does not warrant or permit of the procedure fol-
lowed by the county. If such construction be harsh, then
the subject-matter involved must be addressed to the legis-
lature and not to the court. Suffice it to say, the county,
by and through its officers, in so bidding for the real estate
under section 77-2039, Comp. St. Supp. 1937, acted beyond
its authority and the scope thereof, and its acts in so doing
are void.

According to the authorities heretofore cited, the county
was trustee for other subdivisions of government for en-
forcement of payment of the tax. Regardless of the void
acts on the part of the county and its officers, the result is
that the county is in the following position: It owns cer-
tain parcels of real estate which it bid in and which were
subsequently confirmed in it, sheriff’s deed made, delivered
and recorded. No objections were made to confirmation,
and subsequently parcels of real estate were sold by the
county, and the purchasers paid the county, the county re-
taining the proceeds therefrom and disclaiming that in any
event it should be obligated to make distribution pro +ata
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of the sum so held by it to the plaintiffs and the defendant
state. Under the provisions of section 26-104, Comp. St.
1929, “Each county shall have power: First. To purchase
and hold the real and personal estate necessary for the use
of the county, and to purchase and hold for the benefit of
the county, real estate sold by virtue of judicial proceedings
in which the county is plaintiff or is interested.” The rea-
son for section 26-104, supra, is obvious. Counties are not
permitted to indulge in the real estate business on a com-
petitive basis in sales or upkeep.

Equity and good conscience will intervene in a case pre-
senting such a factual situation as in the instant case. The
county, simply because it is a creature of statute and pos-
sessing only the powers and authority with which its cre-
ator endowed it, stands in no different relation to those to
whom it does an injustice than do individuals. It has a
moral and equitable status to maintain.

In Pimental v. City of San Francisco, 21 Cal. 351, 361,
the court said: “The city is not exempted from the com-
mon obligation to do justice, which binds individuals. Such
obligation rests upon all persons, whether natural or arti-
ficial. If the city obtain the money of another by mistake,
or without authority of law, it is her duty to refund it,
from this general obligation.” See, also, Lincoln Land Co.
v. Village of Grant, 57 Neb. 70, 77 N. W. 349, quoting from
the California case.

In Logan County Nat. Bank v. Townsend, 139 U. S. 67,
11 S. Ct. 496, it was said (p. 75): *“ ‘The obligation to do
justice,” this court said in Marsh v. Fulton County, 10 Wall.
676, 684, ‘rests upon all persons, natural and artificial, and
if a county obtains the money or property of others with-
out authority, the law, independently of any statute, will
compel restitution or compensation.””

The petition pleads estoppel. With reference thereto it
is said in 10 R. C. L. 688, sec. 19, that, “While the attempt-
ed definitions of such an estoppel are numerous, few of
them can be considered satisfactory, for the reason that an
equitable estoppel rests largely on the facts and circum-
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stances of the particular case, and consequently any at
tempted definition usually amounts to no more than a dec-
laration of an estoppel under those facts and circum-
stances.” And in 31 C. J. S. 193, sec. 3, it is said: “It is
commonly stated in many decisions that estoppels are odi-
ous and are not favored in law because they exclude the
truth. Nevertheless, the wisdom and justice of the princi-
ple of estoppel, especially estoppel in pais, * * * are gener-
ally recognized, the view being founded on principles of
equity, morality, and justice, and in accord with good con-
science, honesty, and reason; and, as such, the doctrine sub-
serves its true purpose as a plain, practical, fair and nec-
essary rule of law.”

Estoppel applies to controversies between public bodies.
As said in State v. Haid, 328 Mo. 739, 747, 41 S. W. (2d)
806: “As to the applicability of equitable estoppel to con-
troversies between public bodies, the Court of Appeals
properly said: ‘As a usual thing, the doctrine of equitable
estoppel cannot be invoked against a municipal or public
corporation as to the exercise of governmental functions,
but yet exceptions are to be made and where right and jus-
tice demand it, the doctrine will be held to apply, particu-
larly where, as is true here, the controversy is between one
class of the public as against another class.””

In 31 C. J. S. 416, sec. 141, it is said that estoppel may
exist where the controversy is between two or more public
agencies; citing State v. Haid, supra.

This court in the case of State v. Lincoln Street R. Co.,
80 Neb. 333, 114 N. W. 422, held that the “state, like indi-
viduals, may be estopped by its acts or laches.” And in
State v. Mcllravy, 105 Neb. 651, 181 N. W, 554, the court
held: “The doctrine of estoppel in pais has application to
municipal corporations, and city councils or public author-
ities will be estopped or not as justice and right may re-
quire.” In the opinion the court said (p. 657): “The
doctrine of estoppel in pais is applicable, and simply used
to promote justice, equity and fair dealing between the par-
ties involved. It resolves itself into a question of justice
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and equity to prohibit fraud and inequity, and as a general
rule, when equitable estoppel is once established by the ev-
idence or the facts in a case, it operates as effectively as a
deed or record. It is the law that estoppel is commensurate
with the thing represented and operates to put the party
entitled to its benefits in the same position as if the thing
represented were true. It is a fundamental part of the doc-
trine of equitakble estoppel that the estoppel extends only so
far as may be necessary to protect from loss the party en-
titled to assail it.”

In applying the doctrine of estoppel, it is quite apparent
that it may be applied in a controversy between two or
more public agencies. Such is this controversy. Definite-
ly, it may be applied where the state, county or city or any
other government agency is involved. The purpose of the
doctrine has been heretofore set out. “It is based on the
grounds of public policy and good faith, and is interposed
to prevent injury, fraud, injustice, and inequitable conse-
quences by denying to a person the right to repudiate his
acts, admissions, or representations, when they have been
relied on by persons to whom they were directed and whose
conduct they were intended to and did influence.” 31 C. J.
S. 248, sec. 63.

As previously stated, and as shown by the authorities,
the factual situation in each and every case and the circum-
stances surrounding it are so distinctively different that,
out of numerous definitions, not a single one would apply
in all cases wherein the question of estoppel is raised, but,
as pointed out, where the circumstances are such that a
grave injustice or inequity or fraud would be perpetrated
by failing to apply the doctrine, as appears in the instant
case, then it may be applied.

In the case at bar the county, through its proper legal
representative, moved the court to confirm in it the sales
of certain parcels of real estate. There was no objection
thereto; the sales were confirmed; the county became the
title holder by virtue of the sheriff’s deed to it. This case
does not involve the question of title to such real estate as
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between litigants; what it does involve is reflected by the
following: The county sold part of the real estate con-
firmed in it, obtained the money therefor, seeks to keep it
under the contention heretofore set out, and refuses to make
proportionate distribution thereof to the plaintiffs and de-
fendant state. For such purpose the county is trustee. The
money is the subject-matter. It cannot unjustly enrich it-
self and then object to making distribution that is specifi-
cally stated in the statute.

In this connection, the petition states a cause of action,
and the demurrer should have been overruled. It was not
the duty of the subdivisions of government here involved
to ascertain the power and authority which the county had
in the premises, in proceeding as it did, and the instant
case presents a different legal conception than do cases such
as Garfield County v. Pearl, 138 Neb. 810, 295 N. W. 820.

REVERSED.

ScoTTS BLUFF COUNTY, APPELLEE, V. OWEN A. FRANK ET
AL., APPELLANTS.
7 N. W. (2d) 625

FILED JANUARY 15, 1943. No. 31492.

1. Taxation. The listing of real property on the assessment rec-
ords and tax lists in the name of a person not the owner does
not render the tax void if the property be otherwise sufficiently

described.

2. It will not be assumed that county officials intended to
omit any taxable real estate from the assessment records and
tax lists.

3. The legislature has directed that irregularities, infor-

malities or omissions in describing real property on the assess-
ment records and tax lists shall not in any manner invalidate
the tax nor invalidate the sale of the same by the county treas-
urer for delinquent taxes, if the description is sufficiently defi-
nite to enable the county treasurer, or other officer, or other
person interested to determine what property is meant or in-
tended by the description.
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APPEAL from the district court for Scotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. Affirmed.

Morrow & Miller, for appellants,
Jack L. Raymond and Frank Glebe, contra.

Heard before SiMmmoNs, C. J., ROSE, EBERLY, PAINL
CARTER, MESSMORE and YEAGER, JJ.

SiMMONS, C. J.

The question presented here is whether or not the de-
scription on the assessment records and tax lists is sufficient
to sustain the tax sale certificate and to identify the prop-
erty against which plaintiff proceeds. The trial court held
that it was. Defendants appeal. We affirm the judgment.

The question arises out of the following situation. On
March 30, 1894, United States patent was issued to Loren-
zo S. DeMott for the northwest quarter (NW14) of section
24, township 22, range 55. The Winter Creek canal went
generally across the northeast corner of the quarter-sec-
tion, dividing it so that some 8.41 acres were above and
150.4 acres were below the canal. Title to that part of the
quarter-section below the canal passed to Clifton R. De-
Mott. He, on May 31, 1906, conveyed an undivided one-
half interest in it to William Frank. On February 23, 1916,
DeMott conveyed the other one-half interest to William
Frank. On February 23, 1925, William Frank conveyed it
to Owen Frank, who thereafter continued to own all of it,
except three parcels totaling 18.88 acres which were con-
veyed by him to other parties in 1938 and 1939.

The question presented arises because the officials, for
some years, carried the ownership of the land below the
canal under two names, equal acreage, and unequal values,
when in fact the land was owned entirely by one party, and
the entire acreage so owned was liable to assessment and
taxation as one unit under the name of one owner.

The assessment record for the years 1919 to 1929 carried
the assessments on the quarter-section substantially as il-
lustrated by the 1920 record as follows:
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Description Total Assessed
Name of Owner Pt.of Sec. Sec. Twp. R. Acres Value
DeMott, L. S. Pt.NWl, 24 22 55 752 1960
Frank, William Pt.NW1, 24 22 55 752 3061
Shiels, Thomas Pt.NW14, 24 22 55 82/5 272

The description and acreage remained constant through
the years. The value of each tract was different for each
year and different as to each tract each year. An interlin-
eation was made on the assessment record for 1925 chang-
ing the name William to “Owen” and thereafter a similar
entry was carried as “Owen Frank” owner “Pt. N. W. 14.”
Also the name L. S. DeMott was lined out on the assess-
ment records for 1926 to 1929 and “Owen Frank” written
in. When these interlineations were made is not material
to our determination here.

From 1930 to 1932 the assessment records listed in du-
plicate entries Owen Frank “Pt. N. W. 14,” ete., “75.2”
acres followed by a bracket with a single valuation for the
two entries. Beginning with 1933 the assessment record
lists Owen Frank “Pt. N. W. 14,” etc., 150.4 acres. The
tax lists for those years were made up as to name of owner
and description substantially the same as the assessment
records.

The record shows that Owen Frank paid, at separate
times, the taxes for 1927 and 1928 and that separate treas-
urer’s receipts were issued. The taxes on the three parcels
sold in 1938 and 1939 were segregated and paid.

In 1937 notice of tax sale was made wherein this land
was described as “Pt. N. W. 14, 24-22-55.” The county
treasurer issued a certificate of tax sale wherein this land
was described as “Pt. N. W. 14, Sec. 24, Twp. 22, Range 55,
acres 150.4.”

The plaintiff brought this action alleging the levying of
the taxes against “All that part of the Northwest Quarter
of Section 24, Township 22 North, Range 55 West of the
Sixth Principal Meridian lying south of the Winter Creek
Canal;” that it had purchased the real estate from the coun-
ty treasurer at private sale, had been issued tax sale certifi-



VoL. 142] JANUARY TERM, 1943 701

Scotts Bluff County v. Frank

cate therefor; the accrual of subsequent taxes; that the
county was the owner of all the tax liens. Plaintiff prayed
for an accounting of the amount due upon the tax sale cer-
tificate and for subsequent taxes and for foreclosure on that
part of the land included in the above description less the
three tracts sold.

Defendants answered admitting ownership of the land
described in the petition, and deny generally as to allega-
tions material here. By way of cross-petition defendants
plead, among others, the facts herein recited, alleged that
it is impossible to ascertain the land from the description
contained in the assessment records and tax lists, that they
are so indefinite and uncertain as to be meaningless and ab-
solutely void and that the tax sale certificate is void; that
claim of the plaintiff that the purported descriptions cov-
ered defendants’ land cast a cloud upon defendants’ title.
Defendants pray that the petition be dismissed, that the al-
leged assessments, taxes, and certificate be declared void,
and that their title be quieted as against the same and as
against claims of the plaintiff.

The trial court found for the plaintiff and entered decree
for the amount found due, together with attorney’s fees
and costs.

Defendants here contend that the description appearing
upon the assessment rolls and tax lists for the years 1919
to 1929, inclusive, was not sufficient to identify the property
described in the petition or any part thereof, and that the
taxes alleged to have been assessed against the property
for those years are void. They further contend that the
validity of the assessments of the property for 1930, 1931
and 1932 “in two unidentifiable parts of 75.2 acres each
connected by a bracket with a single valuation * * * is at
least debatable.”

Section 77-2034. Comp. St. 1929, provides: “No sale of
real property for taxes shall be void or voidable on account
of the same having been assessed in any other name than
that of the rightful owner, if the property be in other
respects sufficiently described.” See Grant v. Bartholomeuw,
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57 Neb. 673, 78 N. W. 314, and Carman v. Harris, 61 Neb.
635, 85 N. W. 848. So here the fact that the property was
assessed in part in the name of DeMott does not render the
sale void or voidable “if the property be in other respects
,sufficiently described.” In the light of the statute the de-
scription of the property in the various assessment records
and tax lists must be considered as though at all times the
name Frank had been used where DeMott was used. Was
the property sufficiently described?

Defendants in their brief state it “is therefore reason-
able to suppose that the description opposite the name
Thomas Shiels was intended to describe the land in said
quarter-section above said canal,” and that “the purported
descriptions set opposite the names L. S. DeMott and Wil-
liam Frank referred to land below said canal.”

It is stipulated that for the years mentioned these assess-
ments are all that were made against land in the quarter-
section involved. It will not be assumed that the assessor
intended to omit any of the land from assessment. It is
clear then that the assessor intended that “Pt. N, W. 14"
assessed following the name of Mr. Shiels relates to the
land above the canal, and not involved here. It is also clear
that he intended that “Pt. N. W. 14” assessed following the
name DeMott and “Pt. N. W. 14" following the name Frank
should together constitute the balance of the quarter-sec-
tion.

The description is not void because of the use of initials,
letters or abbreviations in describing the land. City of
Scottsbluff v. Kennedy, 141 Neb, 728, 4 N. W. (2d) 878.

Defendants argue that the land was not sufficiently de-
scribed because there is no way that any one can segregate
that part assessed following the name of Frank from that
part assessed following the name DeMott; that there are
no defined boundaries; and no data by which either tract
may be located.

The fallacy of defendants’ argument lies in the fact that
to sustain it they must rely on an ownership of part of this
land by DeMott, and an inability to separate DeMott’s in-
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terest from Frank’s; where in fact DeMott had no interest
in the land and there were no different interests to segre-
gate, as there was at all times here involved but one inter-
est.

This is a matter of simple arithmetic. If the two “Pt.
N. W. 14”’s are added together the total of the land below
the canal owned by Frank is described. If 75.2 acres and
75.2 acres are added together the total of that acreage is
shown. If the two assessed values are dadded together the
total assessed valuation is had and if the two tax items are
added together the total tax is determined.

Are these taxes void because of the fact that this addi-
tion was not actually done on the assessment records and
tax lists, or was not done before those lists were made up
and because of the fact that the totals were not used? We
do not think so.

Section 77-2036, Comp. St. 1929, provides: “Irregulari-
ties in making or equalizing assessments, or in making the
returns thereof, shall not invalidate the sale of any real es-
tate when sold by the county treasurer for delinquent taxes
due thereon, nor in any manner invalidate the tax levied on
any property or charged against any person.” The legis-
lature did not leave it to the courts to determine what it
meant by “irregularities” in the above section. It pro-
vided in section 77-2037, Comp. St. 1929: “The following
defeets, omissions and circumstances occurring in the as-
sessment of any property for taxation, or in the levy of
taxes, or elsewhere in the course of the proceedings from
and including the assessment and to and including the exe-
cution and delivery of the deed of the property sold for tax-
es, shall be taken and deemed to be mere irregularities with-
in the meaning of the preceding section, * * * any irregu-
larity, informality or omission in any such assessment book,
tax collector’s book, or other record of any real or personal
property assessed for taxation, or upon which any tax is
levied, or which may be sold for taxes, provided such de-
scription be sufficiently definite to enable the county treas-
urer or other officer, or any person interested, to determine
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what property is meant or intended by the description, and
in such case a defective or indefinite description on the as-
sessment or treasurer’s book, or in any notice or advertise-
ment may be made definite by the treasurer in the deed by
which he may convey such property, if sold for taxes, by
conveying by proper and definite description the property
so defectively or indefinitely described.”

The applicable test here established is: Was the deserip-
tion “sufficiently definite to enable the county treasurer or
other officer, or any person interested, to determine what
property is meant or intended by the description?’ The
tests are listed by the use of the disjunctive “or.” But with-
out regard to that the test is answered affirmatively by the
fact that both the county treasurer and the person most in-
terested, to wit, the owner, Owen Frank, were, when h2
paid the taxes for 1927 and 1928, both able to determine
the property meant and intended by the description. We
do not think that it may be held that Mr. Frank paid those
taxes on two separate years without being able to and with-
out having determined, from the records here assailed, that
they were properly assessed against his property by proper
and adequate description, so meant and so intended.

The case of Spiech v. Tierney, 56 Neb. 514, 76 N. W.
1090, supports this conclusion. There lots 6 and 7 were
originally all owned by the Tierneys. The south 80 feet of
the lots were conveyed to a railroad company. Thereafter
the lots were listed under the description “parts of lots 6
and 7.” It was contended that the tax was void “because
it cannot be determined with certainty which part of the
lots were assessed and taxed.” There it was pointed out
that the parts of lots 6 and 7 remaining, after the convey-
ance, were the only parts that, as to the Tierneys, were to
be entered on the assessment rolls and valued for taxation.
The Tierneys owned those remaining parts. It was held
that “the public records afforded, at all times, pretty con-
clusive evidence of the identity of the land against which.
the efforts of the taxing authorities were directed.” So
here the public records show that the efforts of the taxing
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authorities were directed against the land, and all of the
land, lying south of the canal and owned exclusively by Mr.
Frank., No other land was included, and no land owned by
the Franks in that quarter-section was excluded. The pay-
ment of the tax for two years also establishes that Mr.
Frank was not “misled” by the description. We have re-
cently said: ‘A description of real estate is sufficient to
sustain a tax if it does not mislead, and identifies or desig-
nates with reasonable certainty the property intended to be
taxed.” City of Scottsbluff v. Kennedy, supra. Defend-
ants, however, contend that a succeeding part of the deci-
sion is applicable. It was also shown that the Tierneys
owned all of lot 5 and it was all subject to taxation. The
assessment was carried under the description of ‘“Part of
Lot 5. It was held that the tax was void, because it could
not be determined which part of the property was charged
with the tax. But here all of the property below the canal
was owned by Mr. Frank, no part of it was omitted from
the description, all of it was subject to taxation and all of
it was taxed. See, also, Concordia Loan & Trust Co. v. Van
Camp, 2 Neb. (Unof.) 633, 89 N, W. 744,

Decisions from other jurisdictions are not persuasive as
against clearly expressed legislation to the effect that irreg-
ularities of this kind shall not be used by an owner as an
implement with which he may lift the tax burdens from his
property and thereby escape payment of its determined
share of the expenses of government,

This conclusion as to the 1919 to 1929 taxes disposes also
of the contention with reference to the subsequent taxes.
The decree of the trial court is

AFFIRMED.
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DANIEL M. O’DONNELL, APPELLANT, V. ELMA A. O’DoN-
NELL, APPELLEE.
7 N. W. (2d) 647

FILED JANUARY 15, 1943. No. 31520.

1. Divorce. Demand for physical examination of a party should be
made before the commencement of a trial, so that the proceed-
ings may not be delayed thereby.

If a demand for physical examination of a party is
first made during the trial, it is addressed to the sound discre-
tion of the trial court, and unless such discretion has been
abused the denial thereof will not constitute reversible error.
Section 20-1206, Comp. St. 1929, on privileged com-
munications forbids any physician or surgeon giving testimony
in relation to confidential matters entrusted to him by his pa-
tient in his professional capacity. This law would also apply to
the hospital records made by a physician or surgeon, or under
his direction.

ArLiMoNY. “In fixing the amount of alimony, the court

will take into consideration the estate of each party at the time

of marriage, their respective contributions since marriage as well
as the duration of the marriage, and the conduct of each party

leading up to the divoree.” Phillips v. Phillips, 135 Neb. 313,

281 N. W. 22.

APPEAL from the district court for Gage county: STAN-
LEY BARTOS, JUDGE. Affirmed as modified.

Hubka & Hubka, for appellant.
Jack & Vette, contra.

Heard before SiMMmoNs, C. J., RoSE, EBERLY, PAINE,
CARTER and YEAGER, JJ.

PAINE, J.

This is a divorce action, in which the court granted a di-
vorce to the wife upon her cross-petition, with alimony of
$4,000 and attorney’s fees of $200. Husband appeals.

In his amended petition plaintiff alleged that he and the
defendant were married February 27, 1939, and are resi-
dents of Wymore; that no children have been born to the
union; that plaintiff has at all times conducted himself as
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a true and faithful husband, but that defendant has been
guilty of gross mental cruelty towards plaintiff, as follows:
That within two weeks after they were married defendant
left the home of plaintiff and went to her home, and that
since that time she has lived for much of the time at her
own home, refusing to live with plaintiff, notwithstanding
the fact that plaintiff had a good home in which he wanted
her to live, and thereafter bought another home and of-
fered to furnish it, but in which she refused to live and
chose to rent so that she might collect the rents therefrom.

The petition further states that there is to the credit of
plaintiff and defendant jointly in the State Savings & Loan
Association of Beatrice an account of $1,163.40, with right
of survivorship; that said money was actually earned by
plaintiff, and he asks the court to decree the same to be the
money of plaintiff. In addition, there stands of record in
the names of plaintiff and defendant a lot in the city of Wy-
more, which property was actually bought and paid for by
plaintiff. Plaintiff prays for an absolute divorce, that the
account in the State Savings & Loan Association of Beat-
rice and the real estate in Wymore be decreed as the sole
property of plaintiff.

The defendant in her answer admitted the marriage, and
that about October, 1940, plaintiff and defendant resided
at a hotel in Fairmont ; charged that plaintiff had for a long
time acted without love or affection towards defendant; ad-
mitted the account in the State Savings & Loan Associa-
tion of Beatrice of $1,163.40, which money was the result
of the savings made by defendant; that the lot in Wymore,
standing of record in the names of plaintiff and defendant,
was purchased with savings made by defendant, and de-
fendant denies each and every allegation set out in the
amended petition not specifically admitted.

Defendant admits that much of the time since her mar-
riage to plaintiff has been spent at the residence of her par-
ents, but that such arrangement did not arise from her
choice, but because plaintiff failed to furnish her a home:
that when plaintiff and defendant were married plaintiff
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was stationed at Nebraska City and did not desire to es-
tablish a residence there, and for several months defendant
spent part of the time at the home of plaintiff’s mother,
and went with her to Nebraska City as often as possible to
see the plaintiff; that about July 4, 1939, they established
a residence at Edgar, and resided there until about March
1, 1940, with the exception of a period of about three weeks;
then the plaintiff, a locomotive fireman, was transferred to
Wymore, and for about a month defendant spent a part of
the time in the home of plaintiff’s mother and a part of the
time at her parents’ home. After that plaintiff was trans-
ferred to Fairmont, and until October, 1940, plaintiff pro-
vided no home whatever for defendant, but in the beginning
of said period would occasionally come to Wymore and take
her and leave her at her parents’ home, and the only oppor-
tunity defendant had to see the plaintiff then was when she
would get a chance to go with plaintiff’s mother to Fair-
mont, and before long plaintiff’s mother made trips to Fair-
mont without giving defendant any chance to go along.
The automobile which plaintiff’s mother used was one pur-
chased by plaintiff but licensed in the name of his mother.
Plaintiff carried life insurance with his mother named as
beneficiary, and declined to change any of said insurance
to name defendant.

About the first week in October defendant went by train
to Fairmont, out of which town plaintiff was working, but
plaintiff failed to provide any place for them to live at
Fairmont, and defendant obtained employment at the hotel
where he was staying, paying part of the room rent and
for all of her own board, and this continued until early in
"April, 1941, when plaintiff was transferred again to Wy-
more, and shortly thereafter to Table Rock, and plaintiff
took defendant to her parents’ home and left her there, and
has never offered to provide a home for her since that time,
although repeatedly requested to do so.

The defendant alleges that she has conducted herself to-
ward plaintiff as a faithful, chaste and obedient wife, but
plaintiff has been guilty of extreme cruelty toward defend-
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ant in that he has failed to provide a home for her. De-
fendant alleges that, in addition to the real estate herein-
before mentioned, which is of the approximate value of
$1,200, plaintiff is the owner of a quarter-section of land
in Gage county, Nebraska, and of 80 acres of land in Wash-
ington county, Kansas, and although the two tracts appear
of record in the name of plaintiff’s mother the fact is that
said real estate is the property of plaintiff, was acquired
and paid for by him, and reconveyance deeds from his moth-
er to him have been made and delivered, and said tracts of
real estate are of the fair value of at least $16,000,

Defendant claims-that, aside from her interest in the lot
and residence at Wymore and in the State Savings & Loan
Association account, she has no other property of her own,
that she has no trade or profession and is dependent upon
the charity of her parents for support; that plaintiff is 42 .
years of age, in good health, and earning approximately
$200 a month. Defendant asks for separate maintenance,
and in the alternative that she be granted a decree of d1-
vorce and reasonable alimony.

Plaintiff’s reply denied all of the charges of extreme cru-
elty, and denied that he has any right, title or interest
in the real estate described in defendant’s answer, which
stands in the name of his mother, all of which was told to
defendant prior to their marriage.

The court dismissed the amended petition of plaintiff, and
granted an absolute decree of divorce to defendant, with
permanent alimony in the sum of $4,000, which plaintiff
is directed to pay as follows: The amount in the joint ac-
count in the State Savings & Loan Association of Beatrice
to be assigned in writing by plaintiff to defendant concux-
rently with defendant executing and delivering a quitclaim
deed to plaintiff for lot 4, block 12, Wymore’s Addition to
the city of Wymore. It was decreed that the balance of the
alimony, or $2,836.60, should be paid as follows: $900 on
on the 1st day of October in 1942, 1943 and 1944, and
$136.60 on the 1st day of October, 1945, said instalments
not to draw interest until after maturity, The court also



710 NEBRASKA REPORTS [VoL. 142
. O’Donnell v. O’Donnell

decreed, in addition to the payment of $50 already made, an
additional sum of $150 as attorney’s fee to defendant, to-
gether with costs.

In the bill of exceptions, of some 300 pages and many ex-
hibits, nearly every allegation of the pleadings is contested.
However, this opinion will be confined to the two main
propositions,—first, that the court erred in refusing to or-
der the defendant to submit herself to a physical examina-
tion, and, second, that the alimony awarded is excessive.

During the progress of the trial, plaintiff demanded that
defendant submit to physical examination, as follows: “Mr.
Hubka: At this time I want the record to show that the
plaintiff makes request that this defendant submit herself
for examination. * * * I think the evidence will prove * * *
she will not be able to bear children.”

Before the court ruled on a renewal of this request, he
asked leave to cross-examine the plaintiff, who thereupon
was recalled to the stand, and in answer to questions by the
court he stated that there was no physical impediment or
hindrance to his having intercourse with his wife.

Thereupon, the court denied the request on the grounds,
first, that it had been made during the trial, and, second, in
view of the fact that it is but one element of cruelty, the
defendant need not submit herself to a physical examina-
tion. :

This court has held that, where the request for a physi-
cal examination is first made during the progress of the tri-
al, it is addressed to the sound discretion of the trial court,
for there is no absolute right to such an examination, and
a denial of such request is not prejudicial unless the ruling
indicates an abuse of discretion on the part of the court.
See Ziskovsky v. Miller, 120 Neb. 255, 231 N. W. 809.

“It is plain that whether the court should stop the prog-
ress of a trial for the purpose of ordering a physical exam-
ination, especially when no reason is shown why the appli-
cation was not sooner made, is a matter which rests in the
sound legal discretion of the trial court, and unless such
discretion has been abused, the action of the court will not
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constitute reversible error.” O’Brien v. Sullivan, 107 Neb.
512, 186 N, W. 532. See, also, Stuart v. Havens, 17 Neb.
211, 22 N, W. 419; City of Chadron v. Glover, 43 Neb. 732,
62 N. W. 62.

In our opinion, there was no prejudicial error in refus-
ing the request for a physical examination in the instant
case.

We will now consider the question of the refusal to al-
low the introduction of the hospital chart in evidence.

Section 20-1206, Comp. St. 1929, on Privileged Commu-
nications, forbids any physician to give testimony of con-
fidential matters entrusted to him in his professional ca-
pacity, and this has been held to include nurses’ and hos-
pital records.

In the case at bar, Reverend J. G. Kitzelman was called
as a witness, and stated that he was general superintend-
ent of the Lutheran Hospital in Beatrice, and that he had
searched the hospital records and found a chart relating to
the operation of the defendant, Elma Hughes, under date
of March 20, 1935, which was prior to her marriage. He
testified to the date of her admission and the date of the
operation, and that he was acquainted with the signature
at the bottom of the record, and that it was made by Dr.
J. M. Moritz, and the plaintiff then offered as exhibit No.
6 such chart or operative record.

The objection of defendant was that it was a privileged
communication or record, and making it public was object-
ed to by her, and for the further reason that it was not
made under oath of the party who made it. The court in
making the ruling stated that the doctor himself would be
disqualified to testify if he had been called as a witness, and
that, if the doctor was disqualified, certainly any record
kept by the doctor or the hospital would not be adm1551b1
and the objection was sustained.

We recognize that the admission of hospital charts was
approved by this court in Willis v. Order of Railroad Te-
legraphers, 139 Neb. 46, 296 N. W, 443, where we held that
the official charts and records kept in the regular course of



712 NEBRASKA REPORTS fVoL. 142
O’Donnell v. O’Donnell

business in a hospital are admissible in evidence when a
proper foundation has been laid. In an examination of that
case it appears that both the insured and his widow had
waived all objections of their privilege and consented to the
testimony of any physician being received, or the admis-
sion of any hospital records, and under these written waiv-
ers this court held that the district court was right in ad-
mitting the hospital charts and records when such a foun-
dation had first been laid. An exhaustive annotation in 120
A. L. R. 1124, presents every phase of this question, with
abundant citation of authorities. Under the evidence in
this case, there was no error in the court refusing to re-
ceive in evidence the operative chart of the hospital.

We will now consider the error alleged that the alimony
awarded the wife is greatly excessive. The plaintiff insists
that the wife brought nothing whatever into the marriage
except some clothes. He brought all the rest. The defend-
ant was 30 years old when she was married and he was 39
years old. He was a locomotive fireman on the Chicago,
Burlington & Quincy railroad, making his headquarters at
Wymore, but he was running out of Nebraska City at the
time of their marriage, and he drove back every week-end
to Wymore. He turned over to her all the pay checks that
he received, and she did all the banking business for the
two of them. ‘

There is no dispute that at the time of the divorce the
parties had $1,163.40 in a building and loan association,
had a house in Wymore, worth $1,200, purchased in 1941,
two bank accounts of $449.04, a mortgage debt with $115
due plaintiff, and that defendant had $100 in a personal ac-
count. Some of these items were in their joint names. All
were considered by the trial court, along with the fact that
the wife had no property or means of support, while the
husband was a fireman on the Burlington railroad, making
$200 a month on the average.

The plaintiff and his mother denied upon the witness-
stand that he owns the two farms, the titles of which
stand of record in the name of his mother, who testifies as
to how she acquired each of the two farms.
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The defendant testified that time after time, when she
was keeping company with him, he took her to see the two
farms, and said they were his own, although they stood in
his mother’s name, and he had deeds to them from his moth-
er. He told her when courting her that the two farms were
his life’s savings, and all he had to do was to put the deeds
from his mother on record.

The mother had always had free transportation on the
Burlington, and at one time an official wrote him about his
mother’s financial condition, and it appears that he wrote
out a statement, which plaintiff claims was never mailed,
but which his wife found. This exhibit No. 1 was a letter,
which plaintiff admitted was in his own handwriting. It
reads: “In reply to your letter requesting further state-
ment of facts regarding my mother obtaining transporta-
tion I wish to state that I have taken care of mother for
23 years past, and have been her only support. My father
died in 1920 leaving her a home but no means of livekood.
She at that time could not have kept up the taxes on her
home. * * * I managed to acquire some property, * * * and
to insure her against poverty in old age. 1 placed this
property in her name. However I manage and supervise
this property and the income reverts to me and I in turn
adminster to my mother in a kind and generous way. * * *
I wish to add that I possess warrantee deeds to this prop-
erty that I have in mother— name and any time I record
these deeds I gain possession of my life’s savings.”

The evidence cannot be said to have justified the trial
court in finding that these farms were owned by plaintiff,
and were probably of the value of at least $10,400. The
court is of the opinion that alimony in the sum of $2,500
is all that is warranted by the evidence.

This court said: “In fixing the amount of alimony, the
court will take into consideration the estate of each party
at the time of marriage, their respective contributions since
marriage as well as the duration of the marriage, and the
conduct of each party leading up to the divorce.” Phillips
v. Phillips, 135 Neb. 313, 281 N. W. 22,
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The decree of the trial court is therefore modified to fix
the total alimony at $2,500, payable in amounts proportion-
al thereto, as in the original decree.

AFFIRMED AS MODIFIED.

REUBEN BORDY, APPELLEE, V. STATE OF NEBRASKA ET AL.,

APPELLANTS.
7 N. W. (2d) 632

FILED JANUARY 15, 1943. No. 31502.

States. The legislature may properly waive the immunity of
the state from suit by the adoption of a resolution to that effect.
Constitutional Law. The legislature may not create liability on
the part of the state as to a part of a class. To conform with
section 18, art. III of the Constitution it must be in the form of
a statute operating uniformly on all within the class.

The attempt of the legislature to create liability on the

" part of the state for fraud by its officers or agents is ineffectual

where it appears that such liability is created only for a favored
few of a class.

~States. The state is not liable to an individual for the ‘fr.audu—

lent acts of its officers and agents unless made so by legislative
enactment.

Constitutional Law. The provision of the Constitution prohibit-
ing the taking or damaging of private property for public use
(Const. art. I, sec. 21) is self-executing and no waiver of the
immunity of the state from suit is required to bring action there-
under.

States. A suit against the state for the taking or damaging of
private property for public use must be commenced within two
years from the time the taking or damaging of the property oc-
curred. Comp. St. 1929, sec. 20-218.

Constitutional Law. Neither can the legislature properly waive
the statute of limitations in a case where it has become a bar to
the commencement of suif, unless constitutional provisions re-
quiring uniformity as to class and prohibiting the granting of
special privileges are satisfied.

Case Distinguished. Lancaster County ». State, 74 Neb. 211, 104
N. W. 187, distinguished and certain language used in the opin-
ion is disapproved.
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9. Indians. The act of congress relating to the laying out and
opening of roads across certain Indian reservations in this state
(38 U. S. St. at Large, p. 1188, ch. 161) is an act complete and
independent in itself and, on compliance therewith by the state,
the taking of the restricted lands of Indians is authorized.

APPEAL from the district court for Thurston county:
ApoLpH E. WENKE, JUDGE. Reversed and dismissed.

Walter R. Johnson, Attorney General, Herbert T. White
and Alfred D. Raun, for appellants.

Alfred A. Fiedler and Robert G. Fuhrman, contra.

Heard before SiMmMoNs, C. J., RoSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

CARTER, J.

This is a suit in equity in which plaintiff, individually
and as trustee for thirty other persons similarly situated,
petitions the court to set aside the waivers of damage and
deeds to the land used by the state in the construction of a
highway, on the ground that they were procured by the
fraud of the state and its agents. By stipulation of the par-
ties only two causes of action were tried. The trial court
found for the plaintiff and the state appeals.

The record shows that in 1931 and 1932 certain residents
of Thurston and Burt counties, being desirous of having a
state highway constructed from Decatur to Winnebago, or-
ally petitioned the state highway department to build such
a road. The department through its officers offered to build
the road if waivers of damage and deeds to the right of
way were procured without cost to the state. The waivers
and deeds were procured by interested citizens of the two
counties without cost, and the road constructed. Plaintiff
contends the persons obtaining the waivers and deeds orally
represented that the building of the highway would help lo-
cal conditions, that all persons owning land along the pro-
posed highway were donating the necessary land and waiv-
ing all claims for damages, that no person would be paid
for right of way across his lands, that the highway was not
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built where it was represented that it would be built, that
local Indian labor was to be used and that local persons
with teams were to be employed in constructing the road.
There is evidence in the record that the highway was not
built in accordance with all of the alleged representations
herein detailed. On February 23, 1939, the plaintiff pro-
cured for himself, and other landowners for whom he acts
as trustee, a resolution of the legislature waiving the sov-
ereignty of the state and authorizing the commencement
of suit in Thurston, Burt or Douglas counties, to determine
the rights of the parties. The resolution further recites:
“And the legislature intends by this resolution to make the
state of Nebraska liable to respond in damages to the per-
sons named herein for the damage to their respective prop-
erties if it appears that such property was taken without
just compensation or damages since it is alleged that said
property was obtained by the department of roads and irri-
gation of the state of Nebraska and its agents and repre-
sentatives upon the false and fraudulent misrepresenta-
tions and warranties as set forth in the preamble hereof.”
The attorney general was directed by said resolution to de-
fend any suit brought by virtue of the resolution and to
make each and every defense thereto except lachss and the
statute of limitations.

This suit was commenced on December 22, 1939, more
than two years after the waivers and deeds were executed
and the highway constructed. The district court for Thurs-
ton county, after a trial on the merits, found for plaintiff
on the two causes of action tried and the state brings the
case to this court for review.

The attorney general contends that the resolutlon of the
legislature violates constitutional legislative restraints in
that it attempts to create liability on the part of the state
to a part of a class without creating such liability for the
whole class, contrary to section 18, art. IIT of the Constitu-
tion.

" The right of the legislature to waive the immunity of the
state from suit is unquestioned. But an attempt on the
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part of the legislature to waive the immunity of the state
from liability raises an altogether different proposition, un-
less, of course, that it be in the form of a statute operating
uniformly on the whole class. This principle was clearly
announced in Cox v. State, 134 Neb. 751, 279 N. W. 482. I[f
the resolution with which we are concerned attempts to
create liability on the part of the state, in addition to the
granting of a waiver of the immunity of the state to suit,
such attempt to create liability offends against section 18,
art. III of the Constitution.

The state is not liable for the torts, misfeasance, or thu
unauthorized exercise of power by its officers or agents, un-
less such liability exists by constitutional provision or stat-
ute. Gibbons v. United States, 8 Wall. 269, 19 L. Ed. 453;
Bush v. State Highway Commission, 329 Mo. 843, 46 S. W.
(2d) 854; Davis v. State, 30 Idaho, 137, 163 Pac. 373;
James Stewart & Co. v. State, 121 Misc. 827, 201 N. Y.
Supp. 334. We find no such provision or statute imposing
liability upon the state for fraud perpetrated by its officers
or agents. And, as we have before said, such liability can-
not be created by a resolution of the legislature, although
it may be created by statute uniform as to class. We think
the resolution was ineffective to create a liability for fraud
which did not previously exist.

It is urged, however, that this suit is based on section 21,
art. I of the Constitution, which provides: ‘The property
of no person shall be taken or damaged for public use with-
out just compensation therefor.” We call attention to the
fact that this is a self-executing provision of the Constitu-
tion, which requires no resolution waiving the immunity of
the state from suit to authorize the commencement of ac-
tion. If the plaintiff had a cause of action under this con-
stitutional provision, it became unenforceable two years
after its accrual. Comp. St. 1929, sec. 20-218. It is not
disputed that the two-year period elapsed before the suit
was commenced and, in our opinion, any liability on the
part of the state which may have theretofore existed ter-
minated by operation of the statute of limitations.
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It is contended that the direction of the legislature that
the defenses of laches or the statute of limitations should
not be pleaded is effective to save plaintiff’s cause of action
from the operation of the statute. We think not. Consti-
tutional restraints upon the exercise of the legislative pow-
er are such that special privileges to the few cannot be
granted. If the legislature desired by a general statute,
uniform in its application to all within the class, to pro-
vide a different limitation period on cases arising under this
provision, a different matter would be presented. But the
legislature is prohibited from waiving the limitation period
to a few within the class and leaving it to operate on all
others in the same situation.

Plaintiff cites two cases in support of his position: Lan-
caster County v. State, 74 Neb. 211, 104 N, W. 187, and
Commonwealth Power Co. v. State, 104 Neb. 439, 177 N.
W. 745,

In the first opinion in the Lancaster County case the
court said: ‘“The statute of limitations as a defense is a
personal one, and may be waived, even if the claim has been
barred by statute.”” But on rehearing, in its epinion ap-
pearing at 74 Neb. 215, 107 N. W. 388, the court departed
from this conclusion and, as evidenced by the first para-
graph of the syllabus, held: “If one having a claim against
the state cannot prosecute the same without leave of the
legislature or one branch thereof, the statute of limitations
will not begin to run against an action on such claim until
such leave to sue the state has been given.” We agree with
the soundness of this holding. In the opinion on rehearing,
however, the court made the following statement with ref-
erence to its former opinion in the same case: “It was not
intended to pass upon the question whether the general
statute of limitations would, necessarily, be waived by the
authority given to sue the state under the resolution of the
senate, without language in the resolution which expressly
or impliedly waived that defense.” The statement shows
on its face that it was not necessary to a decision of the
case. In so far as the implication contained therein to the
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effect that the defense of the statute of limitations could be
waived by express provision in a resolution of the legisla-
ture authorizing suit is concerned, we do not think that it
correctly states the law and that part of the opinion is dis-
approved.

The Commonwealth Power Company case reaffirms the
Lancaster County case in holding that, where a claim
against the state cannot be prosecuted without leave of the
legislature, or one branch thereof, the statute of limitations
will not begin to run against an action on such claim until
such leave to sue the state has been given. We find noth-
ing in this case supporting the claim that the legislature
may waive the general statute of limitations as to a group
within a class without waiving as to all within such class.

We necessarily conclude that, if the suit at bar is based
on section 21 of article I of the Constitution, it is barred
by the statute of limitations. Comp. St. 1929, sec. 20-218.
And the attempt of the legislature to waive the statute as
to a few within the class is violative of the uniformity pro-
visions of the Constitution. Cox v. State, 134 Neb. 751, 279
N. W. 482. If the suit is based upon the fraud of the of-
ficers and agents of the state, the petition does not state a
cause of action, for the reason that liability on the part of
the state doss not exist under the constitutional and statu-
tory law of this state, the only source of legal liability ; and
for the further reason that, while the legislature has the
power to waive the state’s immunity from suit, it is pro-
hibited by constitutional provision from waiving the state’s
immunity from liability, unless such liability be established
by general law uniform in its application to all within the
class.

It appears from the record that some of the lands used
by the state in building the highway belonged to members
of the Omaha and Winnebago Indian tribes. One of the
causes of action before this court on appeal involves the
rights of Grace G. Hollowell, an Omaha Indian. It is con-
tended that Grace G. Hollowell as such lacked the capacity
to deed any part of her lands to the state. The treaty with
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the Omaha Tribe of Indians under date of March 16, 1854,
provides: “The Omahas agree that all necessary roads,
highways and railroads, which may be constructed as the
country improves, and the lines of which may run through
such tract as may be reserved for their permanent home,
shall have a right of way through the reservation, a just
compensation being paid therefor in money.” 10 U. S. St.
at Large, p. 1043, art. 14. Applicable federal statutes au-
thorized the secretary of the interior to issue patents to
the Indians for their allotted lands and to hold the lands for
twenty-five years in trust for the Indian to whom the allot-
"'ment was made. Extensions of the twenty-five year period
were authorized and made. The statute then stated: “And
if any conveyance shall be made of the lands set apart and
allotted as herein provided, or any contract made touching
the same, before the expiration of the time above mentioned,
such conveyance or contract shall be absolutely null and
void.” 25 U. S. C. A. sec. 348. On March 4, 1915, the fol-
lowing statute, quoted in part, was enacted: ‘“That the le-
gal road authorities, charged with the duty of laying out
and opening public roads and highways under the laws of
the state of Nebraska, having jurisdiction over any terri-
tory embraced within the Winnebago Indian Reservation,
the Omaha Indian Reservation * * * are hereby authorized
and empowered to lay out and open public roads within
any of the said Indian reservations * * * Provided, That
such road authorities.shall, in addition to notifying the
landowners * * * likewise serve notice upon the superin-
tendent in charge of the restricted Indian lands * * * and
shall also furnish him with a map drawn on tracing linen
showing the definite location and width of such proposed
road, and no such road shall be laid out until after it has
received the approval of such superintendent.” 38 U. S.
St. at Large, p. 1188, ch. 161.

The record shows that notice was given to the superin-
tendent of the Omaha Indian Reservation. Communica-
tions between the state highway department and the De-
partment of the Interior, Office of Indian Affairs, appear
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in the record which indicate that full notice was had. On
October 31, 1932, the highway plans were submitted to and
approved by the superintendent of the Omaha Indian Res-
ervation. It appears to us that full compliance was had
with the statute necessary to the securing of valid convey-
ances from the Indian grantors. We think that the federal
act- (38 U. S. St. at Large, p. 1188, ch. 161) is an act inde-
pendent and complete in itself and a total authorization for
the state of Nebraska to build a state highway across the
Omaha and Winnebago Reservations if compliance is had
with the terms of that statute. The record indicates that
such compliance was had.

For the reasons stated, the plaintiff.-has no cause of ac-
tion against the state on either of the two causes before the
court. In view of the conclusion reached, other assign-
ments of error will not be discussed or determined.

REVERSED AND DISMISSED.

IpA B. BOWERMAN, APPELLANT, V. NATHAN H. GREENBERG )
ET AL., APPELLEES,
7N. W. (2d) 711

FILED JANUARY 15, 1943. No. 31488.

1. Trial. “A motion for a directed verdict must, for the purpose of
a decision thereon, be treated as an admission of the truth of all
material and relevant evidence submitted on behalf of the party
against whom the motion is directed, and said party is entitled
to have every controverted fact resolved in his favor, and to
have the benefit of every inference that can veasonably be de-
duced from the facts in evidence.” Moncrief v. Interstate T an-
sit Lines, 129 Neb. 168, 261 N. W. 163.

2. Negligence. “In an action for negligence, the burden is on the
plaintiff to show that there was a negligent act or omission by
the defendant and that it was the proximate cause of plaintiff’s
injury or a cause which proximately contributed to it.” Miller
v. Abel Construction Co., 140 Neb. 482, 300 N. W. 405.

“‘The proprietor of a store is not an insurer against

accidents to customers, but is bound to exercise reasonable care

<
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and prudence to keep the premises, which the public is tacitly
invited to use, safe for that purpose.’ Glenn v. Grant Co., 129
Neb. 173, 260 N. W. 811.” Rankin v. J. L. Brandeis & Somns, 135
Neb. 86, 280 N. W. 260.

“Negligence is not presumed; the mere happening of
an accident does not prove negligence.” Bowers v. Kugler, 140
Neb. 684, 1 N. W. (2d) 299.

“The burden of proving a cause of action is not sus-
tained by evidence from which negligence can only be surmised
or conjectured.” Bowers v. Kugler, 140 Neb. 684, 1 N. W. (2d)
299.

Record examined, and evidence found insufficient to
warrant submission of the cause to the jury. Motion for a di-
rected verdict properly sustained.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

Arthur C. Pancoast, for appellant.
Gaines & Shoemaker, contra.

Heard before SiMmMoONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

MESSMORE, J.

This is a damage action for personal injuries sustained
by the plaintiff in a fall on a rubberized mat, stripped and
woven together with wire, that is spread before the en-
trance into the defendants’ store at 1518 Farnam street in
the city of Omaha, Nebraska. At the conclusion of the
plaintiff’s evidence, a motion for a directed verdict was sus-
tained. Motion for a new trial was overruled. The plain-
tiff appeals.

The record discloses that the plaintiff, a widow, employed
in a clerical position at the Supreme Council of the Wood-
men Circle for about the past eight years, left her place of
employment, together with other employees, in a cab at
Thirty-third and Farnam streets in Omaha for a down-
town district, on June 18, 1941, the plaintiff having a half-
hour for lunch between 12 and 12:30. After arriving at
her down-town destination, she proceeded to the defendants’
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store, which is between Fifteenth and Sixteenth streets on
Farnam, facing south, to have her glasses repaired. She
entered the store without noticing the rubberized mat, or
that it had any raises in it or corners curled, and, having 10
minutes to spare, she left the store with the intention of
turning west, crossing the intersection and then proceed-
ing north to the Brandeis store. It was while she was leav-
ing the store that the accident happened. As the question
involved is the sufficiency of the evidence to take the case
to the jury, we shall recite the evidence which deals with
the fall, causing plaintiff’s injury.

The mat in question is made from reclaimed rubber-tire
casings, stripped and woven together with wire, and is
about 30 inches wide. The entrance to the doorway of the
store is approximately four feet in width, which would
leave nine inches on each side of the mat, with windows
and show cases on either side. The mat is fastened with
pins or pegs at the top end, next to the door leading into
the store, that hold the mat in place. One pin was missing
and had been missing for a number of years. It had worked
loose from the cement and was removed by the defendants.
The mat had been in use for several years. It extended the
length of the ramp and a few inches beyond the entrance.
There was a steep incline into the door from the entrance,
10 feet in length. The plaintiff was just nearing the end
of the mat, was going to make the turn to the west, and
was not off the mat, when she fell.

With reference to the accident plaintiff testified as fol-
lows: “Q. Did you get clear out of the entrance way? A.
No, I had not left the entrance way. I was just nearing
the end of the runner, or this mat, and was conscious of go-
ing to make this turn, but I had not left, or was not off that
mat. I was nearing the end of it, just the same as if you
were approaching the street and starting across, you are
conscious of watching those lights. Q. What happened
then? A. Something caught me and jerked my feet out
from under me and pitched me out onto the sidewalk. (It
might be remarked here that the plaintiff was wearing
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shoes with Cuban heels, about one and three-fourths inches
in height and known as a sensible heel.) Q. How did you
land there as to your arm and hand and so on? A. I am
left-handed and was carrying a white under-arm bag. I
was carrying it under this arm, holding it like this (indi-
cating), and as it pitched me I threw out my left hand to
break the fall, and came down on my knee, square, break-
ing the patella bone of the knee cap. Q. Of course, at the
time you didn’t know that? A. No, I didn’t know what
had happened, but I was injured and in excruciating pain.
I knew that, * * * Q. Well, just tell us a little more in de-
tail how this happened. A. Something jerked my feet out
from under me. I don’t know which foot it was, but it just
jerked me and pitched me head first out on the sidewalk.
Q. What was it that jerked? A. It was the mat. Q.
What was the mat doing when it jerked you? A. Well, it
evidently slipped, because it threw me with terrific force.”
This answer was objected to but was permitted to stand.
Cross-examination: “Q. You don’t have a definite recol-
lection then as to how far from the end of the mat you
were, or how far from the side of the mat you were when
you fell? A. I know I had not made the turn, and I know
I was near the end of the mat. * * * Q. So that any slip-
ping of the mat would have to be in a north and south di-
rection? A. Not necessarily. If I was ready to make the
turn, it would have pulled me. Q. Ready to make the turn?
A. Yes, if I was nearing the turn. I wouldn’t have been
out beyond the line, but at the same time, ready to take the
step for making the turn. Q. But you don’t know, except
from your own conclusion, just what you were doing, do
you? A. Yes, I do. I know that my feet were jerked out
from under me.” “Q. Did you see anything unusual on the
mat at all when you were coming out? A. No, nothing un-
usual at all. I don’t recall anything. * * * Q. You don’t
know which foot it was? A. No, I am not positive.”

A brother-in-law of the plaintiff, who was a building in-
spector for the city, inspected the mat the day after the
plaintiff’s fall. When asked about the condition of the mat,
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he stated: “The mat is made of strips of rubberized cloth,
fastened together with wires, and at the time I saw it right
after the accident, there was quite a marked curl at the
edges. The mat wasn’t laying perfectly flat on the ramp
going into the store. The edges were slightly curled, and
apparently, at that time, the lower end was loose, so that
the mat could be moved backward and forward if a person
stepped on it.” “Q. Did you notice anything further about
the mat except the curling of the corner, when you saw it
the next day? A. Oh, nothing,—the mat shows consider-
able wear, but not so bad. * * * Q. Have you seen the mat
at different times, Mr. Bowerman? A. Yes, I have noticed
it several times since then. Q. Did you notice at times
when it was changed, as to its curled corners, and so on?
A. No, each time I have seen it, it apparently has that curl-
ing on the edges. I have never seen it when it was turned
over.” When shown exhibit 2, a picture of the mat, the
witness was asked: ‘“What part of that did you see on the
next day that curled up? Does it show on that photograph?
A. What do you mean? Q. That is the corner, can you ob-
serve that? A. Well, that is pretty hard to tell from the
picture whether there is any curl in that mat or not. I
would say, however, that the edges still show a curl.” With
reference to the peg that was missing, the witness was
asked on cross-examination: “And that peg or pin you
have spoken of was up near the door, wasn’t it? A. Yes.”
The foregoing constitutes the material evidence as to the
manner in which the accident happened.

Plaintiff’s allegations of negligence, briefly summarlzed
are as follows: That defendants negligently and careless-
ly placed a narrow combination steel and rubberized fab-
ric matting, eight or ten years old, on the ramp, the deep
and wide corrugations of which extended lengthwise; that
the mat was narrow, not fastened to the floor, covered the
central portion of the ramp, and allowed by defendants to
be and remain in a worn, loose, dangerous and unsafe con-
dition, and defendants knew or, by the exercise of reason-
able care, should have known of its defective condition, in
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that the corrugations of the matting, as it extended into
Farnam street, were so worn and defective that they were
spread apart and did not adhere firmly to the ramp, caus-
ing it to slide from side to side; that the rim or sides, the
ends and corners of the matting “were defective and worn
and curved upward;”’ that the matting extended about four
inches beyond the ramp onto the sidewalk and was loose
and movable ; that as the plaintiff “reached the end of said
ramp and as she partially turned westward to enter Far-
nam street, and without any fault or negligence on her part,
her foot tripped on said loose defective matting and the
matting and her feet slipped out from under her throwing
her violently and with great force to the cement pave-
ment;” that her injury was caused solely and only by the
negligence of the defendants “in not exercising reasonable
care and prudence to keep the said ramp or passage way
safe for the plaintiff and the public invited to use the
same.”

In considering a motion for a directed verdict the law is
well settled. In Moncrief v. Interstate Transit Lines, 129
Neb. 168, 261 N. W. 163, this court held: “A motion for a
directed verdict must, for the purpose of a decision there-
on, be treated as an admission of the truth of all material
and relevant evidence submitted on behalf of the party
against whom the motion is directed, and said party is en-
titled to have every controverted fact resolved in his favor,
and to have the benefit of every inference that can reason-
ably be deduced from the facts in evidence.”

Applying the foregoing holding to the instant case, the
burden of proof, by a preponderance of the evidence to
prove negligence, is on the plaintiff as reflected by our hold-
ing in Miller v. Abel Construction Co., 140 Neb. 482, 300 N.
W. 405, as follows: “In an action for negligence, the bur-
den is on the plaintiff to show that there was a negligent
act or omission by the defendant and that it was the prox-
imate cause of plaintiff’s injury or a cause which proxi-
mately contributed to it.”

The burden of proof is upon the plaintiff, in a personal
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injury action, to establish that some of the acts charged in
the petition are the proximate cause of the injury of which
the complaint is made. In this connection, this court held
in Rankin v. J. L. Brandeis & Sons, 135 Neb. 86, 280 N. W.
260: “ ‘The proprietor of a store is not an insurer against
accidents to customers, but is bound to exercise reasonable
care and prudence to keep the premises, which the public
is tacitly invited to use, safe for that purpose’ Glenn v.
Grant Co., 129 Neb. 173, 260 N. W. 811.”

In the instant case, the plaintiff suffered a fall, the cause
of which is not known to her or to any one else. There is
no evidence that the mat was in any way misplaced after
the fall, or that it was not in the same position as when
the plaintiff entered the store. She was not stepping on or
off the mat at the time she fell; nor was she close to the
corners of the mat, but she was nearing the end, intending
to turn to the west. This does not support her allegation
that the edges of the mat were worn and curled upward.
There is no evidence that there were any depressions or
raised places or defects of any kind in the mat, nor evidence
that the mat slid from east or west, as she had not made the
turn. She did not know which foot caught, or exactly what
happened.

The plaintiff has failed to establish by the evidence that
the negligence of the defendants was the proximate cause
of her injury. The trial court could not escape the neces-
sity of directing a verdict for the defendants in the case at
bar. If it had allowed the case to go to the jury and a ver-
dict had been returned for the plaintiff, the court would
have been compelled to set it aside on the motion for a new
trial, because of the failure of the plaintiff to prove action-
able negligence. See Smith v. Epstein Realty Co., 133 Neb.
842, 277 N. W. 427.

The evidence fails to disclose the cause of the plaintiff’s
fall. . We can only surmise and speculate as to its cause,
and a verdict cannot be based on mere speculation or con-
jecture. As held in Bowers v. Kugler, 140 Neb. 684, 1 N. W,
(2d) 299:
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“Negligence is not presumed; the mere happening of an
acecident does not prove negligence.

“The burden of proving a cause of action is not sustained
by evidence from which negligence can only be surmised
or conjectured.”

We conclude from an analysis of the record and the au-
thorities as set out herein that the action of the trial court
in directing a verdict in favor of the defendants is correct.

AFFIRMED.

JosepH L. FISHER, APPELLEE, V. ORA A. KEELER ET AL., AP-
PELLANTS.
7 N. W. (2d) 659

FILED JANUARY 15, 1943. No. 31432.

1. Appeal. On appeal in an equity action, the findings of the dis-
trict court on the evidence are not conclusive or binding, but in
view of the fact that the judges see the witnesses and observe
their demeanor when testifying, the result of such observations
as reflected in the findings should not be considered lightly.

“While the law requires this court, in determining an
appeal in an equity action involving questions of fact, to reach
an independent conclusion without reference to the findings of
the district court, this court will, in determining the weight of
the evidence, where there is an irreconcilable conflict therein on
a material issue, consider the fact that the trial court observed
the witnesses and their manner of testifying.” Johnson v. Evick-
son, 110 Neb. 511, 194 N. W. 670.

3. Trusts. “A constructive trust is a relationship with respect to
property subjecting the person by whom the title to the prop-
erty is held to an equitable duty to convey it to another on the
ground that his acquisition or retention of the property is
wrongful and that he would be unjustly enriched if he were per-
mitted to retain the property.” Restatement, Trusts, sec. le.

“Where the owner of an interest in land transfers it
inter vivos to another in trust for the transferor, but no memo-
randum properly evidencing the intention to create a trust is
signed, and the transferee refuses to perform the trust, the
transferee holds the interest upon a constructive trust for the
transferor, if
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“(a) The transfer was procured by fraud, duress, undue influ-
ence or mistake.” Restatement, Trusts, sec. 44.

5. Fraud. “Fraud in its generic sense, especially as the word is
used in courts of equity, comprises all acts, omissions, and con-
cealments involving a breach of legal or equitable duty and re-
sulting in damage to another.” 26 C. J. 1059.

6. Fraudulent Conveyances. “It is a general rule that a court of
equity will not aid a fraudulent grantor to recover from his
grantee property or its proceeds transferred in fraud of cred-
itors.” Goodman-Buckley Trust Co. v. Poulos, 124 Neb. 697, 248
N. W. 64.

“The object of the rule is not to protect the fraudulent
grantee, but to protect society and its purpose cannot be achieved
without allowing the grantee to retain his ill-gotten gains.” 27
C. J. 656. See Goodman-Buckley Trust Co. v. Poulos, supra.

8. — In an action by a transferor of real estate against a
transferee under an oral agreement of retransfer, the purpose
of which action is to have declared a constructive trust, the de-
fendant will not be allowed to show that the transfer was in
fraud of creditors if he has participated in the fraud.

9, — In an action by a transferor of real estate against a
transferee under an oral agreement of retransfer, the purpose of
which action is to have declared a constructive trust, the plain-
tiff will not be allowed to recover if in making his prima facie
case it be shown that the transfer was made in fraud of credi-
tors.

APPEAL from the district court for Holt county: DAYTON
R. MouNTs and ADOLPH E. WENKE, JUDGES. Reversed and
dismissed.

J. J. Harrington and Flansburg & Flansburg, for appel-
lants.

Julius D. Cronin and Frederick M. Deutsch, contra,

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

YEAGER, J. ,

This is an action in equity instituted by Joseph L. Fish-
er, plaintiff and appellee, against Ora A. Keeler, defendant
and appellant, and other nominal defendants and appel-
lants, the purpose of which is to obtain a decree declaring
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- a trust in behalf of the plaintiff in a certain 720 acres of
real estate in Holt county, Nebraska, which real estate is
particularly described in the petition, that the defendant
Ora A. Keeler and his wife be required to execute and de-
liver a deed of conveyance to an undivided one-half inter-
est in the said real estate to the plaintiff, and that title
thereto be quieted therein in said plaintiff, and for an ac-
counting.

The decree of the district court was in favor of the plain-
tiff and in accordance with the prayer of the petition. From
the decree the defendants have appealed.

The issues here directly concern only the plaintiff and
the defendant Ora A. Keeler, hence the parties will be re-
ferred to as plaintiff and defendant, or appellant and ap-
pellee.

The historical background of this action is substantially
as follows: Some years prior to the incidents involved here
the plaintiff became the owner of the real estate described
in the petition and he held the title thereto until 1926. In
1926 plaintiff, by deed, conveyed title to the real estate to
Henry A. Fisher, his brother. He says that the deed was
not absolute, but was given to secure indebtedness by him
to his brother, which indebtedness, in whole or in part, still
exists. Prior to and into 1925 plaintiff was engaged in the
banking business in Ewing, Nebraska. He was an officer
and was engaged in the management of the affairs of the
bank. He, as well as the bank, became financially involved
and the state banking department took over the bank in
1925. It appears rather certain that the plaintiff was in-
solvent and continued so at least to the month of February,
1934. From 1919 to February, 1934, the defendant was a
tenant upon the real estate, At least to 1926 he was the
tenant of the plaintiff and plaintiff claims that he so con-
tinued to 1934, but defendant insists that after 1926 he
became the tenant of Henry A. Fisher and that he account-
ed for rents for this latter period to the plaintiff as agent
for Henry A. Fisher. It may also be stated here that de-
fendant has been in continuous possession since 1934. In
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February, 1934, the defendant took title to the real estate
by warranty deed from Henry A. Fisher and his wife. The
deed was subject to two mortgages, one for $7,000 and one
for $2,000. These mortgages were in default and certain
taxes against the property had not been paid. The deed
was delivered to defendant by plaintiff. Henry A. Fisher
and his wife filed a disclaimer of any interest in the land
or the controversy and assert that the deed from plaintiff
was given as security for indebtedness and that plaintiff
was at all times the owner of the land.

It is the contention of the plaintiff that through negotia-
tions between himself and defendant an oral agreement was
entered into whereby he agreed to convey title to the real
estate to the defendant, whereupon defendant was to at-
tempt to obtain a reduction of the two named mortgages,
and in case he was able to obtain a sufficient reduction so
that they could be liquidated from the proceeds of a new
loan from the Federal Land Bank, then he would procure
the new loan, liquidate the old mortgages and then convey
an undivided one-half interest in the real estate to the plain-
tiff. If he could not do so he would convey the entire title
to plaintiff, and that pursuant to this agreement he deliv-
ered the deed from Henry A. Fisher and his wife in Febru-
ary, 1934, and that thereby a constructive trust came into
being. He further contends that the loan from the Feder-
al Land Bank and the other mortgages were liquidated and
released, but that defendant has failed and refused to com-
ply with the agreement to convey to him the inferest agreed
upon.

In the answer the defendant denied the agreement as-
serted by plaintiff, and contended, among other conten-
tions, that the agreement for reconveyance of the real es-
tate was within the statute of frauds and was not taken
out by part performance and that there was not a construc-
tive trust. These contentions will receive first considera-
tion here.

The district court found that the agreement for recon-
veyance was not within the statute of frauds, or, if it was,
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that it was taken out by part performance and also that
there was a constructive trust. The findings the defendant
Says were erroneous.

Preliminary to a discussion of these two assignments of
error, it will be stated that we are convinced from the facts
set forth in the bill of exceptions and in the light of the dis-
closed circumstancses that the oral agreement contended for
by the plaintiff was entered into between the parties. It is
conceivable that a landlord would turn over to a valued ten-
ant something which might have some value to the tenant,
but could be of no value to the landlord, but we cannot on
this record believe that the landlord, bankrupt, heavily in-
volved, and hardly able to obtain sufficient income for his
own needs, would take and apply from an income hardly
sufficient for his own needs to protect that which had been
given without expectation of anything in return. We are
supported in this view by the findings of two judges of the
distriet court who presided en banc at the trial. It is true
that their finding is not conclusive or even binding here,
but they saw the witnesses and observed their demeanor
when testifying and the result of their observations should
not be considered lightly.

“While the law requires this court, in determining an ap-
peal in an equity action involving questions of fact, to reach
an independent conclusion without reference to the find-
ings of the district court, this court will, in determining the
weight of the evidence, where there is an irreconcilable
conflict therein on a material issue, consider the fact that
the trial court observed the witnesses and their manner of
testifying.” Johnson v. Erickson, 110 Neb. 511, 194 N, W.
670. See, also, Gentry v. Burge, 129 Neb. 493, 261 N. W,
854 ; Higgins v. Adelson, 131 Neb. 820, 270 N. W. 502;
Ohme v. Thomas, 134 Neb. 727, 279 N. W. 480.

In the light of our conclusion that an agreement was en-
tered into as claimed by plaintiff, did the trial court prop-
erly find that a constructive trust existed?

The latest expression of this court, similar in controlling
principle to the case at bar, is found in Wilcox v. Wilcoz,
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138 Neb. 510, 293 N. W. 378, wherein the following was
quoted with approval:

“A constructive trust is a relationship with respect to
property subjecting the person by whom the title to the
property is held to an equitable duty to convey it to anoth-
er on the ground that his acquisition or retention of the
property is wrongful and that he would be unjustly en-
riched if he were permitted to retain the property.” Re-
statement, Trusts, sec. le,

“Where the owner of an interest in land transfers it in-
ter vivos to another in trust for the transferor, but no mem-
orandum properly evidencing the intention to create a trust
is signed, and the transferee refuses to perform the trust,
the transferee holds the interest upon a constructive trust

_for the transferor, if

“(a) the transfer was procured by fraud, duress, undue
influence or mistake.” Restatement, Trusts, sec. 44,

The evidence here does not disclose duress, undue influ-
ence or mistake. If there was fraud it depended on the
state of mind of the defendant at the time the agreement
was entered into. By his own statement the defendant, at
the time he received the deed in question, had an intention
mever to reconvey any real estate to the plaintiff. He con-
cealed his true intention from the plaintiff,

Fraud has been defined as follows:

“Fraud in its generic sense, especially as the word is used
in courts of equity, comprises all acts, omissions, and con-
cealments involving a breach of legal or equitable duty and
resulting in damage to another.” 26 C. J. 1059,

“Fraud, in the sense of a court of equity, properly in-
cludes all acts, omissions, and concealments which involve
a breach of legal or equitable duty, trust, or confidence just-
ly reposed, and are injurious to another, or by which an
undue and unconscientious advantage is taken of another.”
Black’s Law Dictionary (3d ed.) p. 813. See, also, 1 Story,
Equity Jurisprudence (13th ed.) sec. 187; Morgan v. Gait-
er, 202 Ala. 492, 80 So. 876; Jones v. Snyder, 121 Okla. 254,
249 Pac. 313.
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Measured by this standard, the defendant was guilty of
fraud in concealing from the plaintiff his true intention to
the disadvantage of plaintiff and thereby under the author-
ity of Wilcox v. Wilcox, supra, a constructive trust came
into being.

The next defense urged, which was resolved by the trial
court in favor of the plaintiff, which defendant claims was
error, was that the plaintiff is entifled to no relief in equi-
ty for the reason that the transfer and the claimed agree-
ment for retransfer of this real estate was in fraud of cred-
itors.

There can hardly be any question about the general rule
in such cases. It is well stated in the first paragraph of the
syllabus in Goodman-Buckley Trust Co. v. Poulos, 124 Neb.
697, 248 N. W. 64, as follows: “It is a general rule that a
court of equity will not aid a fraudulent grantor to recover
from his grantee property or its proceeds transferred in
fraud of creditors.”

In the same case with regard to the purpose of the rule,
this court quoted the following with approval from 27 C. J.
656: “The object of the rule is not to protect the fraudu-
lent grantee, but to protect society and its purpose cannot
be achieved without allowing the grantee to retain his ill-
gotten gains.”

The appellee insists that on the facts this rule can have
no application, since at the time of the transfer he owned
nothing of value in the real estate, the mortgages against
the land having far exceeded its value, thus there was noth-
ing that could have been obtained for the satisfaction of
the claims of creditors.

On this limited aspect we must agree that there was
nothing which could have been obtained for the benefit of
creditors, but we cannot properly so limit our observation.

On plaintiff’s testimony it is clear that the plaintiff was
the recipient of the rents from the land, and for the period
over which the land was rented for cash the rate varied
from $500 to $1,000 a year. Up to the date of the deed of
February, 1934, he received the rent, and from that date to
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the date of the commencement of this action he seeks an
accounting of rents. Can it be said that these rents flow-
ing from the land were of no value? Can it be said that
this-transfer was not made for the purpose of preventing
. the rents from becoming available to creditors? The plain-
tiff does not so state. He said: “At that time I had some
judgments against me and I couldn’t take it in my name.”

The defendant was not a creditor of the plaintiff, and in
this connection we are mindful of the rule that the defend-
ant is in no position to assert and show affirmatively that
the transfer by plaintiff was in- fraud of his creditors. The
controlling rule in such circumstances is quoted in Good-
man-Buckley Trust Co. v. Poulos, supra, as follows: “If
plaintiff can make out his case without disclosing the al-
leged fraud, defendant will not be allowed to show, as a rea-
son why plaintiff should not recover, the fraud in which
defendant himself participated.” 27 C. J. 657.

The plaintiff, in making his case, did not do so without
showing the fraud against his creditors. It is true that his
evidence indicated substantially that, while the brother held
the title, he held it as security for an indebtedness and in
the nature of a preference. Under certain conditions such
preferences are not condemned as fraudulent by the law.
“A debtor has a right to satisfy or secure one or more of
his creditors by the transfer of a reasonable amount of his
property as security or payment of a bone fide debt; and
the debtor has the right to make such preference of his
creditors, even though the effect thereof be to defeat, hin-
der or delay other creditors in the collection of their debts;
and this is so even though the parties knew that such would
be the effect, and even though the property so taken as se-
curity was all the debtor had, if the value of the property
so transferred is reasonably proportionate to the amount
justly owing to the creditor so preferred, and was taken by
the creditor for the sole and only purpose of protecting
himself in the collection of his debt.” Blair State Bank v.
Bunn, 61 Neb. 464, 85 N. W. 527. See, also, Costello v.
Chamberlain, 36 Neb. 45, 53 N. W. 1034; Bank of Ply-
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mouth v. Ritchey, 115 Neb. 493, 213 N. W. 587; Nebraska
Wheat Growers Ass'n v, Johnson, 130 Neb. 99, 264 N. W.
165; Luikart v. Tidrick, 126 Neb. 398, 253 N. W. 414,

The conveyance to defendant was not a preference, hence
this rule, despite the contention therefor, can have no ap-.
plication to this controversy.

The clear effect of plaintiff’s evidence was that the trans-
fer to defendant, among other things, was to prevent judg-
ment creditors from obtaining the avails of the land and
the increase in value, if any, over the encumbrances upon
the land. In making his own prima facie case he demon-
strated his own fraud against his creditors. Since this is
- 80, the plaintiff has no recourse in a court of equity and he
will be left where, by his own acts, he has placed himself.

Since we have come to this conclusion on the errors dis-
cussed, no reason exists for discussion of other errors as-
signed or the further contentions advanced by the parties.

The decree of the district court is reversed and the ac-
tion dismissed.

REVERSED AND DISMISSED.

SUE M. CRANDALL, ADMINISTRATRIX, APPELLEE, V. CHARLES
F. LADD ET AL., APPELLANTS.
7 N.W. (2d) 642

FILED JANUARY 15, 1943. No. 31478.

1. Automobiles. When two automobiles approach an intersection
from opposing directions at lawful rates of speed at approx-
imately the same time, the right of way to which is not other-
wise controlled by statute or ordinance, the one to the right has
the right of way in the intersection.

2. Negligence. “Where different minds may reasonably draw di-.
verse conclusions from the same facts as'to whether or not they
establish negligence or contributory negligence, those issues
must be submitted to the jury.” Casey v. Ford #otor Co., 108
Neb. 352, 187 N. W. 922; Moncrief v. Interstate Transit Lines,
129 Neb. 168, 261 N. W. 163.
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3. Automobiles. In an action by a widow for her own benefit to re-
cover for pecuniary injury which she has suffered by reason of
the death of the husband, her own negligence contributing to
the death should be submitted to the jury.

: NEGLIGENCE. The negligence of a husband while driv-
ing an automobile with his wife as a guest may not be imputable
to her, but she may be responsible for the consequences of her
own negligence in failing to warn him of known approaching
danger or for failure to protest against his recklessness.

b. Trial. The instructions construed together on the issues sub-
mitted held to be sufficient and without prejudicial error.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Reversed.

Baylor, Tou Velle & Healey, for appellants.
Harry R. Ankeny, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

YEAGER, J.

This is an action for damages by Sue M. Crandall, ad-
ministratrix of the estate of Lawrence G. Crandall, de-
ceased, who was the wife of “he deceased, plaintiff and ap-
pellee, against Charles I. l.add and Minnie Ladd, defend-
ants and appellants.

The case was tried to a jury with the result that a ver-
diet was returned in favor of the plaintiff and against de-
fendants for the sum of $8,200. Judgment was entered on
the verdict and the defendants have appealed.

Since the appeal the defendant Charles F. Ladd has died
and his death has been suggested but no further steps have
been taken.

The action grows out of an automobile collision which
occurred in the intersection of Sixteenth and Q streets it
Lincoln, Nebraska, at about 3 o’clock p. m. on February 23,
1941. At the time of the accident Lawrence G. Crandall
was driving a Lincoln Zephyr automobile eastward on Q
street, which automobilz was occupied by three persons
other than himself Thuey were Sue M. Crandall, owner of
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the automobile and plaintiff here, Kenneth Leroy King and
Esther King, his wife. Mr. King was to the right in the
front seat, Mrs. King to the left in the rear seat and Mrs.
Crandall to her right. At the same time the defendant
Minnie Ladd was driving a Ford automobile north on Six-
teenth street. She was alone in the automobile. The auto-
mobile she was driving belonged to the defendant Charles
F. Ladd, her husband, and was used generally by the de-
fendants as a “family purpose” car. The automobile of the
defendants came into collision with the right rear fender
of the one in which plaintiff was riding. As a result of the
collision the Crandall automobile was overturned, resulting
in injuries to Lawrence G. Crandall from which he died.

The plaintiff has brought this action as administratrix
and for her benefit as widow and sole heir of the deceased,
Lawrence G. Crandall. She claims that the collision and
the consequent injury and death of her husband were the
result of the negligence of the defendant Minnie Ladd, and
that by reason of the ownership and use to which the au-
tomobile was put the defendant Charles F. Ladd became
chargeable with such negligence.

Briefly summarized to the extent necessary to be set forth
here, the plaintiff charged that the defendant Minnie Ladd
was guilty of negligence in the following particulars: She
drove her automobile at an excessive rate of speed; she
failed to have her automobile under proper control; she
failed to keep a proper lookout; she, after observing the
danger in which plaintiff’s decedent was placed, or being in
a position to make such observation, failed to act in such
manner as to permit the plaintiff’s decedent to extricate
himself from such danger; and she failed to yield to the
plaintiff’s decedent the right of way which had been for-
feited by her on account of the excessive rate of speed at
which she was driving.

The defendants jointly and severally answered the peti-
tion. In the answer the collision is admitted and also that
Lawrence G. Crandall died as a result of the collision.
They denied that the defendant Minnie Ladd was responsi-
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ble for the collision. Further answering they charged that
the collision was caused and contributed to by the negli-
gence of plaintiff’s decedent as follows: That he failed to
yield the right of way to the defendant Minnie Ladd; that
he drove at a high and excessive rate of speed; that he
failed to slacken his speed; that he failed to see the auto-
mobile operated by defendant Minnie Ladd, or if he did see
it he acted in disregard of the knowledge thereof; that he
did not have his automobile under control; and that hs
drove his automobile in disregard of warning signs erected
pursuant to ordinance of the city of Lincoln. They further
charged that the plaintiff was guilty of negligence which
contributed to the accident as follows: That she failed to
keep a proper lookout for traffic and particularly of the au-
tomobile operated by the defendant Minnie Ladd, or if she
did keep such proper lookout she failed to warn the dece-
dent of its approach; and that she failed to caution, warn
or protest to the decedent either concerning the manner of
his driving or the existence and manner of other traffic on
the highway. There are other allegations of negligence,
but they either find no support in the evidence or are of
like import to the allegations summarized herein.

The reply controverts the affirmative allegations of the
answer which are inconsistent with the allegations of the
petition.

Numerous errors are assigned as grounds for reversal.
They are arranged in groups in appellants’ brief for dis-
cussion, and to the extent that it is necessary to discuss
them we will follow this arrangement. The first four deal
with the question of whether or not the evidence is suffi-
cient factually and legally to support a verdict in favor of
plaintiff.

For a discussion of these assignments it is necessary to
discuss the evidence as to the rates of speed that the two
automobiles approached the intersection, the relative time
of the respective approaches and the duties devolving upon
the parties growing out of the relative direction of ap-
proach,
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There can be no question and it is substantially agreed
that if the two automobiles had approached at approxi-
mately the same time and at lawful rates of speed, the Ladd
automobile under the law and facts of this case, having
been to the right of the Crandall automobile, would have
had the right of way in the intersection. Comp. St. 1929,
sec. 39-1115; Comp. St. Supp. 1941, sec. 39-1148; Ordi-
nanece, City of Lincoln, No. 3787, sec. 701; Schrage v. Mil-
ler, 123 Neb. 266, 242 N. W. 649; Plotkin v. Checker Cad
Co., 133 Neb. 1, 274 N. W. 198; Parks v. Metz, 140 Neb. 235,
299 N. W. 643. The evidence of the parties on this point
is in sharp conflict. The evidence of the defendants varies
to some extent, but it may be said generally to indicate that
the two automobiles approached the intersection at about
the same time. The evidence of the plaintiff varies in con-
siderable degree, but certain of the witnesses testified that
the Ladd automobile was approximately a half block away
and others that it was a lesser distance but some distance
back when the Crandall automobile was entering the inter-
section. All of them testified that the Crandall automobile
was in the intersection ahead of the Ladd automobile.

The evidence as to rates of speed is also in sharp conflict.
The defendant estimated the speed of her own car at 20
miles an hour. Others estimated it as high as 35 miles an
hour. A witness or witnesses estimated the speed of the
two cars as about the same and at from 20 to 25 miles an
hour. Witnesses estimated the speed of the Crandall car
from 15 to 30 miles an hour.

1t follows, therefore, that on these essential propositions,
‘the evidence being in dispute and the theory of the plain-
tiff finding substantial support in the evidence, issues of
fact on the existence of negligence and contributory negli-
gence in the light of the pleaded and proved ordinances of
the city of Lincoln were presented for determination by a
jury.

By ordinance No. 3787 of the city of Lincoln, Nebraska,
section 106, the intersection in question is within the “con-
gested district,” and by section 720 of the same ordinance
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the maximum speed allowed in the “congested district” is .
15 miles an hour. Paragraph (a), sec. 701 of the ordi-
dance, provides: “When two vehicles approach or enter
an intersection at approximately the same time, the driver
of the vehicle on the left shall yield the right of way to the
vehicle on the right, except as otherwise herein provided.”
Paragraph (h) is as follows: “The driver of any vehicle
traveling at an unlawful rate of speed shall forfeit any
right of way which he might otherwise have hereunder.”

The following rule laid down by the court is applicable
in these circumstances: “Where different minds may rea-
sonably draw diverse conclusions from the same facts as to
whether or not they establish negligence or contributory
negligence, those issues must be submitted to the jury.”
Casey v. Ford Motor Co., 108 Neb. 352, 187 N. W. 922;
Monerief v. Interstate Transit Lines, 129 Neb. 168, 261 N.
W. 163.

It appears to be the theory of the defendants that it
is conclusively established that the two automobiles ap-
proached the intersection at approximately the same time,
and that the plaintifi’s decedent having seen the defend-
ants’ automobile, or in the exercise of proper care should
have seen it, took no precaution to avoid a collision, and
therefore he was guilty of such negligence as would pre-
clude a recovery as a matter of law.

The case of Nelson v. Plautz, 130 Neb. 641, 265 N. W.
885, is cited and quoted from as follows: “If both cars had
been driven with due care, the collision would not have oc-
curred. It is not enough to prove that the driver of de-
fendant’s car was guilty of negligence if the evidence shows
that the driver of plaintiff’s car was also negligent and
that his negligence was more than slight.”

The following from Klement v. Lindell, 139 Neb. 540,
298 N. W. 137, is called to our attention: *“After entering
the intersection the plaintiff still had a duty to perform; to
use reasonable care in driving his car with respect to ap-
proaching traffic, and to consider the condition of the high-
way and the protection of life, limb and property.”
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Relying on these cases and others cited, it is contended
by defendants that the applicable rule here is that a driver
approaching an intersection at approximately the same
_ time as another approaches from his right is negligent as
a matter of law if he fails to see such vehicle, or seeing it
disregards the knowledge thus acquired.

Assuming that this is a correct and soundly stated rule,
it can have no application here. The location of the Ladd
car when the Crandall car approached the intersection was
not conclusively established. Here was a jury question,
and under the evidence the jury could reasonably have
found that the Ladd car was so far distant when the Cran-
dall car entered the intersection that plaintiff’s decedent
was in no wise negligent in attempting to pass through the
intersection ahead of the Ladd car. It could have found
that either or both of said parties violated the ordinances
pleaded, and that no such violation was actionable negli-
gence for the reason that the ordinance violation was not
the proximate cause of the accident.

It was proper for the court to submit the negligence of
the defendants to the jury.

The defendants complain that the court erred in refus-
ing to submit the question of the contributory negligence
of the plaintiff to the jury.

This was an issue tendered by the answer of the defend-
ants, and the theory of the defendants was supported by
evidence. The plaintiff testified that she saw the Ladd car
coming toward the intersection before it had reached the
Virginia apartments, the closest line of which was 100.2
feet from the intersection, and that it was approaching at
a speed of 35 miles an hour; that at all times Mrs. Ladd
was looking up over the buildings to the west and not in
the direction of the Crandall car; that she remarked to Mrs.
King that she hoped that Mrs. Ladd would look where she
was going, but that she did not warn her husband who was
driving.

In Tucker v. Draper, 62 Neb. 66, 86 N. W. 917, it was
stated: “But in an action by the father for his own benefit
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to recover for the pecuniary injury which he has suffered
by reason of the death of the child, his own negligence con-
tributing to the death will defeat his recovery.” This rule
was reaffirmed in the recent case of Jones v. Union P. R.
Co., 141 Neb. 121, 4 N. W. (2d) 875. The rule laid down
there is applicable here where the action is for the benefit
of the wife.

That the plaintiff was under a duty to warn her husband
of danger known to her there can hardly be any doubt. In
Murphy v. Shibiya, 125 Neb. 487, 250 N. W. 746, it was
stated: ‘““The negligence of a husband while driving hig
automobile with his wife as his guest may not be imputable
to her, but she may be responsible for the consequences of
her own negligence in failing to warn him of known ap-
proaching danger and to protest for her own safety against
his recklessness.” Other cases supporting this view are
Tomjack v. Chicago & N. W. R. Co., 116 Neb. 413, 217 N.
W. 944 ; Behr v. Duling, 128 Neb. 860, 260 N. W. 281 ; Ber-
gendahl v. Rebeler, 133 Neb. 699, 276 N. W. 673; Fischer
v. Megan, 138 Neb. 420, 293 N. W, 287,

We conclude that the trial court erred in refusing to sub-
mit to the jury the question of contributory negligence on
the part of the plaintiff.

Next the defendants urge that the court erred in giving
instruction No. 10 of its own motion, and in refusing to
give instruction No. 3 requested by the defendants.

We find no merit in the contention. Instruction No. 10
fully and fairly states the rules of law relative to the duties
»f persons approaching intersections from opposite direc-
tions at approximately the same time. It does not recite
the effect of violations of speed regulations, but this is set
forth in instruction No. 7 by quotation from the City of
Lincoln ordinance. Instruction No. 3 requested by the de-
fendants contains a statement of the rules and goes fur-
ther and requests an interpretation of the rules. The rules
themselves are plain and clear and do not require interpre-
tation. The court did not err in this respect.

Defendants urge that the court erred in the failure to
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properly instruct with regard to the failure of the deceased
to have a driver’s license. In this contention we think there
is no merit.

The evidence indicated that the deceased had no driver’s
license. The court instructed that this evidence was “ad-
mitted by the court for your consideration merely for what-
ever you may consider it worth in determining whether or
not Crandall was negligent at the time.”

If this was error no reason is observable why it was prej-
udicial to the defendants. There is no word in any of the
testimony from which even an inference of casual connec-
tion between the accident and the failure to have a driver’s
license could be drawn.

We are not unmindful of the rule that a violation of a
statute or ordinance enacted in the interest of public safe-
ty is evidence of negligence (Walker v. Klopp, 99 Neb. 794,
157 N. W. 962 ; Stevens v. Luther, 105 Neb. 184, 180 N. W.
87), but the rule cannot be made applicable unless there is
some causal relation between the violation and an accident.

Complaint is made that there was error in instruction
No. 9 in that the court instructed the jury that, “If you find
that Minnie Ladd was guilty of negligence, as claimed by
the plaintiff, then her husband would be equally and joint-
ly liable with her for any damage that might result there-
from,” without taking into consideration the contributory
negligence of plaintiff or of plaintiff’s decedent, or the
question of proximate cause. This contention does not take
into consideration the full purport of all of the instructions.
The instructions as to Minnie Ladd and plaintiff’s decedent
were proper under the comparative negligence rule; hence,
since it was admitted that the automobile driven by Minnie
Ladd belonged to Charles F. Ladd and was a “family pur-
pose’” automobile, by reference to the other instructions it
is clear that instruction No. 9 was correct on the theory on
which the case was submitted.

The contention is made that the court erred in refusmg
to give a proper instruction on the measure of damages.
We find no error here.
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The remaining material assigned errors do not require
consideration and discussion since they refer to the verdict
of the jury.

For the reasons herein stated, the verdict and judgment
are reversed, and the cause remanded for a new trial.

REVERSED.

VELMA FANDERS, APPELLEE, V. JAMES DAVISON, APPELLANT.
7 N. W. (2d) 652

FILED JANUARY 15, 1943. No. 31479.

1. Negligence. A party who tenders an issue of negligence has the
burden of sustaining the charge by a preponderance of the evi-

dence.
2. The burden of proof of negligence rests upon the party
who alleges it and this burden does not shift during the trial.
3. Where a party alleges an emergency created by the

negligence of his adversary, he is required to assume the burden
of proving such negligence and in consequence the emergency.

APPEAL from the district court for Gage county: CLOYDE
B. ELLIS, JUDGE. Affirmed.

Rinaker, Hevelone & McCown, for appellant.
Hubka & Hubka, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER and YEAGER, JJ.

YEAGER, J.

This is an action for damages for personal injuries in-
stituted by Velma Fanders, plaintiff and appellee, against
James Davison, defendant and appellant. The case was
tried to a jury. The jury returned a verdict in favor of
plaintiff and judgment was entered on the verdict. Motion
for new trial was duly filed and overruled by the court.
From this judgment the defendant has appealed.

The appeal presents but one assignment of error. The
appellant urges as his assignment of error that the court
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erred in the giving of the following which appears as a
part of instruction No. 3:

“You are further instructed that the defendant in his an-
swer also alleges, in substance, that his automobile was be-
ing driven with due care; that he was suddenly confronted
with an emergency and that he used all the skill at his
command but was unable to avoid the accident.

“You are instructed that these latter allegations of said
answer are affirmative in their nature and before defend-
ant can avail himself thereof he must prove the same by a
preponderance of the evidence.

“If you find that the defendant has proved either or both
of his said affirmative defenses by a preponderance of the
evidence, then your verdict will be in favor of the defend-
ant.”

The accident in question occurred on April 12, 1940, at
about 4:30 o’clock p. m., at or near the intersection of high-
way No. 3 with another road a short distance north of the .
village of Harbine in Gage county, Nebraska. Highway
No. 3 is an oil mat surfaced road, and extends in a north-
easterly and southwesterly direction. The other road has
a gravel surface and extends north and south.

The plaintiff drove her husband’s automobile from a fill-
ing station, which station is on the north side of the high-
way, onto highway No. 3 a short distance west of the in-
tersection of the two roads. The defendant coming from
the southwest on highway No. 3 ran into the rear of the au-
tomobile operated by plaintiff. Plaintiff in her petition
claimed that the defendant was guilty of negligence.

The defendant filed an answer and cross-petition. In his
answer the defendant generally denied that he was guilty
of negligence. Further, he made the following allegation
which is paragraph 6 of the answer. ‘That while the plain-
tiff was driving her husband’s said automobile diagonally
across the traveled portion of said state highway No. 3 and
while she and her husband’s said automobile were still on
the traveled surface of said highway she suddenly, and
without warning, and recklessly and negligently reduced
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the speed of said automobile which she was driving, and
brought said automobile almost to a stop upon the traveled
surface of said state highway No. 3 and immediately in
front and in the path of the defendant and his said auto-
mobile ; that thereupon the defendant, confronted with the
imminent and immediate peril of a collision between his au-
tomobile and the automobile driven by the plaintiff, turned
and swerved his said automobile to the left, or northerly di-
rection, in an effort to avoid such collision, but was unable
to prevent such collision.”

It is the contention of appellant that on thls allegation
in the answer the court, by the instruction complained of,
improperly placed the burden of proof of the emergency
charged on the defendant.

From a full and fair examination of this portion of the
answer, it is clear that the contention of the appellant is
without merit. The inescapable purport of the language
contained in the allegation is that by and through the neg-
ligence of the plaintiff, which was the proximate cause of
the accident, the defendant was placed in a position where-
in it was impossible for him to act so as to prevent the ac-
cident. In other words, it is an affirmative charge of neg-
ligence against the plaintiff.

The charged negligence against the plaintiff in this re-
spect was a material issue tendered by the defendant and
hence the burden was upon him to sustain the charge by a
preponderance of the evidence. Pierce v. Miller, 107 Neb.
851, 187 N. W. 105; Fenske v. Strait, 121 Neb. 177, 236 N.
W. 441; Gutzmer v. Nelsen, 121 Neb, 214, 236 N. W. 614;
Cohen v. Swanson Petroleum Co., 133 Neb. 581, 276 N. W.
190; Hole v. Hamp, 134 Neb. 259, 278 N. W. 480; Fairchild
v. Fairchild Clay Products Co., 141 Neb. 356, 3 N. W. (2d)
581.

The general rule is fully applicable in negligence cases.
In Kwnies v. Lang, 116 Neb, 387, 217 N. W. 615, it was stat-
ed: “In this connection it is to be also remembered that
in this jurisdiction, upon the issue of negligence, the bur-
den of proof rests upon him who alleges it, and the burden
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of proof does not shift during the trial.” See, also, Spears
v. Chicago, B. & Q. R. Co., 43 Neb. 720, 62 N. W, 68; Swift
& Co. v. Haloubek, 60 Neb. 784, 84 N. W. 249 ; Riley v. Mis-
souri P. R. Co., 69 Neb. 82, 95 N. W. 20; Lincoln Traction
Co. v. Shepherd, 74 Neb. 369, 104 N. W. 882.

From an examination of the quoted portion of the in-
structions alone without reference to the allegation of the
answer, it would appear that there is force in the conten-
tion that the trial court wrongly placed the burden of proof
upon the defendant, since no mention is made therein of
the allegation that the emergency complained of was al-
leged to have been created by the negligence of the plain-
tiff.

To have properly reflected the allegation of the answer
and the theory on which the case was presented by the de-
fendant, the last clause of the first quoted paragraph of the
instruction should have been in substance the following:
That he was suddenly confronted with an emergency cre-
ated by the negligence of the plaintiff and that he used all
the skill at his command but was unable to avoid the acci-
dent. The italicized words did not appear. This failure to
fully reflect this issue tendered by the answer was not prej-
udicial to the defendant since it imposed no additional bur-
den. The additional words would only have been explana-
tory of the burden imposed by the instruction.

Finding no error in the instruction complained of, the
judgment of the district court is affirmed.

AFFIRMED.

THOMAS WALLS V. STATE OF NEBRASKA.
7 N.W. (2d) 709

FILED JANUARY 22, 1943. No. 31483.

Burglary. The defendant was convicted of breaking and entering a
filling station. We have reviewed the entire cause, considered
the assignments of error presented here, and find that no sub-
stantial miscarriage of justice has occurred.
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ERROR to the district court for Scotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. Affirmed.

Neighbors & Danielson, for plaintiff in error.

Walter R. Johnson, Attorney General, and John H. Com-
stock, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER and YEAGER, JJ.

SiMMONS, C. J.

Defendant was charged with breaking and entering a fill-
ing station with intent to steal. He was tried and by a
jury found guilty of the crime. He appeals. We affirm the
judgment of the trial court.

Defendant at the trial and on his appeal here had the
. service of able counsel, who died after the case was briefed.
Defendant appeared personally at the bar of this court and
orally submitted his case upon the brief prepared and pre-
sented here by his counsel.

The evidence establishes that on the night in question the
defendant and two women companions went to a night club
in Scottsbluff. He was there for some time drinking beer
and whisky and dancing with his companions. Sometime
after midnight one of the women, because of his drunken
condition, left him and went home. The other remained
for some time and finally, for the same reason, she left him
and went home. The defendant then visited another night
club, continued his drinking and sometime around 3 o’clock
in the morning entered a café, ate and met friends. These
friends, two young men, had also been drinking. They pro-
posed to drive to Denver and asked defendant to go with
them. They discussed the need of money and where they
could get it. They left the café, entered a car owned by the
father of one of the men, drove around a bit, and finally
went to the service station where one of the men worked.
There defendant kicked out a glass in the door, then it was
opened by reaching through the opening made by the brok-
en glass, the defendant and the employee entered, opened
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the safe and took out a bag containing currency, coins and
checks. The third man entersd before the job was done.
Following that they left the building taking the bag and
contents with them, and drove to Morrill. On the way the
defendant opened the sack, took out the contents, took the
coins and currency himself and gave the checks to the oth-
ers. The coin sack was thrown out of the car window. It
was later found on the highway west of Scottsbluff. At
Morrill they bought gas, and cashed a check. They went
to Torrington where one of them, not the defendant, got
coffee and cashed a check. Starting for Cheyenne, the de-
fendant got into the rear seat and went to sleep. They
drove to Cheyenne, to Laramie, to Fort Collins, where on
mid-morning they stopped at a tavern, and while being
served beer, one of the men, not the defendant, told what
had been done and their arrest followed. There is no sub-
stantial dispute as to the above facts.

The defendant testified in his own behalf that he had
some money when he started the evening. This he thought
was pretty well spent before the evening was over. He tes-
tified as to his drinking and generally told where he had
been during the evening, down to the time he got into the
car with the others under the “impression” that he was go-
ing to Denver. From that time on he testifies that he re-
members nothing until he woke up at Fort Collins. De-
fendant’s leg was cut during the night. He testified that
he does not remember when or how it happened. When ar-
rested defendant had coins and currency in four pockets.
The evidence of the degree of drunkenness of the three men
when at the café and before is conflicting. It ranges from
testimony that defendant was staggering drunk to he had
been drinking but was by no means as drunk as the othar
two, who remembered fairly well all that happened, and in
particular what happened when the crime was committed.

Defendant’s principal contention is that he was too drunk
to remember what happened, too drunk to form the neces-
sary criminal intent, and too drunk to distinguish between
right and wrong. The evidence is conflicting, but no more
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so than might be expected under the circumstances. The
other men testified that while in jail at Fort Collins, the
defendant told them that he was a “four-time loser,” and
that if one of them would assume responsibility they, being
young and with a good record, could get a parole. This de-
fendant denied, as he did other parts of their testimony.
He admitted on cross-examination that he previously had
been convicted of a felony. The jury had the right to de-
termine the credibility of defendant.

It is patent, if reversible error was not committed at the
trial, that the evidence sustains the “guilty” verdict.

Section 29-2308, Comp. St. 1929, provides: “No judg-
ment shall be set aside, or new trial granted, or judgment
rendered, in any criminal case on the grounds of misdirec-
tion of the jury, or the improper admission, or rejection of
evidence, or for error as to any matter of pleading or pro-
cedure, if the supreme court, after an examination of the
entire cause, shall consider that no substantial miscarriage
of justice has actually occurred.”

Defendant complains about some 20 rulings of the court
on the admission or rejection of evidence. These we have
reviewed and find that prejudicial error was not made.

Defendant next complains that there are inconsistencies
in the state’s evidence. These matters were for the con-
sideration of the jury in determining the issues presented.
Reversible error is not shown.

The court gave the usual instructions as to the elements
of the crime, including intent, the presumption of inno-
cence, the testimony of accomplices, the credibility of wit-
nesses, and the reasonable doubt rule. The court further
instructed the jury as to intoxication with relation to the
guestion of criminal intent, and gave an instruction as a
guide to determine whether or not the defendant intended
to commit the crime, and the consideration which should be
given to evidence of excessive intoxication by which the
party is wholly deprived of reason. No complaint is made
here as to any of these instructions.

The trial court refused to give an instruction, requested
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by the defendant, concluding with the proposition that, if
the jury found that defendant had sufficient mental capac-
ity to understand what he was doing, but if they had a rea-
sonable doubt that the defendant had the mental capacity
to distinguish right from wrong at the time he broke and
entered the filling station, then the jury should acquit. De-
fendant complains about the refusal of the trial court to
give the tendered instruction, and its failure to give one
covering the above proposition. Defendant bases this as-
signment upon the decision in Knights v. State, 58 Neb.
225, 78 N. W. 508, and supporting decisions. Defendant’s
evidence did not call for such an instruction. His evidence
was that from the time he left the café until he woke up at
Fort Collins his mind was a complete blank. Considering
the instructions given, we find that prejudicial error was
not made by the trial court either in refusing to give the
requested instruction or one of similar import.

The evidence believed by the jury is ample to sustain the
verdict. We have examined ‘‘the entire cause” and find
that “no substantial miscarriage of justice has actually oc-
curred.”

The judgment of the trial court is

AFFIRMED.

Rose and Eberly, JJ., not participating.

STATE, EX REL. WALTER R. JOHNSON, ATTORNEY GENERAL,
APPELLANT, V. COMMERCIAL STATE BANK, APPELLEE.
7 N. W. (2d) 654

FILED JANUARY 22, 1943. No. 31491.

1. Public Lands. Sections 72-219 and 72-220, Comp. St. 1929, were
enacted for the protection of the state in enforcing the remedies
therein provided. They create no liabilities other than those
contained in the contracts of the parties.

A person claiming an interest in a school-land lease

under an assignment from a lessee is liable upon the covenant

to pay rent only if privity of estate exists between such person
and the lessor. :
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3. Landlord and Tenant. Where a lessee assigns his whole estate in
the demised premises, the assignee is ordinarily liable to the les-
sor for the whole of the rent reserved in the lease.

But where the lessee assigns a lease as security for a
loan only, and the whole estate consequently is not assigned, the
assignee is not ordinarily liable for the rents reserved in the
lease in the absence of a binding contractual provision to that
effect.

5. Public Lands. Whether an assignment of a lessee’s interest in
school-lands destroys the privity of estate existing between the
lessee and the lessor and creates that relation between the as-
signee and the lessor depends upon the estate demised and the
estate assigned being identical.

6. When an assignment of a school-land lease is made to
secure a loan, such assignee is not liable to the lessor for the
rent reserved until he enters into possession.

7. A school-land lease, absolute in its terms, may be shown

by parol evidence to have been given as security for the payment
of a loan, and as between the parties, if estabiished, it will be so
construed by the courts.

APPEAL from the district court for Perkins county:
CHARLES E. ELDRED, JUDGE. Aflirmed.

Walter R. Johnson, Attorney General, and Robert A.
Nelson, for appellant.

George B. Hastings, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

CARTER, J.

The state of Nebraska commenced this action to recover
the payments and interest due by the terms of a school-land
lease. The trial court found for the defendant bank and
the state appeals.

The evidence shows that the school-lands in question were
leased to one Ben Brinkema on December 31, 1924, for a
period of 25 years and the lease recorded in the office of
the board of educational lands and funds. On June 29,
1927, the lessee assigned his interest in the lease to L. E.
Smith, this assignment also appearing of record in the of-
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fice of the board of educational lands and funds. On March
1, 1928, the lease was assigned to the defendant Commer-
cial State Bank of Elsie and the assignment recorded in the
office of the board of educational lands and funds. After
the lease was assigned to the bank, the semiannual rentais
due under the lease after March 1, 1928, and prior to July
1, 1930, were paid. On or about November 12, 1932, the
board of educational lands and funds forfeited the lease for
nonpayment of rent, at which time there remained due and
unpaid the sum of $949.29. In February, 1934, the im-
provements on the school-land were sold for $50 and the
amount credited on the rentals due, leaving due and unpaid
the sum of $899.29. It is for this amount with interest for
which this action was commenced.

The defendant bank alleges and the evidence shows that
on March 1, 1928, L. E. Smith borrowed $5,500 from the
defendant bank and gave a mortgage on a quarter-section
of land and the assignment of the school-land lease herein-
before referred to, as security for the loan. On February
21, 1929, Smith paid off the $5,500 loan and the bank exe-
cuted and delivered to him an assignment of the lease. This
assignment does not appear to have been recorded in the of-
fice of the board of educational lands and funds. The evi-
dence is undisputed that Smith lived on the school-land dur-
ing all the times herein mentioned and that the defendant
bank never had actual possession of the leased lands. The
president of the bank testifies that the bank had no interest
in the school-lands other than the assignment of the lease
for security and that the bank never paid any rentals due
under the lease. The rentals paid while the bank held the
assignment of the lease appear to have been paid by Smith.

Our statute provides that, if any lessee of school-lands be
in default of the semiannual rental for six months or more,
the board of educational lands and funds may, after giving
a 90-day notice, forfeit the lease. For the purposes of this
statute the person whose title appears last of record will be
recognized as the owner of the lease. Comp. St. 1929, sec.
72-219. It is also provided that no assignment of a school-
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land lease shall be valid until recorded in the office of the
board of educational lands and funds and shall not be eli-
gible to such record if there are any payments of interest
or rental due at the time the assignment is offered for rec-
ord. Comp. St. 1929, sec. 72-220. The foregoing statutes
were enacted for the protection of the state by insuring that
the state might transact with certainty its business with
the lessees of school-lands and protect itself against the
claims of unknown assignees. Assignments of school-land
leases are permitted, but in order to be effective against the
state the state must be informed of them in the manner
which the statute prescribes. Langan v. Binfield, 49 Neb.
857, 69 N. W. 123; Hile v. Troupe, 77 Neb. 199, 109 N. W.
218. )

As between the parties, therefore, the assignment of the
school-land lease to Smith, after the payment of the loan,
was valid, although, in the event of default, the state could
enforce the remedies contained in the statute without re-
gard to such assignment. The assignment to the bank did
not contain provisions by which the bank assumed and
agreed to pay the rentals due under the lease. The only re-
maining question is whether the covenant to pay rent runs
with the land. This depends entirely on the question wheth-
er there was privity of estate between the assignee bank
and the state. This in turn depends on the question wheth-
er the assignor assigned all of his interest in the lease to
the bank. Hogg v. Reynolds, 61 Neb. 758, 86 N. W. 479.

The evidence shows that the assignment was made to the
defendant bank as security for a loan. This being true,
the whole interest of the assignor was not assigned. Un-
der these circumstances there was no privity of estate be-
tween the state and the assignee bank and no obligation to
pay rent accrued to the bank. Whether an assignment of
a lessee’s interest in school-lands destroys the privity of es-
tate existing between the lessee and the lessor and creates
that relation between the assignee and the lessor depends
upon the estate demised and the estate assigned being iden-
tical.
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The state contends, however, that parol evidence is not
admissible to show that the assignment was given as secur-
ity. With this we are not in accord. This court has .many
times held that a deed, absolute in its terms, may be shown
by parol evidence to have been given for the purpose of
securing the payment of money, and that, in such case as
between the parties, such deed will be construed to be a
mortgage. Names v. Names, 48 Neb. 701, 67 N. W. 751.
And in Gregory v. American Bank Bldg. Co., 108 Neb. 507,
188 N. W. 191, it was held: “It is competent to prove
by parol evidence that the parties to an assignment of a
lease of real estate, though absolute in form, intended it as
collateral security for a debt.” We see no difference in prin-
ciple in the case at bar. It is also generally held that,
where a mortgage is considered a mere security for the
debt, such mortgagee is not liable to the lessor for the rent
of the demised premises unless and until he enters into pos-
session. 36 C. J. 876. We think this rule is also applica-
ble in principle to the case at bar. The evidence shows con-
clusively that the assignee bank never went into possession
of the school-lands in question, they being at all times here-
in mentioned in the exclusive possession of defendant’s as-
signor, Smith.

While our statute, section 72-219, Comp. St. 1929, au-
thorizes the state to treat the last lessee shown on the rec-
ords of the board of educational lands and funds as the
proper person to be served with notice in forfeiture pro-
ceedings, the liability of any lessee is dependent upon the
contract of the parties and the law that existed when such
contract was made. For the reasons hereinbefore given,
we conclude that the trial court correctly held that the de-
fendant bank was not liable for delinquent rentals due by
the terms of the school-land lease under the undisputed
facts of the case.

‘ : AFFIRMED.
Rose and Eberly JJ., not participating.
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JOHN WILLIAM JAMES, APPELLANT, V. HARRY KREBEK ET

AL., APPELLEES.
7 N. W. (2d) 637

FILED JANUARY 22, 1943. No. 31198,

1. Automobiles. “Gross negligence, within the meaning of section
39-1129, Comp. St. Supp. 1931, means negligence in a very high
degree, or the absence of even slight care in the performance of
a duty.” Morris v. Evrskine, 124 Neb. 754, 248 N. W. 96.

The burden of proof is upon a guest, riding in an auto-
mobile by invitation, to prove by a preponderance of the evidence,
if he seeks to hold the owner or operator thereof liable for dam-
ages, that such owner or operator was guilty of gross negligence.
Failure to so prove, or the fact that the operator of the automo-
bile may have been guilty of ordinary negligence, is insufficient
to warrant a recovery in favor of the guest.
: APPEAL. In reviewing a peremptory instruction in favor
of defendant, issuable facts which the evidence in favor of the
plaintiff tends to prove will be regarded as established, and if
such facts, when so considered, are insufficient to prove by a pre-
ponderance of the evidence gross negligence on the part of the
operator of an automobile, in a suit by a guest, then such mo-
tion for a directed verdict was properly sustained.

The violation of a statutory provision is not, in and of
itself, negligence, but may be taken into consideration, together
with all other facts and circumstances in the case, to determine
the question of negligence,.

5. Appeal. Where the gravamen of an accident is negligence, and
the facts and circumstances with reference thereto are contro-
verted and in conflict, in that reasonable minds might draw dif-
ferent conclusions in an analysis of such facts and circum-
stances, the question is one for the jury and will not be set aside
unless clearly wrong.

APPEAL from the district court for Antelope county:
AporLPH E. WENKE, JUDGE. Opinion on motion for rehear-
ing of case reported in 141 Neb. 73. Former judgment of
reversal vacated and judgment of district court affirmed.

M. S. McDujfee and Elmer C. Rakow, for appellant.

Jackson & Rice, Peterson & Devoe, Matzke & Bek and
Ralph M. Kryger, contra.
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Heard before Simmons, C. J.,, ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

MESSMORE, J.

This case is before us on rehearing. Former opinion is
reported in 141 Neb. 73, 2 N. W. (2d) 629.

The mother and next friend brought this action to recov-
er damages for personal injuries sustained by her son, a
minor, 19 years of age, in an automobile collision on a pub-
lic highway between two automobiles driven by defendants
while he was a gratuitous guest in one of the cars.

Plaintiff’s petition alleges that his injuries were caused
by the negligence of the defendants approximately concur-
rent in time and each contributing to his injuries; that de-
fendant Wright, the driver of the car in which plaintiff was
riding, was guilty of gross negligence in not having his au-
tomobile under control, in not keeping a proper lookout, in
turning to the left in front of defendant Krebek’s automo-
bile, in not being on his own right side of the highway, and
in not avoiding the accident; that defendant Krebek was
guilty of negligence in driving his automobile on his left-
hand side of the highway at an excessive rate of speed,
such as to endanger the life and limb of other persons gen-
erally using said highway, in not keeping a proper lookout,
in not having his automobile under control, and driving it
into the Ford. Defendants’ answers are, in effect, a gen-
eral denial.

The accident occurred on highway No. 275, surfaced with
0il mat or black top, 24 feet in width, and about a mile and
a half east of Meadow Grove, Nebraska, on May 1, 1940, at
approximately 11:30 a. m., in front of the Haskell Osborn
farm. The highway for the most part near the place of the
accident is smooth and practically level. Defendant Wright
was driving a Ford automobile east on said highway and
defendant Krebek a Buick sedan, proceeding west thereon.
The day was clear, the wind blowing, and the visibility
good. The highway runs out of Meadow Grove from the
east on a section line, and near the Osborn farm there is a
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wide turn, taking the road southeast from the section line.
A few rods west of the Osborn house is a concrete culvert
wider than the oil mat. .On the south side of the highway,
east of the culvert, there is a curve sign, and east of this
sign is the Osborn driveway on the opposite side of the
highway, and where the highway leaves the turn south it
angles in that direction for a half mile where it connects
with the half-section line, then proceeds straight west in
what amounts to a large “S” curve for a half-mile. The
land is level and there are no trees of any size on the south
side of the highway for some distance west of the Osborn
place and for some distance southeast. A grove, some trees
and shrubs near and about the Osborn farm and along the
highway will be referred to later.

On the morning in question plaintiff, as a guest of Wright,
proceeded from Tilden, Nebraska, on highway No. 275 in
an easterly direction, and as they approached the Osboru
farm, Wright called plaintiff’s attention to a car coming to-
ward them from the east. Plaintiff testified they were then
just west of the culvert, and Wright said: “ ‘Look at that
tar,” and he wondered if it was ever going to get over;”
that, considering the highway at that point as an “S” curve,
the approaching car was coming out of the curve about
half-way around it. The witness explained that “after you
get past the Osborn farm there is a short curve to the south
~and then the road runs in a southeasterly direction for
about a half-mile, then there is another more wide, sweep-
ing curve that turns into the straight-away going on east;”
that plaintiff and Wright were on the straight east and west
road when Wright made the remark, and they continued
thereon until they were somewhere past the Osborn drive-
way and west of a bridge. Plaintiff saw the Buick ap-
proaching, and it was on the south side of the road when
his attention was called to it, and when the Buick came
out of the curve, he remembered sliding down in his seat
because he felt that an accident was unavoidable. He placed
the Krebek car on its south and left side, and the Wright
car on its right and south side, of the highway. Plaintiff
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stated that he did not pay any attention to the car coming
from the east until Wright called his attention to it. The
curve sign is seven feet south of the south edge of the mat.
The distance from the west side of the culvert to the curve
sign is 360 feet, and the distance from the curve sign to the
beginning of the curve where the road takes off to the
southeast is 180 feet. The height of the road above the
ditch on the south side near the curve sign is four feet, and
there is a four-foot fill above the adjacent ground in the
center of the grade. The distance from the curve sign to
the driveway into the Osborn place is 125 feet, and the dis-
tance to the beginning of the curve to the right from the
bridge on the highway is 540 fest; that is, where the road
begins to curve to the southeast. The bridge is the same
width as the highway and a 10-foot span.

At the time of the collision Osborn was in front of his
barn sacking wool. He did not see the accident, but heard
the cars come together and was the first person on the scene.
The only witnesses to the accident were the plaintiff and
the two defendants. The Ford car stopped right on the
fence line on the north side of the highway, 60 to 70 feet
from Osborn’s driveway and a little west thereof. The Bu-
ick was upside down over by the curve sign, lying on its
top, facing almost straight north and a little to the north-
west. Most of the Buick car was south of the white line,
pointing north. Glass and débris on the highway were well
scattered. Osborn stated there was a little more north of
the center of the highway than in other places, and he no-
ticed grease spots of Prestone coming from the Buick over
" the road to the south side. The shoulders on each side of
the highway were approximately six feet wide; on the south
side there was a ditch four or five feet deep where dirt had
been apparently taken to fill in other parts of the highway.
The Ford came to rest off the grade on level ground north-
east of the curve sign on the south side of the highway, a
little more east than north. The grade, compared to the
low spot where the Ford was, is four or five feet and stops
where the Ford car laid on the fence line.
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The witnesses testified as to glass on the highway, but
there was no unanimity of observance as to the quantity
and location of the glass. One witness testified that there
was a little more glass north, while others testified that
there was a little more south, of the white line. The point
of impact of the Buick was the right front corner, right
front wheel and fender, and the part thereof which came
into contact with the Ford was practically torn off. The
whole right corner of the car was crushed and bent back.
There was a dent on top where the Buick came into con-
tact with the road when it turned to the left and rested
on its top. .

A mechanic, who went after the Wright car, testified
that the Ford was lying “on the north side of the road just
at the bottom of the grade,” north of the turn, a little west
of the Osborn driveway, on the fence line, on its right side,
facing west; with reference to the right front wheel or
front door of the Ford, that “the main part came just be-
hind the front wheel” and just in front of the front door,
indicating the most serious damage to the Ford; that its
whole right side was destroyed; that “just about the cowl
and front door took the worst part of the blow.”

The witness Gardiner, two and a half hours after the ac-
cident, went to the scene for the purpose of picking up the
Krebek car, but it was gone. He observed what he took to
be burned rubber tracks in two places just about in the cen-
ter of the highway, which looked as if the burn might have
been made by two wheels of one car and two wheels of the
other, where they came together, and the impact had skid-
ded the cars a little. The witness believed “the Buick was
about straddle of the mark’ in the middle of the highway.
There was a burn mark north of the white line which pro-
ceeded over to the south thereof, and which would be the
mark of the Buick; one mark was just about on the white
line, and one mark 20 inches north of the line, which would
be the north mark of the Ford, and that the marks were
those of the rear wheels of the Buick and a wheel of the
Ford. The witness did not know whether it was the front
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or rear wheel of the Ford, but “it looked like the front.”
On cross-examination, this witness stated that all of the
marks were on the north side of the center line of the high-
way, and there is some confusion with reference to whether
there were four burn marks or-three. There seems to be
little dispute as to the respective positions of the cars im-
mediately after the accident.

At this juncture, the plaintiff rested, and the defendant
Wright moved for a directed verdict, challenging the suf-
ficiency of the evidence to prove gross negligence on hig
part. This motion was sustained.

In the case of Morris v. Erskine, 124 Neb. 754, 248 N, W.
96, which is the first case in this court defining ‘“gross neg-
ligence” under the guest law (Comp. St. Supp. 1931, sec.
39-1129), the court held: “Gross negligence, within the
meaning of section 39-1129, Comp. St. Supp. 1931, means
negligence in a very high degree, or the absence of even
slight care in the performance of a duty.” On page 755 of
the opinion the court said:

“We are of the opinion that in adopting the guest act the
legislature used the term ‘gross negligence’ as indicating a
degree of negligence. Negligence may be slight, ordinary
or gross. Gross negligence means great or excessive negli-
gence ; that is, negligence in a very high degree. It may be
said that it indicates the absence of even slight care in the
performance of a duty, and such, we think, is the meaning
intended by the legislature.”

With respect to reviewing a peremptory instruction, the
law is well settled that, where such instruction is in favor
of defendant, issuable facts which the evidence in favor of
the plaintiff tends to prove will be regarded as established.
Gilbert v. Bryant, 125 Neb. 731, 251 N. W. 823.

The question presented is: Is the evidence sufficient to
submit to the jury the question of gross negligence on the
part of defendant Wright?

It appears from the evidence that Wright saw the Kre-
bek car when the Wright car was over 600 feet distant
_therefrom. The distance from the west side of the culvert
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to the curve is 540 feet; the Wright car was west of the
culvert some distance, and the Krebek car was half-way
around the curve when Wright first saw Krebek and made
the remark to the plaintiff about the on-coming car. The
Wright car must have traveled over 400 feet, while the Kre-
bek car must have traveled 300 feet, from the time that
Wright made the remark to the plaintiff. At the time, he
was some distance west of the bridge, and he made this re-
mark before he collided with the Krebek car at or near the
curve sign.

The plaintiff testified that Wright said he could not meet
the Krebek car head-on, so he turned to the left; he did not
turn to the right because of the culvert; and Krebek said
he could not meet the Wright car head-on and turned to
the left to avoid an accident. Both the Wright and Krebek
cars turned to the left and both cars were on the south side
of the road.

There is no competent evidence of speed of the Wright
car. The only eyewitness testifying to the accident was
the plaintiff. It will be noted that the other witnesses tes-
tified to the position of the two cars after the accident
and to the condition thereof, and as to the débris, fragments
of glass and Prestone. There was no evidence as to any of
the acts of Wright in driving his automobile or of his con-
duct in connection with its operation. Plaintiff stated that
Wright was driving on the south side of the highway and
continued to so drive. There was no evidence before the
plaintiff rested that Wright was on the wrong side of the
highway, unless it would be the testimony of the plaintiff
that Wright turned to the left to avoid a head-on collision;
he did not turn to the right because of the culvert. Plaintiff
testified that Krebek had been on his wrong side of the
highway. Then there is the evidence given by the witness
Gardiner, with reference to the burned tire marks, observed
two and a half hours after the accident, which testimony is
confusing as to whether there were four or three burn
marks, and is speculative as to which tire marks would be
attributable to either the Buick or to the Ford car. It is
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not clear in disclosing that the accident happened 20 inches
to the north of the center line of the highway. The witness
Gardiner attempts to back up his statement on the theory
as to what he believes constitutes tire marks attributable
to each car.

From a careful review of this evidence up to the time
that the plaintiff rested, and further considering the fact
that the record does not disclose any offer to withdraw the
rest, or the offer of any further testimony in behalf of the
plaintiff at any time, we hold that the record is void of suf-
ficient evidence to disclose gross negligence on the part of
Wright.

After the motion for a directed verdict was sustained in
favor of Wright, the case proceeded as to the negligence, if
any, of Wright and Krebek, and which, if either, was guil-
ty of negligence that constituted the proximate cause of
the accident.

Krebek, a man 65 years of age, was returning from Nor-
folk with his son-in-law, leaving there at 10:55 a. m., and
driving between 45 and 50 miles an hour. He testified that
there was an exceptionally high wind, with sufficient force
to interfere with the operation of his automobile, so that
he was obliged to be careful. As he proceeded west on the
highway he first saw the Wright car as he came around the
turn and ‘“‘got onto the straight-away,” and as he came into
the east and west road he saw the Wright car coming at a
distance of approximately 600 feet. The Wright car was
on the west side of the bridge; Krebek was driving on the
north side of the highway, which was his own right side,
and the Wright car was on its own side of the highway.
Krebek stated that he was driving along and noticed the
Wright car coming, and when it seemed to get behind a
grove of trees it just came across the road in front of him,
and his thought was how was he going to miss it. The
grove of trees was the box elder and cottonwood grove, the
north side of which is straight north of the culvert; a row
of willows in a draw that is bridged by the culvert, and an
“L”’-shaped grove around the farm buildings, with larger
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trees to the north; along a fence of the yard is a row of
mulberry trees, a little bushy and uneven, at some distance
apart,—in some instances 30 or 40 feet and in some not
over 20 feet. Part of the buildings and the house on the
Osborn farm extend east to the driveway, and south along
the driveway are some trees and east thereof are some old
and rather large trees. If this distance is correct and the
position of Krebek’s car was as he testified, it is apparent
that if there was much wind blowing the trees as described
would lessen the force of the wind at that particular point.
When Krebek first turned to the left, he did not know how
close the Wright car was before he was on top of it, and on
the north side of the road at the time, until he turned his
wheel, believing he could miss the Wright car. He stated
that his left front wheel was probably over the white stripe
in the center of the highway, and his right front wheel hit
the Wright car by the right front door, but at that time it
was still on the north side of.the white line; that he was
driving 50 miles an hour; that Wright made a sudden turn
to the left onto Krebek’s side of the highway ; that Wright
was on his side of the highway and Krebek on his until
Wright was even with the grove of trees; at that point the
Wright car shot across the highway in front of Krebek’s
car, which stopped right in the center of the road, rolled
to the south, which would be to the left; the Wright car
proceeded 60 feet across the highway northeast, and the
accident happened 25 or 30 feet west of the curve sign.
Krebek stated that he could not turn to the right because
the Wright car was suddenly in front of him. His son-in-
law was unable to tell anything about the accident.

A state patrolman testified that in his opinion the two
cars came together approximately 33 feet east of the curve
sign; that the markings where the two cars came together
consisted of skid scratches on the oil mat, and were on the
south side of the center of the highway. Wright testified
that the wind did not whip his car across the highway from
the south to the north; did not bother him, and he did not
know how far he was west of the culvert; that he watched
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the Krebek car and it was being driven on the south side;
that he, Wright, did not change his position and that Krs-
bek’s car remained on the south side of the highway; that
he saw the Krebek car from the time he turned east past
the bridge, and that it was on the south side at all times;
that the cars came together pretty close to the middle line
of the highway ; that he, Wright, was driving not to exceed
45 miles an hour. The jury returned a verdict in favor of
defendant Krebek.

Again considering the mesasurements, the curve sign is
180 feet west of the curve and 360 feet east of the bridge.
The cars collided at a distance of within 20 feet west of the
curve sign, or, as stated by the patrolman, 33 feet. Krebek
would then have traveled 180 feet to 220 feet, while the
Wright car was traveling 320 to 360 feet, immediately pre-
ceding the collision. If Krebek was proceeding at 50 miles
an hour, as he testified, then Wright must have been going
at a greater speed.

We have this situation: A controverted issue of fact
with reference to the position of the two cars on the high-
way, Krebek stating that he was on the north or his own
right side of the highway at all times, and Wright testify-
ing that he was at all times on his own right or south side
of the highway, and that Krebek was at all times on the
south side of the highway. We then have the controverted
issue of fact as to the exact distances traveled, between the
Krebek car and the Wright car, when Krebek first observed
the Wright car and Wright first observed the Krebek car.
This must be ascertained from the measurements. Next
we have the damage to the two cars, where the greatest de-
gree of impact manifested itself on each car, both on the
right side. Then we have the question as to how either or
both of the drivers could have avoided the accident. Each
saw the other at such a distance that there was no appar-
ent emergency, except that Krebek testified that Wright
suddenly turned to the left and he believed that the best
way for him, Krebek, to avoid an accident was to turn to
the left.
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No exceptions are taken to the instructions. If either of
the defendants violated the law with reference to speed, or
by his failure to keep a proper lookout, or by failure to have
his car under control, such a violation, independently, is
not negligence in and of itself, but may be taken into con-
sideration, together with all of the other facts and circum-
stances in the case, to determine the question of negligence.
LaFleur v. Poesch, 126 Neb. 263, 252 N. W, 902; Gleason ».
Baack, 137 Neb. 272, 289 N. W. 349,

The gravamen of the accident is negligence. The record
discloses a sharp conflict in the evidence. The question was
one for the jury. The plaintiff requested an instruction on
the issue of negligence. The instructions were not assailed
in the presentation of this question to the jury. If negli-
gence constituted a question of fact, it was a jury question
under the circumstances. The jury resolved the question
in favor of defendant Krebek, and unless it is manifestly
and clearly wrong this verdict cannot be set aside.

For the reasons given in this opinion, the motion for a
directed verdict at the close of the plaintiff’s evidence is
sustained and the judgment thereon affirmed. The question
of negligence as between defendants Wright and Krebek
presented a jury question, which was terminated in favor
of defendant Krebek. The verdict and judgment in this
respect are affirmed. Our former opinion is vacated and
set aside.

AFFIRMED.

Rose and Eberly, JJ., not participating.

SimMons, C. J., dissenting.

In my opinion the evidence was sufficient to present a
jury question as to the gross negligence of defendant
Wright. Accordingly, I dissent from that holding of the
majority.
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Roccaforte v. State Furniture Co.

ANGELO ROCCAFORTE, APPELLANT, V. STATE FURNITURE
COMPANY, APPELLEE.
7N. W. (2d) 656

FILED JANUARY 22, 1943. No. 31436.

Workmen’s Compensation. Record examined and held insufficient to

’ show with reasonable certainty that the employee sustained an
injury from an accident which arose out of and in the course of
his employment, and shows only mere exertion which is not
greater than that ordinarily incident to his employment. And if
the same, under the circumstances, combines with preexisting
disease to produce disability, it is not a compensable accidental
injury.

APPEAL from the district court for Douglas county:
JOHN A. RINE, JUDGE. Affirmed.

Carnazzo & Kazlowsky and G. H. Seig, for appellant.
Gaines & Shoemaker, contra,

Heard before SiMMoNs, C. J., Rosg, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

MESSMORE, J.

This is a compensation case. The plaintiff’s petition was
dismissed by a judge of the workmen’s compensation court.
On rehearing granted, the compensation court awarded the
plaintiff compensation for the complete loss of vision of his
right eye by virtue of an accident occurring while in the
course of his employment. On appeal to the district court,
plaintiff’s action was dismissed. Plaintiff appeals.

The plaintiff, a man 51 years of age, in good health, was
employed by defendant as a cabinetmaker and refinisher
of furniture and had been so employed for approximately
15 years. His work consisted of uncrating furniture, stain-
ing, polishing, or spraying and getting it in condition to be
delivered. To do this work a bench was used, the furniture
being lifted onto the bench, to enable the workman to work
without being required to do too much stooping. At var-
ious times pieces of furniture, such as tables, buffets, dress-
ers, refrigerators, some of it heavy, yveighing 300 pounds
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or more, would be lifted onto the bench, then uncrated, the
plaintiff using a hammer for such purpose, and if any
scratches or mars or damage appeared on the furniture it
would then be sprayed, polished or stained as its condition
required. In lifting heavy pieces of furniture the plaintiff
would have help; in lifting lighter pieces, such as chairs, he
would do it himself. The benches used for this purpose
were about four feet long and three fest wide, and occasion-
ally were moved by the workmen to enable them to set a
piece of furniture more easily on the bench. The shop com-
prised a large room, and on the south side, partitioned off,
was a small spray room which was not on the floor level
with the shop room, being some seven or eight inches higher.

On December 30, 1939, at about 5 o’clock in the evening,
the plaintiff, while working alone, was cleaning up the shop,
and endeavored to move into the spray room to put away
a spray bench, about four and a half feet long, two and a
half feet wide, two feet high, and weighing 49 or 50 pounds,
which was two feet distant from the door of the spray
room. The bench could not be moved in sidewise but would
go in lengthwise. Plaintiff testified: “Q. You tried to lift
it endwise? A. Endwise. Q. And tried to lift the end that
was away from you up? A. Yes. Q. The distance of sev-
en inches, to put it in the spray room? A. Seven or eight
inches, yes, sir. Q. And you lifted it the first time, and
didn’t lift it high enough? A. No, the leg catch on the
step. Q. You tried a second time to lift it? A. That’s when
it happened to the eye. Q. You felt a pain in the eye? A.
Yes. Q. Just like a rubber ball hitting it? A. Yes. Q.
And then? A. T see clouds. Q. Then it got dark? A.
That’s right.” He stated he had never lifted the bench in
this manner before, but had always had help. This state-
ment is contradicted by a witness who worked with the
plaintiff, and who testified that he had seen plaintiff move
the spray bench in and out of the spray room on many oc-
casions.

Plaintiff put the bench in the spray room. It was about
5 o’clock; he changed his clothes, went across the street,
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got into his car, proceeded to drive it home. His eye felt
hazy. He could see from it a little. He reached a grocery
store at Seventeenth and Nicholas streets where he called
his son by telephone to come and drive him home. After
eating his evening meal he went to the basement to smoke,
and after 15 or 30 minutes everything grew dark; “it felt
like a flame across the eye again” and he could not see. He
went upstairs and told his wife. Later, when his son ar-
rived home, a doctor was called, who came and treated him
and recommended that the eye be massaged at intervals
during the night. The next day plaintiff went to the doc-
tor’s office, was sent to a hospital and was operated on Dec-
ember 31. He remained in the hospital thres days and re-
turned home. He now has permanent total loss of vision in
his right eye.

The experts differed as to whether the loss of vision was
due to or associated with exertion when lifting the spray
bench, or pressure caused thereby, or was caused by the
natural development of an advanced disease. On this point,
briefly summarized, the evidence by the expert who per-
formed the emergency operation is that the occlusion of the
retinal artery was due to an embolism ; the arteries had be-
come smaller, due to the thickening of the walls as a result
of arteriosclerosis, and that an embolism somehow became
dislodged by his exertion in lifting the bench and evidently
was deposited in the central retinal artery, which caused
the failure of the blood supply. The testimony of Doc-
tor Judd was to the effect that the inferior temporal ar-
tery had become occluded when it crossed the vision and
that ocelusion occurred on account of this fact, the walls of
the arteries contracted as a result of the exertion and that
the artery failed to open up again because of the loss of
elasticity of the wall itself, due to disease; while Doctor
Swab was of the opinion that the occlusion of the artery
was due to the development of disease, for the reason that
the occlusion of the inferior temporal artery, where it cross-
es a vein, would not cause total blindness; that the central
retinal artery was not entirely closed, and the loss of vision
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in the right eye, instead of -in the left eye, was contrary to
the usual situation, and did not occur immediately when
the sensation first developed in the eye, but occurred sev-
eral hours later; that the strain or exertion causing in-
creased blood pressure would tend to inflate and not deflate
the arteries; that both eyes were affected by the same dis-
easz; that the size and position of the retinal arteries are
such that they are little affected by the results of exertion
and change in blood pressure.

There is no question but that before and at the time of
the injury the plaintiff had a condition of arteriosclerosis.
Without repeating ths evidence, but to summarize briefly,
there is no dispute that the plaintiff, during his period of
employment, worked in and about this bench, or one simi-
lar thereto, and would move it from place to place as occa-
sion required, to enable him to perform his duties without
too much stooping. He daily lifted pieces of furniture onto
such a bench, weighing as much as or more than tha bench;
in lifting some pieces that were larger and of more than
usual weight he had assistance. The bench weighed 49
pounds, and when he attempted to lift it it caught, and on
the second attempt he tipped it, as shown by the evidence;
at that time he felt the sensation in his right eye, as though
he had been struck by a rubber ball. He was engaged in
cleaning up the shop. There was nothing unusual in mov-
ing the spray bench into the spray room; nothing more or
less than would be expected of him by his employer, and as
one witness testified, he had seen the plaintiff move this
bench on several occasions. He did not slip or fall or bump
against the bench, but was performing ordinary duties in-
cident to his employment. There is no evidence to show
that the exertion or pressure was such as would be connect-
" ed in any manner with the disease which he had. He might
have lost the vision of his right eye without any exertion,
or on any occasion, even in his slesp.

Section 48-152, Comp. St. Supp. 1939, reads in part:
“(b) The word ‘accident’ as used in this act shall, unless a
different meaning is clearly indicated by the context, be
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construed to mean an unexpected or unforeseen event hap-
pening suddenly and violently with or without human
fault, and producing at the time objective symptoms of an
injury.”

The question to determine is whether or not the loss of
vision of the plaintiff’s right eye was due to an accident,
within the meaning of said section 48-152, Comp. St. Supp.
1939, or whether the moving of the bench constituted noth-
ing more than an exertion incident to the plaintiff’s em-
ployment.

The burden of proof, under the Nebraska workmen’s
compensation law, is on the claimant to show with reason-
able certainty that he sustained an injury from an accident
which arose out of and in the course of his employment. It
cannot be left to surmise or conjecture, or based on proba-
bilities or possibilities, but must be established in the legal
way and not by guess or speculation. This principle of law
is too well established to require citation of authority. -

“Mere exertion which is not greater than that ordinarily
incident to employment, but which combines with preexist-
ing disease to produce disability, is not a compensable ‘ac-
cidental injury.’” Rose v. City of Fairmont, 140 Neb. 550,
300 N. W. 574. Proof must be met by substantial evidence
leading to the direct conclusion or legitimate legal infer-
ence that such fact caused the disability. See Wayne Coun-
ty v. Lessman, 186 Neb. 311, 285 N. W. 579; Gilkeson v.
Northern Gas Engineering Co., 127 Neb. 124, 254 N. W.
714; Brown v. City of Omaha, 141 Neb. 587, 4 N. W. (2d)
564; Rose v. City of Fairmont, supra.

We conclude that no award can be supported by the evi-
dence in this case, and the judgment of the trial court is
affirmed.

AFFIRMED.

Rose and Eberly, JJ., not participating.
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~ Campbell v. Douglas County

0. M. CAMPBELL, DOING BUSINESS AS CAMPBELL AUDITING
COMPANY, APPELLANT, V. DOUGLAS COUNTY, APPELLEE.
7N. W. (2d) 764 :

FILED JANUARY 29, 1943. No. 31485.

1. Counties. Here the plaintiff entered into a contract with the de-
fendant, whereby plaintiff agreed to make a thorough and com-
plete investigation and verification of all matters pertaining to
the records of officials of defendant county as requested by a
grand jury, then in session, or the attorney general, and report
to the defendant’s board of commissioners, the attorney general
and the judges of the district court of defendant county. It is
held that the services which the plaintiff contracted to perform
are not those which the legislature has required to be performed
by either the state auditor or the county comptroller of defend-
ant county; and that the defendant is not limited to the use of
those means and agencies in having such an examination made.

The defendant, under the circumstances recited in the

opinion, is liable for the reasonable value of the services ren-

dered, the benefits of which it has received and retained,

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Reversed.

Abrahams & Frenzer, for appellant.
James T. English and Oscar T. Doerr, contra.

Heard before SiMMoNs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

SIMMONS, C. J.

This is a suit to recover an amount alleged to be due for
services rendered as an accountant and auditor. The de-
fendant demurred to plaintiff’s petition. The demurrer was
sustained. Plaintiff elected to stand on his petition, and
the action was dismissed. Plaintiff appeals. We reverse
the decision of the trial court, .

On November 12, 1941, a grand jury, then in the per-
formance of its statutory duties in Douglas county, recom-
mended to the board of commissioners of defendant that it
considered necessary a complete investigation and verifica-
tion of various matters pertaining to the records of officials
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of defendant county, and that plaintiff, a competent and
qualified public accountant and auditor, be employed to con-
duct such investigation and verification. The board of de-
fendant were not personally able or qualified to make such
an investigation, and such an investigation had not been
made by the auditor of public accounts of the state nor by
the county comptroller of defendant.

That day the defendant, by its board of commissioners,
acting upon the report and recommendation of the grand
jury, entered into a written contract with the plaintiff who
agreed to make a complete investigation and verification of
the records of such officials as might be requested by the
grand jury, or as directed by the attorney general after the
adjournment of the grand jury, and to report with respect
thereto to the defendant’s board of commissioners, to the
attorney general and to the judges of the district court of
defendant county not later than March 15, 1942. A per
diem compensation for plaintiff and his assistants was stip-
ulated. The defendant agreed to make available a maxi-
mum of $10,000 “appropriations or budgets” for the pur-
pose of carrying out the request of the grand jury, and com-
pensating the plaintiff upon the fixed per diem basis. $2,500
was to be payable out of the moneys appropriated up to and
including December 31, 1941. The defendant agreed to in-
clude in its 1942 budget such sums, up to the maximum of
$10,000, as may not have been earned and paid on the serv-
ice to December 31, 1941.

Upon the date the contract was made there was, and
thereafter remained, an unexpended and unencumbered
balance of $3,690 in defendant’s general fund, which had
been appropriated in the 1941 budget for miscellaneous ac-
tivities, which sum was available for and subject to the pay-
ment of plaintiff’s claims for the services rendered in 1941
involved in this litigation.

Thereafter the plaintiff entered upon and fully performed
his obligations under the contract. Plaintiff, subsequent to
the date of the contract, furnished defendant with a list of
his staff members and their compensation, he agreed to de-
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duct from their compensation taxes due the defendant, and
obtained a statement from them that they understood that
they were not employees of the county or entitled to work-
men’s compensation from the county, and furnished a bond
to cover any failure on his part to perform.

Subsequently for services rendered up to and including
December 20, 1941, plaintiff filed itemized claims for serv-
ices rendered in compliance with the contract totaling $1,-
994.37, which claims as filed were charged against said bal-
ance of $3,690. These claims were true and correct and
covered services rendered in the auditing of the books and
records of the defendant’s treasurer. These claims were
for the agreed and fair and reasonable value of the services
rendered during the period covered by the claims. The de-
fendant’s board on December 23, 1941, disallowed the
claims. Plaintiff appealed to the district court from the
disallowance of the claims.

Notwithstanding its disallowance of the claims defend-
ant treated the contract as valid and in force. On Janu-
ary 13, 1942, it adopted the statutory budget, and included
therein and appropriated the sum of $7,500 for payment
for this special audit and investigation. Plaintiff continued
his performance and on March 14, 1942, delivered his com-
.plete report in writing to the board, the attorney general
and the judges of the district court. The defendant re-
ceived, accepted and retained the report of the plaintiff
made on March 14, 1942.

These facts, alleged in the petition and admitted to be
true by the demurrer, are the basis of plaintiff’s claim of a
right to recover the sum of $1,994.37, and upon which his
claim that defendant is estopped to deny plaintiff’s right to
recover is based.

The defendant takes the position that the contract is void
because, (1) the services to be performed by plaintiff, a
private person, are services which the law imposes upon
the state auditor and the county comptroller, and (2) the
contract is an attempt to evade the provisions of the bud-
get and other laws intended to prevent expenditure of or
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contract to expend moneys not available when the contract
was made.

Plaintiff’s position is that under the provision of section
26-105, Comp. St. Supp. 1941, the defendant has express au-
thority to contract for the work covered by the instrument
in question, and likewise that it has an implied authority
to do so in order that the commissioners may properly per-
form the duties of their office. The above section specifi-
cally gives a county board power “To manage the county
funds and county business except as otherwise spectfically
provided,” and “To examine and settle all accounts against
the county, and accounts concerning receipts and expendi-
tures of the county.” (Emphasis supplied.) Defendant here
does not question the power of the board to require that
the audit and investigation be made, but takes the position
that the law has imposed the performance of these duties
upon the state auditor and county comptroller, and that the
defendant is without authority to contract with a private
person to perform tasks which the law requires be per-
formed by a public official.

The precise question then is, has the legislature required
that these officials make the investigations and audits here
involved, so as to exclude the employment of other persons
to do that work? ‘

The general duties of the state auditor are set out in sec-
tion 84-303, Comp. St. 1929, and section 84-304, Comp. St.
Supp. 1941. An examination of the statutes clearly in-
dicates a legislative intent that this official is primarily
charged, in his field, with service to and rasponsibilities for
the interests of the state as a distinct governmental agency.
True, he is required as defendant urges, “To audit, settle
and adjust the accounts of all collectors of the state reve-
nues and other holders of public money who are required
by law to pay the same into the state treasury.” Section
84-304, supra. To perform this duty would require that he
examine the records of the county treasurer of defendant.
This examination, however, is one to be made primarily to
determine that the state has received the public moneys to
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which it is entitled. It is an examination made from the
standpoint of the interests of the state. It is made by an
official of the state, and is in no wise made by the county.
Section 26-1309, Comp. St. Supp. 1941, provides that by di-
rection of and under the supervision of the auditor of pub-
lic accounts there shall be made a biennial examination of
the books, etc., of all county officers and a “complete and
comprehensive annual audit” of the books, etc., of the coun-
ty treasurer and clerks. The time when this examination is
to begin is a confidential matter. Clearly it is an examina-
tion, when made, conducted by and primarily for the inter-
ests of the state. Only a summary of the result of the ex-
amination is to be placed on file with the county clerk.
This summary, including “suggestions” as to how the office
“should be conducted,” appears to be the only report which
the legislature contemplated the county should receive.
Comp. St. Supp. 1941, sec. 26-1311.

We conclude that the legislature has not directly nor by
implication by the acts cited taken from the counties the
power of examination of their own records, nor placed the
power to make a comprehensive examination, audit or in-
vestigation of county officials, or the county treasurer’s of-
fice, exclusively in the auditor of public accounts.

Section 26-1101, Comp. St. Supp. 1941, provides for the
office of county comptroller in defendant county. His du-
ties are outlined in that section and sections 26-1102 to 26-
1104, Comp. St. 1929. The statute specifically provides that
the comptroller shall “examine and check the reports of all
officers of the county.” Certainly an examination of the
“reports” of county officers would not embrace a complete
audit, examination or investigation of a county official’s do-
ings and records. Other duties are defined in the statute.
At no place do we find specific requirements that .the coun-
ty comptroller make an audit or examination of the scope
and for the purpose of the one here undertaken. Without
undertaking to define the outside limits of the duties of the
county comptroller, it is patent that the legislature did not
place upon that official the duty of making the examination
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for the defendant’s board, which they and the grand jury
deemed necessary in the public interest.

We do not find in the acts cited any authority vesting in
the county board any power to require of either named of-
ficial that they make such an examination as defendant’s
board here determined to have made, nor do we find any
direction to those officials to comply with such a request if
made,

It is to be noted that section 26-1104, supra, provides,
“that no duty required to be performed or power exercised
shall be taken from any county official which shall be nec-
essary for the proper performance of any duty required by
law, of such official which is not hereby made the special
duty of the county comptroller.” It is further to be noted
that the legislature in 1941 (Laws 1941, ch. 48, sec. 2) re-
enacted the provisions of section 26-105, hereinbefore quot-
ed, with reference to the power of county boards. This re-
enactment is subsequent to the enactment of the provisions
defining the duties of the auditor of public accounts and the
county comptroller.

We conclude that the services which the defendant em-
ployed the plaintiff to perform are not those which the leg-
islature has required to be performed by either the state
auditor or the county comptroller, that the defendant is not
limited to the use of those means and agencies in securing
the examination it determined to have made, and that the
contract is not void for the reasons advanced.

Defendant next contends that by the contract the board
undertook to charge the 1942 revenues with the payment of
$7,500 before the budget for that year had been adopted,
and before an appropriation for that year had been made,
and that accordingly the contract was void.

Defendant bases this contention upon the provisions of
gection 26-116, Comp. St. 1929, and sections 26-2107 and
26-2109, Comp. St. Supp. 1941. The argument of the coun-
ty is predicated upon the fact that the county, in addition
to the sums available, contracted to include in its budget
and to appropriate sufficient additional funds in 1942 to
pay whatever might be earned and payable in 1942,
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It is to be remembered that the board of commissioners
were not personally qualified to make this examination;
that under the contract the plaintiff agreed to make the in-
vestigation and verification of the records on a per diem
basis; that the defendant was to pay only for such services
as rendered with a maximum limit of $10,000; that $2,500
was to be due and payable out of moneys then available and
appropriated ; that sufficient funds to pay the amount of the
claims in suit had been appropriated, was and remained
available and ear-marked for the payment of these claims
when they were filed ; that the claims filed were for services
rendered and in an amount within the budgeted available
funds ; that the demurrer admits that the claims represent
not only the agreed but also the fair and reasonable value
of the services rendered, and that the defendant received,
accepted and retained the report compiled as a result of the
services represented by the claims.

The defendant, under the circumstances hére shown, is
liable for the reasonable value of the services, the benefits
of which it has received and retained. See Omahka Road
Equipment Co. v. Thurston County, 122 Neb. 35, 238 N. W.
919; Scheschy v. Binkley, 124 Neb. 87, 245 N. W. 267,
Western Chemical Co. v. Board of County Commissioners,
130 Neb. 550, 264 N. W, 699; Sorensen v. Chimney Rock
Public Power District, 138 Neb. 350, 293 N. W. 121; Dar-
nell v. City of Broken Bow, 139 Neb. 844, 299 N. W, 274.

The demurrer should have been overruled. The judg-
ment of the district court is reversed and the cause re-
manded.

REVERSED.

Rose and Eberly, JJ., not participating.
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STATE, EX REL. NEBRASKA STATE BAR ASSOCIATION, RELA-

TOR, V. GEORGE H. MERTEN, RESPONDENT.
7N. W. (2d) 874

FILED JANUARY 29, 1943. No. 30638.

1. Executors and Administrators. In equity, the assets which pass
into the hands of an executor are treated as trust funds, and
held by him for the benefit of all persons entitled thereto.

The district court is one of general jurisdiction, and
its powers are ample in cases of fraud by executors to compel
the proper application of trust funds committed to their care.

3. Judgment. The district court, having jurisdiction over trust
funds in the hands of an executor, has power to enter such de-
cree and judgment as is required in equity and good conscience
in case of misapplication or conversion of such funds by the
executor.

4. Attorney and Client. The legal existence of the Nebraska State
Bar Association may not be collaterally attacked in an action
for disbarment.

5. Power exists in the judicial department of government
to formulate and approve procedure for the bringing of law-
vers to account for professional misconduct.

6. Lapse of time since the act or acts on account of

which disbarment of a lawyer is sought may not be available to
him as a defense when no remorse is shown and no effort is
made to right the wrong or wrongs of which he has been guilty.

Original proceeding by the state, on the relation of the
Nebraska State Bar Association, against George H. Merten.
Judgment of disbarment.

Walter R. Johnson, Attorney General, and John H. Com-
stock, for relator.

George H. Merten, pro se.

Heard before SrMMoNs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

YEAGER, J.

This is a disciplinary action instituted by the state of Ne-
braska, on relation of the Nebraska State Bar Association,
against George H. Merten, respondent, a duly licensed at-
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torney at law, wherein it is sought to bring disbarment be-
cause of illegal, improper and unethical practices and con-
duct which have been engaged in by him. A complaint con-
taining the charges against the respondent was filed in this
court on which issues were joined, whereupon the matter
was referred to Harold A. Prince, a practicing lawyer of
Nebraska, as referee, whose province it was under the ref-
erence to make findings of fact and conclusions of law and
to make report thereof to this court. The proceeding is
now beforé the court on the report of the referee and the
exceptions taken thereto by the respondent. The report
contains a finding and a conclusion that the respondent has
been guilty of illegal, improper and unethical practices and
conduct and a recommendation that he be disbarred on ac-
count thereof.

. The complaint is signed.by George W. Pratt, Jack W.
Marer, Carroll O. Stauffer and Clarence T. Spier, the mem-
bers of the Committee on Inquiry of the Fourth Judicial
District of the Nebraska State Bar Association. It is sworn
to by Clarence T. Spier, Chairman of that Committee. Be-
cause of itg length it will not be quoted herein.

The substance of the complaint and the factual situation
to the extent disclosed is that one Thomas Dean, a resident
of Douglas county, Nebraska, died testate on April 12, 1923.
By his will he left his estate in trust for his sister, Maria
Lund, for her lifetime, with provision that on her death it
be divided among a brother and two sisters, by name John
Dean, Deborah Barrett and Julia Conway. The respond-
ent, with another, qualified as administrator with the will
annexed. As a part of the assets of the estate there was a
promissory note of the face value of $12,000 which was se-
cured by a mortgage on certain lands in Box Butte county,
Nebraska. R. M. Worley was maker of the note. Thomas
Dean, in his lifetime, had pledged the note as collateral se-
curity for a loan in the amount of $3,500. The note was
held at the Alliance National Bank. It appears that there
remained unpaid on the indebtedness for which the $12,000
note was pledged as collateral $3,165. When respondent
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filed his inventory as administrator, he failed to describe
the note as an asset at all. He made reference to it, but
claimed for the estate only a probable equity in the note.
His reference and description is the following: “Probably
equity in one note which was deposited by deceased as a
pledge. Note not—possession of administrators.” The in-
ventory was filed August 9, 1924. A final report was filed
on which a decree was entered by the county court on Sep-
tember 2, 1924. No mention was made of the note in the
final report or at any other place in the probate proceedings
except as above indicated in the inventory. On this final
report the administrators received their discharge. On the
closing of the probate proceedings the respondent becams
trustee, the trustee named in the will having refused to ac-
cept the trust.

In 1925 R. M. Worley refinanced the loan and it was re-
duced to $11,000. The record here does not disclose what
disposition was made of the difference of $1,000. Prior to
this the $12,000 note had in some mannar come to the First
National Bank of Omaha to some alleged owner thereof.
Just how alleged ownership had been transferred is not
made clear. Respondent claims to have had no part in it.
On refinancing however two mortgages were given to se-
cure the indebtedness, one a first mortgage for $6,000 and
one a second to secure ten notes of $500 each.

The first mortgage was liquidated by a net payment of
$5,650. The reason for this net amount is not made clear
here. The check for this net amount was made to respond-
ent. On the face of the check appeared the statement that
it was for Sam Riseman. Respondent stated that he in-
dorsed the check, cashed it and immediately turned the pro-
ceeds over to Riseman. How Riseman became entitled to
this money is not made clear. The ten notes for $500 each
were made payable to Riseman. The first six were paid,
but the check or draft in each instance was made payable
to respondent. He says that he obtained the payments but
immediately delivered the money less about $2.50 in each
instance which was paid to him for his trouble. Respond-
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ent disclaims any interest on the part of the Thomas Dean
estate in this asset, at least from the date of refinancing,
and insists that at no time did he come into possession or
control of the $12,000 note. He suggests that there was
some character of foreclosure by the holder of the note for
$3,500 which took away the interest of the estate in it. Just
how this was done respondent does not clearly or sufficient-
ly explain, especially since all collections after refinancing
passed through his hands. '

Maria Lund having died as had also Julia Conway, Thom-
as Reilly, as heir of Julia Conway, who became a benefici-
ary of the will of Thomas Dean, and others in 1931 insti-
tuted action in the district court for Douglas county, Ne-
braska, against respondent for an accounting in which they
charged him with fraudulent conversion of the $12,000 note
and mortgage.

In that action, first by motion and again in his answer,
the respondent challenged the jurisdiction of the district
court, which challenge was overruled,

A trial was had to the court and in a decree and supple-
mental decree the court found that respondent fraudulent-
ly caused the $12;000 note and mortgage to be assigned to
one Sam Riseman ; that he obtained his discharge as admin-
istrator in the county court by fraud ; and that by his fraud-
ulent acts there was lost to the estate of Thomas Dean $5,-
865 and interest. The decree purported to set aside the dis-
charge as administrator and in the decree judgment was
rendered against respondent for $8,315.15 for property lost
to the estate by fraud. Appeal was taken to the supreme
court which was dismissed (Reilly v. Merten, 125 Neb. 558,
251 N. W. 114) thus leaving the decree of the district court
in full force and effect.

Respondent has not satisfied this judgment either in
whole or in part, and in this action he insists that in the
premises he has been guilty of no fraud or wrong-doing.

On the record as briefly outlined here the referee in his
report recommended disbarment of the respondent.

To the report the respondent filed numerous exceptions,
gsome of which require discussion and some do not.
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In his argument respondent contends that an order strik-
ing from his answer the statement that the complaint did
not state a cause of action was prejudicial. It may be said
that this statement might well have remained in the an-
swer, but there was no prejudicial error in the striking,
since clearly the complaint did set forth good and sufficient
grounds upon which to base a hearing for disbarment.

Respondent pleaded that the decree and judgment of the
district court wherein he was held to have defrauded the
estate of Thomas Dean was null and void and of no force
or effect. This plea was stricken. Respondent claims that
this was error. As grounds for this contention he asserts
that his discharge as administrator was a final determina-
tion of his relation to the estate and that the approval of
his final report and discharge by the county court was a bar
to any action except an action in the county court to set
aside the judgment of that court.

It may be true that the portion of the decree of the dis-
trict court which purports to vacate and set aside the final
judgment of the county court is null and void, and that the
district court was without jurisdiction to that extent, but
necessity does not arise for a determination of that ques-
tion here. Certain it is that the distriet court had jurisdic-
tion to render the portions of the decree and judgment that
are material here,

As has already been observed, the will of Thomas Dean
created a trust of all of the assets of the estate, subject of
course to legitimate claims and the expenses of adminis-
tration. In due course respondent became trustee. Before
he became trustee for the purpose of carrying into effect
the provisions of the will, his relation to the assets of the
probate estate was, in equity, that of a trustee. In Blake
v. Chambers, 4 Neb. 90, this court said: “In equity, the
assets which thus pass into the hands of an executor are
treated as a trust fund, and held by him for the benefit of
all persons interested therein, according to their relative
priorities, privileges and equities.” In the same opinion
it is further stated: ‘As to the jurisdiction of the district
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court, over the subject-matter of the action there is no
doubt. That court is one of general jurisdiction, and its
powers are ample, in all cases of fraud by executors or oth-
ers holding a fiduciary relation, to compel the proper ap-
plication of trust funds committed to their care.” See, also,
Wunder v. Crane, 100 Neb. 446, 160 N. W. 892; In re Es-
tate of Frerichs, 120 Neb. 462, 233 N. W, 456. There can
be no question that the district court had jurisdiction over
the subject-matter in the case of Reilly v. Merten, herein-
before referred to, and to enter such decree and judgment
as was required agreeable to equity and good conscience.

It can make little, if any, difference that the conversion
took place before or after the closing of the probate estate,
and this point is not made quite clear, but the most forceful
inference is that it took place after. This being probably
true, no court but the district court did have jurisdiction.

Next respondent complains that the Nebraska State Bar
Association is not the proper party to mamtam this ac-
tion; that it has no legal existence.

In passing it will be said that by virtue of the case of In
re Integration of Nebraske State Bar Ass'n, 133 Neb. 283,
275 N. W. 265, the association came into being and it has
continued henceforth. This legal existence cannot be prop-
erly attacked collaterally as respondent seeks to do in this
action.

One of the fundamental purposes of the integration of
the bar was, through the association and its subordinate
and controlled agencies, to bring to the attention of this
court departures of members of the bar from the high
standards of rectitude demanded in the true relationship of
attorneys to courts, clients and the public generally. It is
not reasonable to recognize this purpose and at the same
time defeat it by denying the association power to make
presentation formally of such departures.

In the opinion in the case of In re Integration of Nebras-
ka State Bar Ass’'n, supra, it was stated:

“The primary duty of courts is the proper and efficient
administration of justice. Attorneys are officers of the
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court and the authorities holding them to be such are le-
gion. They are in effect an important part of the judicial
system of this state. It is their duty honestly and ably to
aid the courts in securing an efficient administration of jus-
tice. The practice of law is so intimately connected and
bound up with the exercise of judicial power in the admin-
istration of justice that the right to define and regulate its
practice naturally and logically belongs to the judicial de-
partment of our state government.”

A necessary and specific complement of this pronounce-
ment is that the power exists in the judicial department of
. government to formulate and approve procedure for the
bringing of lawyers to account for professional miscon-
duct. The method of presentation herein employed is ap-
proved.

Coming now to the issue of misconduct charged against
the respondent, the evidence fairly shows that the $12,000
note was an asset of the probate as well as of the trust es-
tate; that resqundent never at any time reported it in any
legal proceeding, or ever indicated that he knew definitely
of its existence, of the security behind it, of the charge
against it, or that the charge against it was less than one-
third of its face value; that there is a final judgment find-
ing that respondent fraudulently converted and disposed of
the note and converted the proceeds to his own use; that
the evidence taken before the referee supports this judg-
ment in that it clearly shows that all of the proceeds ob-
tained after refinancing came into the hands of respondent.

Respondent’s explanation is that the $12,000 note was
foreclosed, sold and refinanced and that he collected the
proceeds for the holder of the notes on refinancing. In the
light of the difference between the face of the note and the
charge against it which, in the light of the refinancing for
$11,000 which indicated a real value of almost $6,000, it
can be said with conviction that respondent was either
guilty of fraud in the disposition of the note, or of gross
and inexcusable dereliction of duty in failure to protect the
interest represented by him, either of which would clearly
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show that he lacks those qualities so necessary to a proper
performance of the true functions of a lawyer.

By either culpable design or pernicious neglect of duty
this large sum of money was lost to the estate and at no
time since has respondent manifested any degree of re-
morse. His entire defense has been technicality, denial and
self-exculpation.

It has been many years since the occurrence of the acts
complained of and the date when the judgment was ren-
dered against respondent, but no effort appears to have
been made by him to correct his wrong. This makes pe-
culiarly applicable here the following from former deci-
sions of this court:

“When the misconduct of an attorney has been practical-
ly continuous, and there is no evidence of reformation or
change of conduct, disbarment will not be barred by lapse
of time as to any of such misconduct.” State v. Fisher, 103
Neb. 736, 174 N. W. 320.

“Where the unprofessional and unethical conduct of an
attorney has been continuous over a period of years, and
there is no satisfactory evidence of reformation or im-
proved conduct, a disciplinary proceeding will not be barred
by lapse of time as to any of such misconduct.” State v.
Basye, 138 Neb. 806, 295 N. W. 816.

The lapse of time may not be permitted to avail respond-
ent anything in defense of the proceeding here. In the en-
tire record nothing is found which would justify a conclu-
sion other than that arrived at by the referee.

The order of admission of George H. Merten to the bar
of this state is annulled, and his name is ordered stricken
from the roll of attorneys and counselors at law.

Judgment of disbarment.

Rose and Eberly, JJ., not participating.
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CLIFFORD W. CALKINS, APPELLEE, V. RUDOLPH YECHOUT
ET AL., APPELLANTS.
7 N. W. (2d) 715

FILED JANUARY 29, 1943. No. 31417.

1. Trial. In an action at law it is error for the trial court to di-
rect a verdict on an issue of fact or to sustain a motion for
judgment and discharge the jury when there is a substantial
conflict in the evidence.

2. Brokers. In an action for breach of an agency contract to nego-
tiate a lease, the measure of recovery by the agent is the com-
pensation he would have earned had the contract not been
breached, and the-action may be on contract or in damages for
breach,

A landowner, having entered into an agency agree-
ment for the leasing of his premises, may not secretly lease the
premises himself, and thereby terminate the agent’s right to
effect a lease and by remaining silent permit the agent to ex-
vend further time and effort in attempting to obtain a lease,
and escape liability under the agency agreement.

APPEAL from the district court for Douglas county:
HENRY J. BEAL, JUDGE. Affirmed.

S. L. Winters, for appellants.
Young & Williams, contra.

Heard before SiMmmons, C. J., RoSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

YEAGER, J.

This is an action by Clifford W. Calkins, plaintiff and
appellee, against Rudolph Yechout, Antonia (Antonette)
Yechout, Anna M. Yechout and Joseph F. Yechout, defend-
ants and appellants. The action is, first, for damages for
breach of an alleged agreement whereby defendants en-
gaged the plaintiff, a licensed real estate broker, to obtain
a tenant and to negotiate a lease for a term of years for
premises owned by defendants, which premises were situate
in that part of Omaha, Douglas county, Nebraska, known
as Benson; second, for damages for alleged breach of agree-
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ment with one James T. Allan, an architect, to pay for
preparation of plans, drawings and architectural work nec-
essary to remodeling the building on the premises referred
to, which cause of action was assigned to the plaintiff ; and,
third, for expense incurred by plaintiff which was author-
ized by the defendants,

The action was tried to a jury. A verdict was returned
in favor of plaintiff for $1,440 on the first cause of action,
$450 on the second, and $12.50 on the third. Thereafter on
motion interest was added nunc pro tunc by the court and
with interest so added judgment was entered on the verdict.
Motion for new trial was duly filed and by the court over-
ruled. The defendants have appealed.

There are seven assignments of error. The first two are
formal and general and do not require consideration separ-
ate and apart from those which follow.

For their third assignment the defendants assert that the
court erred in refusing to sustain the motion of defendants
to remove the first cause of action from consideration by
the jury and for judgment for the defendants for the rea-
son that the cause of action pleaded had not been sustained.

For his first cause of action the plaintiff substantially al-
leged that on or about October 10, 1939, he entered into an
oral agreement with the defendants through the defendant,
Rudolph Yechout, to obtain a suitable tenant and to nego-
tiate a lease for a term of years for the premises in ques-
tion and that the defendants agreed to remodel to suit the
needs of the tenant whom plaintiff might obtain; that the
agreement was exclusive and that during the period of
negotiations all prospective tenants would be referred to
plaintiff ; that for his services the plaintiff would be paid
the customary compensation charged by real estate bro-
kers; that immediately thereafter plaintiff made contact
with F. W, Woolworth Company and entered into negotia-
tions for a lease of the premises; that F. W. Woolworth
Company was satisfactory to defendants as a prospective
tenant ; that the negotiations for a lease to the F. W. Wool-
worth Company continued to June 26, 1940, when a lease
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tendered by defendants through the plaintiff was signed by
the said F. W. Woolworth Company ; that while these nego-
tiations were in progress, in violation of their agreement
and without notice to plaintiff, the defendants entered into
a lease upon the premises with another to the damage of
plaintiff, which damage the plaintiff claims is the amount
of the commission he would have received had the lease
with F. W. Woolworth Company been consummated.

The substance of the answer of the defendants was a gen-
eral denial of thz allegations of the petition, an admission
that an oral agreement was entered into, but that it was
not exclusive and that it contemplated only negotiations
with F. W. Woolworth Company, and a further allegation
that negotiations came to an end with the said F. W. Wooi-
worth Company prior to the time that they finally entered
into the lease upon the premises and after the plaintiff had
notified them that no obligation existed in favor of the
plaintiff and against the defendants.

Assuming that this cause of action for damages was prop-
er and the jury were properly instructad, the sole question
for determination here is that of whether or not the plain-
tiff has adduced sufficient evidence to sustain the verdict
of the jury.

In such situations this court has consistently followed
the rule announced in the case of Doyle v. Franek, 82 Neb.
606, 118 N. W. 468, as follows:

“In a law action it is error for the trial court to direct
a verdict for either of the parties on an issue of fact on
which the evidence is conflicting. Such issue should be sub-
mitted to the jury for its determination.” See Scotf v. New
England Mutual Life Ins. Co., 128 Neb. 867, 260 N. W. 377;
Stevens v. Fall, 133 Neb. 610, 276 N. W. 401; Dworak v.
Shire, 126 Neb. 474, 253 N. W. 655; Coryell v. Robinson
Outdoor Advertising Co., 140 Neb. 855, 2 N. W. (2d) 106.

An examination of the bill of exceptions discloses that
there was a substantial conflict in the evidence. The plain-
tiff gave testimony fully supporting all of the allegations
pertaining to this cause of action and most of them find
support in documentary evidence as well.
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The defendants’ interpretation of what occurred, as dis-
closed by the brief filed herein, tends to support the con-
tention of plaintiff that the agency was exclusive and to de-
feat the contention of defendants that it was limited to an
attempt to negotiate a lease with F. W. Woolworth Com-
pany. A paragraph on page 54 of the brief is the following:

“Calkins first met Yechout in the month of October, 1939,
at Calkins’ office. Yechout told Calkins that he had a piece
of property in Benson that was occupied by the Safeway
Store, which was going to leave, and he wanted a good ten-
ant, and would prefer a chain store. That Yechout had
been advised to come to Calkins because he was a specialist
in that line. Calkins told him he represented quite a few
of the chain stores naming some of them. Calkins also said
he knew Woolworth, and he said Yechout told him he want-
ed him to handle the matter.exclusively. He also said that
no matter who it was who approached him he would send
him to Calkins.”

This is not conclusive of any issue in the case, but it goes
far to show that there was a question of fact for determi-
nation by a jury.

The defendants contend substantially that the first cause
of action was upon contract, whereas the recovery was
allowed on gquantum meruit. This contention is without
merit.

Under the instructions recovery was allowed on the basis
of 3 per cent. of the gross rental for the term of the nego-
tiated lease with F. W. Woolworth Company. It is true
that 3 per cent. of such gross rental was not set forth in
the original agreement between plaintiff and defendants,
but the claimed agreement did provide, as shown by the
evidence of plaintiff and without dispute or contradiction,
that plaintiff should receive as commission the regular Oma-
ha real estate board rate and it was further shown that
such rate was 3 per cent. of the gross rental for the term
of the lease. Certainly the parties contracted with refer-
ence to this rate and the court properly instructed the jury
in this respect.
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Was then the action of the plaintiff properly predicated?
In the opinion, Staats v. Mangelsen, 105 Neb. 282, 180 N.
W. 78, which was a case similar to this one, it was stated:

“Some distinction is attempted to be drawn between com-
pensation under and by virtus of the contract and damages
for the breach of it. The distinction is academic and un-
substantial. It makes no difference to either party whether
plaintiff is considered to have earned the compensation pro-
vided in the contract by performing it, or has been dam-
aged by the loss of the stipulated commission by the own-
er’s preventing performance. The result would be the same
in either view.”

The reasoning is sound and we perceive no reason for the
adoption of a different rule.

The defendants insist as to the first cause of action that
the court erred in giving instructions Nos. 5, 7 and 8. In-
struction No. 5 is the submission of the contract, its claimed
violation and the matter of damage therefor. Because of
what has already been set forth herein, no discussion of
the instruction is required.

Instruction No. 7 is as follows:

“If you find from the evidence that plaintiff informed
the defendants some time prior to their entering into the
lease with Petersen that the deal with the F. W. Woolworth
Company was off and that there was no further obligation
on the part of the defendants under said lease or oral agree-
ment with plaintiff, the defendants were free to enter into
a lease with Petersen and the plaintiff cannot recover.

“However, if you do not find the above to be true, then
the defendants were under a legal obligation to the plain-
tiff to give plaintiff a reasonable notice that they were can-
celing said negotiations and also plaintiff’s agency to nego-
tiate a lease for them before plaintiff’s agency could legally
be terminated.”

It will be noted that in this instruction the jury were
told that, if they found that plaintiff informed defendants
that the deal with F. W. Woolworth Company was off and
there was no obligation under the agreement, then the de-
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fendants were free to enter into the lease entered into by
them, but if they did not so find, they were under obligation
to give reasonable notice of cancelation of the agreement.

Segregated from the rest of the charge this instruction
might be considered erroneous, but when examined in the
light of the entire charge to the jury no error is apparent.
The legal burden upon the plaintiff to sustain his cause of
action was properly imposed and was never shifted by any
instruction. - This instruction in plain effect told the jury
that notwithstanding proof of continuance of negotiation
for lease by the plaintiff there could be no recovery if plain-
tiff informed defendants that negotiations for a lease had
come to an end, also if they found that reasonable notice of
their intention to cancel the agency agreement had been
given before entering into the lease no recovery could be
had.

Nothing in this affects unfavorably the defendants. The
defendants contend that they could cancel the agency agree-
ment without liability to plaintiff at any time and that it
was not incumbent upon them to give notice of their inten-
tion so to do. This contention finds no support in the de-
cisions of this court. Our decisions support the contrary
view. This subject is quite fully discussed in Staats v.
Mangelsen, supra. We quote here but one of the several
pertinent paragraphs of this opinion, as follows:

“Defendant finally argues that, as the agency contract
did not provide that he give notice to plaintiff of a with-
drawal of the land from the market, and as the sale by the
owner necessarily operated to withdraw the land from the
market, the contract terminates on such sale without notice
to the agent. We cannot agree to this argument. The law
requires that the parties act toward each other in good
faith. 9 C. J. 520, sec. 22; Maddox v. Harding, supre (91
Neb. 292, 135 N. W. 1019). And good faith would require
notice. The landowner could not secretly sell his land, and
thereby terminate the agent’s right to effect a sale, and, by
remaining silent, permit the agent to expend further time
and effort in attempting to make a sale, and escape liability
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under his contract. To approve such a doctrine would be in
effect to say that one man could escape liability by his own
neglect or craft, and another be deprived of his rights with-
out fault on his part. As far as the agent’s right to com-
pensation under the contract is concerned, the land could
not be ‘withdrawn from the market’ under the terms of the
contract, until the agent had notice or knowledge of such
withdrawal.”

Under the evidence of the plaintiff, if believed by the
jury, it was proper for the court to instruct as it did on the
matter of notice of intention to cancel the agency agree-
ment,

As to instruction No. 8 as applied to the first cause of ac-
tion, nothing need be said except that, as has already been
pointed out, the correct measure of damage was properly
submitted.

The defendants urge that there was an improper sub-
mission of the second cause of action and that judgment
should have been entered in favor of the defendants.

As has been indicated this cause of action was one in fa-
vor of James T. Allan on an agreement for architect’s fees
entailed in the preparation of plans and specifications for
remodeling the building in question to meet the require-
ments of F. W. Woolworth Company and for supervision
during remodeling. The cause of action was assigned to the
plaintiff and he sued in his own name.

From the evidence it appears to be conclusive that a con-
tract was entered into with Allan for this service and that
all of the service was performed by him except supervision
which was prevented by the fact that remodeling never
took place. It appears without dispute also that Allan was
to receive as compensation 3 per cent. of the contract price
of remodeling which contract price was $15,521.

Plaintiff contends that this contract was entered into by
him for and on hehalf of the defendants and that defend-
ants agreed to pay the expense of this service.

On this issue there is a sharp conflict in the evidence.
Plaintiff’s position is supported by his own direct and posi-
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tive testimony and the testimony of other witnesses in ad-
dition to certain documentary evidence. It is sufficient, if
believed by a jury, to sustain a verdict in his behalf. Un-
der the rule previously announced herein, the court did not
err in submitting the second cause of action to the jury.

On the second cause of action the jury returned a verdict
in favor of plaintiff for $450, which was $15.63 less than 3
per cent. of the contract for remodeling called for. Of this
verdict the defendants may not properly complain, since
the jury accepted the version of the plaintiff and by that
version full performance of the contract was prevented by
the defendants.

Finding no reversible error, the judgment of the district
court is

AFFIRMED.
RoSE and EBERLY, JJ., not participating.

CRAWFORD STATE BANK, APPELLEE, V. L. T. MURPHY ET AL.,
APPELLEES : CONTINENTAL OIL COMPANY, GARNISHEE,
APPELLANT.

7 N. W. (2d) 762

FILED JANUARY 29, 1943. No. 31515.

1. Garnishment. In complying with section 20-1002, Comp. St.
1929, the better practice is to require the fact that affiant is
plaintiff, his agent or attorney, to be sworn to as other matters
of fact, and not inserted as a mere recital. Where, however,
the whole record taken together discloses that the affiant is the
plaintiff or agent or attorney of the plaintiff, it is sufficient.

2. There is no requirement in the statute involved (Comp.
St. 1929, sec. 20-1010) that the written notice which the officer
shall leave with the garnishee shall be issued and signed by the
officer.

3. Under our statutes, proceedings in garnishment are in

the nature of notice of the attachment to the party in actual
possession of the property, and from the time he receives such
notice he becomes a trustee in respect to the goods or property
of the debtor.
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Proper affidavit having been filed and a copy of the
order of attachment with a written notice having been lawfully
issued and served on garnishee, failure to tender garnishee fees
excuses garnishee’s failure or refusal to appear and answer, but
does not dissolve the attachment and discharge garnishee from
any and all liability in the premises or deprive the court of ju-
risdiction and control of all subsequent proceedings, if the gar-
nishee at the time of service had any property of defendant in
its possession which the officer “cannot come at.”

APPEAL from the district court for Dawes county: EARL
L. MEYER, JUDGE. Affirmed.

Edwin D. Crites, for appellant.
Porter & Porter and Charles A. Fisher, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

CHAPPELL, J.

In this case questions of law are presentad for decision
affecting only Crawford State Bank, plaintiff, appellee, and
Continental Oil Company, garnishee, appellant. The facts
are not disputed. Statutory provisions referred to in this
opinion are concededly applicable. Upon econsideration
thereof, we affirm the judgment of the trial court.

On February 3, 1942, plaintiff filed its petition in the
county court of Dawes county seeking to recover $300 and
interest upon a promissory note from defendant L. T. Mur-
phy. The latter was in the county when plaintifi’s petition
was filed but departed therefrom before service could be had
upon him, and thereafter has resided in Arizona. On the
same date plaintiff filed its affidavit for attachment and gar-
nishment, supported by approved bond. Thereafter plain-
tiff filed a nonresidence affidavit,

After service on garnishee, its attorney filed a special ap-
pearance objecting to jurisdiction, contending, in substance,
that the officer did not leave with garnishee a copy of the
order of attachment with a written notice to appear in court
and answer, as required by section 20-1010, Comp. St. 1929;
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and that garnishee’s statutory fees had never been tendered,
paid or waived.

The county court sustained the objections, for the reason
that no written notice to garnishee was issued by and served
by the officer upon it, and thereupon excused and discharged
. garnishee from any and all obligations to answer and lia-
bility in the premises; and, there being no property of de-
fendant attached through legal process on garnishee, dis-
missed plaintiff’s case without prejudice at plaintiff’s costs.

Upon appeal by plaintiff to the district court, a judgment
was therein entered finding- garnishee’s objections to be
without merit; reversing the judgment of the county court,
and remanding the case for further proceedings, pleadings,
process and final judgment as provided by law. The gar-
nishee appeals therefrom, contending, for the first time in
this court, as an additional objection to jurisdiction, that
plaintiff’s affidavit for attachment and garnishment is fatal-
ly defective, the agency of affiant not appearing therein and
the fact of agency not being sworn to as other matters of
fact, The jurisdictional quality of the affidavit requires ad-
judication of this contention.

Section 20-1002, Comp. St. 1929, requires the affidavit to
be made by the plaintiff, his agent or attorney. In comply-
ing therewith the better practice is to require the fact that
affiant is plaintiff, his agent or attorney, to be sworn to as
other matters of fact, and not inserted in the affidavit'as a
mere recital. Where, however, the whole record taken to-
gether discloses that the affiant is the plaintiff or agent or
attorney of the plaintiff, it is sufficient. Jeary v. American
Exchange Bank, 2 Neb. (Unof.) 657, 89 N. W. 771; Tessier
v. Englehart & Co., 18 Neb. 167, 24 N, W, 734.

Plaintiff’s petition, its verification, and plaintiff’s affida-
vit clearly disclose affiant’s agency, as president and man-
aging executive officer of plaintiff, and dispose of this con-
tention adversely to garnishee.

Service of a written notice is required by section 20-1010,
Comp. St. 1929, which reads, in part: “If the officer cannot
come at such property, he shall leave with such garnishee a
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copy of the order of attachment with a written notice that
he appear in court, at the return of the order of attachment,
and answer * * * ” Here, the officer did leave with gar-
nishee a certified copy of the order of attachment and gar-
nishment, together with written notice and summons there-
in contained, all issued and signed by the county judge, so
commanding garnishee’s appearance and answer.

Bouvier defines the word “garnishment” to be, “A warn-
ing to any one for his appearance, in a cause in which he is
not a party, for the information of the court and explaining
a cause.” 2 Bouvier’s Law Dictionary (Rawle’s 3d Rev.)
1334. There is no requirement in the statute involved that
the written notice which the officer shall leave with the gar-
nishee shall be issued and signed by the officer. Moore &
Lyons v. Stainton, 22 Ala. 831. No applicable authorities
are cited by the garnishee holding otherwise under similar
statutes, and we conclude that the written notice served
complied with the statute.

It is conceded that garnishee’s fees were never tendered,
paid or waived. Section 20-1026, Comp. St. 1929, provides,
in part: “But a garnishee shall not be required to appear
in this or any other case unless there is tendered to him the
same fees as a witness is entitled to in the suit in which the
garnishee proceedings are had.”

The officer made return herein showing that garnishee
did not make any request or demand that attendance fees
be paid or advanced to it. This does not comply with the
statute requiring that fees must be tendered. See Chicago,
B. & Q. R. Co. v. VanCleqve, 52 Neb. 67, 71 N. W. 971.
“‘Tender’ is an offer to perform an act which the party of-
fering is bound to perform.” 41 Words & Phrases (Perm.
ed.) 330.

We have held that a failure to tender garnishee fees is a
defense in proceedings by attachment for a contempt
(Comp. St. 1929, sec. 20-1028) for garnishee’s refusal to
appear in court and answer at the time and place named in
the written notice. But, there being no defect in the pro-
cedure up to that point, such failure was not a matter on



VoL. 142} JANUARY TERM, 1943 799
Crawford State Bank v. Murphy

which the jurisdiction of the court to inquire into the con-
tempt depended. Kelsey v. Klabunde, 54 Neb. 760, 74 N.
W. 1099.

Section 20-1038, Comp. St. 1929, provides: “From the
time of the issuing of the order of attachment, the court
shall be deemed to have acquired jurisdiction and to have
control of all subsequent proceedings under this chapter
E I ]

The order of the county court was correct, in so far as it
excused garnishee from its obligations to appear and an-
swer, but the judgment of the districet court preserved gar-
nishee’s rights in that regard when it remanded the case
for such further proceedings, pleadings, process and final
judgment as provided by law.

Section 20-1017, Comp. St. 1929, provides: “An order of
attachment binds the property attached from the time of
service, and the garnishee shall stand liable to the plaintiff
in attachment for all property, moneys, and credits in his
hands, or due from him to defendant, from the time he is
served with the written notice mentioned in section (20-
1010).”

Under our statutes, proceedings in garnishment are in
the nature of notice of the atfachment to the party in actual
possession of the property, and from the time he receives
such notice he becomes a trustee in respect to the goods or
property of the debtor. It is sufficient if property is depos-
ited with the trustee or that he is indebted to the principal
debtor. Mathews v. Smith & Crittenden, 13 Neb. 178, 12
N. W. 821.

Proper affidavit having been filed and a copy of the order
of attachment with a written notice having been lawfully
issued and served on garnishee, failure to tender garnishee
fees excuses garnishee’s failure or refusal to appear and
answer, but does not dissolve the attachment and discharge
garnishee from any and all liability in the premises or de-
prive the court of jurisdiction and control of all subsequent
proceedings, if the garnishee at the time of service had any
property of defendant in its possession which the officer
“cannot come at.”
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It follows, therefore, that the county court was without
authority to discharge the garnishee from any and all lia-
bility in the premises and dismiss plaintiff’s case, and the
judgment of the district court is, accordingly, affirmed.

) AFFIRMED.

FERNE OLSEN, APPELLEE, V. ALFRED E. MARSH: MARYLAND

CASUALTY COMPANY, APPELLANT.,
8 N. W. (2d) 169

F1LED FEBRUARY 5, 1943. No. 31486.

1. Courts. The county court has original and exclusive jurisdiction
of all guardianship matters, including the appointment of a
guardian and the final settlement of the accounts of such guard-
ian.

2. Guardian and Ward. When a guardian invested his ward’s mon-
ey in land, taking title thereto in his own name, and giving back
to himself as guardian a mortgage thereon, he is liable thereon
for the full amount of the loss.

When a guardian, without the knowledge of the county
court, purchased with the ward’s money time certificates for one
year in a bank which failed, the investment was not a proper
investment of the trust funds, and the guardian was liable for
the full amount of such loss.
In the case of a bond given by a guardian, ordinarily
the judgment settling the accounts of such guardian is conclusive
on the surety on the bond.
The liability of a surety on a guardian’s bond, so far as
the ward is concerned, is identical with that of his principal.
Ordinarily, the only questions open to the surety in a
suit on a guardian’s bond, after judgment against the guardian,
are with reference to the making of the bond, its legal sufficien-
cy, and the extent of its obligation. The amount due from ihe
guardian, when it has been determined in appropriate proceed-
ings, cannot be relitigated by his surety.

The surety on a guardian’s bond, in the absence of

fraud, is concluded by the decree of the county court duly en-

tered on a hearing on an accounting or final settlement, as to the
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amount of the principal liability, although the surety is not a
party to the accounting.

When a guardian’s bond has been given for the funds
of two wards, and one, upon reaching his majority, has been paid
his just share in full by the guardian, but there is a devastavit
in the funds of the other ward exceeding one-half of the prin-
cipal sum of the said bond, the surety upon said bond will be
held to account for the amount due from such guardian up to the
limit of the bond furnished, and the liability of the surety is not
limited to one-half the amount of said bond.

When a guardian fails to settle with his ward for the
sum he shows is due in his final report, the ward is entitled to in-
terest thereon from the date she became entitled to the fund.

APPEAL from the district court for Cheyenne county
J. LEONARD TEWELL, JUDGE. Affirmed.

Herbert E. Story and John H. Roper, for appellant.

John H, Kuns, Kuns & Van Steenberg, Robert Van Pelt,
Roland V. Rodman and R, P, Kepler, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY PAINE, CAR-
TER, MESSMORE and YEAGER JJ

PAINE, J.

This is a law action by a ward against her guardian and
the surety on his bond. The action was brought in the dis-
trict court for Cheyenne county, while the bond was exe-
cuted for the guardian in the county court for Washington
county. A jury was waived. Judgment was entered for
plaintiff in the sum of $3,856.65. The motions for new trial
filed by the guardian and the surety were both overruled, at
which time plaintiff’s attorney was granted a fee of $200 as
additional costs. An appeal to this court was perfected by
the Maryland Casualty Company only,

The assignments of error relied upon by the surety for
reversal allege generally that the judgment is not supported
by the law or the evidence, and that the amount is excessive.

It is further charged that the district court for Cheyenne
county did not have jurisdiction of the subject-matter, and
committed error in its rulings in receiving and rejecting
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evidence, and that the court erred in holding the plaintiff’s
cause of action was based upon a final order; the court erred
in failing to consider the findings and orders of the county
court for Washington county; the court erred in making a
determination of fact contrary to the finding of the county
court for Washington county; the court erred in holding
the proceedings in the Cheyenne county court null and void;
and the court erred in overruling defendant’s motion for
judgment at the close of the evidence.

The bill of exceptions in this case is somewhat unusual,
in that it consists, first, of some 97 pages of exhibits, and
then, in conclusion, the evidence of one witness, an attorney
for appellee.

Exhibits Nos. 1 and 2 are transcripts of the proceedings
in the plaintiff’s guardianship case in the county court for
‘Washington county, and the same make up 53 pages, and
were offered as exhibits by the stipulation of the parties and
received by the court.

The same procedure was followed in the introduction of
deeds, mortgages, and a receipt signed by the ward. There-
upon, all of the original files of the county court for Chey-
enne county in the matter of the guardianship of the same
ward in that county were offered by stipulation of ths par-
ties and received by the court. ’

Exhibit No. 9 was the offer of 23 questions and answers
from a deposition of Alfred E. Marsh, guardian. It was
stipulated that notice to take this deposition was served
upon attorney R. P. Kepler, but no notice was served upon
the surety, Maryland Casualty Company, and the objection
that such evidence was not binding upen that defendant was
sustained by the court, but the evidence was received as
against the guardian.

Before discussing the law, a summary of the facts will
be necessary. The two wards were Ferne Marsh, the plain-
tiff, born November 25, 1914, who married Gundhardt Ol-
sen December 1, 1934, and her brother, Harvey Marsh, born
June 10, 1911. On July 21, 1928, the county judge of
Washington county appointed their father, Alfred E. Marsh,
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defendant herein, their guardian, and on the same day he
filed his oath and bond of $500, with Grant Lothrop as
surety. The guardian received $2,000 for each child, and
therefore on February 1, 1929, the defendant Maryland
Casualty Company executed an additional guardian’s bond
in the sum of $4,000 in such joint guardianship matter.

Thereafter the two wards inherited $3,583.80 from the
McCoy estate, and on April 15, 1930, the guardian furnished
an additional new bond in the sum of $5,000 of the National
Surety Company, as he then had about $7 500, in which the
two wards shared equally.

Harvey Marsh became 21 years of age on June 10, 1932,
and his guardian filed a final report on July 6, 1932, and
paid Harvey Marsh $3,681.42, and was thereupon released
and discharged as guardian for Harvey Marsh, This report
shows that he paid to the Maryland Casualty Company pre-
miums of $20 a year upon the bond for four vears in the
sum of $80 from 1929 to 1932 inclusive.

. An order was entered by the county judge July 6, 1932,

that the guardian could file 2 new bond in the sum of $4,000
to cover his liability as guardian for Ferne Marsh. A fur-
ther order was entered on August 18, 1932, that the Na-
tional Surety Company bond be reduced to $4,000, and that
the bond of the Maryland Casualty Company “be discharged
from further liability herein.”

On July 23, 1933, the county court for Washington coun-
ty accepted the final report of the guardian, and also his res-
ignation, the guardian having reported that the ward, as
well as the guardian, had removed from Washington county
to Cheyenne county, of which county they had both been
residents for some four years, and that it would be more
convenient to have the guardianship jurisdiction removed
to the county court for Cheyenne county, and there was at-
tached to said final report a copy of a petition by the plain-
tiff to the county court for Cheyenne county, although at
that time no such petition was pending in the county court
for Cheyenne county. April 1, 1935, was the last date for
filing claims against the National Surety Company, which
had gone into receivership.
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On December 3, 1936, the county court for Washington
county entered a judgment nunc pro tunc, in which the or-
der entered on July 23, 1933, was modified and changed in
its final paragraph to read: “It is therefore ordered, ad-
judged and decreed by the court that said resignation of Al-
fred E. Marsh as such guardian in Washington county, Ne-
braska, be and the same hereby is approved and accepted,
and that * * * said Alfred E. Marsh, upon the filing of a re-
ceipt from a duly appointed guardian of Ferne W. Marsh
for the funds now in the hands of Alfred E. Marsh, the said
Alfred E. Marsh be discharged from his trust as such
guardian in Washington county, and his bondsmen released
from any and all liability herein.”

The action in the instant case was begun when the ward,
Ferne Olsen, on December 18, 1936, filed a petition in the
distriet court for Cheyenne county against her father and
guardian, Alfred E. Marsh, and the Maryland Casualty
Company, a corporation, in which she recited all of the per-
tinent facts about the guardianship proceeding in Washing-
ton county, including the filing of a surety bond by the de-
fendant Maryland Casualty Company.

Service was had upon defendant Marsh in Cheyenne
county, and upon the Maryland Casualty Company by serv-
. ice upon the director of the department of insurance of the
state of Nebraska at Lincoln, Nebraska. On January 15,
1937, the Maryland Casualty Company filed a special ap-
pearance, objecting to the jurisdiction of the district court
for Cheyenne county, alleging that such district court had
no jurisdiction over the administration of guardianships in
Washington county, and had no jurisdiction over the sub-
ject-matter for the reason that the guardian had been dis-
charged and the surety released, and for the further reason
that there had been no finding or judgment against the
guardian or his surety in the county court for Washington
county.

Thereafter the Maryland Casualty Company filed a de-
murrer, setting out, among other grounds, that the action
is a collateral attack on a judgment of the county court in
Washington county, which demurrer was overruled.
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The surety company then filed an answer, in which it ad-
mits that it is a foreign corporation, authorized to do busi-
ness in Nebraska, and that an order was entered August 18,
1932, discharging the defendant surety company from all
liability for future acts of the guardian ; that in accordance
with an order of the county court for Washington county
the guardian filed in that court certified copies of the peti-
tion and of the letters of guardianship issued to him in
Cheyenne county, and a certified copy of the inventory of
the personal property of said minor then on hand, in the
amount of $3,5625.77.

To this answer Ferne Olsen filed a reply, in which she al-
leged that on May 14, 1930, the guardian deposited $3,-
788.75 in the Liberty State Bank of Sidney, Nebraska, and
three certificates of deposit were issued therefor in the name
of A. E. Marsh, guardian; that thereafter, at some time be-
tween the 14th day of May, 1931, and the 14th day of De-
cember, 1931, the guardian converted the proceeds of two:
of such certificates of deposit to his own use; that the Lib-
erty State Bank of Sidney failed December 14, 1931, and the
guardian filed his claim for the sum of $1,838.13; that the
guardian knew that the said bank was in failing circum-
stances when he renewed the said certificates-for one year
in said bank, which constituted an investment of said funds
which was Wholly unauthorized by the county court for
Washington county.

The reply further alleged that, by reason of such negli-
gent act, the said funds held for the benefit of the ward
were lost; that the guardian, having converted the sum of
$2,180 to his own use, in an attempt to furnish security ex-
ecuted a mortgage to himself as guardian in the sum of $2,-
180, to draw 6 per cent. interest, and that such conversion
of such funds of the ward constituted a fraud and a viola-
tion of the terms and conditions of the bond executed by the
Maryland Casualty Company, and that said guardian was
never authorized by the count¥ court for Washington coun-
ty to loan to himself any sums of money whatever, but that
such acts of the guardian were a part of his fraudulent
scheme to convert and steal the moneys of the plaintiff.
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On February 20, 1941, the Maryland Casualty Company
filed an amended answer, repeating many of the allegations
of its original answer, and charging that the plaintiff is es-
topped to maintain the action for the reason that she failed
and neglected and refused to pursue her legal right against
the National Surety Company or its successor.

In the bill of exceptions we find the resignation of the
guardian, and attached thereto a final report, under date of
June 21, 1933, of his acts and doings up to the date of such
report, and this final report shows his total receipts and to-
tal expenditures and a balance due to Ferne Marsh, plain-
tiff, of $3,525.77, and his oath that this report is just and
true, and on this final report, setting out the balance on
hand belonging to Ferne Marsh, the county judge for Wash-
ington county entered a discharge of the guardian and re-
lease of the bondsman on July 23, 1933, reciting that the
final report of said guardian and his acts and doings are ac-
cepted and approved, and later, on November 28, 1936, a
nunc pro tunc order was issued, reading that the guardian,
upon the filing of a receipt from a duly appointed guardian
of Ferne W. Marsh for the funds now in his hands, shall be
discharged from his trust and the bondsman released.

These matters, as claimed by the surety, were all within
the original jurisdiction of the county court for Washing-
ton county. Const. art V, sec. 16; Comp. St. 1929, secs. 38-
102, 27-503.

The county court for Washington county had original
and exclusive jurisdiction over the accounts of the guardian
and the settlement thereof. This court finds that this ac-
tion, based upon such final order exactly as rendered, with
no change thereof in any way, was the proper procedure.
Langdon v. Langdon, 104 Neb. 619, 178 N, W. 178; 10 Neb.
Law Bulletin, 407, sec. 81.

This record shows that the guardian did file his final re-
port, he did show the correct amount of money which he
should have had on hand, which report, including the
amount on hand, was approved by the county court, and on
this final report he was discharged, being a final order and
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closing the case in the county court for Washington county.
The only thing remaining for the guardian to do was to file
a receipt showing that he had paid over the sum of $3,-
525.77. '

It appears from the evidence that this report of the
guardian, showing that he had on hand said sum of money
in cash belonging to his ward, was false and fraudulent, for
at that time he had invested a portion of said money in a
bank which had failed, and the remaining portion of said
money in a piece of property, the title to which had been
taken in his own name, all in violation of law.

“Where a guardian ostensibly invested money by a loan
to herself, giving notes and mortgages, the loan was not an
investment of the trust fund, and the guardian was liable
for the full amount.” Hutson v. Jenson, 86 N. W. 689 (110
Wis. 26). A

“In the case of bonds given by administrators, executors
and guardians, while there is to some externt the same lack
of uniformity in the decisions as in other cases, we find a
more pronounced tendency to hold that the judgment or or-
der settling the accounts or fixing the liability of the prin-
cipal is conclusive on his sureties as to every matter adju-
dicated by it.” 1 Freeman, Judgments (5th ed.) 1017, sec.
462,

The bond of $4,000 given by the defendant surety in this
case was in force from February 1, 1929, for the four years
during which premiums of $20 a year were paid on it.

These wrongful investments of the guardian, causing the
devastavit to this ward’s estate, were made during those
years. The order of the county court specifically released
and discharged the defendant surety “from any and all fu-
ture liability therein.” It cannot be held that it discharged
the surety from prior wrongful acts.

“The liability of a surety on a guardian’s bond, so far as
the ward is concerned, is identical with that of his princi-
pal; and after proof of the receipt by the guardian of the .
ward’s money and failure to account for it, the guardian
has not faithfully discharged the duty imposed by his
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obligation until he has clearly shown how it has been dis-
posed of. Neither can the suréty in the bond be permitted
to say, ‘You cannot prove the date when my principal con-
verted your money, and therefore you cannot recover on
any of the bonds.”” Boyd v. Withers, 103 Ky. 698, 46 S. W.
13.

“Ordinarily, the only questions open to the sureties in a
suit on such a bond, after judgment against their principal,
are in reference to the making of the bond, its legal suf-
ficieney, and the extent of its obligation. Theramount due
from an administrator or executor, when it has been deter-
mined in appropriate proceedings, cannot be relitigated by
his sureties.” 1 Freeman, Judgments (5th ed.) 1017, sec.
462,

“It has been held in a long line of decisions of this court
that sureties on a guardian’s bond, in the absence of fraud,
are concluded by the decree of the county court, duly en-
tered on a hearing on an accounting or final settlement, as
to the amount of the prineipal liability, although the sure-
ties are not parties to the accounting. Southern Surety Co.
v. Burney, 34 Okla. 552, 126 Pac. 748 (43 L. R. A, n. s.
308).” Southern Surety Co. v. Williams, 105 Okla. 44, 231
Pac. 293.

The surety in the instant case gave a bond for $4,000.
The guardian was to render an account within one year, and
finally to pay the amount due to his ward. The guardian
failed to file these required annual reports, which the surety,
in protecting its own interests, should have demanded the
guardian be ordered to file.

The defendant surety insists that, as the bond of $4,000
was given for the property of two wards, and as a full settle-
ment with the other ward was made by the guardian, no re-
covery can be had in the instant case in any event exceeding
$2,000, or one-half the amount of the bond. In support
thereof, we are cited to 28 C. J. 1297, reading as follows:
. “Where a single bond has been given for two or more wards,
the amount of the recovery in the aggregate, exclusive of
interest, cannot exceed the penalty in the bond; and each



VoL. 142] JANUARY TERM, 1943 809
Olsen v. Marsh

ward is entitled only to recovery equal to his proportional
interest in the bond.”

True, if the estate of several wards is protected by a
single bond, no one ward should be allowed to recover in
full to the loss of the others, but only to the fair share there-
of. However, there is but a single ward remaining in ths
case at bar, and in such situation the general condition of
the bond is to guarantee that each guardian will account
for the funds in his hands. In other words, the surety on
a guardian’s bond is bound by whatever binds the guardian
up to the limit of the bond it has furnished. .Ssze 25 Am.
Jur. 114, sec. 188.

The appellant also insists that the plaintiff cannot recover
interest until after a demand was made upon the surety,
where the surety was not a party to the action.

Appellant cites us to the opinion on rehearing in the case
of Kilby v. Burnham, 65 N, Dak. 169, 176, 256 N. W, 522,
525, in which the court said: ‘The liability of defendant is
founded upon the fact that he made the investment of the
funds of the estate, and without authority; and the conclu-
sion, therefore, is that he should not have made the invest-
ment. In determining the extent of the damages sustained
by the estate, it is necessary to ascertain what would have
been the status of the estate if he had not made the invest-
ment. If the investment had not been made, the funds
would not have earned any interest, in which circumstance
the defendant would not be required to account for an item
of that character. It logically follows, therefore, that de-
fendant cannot be liable for interest unless founded upon
some other basis or reason, and we do not find any other
basis or reason in the record.” ]

Appellant contends that the court erred in allowing in-
terest, and cites Ericsson v. Streitz, 132 Neb. 692, 273 N. W.
17, in which this court held that, when funds were in pos-
session of the county judge, interest would only be allowed
from a demand made or commencement of suit. However,
that holding was made under a special statute (Comp. St.
1929, sec. 27-546). In the instant case, the lower court al-
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lowed interest from December 1, 1934, the date the ward be-
came of age by reason of her marriage, and from which date
she was entitled to these funds. She has taken no cross-
appeal. That she was entitled to interest as the court has
allowed is without question, but whether or not she would
have been entitled to interest prior thereto is not before this
court, for the reason that the ward took no cross-appeal. “In
a suit on an official bond, the surety is liable for interest
from the date of the breach on the amount then recover-
able.” City of Scottsbluff v. Southern Surety Co., 124 Neb.
260, 246 N. W. 346.

In conclusion, this case is founded upon the fact that the
guardian made investments of a kind that he was not per-
mitted by law to make. The bond of defendant surety was
in full force and effect, with premiums fully paid during the
time the devastavit occurred. The guardian was liable un-
der the law, and therefore the bonding company was also
liable. The county court for Washington county had juris-
diction until the guardian complied with that court’s final
order to file a receipt for the amount that court found to be
due by the approval of his final account.

A full discussion of an abortive attempt to open a guard-
ianship in another county before closing the first one is
found in the case of Dorr v. Davis, 76 Me. 301, holding:
“Such minor cannot acquire a residence in another county
from that in which the guardian was appointed that will
oust the judge of probate, who appointed such guardian, of
jurisdiction over the minor and his estate, and the appoint-
ment of a new guardian by the judge of probate in another
county, while the first guardianship continues, is void.”

In the instant case, the district court for Cheyenne county
could not go back of the amount found to be due by the
county court in Washington county, but accepted that
amount, and credited payments made thereon by the guard-
ian; in other words, found the facts to be that the guardian
did not have on hand the amount he had shown in his final
report to the county court for Washington county. See
Chaplin v. National Swrety Corporation, 134 Me. 496, 185
Atl. 516.
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We have examined all the assignments of error, but find
no prejudicial error in the record. The judgment of the
trial court is hereby affirmed, with an additional allowance
of $200 to plaintiff’s attorney for services in this court, to be

taxed as part of the costs.
AFFIRMED.

Rose and EBERLY, JJ., not participating.

FRANK L. ROBINSON, APPELLEE, V. DAWSON COUNTY

IRRIGATION COMPANY ET AL., APPELLANTS.
8 N. W. (2d) 179 ’

FiLED FEBRUARY 5, 1943, No. 31444.

1. Waters. An irrigation company may properly maintain an ac-
tion to establish and protect its water rights by enjoining the
unlawful diversion of its irrigation water supply, and such a
suit may be brought without joining its stockholders or water
users as parties.

In a suit against a junior appropriator for damages
for unlawfully diverting the irrigation waters of a down-stream
senior appropriator, it is a complete defense to such suit to es-
tablish that the available water passing the junior appropria-
tor’s headgate would not, if not diverted or interrupted, reach
the headgate of the senior appropriator in a usable quantity.

3. Judgment. A final judgment by a court of competent jurisdic-
tion on the merits of the case is a bar to a future suit between
the same parties or their privies upon the same cause of action,

4. Waters. Where evidence of damage to growing crops resulting
from the unlawful conversion of storage water is so commin-
gled with evidence of alleged damage resulting from the taking
of the natural flow of the stream to which defendant was en-
titled that the one cannot be separated from the other and the
damage caused by each cannot be ascertained, the judgment
cannot be said to be supported by the evidence.

APPEAL from the district court for Buffalo county: ELD-
RIDGE G. REED, JUDGE. Reversed.

Lyman M. Stuckey, W. A. Stewart, Jr., and H. L. Black-
ledge, tor appellants.
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Dryden, Dryden & Jensen, contra.

Heard before SiMmMmoONs, C. J., EBERLY, CARTER, MESS-
MORE and YEAGER, JJ.

CARTER, J.

This suit was instituted against the Dawson County Ir-
rigation Company and the Elmcreek Ditch Company to ob-
tain injunctional relief and to recover a judgment for dam-
ages in the sum of $6,026. Plaintiff waived his alleged right
to an injunction against both defendants and the case then
proceeded as one for damages before a jury. The jury re-
turned a verdict for $3,125 and judgment was entered
against the defendants for this amount. Defendants ap-
peal.

Plaintiff filed his petition on January 31, 1941, alleging
that he was the owner of 340 acres of land in Buffalo coun-
ty lying within the' Kearney Mutual Irrigation Company,
hereinafter referred to as the “irrigation company.” By
virtue of his lands lying within the irrigation district, plain-
tiff entered into a contract with the Central Power Com-
pany with reference to the delivery and use of irrigation
waters from the Central Power Company canal, said Cen- )
tral Power Company being the owner of an appropriation of
the waters of the Platte river with a priority date of Sep-
tember 10, 1882. It is further alleged that on December 26,
1935, the irrigation company entered into a contract with
the Platte Valley Public Power and Irrigation District
whereby the latter was to deliver certain storage water for
irrigation purposes to the irrigation company for the use
of plaintiff and others similarly situated. The petition then
alleges that the Dawson County Irrigation Company pro-
cured a restraining order restraining the officers of the
state having supervision of the distribution of the natural
flow of the waters of the Platte river in accordance with
priority rights and of certain storage waters being carried
in the river channel pursuant to the irrigation district’s
contract with the Platte Valley Public Power and Irrigation
District, from interfering with the taking of said water by
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the Dawson County Irrigation Company. Thereupon said
water was taken by the Dawson County Irrigation Com-
pany and the Elmcreek Ditch Company. The petition al-
leges that the water so taken belonged to the plaintiff and
other irrigators similarly situated within the irrigation dis-
trict and that such taking was tortious and wrongful. Plain-
tiff claims damages for injuries to his growing crops re-
sulting from the failure to get that water to which he was
entitled that was wrongfully taken by the defendant irri-
gation companies.

The plaintiff having waived his claim to injunctive re-
lief, the only question for our determination is the correct-
ness of the judgment in the amount of $3,125 for damages
alleged to have resulted from the unlawful taking of plain-
tiff’s water during July and August, 1940.

The record shows that the Central Power Company is
the legal holder and owner of an appropriation of the wa-
ters of the Platte river for 140 second-feet for power pur-
poses and 22 sécond-fest for irrigation purposes with a
priority date of September 10, 1882. The defendants also
have appropriations of water in the Platte river for irri-
gation purposes junior to the rights of the Central Power
Company. Plaintif’s right to irrigation water from the
natural flow of the Platte river stems from the appropria-
tion held by the Central Power Company.

The record further discloses that on July 4, 1940, the de-
partment of roads and irrigation officially notified the Daw-
son County Irrigation Company that it was then entitled to
no part of the natural flow of the Platte river and forbade
any diversions from the river other than 125 second-feet of
storage water to which it was entitled. Thereupon the
Dawson County Irrigation Company filed its petition in the
district court for Dawson county, praying for an injunc-
tion against A. C. Tilley, Robert H. Willis and A. H. Hamil-
ton, setting forth their capacities as officers of the depart-
ment of roads and irrigation, and other defendants, in which
it was alleged that the Dawson County Irrigation Company
had an appropriation from the natural flow of the river;
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that there was no appropriator of natural flow on the river
below its headgate having an appropriation senior to it in
point of time except the Central Power Company ; that the
headgate of the Central Power Company was approximate-
ly 85 miles below the headgats of the Dawson County Irri-
gation Company; that the bed of the river was approxi-
mately a mile wide with a dry bed of sand of great depth at
the time the petition was filed ; that the only reason for or-
dering the Dawson County Irrigation Company to refrain
from taking natural flow waters from the river was to
further an attempt to deliver water at the headgate of the
Central Power Company, an appropriator senior to it in
point of time; that any quantity of water less than 1,000
second-feet flowing in the river at the headgate of the Daw-
son County Irrigation Company will not reach the head-
gate of the Central Power Company in usable quantities,
but will sink away and be lost in the sand bed of the river
and by evaporation, and will be of no beneficial use to any
person; that at the time of filing the petition there were
but 100 second-feet of water at the headgate of the Daw-
son County Irrigation Company, that it would be utterly
impossible for any of the flow of the river to reach the
headgate of the Central Power Company and to deprive
the Dawson County Irrigation Company of the water would
be to waste said water and causz the same to be of no bene-
ficial use to any one.

On July 5, 1940, a restraining order was issued enjoining
the officials of the department of roads and irrigation from
in any manner interfering with the headgates of the Daw-
son County Irrigation Company and from interfering with
the diversion of waters flowing in the Platte river into the
canal of said defendant irrigation company.

On July 23, 1940, a petition in intervention was filed by
the Central Power Company, Walter Sheen, Frank Robin-
son, O. L. Erickson, A. C. Wittera and H. W. Kendall, in
which the rights of the Central Power Company in the nat-
ural flow of the river are set forth and the further allega-
tion that interveners, other than the Central Power Com-
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pany, are owners of land which is irrigable and is being ir-
rigated from waters contained in the appropriation of the
Central Power Company and are beneficial owners of that
part of the water right of the Central Power Company
which was granted for irrigation purposes. The petition
in intervention denies generally the allegations of the peti-
tion, alleges the ownership of their lands subject to irri-
gation, the nature of the crops growing thereon, and the
immediate necessity for irrigation water to be used in ma-
turing the crop. The good faith of the Dawson County
Irrigation Company is challenged and the results of the ac-
tion taken by it are alleged to wrongfully deprive the inter-
veners of their prior rights and to subject them to irrepa-
rable damage. Interveners asked that the prayer of the pe-
tition be denied,, that the restraining order and temporary
injunction be dissolved, and for such other relief as may be
just and equitable. The defendant officers of ths depart-
ment of roads and irrigation filed their answers alleging
the correctness of their closing order of July 4, 1940, and
praying for a denial of the relief sought by the Dawson
County Irrigation Company. On March 10, 1941, the Daw-
son County Irrigation Company, as its separate answer to
the petition in intervention and as reply to the answer of
the officers of the department of roads and irrigation, filed
its general denial.

On March 10, 1941, the case was tried and a decree gen-
crally in favor of the Dawson County Irrigation Company
and against the defendants and interveners was entered, in
which the following pertinent findings were made: That on
July 5, 1940, there was no available water in the Platte
river that could be delivered at the Central Power Com-
pany’s headgate, and that no water could be so delivered
prior to July 10, 1940. That on July 11, 12, 13, 14 and 15,
1940, as a result of a heavy rain, the Central Power Com-
pany received the full amount of its appropriation from the
natural flow of the river. That after July 15, 1940, no
water could be delivered to the headgate of the Central
Power Company in usable quantities for the reasons stated
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in the petition of the Dawson County Irrigation Company.
The injunction was thereupon made permanent as against
the officers of the department of roads and irrigation and
the petition in intervention dismissed. This decree was
never modified or appealed from and remains in all respects
final.

From this statement of the issues and of the matters ad-
judicated in the foregoing case, it is apparent that the
rights of the Dawson County Irrigation Company and the
Central Power Company to the natural flow of the river
were conclusively settled. It having been decided that the
Central Power Company had no rights in the water as
against the Dawson County Irrigation Company, and the de-
cree having become final, the doctrine of res adjudicata is
applicable and the Central Power Company, and those in
privity with it, are estopped from asserting any rights to
the natural flow of the river during the period covered by
the decree in the former case.

The former case was decided under the following appli-
cable principles of irrigation law:

“An action lies to establish and protect the company’s
water rights or enjoin the unlawful diversion of its supply
of water, and such a suit may be brought by the company
without joining its stockholders or consumers as parties.”
67 C. J.1386. See, also, Montrose Canal Co. v. Loutsenhizer
Ditch Co., 23 Colo. 233, 48 Pac. 532; Thorpe v. Tenem Ditch
Co., 1 Wash. 566, 20 Pac. 538.

“A ditch company may maintain an action to protect the
rights of the consumers of water through its ditch, and it is
not necessary to join such consumers with the ditch com-
pany as parties plaintiff in an action for that purpose.”
Town of Sterling v. Pawnee Ditch Extension Co., 42 Colo.
421, 431, 94 Pac. 339. See, also, 5 Bancroft, Code Pleading,
4465, sec. 2431; Farmers Independent Ditch Co. v. Agricul-
tural Ditch Co., 22 Colo. 513, 45 Pac. 444.

“A senior appropriator is entitled to water as against an
upstream junior appropriator as long as water in usable
quantities can be delivered to him.” State v. Cochran, 138
Neb. 163, 292 N. W. 239,
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“Junior appropriators may use available water within the
limits of their appropriation so long as the rights of senior
appropriators are not injured or damaged.” State v. Coch-
Tan, SUpro.

“Where all the available water passing a certain point
on the stream would not, if not diverted or interrupted,
reach a senior appropriator downstream, junior appropri-
ators may lawfully divert water within the limits of their
appropriations, and such diversions are not in law out of
priority diversions.” State v. Cochran, supra.

In the light of these principles, the Dawson county dis-
trict court determined the diversion of irrigation waters by
Dawson County Irrigation Company, between the 1st day
of July, 1940, and the last day of August of that year, on
the merits, and adjudged the same to be lawful; that the
Dawson County Irrigation Company was entitled to the
water it thus received. This is the legal effect of its judg-
ment entered. It had jurisdiction of the parties litigant, of
the causes of action, and of the subject-matter to which

they related.

- In 34 C. J. 750, it is stated: “A judgment rendered by a
court of competent jurisdiction on the merits is a bar to any
future suit between the same parties or their privies, upon
the same cause of action, in the same or another court, so
long as it remains unreversed and not in any way vacated or
annulled.” See, also, Allaire, Woodward & Co. v. Perfec-
tion Remedy Co., 100 Neb. 726, 161 N. W. 250; Slimmer
v. Hoffman, 100 Neb. 330, 160 N. W. 103 ; Trainor v. Mav-
erick Loan & Trust Co., 92 Neb. 821, 139 N. W. 666; Triska
v. Miller, 86 Neb. 503, 125 N. W. 1070. A )

There can be no question that the doctrine of res adjudi-
cata would apply as against the Central Power Company.
Plaintiff appears in the former suit as an intervener, but
he claims he never authorized the use of his name as such
and that he had no knowledge that he was designated as an
intervener until after the petition in intervention had been
filed. The attorney purporting to represent plaintiff testi-
fied that he counseled with a group of farmers owning land
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irrigated by the natural flow of the river by.virtue of the
Central Power Company’s appropriation and assumed that
plaintitf was to be joined as an intervener. Whether or
not the attorney was specifically employed to represent
plaintiff presents a question of fact upon which the evidence
is somewhat conflicting. In view of the fact that the rec-
ord shows that plaintiff caused a dismissal to be prepared
and forwarded to the clerk of the district court for filing
upon the discovery of his inclusion as an intervener, and
before the former case was tried, and which was not filed at
the direction of the district judge for some unaccountable
reason not disclosed by the record, coupled with the fact
that plaintiff made no appearance at the trial of the case or
otherwise, except as herein shown, we are of the opinion
that the doctrine of res adjudicata does not apply to him be-
cause of his inclusion as an intervener in the petition in in-
tervention. But asto any right he may have had in the nat-
ural flow of the river, we think plaintiff is estopped by the
former judgment for the reason that he is in privity with
the Central Power Company as to the natural flow water
to which he is entitled by virtue of his obtaining his appro-
priative right through that of the Central Power Company,
a party to the former suit. This conclusion rests on the
fact that plaintiff is in privity with the Central Power Com-
pany as to any right he may have had to the natural flow
of the river and not upon the fact that his name appears as
an intervener in the former suit.

The judgment in the former case appears to have made no
distinction between the natural flow and storage waters
then flowing in the river. The instructions given by the
court specifically inform the jury that, if they find that the
defendants wrongfully converted the natural flow of the
river and, as a result thereof, the Kearney Mutual Irriga-
tion Company did not receive its 22 second-feet of such
water at the time it would have arrived at the headgate of
its ditch, they were to find for the plaintiff in the amount
in which the use of such water by the defendants contrib-
uted to plaintiff’s damage. This is a manifest error in view
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of the fact that it had been previously adjudicated that
the Dawson County Irrigation Company was entitled to the
natural flow in the river at the.time and that the Central
Power Company, with whom plaintiff is in privity had no
rights thereto. On the other hand, the Central Power Com-
pany had no interest in the contract of the Kearney Mutual
Irrigation Company with the Platte Valley Public Power
and Irrigation District for storage water and its participa-
tion in the former suit could in no way estop the plaintiff
from maintaining the present action based on the wrongful
conversion of storage waters belonging to plaintiff then be-
ing delivered for the beneficial use of the plaintiff, and oth-
ers similarly situated.

It is urged, however, that the action for damages is inci-
dental only to the equitable suit for an injunction and that
the verdict of the jury is therefore advisory only to the trial
judge. If this be true, it is contended that errors in the
instructions do not constitute prejudicial error, as it will
be assumed that such matters will be taken into considera-
tion by the trial judge before a final judgment is entered.
These contentions require an examination of the nature of
the action and the procedure followed in obtaining the judg-
ment from which this appeal was taken.

The suit was commenced to obtain an injunction and to
recover a iudgment for damages resulting from the wrong-
ful conversion of waters to which plaintiff was entitled, the
prayer of the petition being as follows: “Wherefore plain-
tiff prays for an order of this court restraining and enjoin-
ing the defendants herein and each of them from appropriat-
ing or converting to their own use any water from the Platte
river and its tributaries under the rights of the Central
Power Company, either as natural flow water, or storage
water from the Sutherland Dam, that further the defend-
ants and each of them be enjoined and restrained from in-
terfering with the rights of the plaintiff to said water in
every particular until the water appropriation belonging to
the Central Power Company, or its successors, and the
rights incident thereto to plaintiff have been satisfied.
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That further upon hearing the court find that plaintiff is en-
titled to recover the sum of $6,026 from the defendants and
for such other and further relief as is just and equitable in
the premises.”

We think the case is one in which a court of equity could
properly take jurisdiction, and jurisdiction once having
been taken, the case will be retained for the adjudication of
all issues. No objection was made to the court’s calling of
a jury. The mere fact that the trial court failed to grant
an injunction does not deprive such court from hearing the
prayer for damages for the injuries suffered. The verdict
of the jury must, therefore, be treated as advisory in char-
acter and the presumption follows that any errors in the
submission of the case to the jury were considered by the
trial court before judgment was entered. Prejudicial error

"in the instructions to a jury called in an advisory capacity
cannot be successfully asserted. We hold therefore that re-
versible error in the instructions in the present case could
not be successfully assigned in view of the fact that the ver-
dict of the jury was advisory only.

We are of the opinion, however, that the judgment of the
court is not sustained by the evidence. The evidence ad-
duced at the trial makes no distinction between natural flow
and storage waters. Defendants are liable only for the con-
version of the storage water, if they are liable at all. The
damages sustained by the conversion of storage water can-
not be separated in the evidence produced at the trial. We
are therefore unable to say that the judgment of $3,125 is
sustained by the evidence in the record.

Other assignments of error will not be discussed in view
of the conclusion we have reached. We think that the case
must be reversed and the cause remanded for a new trial on
the question of the wrongful conversion of the storage wat-
er in which plaintiff had a beneficial use and the resulting
damages, if any, sustained by the plaindiff.

REVERSED.

EBERLY, J., not participating.
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VERNON HOFFMAN, APPELLANT, V. STATE OF NEBRASKA:
BoOARD OF REGENTS OF THE UNIVERSITY OF NEBRASKA,
APPELLEE,

8 N. W. (2d) 200

FiLEp FEBRUARY 5, 1943, No. 31571.

Workmen’s Compensation. In perfecting an appeal in a case arising
under the workmen’s compensation law, a cost bond, or a cash
deposit in lieu thereof, is required as provided by section 20-
1914, Comp. St. Supp. 1941, and a failure to comply with such .
statute requires a dismissal of the appeal.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BR0OADY, JUDGE. Motion to dismiss appeal
sustained, : ‘

Kenneth S. Wherry and G. E. Price, for appellant.
Cline, Williams & Wright, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

CARTER, J.

- This is an action commenced for the recovery of benefits
under the workmen’s compensation law. The trial court
held for the defendant and plaintiff appeals. The issue here
presented arises on a motion to dismiss the appeal for fail-
ure of plaintiff to file a cost bond in accordance with sec-
tion 20-1914, Comp. St. Supp. 1941,

The workmen’s compensation law, section 48-174, Comp.
St. Supp. 1941, provides in part as follows: “Any appeal
from the judgment of the district court shall be prosecuted
in accordance with the general laws of the state regulating
appeals in action at law except that such appeal shall be
perfected within thirty days from the entry of judgment by
the district court * * *” The general law of the state reg-
ulating appeals in action at law is section 20-1914, Comp. St.
Supp. 1941, which states in part: “In appeal or error pro-
ceedings in any case taken from the district court to the su-
preme court the appellant or appellants shall, within three
months next after the rendition of the judgment or decree
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or the making of the final order, sought to be reversed, va-
cated or modified, or within three months from the overrul-
ing of a motion for a new trial in said cause, file in the dis-
trict court a bond or undertaking in the sum of seventy-five
dollars to be approved by the clerk of the district court, con-
ditioned that the appellant shall pay all costs adjudged
against him in the supreme court; or, in lieu thereof, shall
make a cash deposit with said clerk of at least seventy-five
dollars for the same purpose: Provided, that if a superse-
deas bond is executed no bond for costs shall be required.”
No bond or cash deposit was given as required by this stat-
ute.

It is contended by plaintiff that the provisions of section
48-175, Comp. St. Supp. 1941, relieves an appellant in a
workmen’s compensation case from the necessity of furn-
ishing a cost bond or cash deposit as required by the gener-
al statute on the subject. Section 48-175 provides as fol-
lows: “No filing fees shall be charged by the clerk of any
court for any service required by this Act.”” That this stat-
ute is effective to relieve parties from the payment of filing
fees in cases brought under the workmen’s compensation
law has been previously determined. Scott v. Dohrse, 130
Neb. 847, 266 N. W. 709. But it does not have the effect of
relieving such parties from the payment’ of all costs, nor
does it relieve appellants in such cases from the require-
ments of section 20-1914, Comp. St. Supp. 1941, regarding
the providing: of a cost bond or cash deposit on appeal. All
costs other than filing fees are taxable in a compensation
case and a bond or cash deposit is necessary on appeal to
insure their payment.

Plaintiff urges that section 48-174, Comp. St. Supp. 1941,
was adopted subsequent to section 20-1914, Comp. St. Supp.
1941, and consequently that it can have no application. We
do not think there is any merit in this argument. Section
20-1914 was strictly a procedural statute before and after
its amendment in 1941 and consequently would be appli-
cable as amended. But assuming that the former statute,
section 20-1914, Comp. St. 1929, applied, plaintiff’s conten-
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tion would lack merit under the decisions of this court inter-
preting that statute. Greb v. Hansen, 123 Neb. 426, 243
N. W. 278 Heinisch v. Travelers Mutual Casualty Co., 135
Neb. 13, 280 N. W, 234.

We conclude that an appellant in a suit seeking benefits
under the workmen’s compensation law is required, in per-
fecting an appeal to this court, to file a cost bond, or make
a cash deposit in lieu thereof, within the time prescribed by
section 20-1914, Comp. St. Supp. 1941. It appearing that no
such bond or deposit was filed within the prescribed 30-day
period or within any additional period fixed by this court for
good cause shown, the motion of the defendant is well taken
and the appeal is dismissed.

: APPEAL DISMISSED.
Rosk and EBERLY, JJ., not participating.

WALTER T. BANKS, APPELLEE, V. METROPOLITAN LIFE
INSURANCE COMPANY, APPELLANT.
8 N. W. (2d) 185

F1LEp FEBRUARY 17, 1943. No. 31463.

1. Death. A presumption of death arises from the continued and
unexplained absence of a person from his home or place of res-
idence for seven years, where nothing has been heard from or
concerning him during that time by those who, were he living,
would naturally hear from him.

Where a person has been away from his home for a
pericd of seven years, his absence is unexplained and nothing
has been heard from or concerning him during that time by
those who, were he living, would naturally hear from him,
proof of diligent search and inquiry is not requlred in order to
establish the presumption of death.

Whether a presumption of death arises from seven

years’ continued absence from one’s usual place of residence

depends upon the facts and circumstances of each case.

Where there is an unexplained disappearance of a

person, there is a presumption that life continues for the first

seven years, after which a presumption of death arises.

—. The presumptions of life or death are in the nature
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of conclusions of ultimate faect which the law makes when a

jury find that certain elemental facts exist.

The presumptions of life or death are rebuttable.

The burden of overcoming the presumption of life or
death rests upon the one asserting a contrary conclusion to be
true. , )

8. Trial. The trial court should instruct the jury of these pre-
sumptions in order that the litigant may not be denied the
benefit of the conclusion to which he is entitled.

9. Affidavits. Generally, an affidavit is not admissible to establish
facts material to the issue being tried.

&

APPEAL from the district court for Lancaster county:
JOHN L. POLK, JUDGE. Affirmed.

Beghtol, Foe & Rankin, for appellant.

Claude S. Wilson, Roy F'. Gilkeson and Hymen Rosenberg,
contra, )

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

SiMmMONs, C. J.

This is a suit to recover upon a life insurance contract is-
sued upon the life of Josephine P. Banks, and payable to her
father, Walter T. Banks. Josephine P. Banks, an adopted
daughter, then about 19 years of age, disappeared in May,
1932, and has not been heard from since that time. Plain-
tiff sued on the policy in November, 1940, alleging generally
that after eight years of unexplained absence he believed
the insured was dead. Defendant answered, alleging that
the circumstances surrounding the absence of the insured
from the home of her foster parents were such as to neg-
ative any legal presumption of death, and that they establish
that she voluntarily left her foster parents because of a de-
sire to live separate from them, and that she is alive at the
present time. The case was tried to a jury, resulting in a
verdict for the plaintiff, Defendant appeals. We affirm
the judgment of the trial court.

The original plaintiff in this action was Walter T. Banks.
He died after the action was tried and appeal lodged in this
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court. The action was revived in the name of Beulah
Banks. For clarity here we will consider Walter T. Banks
as plaintift. _

On April 10, 1916, plaintiff and his wife adopted a baby
who was given the name Josephine. The Banks had no
other children. Banks was afflicted with tuberculosis, and
moved around a bit and for some time was separated from
his family, they remaining in Lincoln while he was in a
sanitarium in Colorado. About 1924 he secured employ-
ment in Denver, and the family went there to live, and Jose-
' phine attended public school. In 1930 when she was in high
school her grades were below average. She was having
some difficulty with her parents. This appears to have been
based upon restraints because of work at home and a desire
to go out with boy friends in the evening.

In October, 1930, her parents filed a complaint in the ju-
venile court charging that she was a delinquent child, in
that she “is beyond their control, is truant from school, and
is unwilling for them to meet her friends.” She was found
to be a “delinquent” child, placed on probation and ordered
to report once a week. Nothing further is shown as to that
proceeding. About that time her parents say she was ab-
sent from school one day, but they located her and brought
her home that night. Friends testify that the parents told
them she had run away, and they had secured her return to
the home. About that time Josephine told others that she
was not happy at home. In January, 1931, while still in
school, she told a friend of her parents that she had run
away, had been brought back and “when I go again I am go-
ing to make a get-away.” Her school record shows that she
was absent from school nine times the last semester, but she
was not listed as “truant.” She quit school on January 26,
1931, apparently with her parents’ approval. From that
time the record shows that she was at home with her paxr-
ents, assisting them in earning a living and happy in her
home life. The father lost his job about that time because
of a reduction in force. He thereafter operated a hotel, ap-
pears to have failed in that business, and in late spring 1932



826 NEBRASKA REPORTS [VoL. 142

Banks v. Metropolitan Life Ins. Co.

answered an advertisement for a family to cook at a mine
in the mountains. By that means they became acquainted
with one Rollo. In late April or early May, Rollo, another
man, Mr. and Mrs. Banks and Josephine went to the mining
camp. Some days later Mr. Rollo came to the camp, asked
Mrs. Banks and then Josephine to go to his home in Denver
and work as a maid for a few days. Josephine left with Mr.
Rollo, saying to her mother, “Goodbye, I will see you next
Saturday.” The day is fixed as May 23, 1932, She re-
mained at the Rollo home until the following Friday, when
she left and did not return. She left clothing and a few per-
sonal belongings at the Rollo home. She was wearing an old
dress at the time. Later that day she was seen on a street
car sitting with a “nice young man,” and wearing a new
dress. She visited with a friend and told her, “I am going
home tomorrow.” She was at this time about 19 years old,
well developed, attractive and in good health,

The Rollos reported her disappearance to the police, and
a notice was run in the police department bulletin on June
1. Rollo then went to the mining camp and reported her
disappearance to the parents. Shortly thereafter the plain-
tiff went to Denver, sought Josephine among his and her
friends, and the police broadcast for her on the radio. Still
later the parents continued the search in Denver. On Sep-
tember 2, 1932, the plaintiff reported her disappearance to
the defendant’s Denver office, and asked for assistance in
searching for her, and received no practical help. About
that time plaintiff moved to Lincoln, where Josephine’s
grandmother and other relatives lived, and where Josephine
had been and was acquainted. The evidence is that Jose-
phine was very fond of the grandmother. Plaintiff made a
somewhat exhaustive search for his daughter, limited by his
means, physical condition and abilities. Among other
things he inquired of the dead letter office for mail that
might have been sent to the post office near the mine. From
the time she disappeared in May, 1932, she has not been
seen nor heard from by any of her relatives or friends, and
searches have been fruitless.
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The court has long followed the rule, last stated in Batth
v. Metropolitan Life Ins. Co., 137 Neb. 676, 200 N. W. 902:
“A presumption of death arises from the continued and un-
explained absence of a person from his home or place of resi-
dence for seven years, where nothing has been heard from
or concerning him during that time by those who, were he
living, would naturally hear from him.” The legislature
has recognized the force of this rule in section 30-1901,
Comp. St. Supp. 1941, providing: “Any persons who have
not been heard from for a period of seven years will be pre-
sumed to be dead and the estats of such persons shall be ad-
ministered in the following manner.”

Defendant does not question this rule, but questions its
application to the facts here shown.

The defendant’s first contention is that the evidence was
not sufficient to sustain the verdict. This is based upon the
fact that Josephine was an adopted child, had had trouble
with her foster parents regarding her boy friends, had in-
dicated a desire to get out from under their control, had said
she would do so, and, they argue, did so voluntarily the day
before she was to return to her home. Defendant insists
that this evidence indicates a desire to escape from the con-
trol of her foster parents. This argument loses its potency
in the light of the evidence that for the last sixteen months
of her life at home the record shows she had no difficulty
with her parents, had at least one young man friend with
the parents’ approval, assisted them in their effort to earn
a living and was happy at it.

Here we have a girl], in early womanhood, living happily
at home, helping her foster parents. She disappears after
having told a friend that she was going home “tomorrow.”
She left her clothes and personal belongings behind. Had
she been going out to face the world alone under the eco-
nomic conditions existing in 1932 she would, we think, nat-
urally have taken her personal belongings with her. The
reason advanced by defendant to explain her absence is
based on a childish statement made that the next time she
left home she would make a get-away, and that she had been
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unhappy. There is nothing in the record indicating that the
adolescent attitude toward her parents while she was in
high school carried over into the maturing months that fol-
lowed. The evidence rather clearly establishes that it did
not. These events are too remote in time, unconnected as
they are with any subsequent events over a period of sixteen
months. But assuming that that was her motive, and she
left home because of it, that reason does not account for her
continued absence. She had had no difficulty with her
friends, and there is no reason apparent why she would not
communicate with them or her grandmother. Likewise the
control of her parents over her would have expired in two
years, by her reaching majority. Continued silence or ab-
sence after that time would have been unnecessary, and, it
seems to us, unnatural.

As a part of its contention regarding the sufficiency of the
evidence, defendant argues that the parents made a dilatory
and not exhaustive search at the time of Josephine’s disap-
pearance. It is €asy in retrospect for the trained minds in
defendant’s employ to suggest that inquiries at the mar-
riage bureau, morgue, etc., should have been made. The par-
ents inquired of the boy friend who had been attentive to
her. She had and did not keep a “date” with a young man
the night of the day she disappeared. The record is not
one that would indicate a marriage at that particular time.
Neither does it indicate that the parents at that time con-
sidered death as a probability, but rather that they hoped
to find her alive. In this connection it should be noted that
in MecLaughlin v. Sovereign Camp, W. O. W., 97 Neb. T1,
149 N. W. 112, and Rosencrans v. Modern Woodmen of
America, 97 Neb. 568, 150 N. W. 630, we cited with approv-
al the rule that it “does not require proof of diligent search
and inquiry in order to establish the presumption of death
when a péerson has absented himself from his home or place
of residence for seven years.” Not to be ignored is the evi-
dence that the plaintiff in September, 1932, sought the as-
sistance of defendant, and received neither suggestion nor
aid. Under the circumstances the search here is held to
have been sufficient.
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It is also contended that the plaintiff did not make full
disclosures in the declaration of disappearance, executed in
June, 1939, seven years after the event. Some of the in-
formation was not as exhaustive as that later given at the
trial when the plaintiff and his wife had had occasion to
refresh their memories. Defendant’s investigators took
months to check on this case, and it appears did not contact
many of plaintiff’s personal and business associates, about
whom they later testified.

There are inconsistencies, as defendant complains, in the
testimony of plaintiff and his wife, going largely to the dates
of events in 1982. This is not an unusual situation where
parties who have kept no records testify several years after
the event. There is, however, no particular dispute as to the
ultimate facts.

Defendant requested the court to submit a special inter-
rogatory ending with this question, “Is the absence of Jose-
phine from the home of her foster parents, and the failure
of Josephine to communicate with them an unexplained ab-
sence?’ The trial court refused to submit the special inter-
rogatory. The defendant, conceding that the giving of such
an instruction is discretionary, contends the refusal was er-
ror, citing Kelley v. Meyer Fruit Co., 98 Neb. 503, 153 N.
W. 554, holding that, where it appears that there is but

.one question of fact upon which there is substantial conflict
in the evidence, the court may submit such question of fact
to the jury and upon their verdict thereon should render
such judgment as the law requires. In its argument de-
fendant states that “The only question was as to why she
(Josephine) left home and stayed away. Was her absence
explained or not?”

Defendant also submitted a second requested interroga-
tory ending with this question, “Did Josephine intention-
ally remain away from the home of her foster parents and
fail to communicate with them?’ This requested instruc-
tion was also refused.

It appears that defendant considered that there were at
least two controverted questions in the case when it was
tried.
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No reason is advanced as to the basis of the contended
error and none appears to us.

Fink v. Prudential Ins. Co., 162 Or. 37, 90 Pac. (2d) 762.
is relied upon by defendant. The facts may be clearly dis-
tinguished. There as to one policy, death had to be proved
to have occurred early in the seven-year period. There the
insured was shown by the plaintiff to have left home by de-
sign. The preponderant facts pointed to desertion and the
desire to escape family burdens and not to death, or in
other words the absence was explained. There also the
beneficiary failed to follow direct clues that might have dis-
closed the whereabouts of the insured. The case is valu-
able for a discussion of the law, but we do not consider the
factual situation of sufficient parallel to be controlling. It
may be pointad out that the Oregon court (page 71) refused
to follow the rule as to search and inquiry which this court
stated in McLaughlin v. Sovereign Camp, W. O. W., supra.

Likewise in Petition of Talbot, 250 Mass. 517, 146 N. E. 1,
the facts pointed to the intention of Talbot to cut all ties
that bound him to family, business and friends, and start
anew in another place. His absence was likewise explained.
That situation does not exist here.

We have held, “that whether seven years’ continued ab-
sence from one’s usual place of residence will raise the pre-
sumption of death must depend largely upon the circum-
stances and conditions of each particular case.” McLaugh-
lin v. Sovereign Camp, W. O. W., supra.

It should also be noted that in the case of Batth v. Metro-
politan Life Ins. Co., supra, evidence was received which in-
dicated, if believed, that the insured voluntarily disappeared
with a determination to remain away. The same is true of
Fredrikson v. Massachusetts Mutual Life Ins. Co., 126 Neb.
240, 252 N, W. 802. In both of these cases a finding of
death, based on the presumption, was affirmed.

We conclude that the evidence is sufficient to sustain the
verdict.

The trial court instructed the jury:

“You are further instructed that the presumption of life
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continues for seven years, under ordinary circumstances,
after the unexplained disappearance of a person from
whom no tidings return to friends or acquaintances, and
then the presumption of death arises. This presumption,
however, may be overthrown by evidence of facts and cir-
cumstances surrounding such disappearance which tend to
affect the inference of continued life or early death, and in
arriving at a verdict in this case you are to consider all of
the facts and circumstances in evidence, the possible mo-
tives, if any, of the missing person to absent and conceal
herself, or the want of such motives, her possible motives
for returning to her family, her attachment to the mem-
bers of her family and her friends, her character, habits,
condition, prosperity, and the extent of the unavailing
search that has been made for her.

“Accordingly, if you find by a preponderance of the evi-
dence that the insured, Josephine P. Banks, left her home
and has been continuously absent therefrom for a period of
seven years prior to the 28th day of November, 1940, with-
out any intelligence of her whereabouts being received from
or concerning her during that time by her family or friends
who, were she living, would naturally hear from her, then
such a continued absence together with such lack of intelli-
gence concerning her, would, if unexplained, raise the pre-
sumption of her death, and in that event if the presumption
has not been overthrown'by evidence in the case your ver-
dict should be for the plaintiff.”

The defendant contends that the presumption of death
is rebuttable, that when the defendant offers some substan-
tial evidence to the contrary that the presumption disap-
pears, that the presumption is not evidence, has no proba-
tive value and should not be weighed by the jury, and that
the court erred in giving the above instruction.

By a prior instruction the court placed the burden of
proof upon the plaintiff to establish the death of Josephine.

It is to be remembered here that the pleadings admit that
the premiums were paid on this policy down to the date the
action was brought, and the evidence indicates that they
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were paid to the date of trial, so that plaintiff was not re-
quired to prove death on any particular date, either during
the seven-year period or prior to the bringing of the action;
that the plaintiff did not bring his action until more than
eight years after his daughter’s disappearance, and that de-
fendant by its answer affirmatively alleged that the facts
show that the daughter “was alive” when the answer was
filed. The instruction given in the instant case was found
to be not “prejudicial” to the defendant in Rosencrans v.
Modern Woodmen of America, 97 Neb. 568, 150 N. W, 630.

We have followed the rule that where there is an unex-
plained disappearance of a person there is a presumption
that life continues for the first seven years, after which a
presumption of death arises. These presumptions in the
first instance work to the advantage of the one asserting
life to exist, in the second to the advantage of the one who
asserts that death has occurred. Rosencrans v. Modern
Woodmen of America, supra; Fredrikson v. Massachusetts
Mutual Life Ins. Co., supra; Munson v. New England Mu-
tual Life Ins. Co., 126 Neb. 775, 254 N. W. 496; Wells v.
Equitable Life Assurance Society, 130 Neb. 722, 266 N. W.
597; Batth v. Metropolitan Life Ins. Co., supra. .

These presumptions of life or death are in the nature
of conclusions of ultimate fact which the law makes when
a jury find that certain elemental facts exist. They are re-
buttable. The burden of overcoming the presumption rests
upon the one asserting a contrary conclusion to be true.
To fail to instruet the jury of these presumptions would be
to deny to the litigant the benefit of the conclusion to which
he is entitled. The trial court did not err in the instruec-
tion given.

The next question involves the allowance of an attorney’s
fee. Our statute is as follows: “In all cases where the
beneficiary, or other person entitled thereto, brings an ac-
tion at law upon any policy of life, accident, liability, sick-
ness, guaranty, fidelity or other insurance of a similar na-
ture, or upon any certificate issued by a fraternal benefici-
ary association, against any company, person or associa-
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tion doing business in this state, the court, upon rendering
judgment against such company, person or association,
shall allow the plaintiff a reasonable sum as an attorney’s
fee in addition to the amount of his recovery, to be taxed
as part of the costs, and if such cause is appealed the ap-
pellate court shall likewise allow a reasonable sum as an
attorney’s fee for the appellate proceedings.” Comp. St.
1929, sec. 44-346.

Plaintiff in his petition prayed for judgment “and costs
of suit, including a reasonable attorney’s fee to be fixed by
the court and taxed as costs.” Defendant made no mention
of attorney’s fees in its answer. No reference to the mai-
ter was made during the trial of the case. After the ver-
dict of the jury was rendered plaintiff filed a motion for
the allowance of an attorney’s fee. To this defendant ob-
jected for the reason that the contract of insurance was
governed by the laws of Colorado, and that there is no law
in that state providing for the payment of attorney’s fee,
and the Nebraska statute does not apply. At the hearing
. on the motion for an attorney’s fee, it was stipulated that
the application for the policy was made in Denver, the pol-
icy delivered in Denver, and that plaintiff was living in
Denver at the time, and that Josephine disappeared in Den-
ver. To support its objection defendant offered and the
court received, over objection of the plaintiff, the affidavit
of its attorney that he had made due s=arch and was unable
to find any law of the state of Colorado permitting the al-
lowance of an attorney’s fee in an action of this kind. This
affidavit was included in the bill of exceptions. The court
allowed an attorney’s fee and ordered the same taxed as
costs.

Defendant, relying upon Aetna Life Ins. Co. v. Dunken,
266 U. S. 389, 45 S, Ct. 129, 69 L. Ed. 342, contends that
the allowance of an attorney’s fee was error. The situa-
tion here does not permit of the application of the rule in
the Aetna case. o

In the absence of proof to the contrary, the laws of
another state are presumed to be the same as the laws of
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Nebraska. This rule applies both to statutes and law estab-
lished by judicial decision. Stark v. Olsen, 44 Neb. 646, 63
N. W. 37; Franks v. Horrigan, 120 Neb. 1, 231 N. W. 27;
National Fidelity Life Ins. Co. ». Gordon, 130 Neb. 130,
264 N. W. 155,

Plaintiff is entitled to the benefit of this presumption,
unless the defendant has met it by proof to the contrary.

Defendant offered only the affidavit of its attorney to
support its objection. Section 20-1291, Comp. St. 1929,
provides a method for the proof of the statutes of a for-
eign state and section 20-1293, Comp. St. 1929, provides a
method for the proof of the “unwritten law” of a foreign
state, by “parol evidence” or the “reports” of adjudicated
cases. Neither method was followed by the defendant in
this proceeding.

Section 20-1244, Comp St. 1929, prov1des that an affida-
vit “may be used * * * upon a motion.” This provision
clearly relates to preliminary, collateral and interlocutory
matters. The general rule is that affidavits are not admis-
sible to establish facts material to the issue. 2 C. J. 373;
2 C. J. 8. 984, sec. 28; 1 Am. Jur. 955, sec. 30. The terms
and interpretations of the laws of a foreign state are ques-
tions of fact. United Bank & Trust Co. v. McCullough, 115
Neb. 327, 212 N. W. 762.. Assuming, but not deciding, that
the motion for an attorney’s fee and the objection present-
ed the issue of the Colorado law, it must follow that upon
that controverted issue the defendant failed to offer com-
petent proof of the fact of the Colorado law, and the pre-
sumption that the law of Colorado is the same as that of
Nebraska permitted plaintiff to recover an attorney’s fee
in the court below. Plaintiff is likewise entitled to an at-
torney’s fee in this court, which is hereby allowed in the
sum of $150 to be taxed as costs.

The judgment of the district court is affirmed.

AFFIRMED.

Rose and Eberly, JJ., not participating.
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FILED FEBRUARY 17, 1943. No. 31481.

Highways. A bond, such as the one in suit, is a contraet made
for the benefit of the parties furnishing labor and materials in
performance of the principal contract, and such persons have
a right to sue thereon in their own names.

Where a construction contractor contracts with the
department of roads and irrigation to construct a highway ac-
cording to plans and specifications and furnishes bond therefor,
and subsequently, due to disagreement with the department,
said contractor, with the consent of the department, contracts
to employ another contractor to have exclusive supervision and
control over the job to complete it, and to furnish, in so doing,
such equipment as may be needed and transportation of the
same to and from the job, the contractor so employed may,
after the work is completed, maintain suit against the surety,
the contract being made for the benefit of a class to which he
belongs, and recover for such items as labor and materials pur-
chased under an agreement of hire or lease, in that all that is
purchased is consumed in aid of the contract and constitutes
labor and materials, within the meaning of section 52-118,
Comp. St. 1929, and the bond given in conformity with such
statute.

Bonds given under section 52-118, Comp. St. 1929, are
to be liberally construed to effectuate their purpose. The spirit
and intent of the statute is to obligate a surety company to pay
for material which is actually used in performing the contract.
The statute is in its nature remedial.

APPEAL from the district court for Douglas county:

WILLIS G. SEARS, JUDGE. Affirmed.

Swarr, May & Royce and James M. Paxson, for appel-

lant.

\

Crofoot, Fraser, Connolly & Stryker, contra.

Heard before SiMMONS, C. J., RoSE, EBERLY, PAINE,

CARTER, MESSMORE and YEAGER, JJ.
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MESSMORE, J.

The plaintiff, construction contractors, brought this ac-
tion against the National Casualty Company, surety on a
bond, the conditions of which are hereafter set forth, for
certain obligations incurred by the contractor, Roadmix
Construction Company, in the performance of a road con-
struction contract made by and between the Roadmix
Company and the state of Nebraska. The claims of the
plaintiff against the surety involved in the action are for
obligations owed by the Roadmix company to plaintiff,
consisting of rental charges for contractor’s equipment
supplied by plaintiff, and used in carrying on the work of
the contract; cost of transportation of the plaintiff’s rent-
ed equipment to and from the job; a fee for supervisory
services rendered by plaintiff in the performance of the job
pursuant to contract between plaintiff and the Roadmix
company. Jury waived, case tried to the court. The court
found in favor of the plaintiff and awarded judgment for
$6,311.69 and interest. Motion for a new trial overruled.
The defendant appeals.

To eliminate confusion, the plaintiff will be hereinafter
referred to as Kiewit, the National Casualty Company as
surety, and the Roadmix Construction Company as Road-
mix.

On June 11, 1938, the contract between Roadmix and thz
department of roads and irrigation was entered into. It
provided in part as follows:

“Party of the second part (Roadmix) further agrees to
pay all just claims for material, supplies, tools, machinery
and labor, and all other just claims filed against him or
any of his subcontractors in carrying out the provisions of
this contract and further agrees that the contractor’s bond
shall be held to cover all such claims.” Roadmix “further
agrees to perform the work under the direct supervision of
the Department of Roads and Irrigation, subject to inspec-
tion at all times by the Secretary of Agriculture of the
United States, or his authorized agents, and in accordance
with the laws of the State of Nebraska.” The consideration
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was $40,964.09. Roadmix ‘“agrees to construct in accord-
ance with the plans and specifications,” etec., “being items
numbered 23 and 24 of Group 11 and 25, 26, 27, 28, and 29
of Group 14, Federal Aid Secondary Project No. FAS-38-
A (1), in Cherry county, Nebraska. * * *

“That it is mutually understood and agreed by parties
hereto that the general and detailed plans, the Standard
Specifications for Highway Construction” and the contrac-
tor’s bond are a part of the contract.

The bond provided in part:

“Now therefore, if said Roadmix Construction Corpora-
tion as principal shall in all respects fulfil this said con-
tract according to the terms and the tenor thereof, and
shall faithfully discharge the duties and obligations there-
in assumed, then the above obligation is to be void * * * ;
otherwise to be and remain in full force and virtue in law.

“It is expressly understood and agreed that this bond is
given to secure and does secure not only the faithful per-
formance by the principal herein named of said contract
for the construction work as specified in said contract and
in striet accordance with the terms of said contract and
the plans and specifications made a part thereof; but that
it is given to secure and does secure also the payment by
the said bounden Roadmix Construction Corporation of all
just claims for material, lubricants, oil and gasoline used
or consumed in the construction of the work, and for the
payment of all laborers and mechanics for all labor per-
formed in the work either by any subcontractor or other-
wise in conformity with the provisions of Section 52-118
of the 1929 Compiled Statutes of Nebraska, and if such pay-
ments be made then this obligation shall be null and void.”

Section 52-118, Comp. St. 1929, is in part as follows:
That public boards empowered by law to enter into a con-
tract for the erecting, furnishing or repairing of a public
improvement, and any officer so empowered by law to en-
ter into such a contract, “to which the general provisions
of the mechanics’ lien laws do not apply, and where the me-
chanics and laborers have no lien to secure the payment of
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their wages and materialmen who furnish material for said
work have no lien to secure payment for material furnished
in said work, to take from the person, persons, firm or cor-
poration to whom the contract is awarded a bond * * * con-
ditioned for the payment of all laborers and mechanics for
labor that shall be performed and for the payment for ma-
terial which is actually used in the erecting, furnishing, or
repairing of the building or in performing the contract.”

The record discloses that difficulty arose with reference
to the manner in which the terms of the contract were be-
ing performed by Roadmix, and it was to be terminated by
the state. The president of Roadmix knew Kiewit was
familiar with the job, and his grading outfit was on the job,
and Kiewit was asked to intercede with the highway de-
partment and work out something that would permit Road-
mix to retain control and finish the job. A contract was
entered into by and between Roadmix and Kiewit, in part,
as follows: ) '

Roadmix “agrees to and hereby does employ Peter Kie-
wit Sons’ Co. to supervise all work in the further perform-
ance of the contract * * * between” Roadmix and the de-
partment of roads.

“It is agreed that” Kiewit “shall have the exclusive and
complete control of all work in the further performance
of the contract, without interference by Roadmix.” Road-
mix ‘“agrees to do, as directed by” Kiewit “any and all
things necessary to the performance of the work under said
contract in accordance with the purposes and terms of this
Agreement.” The contract also provided for diligent pros-
ecution of the work by Kiewit, and Roadmix ‘“‘agrees fur-
ther to furnish and provide any and all funds necessary
for the completed performance of said contract and this
Agreement over and above the estimates paid on same.”

“It is agreed that the wages at $65 per week of the Su-
perintendent provided by’ Kiewit “and all foremen’s wages,
shall be included and considered as a part of the cost of
work and paid by” Roadmix. Roadmix “further agrees to
pay for the gas and oil necessary in the operation of the
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Superintendent’s car.” Kiewit “is to furnish all other nec-
essary supervision without expense to Roadmix Construc-
tion Company.”

“It is agreed further that any equipment furnished by”
Kiewit “for use in the performance of the work, shall be
paid for monthly at a fair rental value agreed upon before
the equipment is moved on to the job. It is agreed further
that Roadmix Construction Company should pay for the
transportation of ali equipment furnished by” Kiewit “to
and from the job.”

The contract had an addenda, signed by the parties, list-
ing the work done prior to September 1, 1938, in a total
amount of $10,786.77. Acting under and pursuant to the
terms of the contract with Roadmix, Kiewit took over the
job and supervision thereof. If there is liability on the
part of the surety, then the evidence and accounting with
reference thereto may be considered.

The defendant claims that by the terms of the bond it is
a statutory bond, written in conformity with section 52-
118, Comp. St. 1929, and defendant’s position is best re-
flected by the following cases:

Iddings Co. v. Lincoln Construction Co., 104 Neb. 124,
175 N. W. 643, is cited. The part thereof to which defend-
ant directs our attention is contained in the opinon, read-
ing: ‘“The bond sued upon was given in conformity with
section 3840, Rev. St. 1913. It follows that the parties to
this litigation executed and delivered a statutory bond ; that
the bond must be interpreted and construed in connection
with the provisions of this statute; that this statute gives
to the bond a certain legal effect that is as much a part of
the bond as though its terms were incorporated therein.”
The court further said: ‘*‘The statute in this class of cases
is the guide fixing the liability of the surety company, and
we are constrained to follow it. The legislature intended
to fix and did establish the liability in a situation like the in-
stant case.” Further language in this opinion is pertinent:

“In this connection here we have bonds given under this
statute, and they should be liberally construed to effectuate
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their purpose. Release of sureties, through mere fechnical-
ities, is not to be encouraged. * * * It is the spirit and in-
tent of section 3840, supra (now section 52-118, Comp. St.
1929), to obligate a surety company to pay for material
which is ‘actually used in the erecting, furnishing, or re-.
pairing of the building or in performing the contract.” To
permit anything else would be to deny the statute an op-
portunity to function as per the intent and purpose of the
legislature. United States v. Massachusetts Bonding &
Ins. Co., 198 Fed. 924.” The court added: ‘‘Section 3840,
Rev. St. 1913, is in its nature remedial, and must be liber-
ally construed.”

In American Surety Co. v. School District, 117 Neb. 6,
219 N. W. 583, cited by defendant, in the opinion at page
20, we find the following language:

“‘The prevailing doctrine is that where the conditions
of a statutory bond are separable and part are authorized
by statute and part not authorized or even prohibited, and
the statute does not expressly, or by necessary implication,
declare it void as a whole, the conditions not authorized or
prohibited may be rejected as surplusage, and the residue
sustained as a good statutory bond pro tanto, the rule be-
ing the same as that applied to common-law bonds partly
good and partly bad.” 4 R. C. L. 54, sec. 14.

“‘It has been frequently held that, in the absence of a
prescribed statutory form, and of a declaration that bonds
not in accordance therewith shall be void, if a bond be tak-
en under a statute, with a condition in part prescribed by
statute, and in part not so prescribed, yet, if it be clearly
divisible, a recovery may be had upon it for a breach of the
part prescribed by statute. The superadded part may be
rejected as surplusage.” Board of Education v. Grant, 107
Mich. 151.”

Defendant’s contention is that in Nebraska provisions of
a statutory bond that are not authorized by statute are re-
jected as surplusage and of no effect. Therefore, if the
plaintiff is to recover, it must be by reason of the statutory
bond furnished the state by defendant company, and plain-
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tiff must prove its claim is for labor performed by laborers
or mechanics or for material actually used in performing
the contract.

In 1889 the legislature passed an act entitled “An Act
to secure the payment of mechanics’ and laborers’ wages
on all public buildings where the provisions of the general
mechanics’ lien laws do not apply.” Laws 1889, ch. 28. In
1913 the act was amended by the insertion therein of cer-
tain provisions to secure payment of materialmen who fur-
nished material for the construction of public buildings.
Laws 1913, ch. 170. The act as amended became section
3840, Rev, St. 1913, and is now section 52-118, Comp. St.
1929. It was not until 1913 that the legislature of this
state included materialmen within the protection of the
bond provided for in this statute, ‘“conditioned for the pay-
ment of all laborers and mechanics for labor that shall be
performed and for the payment for material which is actu-
ally used in the erecting, furnishing, or repairing of the
building or in performing the contract.” Laws 1913, ch.
170; Rev. St. 1913, sec. 3840.

In Nye-Schneider-Fowler Co. v. Roeser, 103 Neb. 614,
173 N. W. 605, this court said: ‘“Beéfore our statute (Rev.
St. 1913, sec. 3840) was enacted in 1889 (Laws 1889, ch.
28), the laborer or materialman who furnished labor or
material for the erection of a public building had no pro-
tection except the responsibility of the contractor, and such
bond as the contractor and the public officials might see fit
to provide. * * * Then the statute was enacted requiring
absolutely that one who contracted to build a public build-
ing which would not be subject to mechanics’ liens must
give bond to pay laborers and materialmen.” See Fremont
Foundry & Machine Co. v. Saunders County, 136 Neb. 101,
285 N. W. 115,

A further review of the Nebraska cases will be helpful
in solving this proposition.

In Sample & Son v. Hale, 34 Neb. 220, 51 N, W. 837, on
December 10, 1887, the board of public lands and buildings
awarded to one John Layne a contract for the erection of
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the industrial home at Milford, Nebraska. The contract
provided, in part, that Layne “agrees to furnish all mate-
rials and labor necessary for the construction * * * further
agrees to pay off and settle in full, with the parties entitled
thereto, all accounts and claims that may become due by
reason of laborers’ and mechanics’ wages, or for materials
furnished or services rendered, so that each and all persons
may receive his or their just dues in that behalf.” The
defendants in error, as sureties for Layne, with him gave
a bond to the state. Among its provisions appears the fol-
lowing: “Now if John Layne shall faithfully keep and
perform each and every one of the stipulations and agree-
ments contained in the contract, and at times and in the
manner therein specified, then this obligation to be void,
otherwise to be and remain in full force and effect in law.”
The plaintiff furnished material for Layne and brought
this action on the bond. The court held that the provision
in the contract was not in excess of the powers of the state,
and “the sureties on the contractor’s bond for the faithful
performance of the contract will be liable for debts arising
under the above provision.”” The statute in force mentioned
only laborers and made no reference to the protection of
materialmen. The court said: ‘“The rule is well established
in this court that if one makes a promise to another for the
benefit of a third person such third person may maintain
an action upon such promise;’ citing Shamp v. Meyer, 20
Neb. 223, 29 N. W. 379. See, also, Lyman v. City of Lin-
coln, 38 Neb. 794, 57 N. W. 531; Korsmeyer Plumbing &
Heating Co. v. McClay, 43 Neb. 649, 62 N. W. 50; Kauf-
mann v. Cooper, 46 Neb. 644, 65 N. W. 796; all of like ef-
fect.

In the case of Rohman v. Gaiser, 53 Neb. 474, 73 N. W.
923, the defendant in error brought an action to recover for
material furnished the contractor. The contractor agreed
to settle and pay in full for all work and labor performed,
and to settle for and pay all materialmen for all material
actually furnished in the erection of the building. The
bond provided that the contractor “shall well and truly
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keep and perform each and every covenant, stipulation,
and agreement contained in said contract and according to
the plans and specifications on file * * * ghall pay in full
for all work done and labor performed, and shall pay all
laborers’ and mechanics’ wages, and shall settle in full and
pay for all material actually furnished in the construction,
erecting, and completing said chapel,” etc., then the con-
tract was to be void. The contention of the plaintiff in er-
ror is that the clause in the bond requiring the contractor
to settle in full was inserted without statutory authority
therefor, and hence did not create a valid obligation. The
court said: “This precise question was before this court
in the case of Sample v. Hale, 34 Neb, 220, where it was
held that such a provision was valid,” and that the doc-
trine was subsequently approved in Korsmeyer Plumbing
& Heating Co. v. McClay, supra. The court also said: “It
is a proposition firmly established in the jurisprudence of
this state that one not a party to a contract may maintain
an action thereon, when such contract is made for his ben-
efit or the benefit of a class to which he belongs.” Citing
Cooper v. Foss, 15 Neb. 515, 19 N. W. 506 ; Shamp v. Mey-
er, supra; Doll v. Crume, 41 Neb. 655, 59 N. W. 806; Bar-
nett v. Pratt, 37 Neb. 349, 55 N. W. 1050,

The foregoing cases involve bonds given to a public body
to secure the performance of public contracts entered into
prior to the taking effect of the act of 1913, now section
52-118, Comp. St. 1929. The contention of the defendant
is that in all of these cases the doctrine of enforcement of
the provision of the bond beyond that part requiring pay-
ment of laborers would limit it to the material and mate-
rialmen, and would not cover the items as contended for
by the plaintiff in the instant case. The principal case
subsequent to 1913, when the provision of the statute (now
section 52-118, Comp. St. 1929) went into effect, is West
v. Detroit Fidelity & Swrety Co., 118 Neb. 544, 225 N. W.
673, an action against the surety of the subcontractor to
recover for labor and material furnished in the construc-
tion of a public highway. There were several causes of ac-
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tion. The bond provided: “If said Interstate Construec-
tion Company as principal, shall in all respects fulfil its
said contract according to the terms and tenor thereof, and
shall faithfully discharge the duties and obligations there-
in assumed, and shall pay for all labor, equipment, gaso-
line, oils, materials and supplies used or employed on said
contract, then the above obligation is to be void and of no
effect; otherwise, to be and remain in full force and virtue
of law.” In the above case contrac¢ts for the hauling of
gravel were made with the owners of automobile trucks at
a certain price per yard per mile. Arrangements were
made by the contractor with certain garagemen and me-
chanics to make repairs to trucks upon orders of the con-
tractor to whom they were to be charged. The contractor
deducted the cost of repairs from the amount due for haul-
ing. This court held “that the labor and materials used
in making such repairs were ‘supplies used or employed
on said contract,” within the meaning of those terms, and
chargeable to the surety.” Likewise, gasoline and oil fur-
nished drivers for their own trucks and charged against .
their contracts under the arrangement were held to be
“supplies” and a proper charge against the surety; and
groceries delivered upon order of the contractor to the fore-
man, whose wife carried on a cook shack on the job where
employees could obtain their meals, the groceries being de-
ducted by the contractor to whom they were charged from
the foreman’s wages, where it did not appear that any oth-
er workmen on the job patronized the cook shack, were
held to be proper charges against the surety. The repairs
and supplies, as above stated, were not mentioned in the
bond in any way and only generally in the contract as sup-
plies.

In this connection, it is defendant’s contention that the
“faithful performance” provision is for the security of the
state against defaults of the contractor, has nothing to do
with claims of third parties, and is as distinct as if con-
tained in a separate instrument, citing Annotation, 118
A. L. R. 75, as follows: “A public contractor’s bond to the
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" public body, conditioned merely for the faithful perform-
ance of the contract, is not for the benefit of laborers,
materialmen, or subcontractors, and they cannot recover
thereon;” that in West v. Detroit Fidelity & Surety Co.,
supra, the case arises out of a public work, but the bond
was not given to the public body and was not, therefore,
a statutory bond; further, that it was much broader than
the bond in question and covered “all labor, equipment,
gasoline, oils, materials and supplies used or employed on
said contract;” that the charges were, in reality, a part of
the labor or wages of the drivers of the trucks.

With reference to the defendant’s contention that the
“faithful performance” provision is for security of the’
state against default of the contractors has nothing to do
with claims of third parties and is distinct and separate
therefrom, the Nebraska cases cited are not in accord and
agreement with such statement. However, even if true,
we believe that the claims of the items furnished by the
plaintiff in the instant case are covered by what the de-
fendant chooses to call the second condition of the bond,—
that the bond is given to secure and does secure also the
payment by said bounden Roadmix of all just claims for
material, lubricants, oil and gasoline, used or consumed in
the construction of the work and for the payment of all la-
borers and mechanics for all labor performed in the work,
either by subcontractors or otherwise, in conformity with
the provisions of section 52-118, Comp. St. 1929, and that
part of said section 52-118 pertinent to the bond is: “con-
ditioned for the payment of all laborers and mechanics for
labor that shall be performed and for the payment for ma-
terial which is actually used * * * in performing the con-
traect.”

The Nebraska case of Nye-Schneider-Fowler Co. v.
Bridges, Hoye & Co., 98 Neb. 27, 151 N. W. 942, is cited as
authority for the foregoing statement. In that case the
court held the bond in question “must be construed to cover
all labor and materials involved in the work specified in the
contract; that is, that enter into the structure or are con-
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sumed in and about the work, but not for tools and appli-
ances which are the property of the contractors and may
be used from time to time in other works and upon other
contracts, and which are not consumed in the work or
which do not go as a part of the building or improvement
and necessarily enter thercin. The use of an engine for
hoisting materials, the repairs on such engine, and oil and
fuel used in operating the same are not guaranteed by the
surety.”

The given distinction between the latter case and West
v, Detroit Fidelity & Surety Co., supra, is that the bond in
the Nye-Schneider-Fowler case was only for the payment
of laborers and did not cover supplies used or employed on
said contract. This court has never passed specifically on
whether equipment rental should be recoverable as ‘“mate-
rials” under a construction contract bond. In West v. De-
troit Fidelity & Surety Co., supra, this language is used
(p. 555): “The bond does not require that the supplies
enter into and become a part of the construction, as is gen-
erally the case in mechanics’ liens, but only that they be
used or employed on said contract.” This statement dis-
closes the trend of this court in interpreting the second
condition of a bond, a trifle more broad but very similar to
the one in the case at bar. The following cases are in ex-
planation of a condition in such a bond as the second con-
dition in the bond here under discussion:

In Nicks v. Baird & Co., 165 Tenn. 89, 52 S. W. (2d) 147,
the complainant was the owner of a steam boiler, which he
rented to Baird & Company for use in the execution of a
contract to construct a state highway bridge. It was used
to generate power to force water through hollow piles, and
this equipment was necessary to operate the water pump,
Baird’s equipment being inadequate. The court held (52
S. W. (2d) 147): “Surety of state highway contractor
held liable for rental * * * under statutory bond for pay-
ment of labor and ‘materials.”’”” The condition of the bond
was that the contractor ‘“shall well and truly pay every
person furnishing material or performing labor in and



VoL. 142] JANUARY TERM, 1943 847

Kiewit Sons’ Co. v. National Casualty Co.

about the construction of said roadway, all and every sum
or sums of money due him, them or any of them, for all
such labor and materials for which the contractor is lia-
ble.” The statute cited required that the contractor exe-
cute a bond, conditioned to secure “the payment for all ma-
terials purchased and for all labor employed in the con-
templated work.” The complainant contended that the
boiler was material used in the construction of the bridge.
The court held that it was, even though complainant’s boil-
er was not a part of the regular equipment of the contrac-
tor, but was engaged for a particular and special use. In
the instant case the equipment was regular equipment for
a contractor employed in such work.

In the case of Nicks v. Baird & Co., supra, the statute in
question was under Acts 1917, ch. 74, as reflected in the
case of Southern Construction Co. v. Halliburton, 149 Tenn.
319, 258 S. W. 409, wherein it was said: “Under the act
of 1917, the general contractor and his surety are bound
for all materials purchased and labor employed in the
work.” Section 52-118, Comp. St. 1929, reads: “condi-
tioned for the payment of all laborers and mechanics for
labor that shall be performed and for the payment for ma-
terial which is actually used * * * in performing the con-
tract.” The Tennessee statutz eliminates the part mate-
rials actually used in performing the contract, which ac-
counts for the statement in Nicks v. Baird & Co., supra.
It is not necessary in Tennessee that materials to be lien- °
able must be incorporated into the structure or public work
for which the principal contract was executed. And it is
true that the holding goes further in explanation of the
subject-matter than the foregoing conclusion ; but the Ten-
nessee statute provides that the surety is bound for all ma--
terial purchased and labor employed in the work, so that
the effect of both statutes, in that labor and material must
be consumed in the work, is similar. :

In the case of Pittsburg Coal Co. v. Southern Asphalt &
Construction Co., 138 Tenn. 154, 196 S. W. 490, as set forth
in Nicks v. Baird & Co., supra, coal used for generating
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steam in complainant’s boiler was material used in the
performance of the bridge contract, within the application
of the statute and bond. If pumps, operated by manpower
rather than steam, had been used, the wages of the men so
employed would have been covered by the bond. The boiler
was material, by the use of which energy in the coal was
released and directed as a substitute for labor of men, and
contributed to the execution of the contract in the same
relative degree as did the coal fed into its fire-box. “Com-
pensation of the owner who supplied it is therefore within
the principle given effect by the legislature, in its enact-
ment of the statute requiring the execution of bond for the
protection of furnishers of labor and material.”” The court
in the Pittsburg Coal Co. case said: “The statute under
consideration was passed for the protection of laborers and
furnishers of material on public works, and the inquiry
should not be limited to the method by which the contract
is performed.”

As said in the Nicks case: ‘“The essential requirement
that materials be consumed in the execution of the princi-
pal contract, in order that their cost be secured by a lien
on the building constructed, or by the contractor’s bond for
a public works project, is supported by two obvious rea-
sons. If the material furnished is not consumable in the
use, it is furnished on the general credit of the contractor
and not merely in aid of the performance of the particular
contract. And if on the completion of the building or proj-
ect the material, still possessing value, remains the prop-
erty of the contractor, liability for its cost should be and
is his liability alone. * * * But neither of these reasons is
present when all that is purchased is the use of material
in the execution of a particular contract, under an agree-
ment of hire or lease. In such case all that is purchased
is consumed in the use, in aid of the contract.”

In Illinois Surety Co. v. John Davis Co., 244 U, S. 376,
37 S. Ct. 614, a contractor for the construction of the na-
val training station in Chicago executed a bond under a
federal statute which required that the bond include the
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obligation to “promptly make payments to all persons sup-
plying him or them labor and materials in the prosecution
of the work.” This obligation is no different from the lan-
guage of our statute (Comp. St. 1929, sec. 52-118), “con-
ditioned for the payment of all laborers and mechanics for
labor that shall be performed and for the payment for ma-
terial which is actually used * * * in performing the con-
tract.” The bond in.the instant case does secure the pay-
ment of “all just claims for material, lubricants, oil and
gasoline used or consumed in the construction of the work,
and for the payment of all laborers and mechanics for all
labor performed in the work either by any subcontractor
or otherwise in conformity with the provisions of section
52-118,” Comp. St. 1929. In the above case a claim for
rental of cars, track and equipment used at the station was
sustained by the supreme court of the United States as a
claim for material supplied. The court said: “The equip-
ment was used in the prosecution of the work. * * * The
expense of loading and freight were properly included with
the fixed rental as recoverable under the bond.”

In Multnomah County v. United States Fidelity & Guar-
anty Co., 87 Or. 198, 170 Pac. 525, Annotation, 44 A. L. R.
383, it appears that, by the terms of a contract for the im-
provement of a highway, a construction company agreed to
pay promptly for all labor or material supplied for the
prosecution of the work, and gave a bond to that effect. It
was held that the rental of a caterpillar engine was within
the bond as being covered by the language of the contract
and bond, although it was admitted that, according to the
strict legal definition of the term, “labor and material,”
the use of the engine would not be embraced in such term.

It is true, as stated in Annotation, 44 A. L. R. 381, “there
is considerable conflict as to whether the contractor’s bond
covers a claim for the rental of equipment used in the pros-
ecution of the work, the decision depending not only on the
terms of the various statutes, but on the courts’ interpre-
tation thereof.”

Many other cases adhering to the principle of the fore-



8560 NEBRASKA REPORTS [VoL. 142

Kiewit Sons’ Co. v. National Casualty Co.

going cases might be cited, and there are numerous cases
to the contrary that support defendant’s position that the
items, such as sued for by plaintiff, are not included within
the concept of the statute or the bond as “materials” fur-
nished and consumed under the obligations of the contract.

Again, considering the bond in the case before us, it re-
cites that it is given to secure and does secure also pay-
ment by the said bounden Roadmix “of all just claims for
material, lubricants, oil and gasoline used or consumed in
the construction of the work.” .

The equipment furnished by plaintiff was not a part of
the regular equipment of Roadmix, but a part of regular
equipment ordinarily used by a contractor engaged in road
construction. The use of this equipment, so rented and
transported to and from the job as occasion required, un-
der the supervision of plaintiff’s engineer, contributed di-
rectly to the construction of the highway. The value of
that use (and that is what rental is) is within the protec-
tion of, contemplated and intended by the statute and the
bond and one not too remotely connected with the princi-
pal work. The rule adhered to in some jurisdictions, that
the materials to be lienable must be incorporated into the
structure or public work for which the contract was exe-
cuted under the circumstances here existent, is too nar-
row, under a liberal interpretation of the statute, as re-
quired. In fact, the machinery or equipment, placed on
the job by plaintiff and rented by Roadmix, transported to
and from the job as required, constituted material actually
used in the construction and repair of the highway.

We conclude that the items sued for by plaintiff are re-
coverable under the statute and bond. Such items so fur-
nished constitute labor and material purchased under an
agreement of hire or lease, in that all that is purchased is
consumed in aid of the contract, within the meaning of the
second condition of the bond and of section 52-118, Comp.
St. 1929, “conditioned for the payment of all laborers and
mechanics for labor that shall be performed and for the
payment for material which is actually used * * * in per-
forming the contract.”
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The record reflects certain charges for transportation of
equipment to and from the job, the rental for use of equip-
ment, and other items, and certain credits to which Road-
mix claims to be entitled. Most of the evidence deals with
these items and explanation thereof, and with the reason-
ableness or unreasonableness of the charges made. The
trial court allowed recovery for the amount the plaintiff
prayed. The plaintiff specifically states that, although le-
gally entitled to seek and recover judgment from the de-
fendant for the amount so proved, the plaintiff did not de-
sire at the time suit was filed, and does not now seek, recov-
ery for any more than the balance due on its general ac-
count with Roadmix. The proof of the plaintiff went fo
the amount of some $7,351.56, and allowing the defendant
all credits to which it would be reasonably entitled, the
amount would, in no event, be reduced below the amount
recovered by the plaintiff.

Giving due consideration to the foregoing, it is unnec-
essary to further pursue the accounting reflected in the
record.

AFFIRMED.

Rose and Eberly, JJ., not participating.

MORRIS ROBERTS, APPELLEE, V. THEODORE CARLSON,
APPELLANT.
8 N. W. (2d) 175

FILED FEBRUARY 17, 1943. No. 31507.

1. Trial. A motion for a directed verdict must for the purpose of
decision thereon be treated as an admission of the truth of all
material and relevant evidence submitted on behalf of the par-
ty against whom the motion is directed. Such party is entitled
to have every controverted fact resolved in his favor, and to
‘have the benefit of every inference that can reasonably be de-
duced from the evidence. .

2. Negligence. If contributory negligence is relied upon by de-
fendant as an affirmative defense, the burden is upon him to
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prove it by a preponderance of the evidence pertinent to that
issue contained in the whole record, except in so far as the
same may appear in evidence adduced for the plaintiff.

3. Automobiles: TRIAL. Upon approaching a highway intersection,
it is the duty of the driver of an automobile to look to the
right and left for approaching vehicles; whether or not he did
his full duty in that regard may, in some cases, be a question
of law, where undisputed evidence of physical facts and cir-
cumstances control, but otherwise it is ordinarily one of fact
for the jury upon consideration of all the evidence.

Where two motorists approach an intersection at or
about the same time, the driver approaching from the right
has the right of way, and he may ordinarily proceed to cross,
having a legal right to assume that his right of way will be
respected by the other driver, but if the situation is such as to
indicate to the mind of an ordinarily careful and prudent per-
son in his position that to proceed would probably result in a
collision, then he should exercise ordinary care to prevent an
accident, even to the extent of waiving his right of way.

5. Trial. In determining whether there is error in the giving of
a sentence in an instruection, it must be considered in connec-
tion with the instruction of which it is a part and all other in-
structions given by the court. The true meaning of instrue-
tions is to be determined not from a separate phrase or para-
graph, but by considering all that is said on each subject or
branch of the case.

In common language the words “testimony” and “evi-
dence” are used synonymously and interchangeably. The use
of the word “testimony’ instead of “evidence” in an instruc-
tion, where both oral evidence and physical facts and circum-
stances are defensively interposed, does not constitute reversi-
ble error where it is clear and obvious from all the court’s in-
structions that it was intended that such physical facts and
circumstances should also be considered by the jury.

APPEAL from the district court for Scotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. Affirmed.

Mothersead & Wright, for appellant,
Morrow & Miller and Frank P. Johnson, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESS-
MORE, YEAGER, CHAPPELL and WENKE, JJ.
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CHAPPELL, J.

Plaintiff and defendant, each driving his own car, had
an accident at the center of graveled intersecting country
roads. Plaintiff approached the intersection from the right
and defendant from the left. A jury’s verdict awarded
plaintiff $1,200 damages. Defendant appeals, impressing
upon this court by able brief and argument that plaintiff
was guilty of contributory negligence more than slight as
a matter of law, requiring the trial court to sustain his mo-
tions to direct a verdict for defendant, and that the trial
court erred in its refusal of certain requested instructions
and the giving of others, more particularly instruction No.
21. A careful study of the entire record and applicable
rules of law requires an affirmance of the judgment.

Defendant’s motions, made at the close of plaintiff’s case
and renewed at the conclusion of all the evidence, to in-
struct the jury to return a verdict in his favor were each
respectively overruled. To determine whether this was er-
roneous we examine the evidence, bearing in mind these
well-known and oft-established rules: A motion for a di-
rected verdict must for the purpose of decision thereon be
treated as an admission of the truth of all material and rel-
evant evidence submitted on behalf of the party against
whom the motion is directed. Such party is entitled to
have every controverted fact resolved in his favor, and to
have the benefit of every inference that can reasonably be
deduced from the evidence. Parks v. Metz, 140 Neb. 235,
299 N. W. 643. Also, if contributory negligence is relied
upon by defendant as an affirmative defense, the burden is
upon him to prove it by a preponderance of the evidence
pertinent to that issue contained in the whole record, ex-
cept in so far as the same may appear in evidence adduced
for the plaintiff. Vertrees v. Gage County, 81 Neb. 213,
115 N. W. 863; Schrage v. Miller, 123 Neb. 266, 242 N, W.
649.

The evidence discloses that on February 15, 1941, be-
tween 2 and 3 o’clock p. m., plaintiff, traveling west on the
right side of a graveled country road at 35 miles an hour,
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looked to the left when he passed a high beet dump and
scale house on the south side of the road 325 feet east of
another intersecting graveled country road. Plaintiff failed
to see any car coming from the south, although he contin-
ued to look to the left while he drove 100 feet. He then
looked to the right until his vision cleared the intersection
from the north for cars having the right of way over him,
where the view was obstructed by trees, farm buildings,
and a board windbreak abutting on the northeast corner.
He then looked to the left again and, when approximately
40 feet from the intersection or 80 feet from the center
thereof, he first saw defendant driving 40 miles an hour to-
ward him from the south, at a point 15 feet south of the
railroad track, the north rail of which was 72 feet from the
center of the intersection. A standard gauge railroad is 4
feet 815 inches wide. Webster’s New International Diction-
ary (2d ed.) On this assumption defendant was then ap-
proximately 91 feet 8% inches distant from the center of
the intersection,

Plaintiff instantly applied his brakes and skidded in the
loose gravel to a point where the left front fender and
headlight of his car and the right front fender and head-
light of defendant’s car collided at the center of the inter-
section. Thereafter plaintiff’s car traveled to the north
and west 47 feet 6 inches, and defendant’s car traveled to
the north and west 54 feet 10 inches. The state patrolman
saw and measured the skid marks of plaintiff’s car in the
loose gravel, caused by putting on his brakes. They ex-
tended 38 feet up to the point of collision. He found no
skid marks,showing that defendant had applied his brakes.
We find no evidence in the record that defendant made any
effort to avoid the accident.

The cars wzare badly damaged and both plaintiff and de-
fendant were injured. There is some evidence that defend-
ant had no recollection of facts concerning the accident and
that he did not testify for that reason. However, on the
day that plaintiff left the hospital, in the presence of plain-
tiff and his wife, defendant told plaintiff, “he (defendant)
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was just looking the other way and that he just never at any
time had seen me (plaintiff) and he thought he was just
looking the other way.” There is no direct admission in the
evidence adduced for plaintiff or direct evidence adduced
for defendant denying that plaintiff looked at the times,
places, and in the manner claimed by him. Defendant’s re-
liance upon Haffke v. Missouri P. R. Corporation, 110 Neb.
125, 193 N. W. 257, and Nelson v. Plautz, 130 Neb. 641, 265
N. W. 885, can be of little assistance to him under the cir-
cumstances, Considering the two cases we scan a difference
from the case at bar. The plaintiffs in these cases never
looked again.

It is admitted that plaintifi’s view of the intersection
from the north, where cars would have the right of way
over him, was obstructed as claimed by him. It is also ad-
mitted that the high beet dump and secale house, 325 feet
east of the intersection, which before the trial had been
removed, obstructed his view to the south at that point.
Further, it is admitted that the railroad tracks, running a
little to the southeast but almost parallel with the east and
west road, and approximately 40 feet south of it at the in-
tersection, had an elevation above the road which partially
obstructed a view of cars coming from the south.

We will not recite other evidence in detail lest this opin-
ion be unduly prolonged. However, it is clear from ad-
mitted facts, the testimony of witnesses, pictures, and other
evidence appearing in the record, that there is a conflict in
the evidence on the question of whether or not trees, weeds
along the roads, and the railroad grade with weeds along
its higher crest, obstructed plaintiff’s view of cars com-
ing from the south in some places along the north and south
road when he first looked to the left.

This evidence answers defendant’s contention that it was
plaintiff’s duty to look for cars approaching on the highway
from the south and his duty to see what was in plain sight.
In Vandervert v. Robey, 118 Neb. 395, 225 N. W. 36, and
Bergendahl v. Rabeler, 133 Neb. 699, 276 N. W. 673, cases
relied on by defendant, we gave approval to the rule, with
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this qualification applicable here, “unless some reasonable
excuse for not seeing is shown.”

Under the evidence the physical facts and circumstances
appearing are not decisive of the case as claimed by defend-
ant, for the reasons set forth in Jones v. Union P. R. Co.,
141 Neb. 112, 2 N. W, (2d) 624.

Upon approaching a highway intersection, it is the duty
of the driver of an automobile to look to the right and left
for approaching vehicles; whether or not he did his full
duty in that regard may, in some cases, be a question of
law where undisputed evidence or physical facts and cir-
cumstances control, but otherwise it is ordinarily one of
fact for the jury upon consideration of all the evidence.
Thrapp v. Meyers, 114 Neb. 689, 209 N. W. 238.

The rule is that, where two motorists approach an inter-
section at or about the same time, the driver approaching
from the right has the right of way, and he may ordinarily
proceed to cross, having a legal right to assume that his
right of way will be respected by the other driver (Berg-
dahl v. Rabeler, supra), but if the situation is such as to
indicate to the mind of an ordinarily careful and prudent
person in his position that to proceed would probably re-
sult in a collision, then he should exercise ordinary care to
prevent an accident, even to the extent of waiving his right-
of way. These rules were clearly established by this court
in Thrapp v. Meyers, supre, and we have later given them
approval in other cases. In this case, their substance ap-
pears in the trial court’s instructions to the jury.

We call attention to the fact that at defendant’s insist-
ence the jury went to view the premises, and at defendant’s
request, made a part of the record, their cars were driven
back to a certain place so that they could make observa-
tions as to the visibility of the two roads. After taking
into consideration the result of their observations at the
locus tn quo, together with the other evidence, as they had
a legal right to do (Carter v. Parsons, 136 Neb. 515, 286
N. W. 696), the jury settled the questions involved by re-
turning a verdict for plaintiff and against defendant.
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The case at bar is certainly one where there is no yard-
stick with which to measure or scales with which to weigh
plaintiff’s alleged negligence as a matter of law. Only
when the standard is clear should it be determined by the
court. ’

We have carefully examined the entire record and con-
clude that the questions of negligence and contributory neg-
ligence were questions for the consideration of the jury,
and the jury’s findings are conclusive upon such questions,
provided the case was otherwise properly submitted for
their consideration,

Referring to the giving or refusal of instructions, de-
fendant complains of the last sentence in instruction No.
21 given by the trial court. It reads: ‘“Yet you have no
right to reject the testimony of any of the witnesses with-
out good reason, and you should not do so until you find it
irreconcilable with other testimony which you may find to
be true.” Defendant asserts that the word “testimony” is
used instead of “evidence;” that plaintiff testified about
the factual details of the accident, while defendant, an el-
derly man, injured in the accident, was at the time of trial-
unable to recall and testify to any of them. Defendant con-
tends that plaintiff was thereby given a prejudicial advan-
tage because testimony is evidence given by living witness-
es orally, and evidence, the broader term, would have in-
cluded both that which is given by witnesses orally and the
physical facts and circumstances which often speak more
effectually than witnesses.

Evidence would have been the better word, but in com-
mon language the words “testimony” and ‘“‘evidence” are
used synonymously and interchangeably. 15 Words &
Phrases (Perm. ed.).405. We have held that, where from
an inspection of the entire record it is obvious that the
word “testimony” was used with reference to the “evi-
dence,” they may be accorded such extended significance.
Woolworth v. Parker, 57 Neb. 417, 77 N. W. 1090; Colum-
bia Nat. Bank v. German Nat. Rank, 56 Neb. 803, 77 N. W.
346.
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The use of the word “testimony” instead of “evidence”
in an instruction, where both oral evidence and physical
facts and circumstances are defensively interposed, does
not constitute reversible error where it is clear and obvious
from all the court’s instructions that it was intended that
such physical facts and circumstances should also be con-
sidered by the jury. 15 Words & Phrases (Perm. ed.) 404,
405; State v. Winney, 21 N. Dak. 72, 128 N. W. 680; Jones
v. City of Seattle, 51 Wash. 245, 98 Pac. 743; Zipus .
United Railways & Electric Co., 135 Md. 297, 108 Atl. 884;
Fitzgerald v. Benner, 120 Ill. App. 447, affirmed in 219 I
485,76 N. E. 709; Jones v. Gregory, 48 Ill. App. 228,

In determining whether there is error in the giving of a
sentence in an instruction, it must be considered in con-
nection with the instruction of which it is a part and all
other instructions given by the court. The true meaning
of instructions is to be determined not from a separate
phrase or paragraph, but by considering all that is said on
each subject or branch of the case. Lincoln Traction Co.
v. Brookover, T7 Neb. 221, 111 N. W. 857; Schrage v. Mil-
ler, 123 Neb. 266, 242 N. W. 649,

By doing this in the case at bar we find the court in-
structing the jury that in determining the issues they
should take into consideration the evidence, the circum-
stances surrounding the accident involved, and the entire
situation and circumstances as existed at the time, includ-
ing the obstructions to view, if any, and rate of speed of
the motor vehicles involved. Therefore, the jury could not
have been misled by the instruction, and the giving of it
was not prejudicially erroneous.

We have also examined the entire record and authorities
relied upon by defendant in support of his assignments of
error concerning the giving or the refusal of other instruec-
tions, and decide that there were no errors therein preju-
dicial to defendant. Those refused were substantially giv-
en in other forms or rightly refused. Instructions given
by the court properly submitted the issues of negligence

and contributory negligence to the jury for their consid-
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er_ation. We conclude that the verdict is amply supported
by the evidence in the record, and that the judgment should

be, and it is hereby, affirmed.
. AFFIRMED.

NELL G. LANGDON ET AL, APPELLEES, V. LOUP RIVER
PuBLICc POWER DISTRICT, APPELLANT.
8 N. W. (2d) 201

FILED FEBRUARY 22, 1943. No. 31477.

1. Appeal. In a case where a verdict is dependent upon a pre-
ponderance of the evidence the court should instruct thereon,
but a party who fails timely to call attention to such failure
and to request instruction thereon may not afterwards be al-
lowed to subject the parties to the cost and vexation of a new
trial.

2. Trial. Where fear is a proper element to be considered in the
fixing of damages in a condemnation, it is reversible error for
the court to refuse to instruct the jury properly on that sub-
ject.

3. Courts: EMINENT DOMAIN. It has not been error to permit
evidence of an award of appraisers in condemnation to be sub-
mitted to the jury on appeal to the district court from such

award.

4. Henceforth it shall not be proper to permit
evidence of an award of appraisers in condemnation to be sub-
mitted to the jury on appeal to the district court from such
award.

5. The proper and approved practice shall be,

for the purpose of preserving the right of the landowner to
interest, for the court, after verdict, to compute and add the
interest to the judgment in those cases where the verdict ex-
ceeds the award of the appraisers.

6. Evidence. In condemnation where the value of real estate is in
issue, evidence of particular sales of other land may not be in-"
troduced as independent proof on the question of value, unless
foundation is laid indicating that prices paid represented the
market or going value of such land, that they were made at or
about the time of the taking by condemnation and that the land
so sold was substantially similar in location and quality to that
condemned.
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Evidence of the price at which other lands have been
sold is admissible in evidence in condemnation proceedings on
the question of damages where such evidence is predicated upon
sufficient foundation to furnish a criterion for market or going
value of land condemned.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Reversed.

William P. Kelley and August Wagner, for appellant.
Crofoot, Fraser, Connolly & Stryker, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

YEAGER, J.

This is an action of Loup River Public Power District,
appellant, to condemn and acquire by eminent domain an
easement for an electric power transmission line across 50
‘acres of land in Douglas county, Nebraska, the property of
Nell G. Langdon and J. Frederick Langdon, appellees. The
appellees have been designated by the parties as plaintiffs
and the appellant as defendant, and for convenience in dis-
cussion these designations will be adhered to herein.

In 1939 the defendant entered upon the lands of plain-
tiffs and constructed its transmission line, which action
was held by this court an illegal entry. Thereafter in July,
1941, the defendant instituted condemnation proceedings
which were heard and which resulted in an award in favor
of plaintiffs for $3,500 with interest at the rate of 6 per
cent. per annum from May 1, 1939. The defendant ap-
pealed from the award and on a trial in the district court
a verdict was returned by a jury in favor of the plaintiffs
for $3.875 plus interest. Judgment was entered on the ver-
dict. Motion for new trial was filed and overruled. From
this judgment the defendant has appealed.

The only issue before the trial court was the damage
sustained by plaintiffs as a result of the taking of land and
construction of the transmission line.

The defendant urges that the verdict is excessive and
that many errors were committed during the trial, which
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consisted of erroneous admission and rejection of evidence,
erroneous charge to the jury, failure to properly and suffi-
ciently charge the jury, misconduct of the court, miscon- .
duct of counsel and misconduct of the jury.

We first direct our attention to the matter of instruc-
tions. It is claimed that instruction No. 1 given by the
court is erroneous because it is too general. With it no
proper fault may be found. It states the issue and the jury
were informed that the measure of damage was the differ-
ence between the value of the land immediately before and
immediately after construction. Defendant finds no fault
with this measure. ‘

Instruction No. 2 given by the court lacks clarity in
statement, but we cannot say it is calculated to mislead.
Fairly interpreted the instruction informed the jury that
they had a right to consider the numerous factors which
contributed to a reduction in the value of the land follow-
ing the construction of the transmission line. In this there
was no error.

The principal objection to instruction No. 3 is that it
used the word ‘“forced’” in stating the power by which
the defendant was permitted to acquire this easement.
Other terms might well have been employed, but we can-
not see that prejudice has flowed from the use of this word.

No instruction was given by the court on preponderance
of evidence, and none was requested by the defendant. Of
this failure to instruct, the defendant complains. Prepon-
derance of evidence however is defined. :

Whether or not in an action of this kind where in the
first instance there is properly speaking no plaintiff and no
defendant and at least theoretically an independent board
of appraisers is selected for the purpose of making an
award, with permission of interested parties to offer evi-
dence, but with no party required to assume the substan-
tial affirmative, there should be a requirement of instrue-
tion on appeal as to preponderance of evidence, is a matter
surrounded with considerable doubt, but assuming the pro-
priety of such an instruction the failure to give it in this
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case was not error of which defendant may complain. The
rule as laid down by this court is that the trial court in a
case dependent upon the preponderance of evidence should
instruct the jury thereon, but a party who fails to call at-
tention to a failure so to do and request an instruction
thereon may not afterwards be allowed to subject the par-
ties to costs and vexation of another trial. Chalupa v. T7i-
State Land Co., 92 Neb. 477, 138 N. W. 603 ; Kilpatrick &
Co. v. London Guarantee & Accident Co., 121 Neb, 354, 237
N. W. 162

The defendant calls attention to and urges that the court
erred in its refusal to give four instructions, numbered 1,
2, 3 and 4, tendered by it. No error is found in the refusal
to give No. 2 since the subject-matter was sufficiently cov-
ered in the instructions given. Likewise no error is found
in the refusal to give No. 3. It is negative and cautionary
in character and nothing in the record justified its sub-
mission.

As to instructions Nos. 1 and 4 a much more serious
problem is presented. The two instructions are of the same
general character and if given would have correctly ap-
prised the jury of the character and kind of evidence of
fear they had a right to consider in determining the dam-
age to which plaintiffs were entitled.

In the record there is evidence of fear of danger of the
kind which may properly affect the value of land over
which an electric transmission line extends and of the kind
which may not.

The instructions given did not properly cover this sub-
ject, therefore we must conclude that the court erred in re-
fusing to give one or both of these instructions or one of
similar import.

The rule with reference to fear in such circumstances
as these is as follows: “Mere general fears from the pres-
ence of a transmission line cannot be made the basis upon
which to predicate any depreciation in market value, for
ill-defined fear that at some unknown time in the future
some misfortune may come to man or beast by reason of
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the transmission line cannot enter into the consideration
of those who are required to fix- the amount of the dam-
ages.” Dunlap v. Loup River Public Power District, 136
Neb. 11, 284 N. W. 742. )

This rule was further elucidated in Wahlgren v. Loup
River Public Power District, 139 Neb. 489, 297 N. W. 833,
in the following language: “Fear as such cannot be made
the basis upon which to predicate depreciation in market
value of land. A fair statement seems to be that the only
fear which may be considered as an element in fixing value
is that of danger, the present or potential existence of
which is grounded in authentic observation and experi-
ence, or in scientific investigation, and which fear circum-
scribes activity or limits freedom of use in the area of the
present or potential danger.”

This error requires a reversal of the judgment, but in or-
der that further error may be avoided on a new trial of
this case it is deemed advisable to discuss some of the re-
maining assignments.

Attention has been called to the fact that the jury be-
came informed as to the award of the appraisers, and the
claim is made that this was error, for the reason that such
information was calculated to create bias, passion and prej-
udice in the minds of the jurors.

While the argument in this connection from the stand-
point of reason has merit and is persuasive, yet such prac-
tice is upheld by the decisions of this court. In Chicago,
R.1.-& P. R. Co. v. Buel, 56 Neb. 205, 76 N. W. 571, it was
stated:

“The first assignment argued in the brief is directed
against the ninth or last instruction given by the court on
its own motion, which was-to the effect that if the jury as-
certained that the value of the land taken for right of way
purposes and the damages to the remainder of the tract, if
any, determined in accordance with the previous instruc-
tions, together, exceeded the sum of $800,—the amount
awarded by the commissioners,—interest was to be allowed
at the rate of seven per cent. per annum on the entire sum
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found by the jury to be due the plaintiff below. This in-
struction is in harmony  with many adjudications of this
court, and is opposed to none. It is well settled that where,
on an appeal for an award of damages for lands taken for
right of way, the damages are found to exceed the sum re-
turned by the commissioners, the owner is entitled to in-
terest from the date of the appropriation.”

This pronouncement was followed in Grimm v. Elkhorn
Valley Drainage District, 98 Neb. 260, 152 N. W. 374, and
no decision has been found overriding it. The plaintiffs
and the trial court cannot properly be criticized or con-
demned for following the specific pronouncements of this
court.

It is, however, the considered opinion of this court that,
on a new trial of this case and in future condemnation liti-
gation, evidence of the award of appraisers shall not be ad-
missible as evidence to go to a jury. The proper and ap-
proved practice shall be, for the purpose of preserving the
right of the landowner to interest, for the court, after ver-
dict, to compute and add the interest to the judgment in
those cases where the verdict of the jury exceeds the award
of the appraisers.

It also appears that certain jurors learned of the amount
of the award during the progress of the trial by reading
an article in the World-Herald, a metropolitan newspaper
of Omaha, Nebraska.

It follows then, in the light of the right to offer evidence
of the appraisers’ award, assuming the impropriety of the
reading of the amount of the appraisers’ award in a news-
paper by jurors before a-verdict was returned, that this
complaint may be dismissed without comment other than
that no information was obtained in addition to what had
already been properly received.

On rebuttal the plaintiffs were permittted to introduce
evidence of statements with regard to warning of danger
from electric transmission lines of one E. J. DeBoer. The
defendant charges that this was error. It clearly was error.
DeBoer was not a witness on the trial and no deposition of
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his was used or sought to be used. No foundation was ever
laid for the admission of any statement made by DeBoer
for any purpose whatsoever.

The last assigned error which will be discussed here is
that witnesses for the plaintiffs testifying with regard to
damage were permitted to state the price at which other,
similar and adjacent lands were sold.

On this question this court has made recent pronounce-
ments. Rushart v. Department of Roads and Irrigation,
ante, p. 301, 5 N. W, (2d) 884 ; Swanson v. Board of Equal-
ization, ante, p. 506, 6 N. W. (2d) 777. In Rushart v. De-
partment of Roads and Irrigation, supra, it was stated:
“This court follows the rule that, where the value of real
estate is in issue, evidence of particular sales of other land
may not be introduced as independent proof of the ques-
tion of value.”

Without departing from the strict letter of this rule we
think it requires qualifications. The rule as stated however
does not and should not exclude testimony in chief as to
the sale of other lands where proper and sufficient founda-
tion has been laid to make such testimony of value. It
seems that there could be no better evidence of the true
market or going value of land than the price paid for oth-
er, similar and similarly situated land sold at about the
same time when, by evidence, it is shown that the price so
paid for the other lands depended upon market or going
value rather than other considerations. To demonstrate
nonadmissibility under the rule, let us say the other lands
were purchased for a specific purpose such as a filling sta-
tion or some other commercial enterprise not common to
the particular location, and for that reason the purchaser
was willing to pay much more than market or going value.
It is easy to see that in such circumstances price, without
foundation, should not be admitted. It would be grossly
misleading.

Evidence of price of land sold should be held to be ad-
missible in condemnation proceedings on the subject of
damage which price is predicated upon a sufficient foun-
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dation to furnish a criterion for market or going value of
land condemned. We hold that it is, and any decisions of
this court holding or tending to hold to the contrary are
expressly overruled.

On this question there is a division of opinion in the
various jurisdictions, but the reasoning supporting the po-
sition we now take appears more convincing than that sup-
porting the opposite position. A statement contained in
" St. Louis, K. & N. W. R. Co. v. Clark, 121 Mo. 169, 25 S. W.
192, 26 L. R. A. 751, as follows, covers the subject clear-
ly, comprehensively, exhaustively and convincingly: “We
think the evidence of sales of similar property to that in
question, made in the neighborhood, about the same time,
was admissible to aid the jury in determining the damage
to which the owner was entitled. The value of property
is ascertained largely from such sales, and the opinions of
witnesses as to values are largely predicated upon them.
It is best, when it can be done, to put the jurors in posses-
sion of all the facts from which values are ascertained, and
allow them to draw the conclusion therefrom. Witnesses
basing their opinions upon recent sales, of like property,
are liable to exaggerate or underestimate values; in any
consideration they are no more capable of deducing fair
conclusions from the known facts than the jury. The ob-
ject is to ascertain the general market value, and if partic-
ular sales are made under exceptional circumstances the
fact can be shown, and the jury can determine its proba-
tive force. Certainly no more reliable method of determin-
ing the fair market values of lands can be reached than
that derived from bona fide sales of similar lands in the vi-
cinity. The objection that such evidence raises collateral
issues, as to the character of the land sold, and the circum-
stances of such sales, is more than compensated for by its
value in aiding the jury to a correct conclusion.”

In Loloff v. Sterling, 31 Colo. 102, 71 Pac. 1113, it was
said: ““There are two lines of decisions upon evidence of
this character, one spoken of in the books as the Massa-
chusetts doctrine, which is in favor of its admissibility;
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the other as the New York doctrine, against it. * * *
Without entering into a discussion of the question, we
think the decided weight of authority, as well as reason, is
in favor of its admissibility. There is force in the objec-
tion usually made thereto that it raises collateral issues,
and in certain cases may prolong a trial by causing an in-
vestigation of similar sales, yet the disadvantages arising
therefrom are more than compensated by the benefits which
are likely to come to jury from its reception.”

Numerous other citations sustaining this view are col-
lected in the annotations in 118 A. L. R. 869 et seq. The
opposing view is set forth in 118 A. L. R. 905 et seq.

This conclusion of course calls for a modification of the
rule with reference to cross-examination announced in
Rushart v. Department of Roads and Irrigation, supra.
What the proponent of a witness may go into in chief, the
cross-examiner may inquire into on cross-examination on
the liberal terms extended to the cross-examiner, but he
may not entirely disregard foundational matters, as was
true in Rushart v. Department of Roads and Irrigation, su-
pra. To have announced in that case the rule here set forth
would not have changed the result. In any event that case
would have required reversal on account of the prejudicial
error found in the form and substance of the questions
propounded on cross-examination as is disclosed in that
opinion independent of any inquiry regarding the charac-
ter of the subject-matter here discussed.

The verdict and judgment of the district court are re-
versed and the cause remanded for a new trial.

REVERSED.

Rose and Eberly, JJ., not participating.
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FRANK R. FREBURG ET AL., APPELLANTS, V. CENTRAL
NEBRASKA PUBLIC POWER AND IRRIGATION DISTRICT,

APPELLEE.
8 N. W. (2d) 209

FILED FEBRUARY 26, 1943. No. 31538.

Workmen’s Compe’nsation. Evidence is examined and held that it
does not sustain the plaintiffs’ contention that they were par-
tial dependents of a deceased son.

APPEAL from the district court for Phelps county:
FRANK J. MUNDAY, JUDGE. Affirmed.

Anderson, Storms & Anderson, for appellants.
Stiner, Boslaugh & Stiner, contra. |

Heard before SiMMoONS, C. J., PAINE, CARTER, MESS-
MORE, YEAGER, CHAPPELL and WENKE, JJ.

SiMmMoNs, C. J.

This is a workmen’s compensation case, brought by the
parents of a deceased son, and presents the question as to -
whether or not the parents were partial dependents of the
son so as to entitle them to compensation under the provi-
sions of section 48-122 (2), Comp. St. Supp. 1941, and sec-
tion 48-124, Comp. St. 1929. The compensation court and
the district court held against the plaintiffs. They appeal.
We affirm the judgment of the trial court.

It is stipulated that the son Chester was unmarried, 25
years of age, was an employee of the defendant at the time
of his death on April 18, 1941, and that death resulted
from an accident within the scope of his employment. That
he had been employed by defendant from March 22 to May
12, and September 8 to November 21, 1939; and again from
March 11 to December 27, 1940; and from January 7 to
February 18, and March 20 to April 18 1941. His total
wages in 1939 were $256.18, in 1940, $861.31, and $253.33
in 1941.

For many years prior to 1939 the plaintiffs lived with
their four children, two sons and two daughters, on a farm
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in Phelps county. The deceased son Chester graduated
from high school in 1933. Prior and subsequent to that
time he assisted the parents on the farm. Prior to 1939 he
worked at various places and contributed liberally of his
earnings to his parents. His earnings went for the sup-
port and maintenance of the family.

In August of 1939 crops were poor, the father was in
debt to the bank, to machinery vendors, on unsecured debts
and to the Federal Land Bank on land in Morrill county.
He had personal property consisting of farm machinery,
live stock, and an automobile. The parents determined to
go to California where he, the mother, and the grown
daughters thought they could secure employment. They
gave a bill of sale of their personal property to the son
Chester. He was to try to pay the debts and to send them
money for their support if required. Chester owned an au-
tomobile at the time. The father’s car was left with Ches-
ter and Chester’s car taken to California. Titles were
transferred between them then or shortly thereafter.

The parents, the two daughters and the younger son
went to California in August, 1939, and thereafter re-
mained until the death of Chester on April 18, 1941. Dur-
ing that time the father and mother earned $1,100 and the
daughters earned $1,700, The record is not clear as to the
amount the daughters contributed to the family expenses,
but it is established that the family, with one exception to
be noted later, were self-supporting during that time, and
had funds with which to return to Nebraska at the time
of Chester’s death.

After the parents went to California, Chester operated
the farm, treated the personal property as his own, selling
some of it, and borrowing money, giving the property as
security. Although the father testified that the transfer
of the title of the property was “temporary,” the evidence
shows that the parents received the property remaining at
Chester’s death under the inheritance laws of Nebraska.

After the parents removed to California, Chester paid
some $1,300 of his father’s old obligations. These included
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small doctor bills, personal items, personal taxes, deferred
payments due on automobiles and machinery, a debt due the
bank secured by chattel mortgage on the personal property
transferred to him, payments due the Federal Land Bank
on the Morrill county land, and a premium on a sister’s in-
surance,

It is not shown that Chester ever accounted to the par-
ents for any moneys received from the sale of the personal
property or for the farm operations, nor that he sought an
accounting of the amounts which he paid out. All funds
were kept in his personal checking account at the bank.
The testimony indicates that this was considered to be a
“joint account” with the father, but it is established that
the father never drew checks upon it or made deposits in it.

The parents testified that Chester gave them $50 when
they left for California; however, this money appears to
have been from a wheat loan which the parents secured at
that time. The parents requested Chester to send, and he
did send them on January 17, 1940, a check for $25 which
was used for living expenses. This money he borrowed
from the banker. He had been employed by the defendant
at $75 a month, but was discharged November 21, 1939,
and not again reemployed until March 11, 1940. Chester
was not employed by defendant when this money was sent
to the plaintiffs. This money is not shown to have come
“from his wages.” Comp. St. Supp. 1941, sec. 48-122 (2).
There is evidence that at some time he also sent the father
a five dollar bill. No other contributions are shown to have
been made by the son to the parents while they were in
California.

It is clear that total dependency is not shown. Were
the plaintiffs “partially dependent” under the act?

Section 48-122 (2), supra, provides: “If at the time of
the accident which resulted in his death the deceased em-
ployee leaves no persons wholly dependent, but leaves per-
sons partially dependent upon his earnings for support,
compensation shall be paid on account of the benefits pro-
vided in Subdivision 1 of this section for persons wholly



VoL. 142] JANUARY TERM, 1943 871

Freburg v. Central Nebraska Public Power and Irrigation District

dependent, in the proportion that the average amount reg-
ularly contributed by the deceased from his wages for a
reasonable time immediately prior to the accident, to such
persons who were partially dependent, bears to the total
wages of the deceased during the time.” (Emphasis sup-
plied.)

Section 48-124, suprae, provides (e) “In all other cases,
questions of dependency, in whole of (or) in part, shall be
determined in accordance with the fact, as the fact may be
at the time of the injury; etc.,” and (g) “Questions as to
who constitute dependents and the extent of their depend-
ency shall be determined as of the date of the accident to
the employee.” It appears clearly from this record that
the deceased made no contributions to the plaintiffs “from
his wages,” regularly or otherwise, “for a reasonable time
immediately prior to the accident.”

But plaintiffs contend (1) that the promise to send them
money if required, and (2) that the payments made on the
parents’ indebtedness were contributions, and bring them
within the act. .

The statute was considered in Meyer v. Nielsen Chevro-
let Co., 137 Neb. 6, 287 N. W. 849, wherein we held: “It
is the loss of the support, the loss of the financial contribu-
tions of the employee, which determines the right of the
dependent to compensation—not the mere existence of some
legal right to support.”

The payments made on the parents’ indebtedness do not
meet the requirement of the statute. The evidence does not
show from what source the funds came that made the pay-
ments, although it is apparent that some came from the
sale of personal property, some from farm revenue, some -
from moneys borrowed. Even if we were to assume that
the payments on plaintiffs’ debts came from wages earned
by Chester in working for the defendant, the requirements
of the statute would not be satisfied. The contributions
from Chester’s wages, if any there were, went not to the
support of the plaintiffs, but to the retirement of plaintiffs’
debts all incurred more than 20 months before Chester’s
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death. We have held: “It is not money contributed, but
meney contributed for the partial support of the claimant
that must be the basis of any claim of partial dependency.
Dependency in fact is not created by contributions made
for purposes other than partial support of the alleged de-
pendent.” Pieters v. Drake-Williams-Mount Co., ante, p.
315, 6 N. W. (2d) 69.
The judgment of the district court is
AFFIRMED.

NETTIE ANDERBERY, APPELLEE, V. HERMAN KATZ,
APPELLANT,
8 N. W. (2d) 207

FiLED FEBRUARY 26, 1943. No. 31445.

Appeal. Where the sole question on appeal in an automobile dam-
age case iy whether the plaintiff was guilty of contributory
negligence to such a degree that she cannot recover, the testi-
mony most favorable to her should be accepted as true in de-
termining whether the verdict of the jury should be sustained.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Affirmed.

Chambers, Holland & Locke, for appellant..
L. R. Doyle and Paul W. White, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

PAINE, J.

This is a suit for personal injuries sustained by plaintiff
in a collision between two automobiles. From a judgment
entered on the verdict for $1,200, the defendant appeals.

The assignments of error relied upon for a reversal
charge, first, that the evidence shows that the plaintiff was
guilty of more than slight negligence, which directly con-
tributed to, and was the proximate cause of, the accident;
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second, because the evidence is insufficient to sustain the
verdict.

An examination discloses that on October 1, 1940, at 7:15
_p. m,, the plaintiff was driving her 1936 Chevrolet coupé
west on K street, in front of the State House, at a speed of
15 to 18 miles an hour; that she slowed down as she ap-
proached Fourteenth street to about 10 or 12 miles an hour,
and when she had passed the St. Mary’s Cathedral she
looked to the north and could see no car coming. She then
looked to the south and entered the intersection. Her at-
tention was then directed to some pedestrians who were on
the crosswalk ahead of her. The front of her car was ap-
proaching the crosswalk line when the 1939 Chevrolet se-
dan of the defendant struck the coupé of the plaintiff vio-
lently on the right rear fender, whirling it about and in-
juring the plaintiff.

The plaintiff testified she did not see the defendant’s car
at all before it struck her. The defendant was driving
south on Fourteenth street, there being no stop sign at that
time at the K street intersection. He admitted to the po-
lice that he had been driving 25 miles an hour, but testified
he did not see plaintiff’s car until he was within eight or
nine feet of it. The headlights were lighted on both cars.

The defendant testified that, when he went into the in-
tersection, “I did look partly, when I went into the inter-
section I slowed up. Q. By partly what do you mean? A.
I looked to the left. However, the windshield wiper was
going at the time and I don’t believe my vision was any too
good there. Q. When did you decide you looked to the left?
Are you positive about that or is that a guess? A. No, I
am pretty sure I looked to the left. Q. Didn’t you say in
your deposition that you doubted whether you looked in
either direction before you went in there? * * * A, Well,
I was not certain.”

As the result of this collision, the plaintiff was taken to
her home at 1701 K street, just three blocks from where
the accident happened, and her daughter, with whom she
lived, took care of her, and the doctor, when called later,
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treated her for injuries to her back, neck, hip and arms, in
which she suffered severe pain.

As a result of the accident, she cannot do much of the
housework which she did before, she cannot comb her hair,
she had a stiff neck, her spine was injured so that she has
been compelled to wear a sacroiliac belt, without which she
cannot walk, She has taken a great many heat treatments,
and still bears the effects of the injuries she received.

We are cited to many Nebraska cases which hold that, if
the evidence establishes that the plaintiff’s negligence is
more than slight, it is the duty of the court to direct a ver-
dict, but in the case at bar we believe that the trial court
was justified in overruling the motion for a directed ver-
dict made at the close of all the evidence.

Our attention is called to the case of Klement v. Lindell,
139 Neb. 540, 298 N. W. 137, in which it is said that the
plaintiff by his own negligence failed to see the truck when
he was in a position to see it, and continued a negligent
course, driving directly in front of the truck, and that his
failure to use proper precautions made him guilty of con-
tributory negligence more than slight. Other cases with
similar holdings are Nelson v. Plautz, 130 Neb. 641, 265
N. W. 885; Thrapp v. Meyers, 114 Neb. 639, 209 N, W. 238.

In the case at bar, the plaintiff testified that she looked
north on Fourteenth street and saw no car close to her;
that she then looked to the south to see if it was safe for
her to proceed across the intersection and, finding that it
was, she slowly drove through the intersection; that after
she had crossed the center line of Fourteenth street her at-
tention was directed to two pedestrians who were about to
cross the street from the north side, but they waited for her.

Another intersection case is Ritter v. Hering, 135 Neb. 1,
280 N. W. 231, in which Chief Justice Goss said that the
plaintiff should have known that he was approaching an ar-
terial highway, on which fast-moving traffic has the right
of way, and that he entered such highway without stop-
ping, as required by the stop sign, and this was considered
as more than slight negligence on the part of the plaintiff,
requiring a reversal of the judgment.
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The defendant cites Bergendahl v. Rabeler, 133 Neb. 699,
276 N. W. 673, which is another intersection collision. In
this opinion Judge Carter says that, for the plaintiff to re-
cover, it must be established that except for the negligence
- of the defendant the accident would not have occurred, and
the record fails to show that the defendant was guilty of
any negligence, while on the other hand the driver of the
other car had defective brakes and failed to look for cars
approaching the intersection, and that the motion for a di-
rected verdict should have been sustained. These cases
cited by the defendant are not applicable to the facts in the
case at bar.

In the instant case, the defendant was traveling faster
than the plaintiff was traveling. The plaintiff’s brakes
were in good shape, and she not only entered the intersec-
tion first but her car was nearly through the intersection
at the time it was struck. As a usual thing, when one has
reached the center of an intersection, it is then his duty to
watch the pedestrians on the crosswalk ahead of him.

This court has very recently held, in effect, that a mo-
torist is guilty of negligence, and liable for resulting dam-
ages, where he drives into the center of the intersection of
city streets without slackening speed or changing his course
and runs violently into the automobile of another motorist
who has the right of way and who is free from negligence.
DeBus v. Amen, ante, p. 109, 5 N. W. (2d) 92.

“Where sole question on appeal was whether motorist
who recovered damages sustained in automobile collision
was contributorily negligent as matter of law, testimony
most favorable to motorist must be accepted as true.”
Rathburn v. Riedel, 289 N. W. 285 (291 Mich. 652).

This case involves a disputed question of fact as to wheth-
er plaintiff was guilty of negligence to that degree that she
cannot recover. The trial court gave the jury the approved
instruction thereon, and the jury passed upon that ques-
tion. In our opinion, there was no prejudicial error in the
record, and the judgment is

AFFIRMED.

Rose and Eberly, JJ., not participating.
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ALBERT F. ENGLES ET AL., APPELLANTS, V. DRAINAGE Dis-
TRICT NO. 1 OF RICHARDSON COUNTY ET AL., APPELLEES.
8 N. W. (2d) 166

FiLep FEBRUARY 26, 1943. No. 31500.

Drains. A landowner who, with his predecessors in title, has ac-
cepted the benefits of a legally organized drainage system for
over 30 years, and has paid all preceding assessments of taxes
against his property for the construction, maintenance and re-
pair of said drainage system, is estopped to question the valid-
ity of an order making an eleventh supplemental assessment
which was specifically directed to be made by this court.

APPEAL from the district court for Richardson county:
VIRGIL FALLOON, JUDGE. Affirmed.

Lee Kelligar, for appellants.
Archibald J. Weaver and Joseph C. Reavis, contra.

Heard before SiMMoONs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

PAINE, J.

This is an appeal by Albert F. Engles and Wlfe from the
judgment of the trial court overruling their objections to
a special assessment ordered levied against their lands by
Drainage District No. 1 of Richardson county.

The appellants allege that the judgment entered is con-
trary to the law and the evidence, and also charge that cer-
tain rulings on the admission of evidence wers erroneous.

Litigation over the affairs of this same district has ap-
peared in this court on several occasions. An opinion was
released June 12, 1925, and is entitled Richardson County
v. Drainage District No. 1, 113 Neb. 662, 204 N. W. 376.
The specific thing then in controversy was the fourth sup-
plemental assessment for the improvement of Drainage
District No. 1, established under the drainage act, sections
1744-1812, Comp. St. 1922, the county being assessed $2,-
396.61 for its roads lying w1th1n said district. It was held
that collection of assessments might be enjoined if proceed-
ings are void, but if not void an adequate remedy exists in
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quo warranto or other law action. This decision held that
the trial court was right in holding against the county and
refusing it an injunction, and affirmed on this point, but
also held the decision was wrong in holding that the lands
of certain interveners were not subject to the fourth as-
sessment and enjoining the district from attempting to
collect it.

The next appearance was in Mooney v. Drainage District,
126 Neb. 219, 252 N. W. 910. This opinion was released
February 21, 1934. It was an action by Mooney to compel
the district to increase the carrying capacity of the large
drainage ditch at the outlet. The decree of the district
court was affirmed as modified. It held that sections 31-
401 et seq., Comp. St. 1929, were constitutional ; refused to
consider the constitutionality of section 31-456, as it was
not necessary to the opinion. In the sixth paragraph of the
syllabus it held that the enlargement of the outlet of de-
fendant’s drainage system is an improvement and a repair
" within the terms of section 31-463, Comp. St. 1929, and the
district may finance same by an assessment on the basis of
the original assessment of the property in the district.

The case of Mooney v. Drainage District, 134 Neb. 192,
278 N. W. 368, released March 4, 1938, was a suit in equity
to prevent this drainage district from dissolving under an
amendment made by the legislature to section 31-463, Comp.
St. 1929, as shown by chapter 74, Laws 1935, and this court
held: “An amendatory or repealing legislative act may re-
lease penalties imposed for the protection or benefit of the
state under a former statute, but private property rights
acquired under a statute and established by the valid judg-
ment of a court are not subject to legislative invasion by
means of a new statute.”

The effect of this decision of our court was to restrain
the district from dissolving until it had discharged its ob-
ligation under the judgment of this court requiring it to
increase the capacity of its outlet to 20,000 cubic feet per
second. ’

In conformity with the judgment of this court, the plead-
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ings herein show that a transcript of proceedings of the
board of supervisors of Drainage District No. 1 of Rich-
ardson county, in connection with the levy of the eleventh
supplemental assessment, was filed in the office of the clerk
of the district court, reciting that at a meeting of said
board held on June 30, 1941, a resolution was introduced,
ordering and levying upon all of the lands, lots and prop-
erty in said district sufficient to raise the sum of $54,861.80,
which is equivalent to $2 an acre for 100 per cent. benefit
lands, and on other lands of a lesser percentage of benefit,
the funds to be derived from said assessment to be used for
the purpose of enlarging the carrying capacity of the dis-
trict, in compliance with an order of the supreme court to
enlarge the required carrying capacity of the outlet from
11,500 cubic feet per second to 20,000 cubic feet per second,
said enlarged carrying capacity of said outlet being made
necessary solely by reason of the increased flow of water
from the eight drainage districts on the Nemaha river wa-
tershed lying above the drainage channels of this drainage
district. A copy of the published notice to landowners is
set forth in the transcript of proceedings, stating that the
board of supervisors of Drainage District No. 1 would meet
on August 13, 1941, to hear all objections that might be filed.

On August 13, 1941, Albert F. Engles and Beatrice R.
Engles, the appeliants herein, filed objections to the elev-
enth supplemental assessment for the following reasons,
which may be condensed as follows: That the proposed as-
sessment and any levy made thereunder are null and void
as to the objectors for the reason that at the time of the
formation of the district the objectors and landowners had
no notice of the alleged benefits assessed and found to be
accruing to their lands; that any proposed assessment and
levy of special tax are null and void, as said lands will re-
ceive no benefit from the proposed improvement; that, by
the notice published, said proposed assessment is for the
purpose of paying cost of construction for a new outlet at
the lower end, the necessity for which is caused by taking
on eight other drainage districts to the system of which ob-
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jectors’ land is a part, all of which was done without the
knowledge, consent or acquiescence of objectors; because
said proposed construction, and the assessment therefor and
subsequent proposed levy, does not benefit any of the land
owned by objectors. ]

Objection is made for the further reason that there has
been no maintenance upon the drainage ditch running
through the lands owned by objectors for more than two
years, but said ditch has been allowed to deteriorate, and
has caused a flood hazard, to the damage of the objectors;
that said proposed assessment and levy are to be made with-
out taking into consideration what, if any, benefits accrue
to the land owned by objectors; that objectors were not
parties to any suit, either in the district court for Richard-
son county or in the supreme court, wherein an order and
judgment were entered forcing objectors to contribute any
sum of money to enlarge the opening of the outlet and en-
large the same at the lower end of said drainage district for
the benefit of the eight other drainage districts which emp-
tied into the system so formed by Drainage District No. 1.
Objectors ask that their land be released from the assess-
ment and levy of any proposed tax for the construction of
any ditch or improvement within said district.

On November 13, 1941, a petition to intervene was filed
by James P. Mooney, for himself and all others similarly
situated, in which he alleged that he was the owner of a
large body of real estate in the lower Nemaha valley, all of
which real estate is in Drainage District No. 1, and which
real estate, along with other real estate similarly situated,
was the subject-matter of numerous lawsuits in the district
court for Richardson county and in the supreme court; that
in case No. 30049, Mooney v. Drainage District, 134 Neb.
192, 278 N. W. 368, the supreme court held: “Landown-
ers held to have acquired vested property rights by pay-
ment of legal assessments on their lands by a public drain-
age district for drainage proving to be ineffective because
the district failed to comply with the valid judgment of a
court ordering it to enlarge the outlet to the drainage sys-
tem.”
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Intervener alleges that the purpose of the objectors is to
get around the decision of the supreme court requiring said
district to improve the outlet as aforesaid, and should ob-
jectors prevail in said cause the vested rights of the inter-
vener and all others similarly situated would be destroyed
and they would suffer irreparable harm and injury.

Intervener further alleges that he has paid drainage tax-
es to said drainage district for over 30 years, and that said
drainage district has been in operation since its organiza-
tion and has never been dissolved, and that said objectors
are now estopped from any objection to the assessments in
order to carry out the order and commands of the supreme
court,

The trial court, after a hearing, granted leave to peti-
tioner to intervene. A jury was waived by all parties, and
trial had.

After the submission of briefs and oral arguments, the
trial court found generally in favor of Drainage District
and Mooney, the intervener, and that the eleventh supple-
mental assessment of the drainage district was duly and
properly assessed; appellants were estopped from question-
ing the validity of the action of the drainage board in find-
ing and assessing the total benefit to accrue from the con-
struction of the drain and work of said district, and that
the action of the board of supervisors of Drainage District
No. 1 in overruling the objections of appellants to the elev-
enth supplemental assessment of said distriet should be af- -
firmed.

The appellants insist that any proposed special assess-
ment and levy against the land of the appellants are null
and void for the reason that their lands will receive no ben-
efit from the proposed improvement, although an objection
was sustained by the court after the answer was given and
no motion to strike was made. Further, that under the no-
tice published the assessment and levy will be void.

Albert F. Engles, appellant, testified that the land he
owns is located two miles east of Dawson, and is about 24
miles from the improved outlet which is to be constructed
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with the funds raised from this assessment; that he bought
this land between 1916 and 1920, and that he knew when
he acquired it that it was under this drainage district. The
evidence discloses that he and his predecessors in interest
have paid all of the assessments levied against his land
prior to this eleventh assessment without objection.

The records of this drainage district are all public rec-
ords, and before appellant Engles purchased his land in
1916 an examination of these records would have disclosed
that his land had been assessed at $40 an acre as total ben-
efits. In March, 1909, landowners acknowledged receipt of
notice of pendency of supplemental assessment, and that a
hearing would be had on all objections May 1, 1909, as
shown by the many exhibits in the bill of exceptions. No
objections were then made by the former owners of the
lands now owned by appellants.

This actual written notice and service on the predeces-
sors in title of the appellants’ lands shows on its face the
amount of total benefits assessed against this land, and is
a legal and sufficient notice. It is now too late, after 33
years, for the appellants to make complaint, when all pre-
ceding assessments upon these lands have been paid with-
out question. ’

Having accepted the benefits of this drainage ditch all
these years, the appellants are now estopped to question an
order fixing the total benefits, inasmuch as the sum total,
including the present eleventh special assessment, does not
exceed the total benefits adjudicated years ago. See Baker
v. Logan, 98 Neb. 795, 1564 N, W. 535; 19 Am. Jur. 682,
sec. 64,

We ‘have given full consideration to all the contentions
of the appellants, and see no merit in any of them. There-
fore, considering all of the prior decisions in relation to
this district, and the positive instructions given by this
court to this district on February 21, 1934, “to enlarge the
outlet of its drainage system between bridge 64 to the Mis-
souri river to a minimum carrying capacity of 20,000 cubic
feet per second” (Mooney v. Drainage District, 126 Neb.
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219, 252 N. W. 910), we are of the opinion that the trial
court was right, and its judgment is hereby
AFFIRMED.

Rose and Eberly, JJ., not participating.

CRETIE WIIEST, APPELLANT, V. HORACE C. POUNDS ET AL.,
APPELLEES.
8 N. W. (2d) 211

FILED FEBRUARY 26, 1943. No. 31475.

1. Specific Performance. Courts of equity will not always enforce
specific performance of a contract. Such applications are ad-
dressed to the sound legal discretion of the court, and the court
will be governed, to a great extent, by the facts and merits of
each case.

Evidence examined and held sufficient to sustain a de-

cree denying specific performance.

APPEAL from the district court for Keith county: Isaac
J. NISLEY, JUDGE. Affirmed in part and reversed in part.

Hoagland, Carr & Hoagland, for appellant.

Halligan, McIntosh & Feltz and Beatty, Maupin, Murphy
& Derry, contra.

Heard before SiMMoONs, C. J., PAINE, CARTER, MESs-
MORE, YEAGER, CHAPPELL and WENKE, JJ.

MESSMORE, J.

This is an equity action, in which the plaintiff seeks to
have the court decree her to be the owner of an undivided
one-third interest in and to three quarter-sections of land,
and the defendant to be decreed trustee for the plaintiff for
her interest in the land, and to render an accounting of the
rents and profits collected by him, and of the money paid
out for taxes and instalments due on a Federal Land Bank
loan. The action arises from the following facts:

Caroline I. Pounds, the mother of 11 children, two of
whom are the plaintiff and defendant, died intestate No-
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vember 27, 1934, owning certain real estate. KEach child
was entitled to one-eleventh interest therein. Lloyd, a son,
instituted partition proceedings. The petition filed Feb-
ruary 8, 1937, alleged that the plaintiff had heretofore sold,
assigned and transferred her interest to the defendant Mary
A. Walker and had no further interest in the real estate.
The judgment in partition, entered April 5, 1937, decreed.
an undivided one-eleventh interest to Irving Wiiest, plain-
tiff’s husband, Mary A. Walker having transferred plain-
tiff’s interest to him.

The first sale was held May 11, 1937, and all of the prop-
erty was bid in by the defendant for $6,600. On May 14,
1937, several of the heirs entered into an agreement that
they did not want to accept such amounts; consented to the
purchase of the property by the defendant as trustee for
the benefit of all persons interested, and agreed to sign a
receipt for their distributive shares. The sale was set aside
August 24, 1937. October 26, 1937, a second sale was held.
There were no bidders. The court ordered that the real
estate be readvertised and sold. The third sale was held
April 11, 1939. Defendant purchased all the property, in-
cluding town property, for $5,600. July 12 1939, the court
opened the sale, received bids in open court, and the three
quarter-sections involved were sold to the defendant for
$5,000. Sale was confirmed. The plaintiff and her sister,
Mary A. (Addie) Walker, were desirous of retaining their
respective shares in the land, and it was generally under-
stood orally that the heirs would be contacted to ascertain
who, if any, wanted to retain their interests. It developed
that the plaintiff, Addie Walker and the defendant were
the only ones.

While much discussion appears in the record as to wheth-
er the defendant bid in the land for the two sisters and
himself, or just to protect his own interest, a written agree-
ment, containing all of the oral agreement, was entered in-
to August 5, 1939. It provided in substance as follows:
That certain lands belonging to the estate (as aforesaid)
were sold at referee’s sale and purchased in the name of
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the defendant, “who has made application to the Federal
Land Bank for a loan for a sufficient amount to satisfy the
remaining persons interested in said property, and where-
as the persons above named desire to retain an equal inter-
est in said land, * * * it is hereby agreed that * * * (de-
fendant) retain title to said land in his name, that he se-
cure a loan from the Federal Land Bank ; that the said par-
ties each pay to the First National Bank, Ogallala, to ap-
ply on the temporary loan made by (to) them, the amount
of their distributive shares in said partition suit, * * *
$513.48, and such additional amount as may be necessary
to pay their proportionate share after said loan is secured
from the Federal Land Bank, and thereafter that * * *
(defendant) agrees to convey to * * * (plaintiff) an undi-
vided one-third interest in said land subject to said loan.”
(Italics supplied.) Then mention is made that the sisters
would execute a power of attorney, authorizing defendant
to have charge of the land, collect rentals, pay taxes and
instalments, as they become due, to the Federal Land Bank.
It was further agreed “that the parties hereto will not sell
or dispose of their respective interests in said land except
to the other parties,” and that the agreement “shall not be
subject to record.” The agreement was signed by defend-
ant, plaintiff and Mary A. Walker.

On July 20, 1939, after confirmation of the sale, the sis-
ters being unable to raise money, the defendant arranged
with the First National Bank of Ogallala for a temporary
loan, and in addition sold some 2,300 bushels of wheat for
50 to 55 cents a bushel, which, if held, would have been
worth 63 cents a bushel on a government loan, or, if held
until May of the following year, 95 cents a bushel. To con-
summate the transaction, the defendant was forced to raise
the money himself, and paid the referee $5,000 on July 26,
1939. The title to the three quarter-sections of land was
then in defendant’s name. The plaintiff contends that the
distributive shares of the three from the partition proceed-
ings, plus a 200-dollar itéem owing by a brother, made the
difference between the 3,300-dollar loan of the First Na-
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tional Bank and the $5,000 to be paid the referee. August
5 the written agreement, hereinbefore set out, was entered
into.

On August 6, 1939, defendant received an offer of $2,700
for one of the three quarter-sections, which would leave a
half-section for the three interested heirs, upon which the
federal loan would be unnecessary. He approached Addie
Walker on the proposition, and at the same time requested
$300 for his work and sacrifice when raising the money to
complete the transaction. Addie declined to pay the extra
amount, and a check was written out for her distributive
share, which she accepted but did not cash until later. She
made a statement of the expense as given her by the de-
fendant, which included a new abstract, bringing the ab-
stract down to date, inspection thereof for the loan from
the First National Bank of Ogallala, the application for the
Federal Land Bank loan, the interest on defendant’s mon-
ey, and miscellaneous costs. Another exhibit, prepared by
defendant, discloses items of expense of like nature, but of
"a larger amount. This expense does not show the fuil
amount for which each of the interested heirs would be ob-
ligated to pay $300.18, unless, as testified by the defendant,
they agreed to reimburse him for his time and the sacrifice
that he had made in order to complete the deal for them.
This is denied, Addie Walker contending the contract did
not provide for such items. The defendant was unable to
discuss with plaintiff the sale of the quarter-section, due to
a death in the family.

With reference to the item of $300.18, the defendant tes-
tified that the plaintiff was not willing to pay him any-
thing. To the question: “What did you tell her?”’ he an-
swered: “I told her that I had to sell my wheat, cleaned
my place, having to take every dime I had to live on, in or-
der to buy that land, * * * I asked her three hundred, it
was no set price, we hadn’t come to any conclusion.” He
testified that the 1st of August he talked to his sisters
about the expenses incurred in connection with the loan and
asked if they wanted to go in and if they wanted to pay
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him for his time and expenses. “Q. And what was said?
A. T told them, if I could get paid for it, they would cer-
tainly go in, and they said, sure.” No figures were stated.
The sisters were to make the settlement when the Federal
Land Bank mortgage came back. The quarter-section was
not sold.

On December 13, 1939, the defendant wrote his sister,
Addie Walker, asking her what she intended to do, pay her
share of the money for expenses, or cash the check which
she held, stating that he had received the Federal Land
Bank loan, which was $3,000 net to him, and that he was
ready for settlement; that he had not changed his mind
with reference to the expenses; that they were the same as
when she talked with him; that she had to do one thing or
the other by December 23, 1939, cash the check, make the
settlement, or call the agreement off. He likewise wrote
the plaintiff that he wanted the matter settled by Decem-
ber 23, 1939. The three heirs were to meet at an attorney’s
office, but on the appointed day the sisters did not appear.
The plaintiff’s husband was present, made no reference to
the contract, but questioned the defendant about the dis-
tributive share, evidencing the plaintiff’s interest being
paid into court to satisfy a judgment obtained by one Good-
all against the plaintiff on May 2, 1932, wherein the de-
fendant had been garnished, to which he answered Octo-
ber 30, 1939, that he was indebted to the plaintiff in the
sum of $513.48. He was ordered by the court to pay such
amount into court. Finally, Addie Walker cashed the
check for her distributive share and withdrew from the
transaction.

In connection with the garnishment, the record disclos-
es that Goodall obtained a judgment against the plaintiff
May 2, 1932, for $453.70. On March 7, 1935, a pracipe
was filed with the ex officio clerk of the district court to is-
sue an execution on this judgment. The record doss not
show a levy or return of the execution. On September 29,
1939, another execution was issued and returned unsat-
isfied, resulting in the garnishment proceeding referred to
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previously. The plaintiff denied any notice of such pro-
ceeding. Summons against the garnishee was left at the
usual place of residence of the plaintiff, as shown by the
return, dated September 29, 1939. Garnishee answer day
was October 30, 1939. A letter (exhibit 6) to the judg-
ment creditor, which the plaintiff said she was not sure
she wrote, but purported to have been signed by her, dated
“10-2-39,” mailed October 2, 1939, speaks of the judgment
creditor holding a judgment against the Pounds estate, so
that the federal loan would not go through, and contains a
statement with reference to certain merchandise purchased
by her from the judgment creditor. The attorney’s re-
quirements on the Federal Land Bank loan designate that
the judgment of Goodall against the plaintiff should be re-
leased.

A stipulation shows that the only record since the par-
tition proceedings with reference to the title is a deed to
the defendant, as described in the partition proceedings,
and a mortgage to the Federal Land Bank. The only con-
veyance is the record of the deed made by the referee to the
defendant for a consideration of $5,000 July 26, 1939, re-
corded July 27, 1939, and a mortgage from defendant and
wife to the First National Bank of Ogallala, dated July 26,
1939, recorded July 27, 1939, for a consideration of $3,300,
which was released and canceled of record Decembper 15,
1939, and a mortgage from the defendant to Federal Land
Bank, dated September 12, 1939, recorded October 27, 1939,
which was canceled and released June 18, 1941, All mort-
gages, at the time of trial, were paid and canceled.

On January 17, 1940, the plaintiff wrote defendant that
her sister, Mrs. Walker, had sold her share, and under the
terms of the agreement, that the plaintiff was entitled to a
half interest in the land, and that she wished to take $1,500
“and get out;” that the rest of the heirs need not know
about it unless the defendant told them; she never would.
She made some reference to the personal relationship be-
tween her family and the defendant and informed him that
he was “getting off cheap at $1,500. * * * T need the money.
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I want to buy an apartment house in Denver so I can be
with my kids.” She also stated that in the alternative she
would still continue with the deal.

During the progress of the trial, plaintiff asked leave to
amend her petition to offer to pay to defendant, in the ac-
counting, any sum that the court may find to be due from
the plaintiff to the defendant on account of contracts and
issues made in this case. Leave was granted. The con-
tract, contrary to its terms, was filed of record on Febru-
ary 20, 1940, by plaintiff with the register of deeds of the
county. The defendant’s cross-petition prayed for an or-
der canceling the record of the agreement, and for an or-
der quieting title in and to the real estate in him, as against
all claims of the plaintiff, her husband, Mary A. Walker
and her husband. The court dismissed plaintiff’s petition
and cause of action, and the cross-petition of the defend-
ant. Plaintiff appealed.

Plaintiff contends that the trial court erred in finding
there was insufficient evidence to sustain the allegations of
her petition; that the written contract was to the effect
that, if plaintiff did not object to confirmation and paid
her distributive share, in the partition proceedings, on the
purchase price, a resulting trust was created. Several cas-
es are cited that hold: ‘“Generally, where the purchase-
money of land is paid by one person and the conveyance is
taken in the name of another, the party taking the title is
presumed to hold the estate in trust for him who pays the
purchase price.” Batley v. Dobbins, 67 Neb. 548, 93 N. W.
687. That is to say that the plaintiff having paid her dis-
tributive share in the partition proceedings,—the $513.48,
—the same constitutes purchase-money to apply on an un-
divided one-third interest in the three quarter-sections of
land here involved. The title being taken in the name of
the defendant, under the circumstances a resulting trust
arises.

The plaintiff also cites the following authority with ref-
erence to specific performance, Bennett v. Moon, 110 Neb.
692, 194 N. W. 802, wherein this court said (p. 695) : “The
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rule of law seems to be well settled that courts of equity
will take cognizance of actions requiring the specific per-
formance of agreements concerning real property, and that
the rule applies as well to leases as to deeds. This power of
courts of equity is regarded as discretionary, yet it is lim-
ited to fixed and established equitable principles, and, un-
less exercised within these limitations, it has been adjudged
to be arbitrary and capricious. It is generally held by the
best judicial authorities that, under a proper state of facts,
the right to the remedy of specific performance is perfect,
and the court cannot, in any sense, exercise its discretion
to deny relief. * * * The formula as to judicial discretion,
therefore, is habitually used by the courts simply to indi-
cate that the cases before the court are governed, not by
legal rules, but by some well-established equitable princi-
ples.”

In applying the foregoing decisions to the instant case,
plaintiff contends she and her sister relaxed their efforts
to have the real estate sold at a higher price by not bidding
thereon, under an arrangement with the defendant, there-
by avoiding competition, and such was sufficient considera-
tion. In this connection the evidence is in conflict as to
whether the defendant was bidding for the benefit of the
sisters or to protect his own interests. It is established
that, if he bid at all for the benefit of his sisters, it was at
the time of the last sale of the land in the judge’s office.
The agreement seemed to be that those who desired to re-
tain an interest in the real estate could do so and become
a shareholder therein by paying their proportionate share
as set forth in the contract.

The plaintiff further bases the applicability of the fore-
going holdings, and contends that the evidence shows the
defendant considered the plaintiff as a part owner of the
realty on December 13, 1939, when he sent her the letter
informing her that the Federal Land Bank loan had been
received, and to meet him December 23 and settle the mat-
ter. It is true the defendant recognized plaintiff’s inter-
ests as set forth in the contract, notified her to come in
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and abide by its terms, which she did not do. The plaintiff
further contends the letter of January 17, 1940, sent by
plaintiff to the defendant, disclosed that she retained an in-
terest in the real estate and believed she had a greater in-
terest at that time on account of the withdrawal of her
sister. Our view of these circumstances, in connection
with the authorities which we deem applicable, is herein-
after set forth.

With reference to the contract, it provided that the de-
fendant was to retain title in the land in his name. He was
to secure a loan from the Federal Land Bank. The plain-
tiff was to pay her distributive share in the partition suit,
—$513.48,—to apply on a temporary loan made to the de-
fendant, the plaintiff and their sister by the First National
Bank of Ogallala. This money was paid to the defendant
and used in the purchase of the real estate, either in the
manner provided by the contract, or as he saw fit in con-
summating the transaction. The evidence, as heretofore
stated, discloses that he procured the $3,300 by using his
own money, selling the wheat to raise it, because it was
necessary that the referee be paid. This was done July 26,
1939. The contract further provided that there would be
an additional amount to be paid, necessary to consummate
the purchase, which amount would be determined after the
loan was secured from the Federal Land Bank, and the
plaintiff was to pay her proportionate share thereof. The
loan was secured, and the defendant requested that settle-
ment be made on December 23, 1939. There was no set-
tlement made. The evidence with respect thereto has been
previously stated. The contract provided further that the
defendant agrees to convey to the plaintiff an undivided
one-third interest, subject to the Federal Land Bank loan,
and upon doing so the plaintiff was to execute a power of
attorney, authorizing the defendant to have charge of the
land, collect rentals, pay taxes and instalments as they be-
came due to the Federal Land Bank. This was not done,
presumptively because there had been no conveyance made
by the defendant to the plaintiff of the undivided one-third
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interest. Then the contract provided that the interested
parties should not dispose of their respective interests in
the land except to the other parties, and thereupon plain-
tiff would accept the sum of $513.48, together with such
additional amount or amounts as may be contributed or ad-
vanced for taxes, interest, loan instalments, etc. The plain-
tiff infers that the garnishment proceedings interrupted
her in performing her part of the contract. The garnish-
ment proceedings, the legality thereof, and whether or not
the defendant should have paid the plaintiff’s distributive
share into court thereunder, while questionable, are not de-
terminative of his case. The amount which was garnisheed
was insufficient to take care of the plaintiff’s obligation,
and, even though the garnishment had not been issued, still
plaintiff would have no cause of action for specific perform-
ance of the contract or the declaration of a trust, for the
reason that she has never complied with the contract by ac-
counting to the defendant for her share of the additional
expense, due after the Federal Land Bank loan had been
consummated. On December 23, 1939, the date set for set-
tlement, she did not appear. Only her husband appeared
and raised the objection, as stated. Nothing further was
done with reference to the settlement on that date or there-
after.

On January 17, 1940, plaintiff sent the letter referred to
to defendant. There is nothing in plaintiff’s conduct that
would warrant the belief that she intended to comply with
the contract, but, rather, that she had abandoned it. Then
she wrote to Goodall’s attorney, who had charge of the gar-
nishment proceedings, that she wanted the matter straight-
ened out and the money, paid in by virtue of such proceed-
ings, returned to her “where it belongs.” This evidence
strongly indicates that she had abandoned the contract.

This action is primarily one for specific performance of
a contract. Factual situations in cases of this nature are
essentially different. Well-established law governing a sit-
uation, such as the evidence and circumstances disclose in
the instant case, is stated in Goodall v. Swartsley, 108 Neb.
753, 189 N. W. 164, as follows:
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“‘Courts of equity will not always enforce a specific per-
formance of a contract. Such applications are addressed
to the sound legal discretion of the court, and the court will
be governed, to a great extent, by the facts and merits of
‘each case” Morgan v. Hardy, 16 Neb. 427" See, also,
J. H. Melville Lumber Co. v. Welpton Lumbe'r Co., 121 Neb.
370, 236 N. W. 438.

In the case of Tate v. Krentz, 128 Neb. 68, 257 N. W. 495,
this court said:

*“It is a salutary rule that specific performance of an un-
recorded contract to purchase real estate, the price not hav-
ing been paid, is not demandable as a matter of right but -
depends on the circumstances of each particular case and
the sound discretion of a court of equity,

“Another rule of equity is that the parties to an unre-
corded contract for the sale and purchase of real estate, the
price not having been paid, may destroy the written instru-
ment itself or abandon it by parol.”

In view of the precepts and the conclusions reached on
the facts, plaintiff was not entitled to a decree for specific
performance. It follows that the suit in equity was prop-
erly dismissed. The defendant is entitled to have the title
quieted in him, as prayed for in his cross-petition.

In view of our holding, the accounting is unnecessary.
The defendant was a tenant on part of the land in 1939, and
his sister, Addie Walker, was the agent for the estate and
collected the rents for that year. While reference is made
to collection of rents in 1940, the date for settlement on the
contract was December 23, 1939, and from and after that
date the plaintiff manifested no interest in the contract, the
subject-matter thereof, the land, or what was raised on it,
and we deem further consideration of the accounting, un-
der the circumstances here presented, unnecessary.

The trial court is directed to enter judgment in accord-
ance with this opinion.

AFFIRMED IN PART AND REVERSED IN PART.



VoL. 142] JANUARY TERM, 1943 893

Fairman v. Cook

AMELIA FAIRMAN, APPELLANT, V. MERLYN J. COOK,
APPELLEE.
8 N. W. (2d) 315

FiLep FEBRUARY 26, 1943. No. 31462.

1. Appeal. In considering a motion for a directed verdict this
court must, for the purpose of a decision thereon, treat it as
an admission of the truth of all material and relevant evidence
submitted on behalf of the party against whom the motion is
directed, and said party is entitled to have every controverted
fact resolved in his favor and to have the benefit of every in-
ference that can reasonably be deduced from the facts in evi-
dence.

2. Negligence. Gross negligence, within the meaning of the stat-
ute, means negligence in a very high degree, or the absence of
even slight care in the performance of duty.

3. Evidence. Where it appears that a witness had no reasonable
time, means, distance, or opportunity to formulate a basis for
an opinion as to the speed of a car, the testimony of such wit-
ness is insufficient to sustain a finding of excessive speed in the
absence of other evidence on the subject.

4. Appeal. When all of the competent evidence, taken in its most
favorable light, is insufficient to sustain a verdict, then the case
should not be submitted to a jury.

APPEAL from the district court for Morrill county:
CLAIBOURNE G. PERRY, JUDGE. Affirmed.

F. E. Williams and Wright & Wright, for appellant.

Allen, Requartte & Wood, Bern R. Coulter and James L.
Brown, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

WENKE, J.

This action was commenced in the district court for Mor-
rill county by Amelia Fairman, mother and next friend of
Leta Bentzinger, as plaintiff, and who is appellant in this
court, against Merlyn J. Cook, as defendant, and who is
appellee in this court, wheresin she seeks to recover for Leta
Bentzinger damages for personal injuries she sustained in
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a car accident which she alleged was due to the gross neg-
ligence of the defendant while she was riding in his car.
The defendant denies that he was guilty of negligence. At
the close of plaintiff’s case and after she had rested the mo-
tion of the defendant for a directed verdict was sustained.
Plaintiff, as appellant, brings the matter here for a deter-
mination of the correctness of the ruling of the lower court.

In considering a motion for a directed verdict this court
must, for the purpose of a decision thereon, treat it as an
admission of the truth of all material and relevant evidence
submitted on behalf of the party against whom the motion
is directed, and said party is entitled to have every contro-
verted fact resolved in his favor and to have the benefit of
every inference that can reasonably be deduced from the
facts in evidence. Moncrief v. Interstate Tramsit Lines,
129 Neb. 168, 261 N. W. 163.

Applying the foregoing rule to the evidence disclosed in
the bill of exceptions and admissions in the pleadings, it
appears that Leta Bentzinger, who will be referred to here-
in as appellant and in whose behalf this action is brought,
was a fifteen-year-old girl and a student in the tenth grade
of the Bridgeport public schools. Among other subjects,
she was studying musie, and on April 19, 1941, a district
music contest was being held at Sidney, Nebraska, in which
about 30 of the music students of the Bridgeport public
schools, including appellant, were taking part and who were
to leave from the schoolhouse in Bridgeport early that
morning. The appellant, together with Dorothy Nelson,
Katherine Coleman, and Deloris Robertson, were assigned
to the car of the appellee who was the principal of the
school and who with others had volunteered his car to trans-
port the students to the music contest. These students had
been assigned to his car by a notice posted on the bulletin
board. Appellee was not teaching music nor was the ap-
pellant taking any courses under him.

When they left the schoolhouse that morning about 7:30
a. m., appellee was driving and the appellant with two of
the other girls occupied the back seat, appellant being on
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the right-hand side. When they left Bridgeport the weath-
er was slightly chilly, a moderate wind was blowing, and
there was sleet or mist in the air. A light frost quickly
formed over the windows but visibility was good, a wind-
shield wiper was working on the driver’'s side of the car,
and the roadbed was in good condition. The car proceeded
toward Sidney, Nebraska, at about 35 miles an hour. Af-
ter traveling some 10 or 11 miles from Bridgeport, the car
hit a snhowdrift in the road and thereafter appellee reduced
his speed. After they reached the junction of the Bridge-
port-Broadwater roads and headed south toward Dalton,
the snow kept getting worse and the wind more severe and
after they came onto the Dalton flats the storm had ma-
terially increased in its severity until it had reached the
proportions of a blizzard covering the glass with frost and
snow so that the occupants could only see out where the
windshield wiper was operating. )
That same morning the Schultz car left Morrill, Nebras-
ka, for the purpose of attending the same music contest at
Sidney, proceeded through Scottsbluff until they reached
the Bridgeport-Broadwater junction and turned south on
the Dalton road and continued until at' a point near Dalton
they came upon a car crosswise in the road with snowdrifts
on each side and with a car immediately opposite. At that
time they were proceeding about 25 miles an hour and
the visibility was between 25 to 40 feet. Mrs. Schultz’s
daughter, who was driving the car, upon seeing the car
some 30 to 40 feet ahead stopped the car without slipping
or skidding about one foot from the car that was crosswise
in the road. After the car stopped Mrs. Schultz immedi-
ately got out and proceeded to go back of her car approx-
imately ten feet and shortly thereafter observed appellee’s
car approaching through the storm about 25 feet from her
at what she estimated was from 20 to 30 miles an hour.
The oncoming car skidded sideways about 35 to 40 feet
from the Schultz car, then straightened out, and then skid-
ded sideways into the Schultz car breaking the end of the
bumper, the light, the pins under the front seat, knocking
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in the back of the Schultz car, and pushing it forward into
a snowbank, which was about the depth of the running
board, for a distance of about six feet. The brakes on the
Schultz car were not set. The lower front side of the right
door of the appellee’s two-door sedan was caved in about
six to eight inches shattering the front glass and leaving
a part of the bumper from the Schultz car in the car. The
appellee’s car then straightened out and traveled forward
so that when it stopped the car was even with the Schultz
car and headed the same direction. In the interim between
the Schultz car stopping and the accident, the car cross-
wise in front of the Schultz car had succeeded in getting
out and was not in front of the car at the time of the acci-
dent. Appellant herein, although admitting she could not
see out and that the speedometer of appellee’s car was not
working, estimated the speed of the car from 10 fo 15 miles
an hour and at another time at 25 miles an hour; the ap-
pellee’s answer admitted it was going 15 to 20 miles an
hour. After the accident both cars were driven to Dalton.

Under the pleadings and the evidence it appears that
the appellant was, on the day of the accident, riding in
the appellee’s car as a guest and this action comes under
the guest statute, section 39-1129, Comp. St. Supp. 1941.
Therefore, in order for the appellant to recover, she must
show that the appellee was, by a preponderance of the evi-
dence, guilty of gross negligence in the driving of his car
and the pertinent question is whether or not she has pro-
duced sufficient evidence that the matter should have been
submitted to a jury.

This court said in Morris v. Erskine, 124 Neb. 754, 248
N. W. 96: “What amounts to gross negligence in any giv-
en case must- depend upon the facts and circumstances.
What would amount to gross negligence under certain cir-
cumstances might, under different circumstances, be even
slight negligence. Ordinarily, the question of negligence,
whether slight or gross, is one of fact. If the evidence re-
specting it is in conflict and is such that ordinary minds
might draw different conclusions therefrom, then a ques-
tion of fact is presented for the jury to determine.”
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“Gross negligence, within the meaning of section 39-
1129, Comp. St. Supp. 1935 (1941), means negligence in a
very high degree, or the absence of even slight care in the
performance of a duty.” Lemon v. Hoffmark, 132 Neb.
421, 272 N. W. 214,

The appellant cites and relies upon those cases com-
mencing with Roth v. Blomquist, 117 Neb. 444, 220 N, W.
672, and including Most v. Cedar County, 126 Neb, 54, 252
N. W. 465, wherein the general rule is announced that, “It
is negligence as a matter of law for a motorist to drive an
automobile so fast on a highway at night that he cannot
stop in time to avoid a collision with an object within the
area lighted by his lamps.” And in Most v. Cedar County,
supra, we added: “And the rule applies to driving in the
daytime where vision is shortened by storms or other phys-
ical conditions.”” On principle it would appear that the
existence or presence of smoke, snow, fog, mist, blinding
headlights or other similar elements which materially im-
pair or wholly destroy visibility are not to be deemed in-
tervening causes but rather as conditions which impose up-
on the drivers of automobiles the duty to assure the safety
of the public by the exercise of a degree of care commen-
surate with such surrounding circumstances. Anderson v.
Byrd, 133 Neb. 483, 275 N. W. 825; Fischer v. Megan, 138
Neb. 420, 293 N. W. 287. However, these cases are ordi-
nary negligence cases and as we have often said the ques-
tion as to what amounts to gross negligence in any given
case must depend upon the facts and circumstances thereof.
Likewise, with reference to section 39-1193 and section 39-
11,101, Comp. St. Supp. 1941, setting forth rules of the
road in regard to the operation of cars, while any violation
thereof would be evidence of negligence, yet the question
as to what amounts to gross negligence in any given case
must depend upon the facts and circumstances thereof,

Inasmuch as the question of gross negligence depends
on the facts of each individual case, let us examine the evi-

- dence in this case. From the pleadings and the evidence
in this case the principal complaint against the appellee is
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one of speed; therefore, let us examine the record on this
subject. Taking first the evidence of Mrs. Schultz on this
matter, it shows that she was about 10 feet back of her car
when she saw appellee’s car approach through the storm
from about 25 feet away, travel the 25 feet toward her,
then pass and travel about 10 feet and hit her car, all of
which took just a moment of time during which she was in
an excited and frightened condition. This comes clearly
under the holding of this court in the case of Bergendahl
v. Rabeler, 1383 Neb, 699, 276 N. W. 673, where we held:
‘“Where it appears that a witness had no reasonable time,
means, distance, or opportunity to formulate a basis for an
opinion as to the speed of a car, the testimony of such wit-
ness is insufficient to sustain a finding of excessive speed
in the absence of other evidence on the subject.” And in
Knoche v. Pease Grain & Seed Co., 134 Neb. 130, 277 N. W.
798: “Where it appears that a witness had no opportunity
to formulate a basis for an opinion as to the speed of a mo-
tor vehicle, it is error to permit him to give an estimate.”
While the speed of an automobile is not a matter of exclu-
sive expert knowledge or skill and any one with a knowl-
edge of time and distance is a competent witness to give
an estimate, however, such estimate must be based upon a
reasonable time and opportunity to formulate a basis there-
for which, under the evidence herein, this witness did not
have,

What has been said with reference to the testimony of
Mrs. Schultz as to the speed of appellee’s car is likewise
applicable to that of appellant. Her testimony shows that
as they drove onto the Dalton flats snow and frost on the
glass and the snow blowing outside made it impossible for
her to see objects on the side of the road, that the speed-
ometer was not working, that she could not tell the speed
of the car, and that she judges the speed of cars as either
slow or fast. Yet on cross-examination she testified to a
speed of 25 miles an hour and in a deposition to a speed of
from 10 to 15 miles an hour. Clearly this witness had nei-
ther opportunity nor means to formulate any basis for an
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opinion as to the speed of the car and that her answers
were either guesses or conjectures is shown by the wide
variation in the speeds and is the very thing this rule is in-
tended to prevent; namely, the basing of a verdict on con-
jectures or speculation.

These being the only two witnesses on speed, let us ana-
lyze the remaining evidence under the rule hereinbefore an-
nounced for the purpose of determining whether the case
should have been submitted to a jury. The evidence dis-
closes that appellee was driving his car toward Dalton and
upon approaching the Schultz car he observed it at the first
opportunity and was on the lookout, for it appears from the
evidence that visibility was from 30 to 40 feet and at from
35 to 40 feet his car skidded the first time and it is a rea-
sonable inference that the skid was from the application of
the brakes. He was able to straighten out his ear and then
it skidded again and hit the Schultz car broadside moving
it forward about six feet into a snowdrift that came up to
the running board, there being no brakes set on the car.
Appellee’s car straightened out and continued forward as
far as the front of the Schultz car. It would not appear
from these facts that the appellee’s ear hit the other car
with any great speed for the road was slippery at the place
and the car neither tipped over nor skidded into the ditch,
but stayed right side up and went forward a distance of
only six feet more than the length of the other car. The
appellee’s answer admits a speed of 15 to 20 miles an hour,
however, this was considerably less than the admitted speed
of the Schultz car which was 25 miles an hour, yet it
stopped in time to avoid hitting the car ahead, but it nei-
ther slid nor skidded. While appellee either knew or should
have known of the slippery condition of the highway, yet
traveling at a speed slower than another car that was able
to stop at the same place within the same distance, but be-
cause of slipping he was not able to do so is undoubtedly
evidence of negligence, but clearly insufficient to sustain a
charge of gross negligence. As a matter of fact, under the
law of the guest statute, we are satisfied that it would have
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been error to have submitted the question of his gross neg-
ligence to a jury, for a verdict based thereon could not have
been sustained.

We have not overlooked the principle of law that, where
different minds might reasonably draw different conclu-
sions as to the appellee’s negligence, the matter should then
be submitted to a jury, but as herein stated where the evi-
dence in its most favorable light would not amount to gross
negligence then the matter should not be submitted to the
jury and we find that the sustaining of the motion for a
directed verdict by the lower court was right.

: AFFIRMED.
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sedeas bonds and sureties thereon, up to the time when
appeal to the supreme court is made complete. Fisher
v. Keeler . e aeeean e
Where the record for review shows that a mere error in
an instruction did not prejudice the party aggrieved by

. the verdict, the error is not reversible. DeBus v. Amen

10.

On appeal from judgment of the district court reversing
order of county court, the order of the county court must
be examined to ascertain whether or not there is the
finality which will permit appeal. In re Estate of Vetter
Where a certain theory as to the measure of damages is
relied upon by the parties in the trial court as the prop-
er one, it will be adhered to on appeal whether it is cor-
rect or not. Welch v. Reeves.........co.cooiiiiiiinieeeiiaaeees
Where plaintiffs did not plead interest as an element of
their damages, the trial court did not include interest
as an element of damages in instructions to the jury and
plaintiffs made no objections to instructions by meotion
for a new trial, and did not cross-appeal, the supreme
court on defendants’ appeal could not consider interest
as an element of damages in determining the correctness
of a remittitur order. Welch v. Reeves........ccoeeeveeeeceeee.
Alleged error of court in refusing to allow witness to
answer a question cannot be relied on unless offer to
prove the facts sought to be elicited is made or questions
themselves clearly indicate the materiality of the an-
swers sought. Gormley v. Peoples Cab...........c..coocooeveieee
Generally, one may not voluntarily accept payment of
that part of a judgment in his favor and afterwards
prosecute an appeal or error from the part which is
against him. Hoesly v. Department of Roads and Irri-
gation ..... cemreermenen e eeeeree e

An exception to general rule that one may not voluntar-
ily accept payment of that part of a judgment in his fa-
vor and afterwards prosecute appeal or error from the
part which is against him exists where right to benefit is
absolute and cannot possibly be affected by reversal.
Hoesly v. Department of Roads and Irrigation................
Where there is a possibility that appeal or error may
lead to result showing that party was not entitled to
what was received under judgment appealed from, right
of appeal or to prosecute error is defeated. Hoesly v.
Department of Roads and Irrigation........... .o
In action to replevin property claimed unlawfully dis-
trained for personal taxes, if there is no evidence of
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11.

12,

13.

14.

15.

16.

17.

value of the property taken but no point is made thereof
in the trial court, it will be presumed on appeal that the
case was tried on the theory that the property was worth
more than the amount of the taxes, and judgment for
defendant will not be reversed on ground that it might
have been less. Landis Machine Co. v. Omaha Mer-
Chants TranSFer CoOu.....ooo e
If judgment in replevin action is not in proper alterna-
tive form, a new trial will not be granted, but the judg-
ment will be reversed and cause remanded with direc-
tions to render a proper judgment upon the verdict.
Landis Machine Co. v. Omaha Merchants Transfer Co.
The instructions of the trial court are the law of the
case, even though they erroneously state the law itself,
and where a verdict cannot be sustained under the in-
structions given, it must be set aside even though the
evidence discloses a basis for the verdict under proper
instructions. McClelland v. Interstate Transit Lines....
Where trial court wrongfully withdraws part of charges
of negligence from the consideration of the jury and
those submitted, standing alone, will not support a ver-
dict, judgment will be reversed and cause remanded for
new trial. McClelland v. Interstate Transit Lines........
In reviewing a directed verdict or discharge of jury and
rendition of judgment by trial court, the supreme court
will consider as conclusively established every fact which
the evidence proves or tends to establish, and if from the
entire evidence thus construed different minds might rea-
sonably draw different conclusions, it will be deemed
error on part of trial court to have directed a verdict or
rendered such judgment. First Nat, Bank v. McFer-
TN ... e asetre et eiere ettt et te s e enrenea 617,
The judges of the supreme court, as well as trial juries,
in their respective spheres must determine questions of
disputed facts exclusively from the record of the evi-
dence adduced at the trial. McCarthy v. Pfost..............
Although findings of district court on evidence are not
binding on appellate court in an equity action, the result
of observations as reflected in the findings should not be
considered lightly. Fisher v. Keeler...oooooooeeoeooene.
While the law requires appellate court, in detérmining
an appeal in equity action involving questions of fact,
to reach an independent conclusion without reference to
findings of district court, the appellate court will, in de-
termining the weight of the evidence, where there is ir-
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18,

19.

20.

21.

22,
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reconcilable conflict therein, consider the fact that trial
court observed witnesses and their manner of testifying.
Fisher v. Keeler......eeoeeeeeeeeencecs
Where the gravamen is negligence, and c1rcumstances
are controverted, in that reasonable minds might draw
different conclusions, in an analysis of the circum-
stances, the question is one for the jury and verdict will
not be set aside unless clearly wrong. James v. Krebek
The use of the word “testimony” instead of “evidence”
in an instruction, where both oral evidence and physical
facts and circumstances are defensively interposed, is
not prejudicial where it is clear from all the instrue-
tions that it was intended that such physical facts should
also be considered by the jury. Roberts v. Carlson........
In a case where a verdict is dependent upon a prepon-
derance of the evidence the trial court should instruct
the jury thereon, but a party who fails to call attention
to a failure so to do and to request an instruction there-
on may not afterwards be allowed to subject the parties
to costs and vexation of another trial. Langdon v. Loup
River Public Power DiStrict.........oocooovemvmevieiieeeieieiecneeee
Where sole question on appeal is whether plaintiff, who
recovered for damages sustained in automobile collision,
was guilty of contributory negligence to such a degree
that she could not recover, testimony most favorable to
plaintiff would be accepted as true. Anderbery v. Katz
In considering a motion for directed verdict, the su-
preme court must treat the motion as an admission of
truth of all material and relevant evidence submitted on
behalf of the party against whom motion is directed, and
the party against whom a motion for directed verdict is
made is entitled to have every controverted fact resolved
in his favor and to have the benefit of every inference
that can reasonably be deduced from the evidence. Fair-
man v. Cook

Attorney and Client.

1.

An attorney at law standing in a fiduciary relationship
with an estate of a deceased person or the heirs of the
estate may not properly represent interests adverse to
his relationship with the estate or the heirs. Zimmer
Ve GUATUNASEMooeoeeeeeeeeeeeeeeeeeeeeeee e
It is the duty of an attorney at the tlme of retainer to
disclose to the client all circumstances of his relations to
the parties, and any interest in or connection with the
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controversy, which might influence the client in the selec-
tion of counsel. Zimmer v. Gudmundsen...............cccoeueueee 260
3. It is unprofessional for an attorney to represent con-
flicting interests, except by express consent of all con-
cerned after a full disclosure of the facts, and an attor-
ney is deemed to represent conflicting interests when, in
behalf of one client, it is his duty to contend for that
which duty to another client requires him to oppose.
Zimmer V. GUAMURASON....eeeoneoeeeeeniiieeeeeeeeeeeaeeeee 260
4. The obligation of an attorney to represent a client with
undivided fidelity, and not to divulge client’s secrets or
confidences, forbids also the subsequent acceptance of re-
tainers or employment from others in matters adversely
affecting any interest of his client with respect to which
confidence has been reposed. Zimmer v. Gudmundsen.... 260
5. An attorney, after receiving a client’s confidence, may
not enter the service of others whose interests are ad-
verse to such client and those in privity with him, in the
same subject-matter to which the confidence relates, or
in matters so closely allied thereto as to be, in effect, a
part thereof. Zimmer v. Gudmundsen.............ccoceueeenn... 260
6. An attorney owes to his client an undivided allegiance,
and after he has been retained by, and received the con-
fidence of, a client, he cannot, without free and intelli-
gent consent of his client, given after full knowledge of
all the facts and circumstances, act both for his client
and for one whose interest is adverse to or conflicting
with that of his client in the same general matter, how-
ever slight such interest may be, irrespective of the at-
torney’s intention and motive. Zimmer v. Gudmundsen 260
7. Where an attorney at law assumes a confidential rela-
tionship, the party to whom he assumes such relation-
ship has the right to believe and rely upon and be gov-
erned by the representations and conduct of such attor-
ney. Zimmer v. GUAMURASENn.........ccooeeeooocoeieeeenn. 260
8. In attorney’s action against former client to recover
compensation for services performed, evidence estab-
lished that client had orally directed attorney to per-
form services involving client’s interest in a decedent’s
estate and that a fair fee for the services was to have
been agreed upon at a future time and justified verdict
of $1,575. McCarthy v. Pfost 667
9. The legal existence of the Nebraska State Bar Associa-
tion could not be collaterally attacked in an action for
disbarment, State, ex rel. Nebraska State Bar Ass’n,
Vo METTeMaeo e 780
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10.

11,
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Power exists in the judicial department of government
to formulate and approve procedure for the bringing of
lawyers to account for professional misconduct. State,
ex rel. Nebraska State Bar Ass’n, v. Merten...................
‘Where misconduct of an attorney has been practically
continuous and there is no evidence of reformation or

- change of conduct, disbarment will not be barred by

lapse of time as to any of such misconduct. State, ex
rel. Nebraska State Bar Ass'n, v. Merten

Automobiles.

1.

A motorist is guilty of actionable negligence and liable
for resulting damages where he drives into center of the
intersection of city streets without slackening his ex-
cessive speed or changing his course and runs violently
into another automobile of another motorist who has the
right of way and who is free from negligence. DeBus
v, Amen
In an action to recover damages for personal injuries
in an automobile collision, wherein evidence was con-
flicting, issues of negligence, contributory negligence
and proximate cause were for the jury. DeBus v. Amen
The rule that a motorist having the right of way in a
public street is not required to anticipate pedestrians
crossing the street between intersections in violation of
a city ordinance does not apply to a motorist approach-
ing a crosswalk on the wrong side of the street. Ban-
CPOFt V. KTlOoooooooeeecee e
In action against the owner of a motor truck, which col-
lided with a pedestrian on a crosswalk at the intersec-
tion of public streets, to recover damages for personal in-
juries, evidence held sufficient to sustain a verdict in fa-
vor of plaintiff on the issues of negligence and proximate
cause. DBancroft v. Kite...
The family purpose doctrme is not a restatement of the
rules of principal and agent or master and servant, but
is a development from those principles. Jennings v.
Campbell ..o een
The family purpose doctrlne is based upon public policy
and is in the nature of an exception to rule that master
or principal is not liable for negligence of servant or
agent, unless in driving he is pursuing an employment
or agency for the owner. Jennings v. Campbell........ ..
The family purpose rule does not require a plaintiff to
be able to prove that driver of family purpose automo-
bile had authority of the owner to drive the automobile
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10.

11,

13.

at the time and place of the accident. Jemnings wv.
CaAMPBELL ..ot en s as
Where father forbade son to drive family automobile,
but on discovering son had driven to schoolhouse direct-
ed him to drive home, and son drove from schoolhouse
on a pleasure trip not specifically authorized, during
which fatal accident occurred, family purpose doctrine
was not rendered inapplicable on ground that automo-
bile was taken surreptitiously or in violation of orders.
Jemnings v. Campbell ..o

Where testimony that driver of family purpose automo-
bile did not have permission to use it is undisputed by
other parol testimony, jury may test credibility of wit-
nesses by their self-interest and weigh that testimony
against facts from which permission to drive may be
inferred. Jemnings v. Campbell ..o
In action for death of pedestrian when he was struck by
automobile allegedly going out of control after striking
truck wheel in intersecting streets, evidence was suffi-
cient to take case to jury on truck owner’s negligence in
leaving tractor in the street at night without warning
signals, removing a wheel of the same color as the high-
way from the truck and leaving wheel in the street in
line of public travel, and leaving the wheel in the street
at night without warning. Grantham v. Watson Bros.
TramsPortation €O oo oo
A guest in automobile is chargeable with contributory
negligence for failure to exercise ordinary care to warn
driver of approaching danger of which guest has knowl-
edge, unless to a reasonably careful, cautious and pru-
dent person it appears that the warning would be of no
avail, or that the driver observed or should have observed
the danger as well as the guest. Fulcher v. Ike..............
A guest in automobile having knowledge of approaching
danger is chargeable with contributory negligence for
failure to exercise ordinary care to protest to host if
there is time and opportunity, unless it reasonably ap-
pears thatl such protest would go unheeded or would be
of no avail. Fulcher v. Ile......c.ocooeeeeiiiee.
The general rule making it negligence as a matter of
law for a motorist to drive an automobile so fast on a
highway at night that he cannot stop in time to avoid
a collision with an object within the area lighted by the
lamps on the automobile, should embrace in the excep-
tions all situations wherein reasonable minds may differ
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on the question of whether or not the motorist exercised

the care, caution and prudence required of a reasonably

careful person under the circumstances. Fulcher v. Ike 418
14. Users of highways are required to exercise reasonable

care, and what is reasonable care must be determined by

the peculiar facts and circumstances. McClelland v. In-

terstate TTanstt LANeS..........ocooooeeioiiioieeeeeeeeeeaene 439
15. Certificates of convenience and necessity issued by the

Nebraska state railway commission to a common carrier

by motor vehicle under the “grandfather” clause of the

motor carrier act determine the operations of the car-

rier prior to the critical dates of the act. Kassebaum

v. Nebraska State Railway Commisston.........cococeeeeeen.... 645
16. In a proceeding to determine whether a common carrier

by motor vehicle under the “grandfather” clause of the

motor carrier act is operating within terms of his cer-

tificate, the state railway commission cannot go behind

the certificate and show that the carrier’s operations,

prior to the critical period, were different from those

set out in his certificate. Kassebaum v. Nebraska State

Railway COMMISSTON . oemoeemeeiaieieeeeieieeeeeeeeee e 645
17. The state railway commission cannot classify common

carriers by motor vehicle as regular and irregular route

carriers, and cannot establish a formula of elements

that determine to which classification a common carrier

belongs, nor test the operations of a carrier according to

such classification, but such carrier’s operations must

be tested by terms of his certificate. Kassebaum v. Ne-

braska State Railway CommisSion..............cccoommoeceeeeeeee. 645
18. The state railway commission is granted the power and

directed, in issuing certificates, to specify the services

that may be rendered by a common carrier by motor

vehicles, and either the routes over which the fixed ter-

mini, if any, between which and the intermediate and

off route points, if any, at which such carrier is author-

ized to operate, or in case of operations not over speci-

fied routes or between fixed termini, the territory with-

in which such carrier is authorized to operate. Kasse-

baum v. Nebraska State Railway Commission.................... 645
19. A certificate defining only the territory within which

a common carrier by motor vehicle is authorized to op-

erate is broader in scope than a certificate which is re-

stricted to specified routes over which, the fixed termini

between which, and intermediate and off route points

at which a carrier is authorized to operate. Kassebaum

v. Nebraska State Railway Commission......oumnueeeeeenn. 645
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20.

21,

22.

23.

24.

Where a common carrier by motor vehicle holds a certif-
jcate limited only as to territory in which he is to oper-
ate his certificate authorizes him to carry all of the au-
thorized commodities tendered him within the author-
ized territory. Kassebaum v. Nebraska State Railway
COMAISSTOM, —eeeeeeeeeeeeeeeeeeeeeeermeenem e eacamsasanseames s s e s e sraman s e m o emnenn
Where certificate of convenience and necessity granted
to a common carrier by motor vehicle under the “grand-
father” clause of the motor carrier act authorized car-
rier to operate “irregular routes from within a 25-mile
radius of Hebron, to and from Omaha and vicinity and
Lincoln and vicinity” a requirement of state railway
commission that such carrier could not make regular
trips was not a reasonable requirement which the com-
mission may attach. Kasseboum v. Nebraske State
Railway COMMASSTON. ....eeceeneeeeeeaemeneemsiscecrcnsennssran st
If needs of commerce require that freight be moved on
certain days of each week by common carrier by motor
vehicle, the regulations of the state railway commission
should aid-and not retard the movement. Kassebaum v.
Nebraska State Railway CommisSsion.........eooooieeacccs
The term “irregular routes” within certificate of con-
venience and necessity granted to a common carrier by
motor vehicle under the “grandfather” clause of the mo-
tor vehicle aet to operate over “irregular routes from
within a 25-mile radius of Hebron to and from Omaha
and vicinity and Lincoln and vicinity” means the carrier

909

645

645

645

may follow those routes from the point of origin of a ’

shipment to destination within territorial limits, which
may be adequate, economical and efficient in movement
of the commerce which he hauls, and within those limits
carrier may follow the route of his choice, repeating
trips over the same route if shipment which he hauls
justifies it. Kassebaum v. Nebraska State Railway
ClOMIMISSEON ereeeeeeeemereeaeeeeeeae e eeeaaseenseaeemeesaceesmssmansneass s aeenesnsn
The term “irregular routes” within certificate of con-
venience and necessity granted to a common carrier by
motor vehicle under the “grandfather” clause of the mo-
tor carrier act to operate over “irregular routes from
within a 25-mile radius of Hebron to and from Omaha
and vicinity and Lincoln and vicinity” does not require
that a carrier move his shipments at irregular times but
carrier may move his shipment as the needs of com-
merce require. Kassebaum v. Nebraska State Railway
COTUIMISSTON «o.eoecveereeeeeeaeereesereeseenesssemeananssesesaeasseseasenanmamsnneas

645
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25.

26.

27.

28.

30.

31.
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Where two automobiles approach an intersection from
opposing directions at lawful rates of speed at approxi-
malely same time, the right of way to which is not oth-
erwise controlled by statute or ordinance, the automo-
mobile to the right has the right of way in the intersec-
tion. Crandall v. Ladd..........ocooooooooooooooo
In action by widow for her own benefit to recover for
pecuniary injury which she suffered by reason of the
death of her husband in automobile collision, her own
negligence contributing to the death should be submit-
ted to the jury. Crandall v. Ladd.......oooooovoreeo
The negligence of husband, while driving automobile
with his wife as a guest, may not be imputable to her,
but she may be responsible for the consequences of her
own negligence in failing to warn husband of known
approaching danger and to protest for her own safety
against his recklessness. Crandall v. Ladd........ ...
Allegation of, answer that plaintiff so suddenly reduced
speed of automobile as to confront defendant with an
emergency raised a material issue as to plaintiffi’s neg-
ligence, imposing burden on defendant to sustain alle-
gation by a preponderance of evidence. Fanders v.
DaVISON....ooiieie e
“Gross negligence,” within automobile guest statute,
means negligence in a very high degree or the absence
of even slight care in the performance of a duty. James
Vo Krebek e

Automobile guest suing host for personal injuries has
burden of proving by preponderance of evidence that
host was guilty of gross negligence. James v. Krebek....
A motorist approaching a highway intersection must
look to the right and left for approaching vehicles, and
whether he has done his full duty in that regard may
be a question of law where undisputed evidence or phys-
ical facts control, but otherwise it is ordinarily one of
fact for the jury. Roberts v. Carlson............._____
Where two motorists approach a highway intersection
at the same time, the motorist approaching from the
right has the right of way and may ordinarily proceed
to cross the intersection, but if to an ordinarily prudent
person in motorist’s position to proceed would result in
a collision, motorist should exercise ordinary care to
prevent a collision, even to waiving his right of way.
Roberts v. Carlson :
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33.

Automobile driver who skidded into standing automo-
bile in a blizzard, and who was traveling at a speed slow-
er than another automobile that was able to stop at the
same place within same distance, was not guilty of gross
negligence within the meaning of the guest statute, and
trial court properly granted motion for directed verdict.
Fairman v. COOK.oocooooeeeiiiceeeeecee e

Bankruptcy.

1.

Bankruptey court may authorize a mortgagee to fore-
close in a state court a mortgage on real estate of bank-
rupt mortgagor. Prebyl v. Prudential Ins. Co................
A debt secured by a mortgage on real property is not
canceled by discharge of mortgagor in bankruptey. Pre-
byl v. Prudential Ins. Co......occoonreereeene e eaa e e anaan

Bills and Notes.

1.

Where an instrument containing the words “I promise
to pay” is signed by two or more persons, they are
deemed to be jointly and severally liable thereon. Fed-
eral Farm Mtg. Corporation v. Adams. _......cceorennnns
If an obligation is joint and several, plaintiff may treat
the contract as joint and join all of the obligors, or he
may treat it as a several obligation and bring his action
against each separately, even though their interest is
joint. Federal Farm Mtg. Corporation v. Adams............
Usually there is sufficient consideration for promissory
note if there is any benefit, profit or advantage to the
promisor, or any loss, detriment or inconvenience to the
promisee. In re Estate of TYRGM ..o
Term “execution” as employed in respect to promissory
notes means both the signing and delivery of the bill or
note, and mere signing is insufficient. In re Estate of
TYRGNL <eneeeoeeemeeeeeeeeme s eeeeeesueemamsecammenssemsem s s et nar s e s s snnns
Every negotiable instrument is deemed prima facie to
have been issued for a valuable consideration, and every
person whose signature appears thereon to have become
a party thereto for value. In re Estate of Tynan.......
“Value” as employed in respect to promissory notes
means any consideration sufficient to support a simple
contract, and an antecedent or preexisting debt consti-
tutes value and is deemed such whether the instrument
is payable on demand or at a future time. In re Estate
OF TYTAT e e cccse e ssneenenm s en s nesenen
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Brokers.
1.

INDEX [142 NEB.

In action for breach of agency contract to negotiate a
lease, measure of recovery by agent is compensation he
would have earned had the contract not been breached,
and the action may be on contract or in damages for
breach. Calkins v. Yechowt....oooooooveeeeeeooee
A landowner, having entered into an agency agreement
with licensed real estate broker for leasing of his prem-
ises, could not secretly lease premises himself, and there-
by terminate the broker’s right to effect a lease, and by
remaining silent permit the broker to expend further
time and effort in attempting to obtain a lease, and es-
cape liability for commissions under agency agreement.
Calkins v. Yechout.................... et et

Burglary.

1.

2.

Evidence sustained conviction of breaking and entering
a barn with intent to steal. Rains v. State.....ooooooe........
Evidence held sufficient to sustain conviction of break-
ing and entering a filling station with intent to steal.
Walls V. StAEO...cooooiooieeeeeeeeeeeeeeeeeeee

Charities. )
Where foreign corporations and an unincorporated foreign

association took real estate under will and entered into
contract with heir at law to dismiss an action to con-
strue the will and pay heir for quitclaim deed and the
heir agreed to claim only the bequest and devise given
to him under the will, the will having been admitted to
probate and decree of distribution to be made in con-
formity with the will, foreign corporations and unincor-
porated foreign association became vested with sufficient
title to real estate to convey valid title to bona fide pur-
chaser, and were not exempt from payment of inherit-
ance tax, nor from acquiring interest in real estate in
such manner. In re Estate of Sautter.........ooooooneoeeeenei...

Constitutional Law.

1.

The habitual criminal law permitting imposition of a
heavier sentence upon conviction of a felony upon proof
of two prior felony convictions and sentences therefor is
not violative of the state and federal Constitutions.
RBains V. SCAT€..c.oooooooooeeeeeeeeeeeeeeeeeeeeeeee
Courts are not to speculate upon reasons that prompted
the legislature to indefinitely postpone bill proposing
amendment to statute under which ordinance was enact-

788

788

284

748

284



142 NEB.] INDEX 913

ed nor to construe the ordinance in light of proposed
amendment to the state law. Village of Axtell v. Ne-
braska Hardware Mutual Ins. Co...cooveeeeeeeneiieeiiaiiaiaeenne 657
8. In the absence of legislative definition, the meaning of
doing business as used in an ordinance is a matter for
judicial determination to be made primarily upon the
particular facts and circumstances of each case. Village
of Auxtell v. Nebraska Hardware Mutual Ins. Co............. 657
4. The legislature cannot properly waive the statute of lim-
itations in a case where it has become a bar to the com-
mencement of suit against state, unless constitutional
provisions requiring uniformity as to class and prohib-
iting the granting of special privileges are satisfied.
Bordy v. SEOEe.....ooooooeoeoeeeeeeeeeeeee e 714
5. The legislature may not create liability on part of state
as to a part of a class and waiver of immunity of state
from liability must be in form of a statute operating
uniformly on all within the class. Bordy v. State............ 714
6. The attempt of legislature to create liability on part of
state for fraud by its officers or agents is ineffectual
where it appears that such liability is created only for a
favored few of a class. Bordy v. State... ......ocooooiiiiie.. 714
7. The provision of the Constitution prohibiting the taking
or damaging of private property for public use without
just compensation therefor is self-executing and no
waiver of the immunity of the state from suit is re-
quired to bring action thereunder. Bordy v. State........ 714

Contracts.

1. The general rule is that, in the absence of anything to
indicate a contrary intention, instruments executed at
the same time, by the same parties, for the same pur-
pose, and in the course of the same transaction, are, in
the eye of the law, one instrument, and will be read and
construed together as if they were as much one in form
as they are in substance. Blum v. Poppenhagen............ b

2. Language used in a contract prepared by one of the
parties thereto, which is susceptible to more than one
construction, should receive such construction as the
party preparing it at the time supposed the other party
would give to it, or such construction as the other par-
ty would be justified in giving to it. Blum v. Poppen-

basis of a cause of action, it is the duty of the court to
give to the words used in the correspondence their or-
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dinary and popularly accepted meaning in the absence
of explanation or qualification. O’Shea v. Smith...........
A valid contract in writing may be made by correspond-
ence, and it is not necessary that there shall be a single
paper signed by the parties containing all of the condi-
tions of the contract. O’Shea v. Smith.....cocooiiiininnne.
A written contract is sufficiently made if all of the ele-
ments of a valid and binding contract are contained in
correspondence passing between the parties. O’Shea v.
SMUTER ettt e e n e e ana st aeas
Where a contractual relation exists by virtue of a writ-
ten contract expressed in clear and unambiguous lan-
guage, the court will not look further to construe it.
Smith v. United States Fidelity & Guaranty Co............
A preponderance of evidence sufficient to justify refor-
mation of a contract in writing on ground of mutual mis-
take requires clear, convincing and satisfactory proof
and must establish that mutual mistake involved is com-
mon to both parties, each laboring under the same mis-
conception. Smith v. United States Fidelity & Guar-

Corporations.

1.

Counties.
1.

A foreign corporation which complies with the statute
becomes a body corporate of the state, and, while such
corporation may become a domestic corporation in many
respects and treated as such for local purposes, in other
respects it retains the character of a foreign corporation
and its status within the state is not equivalent to that
which it would have had, were it created a separate cor-
poration therein. In re Estate of Sautter.. ...
The domestication of a foreign corporation is nothing
more than extension to it of the privilege of license as a
foreign corporation to do business in the state and its
susceptibility to service within the contemplation of stat-
ute. In re Estate of Sautter..................

The statutory provisions authorizing the board of county
commissioners to pay the premiums on bonds of officers
and employees designated therein, which have been ap-
proved by the board, are mandatory in character and
create a binding obligation against the county. Douglas
County v. Belilz. ..ottt een
A county commissioner acts quasi judicially in passing
upon claims against the county whenever he is required
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Courts.

1.

to determine questions of fact and exercise his best judg-
ment and diseretion upon the evidence before him, Allen
Vo MALLCT oo emmneen
Members of a county board are not ordinarily liable to
individuals for their official acts, unless they wilfully or
negligently caused damage. Allen v. Miller..................
Statutes imposing liability upon members of a county
board for acts in connection with their official business
are in derogation of the common law and are to be strict-
ly construed. Allen v. Miller...........ooooooceecoeeeeeeeaes
Where township organization has been adopted in a
county and the county divided into supervisor districts,
and after a state and federal census it appears from a
general election that the inhabitants have become un-
equal in number, the statute providing that the county
supervisor districts may be changed after each state and
federal census imposes a mandatory duty on the board
to redistrict the county into districts and as nearly as
possible with regular boundary lines and each district to
contain as nearly as possible the same number of inhab-
itants as any other district. State, ex rel. Rowe, w.
Emanuel......coooeoreoome . U U UU
The obligation to do justice rests upon all persons, nat-
ural or artificial, and if a county obtains money or prop-
erty of others without authority, the law, independently
of statute, will compel restitution or compensation.
City of Grand Island v. Willis.......ooooooooeeooooooo
Contract between county and auditor whereby auditor
agreed to make a thorough and complete investigation
and verification of all matters pertaining to records of
county officials, as requested by grand jury, or attorney
general, and report, was not void on ground that ser-
vices were required to be performed by law by either
state auditor or county comptroller. Campbell v. Doug-
1as COURBY oo
County was liable for reasonable value of services ren-
dered by auditor under contract between auditor and
county whereby auditor agreed to make a thorough and
complete investigation and verification of all matters
pertaining to records of officials of county as requested
by grand jury or attorney general, and make report.
Campbell v, Douglas County

The county court has exclusive and original jurisdiction
to fix, determine and assess inheritance taxes and to pro-
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rate the same proportionately to the taxable interests of
the heirs at law, legatees, devisees or beneficiaries. In
re Estate of Sautter. eeeeemtetreesmesinasenseenreasaeereaarseraninns
The jurisdiction of the district court is general, original
and appellate in all matters civil and criminal, except
as otherwise provided by law. Fisher v. Keeler.........
A district court acquires jurisdiction of an appeal from
an order in a probate proceeding if within 40 days from
date of order a transcript thereof and of the proceedings
relative to it is filed with the clerk of the district court,
and if within 30 days from the date of such order the
bond upon appeal, required by statute, has been executed
and filed. In re Estate of Jurgensmeier..........cooomeeeeee,
A county court has exclusive jurisdiction of the probate
of wills and the administration of estates. Zimmer v.
GUAMUTASCIL ettt eanse e e
Nebraska courts are without jurisdiction over subject-
matter in an action in ejectment when the real estate
involved is not a part of the Nebraska domain. First
Nat. Bank v. MeFerrit.....ccoooenmeeeeeeeieeiieeeceeeeeceeaee 617,
A county court has original and exclusive jurisdiction
of all guardianship matters, including appointment of
guardian and final settlement of accounts of such guard-
jan. Olsen V. MaT8 e
It has not been error to permit evidence of an award of
appraisers in condemnation to be submitted to the jury
on appeal to the district court from such award. Lang-
don v. Loup River Public Power District........ccovececeunen.
Henceforth it shall not be proper to permit evidence of
an award of appraisers in condemnation to be submitted
to the jury on appeal to the district court from such
award and the proper and approved practice shall be,
for the purpose of preserving the right of the landowner
to interest, for the court, after verdict, to compute and
add the interest to the judgment in those cases where
the verdict exceeds the award of the appraisers. Lang-
don v. Loup River Public Power District....................

Criminal Law.

1. Where there was no showing that accused could not

properly prepare his defense prior to the time set for
trial, denial of continuance of case was not prejudicial
error. Bassinger v. State ..o
Photographs of scene of murder, showing body of de-
ceased, are admissible if they tend to throw light on or
illustrate any controverted issue. Bassinger v. State....
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=

10.

11.

Where an article of clothing was shown to have been
worn by accused before and after murder was commit-
ted, and expert testified that there were blood spots on
the clothing, but on cross-examination admitted he did
not know whether the spots were human blood or when
the blood got there, admission of the clothing with indi-
cations of removal of spots was not prejudicial- error.
Bassinger v. State. ...
Where evidence established that murder was committed
by using a hammer, admission of hammer handle which
was found at scene of the crime and was identified as
handle from hammer in possession of accused prior to
the murder was not error because of the fact that the
handle was not found until some time after the crime
had been committed. Bassinger v. State. ........cccooeeeee.
In a criminal case where there is no satisfactory show-
ing that the accused could not have a fair trial in the
county where the crime was committed, it was not preju-
dicial error to deny a change of venue. Bassinger v.
SEOULE et et e e ae e e n e e e meeee e
Under the statute, conviction for murder in the first de-
gree was required to be affirmed where examination of
entire cause disclosed that no substantial miscarriage of
justice occurred, and that there was no prejudicial er-
ror. Bassinger V. SEOLe......cocomeeeeeeeeeeeeeeeeeeee e
In order to review alleged errors occurring during the
trial of a criminal case, such errors must be pointed out
to the trial court in the motion for new trial and a rul-
ing obtained thereon. Luster v. State........oooivceee...
Alleged errors not brought to the attention of the trial
court in motion for new trial will not be considered on
appeal. Luster v. State.......oooooioiiieeeeeeeeeaee
Where the evidence in a criminal case is acutely con-
flicting and from its consideration different minds may
reasonably arrive at different conclusions, the weight to
be given thereto is a question for the jury. Luster v.
N1 277 2 ST
The supreme court will not interfere with a conviction
based on conflicting evidence unless it is insufficient as
a matter of law. Luster v. State.......cccooeevveoooeeieaii.
A judgment or sentence of a court of record in a crim-
inal case is supported by the usual presumption of valid-
ity and regularity, and failure to specify the offense for
which defendant was convicted will not make a certified
copy of the judgment inadmissible in prosecution where
the habitual criminal law is operative. Rains v. State....
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In absence of evidence to the contrary, it will be pre-
sumed that the provisions of statute with reference to
the commitment of convicted persons who have been sen-
tenced have been properly performed by the officers
charged with so doing. Rains v. State........oooooveevveieeeee...
When an offense is not designated by the statute which
creates it, either as a felony or misdemeanor, but its
punishment is prescribed, the character of the offense is
determined by the maximum punishment which the stat-
ute authorizes. Rains v. Stabe.......oooooiimoeeiioeeeeeeeeee
The habitual criminal law does not set out a distinct
crime, but provides that the repetition of criminal con-
duct aggravates the guilt and justifies heavier penalties.
Rains v, SUte...ccccooioieeeee et
Allowance of amendment to information charging sod-
omy by changing date of commission of offense to earlier
date within limitation period was not error prejudicial
to defendant. Sledge v. State.......................

It is not prejudicially erroneous to allow an amendment
to an information where there is a variance between the
information and the proof as to a matter of description,
where it would have been proper to submit the case to
a jury without amendment notwithstanding the variance.
Sledge v. State. e eerreeoeaeaeameatieesateenomeaneeenneesannnes
Whoever aids, abets or procures another to commit any
offense may be prosecuted and punished as if he were
the principal offender. Sledge v. State............................

Damages.

Death.

In an action to recover damages for causing a collision

between motor vehicles in an intersection of streets, evi-
dence held sufficient to support a verdict for $2,500 in
favor of plaintiff. DeBus v. AMeN..oeiioiiieeeaaaaee.

In death action, where evidence was sufficient to take
plaintiff’s case to jury, trial court erred in directing
nonsuit for a defendant. Grantham v. Watson Bros.
Transportation Co e meatememe e e eet e nn e e e neeneeeen
Where there is evidence tending to show contributory
negligence, such question should be submitted to jury.
Nichols v. Havlat.................
A presumption of death arises from the continued and
unexplained absence of a person from his home or place
of residence for seven years, where nothing has been
heard from or concerning him during that time by those
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who, were he living, would naturally hear from him.
Banks v. Metropolitan Life Ins. Couooeovreeineciieiieee
Where a person has been away from his home for a
period of seven years, his absence is unexplained and
nothing has been heard from or concerning him during
that time by those who, were he living, would naturally
hear from him, proof of diligent search and inquiry is
not required to establish the presumption of death.
Banks v. Metropolitan Life Ins. Couooooimviioreiiiiiianne
Whether a presumption of death arises from seven
vears’ continued absence from one’s usual place of resi-

919

823

dence depends upon the facts and circumstances of each |

case. Banks v. Metropolitan Life Ins. Couceveeceeerneceeeee
Where there is an unexplained disappearance of a per-
son, there is a presumption that life continues for the
first seven years, after which a presumption of death
arises. Banks v. Metropolitan Life Ins. Co..coooocoeveeieis.
The presumptions of life and death are in the nature of
conclusions of ultimate fact which the law makes when
a jury find that certain elemental facts exist. Banks v.
Metropolitan Life Ins. Co... oot
The presumptions of life or death are rebuttable. Banks
v. Metropolitan Life Ins. CoOueeeeeeeeiiieieeeeeeee
The burden of overcoming the presumption of life or
death rests upon the one asserting a contrary conclusion
to be true. Banks v. Metropolitan Life Ins. Co

Descent and Distribution.

1.

Divorce.
1.

The administrator in a contest to establish heirship and
distribution of an estate of a decedent is not an adverse
party with a duty to defend against one claiming to be
the common-law wife of the deceased. Zimmer v. Gud-
PVURASOTL oot ae e s e e
One assuming the position of heirs in the defense of one
claiming to be the common-law wife of the deceased was
entitled to recover the proper expense of the litigation,
especially where the litigation is beneficial to the inter-
ests represented. Zummer v. Gudmundsen.

In the absence of legal collusion, which the court may
meet on its own motion, the prevailing spouse may have
a decree of divorce in his or her favor vacated and set
aside as a matter of right, if application therefor is
made within six months after rendition, unless some un-
conscionable result would be produced thereby. Dud-
geon v Dudgeon
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Drains.
A landowner who, with his predecessors in title, has ac-

INDEX [142 NEB,

Collusion which is proscribed by divorce statute consists
of an agreement, express or implied, for the suppression
of facts or the simulation or fabrication of evidence
material to the issue of existence of lawful grounds for
a divorce. Dudgeon v. Dudgeon. ... .....ooooovoeeveeceann...
Society has an interest in the marital status, its con-
tinuance and its dissolution, and divorce is not favored
or encouraged, but is discouraged. Dudgeon v. Dudgeon
The trial court has power to set aside a decree of di-
vorce upon application therefor filed within six months
after decree is rendered, and a decree does not become
final upon the mere passage of such period if application
to set aside decree is pending. Dudgeon v. Dudgeon....
If an innocent spouse is induced to procure a decree of
divorce by fraud or duress, he or she will not be forced
to accept a dissolution of the relationship, but may have
the decree set aside upon application therefor made be-
fore the decree becomes final. Dudgeon v. Dudgeon........
Demand for physical examination of a party should be
made before commencement of trial. O’Donnell v.
O'Donnell ..o
Demand for physical examination of a party which is
first made during trial is addressed to sound discretion
of trial court, and unless discretion has been abused de-
nial thereof will not constitute reversible error. O’Don-
nell v. O’Donnell ...
Statute forbidding physician or surgeon to testify as t
confidential matters constituting privileged communica-
tions applies to hospital records made by physician or
surgeon or under his direction. O’Donnell v. O’Donnell
In fixing amount of alimony, courts will take into con-
sideration the estate of each party when married and
respective contributions since marriage as well as dura-
tion of marriage, and conduct of each party leading up
to divorce. O’Donnell v. O’Donnell

cepted the benefits of a legally organized drainage sys-
tem for over 30 years, and has paid all preceding assess-
ments of taxes against his property for the construction,
maintenance and repair of said drainage system, is es-
topped to question the validity of an order making an
eleventh supplemental assessment which was specifically
directed by the supreme court. Engles v. Drainage Dis-
trict No. Iooeoeee.
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Easements.
An easement by prescription cannot be acquired except by

open, notorious, exclusive and adverse user for ten
years. Dawson County Irrigation Co. v. Stuart........... 428

Ejectment.

1.

In action in ejectment involving land on east side of Mis-
souri river, if it were shown that the land was cut off
from territory of Nebraska in 1856 or 1857, Nebraska
distriet court had jurisdiction of the subject-matter of
the action. First Nat. Bank v. McFerrin.................. 617,627
In action in ejectment where there was issue regarding
whether lands involved were within state of Nebraska,
Nebraska district court had jurisdiction to try that is-
sue. First Nat. Bank v. McFerrin. oo 617,627

Embezzlement.
Employees of county clerk are not officers or persons

Eminent
1.

charged by law with the collection and safe-keeping of
public money within embezzlement statute applying to
officers or other persons charged with collection, receipt,
safe-keeping, transfer or disbursement of public money.
State v, Boatman. . ..ot 589

Domain.

Waters previously appropriated for power purposes
may be taken and appropriated for irrigation purposes,
upon due and fair compensation therefor, and cannot be
appropriated arbitrarily for irrigation purposes without
just compensation. Loup River Public Power District
v, North Loup River Public Power and Irrigation Dis-

L2 Y7 OO SR U YUNSUSUR PN 141
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District............coocooooeeooceeeeeann 156

Where plaintiff alleges that condemnation proceedings
and the award therein are null and void, but he elects to
ratify said award, such election is a ratification of the
condemnation proceedings as regards plaintiff’s right to
participate in distribution of award. Olander v. City
Of OO et eenanseneean 340
The award of appraisers in proceeding for condemna-
tion of land by department of roads and irrigation for
highway purposes may be reviewed in distriet court.
Hoesly v. Department of Roads and Irrigation............... 383
The award of appraisers in proceeding for condemna-
tion of land by the department of roads and irrigation
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for highway purposes may be reviewed either by appeal

or by petition in error. Hoesly v. Department of Roads

AR TrPIGatION .o eeen 383
5. Where party having lawful right to enter and take lands

by eminent domain for public use by paying just com-

pensation therefor does not enter in conformity to law,

but owner waives such feature and treats it as if the

law had been followed with only the question of compen-

sation to be settled, the law of compensation under em-

inent domain applies as if condemnation proceedings

were begun and not yet completed, and action for just

compensation is not barred except by adverse possession

for ten years. Dawson County Irrigation Co. v. Stuart 435

Equity.

1. A litigant, asking affirmative equitable relief, will be
vequired to do justice himself with regard to any equity
arising out of the subject-matter of the action in his ad-
versary’s favor, and the statute of limitations is no bar
to imposition of such condition. Dawson County Irri-
Gation Co. Ve SEUGTEenmoeemieee e eeeeeeeeeeeeeeeeeeeeeeeeee 428

2. The maxim that “Equity follows the law’ in its broad
sense means that equity follows the law to the extent of
obeying it and conforming to its general rules and pol-
icies whether contained in common or statute law. Daaw-
son County Irrigation Co. v. Stuart.............occoooe.. 428

3. The maxim that “Equity follows the law” is strictly ap-
plicable whenever the rights of the parties are clearly
defined and established by law, especially when defined
or established by constitutional or statutory provisions.
Dawson County Irrigation Co. v. Stuart.......oooeeeeeeee.... 428

4. Where claim for damages for taking of land for irriga-
tion canal and reduction of value of adjacent lands not
taken is barred by statute of limitations, the maxim that
“Equity follows the law’” prevents assertion of such
claim by answer in irrigation company’s equity suit to
quiet title to easement for canal. Dawson County Irri-
gation Co. v. SEuarb ..o 428

5. Equity delights to do justice and that not by halves, and
when equity once acquires jurisdiction it will retain it
so as to afford complete relief. Hardt v. Orr.......oc........ 460

Estoppel.

1. Equitable estoppel will be applied where the wisdom
and justice of the principle are founded upon equity,
morality and justice in accordance with good conscience,
honesty and reason. City of Grand Island ». Willis........ 686
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2.

A county may be estopped by its acts in failing to do
justice and equity and estoppel.will apply to sueh coun-
ty when it is established that the county in its acts and
conduct is retaining money to which it is not entitled.
City of Grand Island v. Willis ...

Evidence.

1.

In condemnation proceeding, evidence as to price paid
for lands purchased from other property owners is not
competent on question of value of land taken, especially
where the portions and selling price are designated by
counsel to witnesses on cross-examination, and where the
record fails to show that such other lands were similar
to or used for the same purpose as the land taken.
Rushart v. Department of Roads and Irrigatiom............
Mortgage executed by three joint tenants is the best evi-
dence of the liability of a joint tenant thereunder and of
the amount to be taken from his part of the proceeds of
condemnation award in payment of mortgage debt.
Olander v. City of OMARG. oo
A warranty deed conveying property to three persons
as joint tenants and not as tenants in common and vest-
ing entire title in the survivor is the best evidence of in-
terest and title of one of the parties mentioned in the
deed. Olander v. City of Omaho. ..o
In action to recover disability benefits under life policy,
parol evidence is admissible to prove that the misstate-
ments in application for policy were inserted by insur-
er’s agent instead of truthful statements of insured who
was without knowledge of the discrepancies. Gillan v.
Equitable Life Assurance So0CietY......oooooooeioeiieoeaneen...
In proceeding in nature of appeal from decision of board
of equalization refusing to reduce valuation of farm
land for purpose of taxation, evidence of fair price of
other farm land in the immediate vicinity was not ad-
missible to prove the fair market value of the taxpayer’s
land. Swanson v. Board of Equalization..................._.
In condemnation where the value of real estate is in is-
sue, evidence of particular sales of other land may not
be introduced as independent proof on the question of
value, unless foundation is laid indicating that prices
paid represented the market or going value of such land,
that they were made at or about the time of the taking
by condemnation and that the land so sold was substan-
tially similar in location and quality to that condemned.
Langdon v. Loup River Public Power District..................
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Evidence of the price at which other lands have been
sold is admissible in evidence in condemnation proceed-
ings on the question of damages where such evidence is
predicated upon sufficient foundation to furnish a cri-
terion for market or going value of land condemned.
Langdon v. Loup River Public Power District..............
The testimony of a witness who had no reasonable time,
means, distance, or opportunity to formulate a basis for
an opinion as to the speed of an automobile was insuffi-
cient to sustain a finding of excessive speed in the ab-
sence of other evidence. Fairman v. Cook.....................

Executors and Administrators.

1.

Where executor selling realty pursuant to testamentary
power purchases the same either directly or indirectly,
the sale may be avoided. In 7e¢ Estate of Jurgensmeter
Where executor selling realty pursuant to testamentary
power purchases the same either directly or indirectly,
the sale is voidable even though he paid full value for
the realty and no actual fraud was intended. In re Es-
tate of JUTGENSCIET ..ooooi oo .
The rule making voidable executor’s sale of realty to
himself is applicable to a sale to his wife, In re Estate
Of JUVGENSMGTOY c oo
Where executor exercising testamentary power to sell
realty sold the same to his wife, evidence established
that the executor was not only interested in the pur-
chase of the realty but that he acted in participation
with his wife indirectly to purchase the same, and the
sale was voidable. In re Estate of Jurgensmeier......... ..
Where executor sold realty to his wife, the fact that
some of the heirs ratified the executor’s sale did not
preclude a repudiation by the others. In ve Estate of
JUrGensSmeier ...
Evidence established that heirs, filing objections to ex-
ecutor’s final account because of executor’s sale of realty
to his wife, had not ratified the sale. In re Estate of
Jurgensmeier ... .
Where executor in exercise of testamentary power to
sell realty sold same to his wife for a price that was less
than its true value, on exceptions to his account in pro-
bate court, the executor was chargeable with the dif-
ference between such inadequate price and the true
value of the realty so sold. In re Estate of Jurgens-
MEIET oo
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8.

9.

10.

At common law, widow’s right to allowance did not sur-
vive widow’s death. In re Estate of SamSon. ...
In equity, assets which pass into the hands of an execu-
tor are treated as trust funds, and held by him for the
benefit of all persons entitled thereto. State, ewx rel.
Nebraska State Bar Ass'n, v. Merten... ..o
The district court is one of general jurisdiction and its
powers are ample in cases of fraud by executors to com-
pel the proper application of trust funds committed to
their care. State, ex rel. Nebraska State Bar Ass™n,
Ve DCTEO oo aeee e eeeeeccemammees e sam e e s c e e

False Imprisonment.

1.

Fraud.

One who charges that he has been falsely imprisoned
must show by evidence that he was falsely imprisoned
by the person or persons charged, or adduce evidence
from which it may be reasonably inferred that he was
so imprisoned. Jomson v. Heller ....ooooiieeiii
Evidence of participation by store owner and one in
charge of store, in false imprisonment of an employee
of the store by police department in connection with an
investigation of an alleged theft of merchandise, was
insufficient for the jury. Jomson v. Heller ...

The question of fraudulent intent is orie of fact and not
of 1aw. Lutkart v. BOSSO.. oo oeoeeeoeeeemeeeseeeememeeeeeseeeeeanens
Defrauded party must prove that his adversary made
false representation of material facts with intent that it
should be acted on, and that it was acted on by defraud-
ed party to his damage, and that defrauded party was
ignorant of its falsity and believed it to be true. Welch

The measure of damages for fraud inducing execution
of a contract is generally the difference between the ar-
ticle or thing purchased if it had been as represented
and its actual value. Welch v. Reeves........ccoooooveeeeiiice
Fraud in its generic sense, especially as word is used in
courts of equity, comprises all acts, omissions and con-
cealments involving a breach of legal or equitable duty
and resulting in damage to another. Fisher v. Keeler

Fraudulent Conveyances.

1.

Under statute relating to conveyances to defraud cred-
jtors, such a conveyance is good as between the parties
and void only as to such creditors as attack it. Filley

Wy ATCUSO ..ot eaeeeaem e e et e e e aean ]
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2. In judgment creditor’s proceedings in equity in nature
of a creditor’s bill against debtor, his brother-in-law,
and debtor’s wife to vacate conveyances from the debtor
to the brother-in-law and from the latter to wife, evi-
dence held insufficient to sustain defendants’ burden of
proving bona fides of conveyances by a preponderance
of evidence. Luikart v. BOSSC......coooooomooeeeeeeeeennn . 157
3. A conveyance is a fraudulent conveyance when its ob-
ject or effect is to defraud another, or the intent with
which it is made is to avoid some duty or debt due by or
incumbent upon the party making transfer. Luikart v.
Bosse ................ DR 157

tively fraudulent as to an existing creditor, and in liti-
gation between the creditor and grantee on that issue,
the burden is on the latter to establish the good faith of
the transaction by a preponderance of the evidence.
Ludkart v. BOSS€. ..o 157
5. Where testimony relied upon to show good faith with re-
spect to a conveyance from a husband to his wife is
given by interested relatives, the reasonableness or un-
reasonableness of their evidence bears considerable
weight in arriving at a just conclusion. Luikart v.
BOSSE oo 157
6. Court of equity will not aid a fraudulent grantor to re-
cover from grantee property or its proceeds transferred
in fraud of creditors. Fisher v. Keeler..............ooo__. 728
7. Object of rule that equity will not aid a fraudulent
grantor to recover property or proceeds transferred in
fraud of creditors is not to protect the fraudulent
grantee, but to protect society and its purpose cannot be
achieved without allowing the grantee to retain his ill-
gotten gains. Flisher v. Keeler....... ... .. .. 728
8. If plaintiff can make out his case without disclosing al-
leged fraud, defendant will not be allowed to show, as
a reason why plaintiff should not recover, the fraud in
which defendant himself participated. Fisher v. Keeler 728

Garnishment.

1. In making affidavit for garnishment, fact that affiant is
plaintiff, his agent or attorney, should be sworn to as
other matters of fact and not inserted as a mere recital,
but, where the whole record taken together discloses
that affiant is plaintiff, or agent or attorney of plaintiff,
it is sufficient. Crawford State Bank v. Murphy........... 795
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It is unnecessary that written notice to garnishee to ap-
pear in court be issued and signed by officer leaving no-
tice with garnishee. Crawford State Bank v. Murphy
Proceedings in garnishment are in the nature of notice
of attachment to party in actual possession of property,
and from time he receives such notice he becomes a trus-
tee in respect to debtor’s property. Crawford State
Bank v, MUTDRY oo
Failure to tender garnishee fees excused garnishee’s
failure or refusal to appear and answer, but did not dis-
charge garnishee from all liability nor justify dismissal
of proceedings, since court retained jurisdiction if gar-
nishee had any property of defendant in its possession
which officer could not come at. Crawford State Bank
Ve MUPDRY oo ns

Guardian and Ward.

1.

The death of a ward necessarily terminates the guard-
ianship, and thereupon all powers and duties of the
guardian cease, except the duty, which remains, to make
a proper accounting and settlement in the probate court.
Keefe V. GUraCe...oocoooeooeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e
A loan by minor’s guardian to himself is not proper in-
vestment of trust fund, and guardian is liable to ward
for full amount borrowed. Olsen v. Marsh.......................
Sureties on guardian’s bond are concluded by county
court’s decree, duly entered after hearing on accounting
or final settlement, as to amount of guardian’s liability,
in absence of fraud, though sureties were not parties in
accounting. Olsen v. Marsh ............cccoooeeee.....

The liability of surety on guardian’s bond is identical
with that of the guardian, and surety cannot avoid lia-
bility for ward’s money, not accounted for by guardian,
because of ward’s inability to prove date on which
guardian converted money. Olsen v. Marsh....................
In action on guardian’s bond after judgment against
guardian, only questions open to sureties ordinarily
are in reference to making of bond, legal sufficiency
thereof, and extent of its obligation, and amount due
ward from guardian cannot be relitigated by sureties.
Olsen, v. Marsh oo
After full settlement by guardian with one of two wards,
surety on guardian’s bond was liable in full amount of
bond for remaining ward’s funds not accounted for by
guardian. Olsen v. Marsh
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7. The surety on guardian’s bond is bound by whatever
binds the guardian up to limit of bond furnished. Ol-
SN Ve MAVS eennnoneeeeeeeeeeeeeeeeeee 800

8. In action on guardian’s official bond, surety thereon is
liable for interest from date of guardian’s breach of con-
dition on amount then recoverable. Olsen v. Marsh........ 800

Highways.

1. One injured while momentarily standing in a highway
and when not in motion is not per se guilty of contrib-
utory negligence, and the offending party is not exoner-
ated from all duty and from liability by the fact that
the injured party is not in motion. Grantham v. Wat-
son Bros. Transportation Co......... 367

2. One causing an obstruction to be placed in a highway
must use ordinary care to prevent injury to others.
Grantham v. Watson Bros. Transportation Co................. 367

3. A bond given by highway construction contractor to
state to secure payment by contractor of all just claims
for material, lubricants, oil and gasoline used or con-
sumed in construction of the work and for payment of
all laborers and mechanies for all labor performed, is
not limited to default of contractors, but is for the bene-
fit of all those furnishing labor and materials in per-
formanece of the contract, and such persons have a right
to sue on the bond in their own names. Peter Kiewit
Sons’ Co. v. National Casualty CoO...oooooeeeeeeeeeeeen. 835

4. The statute requiring in case of public improvements
a bond conditioned for payment for labor and material
actually used in performing contract, was intended to
obligate a surety company to pay for material actually
used in performing the contract, and is in its nature
remedial. Peter Kiewit Sons’ Co. v. National Casualty
G0 e 835

Homicide.

1. Where evidence justified jury in finding accused guilty
of murder in the first degree, submission of question
whether accused was guilty of murder in the second
degree was not prejudicial error. Bassinger v. State.... 93

2. Where an information charges that the accused did
strike, beat, wound and maim the deceased causing his
death, and the state offers evidence showing that the
murder was committed by the use of a hammer such as

) was shown to have been in the possession of the accused
a few hours prior to the murder, and that the handle of
that hammer was found at the scene of the crime, the
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state was not required to prove that the murder was
committed with that hammer and that hammer only.
Bassinger v. State ... ............ e een 93

Indians.
The act of congress relating to laying out and opening
of roads across certain Indian reservations in Nebraska
is an act complete and independent in itself and, on com-
pliance therewith by the state, the taking of restricted
lands of Indians is authorized. Bordy v. State................ 714

" Indictment and Information.
1. Crimes necessary to be charged and proved to bring a
person within the habitual eriminal law must not only
be felonies, but they must be felonies in which the de-
fendant was sentenced and committed to prison for one
year or more. Rains v. State................ 284
2. An information which charges two prior convictions
and prison sentences for terms of not less than one year
each, and charges a crime which is a felony, meets the
requirements of the habitual eriminal law. Rains v.
N 227 2 SO 284
3. A variance in the proof from an indictment or mforma-
tion for an offense as to name or description of any per-
son deseribed, or the description of any matter or thing
named, is not ground for acquittal, unless the trial court,
finds that such variance is material to merits of the case
or may be prejudicial to defendant. Sledge v. State.... 350
4. Where time is not an ingredient of a crime,a variance
between the information and proof is not fatal, if date
proved is within statute of limitations. Sledge v. State 350

Insurance.

1. Generally, an insurer may waive a provision that a
health and accident policy shall not cover any person
more than 65 years of age. Lipe v. World Ins. Co......... 22

2. Where an insurance company over a period of years
sends premium notices to an insured who is past the in-
hibited age provided in the policy, and the insurer knew
the insured was beyond the inhibited age but continued
to treat the contract as of binding force by accepting
and retaining the premiums paid, such forfeiture or
condition is waived, and the policy should thereafter
be construed as to the parties thereto for the period
covered by the premiums thus paid and collected as °
though such condition never existed. Lipe v. World
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The provision of an accident and health insurance pol-
icy that “the insurance under this policy shall not cover
any person under the age of sixteen years nor over the
age of sixty-five years” constitutes a condition or limita-
tion for the benefit of the insurer and not the insured,
and is subject to waiver by insurer. Lipe v. World

Under other insurance clause of fire insurance policy,
the procurement of additional insurance without the in-
surer’s consent did not render the policy void, but only
voidable at the election of the insurer. Slafter v. New
Brunswiclk Fire Ins. Co
Breach of condition in an insurance policy shall not
avoid the policy, nor avail the insurer to avoid liability,
unless such breach shall exist at the time of the loss and
contribute to the loss. Slafter v. New Brunswick Fire
INS, €Ot

An insurance policy is a contract, and where there is
no uncertainty as to its meaning and it is legal and not
opposed to public policy, it will be enforced as it is
made. Smith v. United States Fidelity & Guaranty Co.
Terms used in an insurance policy are to be taken in
their plain and popular sense. Smith v. United States
Fidelity & Guaranty Co..o o eoeeeeieieeeeccciecceteemeeienes
In construing a written instrument for purpose of as-

certaining intention of parties, resort must be had to-

the instrument as a whole and, if possible, effect must
be given to every part thereof. Smith v. United States
Fidelity & Guaranty Co............

Parties to a contract of insurance may contract for any
lawful coverage, but insurer has the right to limit its
liability and to impose restrictions and conditions upon
its contractual obligations not inconsistent with publie
policy or statute. Smith v. United States Fidelity &
Guaranty Co.........
Accident resulting in bodily injuries to motorist which
occurred after insured had finished installation of a cul-
vert and had removed all equipment from scene of work
and state had accepted such work did not occur “during
the progress of the work” within the meaning of con-
tractor’s public liability policy which imposed on insur-
er the duty to defend insured against claims for acci-
dents except those which did not occur during the prog-
ress of the work, and insurer was -under no obligation
to reimburse insured for expense of defending claim.
Smith v. United States Fidelity & Guaranty Co..__.........
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11,

12,

13.

14,

15.

16.

17.

Where insured, in order to obtain reinstatement of in-
dustrial life policy, warranted that statements made in
application relative to health were true, but questions
were not truthfully answered and insurer was induced
to reinstate insured at a time when he was afflicted with
a fatal disease, insured’s recovery under policy was
limited to premiums paid. Wainright v. Washington
Nat. Ins. Co........
The fact that insurer makes an investigation of its own
relative to the insurability of applicant does not absolve
applicant from speaking the truth in his application,
nor lessen the right of insurer to rely on insured’s state-
ments as to his physical condition. Wainright v. Wash-
ington Nat. Ins. Co......... .
Statute providing that breach of warranty or condltlon
in any insurance policy shall not avoid the policy unless
such breach shall exist at the time of loss and contrib-
ute to the loss has no application to a breach which
could only arise after the loss occurred. Clark v. State
Farmers Ins. Co.ooooeeeeo._..

Statute providing that breach of warranty or condition

-in any insurance policy shall not avoid the policy unless

such breach shall exist at time of loss and contribute to
loss relates to question of recoverable loss and not to
question of procedure to be followed in collecting for
the loss after it has occurred. Clark v. State Farmers

Statute providing that breach of warranty or condition
in any insurance policy shall not avoid policy unless
such breach shall exist at time of loss and contribute to
loss does not deny an insurer the right to rely on condi-
tions of a policy which insured is required, as a condi-
tion of recovery, to perform after loss has occurred.
Clark v. State Farmers Ins. Co.
In an action to recover benefits under life insurance
policy for permanent total disability, wherein insurer
set up defense that insured made false and material
statements in application, insurer has burden to prove
that statements were untrue, were made knowingly
with fraudulent intent to mislead and deceive insurer,
that they were material to the risk and that insurer re-
lied on them. Gillan v. Equitable Life Assurance Society
In an action to recover disability benefits under life
policy, whether insured was guilty of fraud in procuring
policy by making false statements in application, or
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whether misstatements in application were inserted by
insurer’s agent, was a jury question. Gillan v. Equi-
table Life ASSurance SOCIELY.....umeeeeeeeeceeeccaccacenenmeneas
In negotiations to procure life policy providing for dis-
ability benefits, soliciting agent and examining physi-
cian are agents of the insurer and misstatements insert-
ed by them in answers to questions in application, with-
out applicant’s knowledge or consent, are not binding
on the applicant. Gillan v. Equitable Life Assurance
Society eeeeeetaeaanteeaeneeenaneanes
Where insured recovered judgment for disability bene-
fits under life policy, court was authorized by statute
to allow the insured a reasonable attorney’s fee as an
item of cost. Gillan v. Equitable Life Assurance So-
ciety e eeeeeeeeseeeseeseeemeeessssmesssseeeememeesseasmeessesseceseocmeeesmseessesaen
Where the evidence is conﬁlctmg as to the amount of
damages sustained as the result of a loss covered by a
policy of hail and windstorm insurance, it presents a
question for the jury. Parish v. County Fire Ins. Co.....
Where a fraternal beneficiary society issues a benefici-
ary certificate insuring against accidental death, the
constitution and by-laws of such society constitute a
part of the insurance contract. Young wv. Order of
United Commercial Travelers.............cooooeiiimmoeecinnieceeeece
Where parties to a beneficiary certificate insuring
against accidentdl death are in different states when the
contract is made, the state where the last act was per-
formed necessary to the validity of the contract is the
place where the contract was entered into. Young v.
Order of United Commercial Travelers...... ...
Where accident insurance certificate insuring against
accidental death provided that it was in force at 12
o’clock noon on the day it was dated and signed at the
fraternal beneficiary society’s home office, the law of
the state in which the home office was located becams
a part of the contract, since that state was the place
where the last act necessary to validity of contract was
performed. Young w. Ordcr of United Commercial
TrQUELETS. .ot ee e s eean
Where a provision in contract of insurance, valid in the
foreign state where the contract was entered into, is a
bar to a recovery, such provision is required to be en-
forced in Nebraska under the full faith and eredit clause
of the Constitution of the United States, although such
provision is void under the law of Nebraska. Young v.
Order of United Commercial Travelers..................
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25.

26.

27,

28.

29.

30.

31.

32.

Fact that insurance was written on property situated
within village was indicative that corporation writing
insurance was doing business in village within ordinance
levying tax on fire insurance company so doing business.
Village of Awxtell v. Nebraska Hardware Mutual Ins. Co.
Fact that corporation writing fire insurance contracts
to do further business in village, to wit, adjust losses
there, in the event losses occur, was indicative that it
was doing business there within meaning of ordinance
levying tax on fire insurance company so doing business.
Village of Axtell v. Nebraska Hardware Mutual Ins. Co.
Soliciting members. and receiving considerable sums of
money for assessments constitute doing business in a
village. Village of Axtell v. Nebraska Hardware Mu-
tual Ins, CoOuoneeeeeiieeee ettt ettt et eeen e e e eene
Fact that none of several acts or transactions consid-
ered separately may constitute doing business was not
conclusive on question of whether fire insurance com-
pany was doing business in village within ordinance
levying tax on corporation so doing business, but the
combined acts and circumstances were to be considered.
Village of Awtell v. Nebraska Hardware Mutual Ins. Co.
As used in an ordinance levying tax on fire insurance
company doing business within village, doing business
implies a fair measure of permanency and continuity of
business acts and purposes, in the sense that they may
be distinguished from casual, occasional or isolated acts
or business transactions. Village of Axtell v. Nebraska
Hardware Mutual Ins, Con.oooooooeoeoo
Doing business as used in ordinance levying tax on fire
insurance company doing business within village refers
to doing of some of the business that is ordinarily and
customarily done by the corporation in carrying out
purpose for which it was created, as distinguished from
acts that are within power of the corporation. Village
of Awtell v. Nebraske Hardware Mutual Ins. Co.......
Presence of an agent of fire insurance company within
village, soliciting business which is later consummated
by execution of policies and their delivery to the policy-
holders within viilage, a course of aection which was con-
tinuous over a period of years, was indicative, if not de-
terminative, that corporation was doing business in vil-
lage. Village of Axtell v. Nebraska Hoardware Mutnal
IS QO
A broader meaning is attributable to the words “doing
business’” when used in a tax act, from the fact that the
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corporation receives the protection of local laws and in-
stitutions such as a water system, fire fighting equip-
ment and fire department. Village of Axtell v. Nebras-
ka Hardware Mutual Ins. Cou. .o

Joint Tenancy.

1.

If the purpose to create a joint tenancy is clearly ex-
pressed in a deed, the intent of the parties will control,
and a joint tenancy with right of survivorship will be
created. Olander v. City of OMARG.....ccovoevooeoeee
The right to create title in real estate by joint tenancy,
when clearly and definitely expressed in the conveyance,
has never been abridged in Nebraska. Olander v. City
OF OMARG .o
Where conveyance failed to show that joint tenants in
possession of real estate did not improve such real es-
tate or pay cost of improvements thereon, and that one
of the joint tenants when residing thereon did not im-
prove such real estate, but that all of such joint tenants
have an equal interest, all of such joint tenants have an
equal ownership in the improvements on said real es-
tate. Olander v. City of OMARG..........comoeeeeeeaeeeeee
The statute providing that a deposit made in the names
of two or more persons payable to either or their sur-
vivors, or any part thereof, or increase thereof, may be
paid to either of such persons or to the survivors, was
intended for the protection of the bank and fixes the
property rights of the persons named, unless the con-
trary appears from the terms of the deposit. McConnell
v. McCook Nat. Bank.............._.....

Under statute providing that a deposit made in the
names of two or more persons payable to either or their
survivors or any part thereof or increase thereof may
be paid to either of such persons or to the survivors,
when a deposit is made in a bank payable to either of
two or more persons, either expressly as joint tenants
with right of survivorship or without the qualifying
words, upon death of one payee the deposit is payable
to the survivors of those named in the deposit. McCon-
nell v. McCook Nat. Bank ...... ..o,
Application of statute providing that a deposit made in
the names of two or more persons payable to either or
their survivors may be paid to either of such persons
or to the survivors is not limited to payees of certain
relationships, but the legislature has left to the depos-
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itor the determination of who shall receive the benefits
of the statutes. McConnell v. McCook Nat. Bank............

Judgment.

1. A judgment on the facts in a former suit is a bar to a
second action involving the same facts between the same
parties and those in privity with them. In re Estate of
Vetter oot enee

2. A judgment on facts affecting a party not in interest
has no binding force and effect in and upon parties in
interest: who were not parties to the action in which the
judgment was rendered. In re Estate of Vetter............

3. A decree from which no appeal has been taken becomes
the law of the case, and is res adjudicate as to the same
issues raised by answer in nature of a cross-action.
Dawson County Irrigation Co. v. Stuart.........ocooeeeeei_....

4. The district court, having jurisdiction over trust funds
in the hands of an executor, has power to’ enter such de-
cree and judgment as is required in equity and good
conscience in case of misapplication or conversion of
such funds by an executor. State, ex rel. Nebraska
State Bar Ass'm, v. Merten. ...

5. A final judgment by a court of competent jurisdiction on
the merits of the case is a bar to a future suit between
the same parties or their privies upon the same cause
of action. Robinson v. Dawson County Irrigation Co.....

Judicial Sales.

Where realty has been sold under foreclosure decree to a
person not a party plaintiff to the action, the owner may
redeem the equity of redemption at any time before con-
firmation of the sale by payment to the purchaser of the
purchase money, together with interest at 12 per cent.
from date of sale to date of redemption. Kmnox County

Jury.

It is not error to overrule a challenge to the array that
does not plead facts showing in what way the statute
regulating the manner of drawing the jury panel was
violated. Bassinger v. St@te.........oooooooomoeeo

Landlord and Tenant.

Where a lessee assigns his whole estate in demised prem-
ises, assignee is ordinarily liable to lessor for the whole
of the rent reserved in the lease, but where the lessee
assigns a lease as security for a loan only, and the whole
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estate consequently is not assigned, the assignee is not
ordinarily liable for rents reserved in the lease in ab-
sence of a binding contractual provision to that effect.
State, ex rel. Johnson, v. Commercial State Bank............

Limitation of Actions.

1.

The statute of limitations is a bar to recovery of
amounts of excess salary received more than ten years
prior to commencement of suit. Neisius v. Henry...........
A payment on a note by principal debtor without the
authority or consent of surety does not prevent the run-
ning of statute of limitations as to surety. In re Estate
of Soukup............
Rawleigh Co. v. Smith
A will which does not acknowledge as an existing ha-
bility a note executed by testator as surety or make it
a chargs against his estate does not prevent the stat-
ute of limitations from running against the debt. In re
Estate of SOuRUD .o
The statute of limitations commences to run against
surety when his obligation to pay accrues. Rawleigh
COu Be SMUE oo
Partial payments made without authority or consent of
surety or joint obligor do not toll statute of limitations
as to such surety or joint obligor. Rawleigh Co. v.
STUUR e
A part payment, to toll statute of limitations as to a
surety, must have been made by surety in person or for
him by his authority, or for him without authority and
subsequently ratified by him. Rawleigh Co. v. Smith.....
A waiver of “all noticz of any nature whatsoever” in a
suretyship agreement does not operate to supply the
surety’s consent and authority to the making of partial
payments in the future. Rawleigh Co. v. Smith...........
Knowledge of the making of partial payments by the
principal does not of itself affect the liability of ihe
surety, nor operate to toll the statute of limitations as
to him. Rawleigh Co. v. Smith

Mandamus.

1.

A public-school teacher who did not comply with the
statutory prerequisites for a life certificate until after
the legislature amended the law to take from the state
superintendent of public instruction the power to issue
it was not entitled to a peremptory writ of mandamus
commanding the superintendent to issue such certificate.
Hess v. Taylor....
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2.

A peremptory writ of mandamus should be issued only
where the legal right to it is clearly shown. Hess v.
Taylor .. e em e eeme e eram e a s teaneaeaaneenean

Master and Servant.

1.

For an injury to be compensable under the workmen’s
compensation law, there must be a causal connection be-
tween the employment and the injury. Richtarik v. Bors
Under the provisions of the workmen’s compensation act,
a workman not engaged in, on, or about the premises
where his duties are to be performed, or where his serv-
ice requires his presence as a part of such service at the
time of injury, is not covered by the act. Richtarik v.
BOTS oo

An injury to an employee caused by slipping on ice while
employee was on way home after work does not arise
out of or in the course of employment, whether such em-
ployee works regular hours or is subject to call by the
employer. Richtarik v. BoOVS.. e
In a compensation case, claimant has the burden of proof
to establish by a preponderance of the evidence that
there was an injury to the employee by an accident
arising out of and in the course of his employment.
Kaffenberger v. IVerSOM........ooooooooooomeeeeeeeeeeeeeeeeee
A compensation award cannot be based on possibilities
or probabilities, but must be based on sufficient evidence
that the claimant incurred a disability arising out of
and in the course of his employment. Kaffenberger wv.
@Y SOM ettt
An award of compensation under the workmen’s com-
pensation act fixes the rights and liabilities of the par-
ties, and is subject to modification only as authorized by
statute. Ludwickson v. Central States Electric Co.........
A proceeding for modification of district court’s final
judgment, awarding compensation for total disability
under workmen’s compensation act, cannot be used for
the purpose of correcting judicial error in original com-
pensation proceeding. Ludwickson v. Central States

ceeding to modify award of compensation under work-
men’s compensation act and use as a basis for modifi-
cation of an award is that increase or decrease of inca-
pacity which is due solely and only to that violence to the
physical structure of employee’s body which resulted
from his accident, and which increase or decrease has
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occurred since the award was rendered. Ludwickson v.
Central States Electric Co................

In proceeding to modify award of compensation under
workmen’s compensation act, any increase or decrease
of incapacity due to other causes is not within the scope
of the authorized inquiry and cannot be used as a basis
for modification of the award. Ludwickson v. Central
States ELeCtric €O e
The workmen’s compensation act contemplates that there
will ultimately be a partial rehabilitation of employees
who have received permanent disability, Ludwickson v.
Central States Electric CoO.....oooooeeooemeeeeeeeeeeeeeee e
The schedules of compensation set out in the workmen’s
compensation act provide for automatic reduction of
compensation after certain periods of time, and such re-
ductions do not presuppose decrease of incapacity due
to the injury, but rather presuppose that within the
periods of time named the employee will have adjusted
himself to his disability and established a new basis of
self-support. Ludwickson v. Central States Electric Co.
An employer and workmen’s compensation insurance
carrier, receiving benefit of automatic decreases in com-
pensation payable to injured employee because of his
partial rehabilitation since award of compensation to
him for total permanent disability, are not entitled to
further reduction because of employee’s success, since
the award, in assuring a livelihood to himself during
the period in which the act contemplates he should be
able to work out that rehabilitation. Ludwickson v. Cen-
tral States Electric Co....ooeeoeoeeeeieeoieeeee.

In proceeding to modify judgment awarding compensa-
tion under workmen’s compensation act for total disabil-
ity, evidence held sufficient to sustain district court’s
conclusion that there was no decrease in injured em-
ployee’s incapacity due solely to his injury on which
judgment was based. Ludwickson wv. Central States
Electric Co.............
Dependency in fact under the workmen’s compensation
act is not created by contributions made for purposes
other than the partial support of the alleged dependent.
Pieters v. Drake-Williams-dMount CoO....ooooeeeeoeieaaenne
The determination of the fact of partial dependency un-
der the workmen’s compensation act must be based first
upon contributions made by the employee for the pur-
pose of support of the claimed dependent. Pieters wv.
Drake-Williams-Mount Co.
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16.

17.

18.

19.

20.

21.

22.

It is not money contributed, but money contributed for
the purpose of support of the claimant that must be the
basis of any claim of partial dependency under the work-
men’s compensation act. Pieters v. Drake-Williams-
MOUNE €O e et ameeeaenn
Proof that there has been a financial injury to the al-
leged dependent arising from the loss of contributions
made by an employee is not sufficient in itself to estab-
lish partial dependency under the workmen’s compensa-
tion act. Pieters v. Drake-Williams-Mount Co...............
The statute providing that all scaffolds used in the erec-
tion, repairing or alferation of any building shall be
erected and constructed in a safe, suitable and proper
manner, makes an employer an insurer that a place fur-
nished the employee to work on a house or building shall
be safe, suitable and proper regardless of the knowledge
or negligence of the employer. Johnson v. Weborg........
Where carpenter built scaffold for defendant to be used
in placing roof on barn, and after scaffold was built
plaintiff was employed to assist defendant in the work,
and while plaintiff and another were on a ladder which
rested on the scaffold, so\mething' caused the scaffold to
collapse and injure plaintiff, evidence was sufficient to
require submission to jury of question of defendant’s
liability under statute requiring scaffolds to be erected
in a safe manner, in absence of any evidence that scaf-
fold was constructed in a safe, suitable and proper man-
ner. Johnson v. Weborg....
Allegation in employer’s petition on appeal from compen-
sation court that disability of employee was due to em-
ployee’s failure to allow normal recovery and not to the
injury sustained, and that had employee made effort to
restore injured member to service his disability would be
negligible, constituted a charge of negligence on part of
employee within meaning of provisions of workmen’s
compensation act relating to defense of negligence. Rex-
7oAt V. SO ..o

Malingering, as applied to workmen’s compensation
cases, means deception, practiced by a dishonest em-
ployee, by feigning, inducing, or prolonging either sick-
ness or injury, for purpose of securing illegal or fraud-
ulent compensation payments. Rexroat v. State............
Where employee sustained a compensable injury and
during course of treatment employee developed mental
condition by which he was convinced that he had a per-
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manent disability and by reason of which he believed he
was suffering pain and that his physical condition was
incurable and employee was given inadequate treatment
for such mental condition, employee was not guilty of
wilful negligence or malingering and was entitled to

_continued compensation. Rexroat v. State................

Where employer ceased payment of compensation award-
ed in first action and compensation claimant then
brought a second original action for additional compen-
sation in which compensation judge increased award but
allowed credit for compensation previously paid, on re-
versal of judgment of district court reversing award in
second action compensation claimant was entitled to
award made by compensation judge in second action.
Rexroat V. SEOEC..oeeeeeeeeeeee e
The workmen’s compensation act does not cover work-
men except while engaged in, on or about premises
where their duties are being performed, or where their
service requires their presence as part of such service
at time of injury, and during the hours of service as
such workmen. Baughman v. City of Omaht....................
Where detective reported off duty to police station at
end of his shift without any assignment or requirement
for subsequent special duty, and was struck and fatally
injured when on way home from work, death was not
compensable as arising within scope of employment.
Baughman v. City of Omaha
Evidence that cabinetmaker and refinisher of furniture
while moving a 50-pound spray bench a few feet felt a
sharp pain in one eye, that shortly thereafter he lost the
sight of that eye by occlusion of the retinal artery due
to embolism, and that he had been suffering from arteri-
osclerosis, was insufficient to show a compensable acci-
dental injury. Roccaforte v. State Furniture Co............
In perfecting an appeal in a case arising under the
workmen's compensation law, a cost bond, or a cash de-
posit in lieu thereof, is required as provided by general
statute dealing with cost bond or cash deposit on appeal,
and a failure to comply with such statute requires a dis-
missal of the appeal. Hoffman v. State............... eemeaneanen
Evidence held to show that employee made no contribu-
tions to his parents from his wages for reasonable time
immediately before accident resulting in his death, and
parents’ recovery of compensation therefor on ground
that they were partially dependent on decedent is pre-
cluded. Freburg v. Central Nebraska Public Power
and Irrigation District ...
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Mortgages.

1. The conveyance to mortgagee of the legal title to lands,
even when encumbered for their full value, together with
the surrender of rents and other valuable rights, is a
sufficient consideration for a contract reserving in the
grantors a right of possession of a part of the lands so
conveyed. Blum v. Poppenhagen .......ooooeiiecceaiiais 5

2. Where agreement whereby mortgagors reserved the
right to retain possession of a portion of mortgaged
realty was executed at the same time as deeds conveying
mortgaged realty to mortgagee in payment of mortgage,
the typewritten words “no exceptions” following the
printed words “free from encumbrance” held to refer
to encumbrances running from the title holder to third
parties and did not cover a reservation of possession by
the grantors in themselves. Blum v. Poppenhagen........ b

3. A decree of foreclosure and sale of mortgaged realty
which the mortgagors had conveyed to a grantee by deed
containing provision that grantee assumed payment of
the mortgage to the mortgagee did not adjudicate a re-
lation of joint defendants between the grantee and the
mortgagors, nor in any manner purport to affect the real
relations of the parties involved to each other or to the
cause of action. Coleman v. Beck.....ooooooooooiniiiiiiee 13

4. Release of deficiency judgment did not discharge one_
joint debtor either from the obligation of the cause of
action or the decree entered thereon. Coleman v. Beck 13

5. Where one buys land encumbered by a mortgage, and
covenants to pay the mortgage debt, or as part of the
consideration assumes the payment thereof, his promise
creates a principal obligation which the mortgagee may
enforce against him, and, as between themselves, the
vendor becomes in effect a surety and the vendee the
principal debtor. Coleman v. Beck ... 13

6. Where real estate encumbered by a mortgage is sold and
conveyed and there is inserted in the deed a clause which
states that grantee assumes and agrees to pay the mort-
gage debt, and grantee accepts deed with knowledge of
such provision, or, as part of consideration for pur-
chase of realty, agrees to assume and to pay mortgage
indebtedness, grantee becomes personally liable for pay-
ment of the mortgage debt, whether his grantor was so
liable or not, and the liability thus created may be en-
forced by the mortgagee or his assigns. Coleman v.
BOCK et e e een et e 13
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7. The statute requiring petition for foreclosure of mort-

gage to state whether any proceedings had been had at
law for recovery of the debt secured thereby and statute
providing that if judgment has been obtained at law
foreclosure proceedings shall not be had unless execu-
tion has been returned unsatisfied are for the protection
of the debtor and to prevent the probability of two judg-
ments being rendered against him for the same debt, but
the statutes do not release the mortgage security. Fed-
eral Farm Mtg. Corporation v. Adams. .......ocooveevcecveeeccns
To entitle a mortgagee, who has taken a judgment at
law on debt secured by mortgage, to foreclose mortgage,
it is only necessary that the judgment and return show-
ing execution is unsatisfied be set out, and it is not nec-
essary in the petition to state the nonexistence of other
proceedings to enforce the judgment. Federal Farm
Mtg. Corporation v. Adams......................

In mortgage foreclosure action against purchaser who
acquired title to mortgaged premises without assuming
the mortgage indebtedness, evidence established facts
entitling plaintiff to foreclosure of mortgage and sus-
tained foreclosure decree, notwithstanding plaintiff had
obtained judgment at law on note secured by the mort-
gage. Federal Farm Mtg. Corporation v. Adams............

Municipal Corporations.

1. General statutory limitations and restrictions upon the

powers of a municipality ordinarily apply to proprietary
as well as governmental functions. Neisius v. Henry....
Under statute providing that no city officer shall be in-
terested in a contract to which city is a party and that
any such interest in such contract shall avoid the city’s
obligation thereon, the obligation of the city on such con-
tract is avoided ipso facto and no affirmative action on
the part of the city is necessary. Neisius v. Henry.......
In a suit to recover excess salary received by a public
officer, a taxpayer can enforce no greater rights on be-
half of a city than the city itself might enforce, and any
defense which might be interposed in an action by the
city itself is available to the defendant in a suit brought
by a taxpayer. Neistus v. HENry. ..o,
Where a statute prohibits a village officer from having
an interest in any contract with the village, such a con-
tract is void and any money paid thereunder may be re-
covered at suit of the village or a taxpayer suing in vil-
lage’s behalf. Neisius v. Henry
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5.

Recovery quantum meruit cannot be had against a vil-
lage on a contract prohibited by statute. Neisius v.
Henry oo eereeebnnaas
In operating a water-works system, a city acts in its
proprietary capacity, and is liable for negligence to the
same extent as a private corporation engaged in the
same business. Harms v. City of Beatrice... ...
A service line from a water main to the property of a
consumer, including a meter box constructed in a public
street, is a part of the water-works system of the city
which it must construct and maintain in a reasonably
safe condition for the protection of the public. Harms
V. CUtY 0f BOAETTCO oo
The fact that consumer paid for the labor and materials
used in constructing a service line from water main of
city operated water-works system to property of con-
sumer, including a meter box constructed in a public
street, was not a conclusive factor in determining liabil-
ity of the city for failure to keep meter box in repair.
Harms v. City of Beatrice..........oooooovoeeoeeeeeee..
A city cannot delegate its duty to maintain its water-
works system in a reasonably safe condition and thus es-
cape liability for failure to make repairs. Harms v.
City of Beatrice.........ccccovee......

Negligence.

1.

Want of ordinary care, and not knowledge of danger,
is the test of contributory negligence. Grantham wv.
Watson Bros. Transportation CoO.........ocoiomemeenee
A person who knowingly exposes himself to danger can-
not recover for resulting injuries which he might have
avoided by the use of reasonable care. Grantham wv.
Watson Bros. Transportation Co........ooooooooooeeeeeeemeeene
Generally, it is negligence as a matter of law for a mo-
torist to drive an automobile so fast on a highway at
night that he cannot stop in time to avoid a collision
with an object within the area lighted by his lamps.
Fulcher v. Ike...........coccovec....... .
The gist of negligence is failure to exercise the care of
a reasonable and prudent person under a given set of
circumstances. Fulcher v. ITke... ...,
The test of negligence is made by submission of the
facts, if they are not admitted or if not more than one
inference or conclusion may be drawn from the evidence,
to a jury to determine whether or not the person charged
with negligence failed to exercise the care, caution and
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prudence required of a reasonably careful, cautious and
prudent person under the given circumstances. Fulcher

Negligence is essentially relative and comparative, and
what may be deemed ordinary care in one case may, un-
der different surroundings and circumstances, be negli-
gence, since the surrounding facts and circumstances
are of controlling importance. McClelland v. Inter-
state Transtt Lines.......ocoooooooomimeecmnomimeeeemeiniaeeceene

Where it is or should be apparent to a reasonable and
prudent person that to pursue a certain course of con-
duct is likely to produce results injurious to others, the
pursuit of such course of conduct is negligence and it is
not necessary that the precise or particular result be
foreseen. McClelland v. Interstate Transit Lines............
If original negligence is of a character which, according
to the usual experience of mankind, is liable to invite or
induce the intervention of some subsequent cause, the
intervening cause will not excuse it and the subsequent
mischief will be held to be the result of the original neg-
ligence. McClelland v. Interstate Transit Lines........
Where separate, independent acts of negligence by dif-
ferent persons combine to produce a single injury, each
participant is liable for resulting damages, although one
of them alone might not have caused the injury. Mec-
Clelland v. Interstate Transit Lines..........coocooocoieiiiie.
A tort-feasor is liable for all consequences which nat-
urally flow from his unlawful or negligent acts, al-
though those results are brought about by the inter-
vening agency of others. McClelland v. Interstate Tran-
81t LAMeS e et nees
An essential element of the sudden peril rule is that it
cannot be invoked by one who has brought that emer-
gency upon himself by his own wrong, or who has not
used due care to avoid it. McClelland v. Interstate
TrANSIE LATES. .o e e e e aenean
One who has been injured because of another’s failure
to comply with statute providing that all scaffolds, used
in the erection, repairing, or alteration of any build-
ing, shall be erected in a safe, suitable and proper man-
ner, has the right to recover under the statute, though
the statute does not expressly impose liability. Johnson
v. Weborg
A failure to perform a mandatory duty enjoined by stat-
ute is negligence per se, and if any person to whom the
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14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

duty is owed, or for whose protection the statute is en-
acted, is injured in consequence of such violation, a case
is made. Johnson v. Weborg. ..o
Voluntary intoxication does not relieve one from con-
tributory negligence, or serve to relax the requirement
imposed upon a person to exercise due care for his own
safety. Nichols v. Havlb. ..o e
The fact that a4 person when injured was intoxicated is
not of itself sufficient proof of contributory negligence,
but is a circumstance to be considered by jury in deter-
mining whether intoxication contributed to his injuries.
Nichols v. Hawlatb oot
When an invitee exceeds limits of an invitation, invita-
tion ceases and liability of property owner is only that
of abstaining from acts wilfully injurious. Malolepszy

V. Centiral Market. ..o 5

The burden of proving a cause of action for negligence
is not sustained by evidence from which negligence can
only be surmised or conjectured. Bowerman v. Grecn-
BOTG oo ettt ettt ene s ea e
In action for negligence, the burden is on plaintiff to
show that there was a negligent act or omission by de-
fendant and that such act was the proximate cause of
plaintiff’s injury or a cause which proximately contrib-
uted to the injury. Bowerman v. Greenberg.............
Proprietor of a store is not an insurer against accidents
to customers, but he is bound to exercise reasonable care
and prudence to keep premises which public is tacitly in-
vited to use safe for that purpose. Bowerman v. Green-
berg ... eteemmeeeneeaeeeeean emeeeeaeeeeeceieeeeieaeeeane
Negligence is not presumed, and the mere happening of
an accident does not prove negligence. Bowerman v.
Greenberyg ...ttt e a e e

Where different minds may reasonably draw diverse
conclusions from same facts as to whether they estab-
lish negligence or contributory negligence, such issues
must be submitted to the jury. Crandall v. Ladd............
A party who tenders an issue of negligence has the bur-
den of sustaining the charge by a preponderance of the
evidence. Fanders v. Davison
Burden of proof on issue of negligence rests upon the
party alleging it, and such burden does not shift during
the trial. Fanders v. Davison
The violation of a statutory provision by motorist is not,
in and of itself, negligence, but may be taken into con-
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sideration, together with all other circumstances in the
case, to determine the question of negligence. James v.
Kr@BEK .o 757
25. If contributory negligence is relied upon by defendant
as an affirmative defense, defendant has burden to prove
such negligence by a preponderance of the evidence, ex-
cept as such negligence may appear in plaintifi’s evi-
dence. Roberts v, Carlson.........ocooovvenenee.. ... 851

New Trial.
1. A motion for a new trial on the ground of surprise is
properly overruled where a request for continuance for
that reason was not made at the trial. Hardt v. Orr.... 460
2. Newly discovered evidence is not a ground for a new
trial, where the exercise of due diligence before the trial
would have produced it. Hardt v. Orr....coooeeeeeeee. 460

Notice.
Possession of land is notice to the world of the possessor’s
rights therein, and of all interests of which inquiry of
the possessor would elicit knowledge. Blum v. Poppen-
ROGOM e 5

Officers.

1. A public officer is required to perform the duties of his
office, however burdensome they may be, for the compen-
sation fixed by law. Neisius v. HemrY.oooooeeeeeeen. 29

2. If a public officer performs new or additional duties
which are germane to his office, whether prescribed by
law or otherwise, it must be conclusively presumed that
they were performed for the salary fixed by law, or that
they were gratuitous. Neisius v. Henry...oooooooeeeeeoeo. 29

3. The duties of a public officer cannot be divided into two
separate jobs and additional salary be paid him in ex-
cess of that prescribed by statute as a consideration for
his filling the new position thus created. Neisius .
Henry e 29

4. Public policy forbids a public officer from receiving com-
pensation other than the salary prescribed by law.
Neisius v. HEnVY oo 29

5. When additional pay or perquisites are accepted by a
public officer for the performance of duties germane to
his office, a taxpayer may sue to compel their return to
the public treasury. Neisius v. Henry oo 29

6. A public officer who has made a contract for salary, ad-
ditional to that provided by law, cannot recover quan-
tum meruit. Neisius v. HENrY.....ooooooooeoeee oo 29



142 NEB.] INDEX

Where a member of a county board is invested with dis-
cretion, and required to exercise his judgment in matters
brought before him, he is usually given immunity as the
result of an erroneous decision, provided the action
taken is within the scope of his authority, and without
malice or corruption. Allen v. Miller .irniirnene.

Pleading.

1.

Powers.
1.

It is error to exclude competent evidence tending to
prove material allegations of a pleading. Dudgeon v.
DUAGEOM  ereeoeeereemeeeeeecmremecacssrmanesrassaneba s s s st
The forms of pleading in civil actions in courts of rec-
ord and the rules by which their sufficiency may be de-
termined are those prescribed by the Civil Code. State,
ex rel. Johnson, v. Conswmers Public Power District....
A general demurrer admits the truth of all facts well
pleaded as well as intendments and inferences that may
reasonably be drawn from the pleaded facts. O’Shea v.
SHUTERL o eoeeeoeoeeeceeeemeeeesemecaeeeacemaeasamanamm s ensnn e mn et et
Under the Code, chancery practice is so enlarged that
an answer in the nature of a cross-petition may proper-
ly seek affirmative relief beyond that which is merely
defensive, and such relief sought need not be based on
equitable grounds, but matters set up in such answer
must be germane to original suit. Dawson County Ir-
yigation COo. V. SEUATE oot
A demurrer to a petition admits all material facts al-
leged therein. City of Grand Island v. Willis..............

Although the law favors the early vesting of estates
and looks with disfavor on the postponement of the vest-
ing of title, yet if an unfavored estate is created and
lawful, the court must uphold it. Massey v. Guaranty
THUSE COueomeneeeeeeeeeneceeecaeecerannnnennes et e eeneanean
Powers will be construed in this state according to the
principles of the common law. Massey v. Guaranty
TUPUSE COoreoeoeeoeeeeeeeeeemeaemesesemeeneee s s e camanmeenesnmamass o amecren e en
In construing power, donor’s intention is controlling and
such intention is to be ascertained from a liberal inter-
pretation and comprehensive view of all the provisions
of the instrument. Massey v. Guaranty Trust Co......
In construing power, the court will endeavor to place it-
self in the position of the donor, ascertain his intention
and enforce it in all its parts, if it be lawful to do so.
Massey v. Guaranty Trust Co......inee
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A donee of a power must keep within its terms, and
where the donor prescribes the method of its execution,
such method must be strictly followed, so far at least as
may be necessary to give effect to donor’s intent and de-
sign: Massey v. Guaranty Trust Co..ooooooreeeoenren.
Where there is no prohibition or restriction in a power,
everything which is legal and within its limits should
be supported, but where there is a prohibition, limitation
or restriction, such provisions will control and the donee
will not be permitted to disregard the same. Massey v.
Guaranty Trust Co e cee oot e e e e et e e et st aaneennan
In absence of restriction or prohibition, power to ap-
point a fee will be held to authorize appointment of any
lesser and legal estate. Massey v. Guaranty Trust Co.
In absence of restriction, where the power is unlimited
as to eligible appointees, it will be construed as author-
izing appointment of a fee or any lesser or qualified
legal estate. Massey v. Guaranty Trust Co.......o.............
A power being unlimited as to eligible appointees and
without restriction as to the character of the estate to
be appointed, held to authorize appointment in trust.
Massey v. Guaranty Trust CO...ooooooeeveeeeooo

Principal and.Agent.
A party cannot retain the benefits derived from the fraud-

ulent conduct of his agent, without being chargeable
with the instrumentalities employed to effect the pur-
pose. Zimmer v, Gudmundsen............oooeoen.......

Principal and Surety.

‘The liability of a surety is measured by, and will not be

extended beyond, the strict terms of his contract. Raw-
leigh Co. V. STt e

Public Lands.

1.

Statutes dealing with school-lands, and their sale or
lease, default, forfeiture, redemption, and irrigation
taxes and requiring assignments to be recorded with
commissioner of public lands and buildings to be valid,
were enacted for the protection of the state in enforec-
ing the remedies therein provided, and they create no
liabilities other than those contained in the contracts of
the parties. State, ex rel. Johnson, v. Commercial State
Bank et eenee e e e e aan et oo een e
A person claiming an interest in a school-land lease un-
der an assignment from a lessee is liable on covenant to
pay rent only if privity of estate exists between such
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person and the lessor. State, ex rel. Johnson, v. Com-

mereial State Bank............ccooooviiiiieeeeeeeeeeeeeeeeeeenans 752
3. Whether an assignment of a lessee’s interest in school-

lands destroys the privity of estate existing between the

lessee and the lessor and creates that relation between

the assignee and the lessor depends on the estate de-

mised and the estate assigned being identical. State, ex

rel. Johnson, v. Commercial State Bank........ocoeeeecee.... 752
4. Where assignment of a school-land lease is made to se-

cure a loan, such assignee is not liable to the lessor for

the rent reserved until he enters into possession. State,

ex rel, Johmson, v. Commercial State Bank........................ 752
5. An assignment of a school-land lease, absolute in its

terms, may be shown by parol evidence to have been

given as security for the payment of a loan, and as be-

tween the parties, if established, will be so construed by

the courts. State, ex rel. Johnson, v. Commercial State

Bank ol eeemtecemcmeneseeeeresaaaanaes 752

Public Service Commissions.

On appeal to the supreme court from order of railway
commission the only questions to be determined are
whether the railway commission acted within the scope
of its authority and whether the order complained of is
reasonable, and where action of railway commission is
not unreasonable or arbitrary and does not exceed its
powers or violate a rule of law, the supreme court will
not interfere with the commission’s findings of fact since
they involve administrative and legislative rather than
judicial questions. Thomson v. Nebraska State Railway
COMMASSIOT -ttt 477

Quo Warranto.

1. -A proceeding in quo warranto is a civil action, as de-
fined by the Civil Code, and is governed by the provi-
sions thereof. State, ex rel. Johnson, v. Consumers Pub-
lic Power Distriet ... 114

2. Urnder the terms of the Civil Code, issues of law or of
fact in quo warranto are required to be joined by the
respondent by filing an appropriate demurrer or an ap-
propriate answer to the information filed against him.
State, ex rel. Johnson, v. Consumers Public Power Dis-
BPTCE et e e e eee e eeen 114

Railroads.
1. While income of a railroad station is an element in de-
termining whether an agency shall be discontinued, it is
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not in itself controlling but must be considered along
with all other elements bearing upon reasonableness un-
der all disclosed conditions. Thomson v. Nebraska State
Railway COMMISSION. ...oeeeeeeeeecaeecaememeneemnasemereescceemnrecetssannees
The ruling of the railway commission or of the supreme
court on question of discontinuance of an agency at any
given time does not amount to an adjudication for the
future, but is only a judgment on the condition present-
ed by the application and relates only to the time and
condition presented. Thomson v. Nebraska State Rail-
WY COMIMISSTON . co-oeeeeececccaieraennene e
The matter of time necessary to be devoted to perform-
ance of duties by an agent of a railroad is important in
determining whether railway commission acted arbi-
trarily in denying application for discontinuance of an
agency and substituting caretaker’s service. Thomson
v. Nebraska State Railway CommiSsion.........ccccccoenn.
A common carrier, in addition to being a commercial and
transportation enterprise for profit, is a public service
facility with duties owing to the domain it traverses,
and the necessities, requirements and convenience of
tributary areas must be considered and reasonably pro-
tected. Thomson v. Nebraska State Railway Commis-
SUOVL oo ae e meee et eatcmceeccasmsemsesromeoeesaseesesee-cssesisssasesesessvescercencn

To avoid a written release of damages for personal in-
juries on ground of mutual mistake of the parties, mis-
take must relate to a present or past fact or facts ma-
terial to the contract of settlement, and not to an opin-
ion as to future conditions as to results of present known
facts. LaRosa v. Union P. R. Couoeeiiiiiiiicee
A mistake as to future development of a known injury
is one of opinion, and not a mistake of fact. LaRosa v.
Union P. R. COu e
In action for injuries sustained by plaintiff when his
arm was cut by a circular crosscut saw, evidence was
insufficient to avoid a written release of damages on
ground of mutual mistake of the parties. LaRosa v.
Union P. R. GO e cenaceeaaas

Remainders.
Where the remainderman is ascertained, a vested remain-

der is distinguished by the certainty of the right of fu-
ture possession or enjoyment, and not the certainty of
possession or enjoyment if remainderman lives until de-
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termination of the preceding estate. Goodrich v. Bon-
RO e 489

Replevin.

1. The action of replevin is a law action requiring return
to or recovery by a person of goods or chattels wrong-
fully taken or retained, and the right of immediate pos-
session. Landis Machine Co. v. Omaha Merchants
Transfer Co.. . .. 389

2. Where personal taxes were assessed against conditional
buyer in possession, buyer defaulted and surrendered the
property, and the sheriff levied on property during proc-
ess of its removal, by virtue of a distress warrant for
taxes, the validity of which is not questioned, judgment
dismissing seller’s replevin action against sheriff was
improper and case was remanded with directions to en-
ter proper judgment denying plaintiff immediate right
of possession or return of property, holding that sheriff
was entitled to return of property taken, or, in the al-
ternative, for the value thereof, or for the value of sher-
iff’s possession, if property could not be returned. Lan-
dis Machine Co. v. Omaha Merchants Transfer Co......... 389

Revivor.
A cause of action created by statute does not survive un-
less declared so to do by the statute itself or by provi-
sions for its survival made by some other statute. In 7e

Estate of SAMSOM...ooooooiooiiiiiiii e, 556
Sodomy. )
The statute defining the crime of sodomy contemplates per
os as well as per anum involvement. Sledge v. State...... 350

Specific Performance.

1. A petition which alleged a definite offer of sale of realty
by defendant containing certainty as to conditions, and
an acceptance of the offer with its conditions before offer
was withdrawn, to which was attached the correspond-
ence between the parties allegedly constituting the con-
tract, was sufficient to state a cause of action for spe-
cific performance of the contract. O’Shea v. Smith.._.... 231

2. Applications for specific performance of a contract are
addressed to sound legal discretion of the court, and the
court will be governed to a great extent by facts of each
case. Witest v. Pounds........................ 882

3. Where defendant had repeatedly requested performance
by plaintiff of plaintiff’s contract to purchase undivided




952

States.
1.

Statutes.
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interest in real property, and plaintiff had not paid pur-
chase price and by conduct indicated that she had aban-
doned contract, plaintiff was not entitled to decree for
specific performance. Wiiest v. Pounds.....ccuvciceccecvnennn.

It was the intention of congress in formation of state
of Nebraska out of territory obtained through Louisiana
purchase that the eastern boundary adjacent to state of
Iowa should be coincident and coterminous with the
middle of the channel of the Missouri river as it existed
at the date of the purchase of the territory, except to the
extent that it was abridged, if it was abridged, by any
rights acquired by the state of Towa through the en-
abling act whereby that state was admitted into the
union. First Nat. Bank v. McFerrin........eeeeee..c.. 617,
Lands cut off from the mainland of a state by avulsion
do not change their status, but remain a part of the
state from which they were cut off.- First Nat. Bank
Ve MCF @ TN eesreeeneenesnereesn e anans 617,
The middle of the channel cf the Missouri river is the
boundary line between the states of Nebraska and Iowa.
First Nat. Bank v. McFerrin ..617,
A suit against the state for the taking or damaging of
private property for public use must be commenced with-
in two years from time the taking or damaging of the
property occurred. Bordy v. State..........oooooooieeiiiiiiiiil
A state is not liable foir the fraudulent acts of its offi-
cers and agents unless such liability exists by constitu-
tional provision or statute. Bordy v. State......................
The legislature may properly waive the immunity of the
state from suit by adoption of a resolution to that effect.
Bordy v. State

The Civil Code as a statute complete in all its paris
should be so construed as to make all of its parts har-
monize with each other and render them consistent with
its general scope and cobject. State, ex rel. Johnson, v.
Consumers Public Power District........oooeveemeeeeeeeaennin
That which is implied in a statute is as much a part of
it as that which is expressed. State, ex rel. Johnson, v.
Consumers Public Power District
Statutes should be so construed as to give effect to the
intention of the legislature, and if a statute is plain and
unambiguous, there is no room for construction or inter-
pretation. Federal Farm Mtg. Corporation v. Adama....
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4. When the legislature reenacts a law, it thereby adopts
the judicial construction which has theretofore been
placed upon it. Johnson v. Weborg....ooioariniiinnns
5. Special statutory provisions in regard to a particular
subject control general provisions. City of Grand Island
Ve TVELLES oo en e e e nes e et acamasss e emnasrasnnns
6. Where a statute is clear and unambiguous, it should be
given effect according to its plain terms. City of Grand
Island v. Willis........
Stipulations.

Taxation.
1.

‘A formal, Jud1C1a1 stipulation by the parties as to facts,

so long as it stands, is conclusive between them, and can-
not be contradicted by evidence tending to show the facts
otherwise. In re Estate of Sautter.......ccoeeeec.

SEE CHARITIES.
In action to foreclose tax sale certificate, wherein plain-
tiff purchased land on foreclosure and was required to
account for rents on application to redeem, evidence re-
quired approval of plaintift’s report in so far as it cred-
ited defendants with rent collected each year, less
amount paid one defendant, but did not require approv-
al of report in so far as it claimed right to deduct ex-
penses paid by plaintiff on trip made to rent the land.
Coffin v. Maitland...........
Statutes exempting certain legacies fron an mherlt—
ance tax should be strictly construed, and in order to be
exempt a legacy must come within the strict letter of
the statutory exemption. In re Estate of Seutter ...
An appeal properly perfected as provided by statute
gives the district court jurisdiction to fix, determine and
assess an inheritance tax against the interests of all
parties liable thereto and to designate the pro rata pay-
ment thereof to the counties entitled to receive the same
for the benefits for which the tax was created. In re

A foreign corporation organized exclusively for chari-
table purposes, which complies with statute and becomes
a body corporate in the state, is not exempt from pay-
ment of an inheritance tax, since such foreign corpora-
tion by its domestication does not become entitled to the
same legal rights, powers and advantages in all respects

Exemption from payment of inheritance tax applies
only to domestic institutions organized and operating as
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charitable institutions, and does not apply to unincorpo-
rated foreign associations organized and operating for
charitable purposes. In re Estate of Sautter.. ... . 42
6. Where foreign charitable corporations and a foreign un-
incorporated charitable association, devisees under a
will, agreed to pay heir at law to dismiss suit to con-
strue will, such amount to be retained from a partial
distribution of the assets of the estate and there was no
stipulation for decree of distribution of property other
than in accordance with the terms of the will, the prop-
erty passed under the will and the compromise payment
was not deductible from the interest of such corpora-
tions and associations in computing inheritance taxes.
In re Estate of Sautter ..o 42
7. The statutes pertaining to listing for taxation all per-
sonal property do not take into account qualified or con-
ditional sales of personal property and admit of no ref-
erence to legal and equitable or general and specific
owners. Landis Machine Co. v. Omaha Merchants
TrARSFET €0ttt 389
8. Where a statute requires property to be assessed to the
owner, it means the general and beneficial owner, that
is, the person whose interest is primarily one of posses-
sion and enjoyment in contemplation of an ultimate ab-
solute ownership, and not the person whose interest is
primarily in enforcement of a collateral pecuniary claim,
and does not contemplate the use and enjoyment of the
property as such. Landis Machine Co. v. Omaha Mer-
chants Transfer Co.o oo e 389
9. Personal property in the possession and control of a
buyer under a conditional sales contract, who has been
invested with all the indicia of ownership, is properly
assessed to the buyer. Landis Machine Co. v. Omaha
Merchants Transfer Co........ 389
10. The purpose and intent of statute prohibiting use of
remedy of replevin to recover property restrained for
nonpayment of tax is to provide an adequate legal rem-
edy for the tax debtor and prevent delay in collection
of public revenue during vexatious litigation, but the
remedy has no application to strangers to the tax whose
property has been distrained for taxes of another. Lan-
dis Machine Co. v. Omaha Merchants Transfer Co......... 397
11. Under statute providing that taxes assessed on person-
alty shall be first lien after November 1 next following
date on which taxes are levied, a .conditional sales con-
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13.

14.

15.

16.

17.

18.

tract executed before November 1 is superior to statu-
tory tax liens of prior years but is inferior to tax liens
for subsequent years. Landis Machine Co. v. Omaha
Merchants Transfer Co..... o einreeecccaceesenneaneas
An erroneous and excessive valuation of realty for tax-
ation purposes may be corrected on appeal by the tax-
payer to the district court and likewise to the supreme
court. Swanson v. Board of Equalization.................
The amendatory statute respecting matters to be con-
sidered in arriving at actual value of realty for purpose
of taxation is unconstitutional as providing method for
fixing valuation of realty different from that prescribed
for other tangible property, contrary to constitutional
requirement that taxes be levied by valuation uniformly
on all tangible property. Swanson v. Board of Equal-
BZOQETOML oo eeeeeeeeeae e e e e eseeemnnsrmeemeanssan e e mn e e e e ene e
Under statute requiring property to be assessed for pur-
pose of taxation at its actual value, farm land must be
valued and assessed at its actual cash value, that is, at
its value in the market in the ordinary course of trade.
Swanson v. Board of Equalization...........ccccooceoe.
The statute authorizing board of equalization, at its an-
nual meetings, to correct evident errors of assessment
or apparent gross injustice in overvaluation or under-
valuation of realty, authorizes action by the board re-
gardless of whether the errors or injustice result from

955

397

506

506

506

some act of the assessor or from the act of the board -

itself, and the statute is remedial and intended to reach
cases where, because of evident error of assessment or
apparent injustice in overvaluation or undervaluation,
the taxpayer would bear more or less than his just share
of the burden of taxation. Swanson v. Board of Equal-
TRAETOM ettt e maa s e s e s eam e e e e e e
Where county purchased a tax sale certificate of realty
and held it for two years, county’s foreclosure proceed-
ings were governed by section 77-2040, Comp. St. 1929.
Knox County V. Perty. i
The procedure to be followed under statutes authorizing
county to foreclose tax sale certificate for delinquent
taxes which had been purchased by the county and held
for two years, and authorizing county to foreclose such
certificate immediately affer purchase thereof, is that
provided for foreclosure of real estate mortgages. Knox
County V. Perry. e
Section 77-2039, Comp. St. Supp. 1937, provides a full,
complete, and definite procedure by which a county may
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foreclose the lien of certain delinquent taxes. City of
Grand Island v. Willis.......oeoeeooemeeeveeeeeeeeeeeeee.

A county may not go beyond statute authorizing coun-
ties as trustees for governmental subdivisions to fore-
close liens for delinquent taxes upon realty which has
been unsuccessfully offered for sale for taxes for three
consecutive years to protect itself or other governmental
subdivisions for which it is trustee. City of Grand
Island v WllES...ocumoeeeeeeeeeeeee e
Where sales of realty for delinquent taxes were illegally
confirmed to county as trustee for governmental sub-
divisions which relied upon county and county sold such
realty to individual purchasers and refused to make re-
quired proportionate distribution of purchase price to
governmental subdivisions as their share of the taxes
and raised question of its own illegal acts, county was
estopped from retaining the money and equity would in-
tervene to require county to make the distribution to
the governmental subdivisions. City of Grand Island

Under statute authorizing counties to foreclose liens for
delinquent taxes upon realty which has been unsuccess-
fully offered for sale for taxes for three consecutive
years, a county is obligated to foreclose tax liens and to
account to other governmental subdivisions for their
pro rata share of the taxes and, acting for such sub-
divisions as trustee, to institute foreclosure proceedings
and to make presentation, on motion, to the court for
confirmation of sales under the statute. City of Grand
Island V. WEIlIS. oo
Fact that property was assessed in name of one other
than owner does not render tax void if the property be
in other respects sufficiently described. Scotts Bluff
County v. Frank
It will not be assumed that assessor intended to omit any
land from assessment. Scotts Bluff County v. Frank....
Irregularities, informalities or omissions in describing
real property on assessment records and tax lists shall
not invalidate the tax or invalidate the tax sale if de-
scription is sufficiently definite to enable county treas-
urer, or other officer, or other person interested to deter-
mine what property is meant or intended by the descrip-
tion. Scotts Bluff County v. Frank....ooooeeooemnoo

SEE APPEAL. CRIMINAL LaAw.
Instructions should be considered together and when, as
an entire charge, they properly submit the issues to the
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jury, the verdict will not be set aside on appeal for
harmless error in one of them. Bancroft v. Kite............ 178
2. Where there is a change of pleading accompanied by a
material change of testimony made for the purpose of
making a case against another defendant, a court should
look beyond the bare allegations of the petition and the
testimony given before challenge is made to its credi-
bility. Gormley v. Peoples Cab.....ocoovooiciiiiiins 346
3. Where defendant moves for a directed verdict at close
of plaintiff’s evidence, such motion must be treated as an
admission of the truth of all material and relevant evi-
dence favorable to plaintiff and of all proper inferences
to be drawn therefrom, and if the evidence tends to sus-
tain allegations of the petition and the petition states
a cause of action, case should be submitted to the jury,
but the rule is not applicable where other evidence of
plaintiff demonstrates conclusively, or to a degree that
minds of reasonable men cannot differ thereon, that such
evidence favorable to plaintiff is incapable of belief.
Gormley v. Peoples Cab ... 346
4. In a jury case, where different minds may draw differ-
ent conclusions or inferences from the adduced evidence,
or if there is a conflict in the evidence, the matter at is-
sue must be submitted to the jury, but where the evi-
dence is not disputed, or but one reasonable inference or
conclusion can be drawn from the evidence, the question
is of law for the court. Fulcher v. Tke ... ... 418
5. Harmless imperfections in single instructions are not
sufficient grounds for reversal of a judgment, where en-
tire charge to jury fairly states the law applicable to
the issues and evidence. Gillan v. Equitable Life Assur-
ANCE SOCTELY oot eesminn e e e sn s aenanene 497
6. Motion for directed verdict must be treated as admis-
sion of all material evidence submitted on behalf of the
party against whom the motion is directed, and said
party is entitled to have every controverted fact resolved
in his favor and to have the benefit of every inference
reasonably deducible from the facts in evidence. Malo-
lepszy v. Central Market ... ... 570
Roberts v. CarlSom. .. .ooomveiiiciciemiieiececeeeaene 851
7. A motion for directed verdict must be treated as an ad-
mission of the truth of all material and relevant evi-
dence submitted on behalf of the party against whom
motion is directed, and said party is entitled to have
every controverted fact resolved in his favor and to
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have the benefit of every inference that can reasonably
be deduced from the facts in evidence. Bowerman v.
Greenbery ...

Where instructions given, in their entirety, adequately
state the law, they are sufficient. Crandall v. Ladd........
In an action at law, trial court should refuse to direct
a verdict on an issue of fact or to sustain a motion for
judgment and discharge jury when there is a substantial
conflict in the evidence. Calkins v. Yechout....................
The trial court should instruct the jury on the presump-
tions of life or death in order that a litigant may not be
denied the benefit of the conclusions to which he is en-
titled. Banks v. Metropolitan Life Ins. Co.....oeeeeeenner..
In determining whether giving of a sentence in an in-
struction is erroneous, it must be considered with the
instruction of which it is a part. Roberts v. Carlson....
Where fear is a proper element to be considered in the
fixing of damages in a condemnation, it is reversible er-
ror for the court to refuse to instruct the jury properly
on that subject. Langdon v. Loup River Public Power
District ...
In proceeding to condemn an easement for an electric
power transmission line where there was in the record

721

736

823

851

. 859

evidence of fear of danger of the kind which may prop- .
erly affect the value of the land over which an electric '

transmission line extends, and of the kind which may
not, and instruction given did not properly cover it, re-
fusal of the trial court to give instruction which would
have correctly apprised the jury of the character and
kind of evidence of fear they had a right to consider in
determining the damages to which landowners were en-
titled was error. Langdon v. Loup River Public Power
DHSEITCE e

If an attorney, by statements and representations to his
clients as to the condition and quality of their interests
in an estate, procures a sale thereof to a third party for
whom he is acting at the same time as attorney, for an
inadequate price, a court of equity will. set aside the
transaction and restore the interest in the estate to the
clients on repayment of the purchase price with the le-
gal rate of interest, whether the attorney acts on infor-
mation derived from the client or from any other source,
since the attorney is affected with a trust and the mat-
ter is grounded on public policy and not necessarily on
fraud. Zimmer v. Gudmundsen... ...

859
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2. In equity action to impress a constructive trust on real

Venue.

estate, on ground that a fiduciary relation existed be-
tween plaintiff and defendants and that defendants, us-
ing plaintiff’s money inequitably, purchased real estate
taking title thereto in defendants’ names, evidence was
insufficient to establish fiduciary relationship or to au-
thorize the court to impress a constructive trust on the
real estate. Standidge v. Creveling..............
A constructive trust is a relationship with respect to
property subjecting the person by whom title to prop-
erty is held to an equitable duty to convey it to another
on ground that his acquisition or retention of property

Iis wrongful, and that he would be unjustly enriched if

he were permitted to retain the property. Fisher v.
Keeler oooooeiiiiiiiiicieeeeeeee ..
Where owner of interest in land transfers it inter vivos
to another in trust for the transferor, but no memoran-
dum properly evidencing the intention to create a trust
is signed, and transferee refuses to perform the trust,
the transferee holds the interest upon a constructive
trust for the transferor if the transfer was procured by
fraud, duress, undue influence or mistake. Fisher v.
KOOLOT ettt e

An action against a public officer for any neglect of of-
ficial duty must be brought in the county where the
cause or some part thereof arose. Platte Valley Irriga-
tion District v. Ty ..o
Loup River Public Power District v. North Loup River
Public Power and Irrigation District ...........eeciennens
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District...........ocooovoooiiciccciiiicie.
A suit for an injunction, and the establishment of the
relative rights of the parties to the action, against the
executive and administrative officers of the state to com-
pel the enforcement of appropriative water rights ac-
cording to priority by restraining unlawful diversions
by junior appropriators is properly brought in the coun-
ty where the damages occurred. Platte Valley Irriga-
tion District v. Ty oo,
Loup River Public Power District v. North Loup River
Public Power and Irrigation District......ooooiiiiiineniie.
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District...
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Where an unlawful diversion of water takes place in
one county and damage occurs as a result thereof in an-
other county, the party injured may commence his ac-
tion in either of such counties. Loup River Public Pow-
er District v. North Loup River Public Power and Irri-
GOUEION DASEVICE .o oot eae e
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District
Where a court has jurisdiction of the subject-matter of
an action and obtains service of summons on a defend-
ant amenable to service in that county, who has a sub-
stantial interest in the subject of the suit adverse to
plaintiff, a summons may properly issue to a defendant
public corporation domiciled in another county. Platte
Valley Irrigation District v. TilleY ..o
Loup River Public Power District v. North Loup River
Public Power and Irrigation District.... ..o,
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District.......o.ooooooooeoooeinn,

“Waiver” is defined as a voluntary and intentional relin-

Waters.
1.

quishment or abandonment of a known existing legal
right, advantage, benefit, claim, or privilege which, ex-
cept for such waiver, the party would have enjoyed, the
voluntary abandonment or surrender by a capable per-
son of a right known by him to exist, with the intent
that such right shall be surrendered and such person
forever deprived of its benefit, or such conduct as war-
rants an inference of the relinquishment of such right,
or the intentional doing of an act inconsistent with
claiming it. Lipe v, World Ins. Cou....cooooonevoeeeaeeaann

A junior appropriator who takes water contrary to the
closing orders of the bureau of irrigation, and without
regard to priority, may be enjoined at the instance of
an injured senior appropriator. Platte Valley Irriga-
tion District v. Tilley.... e en

It is the duty of the bureau of irrigation, if its closing
orders be not obeyed, to shut and lock the headgate of an
offending appropriator of public waters. Platte Valley
Irrigation District v. Tilley.................

The bureav of irrigation may not, without shutting and
locking the headgates of offending appropriators, sit by
and permit unlawful diversions of water with impunity.
Platte Valley Irrigation District v. Tilley......................
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4.

10.

11.

In a suit for general equity relief by senior appropriator
against junior appropriators, the court should determine
and declare the relative rights of the parties and render
a decree making effective the enforcement of the rights
thus found to exist. Platte Valley Irrigation District v.
Tilley eemeenneenteeeeaeenseanaenen
The csranting of -an appropriation by the state, which
includes the right to construct a diversion dam in the
river, carries with it the incidental right to impound un-
appropriated waters behind the dam to facilitate the di-
version of water under its appropriative right. Platte
Valley Irrvigation District v. Tilley......coooeoeeonvireiieciee
Where impounded water was captured during the non-
irrigation season, or from waters not usable for irriga-
tion purposes during the irrigation season, a senior irri-
gation appropriator was not entitled to its release for
irrigation purposes as a part of the natural flow of the
stream. Platte Valley Irrigation District v. Tilley... ...
The rights of an appropriator for power and storage
purposes will not be jeopardized by refusal to obey an
order of the bureau of irrigation to release water im-
pounded behind its dam, where such order was not in ac-
cord with priority rights and was coerced by a void per-
emptory writ of mandamus. Plaite Valley Irrigation
District V. Taley oo
A senior appropriator of public waters has a prior
right over all junior appropriators so long as water can
be delivered to senior appropriator’s headgate in usable
quantities. Platte Valley Irrigation District v. Tilley....
The obtaining of irrigation water by procurement of a
resiraining order enjoining the closing of the headgate
of a canal ordered closed by the bureau of irrigation
will be treated as a condition and the waters remaining
will be administered according to priority. Platte Val-
ley Irrigation District v. TilleY. ....oooooomoooeeee .
The securing of restraining orders by filing injunction
suits in bad faith is condemned as an intolerable men-
ace to the orderly administration of appropriated wa-
ters of the state. Platte Valley Irrigation District v.
TRLEY e

Violations of orders of the bureau of irrigation by other
appropriators do not furnish a basis for injunctive re-
lief by a junior appropriator where the effect of such in-
junction is to deprive a senior appropriator of his prior
right to water. Platte Vallzy Irrigation District wv.
Tilley ;
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An injunctive order obtained by a junior appropriator
against officers charged with administering the appro-
priated waters of a stream can have no effect against
an injunction procured by a senior appropriator in
which junior appropriator and administrative officer of
state have been made parties to the suit. Platte Valley
Irrigation District v. TULEY oo
An irrigation district is a public as distinguished from
a municipal corporation, and is not confined to the striet
and narrow limits applied to municipal corporations.
Loup River Public Power District v. North Loup River
Public Power and Irrigation District
Loup River Public Power District v. Middle Loyp Pub-
lic Power and Irrigation DiStrict...........cooooooomooeeeeaeaeee
An appropriation of public waters for power purposes
together with the necessary dams, ditches and other
works used therewith, are appurtenant to the power
plant and the real estate upon which it stands. Loup
River Public Power District v. North Loup River Public
Power and Irrigation District...........ooooooooeooeeoeeeen .
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District
A wrongful act, which reduces the quantum of water
necessary for a senior appropriator’s needs within limits
of his appropriation, constitutes a damage to his appro-
priative and other property rights connected with the
use thereof. Loup River Public Power District v. North
Loup River Public Power and Irrigation District..........
Loup River Public Power District v. Middle Loup Public
Power and Irrigation District
Limitations imposed on an appropriator of public waters
by the state in adjudicating his right and fixing his pri-
ority are restrictions upon such appropriator only and
may not be treated as a grant to another appropriator.
Loup River Public Power District v. North Loup River
Public Power and Irrigation District
Loup River Public Power District v. Middle Loup Public
Power and Irrigation District
Each appropriator of public waters must derive his
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rights from his own grant. Loup River Public Power °

District v. North Loup River Public Power and Irriga-
tion District. . ...

Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District

141
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19.

20.

21.
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23.

Under statute an appropriation of public waters may
be allowed in an amount less than that applied for, and
if the applicant be dissatisfied therewith he must appeal,
otherwise the appropriation becomes final. Loup River
Public Power District v. North Loup River Public Power
and Irrigation DIStrict.. ...
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District..................
An appropriation of one acre-foot of water for each acre
of land irrigated was final and mandatory on the admin-
istrative officers of the state. Loup River Public Power
District v. North Loup River Public Power and Irriga-
BI0T DASETTOE oottt s eaamn e ne e e
Loup River Public Power District v. Middle Loup Public
Power and Irrigation District.................
The amount of public waters to which an appropriator
is entitled is to be measured at the point of diversion

963
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from the natural channel of the stream from which the’

appropriation was made. Loup River Public Power Dis-
trict v. North Loup River Public Power and Irrigation
DIESEVECE et eeeeee e eea e et et e me e s eenecan e e e e nnnsaann
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District..........iiiiiiiiiccnnnes
The right under the Constitution to divert unappropri-
ated waters- to a beneficial use is a constitutional right,

‘and ‘the first in time is the first in right, without refer-

ence to the particular use. Loup River Public Power
District v. North Loup River Public Power and Irriga-
B20M DESTFICT .o e e st emm e e
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District. ............ccooiiiciiiiiccnns
Where the waters of any natural stream are insufficient
for the use of all desiring to use the same, those using
the water for agricultural purposes are entitled to pref-
erence over those using the same for manufacturing pur-
poses. Loup River Public Power District v. North Loup
River Public Power and Irrigation District......................
Loup River Public Power District v. Middle Loup Public
Power and Irrigation District ..o,
A petition to determine relative rights to waters flowing
in a public stream in this state, wherein the facts alleged
show that plaintiff appropriated such water and applied
the same to a beneficial use prior in time to the alleged
diversion by the defendant, states a cause of action en-
titling plaintiff to an injunction restraining further
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wrongful diversions by the defendant. Loup River Pub-
lic Power District v. North Loup River Public Power
and Irrigation DiSErict. ...
Loup River Public Power District v. Middle Loup Pub-
lic Power and Irrigation District........ooooooeoooon.
A specific call for the thread of a stream fixes the thread
as the boundary and in case the stream has two chan-
nels the thread of the main channel is the limit. Hardt
v. Orr . .
Where title to an island in a nonnavigable stream is con-
veyed to a grantee by governmnent patent and the land
so conveyed is bounded by the waters of such stream,
the grantee’s ownership carries with it the bed of the
river to the center or thread of each surrounding chan-
nel. Hardt v. Orr.............

to grants of land bounded upon rivers must be the line
which would give the owners on either side access to the
water, whatever its stage might be and particularly at
its lowest flow. Hardt v. Orr. oo
Grants of land bounded upon rivers carry with them the
exclusive right and title of the grantees to the center
or thread of the stream, unless the terms of the grant
clearly denote an intention to stop at the bank or mar-
gin of the river. Hardt v. Orroooeoeo
If land involved in ejectment action, from date of ac-
quisition of territory by Louisiana purchase in 1803 to
1846, the date when Iowa was admitted to the Union,
was west of middle line of Missouri river, the jurisdie-
tion of Nebraska rightfully attached to it, and if the
river subsequently turned its course to west of the land,
it remained in the jurisdiction of Nebraska, and owner-
ship of land was not changed. First Nat. Bank v. Me-
Ferrin ... . . ....617,
An action lies to establish and protect an irrigation
company’s water rights and enjoin the unlawful diver-
sion of its supply of water, and such a suit may be
brought by the company without joining its stockhold-
ers or consumers as parties. Robinson v. Dawson Coun-
ty Irrigation Co. .
In senior appropriator’s action to recover for damages
to crops by conversion of storage water and the taking
of natural flow of irrigation water by junior appropri-
ator, evidence failing to distinguish between damages
from taking of the natural flow to which defendant was
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31.

Wills.

entitled and damages from conversion of storage water
was insufficient to sustain recovery by plaintiff. Robin-
son v. Dawson County Irrigation Co.....iies
Where all available water passing a certain point on the
stream would not, if not diverted or interrupted, reach
a senior appropriator down-stream, junior appropriator
may lawfully divert water within the limits of his ap-
propriation, and such diversion is not in law out of pri-
ority diversions. Robinson v. Dawson County Irriga-
tion Co...

Where grantee received title to property subject to a
reserved right of possession in grantors, and grantors
remained in possession, wife of grantee, as his devisee,
took title subject to the burden of the reservation.
Blum v. Poppenhagen..
Where a testator has used words of purchase and of
limitation synonymously or interchangeably, the words
of purchase must control, and the words of limitation
construed to be descriptio persone. Salmons v. Salmons
In order that the rule in Shelley’s case be applicable, it
is necessary that the words in a will shall indicate an in-
tention that the full line of heirs of the ancestor shall
take at the time of his death, and by heirs is meant all
of his kin who survive him and are capable of inheriting
at the time of his death, including descendants and col-
lateral heirs. Salmons v. Salmons
Since by statute a surviving spouse is an heir as to both
personalty and realty of a deceased spouse, the descrip-
tion of “heirs” in a will includes a surviving spouse, un-
less excluded by unambiguous words or by clear impli-
cation from the language of the will. Salmons v. Sal-
TROTS eeeemremmeeeeeamcecannnn et et eaneamaaan e nten et anmreranen
Where words used in a devise creating an estate in real
estate do not include the full line of heirs of the ances-
tor, the words are words of purchase and not of limita-
tion. Salmons v. SGIMONS.co e
The rule in Shelley’s case is a rule of property in this
state. Salmons v. SAlmons. ...
Where a testator intending to create a life estate uses
words of limitation rather than of purchase, testator’s
intention must yield to the rule in Shelley’s case and the
devisee decreed to be owner in fee simple of the devised
realty. Salmons v. Salmons
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In determining testator’s intention, it is the eourt’s duty
to examine the will in its entirety, giving consideration
to. every pravision, giving words used their eommonly
and generally accepted meaning, and te indulge the pre-
sumiption that the testator understood the meaning of
the words used. Salnzons v. Salmons_. ... .
Generally, the purchaser of an heir’s interest, if the sale
is set aside, may be entitled to reimbursement for ex-
penditures made in good faith fo protect the heir’s in-
terest or title. Zimmer v. Gudmundsen ... _............_.
Though the purchase of an heir’s interest in an estate
may be fraudulent and may be set aside for fraud, re-
imbursement may be allowed for expenditures made in
good faith by the purchaser to protect the interest so
purchased, if expenditures are beneficial to the heirs.
Zimmer v. GuAmMURASETN............ccooeeiimiiiieeeciceeees
Where fransfers by heirs of their inferests in deceased’s
estate to a third person were vacated because the attor-
ney for deceased’s estate falsely represented to the heirs
the value of the estate, the heirs were entitled to have
the purchaser account for the rents and profits, or the
value of the use of the lands with interest thereon at
the legal rate. Zimmer v. Gudmundsen.....................
If possible without violating well-settled rules of law,
effect must be given to every word in a will. Hulse v.
TUUMIOY e e m st e s e e ennaameeanan
The words “it is my will” used in a clause of a will are
more than mere entreaty or expression of desire, and
are words of command expressing an imperative testa-
mentary design. Hulse v. Tanner.. ...
Where will in one clause provided for bequest of testa-
tor’s property to his children and their issue in the man-
ner thereafter set forth, and in subsequent clause prohib-
ited sale of farms for ten years and placed them in
charge of executors to use income to preserve the prop-
erty and to support and educate a daughter until she
married or reached the age of 21 years, and also pro-
vided for the taking per stirpes by issue of deceased
child, and the taking by remaining heirs of share of
child who died without issue, will create a ten-year trust
and children received an equitable interest in premises
subject to destruction unless they lived until termination
of trust. Hulse v. Tanner ...
Where testamentary trust provided for distribution by
executors among children of testator of surplus income
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18.

17.

18,

19.

20.

21.

remaining after trust purposes had been met and for
division of trust res at end of trust term, and will pre-
vided that upon death of a child without issue, remaining
heirs should take his share, child of testator acquired a
defeasible estate in trust res and trust income, and upon
his death his interest terminated and passed to the re-
‘maining children. Hulse v. Tonner .......coceeenecnccs
Though subsequent provisions in a will will not prevail
to cut down an estate in fee simple, they may operate
to define the estate devised, and show that what without
them would be a fee was intended to be an inferior es-
tate. Hulse v. Tanner
The rules that words of limitation shall be applied to
death of first taker without issue during life of testator
does not apply where there are indications, however
slight, that testator referred to death subsequent to his
own demise. Hulse v. Tanner....ooooiiiiceiicnnniminnnnnne.
In construing a will, testator’s intent must be deter-
mined from the language used in the will and when so
ascertained that intent must be given effect, if it is not
contrary to law. Goodrich v. Bonham
In construing a will, it is presumed that testator intend-
ed to dispose of his entire estate, unless the contrary is

. apparent from the will itself. Goodrich v. Bonham........

Where a will does not show a contrary intention, a re-
mainder will not be held to be contingent if it can rea-
sonably be held to be a vested remainder in view of pol-
icy of law to favor the early vesting of estates. Good-
TR Ve BOTMRMM ettt e
Under will disclosing testator’s intention to provide for
all contingencies, and placing certain realty in trust,
the net income to be paid to testator’s daughter during
her lifetime and that “upon the death of” the daughter
title to realty shall vest in fee simple in testator’s son,
quoted words define the time when the enjoyment of es-
tate in remainder begins and do not mean that remain-
der estate shall not vest until death of the holder of the
life estate. Goodrich v. BonAGM. oo

‘Witnesses.
On issue involving allowance of claim by executor of a will

against testator’s estate for amount due on note executed
by principal debtor and by testator as surety, where
statute of limitations was pleaded as a defense, princi-
pal debtor had a direct legal interest in the transaction,
within meaning of statute, rendering him incompetent
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as a witness to testify to conversations between himself
and testator showing that testator consented to pay-
ment which prevented barring of the claim. In re Es-
tate Of SOURUD..coueenneeeeeeeeeeeeeeeeeeeeeeeeeeeeee e .. 456




