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MINNEAPOLIS DREDGING COMPANY ET AL., APPELLANTS, V.
ADDIE S. REIKAT, COUNTY TREASURER, ET AL., APPELLEES.
3 N. W. (2d) 889

FiLep MaAy 15, 1942. No. 31323.

1. Taxation. Under the revenue laws of Nebraska the county
board of equalization has authority to hear and determine con-
troverted issues of ownership and value of personal property for
purposes of taxation.

A complainant who appears before the county board

of equalization and pleads that personal property assessed in his

name is owned by another has the burden of proof on that issue.

The decision of the county board of equalization on

issues of ownership and value of personal property for purposes

of taxation is not reversible on appeal unless it appears from
clear and convincing proof that it is erroneous.

Decision of the county board of equalization approving

chased them for operation in the construction of a public dam,

held not shown by the evidence to be erroneous on the ground
an assessment of dredges as property of contractors who pur-
that the dredges were owned by the owner of the dam.

Assessment of two dredges at the site of the Kingsley

dam in Keith county as the property of Minneapolis Dredging

Company and Martin Wunderlich Company at a valuation of

$142,000 April 1, 1940, held not shown by the evidence to be

excessive.

APPEAL from the district court for Keith county: J. LEON-
ARD TEWELL, JUDGE. Affirmed.

Shuman & Overcash, for appellants.
Zelma Derry and M. M. Maupin, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

ROSE, J. '

This is a proceeding to cancel or reduce the assessment of
two dredges used by Minneapolis Dredging Company and
Martin Wunderlich Company, contractors, in constructing
for the Central Nebraska Public Power and Irrigation Dis-
trict the Kingsley dam in the North Platte river in east Ogal-
lala precinct, Keith county, Nebraska.
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The contractors scheduled for assessment personal prop-
erty, consisting of ‘““mechanical tools and industrial machin-
ery” in Keith county as of April 1, 1940, at $70,000.  This
did not include the two dredges and the county assessor
changed the schedule by inserting the dredges therein as
“all other property and personal effects not otherwise list-
ed,” $142,000.

The contractors appealed to the county board of equaliza-
tion and complained that the assessment of the dredges as
their property was unlawful and void on the ground that
they did not own the dredges April 1, 1940. The value
placed thereon by the county assessor is also the subject of
complaint.

After evidence had been adduced before the board, it
found and determined that the contractors were the owners
of the dredges April 1, 1940, and that the value thereof was
as stated in the changed schedule—$142,000. From the de-
cision of the board the contractors appealed to the district
court where the assessment was sustained. The contractors
appealed from the judgment of the district court to the su-
preme court.

The county board of equalization had jurisdiction to de-
termine the questions of ownership and value. The pre-
sumption is that it faithfully performed its official duties on
sufficient evidence of the facts. The burden was on the con-
tractors to prove that they did not own the dredges April 1,-
1940, or that the valuation of the county assessor was exces-
sive. Western Union Telegraph Co. v. Dodge County, 80
Neb. 18, 23, 113 N. W. 805, 117 N. W. 468 ; Hatcher & Co. v.
Gosper County, 95 Neb. 543, 145 N. W. 993 ; Welch v. Doug-
las County, 103 Neb. 469, 471, 172 N. W. 250, 173 N. W. 476.
The county board of equalization is the tribunal empowered
by law to determine controversial issues of ownership and
value for the purposes of taxation and its decision is not re-
versible on appeal “unless it appears from clear and convine-
ing proof that it is erroneous.” Kennedy v. Buffalo County,
134 Neb. 744, 279 N. W. 464. Field v. Lincoln Traction Co.,
74 Neb. 418, 104 N. W. 931 ; Woods v. Lincoln Gas & Electric
Light Co., 74 Neb. 526, 104 N. W, 931.
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On the question of ownership April 1, 1940, the contrac-
tors, Minneapolis Dredging Company and Martin Wunder-
lich Company, take the position that the dredges were il-
legally assessed for 1940, inasmuch as full title during that
year was in the Central Nebraska Public Power and Irriga-
tion District, a subdivision of the state, the property of
which is exempted from taxation by a provision of the Con-
stitution. Const. art. VIII, sec. 2. Is this position tenable?

The contractors, Minneapolis Dredging Company and
Martin Wunderlich Company, entered into a written agree-
ment with the Central Nebraska Public Power and Irriga-
tion District July 20, 1938, obligating themselves “to fur-
nish and deliver all tools, equipment, apparatus, facilities,
transportation and services, labor and material, and do all
work necessary to construct and complete according to the
plans and specifications,” the Kingsley dam. This contract
contains the following paragraph:

“All right, title and interest of the contractor in such
equipment, shall, upon the payment by the owner of the
monthly progress payments therefor, become, by such prog-
ress payments, vested in the owner (Power and Irrigation
District) and shall remain so vested until the completion of
the work embraced in this contract. No progress payments
will be made for any equipment in any way encumbered.
The contractor and the ownmer shall at appropriate times
furnish as necessary such instruments of title and other as-
surances as may be required.”

The contractors named purchased from Bucyrus-Erie
Company of South Milwaukee, Wisconsin, the two dredges
for use in the performance of the contract to construct the
Kingsley dam. In writing, October 24, 1938, the Bucyrus-
Erie Company entered into this agreement with the pur-
chasers, the contractors, ‘“to design, build and deliver” to
them two 30” hydraulic dredges. The purchase price was
$542,500, payable as follows: “Upon signing of this con-
tract, $54,250; December 15, 1938, $54,250; January 15,
1939, $54,250; February 15, 1939, $54,250; March 15, 1939,
$54,250; April 15, 1939, $54,250; upon completion of the
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first dredge, $81,375; upon completion of the second dredge,
$81,375; upon completion of the first 30 days of the working
period of the first dredge, $27,125; upon completion of the
first 30 days of the working period of the second dredge,
$27,125. (Total) $542,500.”

This agreement of the Minneapolis Dredging Company
and the Martin Wunderlich Company, contractors, to pur-
chase the dredges from the Bucyrus-Erie Company, called
“Builder,” contained the following among other terms:

“Subject to any prior right or title in the Central Nebras-
ka Public Power and Irrigation District, as provided for in
the contract between the purchaser and said district, here-
inafter identified, the title to said dredges shall be and re-
main in the builder until full payment of the purchase price;
provided, however, that the purchaser shall become part
owner thereof to the extent of the payments made from time
to time, as provided by Article II of this contract.” (“Ar-
ticle II” referring to purchase price, payments and dates.)

The Bucyrus-Erie Company manufactured or purchased
different dredge parts and shipped them to itself by rail to
a’'spur track on the site of the Kingsley dam and assembled
them on the premises where they were to be used. There is
evidence that the different parts of the dredges were shipped
in about 35 carloads and that the working weight of each
dredge exceeded 800 tons. There is also evidence that the
seller and buyers of these dredges performed their contract
of sale and purchase prior to April 1, 1940; that the pay-
ments of purchase price were made by the contractors; that
satisfactory tests and inspection required by the contract
were made ; that the dredges were delivered by the Bucyrus-
Erie Company to the contractors and purchasers prior to
April 1, 1940; that the latter were in the exclusive posses-
sion of the dredges, using them in the construction of the
Kingsley dam in June, 1939, and were so using them April 1,
1940, and afterwards. The evidence shows further that the
district never had possession of the dredges or control over
them. The making of the contract of sale and purchase, the
payment of the purchase price pursuant to agreement, the
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satisfactory tests of the dredges in operation, the delivery
to and acceptance of the dredges by the purchasers and the
continuous use of them by the contractors in the work of
construction, evidence the intention of the contracting par-
ties to transfer ownership and title to the contractors and
also evidence the actual transfer from seller to buyers.

The ownership and title, being in Bucyrus-Erie Company,
could only pass to the district from the contractors. While
the agreement between the contractors and the district pro-
vided that “All right, title and interest of the contractor in
such equipment, shall, upon the payment by the owner of the
monthly progress payments therefor, become, by such prog-
ress payments, vested in the owner and shall remain so vest-
ed until the completion of the work embraced in this con-
tract,” the evidence fails to show a conveyance or a delivery
essential to a transfer of ownership and title from the con-
tractors to the district prior to April 1, 1940. On that date
the dredges were in the exclusive use, control and possession
of the contractors under ownership and title previously ac-
quired from the Bucyrus-Erie Company, as found by the
district court on sufficient evidence. The record does not
contain evidence of a conveyance of title from the contrac-
tors to the district, nor does it otherwise disclose such a con-
veyance or a demand by the district for “instruments of
title.” It follows that the contractors did not sustain the
‘burden of proving that they were not the owners of the
dredges April 1, 1940.

Was the assessment of the dredges at the valuation of
$142,000 April 1, 1940, shown to have been excessive? An
engineer who testified on behalf of the contractors estimated
the value then at $55,000. The grounds for this estimate, as
expressed by the witness, may be summarized as follows:
The dredges were manufactured for this particular project.
The wearing parts were designed and built for a limited
life of two years. The difficulty of finding another project
for the use of the dredges and the expense of dismantling,
shipping and reassembling them at a new location, if found,
depreciate the value after completion of the project for
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which they were manufactured. In addition, a comparison
with the price of two similar dredges at a public sale after
completion of the project for which they were manufac-
tured, together with the experience and opinion of the wit-
ness as an expert, indicated a value of not more than $55,000
for the two dredges used in the construction of the Kingsley
dam. Testimony of this nature did not necessarily disprove
the valuation fixed by the county. board of equalization nor
conclude the district court on that issue.

The purchase price of the dredges was $542,500. The evi-
dence shows that on April 1, 1940, they had been used less
than a year; that not more than half the two-year life of the
wearing parts had expired on that date; that the dredges
were serviceable April 1, 1940 ; that they were in operation
until December 24, 1940. The future earning capacity of the
dredges in operation April 1, 1940, on the identical, partial-
ly completed project for which they were manufactured
seems to have escaped the attention of the witness.

The evidence on the issue of value has been found wholly
insufficient to overturn the estimate of the board of equaliza-
tion as approved by the district court.

AFFIRMED.

MINNEAPOLIS DREDGING COMPANY ET AL., APPELLANTS, V.
ADDIE S. REIKAT, COUNTY TREASURER, ET AL., APPELLEES.
3 N. W. (2d) 887

FiLep May 15, 1942. No. 31323.

1. Taxation. Under the Nebraska revenue law, a county assessor
has power to add to the assessment rolls any property omitted
therefrom for the current year. Comp. St. 1929, sec. 77-1006.

2. . Where the jurisdiction of the county board of equal-
jzation is invoked by complainants to cancel or reduce an assess-
ment of personal property, the board’s denial of relief after a
hearing is a final determination of those issues unless the action
of the board is set aside on appeal.

Appeal from the action of the county board of equal-

ization in refusing to eancel or reduce an assessment of personal
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property is an adequate remedy at law and failure to appeal
precludes injunction to prevent enforcement of the assessment.
In Nebraska, complainants who invoke the jurisdiction
of the county board of equalization to cancel or reduce an
assessment of personal property do not lose their statutory right
to appeal from an adverse ruling on the complaint by failure
of the county clerk to make a record of the decision, the final
order being provable by parol evidence.

APPEAL from the district court for Keith county: J. LEON-
ARD TEWELL, JUDGE. Affirmed.

Shuman & Overcash, for appellants,
Zelma Derry and M. M. Maupin, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

RosE, J.

Minneapolis Dredging Company and Martin Wunderlich
Company, plaintiffs, applied to the district court by petition
in equity for an injunction to prevent Addie S. Reikat,
treasurer, and Fred G. Taylor, sheriff, of Keith county, de-
fendants, from enforcing against plaintiffs an assessment of
taxes for the year 1939 on personal property in Keith coun-
ty.

It is alleged in the petition that plaintiffs are contractors
engaged in constructing a dam for the Central Nebraska
Public Power and Irrigation District in Keith county and
have therein personal property which they are using in the
work of construction ; that John Leonard, about July 1, 1939,
purported to make a personal tax schedule against plaintiffs
* and included therein a dredge at the value of $189,000; that
the schedule was filed in the county assessor’s office and by
virtue thereof an unlawful and void assessment of $2,228.31
was made against plaintiffs; that the dredge was not the
property of plaintiffs April 1, 1939, nor at any time during
that year, but was owned by the district named; that, not-
withstanding the invalidity of the tax, defendants threaten
to enforce payment thereof by means of a distress warrant.

By answer to the petition defendants admit they threaten
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to enforce by distress warrant the taxes of which plaintiffs
complain, and plead that on April 1, 1939, the personal prop-
erty described in the petition was then owned by plaintiffs,
was then in their possession and under their control, subject
to taxation in Keith county ; that plaintiffs refused to sched-
ule their dredge property for taxation and that John Leon-
ard, county assessor, made and returned an assessment
thereon, notified plaintiffs thereof and delivered to them a
copy of the assessment schedule; that the dredge property
was legally assessed and that taxes so levied are due and
.owing by plaintiffs to Keith county ; that plaintiffs appeared
before the county board of equalization, objected to the as-
sessment and requested cancelation thereof; that the board
sustained the assessment as made ; that plaintiffs did not ap-
peal from the action of the board and consequently are
bound by it and are not entitled to an injunction.

Upon a trial of the cause the district court found the is-
sues in favor of defendants, refused to grant an injunction
and dismissed the action. Plaintiffs appealed.

Plaintiffs contend that the assessment of the dredge prop-
erty for the year 1939 was void for the reason that it was
not assessed by the precinct assessor nor by any other officer
having authority to make an assessment. This position is
untenable. Plaintiffs alleged in their petition for an injune-
tion that they are engaged in constructing a dam and have
in Keith county personal property which they are using in
the work of construction. The record contains evidence that
a schedule listing some of their personal property did not in-
clude dredge equipment ; that the county assessor inserted it
therein as omitted property at a value of $189,000 and gave
them notice of the fact; that the greater portions of the
dredge material were at the dam site April 1, 1939. The
statute provides:

“The county assessor or county clerk may, at any time,
add to the tax rolls any property omitted therefrom for the
current year.” Comp. St. 1929, sec. 77-1006. See, also,
Bankers Life Ins. Co. v. County Board of Equalization, 89
Neb. 469, 131 N. W. 1034.
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In due time, as shown by the evidence, plaintiffs appeared
before the county board of equalization and invoked its ju-
risdiction to cancel the assessment on the ground that plain-
tiffs were not the owners of the dredge. The valuation was
also assailed as excessive. The evidence shows further that,
after a hearing, plaintiffs were notified that the board of
equalization refused to change the assessment and allowed
it to stand as made. The board had jurisdiction to grant or
deny the relief sought. The failure to cancel the assessment
or to reduce the amount of it was a denial of any relief.
Plaintiffs did not appeal and are bound by the decision of the
board. Appeal was an adequate remedy and failure to ap-
peal precluded relief in equity to prevent enforcement of the
assessment. State v. Drexel, 75 Neb. 751, 107 N. W. 110;
Hahn System v. Stroud, 109 Neb. 181, 190 N. W. 572 ; West-
ern Union Telegraph Co. v. Douglas County, 76 Neb. 666,
107 N. W. 985; Chapel v. Franklin County, 58 Neb. 544, 78
N. W. 1062; Kennedy v. Buffalo County, 134 Neb. 744, 279
N. W. 464.

Plaintiffs assert, however, that the county clerk did not
enter upon the records of the county board of equalization
any order denying the relief sought by them and they argue
that there was nothing from which to appeal. The statutory
right of appeal was not lost by failure of the county clerk to
perform his duty to record the decision. The petition for an
injunction alleged that the purported schedule was filed in
the office of the county assessor and that by virtue thereof
an unlawful assessment was made against plaintiffs, who
pleaded also that the assessment was unlawful because ex-
cessive and levied on property not owned by them—subjects
over which the board had jurisdiction. The evidence does
not show that plaintiffs demanded a transcript of the pro-
ceedings and order of the board for the purposes of an ap-
peal or that the board was requested to require the clerk to
complete the record to show the making of the order. In Ne-
braska, the revenue law does not make the record of the
board the exclusive evidence of its decision. The ruling of
the board, if omitted from the record, may be shown by parol
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evidence. Ragoss v. Cuming County, 36 Neb. 375, 54 N. W.
683; Green v. Lancaster County, 61 Neb. 473, 85 N. W. 439.
Reasons for the rule were stated by the supreme court of
California as follows:

“The power of the board to act exists independently of
any action of the clerk, and the validity of 'an exercise of it
does not depend upon the diligence of the clerk. Were it
otherwise, the clerk would have it in his power to, either by
carelessness or design, defeat any of the actions of the
board.” County of San Luis Obispo v. White, 91 Cal. 432, 24
Pac. 864, 27 Pac. 756. See, also, Burns v. McNally, 90 Ia.
432, 57 N. W. 908 ; Ewing v. Duncan, 81 Tex. 230, 16 S. W.
1000; Mecom v. Ford, 118 Tex. 109, 252 S. W. 491.

It seems clear that plaintiffs did not exhaust their remedy
by appeal, that they were bound by the assessment as made,
that injunction was properly denied and that there was no
error in the record to prejudice them.

AFFIRMED.

JAMES BENES, SPECIAL ADMINISTRATOR, APPELLEE, V.
CHICAGO, ST. PAUL, MINNEAPOLIS & OMAHA RAIL- '
WAY COMPANY ET AL., APPELLANTS.
3 N. W. (2d) 909

FiLED May 15, 1942. No. 31391

Railroads. There being insufficient evidence of negligence on the part
of the defendants to support a verdict in favor of plaintiff, the
judgment is reversed and the action dismissed.

APPEAL from the district court for Burt county: FRAN-
cis M. DINEEN, JUDGE. Reversed and dismissed.

Wymer Dressler and Robert D. Neely, for appellants.
Chatt & Ellenberger, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.
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PAINE, J.

This is an action for damages by the administrator of de-
cedent’s estate. A judgment was entered immediately upon
the $9,000 verdict, and defendants appeal, after putting up
a supersedeas bond of $10,000.

An amended petition was filed on September 3, 1940, al-
leging in brief that the tracks of the defendant railway com-
pany run parallel for a short distance with U. S. Highway
No. 73, which crosses the right of way and tracks a short
distance north of the south line of Burt county; that on June
4, 1940, defendants were engaged in repairing and improv-
ing this crossing, and Denver LaVeck was the foreman in
charge of said work, and Fred Wittig was one of said em-
ployees who was to wave a red danger flag signaling and
warning passing motorists.

It is alleged that at about 12:45 p. m. on June 4, 1940, one
Frank Malousek was riding north on said Highway No. 73,
as a guest, and the automobile proceeded in the usual man-
ner, at a speed of about 45 miles an hour; that when said
automobile had almost reached said crossing Fred Wittig
suddenly rushed up out of the ditch on the west side of said
highway onto the highway in the path of the oncoming auto-
mobile, waving a red flag as a signal of danger; that as a re-
sult thereof the driver of the automobile swerved the car
to the right, driving said car into a cement and steel signal
post, and the deceased, Frank Malousek, was pitched from
the car and thrown under the signal post.

It is further alleged that, by reason of the wrongful acts
and conduct of defendants, plaintiff’s intestate was severely
injured, receiving a concussion of the brain and extensive
fracture of the skull, together with extreme nervous and
physical shock, from which injuries he died the following
day. Plaintiff claims damages for mental and physical pain
and suffering of said Frank Malousek in the sum of $10,000.

The amended petition further alleges that defendants
were negligent in that they failed to post any warning sign
or signal, or station a flagman, south of said crossing to
warn oncoming traffic of construction operations, and direct

’
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and protect oncoming traffic; that defendants were negli-
gent in permitting said Wittig to leave his station and go to
the west of said highway out of the usual range of vision of
drivers of oncoming automobiles, and then, just as the auto-
mobile had nearly reached the crossing, to suddenly, wrong-
fully, negligently and carelessly rush upon said highway in
or near the path of the oncoming automobile, waving a red
signal flag in his hand, at or near the south edge of the cross-
ing. Plaintiff alleges that said flagman should have been
stationed at least 250 feet south of the railroad crossing at
and immediately prior to the happening of the accident.

For a second cause of action, it is alleged that the deceased
left surviving him his widow, Helen Malousek, and his
father and mother, and that he was the sole support of his
aged parents; that he was in good health, 34 years of age,
and actively engaged in farming in Saunders county, and
capable of earning $2,000 a year.

It is further alleged that it was necessary for the deceased
to obtain medical attention and hospital service, and that he
submitted to a cranial operation immediately prior to his
death; that the medical, hospital and funeral expenses in-
curred amounted to the sum of approximately $750. Plain-
tiff claims damages on account of the wrongful death of said
Frank Malousek and the hospital, medical and funeral ex-
penses in the sum of $40,000, and prays judgment against
defendants in the sum of $50,000 and costs of suit.

Defendants in their answer filed September 5, 1940, deny
each and every allegation contained in the amended petition
not specifically admitted, and allege that said accident was
due solely to the negligence of the driver of the automobile
and to the negligence of deceased; that said highway was
open and clear, the visibility was ample, and that the acci-
dent was not due to any negligence of defendants,

The reply, very promptly filed on September 19, 1940, con-
sists of a general denial and a renewal of the prayer of
plaintiff’s petition.

The defendant, company set out 31 errors as grounds for a
reversal, the principal argument being made on the charge



482 NEBRASKA REPORTS [VoL. 141
Benes v. Chicago, St. P., M. & O. R. Co.

that the verdict was not sustained by the evidence, that there
was no evidence of any damage to the widow, and the proof
showed that the parents were not dependent upon the de-
ceased son.

The widow did not appear at the trial. It seems they had
been married some seven years before, and had lived to-
gether for one year only, and she had been living in Lincoln
for the last six years. It is admitted that no damages to the
widow were proved, and her claim is not competent, so it
leaves only the parents of an adult son who are the owners
of 240 acres of good farm land in Saunders county, and while
it was mortgaged they were much better off in this world’s
goods than was the deceased son.

This is not a case where any train was involved. The
automobile in which the deceased was riding was suddenly
turned from the road and driven into a concrete block sig-
nal, or a support for the signal light. The deceased, by the
force of the collision, was instantly pitched out of the rear
window of the car against the steel signal, and a steel part of
it fell over on him and caused a fracture of his skull. No
one in the car could describe just how he got out of the car
from the middle of the rear seat, but he went out so quickly
that he could not grab hold of the side of the car or the two
men with him.

The driver of the automobile testified that, as he was go-
ing north towards this crossing at about 45 miles an hour,
the highway was clear; that he saw the wigwag was not in
action, and although he had never been over this highway
before he knew he had to cross the track, and he says that,
when he was a distance of 140 feet from the crossing, this
man Wittig flagged him down, and he thought there must be
a train coming that he did not know about; he decided he
would not go on the track, so he slid his wheels over 80 feet
on the pavement, and went approximately 100 feet in all
when he struck this signal block. The driver admitted he
could have seen down the track back of him, but he did not
look.

On the other hand, there is testimony by the defendants
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that this automobile was coming at 65 miles an hour, and
there was another car ahead of it, a coupé, which was com-
ing slowly, and the flagman testified that he went over and
flagged the coupé down and it stopped, and he was on the
west side, and feared that this other car would run over him;
he ran to the other side, and this fast-moving car “ducked”
around the standing car, and then ran off the road and into
this signal block. There is a sharp dispute in the evidence
as to how far this flagman was south of the center of the
crossing. Different witnesses testified from 10 feet to 175
feet, for one of the witnesses put this flagman south of the
track near a mailbox.

Mrs. Anna Larsen, who testified for plaintiff, lived in a
near-by house, shown in one of the pictures, and said the
flagman was standing with a group of men around the bat-
tery box about noon, where some of the men were eating
lunch. Plaintiff’s evidence further shows there was a flat-
top battery box some 40 feet north and west of the crossing.
All the men in the automobile said he was sitting on the bat-
tery box, and suddenly jumped up from it and rushed out
with this red flag and waved it violently. There is no doubt
that the flagman did not intend to let any automobile g0
across the crossing without stopping, although the west half
of the highway had not been torn up, and was all right to
Cross on.

The evidence shows that, when a “floating” gang of rail-
road repair men were going to fix this asphalt crossing, the
section boss went to Tekamah to see Ward Maw, the state
highway man in charge, and when inquiry was made Mr.
Maw called up his superior, Mr. Easter, at Lyons, who said
if the railroad company would furmsh the necessary flag-
men to direct traffic that would be sufficient. The section
boss asked if they should also put out slow signs, and Mr.
Easter said it would not be necessary if they had the flag-
men.

This procedure is in accordance with section 39- 1117,
Comp. St. 1929, in which power is conferred upon the de-
partment of public works to devise and supervise the erec-
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tion of stop signs, red flares, or warning signs, and to erect
and maintain such of them at railroad crossings where the
same intersect highways, where, in the judgment of the de-
partment of public works, it is deemed advisable.

The defendant company, engaged in repairing the cross-
ing, which required temporary obstruction of part of said
highway, is required to use ordinary care to prevent injury
to others, and in the exercise of that ordinary care sought
and followed the instructions given its employees by the of-
ficer of the state highway department in charge thereof.
See Simonsen v. Thorin, 120 Neb. 684, 234 N. W, 628.

In the case at bar, while it is ordinarily the duty of the
guest to exercise due care for his own safety, and to warn
the driver of danger, yet the evidence and circumstances of
the instant case are not such that the guest was in a position
to anticipate danger sufficient to require the guest to warn
the driver. See Gleason v. Baack, 137 Neb. 272, 289 N, W.
349 ; Fischer v. Megan, 138 Neb. 420, 293 N. W. 287; Hend-
ren v. Hill, 131 Neb. 163, 267 N. W. 340.

There is considerable discussion in the briefs about the
recovery by the wife or parents, but under our view of the
case this phase need not be discussed.

We now come to the question of the negligent act commit-
ted by the defendants. The railroad company decided that
it would rebuild this crossing, and had brought in an extra
gang of employees, who were digging out one side of the
highway, and who had gone to dinner when the accident hap-
pened. The state highway engineer had said that, if the
company put out a flagman, that would be sufficient, and it
need not put any slow sign, but the section foreman thought
he would do better than he was required, and he put out two
flagmen to flag down the traffic, one on each side of the
track, and then would have the traffic proceed across slowly.
The section boss was not given any directions as to how far
away or where the flagman should stand.

The driver of the automobile could see he was approaching
a railroad, and if one side of the highway was torn up he
should have reduced his speed very materially. Now, the



VoL. 141] JANUARY TERM, 1942 485
Benes v. Chicago, St. P.,, M. & O. R. Co.

negligence charged is that the flagman rushed in front of
him and waved a red flag violently, and that this was the
proximate cause of the accident.

When the flagman had done his duty, the driver of the car
decided that maybe a train was coming from the rear which
he had not seen, but admitted that he could have seen down
the track if he had looked back. In carrying out his decision
not to cross the track, he turned and ran down the side of the
track, struck the electric signal, and his guest was killed.
‘Was this not because of the driver’s own dereliction in not
looking back to see whether a train was approaching or not?
If so, then the proximate cause of the accident might be said
to be the negligence of the driver.

At the close of all the evidence, the defendants made this
motion: “Mr, Dressler: Come now the defendants at the
close of all the testimony and move the Court either to direct
the jury to return a verdict for the defendants or to dis-
charge the jury and dismiss the case at plaintiff’s costs, for
the following reasons: i '

“l. The evidence is wholly insufficient to sustain any ver-
dict against any of the defendants.

“2.  The evidence shows without dispute that the sole and
proximate cause of the accident was the act of the driver, in
becoming confused and misinterpreting the meaning of the
flag signal which he received when the motor vehicle was
one hundred and forty feet from the crossing, and which the
overwhelming evidence shows was substantially further
than that; and the evidence shows that he did not even see
the crossing was out of repair, but says that he thought a
train must be coming which he had not seen and had not
looked by his own admission to the south for a train. Under
these circumstances the condition of the crossing, or wheth-
er it was a flagman, or where he may have been stationed,
was not the proximate cause of the accident, but the sole and
proximate cause is the negligence and confusion of the
driver, misinterpreting the signal of the flagman.”

It is the opinion of the court that, under the evidence and
the law, this motion should have been sustained by the court.
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The verdict and judgment are hereby set aside, and the
action dismissed.
REVERSED AND DISMISSED.

CONSOLIDATED CHEMICAL LABORATORIES, APPELLANT, V.
CAss COUNTY, APPELLEE.
3 N. W. (2d) 920

FiLep May 22, 1942. No. 31272.

1. Statutes. The word “must” in a statute will not be construed
to mean “may” where the context shows it was used in a man-
datory sense.

2. Counties. A legislative act, providing that all claims against a
county must be filed with the county clerk within 90 days after
the date on which the last item was furnished, held not uncon-
stitutional as unreasonable or as legislation not within the title
of the act.

A petition for the allowance of a claim against a

county is demurrable where it shows on its face that the claim

was not filed with the county clerk within the time limited by a

mandatory statute.

APPEAL from the district court for Cass county: WIL-
MER W. WILSON, JUDGE. Affirmed.

Howard Saxton and Robert Sexton, for appellant.
Walter H. Smith, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, CARTER,
MESSMORE and YEAGER, JJ.

ROSE, J.
This is an action to collect from Cass county, defendant,
an unpaid account or claim of $502.64 for soap, disinfect-
_ants and other jail-cleaning supplies ordered by the sheriff,
sold by Consolidated Chemical Laboratories, plaintiff, and
delivered. The claim was presented to the county board of
Cass county and disallowed. Plaintiff appealed to the dis-
trict court where the claim was again disallowed. From the
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judgment of the district court plaintiff appealed to the su-
preme court.

The following facts are shown by the petition and by at-
tached exhibits filed in the district court: The items enu-
merated in plaintiff’s claim were sold to defendant through
the sheriff between October 30, 1936, and April 29, 1937.
The claim was filed in the office of the county clerk January
18, 1938. It was disallowed by the county board December
13, 1938.

The petition was attacked by general demurrer, which
was sustained on the ground that the claim was not filed
with the county clerk within 90 days from the date of the
furnishing of the last item of supplies—the period limited
by statute. Plaintiff refused to plead further and the action
was dismissed.

By the appeal, this question is presented: Did the trial
court err in sustaining the demurrer? In 1935, before the
claim of plaintiff arose, the legislature amended existing
law to provide:

“All claims against a county must be filed with the county
clerk within ninety days from and after a time when any
materials or labor, which forms the basis of the claim, shall
have been furnished or performed.” Laws 1935, ch. 50, sec.
1; Comp. St. Supp. 1939, sec. 26-119.

Plaintiff argues that the word “must” in the foregoing
language should be construed to mean “may’’ and that other-
wise the legislation is unconstitutional. Powers and duties
of counties and of county officers come from the lawmakers
and the context shows that they did not leave it to the dis-
cretion of claimants or county officers to say when claims
shall be filed with the county clerk for allowance. The sher-
iff is not an officer with power to allow claims against the
county. The petition shows that he ordered and received the
supplies in controversy, but it fails to allege he presented the
claim of plaintiff to the county board. In the connection
used, the language of the statute containing the word “must”
is mandatory and too plain for construction.

It is argued further that the provision quoted, if manda-
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tory, is unreasonable in requiring claimant to file its claim
with the county clerk within 90 days after the date on which
the last item was furnished. The petition shows that the
invoices were presented to the sheriff promptly. The same
diligence would have resulted in the filing of the claim with
the county clerk in due time. A merchant dealing with
counties and county officers must note and respect their
powers and duties. It was for the legislature to say when
the claim for sanitary supplies for the county jail should be
filed with the county clerk. Opportunity for inspection
when knowledge is available may have been a legislative
safeguard for protection of the public. There is nothing
substantial in the record or argument to show that the time
limited by the legislature is unreasonable.

The validity of the legislation is questioned also on the
ground that the limitation quoted is not within the title of
the act. The title is one for an act to amend section 26-119,
"Compiled Statutes of 1929, relating to claims against coun-
ties, and “to fix the time for the presentation of claims
against counties.” The limitation therefore is strictly with-
in the title. Other objections to the act as unconstitutional
are found to be without merit.

The petition shows on its face that the claim of plaintiff
was not filed with the -county clerk within the time limited -
by law. For that reason the demurrer was properly sus-
tained.

AFFIRMED.

NorMA R. RISK, APPELLANT, V. DIRECTOR OF INSURANCE
ET AL., APPELLEES.
3 N. W. (2d) 922

FiLep MAY 22, 1942. No. 31284.

1. Judgment. If the district court enters a judgment made in
accordance with the agreement of the parties to the suit, the
court does not inquire into the equities of the matter, and there-
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fore such a judgment is not a judgment upon the merits, for it
. is not, strictly speaking, the act of the court.

2. Insurance. A contract for reinsurance and merger of a mutuzl
insurance company must be submitted to the members at an
annual meeting, or a special meeting called for that purpose,
with 30 days’ notice to the members, which notice must contain
all the required statements set out in section 44-414, Comp. St.
1929, and said steps are jurisdictional requirements.

If an order made by the director of insurance lacks
certain jurisdictional requirements set out in the statute, then
such order is void. ’

APPEAL from the district court for Lancaster county:
ELLWO00D B. CHAPPELL, JUDGE. Reversed.

Tyler & Frerichs, for appellant.
Peterson & Devoe and Chauncey E. Barney, contra,

Heard before SIMMONS, C. J. ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ. s

PAINE, J,

This action was originally a proceeding before the insur-
ance commissioner of the state of Nebraska, attacking the
validity of a reinsurance agreement between appellee com-
panies. Objections were filed to the jurisdiction of the said
commissioner over the subject-matter. The objections were
sustained and the petition dismissed. Appeal was taken to
the district court, where the objections to jurisdiction were
again sustained and the appeal dismissed, from which rul-
ing Norma R. Risk appeals.

The petition on appeal was filed in the district court for
Lancaster county by Norma R. Risk, plaintiff, on August 3,
1939, and, while of considerable length, will be briefly sum-
marized by stating that it alleged that on September 30,
1937, the American States Life Insurance Company, a mu-
tual legal reserve insurance company, a Nebraska corpora-
tion, issued a $10,000 policy of insurance upon the life of
plaintiff, Norma R. Risk. After the issuance of said policy,
the name of the insurance company was changed to Amer-
ican Annuity Assurance Company.
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It is further alleged that on June 1, 1938, there was sub-
mitted to the director of insurance of Nebraska a reinsur-
ance contract between said American Annuity Assurance
Company and the Republic National Life Insurance Com-
pany, of Dallas, Texas, by the terms of which said American
Annuity Assurance Company reinsured with the Republic
National Life Insurance Company all of its outstanding pol-
icies and contracts of insurance, including “thrift policies,”
and said Republic National Life Insurance Company as-
sumed the liability of said American Annuity Assurance
Company upon every policy and contract of insurance in-
cluding “thrift policies,” issued by said American Annuity
Assurance Company and then in force.

In support of the application made to the commissioner of
insurance of Nebraska, it is alleged there was submitted the
purported reinsurance contract, together with the sworn
certificate of the secretary of said American Annuity Assur-
ance Company, setting out verbatim the purported minutes
of the annual meeting of said company which was held on
February 17, 1938, and of subsequent adjourned sessions of
said annual meeting which were purported to have been
held on March 28, 1938, and May 31, 1938 ; that the minutes
of March 28, 1938, contained the following: “President
Hutson then announced that the Company had not as yet
completed its negotiations with the Modern Life Insurance
of Saint Paul, Minnesota, or the Republic National Life In-
surance Company of Dallas, Texas, or with other companies.
that are under consideration that because of the lack of time
to consummate a favorable reinsurance contract, it would
be desirable if said adjourned annual meeting be further ad-
journed for the purpose of consummating a reinsurance con-
tract with some reputable company, if the same were found
desirable by the respective Companies and the same ap-
proved by the Department of Insurance of the State of Ne-
braska. It was then moved * * * that the annual meeting of’
the members of said Company be further adjourned until
May 31,1938, * * * | The president announced that the mo-
tion was unanimously carried.”
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Plaintiff alleges that it was not announced at said ad-
journed meeting of March 28, 1938, that the American An-
nuity Assurance Company was negotiating with the Modern
Life Insurance Company of St. Paul, Minnesota, or the Re-
public National Life Insurance Company of Dallas, Texas,
and no adjournment was taken until May 31, 1938, for the
purpose of approving and adopting a reinsurance contract
with some reputable life insurance company, and that, on
the contrary, there was presented at that meeting a reinsur-
ance contract between the Modern Life Insurance Company
of St. Paul, Minnesota, and said American Annuity Assur-
ance Company, by the terms of which all of the outstanding
policies and contracts of insurance of said American Annu-
ity Assurance Company, including “thrift policies,” would
be reinsured by said Modern Life Insurance Company, and
at said meeting on March 28 said proposed reinsurance con-
tract was ratified and approved, subject to the approval of
the department of commerce, division of insurance, of the
state of Minnesota, and the approval and ratification of same
by the board of directors of said Modern Life Insurance
Company.

The plaintiff further alleges that on March 28, 1938, 1. J.
Good, secretary of the American Annuity Assurance Com-
pany, subscribed a written certificate, attached to the peti-
tion as exhibit A, certifying to the action taken at the an-
nual meeting on said date, and that the department of insur-
ance of Nebraska be notified of the ratification and approval
of said reinsurance contract by the members of said com-
pany, and that the officers of said company be directed to
enter into and consummate the contract for reinsurance and
carry out the orders of the department of insurance relating
thereto.

Plaintiff further alleges that, upon consideration of the
application, the proposed reinsurance contract between said
American Annuity Assurance Company and the Modern
Life Insurance Company of St. Paul, Minnesota, wag disap-
proved by the department of commerce, division of insur-
ance, of Minnesota, and all proceedings to consummate the
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said reinsurance contract were thereupon discontinued.

It is further alleged that thereafter the officers of the
American Annuity Assurance Company entered into nego-
tiations with the Republic National Life Insurance Com-
pany of Dallas, Texas, and on June 1, 1938, entered into a
reinsurance contract with said company, and presented the
same to the director of insurance of Nebraska for approval,
and that in support of its application it caused a record to
be made as quoted in part above, and further caused the fol-
lowing record to be made: ‘President Hutson then submit-
ted the proposition of reinsuring and consolidating the
American Annuity Assurance Company of Omaha, Nebras-
ka, with the Republic National Life Insurance Company of
Dallas, Texas, as provided for in the reinsurance contract,
previously approved by the Board of Insurance Commission-
ers of the State of Texas. After full discussion and consid-
eration of said reinsurance agreement, it was moved * * *
that the reinsurance contract be ratified and approved.”

Plaintiff alleges that, in truth and in fact, no meeting of
the members was ever held at which said proposed reinsur-
ance contract with the Republic National Life Insurance
Company was presented, and that no vote of the members
for approval or rejection of said reinsurance contract has
ever been held, and that said reinsurance contract was made
and entered into wholly without the authority of the mem-
bers of said company.

Plaintiff further alleges that the director of insurance of
Nebraska, relying upon the sworn certificate of the purport-
ed proceedings at said purported meeting of May 31, 1938,
and being misled thereby, and believing that all of said pro-
ceedings were regular, entered an order on June 1, 1938, ap-
proving the reinsurance contract between the American An-
nuity Assurance Company and the Republic National Life
Insurance Company ; that the said director of insurance was
without jurisdiction to enter said order, and the order is
null and void and should be set aside, and plaintiff prays
. that the order be rescinded, canceled, set aside and held for
naught, that all of the assets transferred to the said Repub-
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lic National Life Insurance Company be returned to the
state of Nebraska, under the direction and control of the di-
rector of insurance, and that a meeting of the members of
said American Annuity Assurance Company be called for
the purpose of ratifying or rejecting the proposed reinsur-
ance contract, or of otherwise disposing of the assets, busi-
ness and affairs of said American Annuity Assurance Com-
'pany as the members of said company may lawfully direct.

The transcript shows that thereafter and on October 24,
1939, the American Annuity Assurance Company and the
Republic National Life Insurance Company filed objections
to jurisdiction of the court over the subject-matter and mo-
tion to dismiss, showing that on June 1, 1938, there was sub-
mitted to the director of insurance of Nebraska a reinsur-
ance contract between the American Annuity Assurance
Company of Omaha and the Republic National Life Insur-
ance Company of Dallas, Texas, and that thereafter the di-
rector of insurance entered an order approving said rein-
surance agreement; that on June 20, 1938, an appeal from
said order was filed by Ralph J. McKinney for himself and
all other policyholders of said American Annuity Assurance
~ Company similarly situated, and on July 20, 1938, one Clyde
D. Willson filed petition in intervention in said appeal as a
policyholder of said company and on behalf of all others sim-
ilarly situated; that on September 9, 1938, the district court
for Lancaster county entered a decree dismissing the peti-
tion of Ralph J. McKinney and the petition in intervention
of said Clyde D. Willson; that said decree entered on said
petition and petition in intervention has never been appealed
from, and is now final and conclusive on all of the policy-
holders of said American Annuity Assurance Company, and
that said department of insurance and the district court
have lost all of their jurisdiction by reason of said appeal to
enter any other or further orders connected with said rein-
surance agreement; that all of the issues sought to be raised
by the petition on appeal have been fully litigated and deter-
mined, and the .decree of the district court has become res
judicate with respect to all of such issues, and the American
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Annuity Assurance Company and the Republic National
Life Insurance Company each and severally move the court
to dismiss the appeal. On March 29, 1941, order was entered
sustaining said objections to jurisdiction and dismissing the
appeal of Norma R. Risk at her costs.

At the trial held in district court on February 27, 1941, the
bill of exceptions consists only of the record made by the at-
torneys in the introduction of 11 exhibits, as follows: (1)
Petition on appeal of Ralph J. McKinney; (2) order approv-
ing reinsurance agreement, signed by C. Smrha, director of
insurance; (3) petition of intervention of Clyde D. Willson;
(4) decree entered by John L. Polk, district judge, Septem-
ber 9, 1938 ; (1-a) certified copy of reinsurance agreement;
(5) transcript of proceedings before director of insurance;
(6) petition on appeal of Norma R. Risk; (7) petition of
Ralph J. McKinney to vacate judgment; (8) answer of two
insurance companies; (9) reply of Ralph J. McKinney; (10)
decree of E. B. Chappell, district judge.

From this record before us, the appellant argues that the
order made on June 1, 1938, by the director of insurance of
the state of Nebraska, approving a purported contract for
consolidation of the Ameritan Annuity Assurance Company
of Omaha with the Republic National Life Insurance Com-
pany of Dallas, Texas, was based upon a false record; that
in the office of the director of insurance one record before
him shows that the adjourned meeting of March 28, 1938,
was again adjourned to May 31, 1938, while the other record
shows that it was not so adjourned; that its business was
finally completed on March 28, 1938, which later record is
charged by appellant to be the true record, and shows that
at the final adjourned session of the annual meeting held on
March 28, 1938, the contract to reinsure the Omaha company
in the Modern Life Insurance Company of St. Paul, Minne-
sota, was approved, but when it was later disapproved by the
insurance department of the state of Minnesota, it is charged
by appellant that false records were made, showing a fur-
ther adjournment of the annual meeting from March 28,
1938, to May 31, 1938, at which date the purported minutes
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show that a new arrangement had been made to have the
American Annuity Assurance Company taken over by the
Republic National Life Insurance Company of Dallas, Texas,
and this action was approved on May 31, 1938, and it is
charged that the department of msurance had no jurisdic-
tion to act in the matter at all, for proper notice had not
been given to the stockholders and policyholders, no meeting
was held, and the approval of the department of insurance
was secured by a fraudulent record, and no opportunity has
ever been given for this fact to be brought out in a hearing
or trial.

In opposition to this argument, it is insisted by appellee
that an appeal from the action of the director of insurance
was taken to the district court for Lancaster county by
Ralph J. McKinney, the petition on appeal being filed June
20, 1938, and on July 20, 1938, Clyde D. Willson filed a peti-
tion in intervention, alleging that a pretended contract of re-
insurance was entered into on June 1, 1938, between the Re-
public National Life Insurance Company of Dallas, Texas,
and the said Omaha company, which purported contract was
submitted to the director of insurance of Nebraska, who ap-
proved the same on June 1, 1938, although said Texas com-
pany in point of assets is much smaller than the Nebraska
company, and is less than two years old. Appellee contends
that a disposition of that case settles the case at bar.

An examination of the decree entered by Judge Polk on
September 9, 1938, in the McKinney appeal, being exhibit
No. 4 in the case at bar, shows that the parties had entered
into an agreement between themselves, wherein they had
settled all matters raised on the appeal and the petition of
intervention, and further shows that the Republic National
Life Insurance Company shall pay to William H. Wright
and Jackson B. Chase, attorneys for Ralph J. McKinney and
Clyde D. Willson, for services rendered and expenses and
costs, the total sum of $5,000, and the decree was thereupon
entered in accordance with the agreement of the parties, be-
ing in all respects a consent decree without trial.
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This court in the recent case of McArthur v. Thompson,
140 Neb. 408, 299 N. W. 519, held as follows:

““‘When a decree or judgment is made by consent of the
parties, the court does not inquire into the merits or the
equities of the case. The only questions to be determined by
it are whether the parties are capable of binding themselves
by consent, and whether they have actually done so. These
two facts appearing, the court orders the judgment or decree
to be entered.” 14 Standard Ency. of Procedure, 919.

“A judgment by consent constitutes the agreement of the
parties, and is simply made a matter of record by the court
at their request. Although purporting to be, it is not, strict-
ly speaking, the act of a court, but rather the act of the par-
ties to the suit. This feature imposes some restrictions upon
the right to amend, and upon the right to appeal from such a
judgment. It is nota judgment upon the merits.”

“A judgment by consent of the parties is a judgment the
provisions and terms of which are settled and agreed to by
the parties to the action in which it is entered, and which is
entered of record by the consent and sanction of the court.
It is' not the judgment of the court, except in the sense that
the court allows it to go upon the record and have the force
and effect of a judgment; it is the agreement of the parties,
entered upon the record with the sanction and approval of
the court, and is their act rather than that of the court.” 34
C. J. 129.

In the opinion of this court, such a consent decree would
not be binding on any of the policyholders or stockholders,
except Ralph J. McKinney and Clyde D. Willson.

If in the case at bar it is found, when the evidence is ad-
duced, that the further record of an adjournment of the an-
nual meeting to May 31, 1938, was false, then it is difficult to
see how approval of this consolidation was made at a special
or an annual meeting, as required by section 44-414, Comp.
St. 1929, for a contract for reinsurance and merger of a
mutual insurance company must be submitted to the mem-
bers at an annual meeting, or a special meeting called for
that purpose, with 30 days’ notice to the members, and said
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steps are jurisdictional requirements.

This court has held that the service of notice of the time
and place of meeting and of the proposition to be submitted,
provided by statute to be sent to each person entitled to vote,
through the mail, directed to his last known address, was a
reasonable and practicable one and suited to the nature of
the proceedings. See Leiminger v. North American Nal.
Life Ins. Co., 115 Neb. 801, 215 N. W. 167; 10 Neb. Law Bul-
letin, 516; Baldwin v. Burt, 2 Neb. (Unof.) 377, 96 N. W.
401.

“To speak of the vacation or modification of a void judg-
ment is a perversion of language. There being no judgment,
but the mere form and counterfeit of a judgment, there is
nothing to modify or annul. ‘A void judgment,’ says Mr.
Freeman (Freeman, Judgments (4th ed.) sec. 117), ‘is, in
legal effect, no judgment. By it no rights are divested.
From it no rights can be obtained. Being worthless in it-
self, all proceedings founded upon it are equally worthless.
It neither binds nor bars any one. All acts performed under
it and all claims flowing out of it are void.’” Kaufmoenn v. .
Drexel, 56 Neb. 229, 76 N, W, 559.

This court held in Hassett v. Durbin, 132 Neb. 815, 271
N. W. 867: “A void judgment is in reality no judgment at
all. It does not bind the person against whom it is rendered.
It may be impeached in any action, direct or collateral.”

If upon a trial the evidence supports the allegations of ap-
pellant’s petition, then a fraud was committed.

This court has reached the conclusion that the facts al-
leged bring the matter within the jurisdiction of the director
of insurance, and the order of the district court sustaining
the pléa to jurisdiction and dismissing the appellant’s ap-
peal is therefore reversed and the case is remanded for fur-
ther proceedings in accordance herewith.

REVERSED.
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Guy OTTO, APPELLANT, V. L. L. CORYELL & SON ET AL.,
APPELLEES,
3 N. W. (2d) 915

FILED MAY 22, 1942, No. 31330.

1. Contracts: Reformation. In an action to reform a written instru-
ment, the burden rests upon the plaintiff to overcome the strong
presumption arising from the express terms of such instrument.
If the proof is doubtful and unsatisfactory, so there is a failure
to overcome this presumption by testimony entirely plain and
convincing beyond reasonable controversy, the written instru-
ment will be held to express correctly the real intention of the

. parties.

2. Appeal. When an action in equity is appealed, it is the duty of
this court to try the issues of fact de novo upon the evidence in
the bill of exceptions, and reach an independent conclusion as to
what findings are required under the pleadings and evidence,
without reference to the findings of the district court. Comp.
St. 1929, sec. 20-1925.

But when the evidence on the important and material
issues so conflicts that it cannot be reconciled, this court will
consider the fact that the trial court had an advantage over this
court in carefully observing the witnesses while they were upon
the stand, in noticing how they met cross-examination, and their
manner of testifying, and must have adopted one version of the
facts rather than the opposite.

APPEAL from the district court for Lancaster county:
ELLwooD B. CHAPPELL, JUDGE. Affirmed.

C. L. Clark and Webb Rice, for appellant.
R. B. Travis, Tunison & Joyner and Frank M. Johnson,
contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

PAINE, J.

This is an equity action, brought to reform or cancel a
written instrument, and for an accounting. After trial in
the district court, a decree was entered, finding that the
plaintiff was not entitled to the relief asked for in his peti-
tion, and the action was therefore dismissed, from which the
plaintiff appealed.
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The amended petition with the exhibits attached makes up
40 pages of the transcript, and is too long to be set out at
length in this opinion. It is charged therein that the attor-
ney for L. L. Coryell & Son drafted a written instrument
which purported to evidence an oral agreement between the
plaintiff and Coryell’s attorney two days before, but that the
writing failed to state the actual agreement of the parties;
that such failure resulted either from the mutual mistake of
the parties, or mistake on the part of the plaintiff and deceit
and inequitable conduct on the part of said defendant’s at-
torney.

The facts stated as ground for cancelation are that plain-
tiff did not understand that the writing would deprive him
of all control over his property for a period of eight years
from and after June 15, 1940, for a rental of only $35 a
month, or that in signing it he was unconditionally surren-
dering the property to Coryell for that term, or for that
rental for any term, but did understand it to entitle him to
a rental of 3/, cent a gallon on all gasoline sold at the station
and other rentals, the total of which was in excess of $70 a
month for a term of one year, and for such additional time
as the parties should thereafter agree upon; and that such
was the substance of the oral agreement which the writing
was intended to evidence.

The prayer of this amended petition asked that the instru-
ment be corrected and reformed to make the rent reserved
3/, cent a gallon, as understood by the plaintiff, and to cancel
the pretended lease from Coryell & Son to Chandler and
Pierce, who had leased the Lexington station from plaintiff,
and that the parties be required to execute a new lease in
keeping with the agreement of the parties, and that Coryell
& Son be required to account to the plaintiff for all moneys
received by it under the lease, and that all the defendants be
restrained and enjoined from interfering with plaintiff’s
possession of the two north rooms of the Lexington filling
station, and for such other relief as is just and equitable, in-
cluding the cancelation of said writing in its entirety, and
the restoration of the respective parties to the respective
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positions which they occupied prior to the leases signed in
June, 1939,

It is admitted in the answer that L. L. Coryell & Son is a
copartnership, with its principal place of business in Lin-
coln; that the defendants Sam Chandler and Roy Pierce are
residents of Dawson county, Nebraska, doing business in the
city of Lexington under the name of the S & R Service Sta-
tion.

It is further admitted by the defendants that on July 22,
1939, the plaintiff and defendants executed a certain written
agreement, and that the plaintiff is the owner of lots 7 and §,
block 31, MacColl & Leflang’s second addition to Lexington,
and of the filling station and equipment located thereon.

Defendants admit the execution of the Exclusive Coryell
Franchise and Form No. 4 ten-year lease, exhibit A, and also
No. 5 lease, exhibit B; admit that the plaintiff operated the
station in Lexington until June 15, 1939 ; admit that Coryells
have leased the premises to Chandler and Pierce, who are
operating the filling station thereon under a distributor’s
agreement executed by Coryells to Chandler and Pierce, but
deny the other allegations in the amended petition.

The evidence in the bill of exceptions discloses that the
plaintiff was about 45 years of age, and had lived in Plain-
view, Nebraska, for 31 years, and at the time of the trial was
engaged in farming ; that in addition to farming he had been
in the gasoline business, having run a truck for the Farmers
Union Cooperative Association in Plainview, and later built
a station there, which he ran for a couple of years, and then
for three or four years was in a filling station in Plainview
under a contract with the Coryell company ; that at Plain-
view the plaintiff had purchased a station and entered into
substantially the same kind of contract with Coryell as is in-
volved at the Lexington station ; that the plaintiff owned the
station, leased it to Coryell, and this corporation leased it
back to him; that about the year 1936 plaintiff sold the sta-
tion in Plainview at a profit, and asked Coryell’s field man
where he could get another station, preferring to get one on
the Union Pacific line, that is, on highway No. 30, and the
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field man suggested that a station at Lexington was for sale,
and the plaintiff went down and bought the station and at
once entered into a lease with Coryell for a ten-year period,
leasing the property which he had just purchased, and tak-
ing back a lease from them.

Paragraph 4 of the lease, marked exhibit No. 3, reads as
follows: “For the use of said premises Coryell undertakes
and agrees to pay, during the term of this lease, to the land-
lord at Lexington, Nebraska, the sum of $35 per month,
payable monthly in advance between the first and tenth day
of each month, except that it is specifically agreed that in
lieu thereof Coryell shall pay to the landlord the sum of $1
per year in advance during such time or times as the land-
lord shall be in possession of said premises under any sub-
lease made as of even date or hereafter by Coryell to the
landlord.” This paragraph just quoted is an important
element of the controversy between the parties in this case.

The lease on the Lexington property between the plaintiff
and Coryell provided that the plaintiff would sell Coryell
products exclusively. ‘

On June 15, 1939, plaintiff sublet the station at Lexington
to Chandler and Pierce for a term of one year, reserving one-
half of the building, which plaintiff rented out for $15. The
rental for the year of this lease was to be 34 cent a gallon on
all gasoline sold by Chandler and Pierce, and in addition.the
$15 a month rent from a cafe proprietor. Soon after Chand-
ler and Pierce took charge of the station they began the sale
of Hudson gasoline, which was an active and vigorous com-
petitor of Coryell gasoline, both of these companies being
known as “cut-rate” companies, as distinguished from the
major gasoline companies.

On July 17, 1939, Coryell’s attorney, Richard B. Travis,
drove to Grand Island and talked to the plaintiff, who was
working as a harvest hand near Grand Island, but came in
town, and Travis and the plaintiff talked the matter over,
sitting in:the plaintiff’s car in front of the Stratton hotel,
and Travis testified that it was agreed that he would go to
Lexington and get Chandler and Pierce to make a new con-
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tract, binding themselves to sell Coryell gasoline exclusively,
which was not a provision in the plaintiff’s one-year lease
with them. Travis testified that he told plaintiff that he
would have to go to Lexington and find out the situation and
protect Coryell’s interest.

Arriving at Lexington, Mr. Travis went with Frank John-
son, a local attorney, to see Chandler and Pierce, and dis-
cussed the whole matter, including their displaying Hudson
signs and taking down Coryell signs, and thus pushing the
sale of a competitor’s gasoline, which was a violation of
Coryell’s exclusive franchise contract with the plaintiff,
which contract was then shown to Chandler and Pierce by
Travis. ,

Chandler and Pierce stated that they had no knowledge of
the existence of the exclusive contract, and no mention
thereof had been made in their lease with plaintiff, and they
thought they had a perfect right to sell any merchandise
they wished at the station, and after a full discussion a new
contract was entered into, which provided that Chandler and
Pierce should continue to pay the plaintiff 34 cent a gallon
rental, just the same as he was receiving under their con-
tract with him for one year, and the agreement was that
there would be a new contract, No. 4 lease, from plaintiff to
Coryell, and the Coryell company would in turn sublease the
station to Chandler and Pierce, with a franchise agreement
for the period of one year, at the rate of 3/, cent a gallon to
be paid to plaintiff, and thereafter the rent to be paid to
plaintiff was to be $35 a month, according to the original
lease between Coryell and plaintiff. Travis then drove back
to Grand Island, telephoned to plaintiff, who came into town
from the farm where he was working, and they went over
the whole matter, and Mr. Travis gave him a full statement
of the new arrangement which had been made with Chandler
and Pierce, and explained that the next day in Lincoln they
would draw up the necessary papers to carry out this under-
standing, and would mail all of them to Jack Smith, man-
ager of the Coryell gasoline station in Grand Island, and
that plaintiff could come in and read all the papers, and if
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they were satisfactory he could sign them in the presence of
a notary public, and Mr. Smith would forward them to at-
torney Johnson at Lexington to submit to Chandler and
Pierce for their signature.

This was all completed in a day or so in accordance there-
with, and the plaintiff came in town to the filling station,
read over and signed the papers, and under the new contract
he continued to and did receive until the end of the period
3/, cent rental for his property at Lexington. The rental for
the period ran from as low as $38.51 in January, 1940, to a
high of $79.98 in October, 1939, and varied each month.

On June 7, 1940, Coryell & Son notified plaintiff that the
period for which the rental of 3/ cent a gallon under the
lease was to expire on July 15, after which he would receive
the $35 a month, as stipulated in the contract, the same to be
paid direct from the office of Coryell & Son in Lincoln, Ne-
braska. Plaintiff insists that this is the first time that he
knew that for the balance of the eight years of the 10-year
lease he would only receive $35 a month for his station, and
he at once went to Lincoln and was told that Coryell & Son
relied upon the instrument which he had signed. He then
went to Lexington and insisted that Chandler and Pierce
continue to make the payments of 34, cent a gallon or surren-
der possession of the station to him, which they refused to
do, and this lawsuit resulted.

The plaintiff’s evidence is entirely different than that of
Mr. Travis on their conversations. The plaintiff testifies
on direct examination that Travis agreed to go to Lexington
and make a new contract with Chandler and Pierce so it
would show they must sell the Coryell products; that Travis
asked him if, after his year was up, he would not take just
$35 a month rent, and plaintiff said no, because it would not
pay 6 per cent. on the principal and taxes and upkeep, but
that the 34, cent on a gallon would amount to more than the
required payments, and, in addition, plaintiff mentioned he -
was also getting $15 a month rent on the other half of the
building. Plaintiff said he told Travis he did not ever ex-
pect to take over the station as long as he could get 34 cent
for each gallon of gas sold.
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Plaintiff testifies that on July 22, 1939, between 8:30 and
9:00 p. m., Jack Smith handed him two copies of the new
agreement, exhibit No. 7, and after he had read it he went
before a notary public and signed and acknowledged it. He
claims he did not take as much time to read it as he would
have done if they had not been in a hurry to find a notary at
that time of night. '

On cross-examination by Mr. Tunison, the plaintiff ad-
mits he did not tell Chandler and Pierce about his contract
providing for exclusive handling of Coryell products, but,
the way they talked, plaintiff said his expectation was they
would handle Coryell gas.

On cross-examination by Mr. Johnson, plaintiff was asked
the question: “Q. And did you ever make any objection to
Coryell and company that that lease which they had sent to
you did not properly and correctly reflect your understand-
ing of the terms? A. No. Ithought it was just for one year,
and at the end of that time it would be over.”

Plaintiff testified that he subsequently received his copy of
the agreement back from Lincoln, with a letter from Mr.
Travis. “Q. At any rate, you received it,—you received that
letter? A.Yes,sir. Q. And you read it over again after you
got it back, I take it? A. I don’t know as I did. Q. You
wouldn’t say you didn’t, would you? A. Well, I was down
there working in the harvest fields, and I don’t know as I
did.”

After trial of the case in the district court, a decree was
entered, showing that all parties were present in court and
represented by counsel, the evidence was taken, the cause
argued and submitted to the court on May 27, 1941; that
thereafter briefs were filed with the court, and on June 21,
1941, the court finds and adjudges generally for the defend-
ants and against the plaintiff, and finds that the plaintiff is
not entitled to the relief prayed in his petition, and therefore
the cause of action of the plaintiff was dismissed by the dis-
trict court.

In rendering this decision the district court said that its
decision was based upon the case of Beideck v. National Fire
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Ins. Co., 139 Neb. 171, 296 N. W. 873, the two syllabus para-
graphs reading as follows:

“In an action for reformation of a written instrument, the
burden rests upon the moving party of overcoming the
strong presumption arising from the terms of the written
instrument. If the proofs are doubtful and unsatisfactory
and if there is a failure to overcome this presumption by tes-
timony entirely plain and convincing beyond reasonable con-
troversy, the writing will be held to express correctly the in-
tention of the parties.

“Where the evidence, in an action for reformation of a
written instrument, is sharply and irreconcilably conflicting,
it becomes necessary to apply the well-known rule of equity
that the evidence must be clear, convincing and satisfactory, -
and, in consequence, deny a reformation.” "

An examination of the Beideck case shows that a Llncoln
agency issued a three-year policy of fire insurance on house-

“hold goods located in a residence in Lincoln, in the amount of
$2,000; that the plaintiffs loaded a large portion of the
household goods on a truck and moved them to a farm in
Minnesota, which they had rented, and where they intended
to reside. While en route to the Minnesota farm, and near-
Fairfax, Minnesota, the truck caught fire and the goods were
completely destroyed. The policy, in the form it was issued,
did not allow recovery for this fire. The district court for
Lancaster county found that, by inadvertence, accident, mu-
tual mistake, or fraud, the terms of the contract agreed upon
were not fully set forth in the policy of insurance, as the
plaintiffs claimed that they told the agent they were going to
the beet fields of Wisconsin, and would be gone some months,
and wanted the insurance to cover the household goods at
the residence in Linéoln, or wherever the goods might be,
and Susie Beideck said the agent told her that he could fur-
nish such a policy, and upon the delivery thereof she paid
the $14 premium for three years, and supposed that she had
the protection demanded. The agent for the company testi-
fied that he never made any such statements, that such a pol-
icy was not available to the plaintiffs nor any one else, that
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no such insurance was written, that no such terms were dis-
cussed by them relating to the policy, and the decision of the
lower court was reversed, and Judge Yeager said that, in the
light of the established rule of law, there was not sufficient
evidence on the part of the plaintiff to warrant a reforma-
tion of the policy in question ; that to warrant a reformation
the proofs must not have been doubtful, but must be satis-
factory; they must be of sufficient weight to overcome the
presumption that the written instrument signed by both
parties correctly expressed the intention of the parties.

In Paine-Fishburn Granite Co. v. Reynoldson, 115 Neb.
520, 213 N. W. 750, Judge Rose said that a mistake for
which a written instrument will be reformed must be a mu-
tual mistake, and that a mutual mistake is one common to
both parties, each laboring under the same misconception;
also, that the burden of proof is on the party interposing the
plea.

In the case of Home Fire Ins. Co. v. Wood, 50 Neb, 381,
69 N. W. 941, it was said generally that the burden rests
upon the plaintiff of overcoming the strong presumption
arising from the terms of a written instrument, and that if
there is failure to overcome beyond controversy, the writing
will be held to express the intention of the parties.

“In order to secure a reformation of a written contract on
the ground of mistake, the evidence must be clear, convine-
ing and satisfactory that the contract as written was made
by mistake and does not reflect the real contract and agree-
ment of the parties.” Oft v. Dornacker, 131 Neb. 644, 269
N. W. 418. See, also, Slobodisky v. Phoeniz Ins. Co., 52 Neb.
395, 72 N. W. 483; Hallgren v. Becker, 94 Neb. 415, 143 N.
W. 467.

“The right to reformation of a written instrument must
be established by clear, convincing and satisfactory evi-
dence, sufficient to overcome the strong presumption arising
from the terms of the instrument that it correctly expresses
the intention of the parties.” Neary v. General American
Life Ins. Co., 140 Neb. 756, 1 N. W. (2d) 908. See, also,
Sutherland State Bank v. Dial, 103 Neb. 136, 170 N, W. 666.
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In the case at bar, there is no attempt to show that there
was a mutual mistake in these instruments, and the excuse
given by the plaintiffi—that he signed the instruments with-

“ out carefully reading them—does not meet the requirements
of the law that the evidence of a mistake or fraud be clear
and convincing. ‘ .

The evidence of the plaintiff is absolutely in conflict with
the evidence of others on the points in litigation. There is
no dispute that the plaintiff had full and complete oppor-
tunity to carefully examine, weigh and consider every fea-
ture of the instruments which he signed. They were sent to
the manager of the Coryell filling station at Grand Island,
who had no interest in the matter whatever. There is noth-
ing to show that the plaintiff could not have taken all the
time that he needed for a careful examination and under-
standing of the contract he was signing, and he undoubtedly
could have taken it to an attorney if there was any part of it
which he did not understand.

“In an action in equity, this court will take into consider-
ation the fact that the trial court observed the witnesses and
the manner in which they testified, and must have accepted
one version, rather than the other, of disputed facts.” Net-
hart v. Ingraham, 140 Neb. 818, 2 N. W. (2d) 28. See, also,
Hole v. Hamp, 134 Neb. 259, 278 N. W. 480; Robinson v.
Williams, 136 Neb. 258, 285 N. W. 574; Greusel v. Payne,
107 Neb. 84, 185 N. W. 336.

Under all the circumstances in this case, and because of
the fact that the trial court had an advantage over this court
in seeing the witnesses while they were upon the stand, in
noticing how they met cross-examination, and in judging
their credibility, that court reached the conclusion that, un-
der the evidence and the law, a case had not been made re-
quiring a reformation of the instrument, and from our ex-
amination of the record, and the arguments made to this
court, and the briefs submitted, we have reached the conclu-
sion that the judgment entered by the trial court should be
affirmed.

AFFIRMED,
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GUY A. THOMPSON, TRUSTEE, APPELLEE, V. FRED F, SHIELDS,
APPELLANT.
4N.W. (2d) 1

FLep May 22, 1942. No. 31321,

1. Commerce. The interstate commerce commission has power and
authority, as directed and authorized by congress, to regulate
interstate commerce. See 49 U. S. C. A. secs. 11, 12.

2. Carriers. A common carrier, having adopted, filed and published
schedules of rates and regulations governing transportation, as
contemplated by 49 U. S. C. A, sec. 6 (7), and abiding by an
item of the tariff that the marked tare weight will be used to
arrive at the net weight of the load, such weight being obtained
from stenciled figures on the side of the car carrying the cargo,
has fulfilled its obligation in obtaining such weight. And where
the consignee fails to avail himself of the tariff regulations
respecting the reweighing of the cargo at the place of destina-
tion, but instead offers evidence of the tare weight obtained by
weighing the empty trucks over his private scales, and without
sufficient competent evidence to show shortage caused by the
negligence of the carrier from any source, such evidence of
weights so offered was properly rejected by the court, and the
method of obtaining the tare weight, as provided by the tariff,
is, under such circumstances, conclusive.

APPEAL from the district court for Douglas county :
JAMES M. FITZGERALD, JUDGE. Affirmed.

Frederick L. Wolff, for appellant.

J. A, C. Kennedy, Yale C. Holland and L. J. Tierney, con-
tra.

Heard before SIMMONS, C. J., ROSE, EBERLY, CARTER,
MESSMORE and YEAGER, JJ.

MESSMORE, J.

The plaintiff, trustee for the Missouri Pacific Railroad
Company in Nebraska, debtor, brought this action to recover
for freight charges for the transportation of coal over such
railroad to defendant, in the total amount of $1,164.48, with
interest. The district court directed a verdict for the plain-
tiff. The defendant appeals.

The plaintiff’s petition contains eight causes of action,
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setting forth the dates, weights and freight charges of eight
cars of coal, shipped over the Missouri Pacific railroad to the
defendant, praying for judgment in the total amount of
$1,164.48, with interest thereon. The pleadings admit the
trusteeship. The defendant’s answer, counterclaim and set-
off contains a general denial, alleges affirmatively that the
railroad company as a common carrier was an insurer of the
safe transportation and delivery of all merchandise placed
in the plaintiff’s possession; that between the dates of
August 29, 1939, and April 9, 1940, 102 cargoes, including
the eight cargoes described in the plaintiff’s petition, were
shipped from Pittsburg, Kansas, over plaintiff’s railroad to
defendant in Omaha ; that there was a net total of 250.635
tons of shortage ; that is, smaller weights than those charged
by the plaintiff in his petition for the eight cargoes, and col-
lected by plaintiff and his railroad from the defendant;
92.93 tons of which plaintiff was charging in his petition,
and the remainder of which was by plaintiff illegally col-
lected from the defendant, all at the rate of $2.40 a ton; fur-
ther, that the 250.685 tons of coal were of the reasonable
value of $1.80 a ton; that the overcharge freight collected,
with the addition of the coal shortage claimed, totaled the
sum of $1,052.64, for which amount, less credits, the defend-
ant prays judgment.

The plaintiff’s amended reply and answer to defendant’s
answer, counterclaim and set-off contains a general denial ;
alleges that the shipments made were in interstate com-
merce, subject to tariff rules and regulations promulgated
by the United States and by the interstate commerce com-
mission, which commission has control over the carriers in
interstate commerce;-that the plaintiff, prior to any ship-
ment, filed with the interstate commerce commission and
published a tariff covering the shipment of coal; that the
shipments in the instant case consisted of washed coal, and
that proper freight rates were charged, in accordance with
the tariff rules and regulations; denies that it collected il-
legally any moneys from the defendant by overcharge,
but complied with the tariff rules and regulations as re-
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quired. A further allegation states that the shipments
consisted of washed coal, which was immediately load-
ed into box cars and, before all the water was drained,
was shipped, and that any shortage caused was due to
“evaporation, leakage, or otherwise leaving said coal car;”’
that defendant received the coal delivered to the rail-
road company for shipment. Defendant’s reply to the fore-
going pleading contains a general denial and alleges that
plaintiff’s employees negligently failed and neglected to
weigh or ascertain the tare weight, to wit, the true empty
weight of the cars described in defendant’s answer.

The record discloses that the plaintiff, to make a prima A
facte case, confined his evidence to the eight cargoes of coal.
The tipple superintendent, whose duty it is to see that the
coal is loaded in the cars, testified to the washing of the coal
and cleaning thereof by a flotation process, the loading of the
coal into the coal cars, flat or hopper cars; that he saw to it
that only cars suitable for hauling such coal were used ; that
five cars were loaded March 9, 1940, one March 2, and two
March 16. With reference to shrinkage, he testified: “In
winter time shrinking wouldn’t be as much as it would be in
dry weather,” and “there would be as much as 5 per cent.
shrinkage where the weather would be warm;” that there
would not be any shrinkage where weather would be cool.

The agent and yardmaster of the Missouri Pacific Rail-
road Company at Pittsburg, Kansas, testified to receiving
the manifests and handling the coal shipments, and that he
was familiar with the eight cars, the dates thereof, and that
the same were tendered for shipment by the Commercial
Fuel Company; the numbers were telephoned to him, were
given by him to a conductor, with instructions to bring the
cars out of the mine to Cornell, to be left in the train yard,
and subsequently shipped to Omaha to defendant. The
weights are all shown by exhibits constituting the original
weigh tickets. The date shipped was testified to, also the
freight charges on the eight cars, and that they constituted
interstate shipments. The rate of $2.40 a ton was charged,
based on the Cornell scale weight.
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The billing clerk and weighmaster of the Missouri Pacific
Railroad Company testified to weighing personally the eight
cargoes as they went across the scale at Cornell, Kansas.
They produced the original scale tickets, showing the weight,
tare, gross and net, which tickets were received in evidence.
The tare weight is obtained from the stenciled figures on the
cars; the gross weight from the weighing of the cars loaded
with coal, and the difference between the two constitutes the
net weight.

The defendant’s evidence discloses that he has been en-
gaged in the coal business at his present location for 20
years ; that the only slack coal coming into his yards was the
102 cargoes in controversy here, which were to be delivered
to the school board ; that the mill or washed coal arrived in
the yard on the Missouri Pacific trestle, which held mill coal
only. The evidence described the facilities of the yard; the
gate constitutes the only entrance and exit; the yard is con-
stantly supervised during each 24-hour period, and the bins
that hold the coal are made for such purpose, to exclude the
possibility of shortage. The scales used by the defendant
were 20-ton Fairbanks truck scales, duly inspected as re-
quired by law, and all coal delivered from the yard passed
over the scales ; the weights were obtained by first weighing
the truck empty and then the truck loaded with coal, the dif-
ference constituting the net weight. No coal left the yard
without being weighed, and there was kept an accurate, de-
tailed account of the weight of each truck leaving the yard
involving the 102 cargoes. There is some testimony that in-
crustation appeared, caused by freezing of water, and water
ran off the coal in many instances when it was delivered.
Each cargo of coal was personally checked, and the defend-
ant saw the coal from each of the cars dumped into its bin
and supervised the loading of the coal into the trucks.

The defendant’s counterclaim is based on sections 20-812,
20-813, 20-816, Comp. St. 1929. The law permitting the
filing of counterclaim and set-off in cases of this kind is es-
tablished. See Chicago & N. W. R. Co. v. Lindell, 281 U. S.
14, 50 S. Ct. 200, followed by this court in Indiana Harbor
Belt R. Co. v. Alpirn, 139 Neb. 14, 296 N, W. 158.
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The evidence is wholly insufficient to establish a shortage
of coal when it arrived at the defendant’s yards. There is
no evidence of theft; the coal was washed; there is no evi-
dence of evaporation; there is merely a statement that in-
crustation appeared, due to freezing or to some other cause.
There is no evidence that the defendant availed himself of
the right to have the coal reweighed at place of destination,
as provided for by the tariff. The shortage and the weights
applied thereto are based solely upon the defendant’s evi-
dence with reference to the weight of the coal over his pri-
vate scales.

The question to be determined here is with reference to
the exclusion of the defendant’s testimony of the 1,202 weigh
tickets, as shown by the private scales, the slips evidencing
the weights, and the shortage evidenced by comparison with
the carrier’s weights. The shipment of coal involved con-
stituted interstate commerce. There can be no question that
the interstate commerce commission has power and author-
ity, as directed and authorized by congress, to regulate in-
terstate commerce. See 49 U. S. C. A. secs. 11, 12, creating
the commission and giving it regulatory powers. The tran-
script in the instant case contains copy of the tariff filed by
the carrier as required by law.

49 U. 8. C. A, sec. 6 (7) provides in part: “No carrier,
unless otherwise provided by this chapter, shall engage or
participate in the transportation of * * * property, as de-
fined in this chapter, unless the rates, fares, and charges
upon which the same are transported by said carrier have
been filed and published in accordance with the provisions
of this chapter; nor shall any carrier charge or demand or
collect or receive a greater or less or different compensation
for such transportation of * * * property, or for any service
in connection therewith, between the points named in such
tariffs than the rates, fares, and charges which are specified
in the tariff filed and in effect at the time.”

We make reference to the tariff in the instant case, item
50 of which reads: “The marked tare will be used to arrive
at net weight of the load.” Then two exceptions follow,
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neither of which applies in the instant case. The marked
tare, of which the defendant complains, was obtained by
taking the stenciled numbers on the side of the coal cars car-
rying the cargoes, then the cars were weighed for the gross
weight and the net weight was determined by the difference
between the stenciled tare and the gross weight. The de-
fendant complains that the stenciled weight so taken was
placed, in the first instance, by one not called as a witness,
and the mere fact that it was subsequently written and re-
corded constitutes hearsay evidence. With this contention
we are unable to agree. The tariff specifically provided for
using the marked tare weight of the carrier. The bill clerk
and weighmaster weighed personally the eight cars for
which the plaintiff claims recovery; produced the original
scale tickets, showing the weight, gross and net, which were
offered and received in evidence.

The tariff further provides for the reweighing of the coal
at destination and for procedure with reference to loss
caused by moisture. We will not set forth the separate items
of the tariff with reference to reweighing of the cargoes at
destination, because the defendant did not avail himself of
such provisions. All freight charges had been collected by
the carrier, except those as set forth in the petition.

We conclude that the court properly rejected the scale
weigh tickets as offered by the defendant. The purpose of
the interstate commerce commission is to regulate the trans-
portation of commodities over the carrier lines to the con-
signee, and to provide regulations necessary to carry into
effect rates, transportation and weighing. To repeat: The
tariff provided that the carrier was privileged to take the
marked tare weight; this was obtained from the stenciled
figures on the side of the coal cars. The tariff further pro-
vided the method by which the defendant could have had

~ the cargoes reweighed at the place of destination. This he

did not do, but offered scale weights over his own private
scales, to constitute the basis of his counterclaim and set-off,
without proof of negligence on the part of the carrier in
causing any shortage in the coal, and without proof of the



514 NEBRASKA REPORTS [VoL. 141
Pierce County v, Goff

loss of coal by reason of transportation, except by defend-
ant’s scale weights over his private scales.

In the reasonable transaction of business of this kind, the
regulations imposed by the interstate commerce commission
for adopting and publishing tariffs with respect to the trans-
portation of coal over the lines of common carriers serve a
useful and necessary purpose. To permit evidence of
weights over private scales, under circumstances as existed
in the instant case, would lead to extreme difficulty and per-
mit the raising of limitless contentions and confusion, as be-
tween common carriers and the consignees, and deny the
effectiveness of the interstate commerce commission and
the purpose for which it was created.

For the reasons given, the judgment of the trial court is

AFFIRMED.

PIERCE COUNTY, APPELLEE, V. ROY GOFF, APPELLEE : ELEANOR
O. ANDERSON ET AL., APPELLANTS,
4N. W. (2d) 222

FiLep May 29, 1942. No. 31328.

1. Trial. Where the rules of court do not require plaintiff to noti-
fy defendant of the time for trial of an equity case at issue and
defendant’s counsel consents in writing to a trial in his absence
at a regular session of the equity court and does not thereafter
withdraw such consent, counsel for plaintiff may proceed to trial
at a subsequent session without notice of his purpose to do so.

2. Counties. Under the Nebraska revenue law the court, in a suit
to foreclose a tax sale certificate, may award to plaintiff an at-
torney’s fee equal to 10 per cent. of the amount found due,
which shall be taxed to defendant as costs.

When petitioned by ten freeholders, the county board

may appoint special counsel to foreclose tax sale certificates held

by the county.

APPEAL from the district court for Pierce county : ADOLPH
E. WENKE, JUDGE. Affirmed.

A. R. Oleson, for appellants.
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Harold S. Salter, contra.

Heard before SIMMONs, C. J., ROSE, EBERLY, CARTER,
MESSMORE and YEAGER, JJ.

ROSE, J.

The county of Pierce, plaintiff, as holder of a tax sale
* certificate and of other tax liens on the west one-third of
lot 3, block 31, original town of Pierce, owned by Eleanor
O. Anderson, defendant, brought this suit in the district
court for Pierce county to foreclose the certificate and the
other liens. The certificate included delinquent.taxes for
the years 1931 to 1936, both inclusive, and the other liens
consisted of taxes on the same lot for the years 1937 and
1938. The entire claim for taxes, interest and advertising
was $1,214.76. The petition stated the facts essential to
foreclosure,

Defendant admitted ownership of the lot described. Oth-
erwise the answer to the petition consisted of a general de-
. nial and of pleas that interest on the taxes was not allow-
able, and that the taxes were void on account of fraudulent
and excessive valuation of; the lot beyond actual value and
beyond valuations by comparison with other property gen-
erally for purposes of taxation,

The district court found there was due to plaintiff from
defendant $1,214.76 with interest and decreed foreclosure
accordingly. Defendant appealed.

Counsel for defendant contends that the judgment below
should be reversed on the ground that the district court
heard the case June 10, 1941, in the absence of defendant
and her counsel without previous notice there would be a
trial on that date. This point is not well taken for the fol-
lowing reasons: The rules of the district court provide for
sessions of the court of equity in Pierce county January 11,
February 8, March 7, June 9, September 4 and December 8,
but do not require notice to defendants of trials in equity
cases. Counsel for defendant addressed special counsel for
plaintiff as follows December 4, 1940:

“My arm is still taped and bandaged and it is likely to be a
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couple of weeks yet before it will be safe for me to travel.
But do not wait for me. Just go ahead with your case and
all T wish to ask of you is to have the reporter take down
the proof you offer which bears upon that part of your case
against my client.”

There is nothing in the record to show that counsel for
defendant withdrew his consent to a trial in his absence or
that he desired to appear personally in the future to make
a defense. The case was not brought to trial until June 10,
1941. Consequently the time to prepare for a defense or to
redeem the lot from the lien of the taxes was extended more
than six months. A bill of exceptions containing the evi-
dence adduced was allowed. Under the circumstances, fail-
ure to give notice of the hearing and trial of the case, in ab-
sence of defendant do not constitute error.

Excessive valuation of the lot for the purpose of taxation
and illegal allowance of interest on delinquent taxes are also
subjects of complaint, but the record fails to disclose error
in these respects.

In the decree of foreclosure, the trial court allowed in
favor of plaintiff an attorney’s fee of $121.48 to be taxed
against defendant as costs, and this allowance is challenged
by defendant as being outside the pleadings and the proofs.
The petition alleges that plaintiff is entitled to an attorney’s
fee equal to 10 per cent. of the sum due on its claim. The
revenue law, authorizing foreclosure of tax sale certificates,
provides that the court “shall award to the plaintiff an at-
torney’s fee equal to ten per cent. of the amount found due,
which shall be taxed as part of the costs.” Comp. St. 1929,
sec. 77-2043. When petitioned by ten freeholders, the coun-
ty board may employ such additional counsel in civil mat-
ters as they may deem necessary. Comp. St. 1929, sec. 26-
903. The proofs in the case at bar show that special counsel
was appointed in the manner provided by law and that the
amount due plaintiff was $1,214.76. On the evidence ad-
duced the law fixed and the court allowed the attorney’s fee
at 10 per cent. thereof. Other assignments of error are also
found to be without substantial foundation in the record.

AFFIRMED.
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Conkey v. Knudsen

BEN F. CONKEY, APPELLANT, V. HANS KNUDSEN, JR., ET AL.:
HENRY FRANCISCO, APPELLANT: JAMES P. GOODFELLOW
ET AL., APPELLEES: JOHN MCGONIGLE ET AL.,
CROSS-APPELLANTS.

4 N. W. (2d) 290

FiLED MAY 29, 1942, No. 31217.

1. Boundaries: NAVIGABLE STREAMS: CHANGE OF CHANNEL. “Where
a stream which is a boundary from any cause suddenly abandons
its old and seeks a new bed, such change of channel works no
change of boundary; the boundary remains as it was in the cen-
ter of the old channel, although no water may be flowing therein.
State of Nebraska v. State of Iowa, 143 U. S. 859.” IJowa Rail-
road La,nd Co. v. Coulthard, 96 Neb. 607, 148 N. W. 328.

2. . “If the change in the stream is vio-
lent and V151b1e, and arises from a known cause, such as a fresh-
et, or a cut through which a new channel has formed, the original
thread of the stream continues to mark the limits of the two
estates. Gould, Waters (3d ed.) sec. 159.” Jowa Railroad Land
Co. v. Coulthard, 36 Neb. 607, 148 N. W. 328.

3. Waters. Evidence examined, and ‘held to establish that the pres-
ent situation and condition of the lands in suit were primarily
occasioned by an “avulsion,” and were not the result of “accre-
tions” to the real estate of claimants herem, created or formed
by the waters of the Missouri river.

APPEAL from the district court for Dakota county: MARK
J. RYAN, JUDGE. Reversed.

George W. Leamer, M. R, Smith and S. W. McKinley, Jr.,
for appellants.

D. Van Donselaar, Nagelstead, Pizey & Johnson, W. P.
Warner, W. V. Steuteville, P. F. Verzani, Richard Twohig
and McCarthy & McCarthy, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE, CAR-
TER, MESSMORE and YEAGER, JJ.

EBERLY, J.

In this cause are presented appeals by parties in interest
from certain judgments entered by the district court for
Dakota county, Nebraska, on the 6th and 7th days of Janu-
ary, 1941, determining certain lands in suit to be “an accre-
tion area’” and directing division thereof on that basis.
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This is the second appearance in this court of an action
to quiet title to certain real estate against the following
named defendants: Hans Knudsen, Jr., Clara Knudsen,
Hans Knudsen, Jack L. Hamp, Lewis W. Newman (who is
the same person as L. W. Newman), Maggie Leedom, Pearl
M. Sanford, Sene Knudsen, Maude Harris, Harry J. Good-
fellow, Martha E. Goodfellow, Otis Wood, “and all persons
having or claiming any interest in and to all that part of
the accretion land to the southwest quarter of northeast
quarter and northwest quarter of southeast quarter of sec-
tion 13, township 29, range 7 East of the 6th P. M. in Da-
kota county, Nebraska, more particularly described as fol-
lows: (Here follows a description by metes and bounds of
the land claimed.)”” All parties defendant named in plain-
tiff’s petition were duly summoned either by personal ser-
vice of summons or duly notified as provided by our Civil
Code. Plaintiff also duly filed a lis pendens in such proceed-
ing. On February 10, 1938, default was entered against
Hans Knudsen, Jr., Clara Knudsen, Lewis W. Newman,
Pear] M. Sanford, Maude Harris, Harry J. Goodfellow, and
Martha E. Goodfellow, and “all persons having or claiming
any interest in and to (lands heretofore referred to), real
names unknown.” No appeal was ever taken from this
judgment or decree determining that the parties last named
were in default for pleading, and it has become final. It is
also disclosed by the record that in due course of pleading
the defendants Hans Knudsen, Sene Knudsen, Maggie Lee-
dom, Otis Wood and Jack L. Hamp filed their respective
answers to the petition of plaintiff, taking issue with the
allegations thereof. On February 1, 1937, Will Brewer, as
an intervener, filed his petition of intervention in this ac-
tion. On December 31, 1937, Ralph George, as an inter-
vener, filed his petition of intervention in said cause. Both
interveners set up alleged rights in the premises in suit and
challenged plaintiff’s right to recover the premises claimed
by him. Intervener Will Brewer, as his answer and cross-
petition to the petition of plaintiff, in substance, (1) denies
plaintiff’s allegation as to plaintiff’s actual, adverse pos-
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session of the lands described in plaintiff’s petition; (2)
sets forth his claim of title to a portion of the lands de-
scribed in plaintiff’s petition as an accretion to certain land
owned by this intervener, of which he also alleges contin-
uous, open, notorious, adverse possession of the lands de-
seribed in his cross-petition for more than ten years last
past, and prays that title thereto may be quieted in such
cross-petitioner. Intervener Ralph George in his answer
and cross-petition, in substance, (1) expressly denies that
plaintiff or his grantors have ever had continuous, open,
notorious, exclusive possession of the lands described in
plaintiff’s petition; (2) sets forth his claim of title to cer-
tain lands described in the cross-petition of said George
as and by virtue of the same being a lawful accretion to the
lands owned by him and described in his cross-petition, and
further alleges adverse possession of such lands so de-
scribed for more than ten years last past. Each of the
aforesaid interveners pray for appropriate relief.

To the pleadings of defendants and cross-petitioners,
plaintiff joined issue by filing his replies and answers there-
to, all of which in substance contained general denials.
After joinder of issues a trial was had in the district court
for Dakota county, in which plaintiff, the defendants, and
both interveners appeared and participated. Evidence and
proof were introduced separately by and in behalf of each
and all in support of the allegations set forth and contained
in their respective pleadings. On March 31, 1938, a judg-
ment was entered in said cause, which recites:

“On this 31st day of March, 1938, it being a day of the
regular February, 1938, term of this court, this cause came
on for further hearing, the evidence having been submitted
at a previous hearing, and the court being duly advised in
the premises finds that as to the defendants Hans Knudsen,
Sene Knudsen, Maggie Leedom, Otis Wood and Jack L.
Hamp, they have no right to, interest in, or lien upon the
property described in plaintiff’s petition * * * ; that all the
allegations of plaintiff’s petition are true as to the above
named or designated defendants, and the plaintiff is the
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owner of the premises described in his petition and he is
entitled to the relief prayed. * * * It is therefore ordered,
adjudged and decreed by this court that the possession and
title of said plaintiff in the following described real estate
(specific description follows, which is identical with the
lands described in plaintiff’s petition) and that all and any
part of the same be quieted and the same is hereby quieted
and forever confirmed as against the above named and des-
ignated defendants and each of them and all persons claim-
ing by, through or under them or any of them, and the
plaintiff has the fee simple title in said premises (here fol-
lows provision of decree enjoining above named defendants
from having or claiming any right to or interest in the
above described property) * * *.”

From the judgment thus entered Hans Knudsen, Sene
Knudsen, Maggie Leedom and Otis Wood prosecuted an ap-
peal to this court. To that appeal all other defendants,
plaintiff, Ben F. Conkey, and interveners Will Brewer and
Ralph George were made appellees. This appeal was filed
in this court on June 30, 1938. The plaintiff and appellees,
including both interveners, cooperated in securing the al-
lowance of the bill of exceptions containing the evidence on
which the case was tried and presented to the district court,
and appeared in this court in this pending appeal by stipu-
lation duly executed by them. The case was in due course
thereupon determined in the supreme court in an opinion
by Carter, J., duly adopted by this court on March 10, 1939,
and now reported in 135 Neb. 890, 284 N. W, 737, as Conkey
v. Knudsen, and the judgment entered in the district court
was in all respects affirmed.

It will be noted that the judgment thus entered is, as to
parties thereto and their privies, final and conclusive, and
the same as affirmed by this court was not subject to be re-
opened, modified or revised by the district court except as
by law expressly providéd. It wasa judgment on the merits,
and as such concluded the parties thereto, not only as to the
things determined, but as to matters which might have been
determined. Triska v. Miller, 86 Neb, 503, 125 N. W. 1070.

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































