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ROBERT F. MUNCH ET AL., APPELLEES, V. ANTON J. TUSA

ET AL., APPELLANTS.
300 N. W. 385

FIiLED OCTOBER 17, 1941. No. 31122,

1. Municipal Corporations. The police relief and pension fund,
as evidenced by article 6, ch. 14, Comp. St. 1929, constitutes
a part of the home rule charter of the city of Omaha.

The charter of a city, having a population of more
than 100,000 inhabitants, may be amended by a proposal there-
for, made by the law-making body of such city, and such pro-
posal may be submitted to the electors, Const. art. XI, secs.
4 and 5.

3. ———. Where an ordinance submitted to the electors permits
an elector to vote for or against a definite proposition, and
where such elector, by voting, decides the plan, so proposed,
shall or shall not be adopted, and whether such proposed plan
shall or shall not constitute an amendment to the city charter,
such proposed ordinance does not contain a dual conception.

4, — Where an amendment to a city charter embraces two
subjects which are germane to the general subject of the amend-
ment, such amendment is valid and may be submitted to the
people as a single proposition.

The police relief and pension fund, set forth in article

6, ch, 14, Comp. St. 1929, may be amended by a proposed ordi-

nance adopted by the city council and submitted to the electors,

where the proposed ordinance affects merely the form of the
relief and pension law and does not destroy the purpose for
which such fund was created.

The amendment to the municipal charter sought to be

submitted by the corporate authorities of the city of Omaha to

the electors thereof for adoption, enjoined in this proceeding,
was germane to the provisions sought to be amended, and trans-

gressed no constitutional limitations. .

APPEAL from the district court for Douglas county:
FRrANCIS M. DINEEN, JUDGE. FReversed and disimissed.

Harold C. Linahan, W. W. Wenstrand, Edward Sklenicka
and Thomas C. Quinlan, for appellants.
Kennedy, Holland, DeLacy & Svoboda, contra.

Rosewater, Mecham, Shackelford & Stoehr, Bernard S.
Gradwohl, Clarence G. Miles and Peterson & Devoe, amici
curiea. .
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Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

PER CURIAM.*

This is an injunction proceeding to enjoin the election
commissioner of Douglas county and other defendants from
placing upon the ballot at the election held November 5,
1940, a proposal to amend the home rule charter of the
city of Omaha.

Plaintiff alleges: Since 1909 the statutes of Nebraska
have provided for a police relief and pension fund and have
designated the sources of revenue to maintain the fund.
Laws 1909, ch. 15. The present law has been in effect
since 1921. Laws 1921, ch. 116, art. V, sec. 10 et seq. The
law is pursuant to statute and is a part of the home rule
charter of the city. Comp. St. 1929, secs. 14-610 to 14-619,
inclusive. The statute provides for sources of revenue
for the pension fund and further provides that the city
council shall constitute a board of trustees for the pension
fund; that the city treasurer shall be ex officto treasurer
and custodian of the fund. The members of the police force
are authorized by statute to make such rules and regu-
lations, as to disbursements of the fund, as they may deem
proper, such rules and regulations to be approved by the
city council. They are required to elect annually a board
of directors, to whom is entrusted the management of the
fund and its disbursements, subject to the approval of the
city council.

Section 14-612, Comp. St. 1929, which constitutes a part
of the Omaha charter, provides that the directors shall
invest the fund from time to time, subject to the approval
of the city council, and section 14-611 provides for gifts
to the fund; section 14-613 for pensions for retired police
officers ; section 14-614 for pensions for disabled policemen;

*The portions of the opinion reflected by syllabus points Nos. 1,
2, 8, 4 and 5, prepared by Messmore, J. That portion of the opinion
reflected by syllabus point No. 6 prepared by Eberly, J.
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and section 14-619, Comp. St. 1929, also a part of the
Omaha charter, is pleaded on the theory that all moneys,
securities and effects of the relief and pension fund are
payable from such fund, and the section exempts the fund
from execution. The foregoing sections of the statute will
be referred to in the opinion as occasion requires. The
petition alleges that the existing police relief and pension
fund, amounting to $430,000, belongs to the police depart-
ment and members thereof, from the contributions made
to it as provided by statute.

In September, 1940, there was introduced in the city
council a proposal to amend the city charter by ordinance
No. 14847, providing for certain changes in the statutory
contract, designated “Police Department.”” Comp. St. 1929,
ch. 14, art. 6. The changes proposed will be hereinafter
set out. The city council passed the ordinance September
28, 1940, with the intention of having the proposal placed
on the general election ballot November 5, 1940. The object
was to place the firemen and policemen of the city on the
same pension basis. '

The petition alleges that the proposed ordinance con-
stitutes a dual proposition, to revise both police and fire-
men’s pensions, and is invalid as an impairment of the
rights of the plaintiffs to have their cause submitted sep-
arately. Other matters pleaded need not be set out, but
will be dealt with as occasion requires. The petition prays
for an injunction. The answer alleges that the city coun-
cil introduced, by ordinance, a proposal to provide a
comprehensive and uniform system of pensions for mem-
bers of the fire and police departments, pursuant to sec-
tions 4 and 5, art. XI of the Constitution, relating to home
rule charters; that the proper procedure was followed to
place the proposal on the ballot; denies that the proposed
charter amendment would make the police relief and pen-
sion fund a part of the general fund of the city; denies
generally other allegations of the petition, and prays dis-
missal of plaintiffs’ action. The action resulted finally in
the granting of a permanent injunction by the court on
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October 26, 1940. From this judgment, defendants appeal.

The ordinance to amend the Omaha city charter in part
reads:

“To amend Section 10 of Article V of said Charter, also
known as Section 14-610, Compiled Statutes of Nebraska
for 1929, * * *

“Sec. 10. Police relief and Pension fund.—In all cities
in the State of Nebraska of the metropolitan class there
shall be paid to the treasurer thereof, and by him and the
comptroller set apart the following moneys, to constitute
a police relief and pension fund * * *” The section then
designates the sources from which moneys are to be ob-
tained or contributed, to be placed in this fund. To enu-
merate them would unnecessarily lengthen this opinion.

The proposed amendment to section 10, art. V, ch. 116,
Laws 1921, of the city charter, requires moneys so con-
tributed or received from contributions and other sources,
as designated in section 14-610, Comp. St. 1929, to be paid
to the city treasurer; makes other and further recommend-
ations not necessary to state; repeals section 18, art. V,
ch. 116, Laws 1921, of the city charter, known as section
14-618, Comp. St. 1929, which section provides that when
a member of the police department dies, leaving a widow
and orphans, they may receive a pension as stated therein;
and adds an article to said chapter, to be known as article
VIIA, sections numbered 1 to 15. The term ‘“departments,”
as used in the article, means the regularly constituted fire
and police departments of the city, and ‘“department”
means either thereof, as the context shall indicate. To
summarize: The years of service required for a pension
are increased from 20 to 25 years; the age limit before
a pension may be obtained is increased from 50 to 55 years;
and the amount of pension is changed from one-half pay
to $70 a month for all ranks and grades. Previously, as
provided by section 14-613, supra, a policeman received a
pension of not less than $50 a month at age 50, and a pen-
sion equal to half of his salary at time of retirement.

Section 14-702, Comp. St. 1929, also a part of the Omaha
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charter under article 7, entitled “Fire Department,” pro-
vides for firemen’s pensions on retirement after service of
21 years, and pension granted to be not less than $50 a
month and to be 50 per cent. of the amount of salary a
retiring fireman shall be receiving at the time he goes on
the pension roll.

The proposed amendment fixes and changes the amount
to be received by the widow of a deceased member of the
department and minor children of such deceased member,
in the event the widow dies, dependent upon the number
of children; likewise fixes the amount of pension to be paid
to the widow of an active member of the department wheo
dies as the result of injuries received in the line of duty,
so long as such widow remains unmarried, and provides
that she shall not receive more than $70 a month, with a
forfeiture of all such rights to pension if she should re-
marry. The proposed amendment incorporates and applies
the workmen’s compensation law, excluding medical, hos-
pital or burial expenses, to any member of the department
entitled to benefits under such act. This latter provision
is not in the present law, and reference is made to lump
sum settlements made under the compensation law and
their application to the pension toward the amount of
pension received.

Section 8, art. VIIA, of the proposed amendment pro--
vides: “This Act shall apply to all members of the De-
partment of the City of Omaha who are members at the:
time this Act becomes effective or who are thereafter ap--
pointed, except such members who are eligible to retire;.
at the time this act becomes effective, under the provisions:
of section 13 of article V, or section 2 of article VI of the
city charter of Omaha, but who have not retired, under
either of the foregoing charter provisions.” The proposed
act applies to all members of the department except those
who are eligible to retire and those who have retired, as
provided by the former act, and in no way infringes upon
or impairs any rights that such persons may have under:
the former act during the existence of the fund.
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Under the proposed amendment, the present fund will
be used to pay those entitled to the benefits thereunder, and
to pay the relief and pensions, as contemplated by the
amendment; thereafter such relief and pensions shall be
paid from taxation. The amendment provides that mem-
bers of the department shall contribute to the city general
fund 38 per cent. of their monthly salary, in return for the
pension benefits granted by the proposed amendment. The
administration of the fund is vested with the city council.

The proposed ordinance, proper in form, submitted to
the electorate the amendments contemplated, and submit-
ted the question: Shall the charter of the city of Omaha
be so amended ; requiring a vote of approval or disapproval
of the ordinance? The city followed the procedure to amend
its charter, as required by sections 4 and 5, art. XI of the
Constitution. Under the circumstances, it is not neces-
sary to discuss this proposition, except to say that ample
authority exists to submit the proposal to amend the city
charter.

- The court found that the proposal to be submitted con-
tains a dual proposition which would vitiate the purpose
of the amendment. The proposal includes both the police
pension fund (Comp. St. 1929, ch. 14, art. 6) and the
firemen’s pension fund (Comp. St. 1929, ch. 14, art. 7).
The contention is made that the dual proposition consists
of the difference in the pensions, in that the firemen re-
ceived a much higher rate of pension than the policemen.
The present law provides that a policeman may retire at
age 50 and a fireman after 21 years of service. The ordi-
nary policeman retires on a pension of $70 a month; the
ordinary fireman on a pension of $90 a month. The max-
imum pension for a policeman’s widow is $70 a month,
while that for a fireman’s widow ranges from $90 to $187.
The firemen’s relief and pensions are paid by taxation;
those of the policemen from the fund here under discus-
sion. Figures are cited to show the cost of the fire de-
partment’s pensions for the past year to be much larger
than was paid out from the policemen’s fund. The con-
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tention is that prejudice would prevail in the exercise of
voting on the proposed amendment, in that voters may be
satisfied with the policemen’s present relief and pension
law, while they may not be satisfied with the firemen’s
pension as it now stands. The voter would, therefore, be
compelled to vote against the pension plan he favored in
order to defeat the plan that he did not favor.

In 11 Am. Jur. 635, sec. 31, it is said: “The rule has
been laid down that a constitutional amendment which em-
braces several subjects, all of which are germane (near or
akin) to the general subject of the amendment, will, under
such a requirement, be upheld as valid and may be sub-
mitted to the people as a single proposition.” See State
v. Alderson, 49 Mont. 387, 142 Pac. 210; Lang v. City of
Cavalier, 59 N. Dak. 75, 228 N. W. 819; State v. Wetz,
40 N. Dak. 299, 168 N. W. 835, 5 A. L. R. 731; Annotation,
94 A. L. R. 1513. In State v. Wetz, supra, it was said that
the controlling consideration in determining the singleness
of an amendment is its singleness of purpose and the rela-
tionship of the details to the general subject. See, also,
People v. Sours, 31 Colo. 369, 74 Pac. 167, 102 Am. St. 34;
Annotation, 94 A. L. R. 1512 ; People v. Prevost, 55 Colo. 199,
184 Pac. 129, cited and quoted from in Kerby v. Luhrs, 44
Ariz. 208, 86 Pac. (2d) 549, 94 A. L. R. 1502.

The rule followed by a majority of American jurisdic-
tions is to the effect that where the limits of a proposed
law, having natural and necessary connection with each
other, and, together, are a part of one general subject, the:
proposal is a single and not a dual proposition.

Reliance is placed by appellees on the case of Drummond
v. City of Columbus, 136 Neb. 87, 285 N. W. 109. The
following constitutes a fair analysis of the holding in
that case: The proposal submitted was either or both of
two subjects couched in “and/or” language, and could
mean that it was a vote on the manner of acquiring an
electric light plant, acquiring transmission lines in con-
nection with the existing hydro, or both of these. One
who voted in the affirmative would not know whether he
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was voting for one or the other or both, and would not
be expressing his own preference, but leaving the ultimate
choice to the governing authorities of the city. He would
not be expressing any preference at all.

The ordinance under consideration permits the elector
to vote for or against a definite proposition; that is, a
pension fund plan. He delegates authority to no one to
express his choice. By his act he alone decides whether
the plan so proposed shall or shall not be adopted and
whether the plan so proposed shall or shall not constitute
an amendment to the city charter.

The contention is made that the fund in question is a
private fund and the moneys provided for therein can be
paid out only as provided in the statutory contract creating
the fund. Allen v. City of Omaha, 136 Neb. 620, 286 N. W.
9186, is cited as holding the fund to be not, strictly speaking,
a public fund, even though the city treasurer is made the
custodian thereof; that the fund could be used lawfully
for no other purpose, governmental or otherwise, than that
for which it was created and is deposited and held in trust
by the city treasurer for the protection of those who, under
the terms of the act, may become claimants.

In view of the above holding, it is contended, the statu-
tory safeguards with reference to the fund will be abol-
ished, in that the city will have control of the fund; the
fund will not be reinvested, but will be exhausted. The
proposed amendment to the city charter merely goes to
the form of the statutory contract affecting this fund.
The purpose for which it is used is in no manner disturbed.
In this connection the case of State v. Allen, 128 Neb. 675,
260 N. W. 191, is significant. In that case the city council,
by ordinance, changed the salaries or compensation of po-
licemen in the city; that is, the charter was amended. A
policeman was reinstated from retirement on an increased
compensation, granted by ordinance, and thereby retired
on an increased pension. The action of the city council
constituted an amendment to the city charter. This court
said that the city had a right to so amend its charter. The
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foregoing case involved the same provisions of the statute
here being considered. Comp. St. 1929, sec. 14-610. One
of the contentions in the above case was that the board
of directors, appointed by the policemen, had enacted a
by-law prohibiting an increase in pensions under the cir-
cumstances as herein set out. The answer to such con-
tention was that the action of the board of directors of
the fund could not bind the city and that the city council
had not approved the by-law enacted. This clearly indi-
cates the city’s authority with reference to the fund; that
is, the board of directors of the fund is not vested with the
power to alter or amend the Omaha charter and can make
only such rules and regulations as are consistent with the
charter. See 14 C. J. 2862; Briggs v. Royal Highlanders,
84 Neb. 834, 122 N. W. 69; State v. Allen, supra.

With reference to the proposed amendment denying the
investment of the fund and exhausting it, reason dictates
that the fund cannot last indefinitely. The demands made,
or to be made, on it will in time deplete it. The city is
ultimately liable. All of the accrued rights of the bene-
ficiaries are protected. The fund is protected. The plan
calls for a continuation of relief and pensions for firemen
and policemen, with the ultimate liability to be assumed
by the city for both. See State v. Allen, supra. We see
no merit to appellees’ contention in this respect. The city,
by the proposal, is merely endeavoring to augment the
fund and to formulate, in the interests of the policemen
and firemen, a pension and relief fund that will endure.

While the appellants contend that equity cannot enjoin
a matter which has not taken a concrete form and over
which no controversy exists, the answer of the appellees
is that the proposition to be submitted was dual in char-
acter and would, therefore, come under the rule: To en-
join elections, as set forth in Solomon v. Fleming, 34 Neb.
40, 51 N. W. 304, and in 18 Am. Jur. 254, sec. 117, which
states: “Most of the courts, while conceding that the hold-
ing of elections is a political matter, not ordinarily cog-
nizable by a court of equity, hold that where a proposed
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election is to be held on a question * * * and the or-
dinance or statute under which it is to be held is void, or
the election is without apparent authority of law, equity
will enjoin the holding of. such election upon the ground
of an unlawful expenditure of public funds.”

Having found against the appellees’ contention that the
proposal here involved contains a dual proposition, this
is sufficient to dispose of the question. The question with
reference to notice and as to whether or not the ordinance
had been passed in time has been purposely eliminated as
being ineffective. The election was held, the proposal was
not on the ballot, and, therefore, the question need not be
determined. There is no occasion to determine the question
of vested rights, under the circumstances as here presented.

This court does not determine whether the plan proposed
by the amendment is the proper and adequate plan. Many
elements arise in a metropolitan city with reference to the
police and fire departments that require careful considera-
tion in working out a relief and pension plan that may be
comprehensive. This court, by the opinion, does not seek
to foreclose the right, but recognizes that either the fire-
men or the policemen may each present a separate plan,
as provided in seeking an amendment to the city charter
in section 4, art. XI of the Constitution.

The proposition is not raised in the pleadings that pen-
sions of policemen and firemen are not strictly of municipal
concern but involve a matter of state concern; that, there-
fore, an amendment to a city charter should give way to
state legislation on the subject, but this proposition is
raised by briefs amici curize. The trial court did not have
the opportunity to pass upon the question.

“It is a rule of universal application in appellate pro-
ceedings that the examination of the reviewing court,
whether on appeal or writ of error, will be confined to
questions determined by the trial court.” Coombs v. Mac-
Donald, 43 Neb. 632, 62 N. W. 41. See, also, Horbach v.
Butler, 135 Neb. 394, 281 N. W. 804.

However, on this subject, the contention of certain of
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the amici curiz appearing in this litigation is that this
court in its opinion should protect the many persons who
are being paid pensions, and other persons who are in proc-
ess of accruing the same, under the controlling provisions
of the state firemen’s pension law. It will necessarily
be conceded that we are limited in this consideration to
pension rights of firemen in the city of Omaha, a city of
the metropolitan class, operating under a home rule char-
ter. The claim thus made involves two indivisible and
fundamental contentions: (1) That there is an existing
controlling state firemen’s pension law applicable to the
firemen of the city of Omaha; (2) that policemen’s and
firemen’s pension and relief laws applicable in the city of
Omaha are matters of state concern and are not strictly
matters of municipal concern, and therefore that the char-
ter provisions, ordinances passed, and regulations adopted
by that municipality must be deemed to be subject and
subordinate to, and superseded by, the laws of the state
upon the same subject. Of course, if it be determined,
either, (1) that there is no “state firemen’s law” in ex-
istence relating to the subject of relief and pensions of
Omaha firemen, save its charter as sought to be amended,
or, (2) that firemen’s relief and pensions under the cir-
cumstances of this case are not to be deemed matters of
state concern but are strictly matters of municipal con-
cern, the contention of the amici curiz may not be sus-
tained.

It appears that there is no express constitutional pro-
vision that is determinative of the matter, but these
questions must be adjudicated upon constitutional pro-
visions, and statutory provisions adopted pursuant there-
to, in the light of their historical development. In 1920
there was duly adopted as a constitutional amendment
section 5, art. XI of the present Constitution. It provides:
“The charter of any city having a population of more than
one hundred thousand inhabitants may be adopted as the
home rule charter of such city by a majority vote of the
qualified electors of such city voting upon the question,
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and when so adopted may thereafter be changed or amend-
ed as provided in section 4 of this article, subject to the
Constitution and laws of the state.”

The “charter of any city having a population of more
than one hundred thousand inhabitants,” as employed
in the above amendment, cbviously referred to the statutory
charter prescribed by the legislature, pursuant to which
its government had been previously carried on. When the
terms of this constitutional amendment were duly accepted
by a municipality, the provisions of the statutory charter
thereof as theretofore existing became and thereafter con-
tinued, ‘“‘until amended or changed,” as a constitutionally
granted home rule charter of its government, supreme,
definite and certain. “Certain” in this connection is as
expressed by the long accepted maxim, “That is sufficiently
certain which can be made certain.” Broom’s Legal Max-
ims, p. 418.

The history of the situation discloses that in 1921 a re-
vision of the statutory charter prescribed for the govern-
ment of metropolitan cities was enacted by the legislature
of that year, and was approved “with an emergency” on
April 20, 1921. This enactment was duly submitted to
the electorate of the city of Omaha, pursuant to the terms
of the constitutional amendment above quoted, and by
them duly accepted or adopted on the 18th day of July,
1922, Thereby this legislative act of 1921 (prescribed for
the government of all cities of the metropolitan class in
Nebraska), as to the city of Omaha, lost its qualities as
a statutory charter or law imposed by the sovereign power
of the state, and in lieu thereof, by virtue of an explicit
constitutional grant, its terms then existing became a home
rule charter created and to be thereafter continued in force
at the will of the grantee municipality lawfully expressed,
every section of which was expressly made subject to its
own lawful amendments. No other legislative charter, as
such, was thereafter applicable to Omaha than the law
thus adopted. True, this change was accomplished by and
through a general reference to the entire legislative act
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of 1921 which comprised the statutory charter of Omaha
previously existing, but this was effective. State v. Moor-
head, 100 Neb. 298, 159 N. W. 412; Richardson v. Kildow,
116 Neb. 648, 218 N. W. 429; Sheridan County v. Hand,
114 Neb. 813, 210 N. W. 273; In re Wood’s Estate, 31 Ch.
D. (Eng.) 607. -

Prior to the action taken under sections 4 and 5 of art.
XI of the Constitution, here enjoined, relief and pensions
for city firemen of Omaha were authorized and provided
for only by sections 2, 214, 3, and 4, art. VI of the home
rule charter. Likewise, police relief and pensions were
authorized and provided for by sections 10 to 19, art. V
of the Omaha home rule charter. The above sections re-
ferred to, pertaining to firemen’s relief and pensions, were
adopted bodily and verbatim by the 1921 legislature from
ch. 60, Laws of 1909, which was carried as article III, ch.
23, Rev. St. 1913, and constituted at the time of their re-
enactment thus made the only lawful existing statutory
provisions pertaining to firemen’s pensions and relief by
metropolitan cities. All provisions previously existing,
including all of article III, ch. 23, Rev. St. 1913, so far
as applicable to cities of the metropolitan class, were by
it superseded and in effect repealed. Bartlet v. King, 12
Mass. 537, 7 Am. Deec. 99; State v. Michaels, 103 W. Va.
634, 138 S. E. 199; Van Horn v. State, 46 Neb. 62, 64 N.
W. 365; State v. Moorkead, 100 Neb. 298, 159 N. W. 412;
State v. Omaha Elevator Co., 75 Neb. 637, 106 N. W. 979;
In re Estate of Berg, 189 Neb. 99, 296 N. W. 460; 59 C. J.
919-921; Attorney General v. Merchants & Mechanics Trust
Co., 246 Mich. 456, 224 N. W. 624; State v. Peverly, 2
W. W. Harr. (Del.) 443, 125 Atl. 421; Jernigan v. Holden,
34 Fla. 580, 16 So. 413; State v. Conkling, 19 Cal. 501;
Jefferson County v. Rose Township, 283 Pa. St. 126, 129
" Atl. 78; Chicago, N. S. & M. R. Co. v. City of Chicago, 331
1. 360, 163 N. E. 141; Village of Atwood v. Cincinnati,
I.& W. R. Co., 316 1ll. 425, 147 N. E. 449 ; Culver v. Third
Nat. Bank of Chicago, 64 11l. 528; Andrews v. People, 75
IIl. 605; People v. Board of Education, 166 111. 388, 46 N.
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E. 1099; 25 R. C. L. 924, sec. 175; 1 Lewis’ Sutherland,
Statutory Construction (2d ed.) 269-272.

It must be conceded that, so far as substance is con-
cerned, the amendatory ordinance adopted by the corporate
authorities of Omaha here in suit, for submission to the
electorate, is in all respects strictly germane to the pro-
visions of the home rule charter it purposes to amend. We
must then determine the limitations of the power of mu-
nicipal amendment of its adopted charter from the con-
stitutional provisions creating and vesting that power.
Substantially the only limitation so created is expressed
by the last clause of section 5, art. XI, by the words,
“subject to the Constitution and laws of the state.” We
assume, but do not determine, that thereby it was intended
that such proposed amendment should be subject to and
not inconsistent with any law existing at the time of its
adoption, or whatever law the state legislature might there-
after think fit to enact relating to the subject of the amend-
ment. Head v. University, 19 Wall. (U. 8.) 526; City of
Westport v. Kansas City, 103 Mo. 141, 15 S. W. 68; Ewing
v. Hoblitzelle, 85 Mo. 64.

Obviously, the intended municipal action in the instant
case is not within the proscription of the constitutional
clause quoted above. There are no applicable limitations
of the state Constitution. There is no legislation on the
subject so far as the firemen of Omaha are concerned, save
and except the provisions of the Omaha home rule charter
which the amendatory ordinance purports to amend. Clear-
ly, that to which a complete power of amendment has been
constitutionally given cannot operate as a limitation on
the constitutional exercise of the power to amend. Out-
side of the provisions contained in the Omaha charter,
there is no statutory provision whatever relating to the
subject-matter of the proposed amendment, the adoption
of which is enjoined in this proceeding. To construe the
terms of the Omaha home rule charter as precluding amend-
ment because of its existence in statutory form is to in-
validate the constitutional amendment so providing. The
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conclusion is that “laws” which are to be deemed superior
to the power of amendment here considered must be limited
to such laws to which section 5, art. XI of the Constitu-
tion, is inapplicable. In other words, after its due enact-
ment the charter amendment in the instant case becomes,
so far as the city of Omaha is concerned, the law covering
the subjects to which it relates, and there being no other
inconsistent or conflicting applicable statutes, it becomes
the clear expression of sovereign intent made, not through
express constitutional grant, but by a constitutional agency
duly authorized so to do. And furthermore, the sovereignty
of the state having refrained from directly expressing its
will by applicable statute on the subject here involved in
this litigation, we may not, until such expression actually
occurs, consider the matter of firemen’s relief and pensions
defined and regulated by the Omaha charter as “a matter
of exclusively state concern.”

The injunction granted by the district court for Douglas
county is dissolved, and plaintiff’s petition is dismissed.

REVERSED AND DISMISSED.

STATE, EX REL. WALTER R. JOHNSON, ATTORNEY GENERAL,
ET AL., APPELLANTS, V. CENTRAL NEBRASKA PUBLIC
POWER AND IRRIGATION DISTRICT, APPELLEE,

300 N. W. 379

FiLEp OCTOBER 17, 1941, No. 31157.

Venue. Where a landowner brings an action in mandamus to compel
an irrigation district to build a bridge across one of its canals,
the venue of the action is properly laid in the county where
the land is, even though the irrigation district is situated and
has its principal office or place of business in another county.

APPEAL from the district court for Lincoln county: ISAAC
J. NISLEY, JUDGE. Reversed.

Walter R. Johnson, Attorney General, Robert A. Nelson
and Halligan, McIntosh & Halligan, for appellants.
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R. O. Canaday, P. E. Boslaugh, M. M. Maupin and R. H.
Beatty, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE, MESSMORE
and YEAGER, JJ., and CHAPPELL and ELLIs, District Judges.

SIMMONS, C. J.

The plaintiffs filed their petition in the district court for
Lincoln county, alleging that the state is the owner and the
plaintiff Martin, a resident of Lincoln county, the lessee
of certain lands in Lincoln county; that the defendant is
a corporation organized under the laws of the state and
engaged in the construction and operation of power and
irrigation works; that the defendant unlawfully entered
upon the land and constructed an irrigation canal across
the same; that defendant commenced eminent domain
proceedings in Lincoln county to condemn the interest of
Martin in the premises without making the state a party
to said proceedings; that as a result of the construction
of said canal the land has been separated into two parts
not accessible to each other unless a bridge is constructed
across the canal thereby connecting the two tracts, and
that the construction of the bridge is necessary for the
free and convenient use of the lands; that it is the legal
duty of the defendant to construct the bridge; that it has
refused to do so and that plaintiff has no adequate remedy
at law. Plaintiffs pray for a writ of mandamus to compel
the construction of the bridge.

An alternative writ was issued and served upon the de-
fendant by leaving the same with its president in Adams
county.

Defendant filed a special appearance, supported by an
affidavit setting out that it is a public power and irriga-
tion district organized under the provisions of article 7,
ch. 70, Comp. St. Supp. 1939, with its office and principal
place of business in Adams county; that it comprises
Gosper, Phelps, Kearney and Adams counties, and is not
located within and has never been within Lincoln county;
that it can perform official duties and acts only in Adams
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county and cannot perform official acts in Lincoln county;
that no summons was served upon it; and that the alter-
native writ was served upon it in Adams county. '

The trial court sustained the special appearance and
plaintiffs appeal.

The question directly presented is: Was the venue of
the action properly laid in Lincoln county?

Plaintiffs base their action upon the provisions of section
46-611, Comp. St. 1929, which is as follows: “Any person,
constructing a ditch or canal through the lands of another,
having no interest in said ditch or canal shall build such
ditch or canal in a substantial manner so as to prevent
damage to such land. In all cases where necessary for
the free and convenient use of lands on both sides of the
ditch or canal by the owner or owners of such lands, the
owner or. those in control of such ditch shall erect sub-
stantial and convenient bridges across such canal or ditch,
and they shall erect and keep in order suitable gates at
the point of entrance and exit of such ditch through any
inclosed field.”

Plaintiffs, to support their contention that the venue
of the action is in Lincoln county, rely upon the following
two provisions of the statutes. Section 20-401, Comp. St.
1929, is as follows: “All actions to recover damages for
any trespass upon or any injury to real estate shall be
brought only in the county where such real estate or some
part thereof is situated, but such actions may be brought
against corporations owning or operating any line of rail-
road in the state in any county where service of summons
can be had, and all actions for the following causes must
be brought in the county in which the subject of the action
is situated, except as provided in the next following sec-
tion: TFirst. For the recovery of real property or of an
estate or interest therein; Second. For the partition of
real property; Third. For the sale of real property under
a mortgage, lien or other incumbrance or charge.” Section
20-404, Comp. St. 1929, is as follows: *“Actions for the
following causes must be brought in the county where the
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cause or some part thereof arose: First. An action for
the recovery of a fine, forfeiture, or penalty, imposed by
a statute, except that when it is imposed for an offense
committed on a river, or other stream of water, or road,
which is the boundary of two or more counties, the action
may be brought in any county bordering on such river,
watercourse or road and opposite to where the offense
was committed; Second. An action against a public officer,
= % % or for any neglect of his official duty; Third. An
action on the official bond or undertaking of a public
officer.”

Defendant, contending that an action for mandamus
against it must be brought in the county where it is sit-
uated or has its principal office or place of business, relies
upon section 20-405, Comp. St. 1929, which is as follows:
“Actions against corporations created by the laws of this
state may be brought as follows: First. Any action other
than those mentioned in the first three sections of this
chapter (20-401 to 20-403) may be brought in the county
in which the corporation is situated or has its principal
office or place of business; * * *”

Defendant further contends that it is a public or mu-
nicipal corporation, and that as such it can act only at
its principal place of business, which is fixed by its articles
as in Adams county, and cites decisions of courts as sus-
taining its contention.

What provision of the statute controls the venue of this
action? It is clear from the above quoted provisions of
the statutes, and others to which reference will be made,
that the legislative intent is generally that the venue of
actions involving the determination of the title to land,
rights and interests therein and damages thereto, shall
be in the county wherein the land lies, and that the location
of the land is a superior consideration to the location of
the parties in determining the proper venue for such
actions. In the absence of clear and specific statutory pro-
visions as to the venue of an action, the substantial nature
of the issues involved in an action and the statutory pro-
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visions as to analogous situations may be followed to de-
termine the proper venue. 67 C. J. 20.

Plaintiff’s land is in Lincoln ¢county; the defendant con-
structed its ditch across this land; its act in so doing made
necessary the construction of the bridge, and the obliga-
tion to construct the bridge results from the construction
of the ditch; the bridge, if constructed, must be built upon
land in Lincoln county. The statutory requirement that
the bridge be constructed is to restore in part the “free
and convenient use of the lands” which the owner formerly
had. The purpose is to compensate, in part, for the dam-
age caused to the land by the construction of the ditch.
Clearly, under the provisions of section 20-401, supra, an
action for damages to real estate must be brought in the
county where the real estate is situated. It appears rea-
sonable to hold that an action to compel the construction
of a bridge which compensates in part for damages caused
to real estate be likewise brought in the county where the
land is situated. In the absence of any showing to the
contrary, the bridge, if built, becomes a part of the real
estate. The failure of defendant to build the bridge is
“an injury to the real estate.” The substantial nature of
the issue here is one of recovery for damages, even though
the form of the action is in mandamus.

Section 20-404, supra, is relied upon by the plaintiffs,
and defendant contends that it is not applicable. Clearly,
plaintiffs have not brought an action against a public officer
for neglect of his official duty, but just as clearly plaintiffs
seek to compel defendant to perform a duty enjoined by
law and likewise an action which the defendant can per-
form only through its officers. Defendant, while denying
the merit of plaintiffs’ contention that this is in effect an
action against public officers for the failure to perform an
official duty, argues that, in any event, no part of the cause
of action arose in Lincoln county. This contention is bot-
tomed on the proposition that it can act and perform its
corporate functions only in Adams county. Defendant’s
contention that plaintiffs’ cause of action did not arise in
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Lincoln county cannot be sustained. In State v. Cochran,
138 Neb. 163, 292 N. W. 239, section 20-404, suprae, was
before this court for construction. We there stated:
“Generally speaking, a cause of action consists of a wrong
and a resulting damage. A wrong which does not result
in a damage is not ordinarily actionable.” We there held
that the resulting damage, from the wrong done, occurred
in the county where the action was brought; that without
the damage no cause of action existed, and that the “cause
or some part thereof” occurred in the county where the
subsequent damage was inflicted. So here, while it may
be true that the decision of the defendant to build the
bridge must be made in Adams county, the decision to
build the bridge is not a full compliance with the statute.
The bridge also has to be built, and that can only be done
in Lincoln county where the land is situated. See, also,
Board of Trustees v. Board of Supervisors, 228 Ia, 1095,
291 N. W. 141.

There is a similarity in the statute here involved with
that requiring a railroad to provide at least one adequate
crossing where lands on both sides of a right of way are
in one ownership. Comp. St. 1929 sec. 75-513; State v.
Farmers Irrigation District, 98 Neb. 239, 152 N. W. 372.
The statute provides for written complaint to be filed with
the railway commission, for an investigation and a hearing
before that body and, upon proper showing, the issuance
of an order in the premises. Section 75-509, Comp. St.
1929, provides that, when orders of the commission finally
established are not obeyed, any person interested may
apply “to the district court of the county in which the
violation or disobedience of such order or orders shall hap-
pen” and there, upon proper showing, secure an order for
its enforcement, “mandatory or otherwise.”

Section 20-406, Comp. St. 1929, provides that certain
actions against designated carriers “may be brought in
any county through or into which the road or line passes.”
The same applies to turnpike road companies. Comp. St.
1929, sec. 20-407.

~
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While it is alleged that the defendant was a trespasser
in the construction of the ditch, yet under the provisions
of section 70-707, Comp. St. Supp. 1939, defendant was
given the power of condemnation (section 46-602, Comp.
St. 1929) by procedure in the county where the lands are
situated if the owners of lands object to the construction.
Comp. St. 1929, sec. 46-603.

All of these statutory provisions clearly estabhsh a legis-
lative intent to place the venue of an action, involving an
issue substantially of the nature here presented, in the
courts of the county where the land lies.

We accept, for the purpose of this opinion, the contention
that defendant comes within the broad classification of
a municipal corporation. While there is a general rule that
an action against a municipal corporation must be brought
in the county of its domicile or where it is situated, yet
there is an established exception to this rule in actions
which pertain to real estate and which generally must be
brought in the county where the lands lie. See 44 C. J.
1471; 6 McQuillin, Municipal Corporations (2d ed.) Re-
vised, sec. 2655; Mayor & City Council of Baltimore v.
Sackett, 135 Md. 56, 107 Atl. 557, 5 A. L. R. 915; City of
Dallas v. Hopkins, 16 S. W. (2d) (Tex. Civ. App.) 852;
Oklahoma City v. District Court, 168 Okla. 235, 32 Pac.
(2d) 318, 93 A. L. R. 489, and note page 503; Oklahoma
City v. Rose, 176 Okla. 607, 56 Pac. (2d) 775; North Sterl-
ing Irrigation District v. Dickman, 66 Colo. 8, 178 Pac.
559; Hjelm v. City of St. Cloud, 129 Minn. 240, 152 N. W.
408 ; Swanson v. City of Sioux Falls, 64 S. Dak. 175, 266
N. W. 115.

We conclude that the venue of this action is properly
laid in Lincoln county under the provisions of section 20-
401, supra, when construed in the light of the substantial
nature of the issues involved, and the analogous statutes
showing the legislative intent as to the venue of actions of
this nature.

In as much as section 20-405, supra, refers to actions
other than those mentioned in section 20-401, supra, it
" follows that it is not controlling in the case before us.
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We are not here presented with the merits of this con-
troversy. Accordingly, the statements made in this opin-
ion, regarding the facts, the rights of the plaintiff and
the duties of the defendant, are predicated upon a solution
of the problem here presented and are not determinative
of any issues that may subsequently arise in this litigation.
They are limited solely to the question of venue presented.

The special appearance should have been overruled. The
order of the district court is reversed and the cause re-
manded for further proceedings.

REVERSED.

WILLIAM R. LINCH, APPELLANT, v. ROy H. THORPE,

APPELLEE.
300 N. W. 383

FILED OCTOBER 17, 1941. No. 31162.

1. Appeal. The finding of facts made by the court has the same
force and effect as the verdict of a jury, and if there is compe-
tent evidence to support it such finding will not be disturbed
on appeal.

The findings of facts made by the trial judge will not
be set aside on the ground of want of sufficient evidence to sup-
port them, unless the want is so great as to show that such
findings are clearly wrong.

3. Bills and Notes. In determining whether the purchaser of a
promissory note has acted in good faith or not, the amount of
the consideration becomes a matter of material inquiry.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Affirmed.

Burkett, Wilson & Van Kirk and Bruce Fullerton, for ap-
pellant.

George 1. Craven, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE, MESSMORE
and YEAGER, JJ., and CHAPPELL and ELLIS, District Judges.
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YEAGER, J.

This is an action by William R. Linch, plaintiff and ap-
pellant, to recover on a promissory note against Roy H.
Thorpe, defendant and appellee. It is the claim of plain-
tiff that on April 5, 1933, the defendant executed and de-
livered to the order of G. A. Manifold the note in question,
which was for the principal sum of $3,500, with interest
at the rate of 6 per cent. per annum with 10 per cent. after
maturity, with its maturity date December 31, 1933. On
April 12, 1938, a credit of $1,750 was indorsed on the note
which is admitted as a proper credit. It is the further
claim of plaintiff that the note as credited was, on Decem-
ber 26, 1933, indorsed without recourse, and for value sold
by G. A. Manifold to the plaintiff who is owner and holder,
and that the defendant has refused and neglected to pay
the amount due on the note.

The defendant in his amended answer admitted that he
signed and delivered the note, but generally denied the
other allegations of the petition, and then pleaded affirma-
tively that the plaintiff was not a holder in due course; that
the note and a contemporaneous contract were canceled,
and another contract was substituted therefor on May 6,
1933; and that on September 19, 1933, there was a settle-
ment and accord and satisfaction between G. A. Manifold
and the defendant by reason of which the note in question
should have been delivered back to the defendant.

A jury was impaneled and all of the evidence was ad-
duced. At the conclusion of the evidence both parties
moved for a directed verdict, whereupon the jury was dis-
charged, and thereafter the court made a finding generally
against the plaintiff and in favor of defendant and entered
judgment accordingly. From this judgment the plaintiff
has appealed. ‘

This joinder of motion was a consent of the parties that
the court should find the facts. The finding of facts so
made by the court has the same force and effect as the
verdict of a jury, and if there was competent evidence to
support the finding it will not be disturbed on appeal.
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Dorsey v. Wellman, 85 Neb. 262, 122 N. W. 989; Knies v.
Lang, 116 Neb. 387, 217 N. W. 615; First N«t. Bank v.
Newton, 119 Neb. 394, 229 N. W. 334; Fidelity & Deposit
Co. v. B. Grunwald, Inc., 129 Neb. 749, 262 N. W. 831;
Bonacorso v. Camden Fire Ins. Ass’n, 130 Neb. 203, 264 N.
W. 442,

This court has held uniformiy to the rule that questions
of fact are to be decided by the trial jury, and a verdict
will not be set aside on the ground of a want of sufficient
evidence to support it, unless the want is so great as to
show that the verdict is manifestly wrong. Sycamore Co.
v. Grundrad, 16 Neb. 529, 20 N. W. 832; Warrick v.
Rounds, 17 Neb. 411, 23 N. W. 785; American Bldg. & Loan
Ass'n v. Mordock, 39 Neb. 413, 58 N. W. 107; Ryan v.
Continental Casualty Co., 94 Neb. 35, 142 N. W. 288; Dore
v. Omaha & C. B. Street R. Co., 97 Neb. 250, 149 N. W. 792;
Norman v. Kusel, 97 Neb, 400, 150 N. W. 201; Wenquist
v, Omaha & C. B. Street R. Co., 97 Neb. 554, 150 N. W.
637; Live Stock Nat. Bank v. Bragonier, 98 Neb. 506, 153
N. W. 504; Sippel v. Missouri P. R. Co., 102 Neb. 597, 168
N. W. 856; Curran v. Union Stock Yards Co., 111 Neb. 251,
196 N. W. 135; Stewart v. Weiner, 111 Neb. 797, 198 N.
W. 159.

In the light of these rules, was there such a lack of evi-
dence in support of the contentions of the defendant as
would require this court to hold that the finding of the
trial court was manifestly wrong?

The first defense, in the language of appellee’s brief, is
“that plaintiff, William R. Linch, is not a holder of said
note in due course.”

In section 62-402, Comp. St. 1929, a holder in due course
is defined as follows: ‘A holder in due course is a holder
who has taken the instrument under the following con-
ditions: First. That it is complete and regular upon its
face; Second. That he became the holder of it before it
was over-due and without notice that it had been previ-
ously dishonored if such was the fact; Third. That he took -
it in good faith and for value; Fourth. That at the time
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it was negotiated to him he had no notice of any infirmity
in the instrument or defect in the title of the person ne-
gotiating it.” ‘

The note in question is complete and regular upon its
face. On this question there is no controversy. The de-
fendant, however, in his pleadings and evidence questions
the other three essentials of the holding of a note in due
course. The burden is his to overcome the statutory pre-
sumption (section 62-409, Comp. St. 1929) that the plain-
tiff was the holder of the note in question in due course.
The effect of the finding and judgment of the trial court
was that the evidence was sufficient to overcome this pre-
sumption, and further that the evidence on this proposition
preponderated in favor of the defendant.

On this question the evidence is fragmentary, scattered
through the bill of exceptions, and relates to facts directly
bearing upon the controversy and other facts from which
pertinent inferences may be legitimately and properly
drawn. In full detail it will not be set out here, but cer-
tain portions will be referred to.

In March, 1934, which was after the note became due,
Manifold, the original payee and the indorser, tried to sell
the note to H. E. Worrell, of Omaha. Manifold’s explana-
tion was that he expected to get it back from Linch. The
inference drawn by defendant was that at that time Man-
ifold still held the note. At the trial the plaintiff admitted
that Manifold told him that he hoped that he (Linch) would
have better luck collecting the note than he (Manifold) did.
In this connection defendant urges that it is a proper in-
ference that at the time of the transfer of the note it was
past due, otherwise collection would not have been at-
tempted, and further that this conversation was notice of
dishonor of the note to plaintiff. Further, Manifold told
Linch that he did not think he could collect ten cents on
the dollar.

The evidence is clear that the note, the face value of
which was $1,750, was purchased for $175. The defend-
ant insists that this disparity between face and sale price
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was sufficient to put the plaintiff on inquiry as to the good
faith of the transaction. In Smith ». Jansen, 12 Neb. 125,
10 N. W. 537, this court sustained a dismissal by the trial
court based on the proposition that a purchaser who pur-
chased five negotiable promissory notes of the aggregate
face value of $100, secured by a real estate mortgage, for
$30 was not a bona fide purchaser. In the opinion it is
stated: “The rights of a holder of negotiable paper pur-
chased before due are to be determined by the simple test
of honesty and good faith on his part in making the pur-
chase. In determining whether the purchaser has acted
in good faith or not the amount of the consideration may
become a material inquiry.” A large number of cases from
various jurisdictions supporting this view are collected in
notes in 91 A, L. R. 1154 et seq.

From the evidence it is clear that defendant had an ab-
solute defense to the promissory note in question in the
hands of Manifold, the named payee. Therefore, from an
examination of all of the evidence we are unable to con-
clude that there is a want of sufficient evidence to support
the finding and judgment of the district court or that the
finding and judgment are manifestly wrong. There were
sufficient facts on the issues tendered by the answer to
submit to a jury, had not the motions for directed verdict
been made, and likewise, under the circumstances, there
were facts determinable by the court on these issues.

The judgment of the district court is

AFFIRMED.

ETHEL MILLER, APPELLEE, V. ABEL CONSTRUCTION
COMPANY, APPELLANT.
300 N. W, 405

FILED OCTOBER 17, 1941. No. 31029,

1. Negligence. In an action for negligence, the burden is on the
plaintiff to show that there was a negligent act or omission by
the defendant and that it was the proximate cause of plaintiff’s
injury or a cause which proximately contributed to it.
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Where the plaintiff has failed to sustain this burden,
it is the duty of the trial court to sustain a motion to direct
a verdict for the defendant at the conclusion of all the evidence.
Highways. Where a highway undergoing construction has not
been completed by the contractor or accepted by proper author-
ities and is being used permissively in a limited manner by
local residents, it is only required that the highway be kept
and maintained in a reasonably safe condition for the use of
those traveling thereon who are at the time exercising reason-
able care, under the peculiar circumstances and conditions by
which they are at the time confronted, by keeping a constant
lookout and vigilant caution for obstructions incident to .the
progress and completion of the work.

A highway contractor is not required in the exercise
of reasonable care to place signals or flares at intermediate
places on a highway under construction in order to give notice
that machinery is being used thereon, where warning signals
and barricades at the termini thereof give notice that the high-
way is under construction and the condition of the highway
itself shows that it is under various stages of completion. )
Evidence. TRIAL. Where there is positive and affirmative tes-
timony of a number of witnesses that a red light was displayed
on a road roller, the fact that there is testimony by one or more
witnesses that they did not see the red light does not make a
disputable issue of fact to be submitted to the jury, where it
is not shown that the attention of the witnesses was directed
toward the red light at the time it is said to have been dis-
played, and where their position, mental condition and sur-
roundings were not such as would raise a presumption that
they would have seen it if it had been displayed.

APPEAL from the district court for Dodge county: FRED-

ERICK L. SPEAR, JUDGE. Reversed and dismissed.

Stewart, Stewart & Whitworth and Robins & Yost, for

appellant.

Sidner, Lee & Gunderson, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, CARTER and

YEAGER, JJ., and PoLK, District Judge.

PoLK, District Judge.
This is an action for personal injuries arising out of a

collision between an automobile in which the plaintiff was
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riding with her husband and a road roller being used at
night by the defendant in the construction of a highway
in Dodge county, Nebraska, between Winslow and Uehling.
From a verdict and judgment in favor of the plaintiff for
$3,000 the defendant appeals.

The record shows that in the forenoon of July 23, 1939,
plaintiff and her husband left their home in Fremont by
automobile for a trip to the home of the plaintiff’s sister
living east of Oakland. Plaintiff rode in the front seat of
the car, which was owned and being driven by her husband.
They had made the trip many times that summer prior to
the accident and knew that the road was under construc-
tion. On previous trips they turned east near Winslow
to avoid going from Winslow to Uehling on account of
the highway being under construction. On this day they
drove from Fremont on highway 77 to the first barrier
and signs south of Winslow, drove around the barrier and
signs, and continued on north driving around a barricade
at the intersection of the highway with the railroad tracks
near Winslow and continued on the highway, turning east
south of Uehling. On the return trip the plaintiff and
her husband left the home of her sister about 9 o’clock
p. m., going to Oakland and then turning south on high-
way 77. They drove south on the highway until they
reached the barriers near Uehling. At this point they left
the highway, went through a portion of Uehling, and back
onto the highway south of the barriers, and continued south
thereon to the place where the accident occurred, which
was about six miles south of Uehling and three miles north
of Winslow. Immediately prior to the accident one of the
defendant’s employees was driving a tractor pulling a road
roller south on the west half of the hichway at about five
or six miles an hour, preparing it for a coat of oil. As
the automobile in which the plaintiff and her husband were
riding approached the scene of the accident, another car
came from the south. Each driver dimmed his lights, and
as they passed both cars were going between 30 and 35
miles an hour. Immediately on passing, the plaintiff and
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her husband saw for the first time the road roller about
10 to 15 feet away. Their car crashed into it before plain-
tiff’s husband could apply the brakes or turn to the side.

The alleged acts of negligence of the defendant consist
of the following: (1) That the defendant operated the
road roller at night on a public highway without having
it painted a distinguishing color from the road; (2) with-
out having lights on said roller; (3) without displaying any
warning signals; and (4) without providing suitable re-
flectors on said roller.

The uncontradicted evidence shows that the rear of the
roller was painted ycllow; that there were no flares or
warning signals placed in the highway, and that there were
no reflectors on the rear of the roller.

The evidence, then, is without conflict on all of the
alleged acts of negligence except the failure to have a red
light displayed on the rear of the roller. In this connection
the plaintiff contends that it was not only the duty of the
defendant to have a red light displayed on the rear of the
road roller, but that the defendant violated this duty. If
there was a duty here imposed on the defendant, it was
by reason of the common law and not by statute, since
section 39-1174, Comp. St. Supp. 1939, specifically exempts
road rollers and road machinery from displaying red lights.
Assuming, for the sake of argument, that defendant had
a common-law duty to keep a red light on the rear of the
road roller, we think that the evidence is conclusive that
it was so equipped. While it is true that the plaintiff and
her husband and the witness Heller testified that they did
not see a red light, they did not testify that a red light
was not displayed. Plaintiff and her husband place the
distance the roller was from them at the time they first
observed it at 10 to 15 feet, having just emerged from
the lights of the Heller car., The testimony of these wit-
nesses that they did not see a red light is purely negative
in character and of no probative force on the question of
whether a red light was displayed. The defendant’s wit- -
nesses Rabe, McMurtry, Brokaw, Doncski and Johnson
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testified positively that the red lantern on the roller was
lighted prior to the collision. In the face of this positive
testimony that the red light was displayed, the fact that
there is testimony of one or more witnesses that they did
not see it will not prevail against the positive testimony
of several witnesses in making an issuable fact for the
jury, where the attention of the witnesses was not directed
toward the red light at the time it is said to have been
displayed, and where their position, mental condition and
the surroundings were not such as would raise a presump-
tion that they would have seen it if it had been displayed.
Dodds v. Omaha & C. B. Street R. Co., 104 Neb. 692, 178
N. W. 258; Oliver v. Union P. R. Co., 105 Neb. 243, 179
N. W. 1017; Hook v. Payne, 109 Neb. 252, 190 N. W.
581; De Griselles v. Gans, 116 Neb. 835, 219 N. W. 235;
Fischer v. Megan, 138 Neb. 420, 293 N. W. 287. We hold
that the evidence was without contradiction that a red light
was displayed and that this part of the evidence did not
present an issuable fact for the jury.

The record showing that the rear of the road roller was
painted yellow, that there were no flares or warning signals
placed on the highway, and that there were no reflectors
on the roller, and having concluded that the evidence shows
that there was a red light displayed thereon, we shall
turn our attention to the duty of the defendant toward
the plaintiff under the circumstances.

In determining the duty of the defendant company, we
should bear in mind that it did not owe the plaintiff a
greater duty because she was a guest rather than the
driver of the car. The defendant was bound to exercise
one standard of care toward all persons lawfully on this
particular highway whether guest or driver. However,
this standard of care is not the same as that required
had the accident occurred on an open highway, not under
construction and open to the general public. A traveler
on a public highway open to the general public may as-
sume that the highway is reasonably safe for one exer-
cising ordinary care for his safety, but this rule is subject
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to some qualification. When a part of a highway is under-
going construction and this portion is barricaded off from
the general public by appropriate signs, a traveler thereon
having knowledge that the highway is undergoing con-
struction has a duty to exercise a greater care for his own
safety than if he were traveling on an open highway open
to the general public. He must keep a constant lookout
and vigilant caution for his safety.

While it has been said that the law requires only one
degree of care, and that is ordinary care under the cir-
cumstances, yet unusual and peculiar circumstances, cre-
ating a greater risk, require a greater degree of care for
one’s safety. This distinction is recognized in the case of
Hall v. Incorporated Town of Manson, 90 Ia. 585, 58 N.
W. 881, wherein the court said:

“What will constitute ordinary care, however, will de-
pend upon circumstances, and these may well include. a
consideration of the fact as to whether the accident oc-
curred in the daytime or nighttime; and, if at night, it
might be that more caution and watchfulness would be
required to be shown in order to establish the fact that
the plaintiff was, in fact, at the time of the injury, in
the exercise of ordinary care. In either case the degree
is the same—ordinary care—but the facts establishing
such a degree of care may be different.”

The rule is stated in McClelland v. Scroggin, 48 Neb. 141,
66 N. W. 1123, as follows:

“The care which may be termed ordinary is such a degree
of care as a prudent and reasonable man would exercise
under the existing circumstances and conditions. Where
the known risks are enhanced the degree of care should
correspondingly increase.”

In the case of Grosz v. Bone, 48 S. Dak. 65, 201 N. W.
871, the court held that the driver of an automobile, know-
ing that the highway was being resurfaced, should have
anticipated the torn-up condition of the road, and that
a greater degree of care in the operation of his car would
be necessary to avoid accident.
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The duty of a driver going around a barricade in a
highway is set forth in the following language in the case
of Shawano County v. Froemming Bros., 186 Wis. 491,
202 N. W. 186:

“When Glawe went by the barrier as he did he was
bound to know that it was a warning of possible danger
ahead on the highway, and it was his duty, for his own
protection in the exercise of reasonable and ordinary care,
to ascertain what such danger was before proceeding, or,
if proceeding, to so have his vehicle under control that
dangers might be averted. Such warning did away with
the presumption that would otherwise apply that the high-
way was, in accordance with law, reasonably safe for
public use.”

In holding that a traveler on the highway in question
was required to exercise a higher degree of care than on
an open highway not under construction we are not un-
mindful of the holding of this court in the cases of Frickel
v. Lancaster County, 115 Neb. 506, 213 N. W. 826, and
Boomer v. Lancaster County, 116 Neb. 718, 218 N. W, 751,
wherein the duty of a county in repairing a highway is
defined as requiring the county ‘“to use reasonable and
ordinary care to maintain the highways reasonably safe
for the traveler using them while in the exercise of reason-
able and ordinary care.” We are merely holding that the
duty to use reasonable and ordinary care on the part of
a traveler on a highway under construction requires the
exercise of a greater degree of caution than on an open
highway open to the general public.

In view of this duty of a traveler on an uncompleted
highway, the correct rule prescribing the duty of the de-
fendant contractor is that, where a highway undergoing
construction has not been completed by the contractor or
accepted by proper authorities and is being used permis-
sively in a limited manner by local residents, it is only
required that the highway be kept and maintained in a
reasonably safe condition for the use of those traveling
thereon who are at the time exercising reasonable care,
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under the peculiar circumstances and conditions by which
they are at the time confronted, by keeping a constant
lookout and vigilant caution for obstructions incident to
the progress and completion of the work. Graves v. John-
son, 179 Miss. 465, 176 So. 256; Graves v. Hamilton, 184
Miss. 239, 184 So. 56; Myers v. Sanders, 189 Miss. 198, 194
So. 300; Gordon v. Illinois Central .E. Co., 190 Miss. 789,
1 So. (2d) 772.

In the case of Myers v. Sanders, supra, we find a case
very similar to the instant one. The deceased, Sanders,
was riding as a guest in a truck upon a highway under
construetion. The accident occurred when the rear wheels
of the truck ran across the edge of a pile of sand which
had been unloaded on a portion of the highway for use in
building head walls to a culvert. The accident occurred
immediately following the passing of two cars, the driver
of the car in which plaintiff’s decedent was riding as a
guest failing to see the pile of sand because of dust from
the oncoming car. The highway was undergoing construc-
tion and was properly barricaded with signs, “Caution,”
“Road Under Construction,” and “Detour.” The deceased
was thrown from the truck and was killed. The load of
sand had been  hauled the afternoon of the day of the ac-
cident after the deceased and other members of the party
in the truck had previously passed over the highway. The
occupants of the truck, including the deceased, knew that
the road was under construction at the time of the acci-
dent. The contract required that the highway be left open
while the construction was in progress in such a manner
as to permit local traffic thereon, and the road at the.
place of the accident was being used by a greater pro-
portion of the traveling public notwithstanding the detour
and warning signs. The court held that the wife and’
children of the deceased could not maintain the action, and
that the defendant should have been entitled to a per-
emptory instruction in its favor. The court, in announcing
the rule heretofore set forth, said:

“The construction not having been completed by the
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contractor or accepted by the proper public authorities as
a completed highway under the terms of the contract, it
was only required that the same be kept and maintained
in a reasonably safe condition for the use of those travel-
ing thereon and exercising a vigilant caution to keep a
constant lookout for obstructions incident to the progress
and completion of the work remaining to be done. Graves
v. Johmson, 179 Miss. 465, 176 So. 256. Also-in the com-
panion case of Graves v. Hamilton, 184 Miss. 239, 184 So.
56, 57, the principle is recognized that a completed highway
should be kept and maintained in a reasonably safe con-
dition for those exercising ordinary care in traveling there-
on, but when there are sufficient facts and circumstances
to put a motorist on notice that a highway is under con-
struction, the duty of the contractor in regard thereto
only requires that it be kept and maintained in a reasonably
safe condition for use ‘by those exercising vigilant caution
and keeping a constant lookout.’ It cannot be questioned
that this pile of sand could have been readily and easily
seen by a motorist in the daytime if he were exercising
a vigilant caution and keeping a constant lookout for ob-
stacles, the presence of which he should have anticipated
on a road under construction, except for the fact that in
this instance his vision was obscured by the dust raised
by another car or truck and for which the contractor was
not responsible.

“We are of the opinion that the failure of the driver of
the truck, from which Mr. Sanders fell, to anticipate that
his vision might be obscured by the dust from a passing
car or truck, and his failure to have his own truck under
such control as a vigilant caution and constant lookout
~ would have occasioned, and so as to be able to stop his truck
in such an emergency instead of proceeding on through
the dust, was the sole proximate cause of the accident and
injury complained of; and that therefore there could be
no recovery against the appellant contractor under such
circumstances. The proof discloses that the contractor
had done everything that he could to keep the through
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traffic off the portion of the highway then under construc-
tion that would have been consistent with his obligation
to permit local traffic thereon; and in our opinion the
placing of the load of sand in the edge of the gravel por-
tion of the highway for use in building the head walls of
the culvert underneath the same at that place was not a
negligent but a reasonable exercise of his right to carry
_-on the work to completion, since he left a sufficient clear-
ance for the local traffic and for others to pass in safety
when exercising the vigilant caution and constant lookout
required of them in traveling over a highway known to
be under construction.”

In the case of Graves v. Johnson, 179 Miss. 465, 176 So.
256, the court states the rule in the following language:

“As to a completed highway, actually or impliedly ac-
cepted by the proper public authorities as such and which
has been put into general and unrestricted use as a high-
way, complete in all the respects for which all the public
has a right to use such a thoroughfare, a traveler there-
on has the right to assume that the highway is in a reason-
ably safe condition for travel and is free from obstruc-
tions and he need not keep his eyes constantly fixed on
the path of the highway or look far ahead for defects
which should not exist, nor shall he be absolutely required
to exercise such an extreme vigilance as to see in any and
all events such obstructions as bumpers in the road, or
a chain stretched across it; nevertheless as to completed
and accepted highways, the traveler must use ordinary
care. * * ¥

“But the highway here was under construction. It was
not an accepted, completed highway, open to all the public
for unrestricted use in all respects as is a completed and
accepted thoroughfare; but its condition was such that
any member of the public who used it, when he had knowl-
edge or notice sufficient in the eyes of the law to amount
to knowledge that the highway was under construction,
was bound to anticipate that at some near point in his
progress the usable portion would end and the portion
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actually under construction and unfit for use would begin,
and that he could not go forward under the assumption
that the way was open and clear throughout, but is put
upon guard and under the obligation of vigilant caution
to keep a constant Iookout for the end of the used portion
and the beginning of the portion unfit for use and not open
for travel.”

We have examined the entire record and do not find any
actionable negligence on the part of the defendant. The
entire rear portion of the roller that could be painted was
painted yellow. The record is silent as to any other color
or combination of colors that would have rendered the
roller more visible. While plaintiff complains that the
roller was without reflectors, the record is silent as to
the type, color or size that should have been used. It
seems reasonable to presume that, inasmuch as plaintiff’s
husband did not see the red lantern on the roller, he would
not have seen a reflector, a less effective signal. Nor is
the want of flares evidence of the lack of due care. A
definite portion of the highway was under construction
and barricaded off and closed to the general public by
appropriate signs and signals. The plaintiff and her
husband had actual knowledge that the highway was under
construction, having passed over it several times previous
to the accident, and the highway itself on the evening of
the accident showed it was under various stages of com-
pletion. Due care did not require that the defendant place
flares at intermediate points during the progress of the
work. Gordon v, Illinois Central R. Co., supra,

We have not considered any alleged negligence on the
part of the plaintiff’s husband as negligence of the plain-
tiff, since negligence on his part under the circumstances
would not be attributable to her. We have discussed the
duty of the driver of the car as it related to the standard
of care required of the defendant and as it had a bearing
on the proximate cause of the accident. The burden was
on the plaintiff to show that there was a negligent act or
omission of the defendant and that it was the proximate
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cause of the plaintiff’s injury or a cause which proximately
contributed thereto. Sailors v. Lowden, ante, p. 206, 299
N. W. 510. Our conclusion is that the plaintiff has not
sustained this burden and has failed to make a case of
actionable negligence against the defendant, and that the
sole proximate cause of plaintiff’s injuries was the negli-
gence of her husband in driving his car in the nighttime
on the highway, knowing it was under construction, at
a rate of speed and under such control that he could not
stop and avoid such machinery thereon as was necessary
to the progress of the work, and which he should reason-
ably expect to encounter on an uncompleted highway. Roth
v. Blomquist, 117 Neb. 444, 220 N. W. 572; Hendren v.
Hill, 131 Neb. 163, 267 N. W. 340; Redwelski v. Omaha &
C. B. Street R. Co., 137 Neb. 681, 290 N. W. 904 ; Fischer
v. Megan, 138 Neb. 420, 293 N. W. 287; Sailors v Lowden,
ante, p. 206, 299 N. W. 510. .

Having arrived at this conclusion, it is unnecessary to
consider other assigned errors. The trial court should
have sustained defendant’s motion to direct a verdict in
its favor at the conclusion of all the evidence. The judg-
ment of the district court is accordingly reversed and the
cause dismissed.

REVERSED AND DISMISSED.

FrRaANK E. EDGERTON, APPELLEE, V., BOARD OF EQUALIZATION
oF HAMILTON COUNTY ET AL., APPELLANTS,
300 N. W. 413

FiLep OCTOBER 24, 1941. No. 31199.

1. Evidence. Under the provisions of section 77-201, Comp. St.
Supp. 1989, the legislature has set out certain elements to be
considered in determining the actual value of property, as well
as requiring that every other element affecting the actual value.
be considered.

The statute does not require that each witness must

expressly state that he has taken each and every one of said

elements into consideration before being permitted to express
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his opinion as to the actual value, or before that opinion may
be considered in determining the actual value.

APPEAL from the district court for Hamilton county:
HARRY D. LANDIS, JUDGE. Affirmed.

Dallas S. Gibson and Kirkpatrick & Dougherty, for ap-
pellants, .

Craft, Edgerton & Fraizer, contra.

Heard before SIMMoONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

SiMMONS, C. J.

The question here presented involves the assessed value
for the year 1940 of garage property in the city of Aurora.
The assessor fixed the value of the property at $2,850. The
board of equalization reviewed and affirmed the assess-
ment. Plaintiff appealed to the district court where the
value was fixed at $1,850. Defendants appeal to this court.

The plaintiff offered six witnesses who qualified as ex-
perts and in varying ways described the property, its loca-
tion, condition of improvements, gross income, expenses
for repairs, taxes, insurance and depreciation. All of these
witnesses fixed the actual value at $1,500 or less. The
defendants examined plaintiff’s witnesses as to their qual-
ifications, knowledge of values and condition of the prop-
erty, and other elements which they considered in arriving
at their opinion of the value of the property. The de-
fendants offered no evidence.

Defendants’ first contention is that the evidence is in-
sufficient to sustain the judgment of the trial court. This
is based upon the rules last announced by this court in
Kennedy v. Buffalo County, 134 Neb. 744, 279 N. W. 464,
that the burden of proof is upon the appealing taxpayer
to show that the value as fixed by the board of equaliza-
tion is erroneous; and that the assessment as fixed by
the board is final and should not be disturbed on appeal
unless it appears from clear and convincing proof that
it is erroneous.
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The evidence of plaintiff’s witnesses has been reviewed.
There is no evidence to the contrary. Only one conclusion
can be drawn from this testimony, and that is that plain-
tiff has established by the requisite proof that the value
as fixed by the board of equalization is excessive and
erroneous. Defendants are not in a position to complain
because the trial court fixed the value at $350 more than
that testified to by any witness. There is no evidence in
the record to sustain a higher value.

Defendants next contend that the trial court erred in

- permitting certain witnesses to testify as to the total value
of the property because their cross-examination revealed
that they had not taken into consideration a small sheet
metal building situated on the rear of the property, used
for storage and other purposes. Certain of plaintiff’s
witnesses testified that it did not add to the value of the
property. Defendants offered no evidence as to its value.
This contention is without merit. .

Defendants’ next contention is that, in an appeal from
an order of a board of equalization in the matter of assess-
ment of property for taxation, the cause must be tried
on the questions raised by the complainant before that
tribunal (citing Nebraska Telephone Co. v. Hall County,
75 Neb. 405, 106 N. W. 471), and that on the trial in the
district court there was no segregation of the value of
the land from the value of the improvements. An exam-
ination of the petition filed in the district court reveals.
that plaintiff alleged ownership of the real estate, describ-
ing it; that the assessed valuation was $2,850, ‘“being
$1,050 on the lots and $1,800 on the building ;’ that he had
filed an application with the board of equalization asking
that the valuation “be reduced to $1,500;” and that the
board had refused to reduce the assessment. These al-
legations are admitted by the answer. ‘The sole issue
tendered was whether or not the assessment was in excess
of the actual value of the real estate. Plaintiff prayed
for an order fixing the valuation of the property at $1,500
or less. Defendants prayed that the findings and orders
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of the board remain undisturbed. This refinement of the
issue does not seem to have been presented to the trial
court by appropriate pleading, in objections to evidence
during the trial, or in the motion for a new trial. It seems
to have been presented for the first time in the printed
argument to this court. Consistent with the established
rule of this court, defendants cannot now inject that issue
into the case. Bankers Life Ins. Co. v. Robbins, 59 Neb.
170, 80 N. W. 484.

Finally, defendants argue that ‘“none of the witnesses
have taken into consideration those items which go to fix
the values as defined by section 77-201, Comp. St. Supp.
1939.” This statute is as follows:

“All property in this state, not expressly exempt there-
from, shall be subject to taxation, and shall be valued and
assessed at its actual value. In arriving at the ‘actual
value’ of property, as used in this Act, there shall be taken
into consideration its value in the market in the ordinary
course of trade and in arriving at the ‘actual value’ of real
property there shall also be taken into consideration the
proximity of such property to markets, the school facilities
and other advantages and other facilities afforded by the
governmental subdivision or subdivisions in which the real
property is situated, the tax burden upon the real property,
and every other element or factor affecting the actual
value of said real property.”

Under the statute the actual value determines the as-
sessed value of property. To assist the governmental
agency charged with that duty in the determination of
that actual value, the legislature has defined certain ele-
ments that are to be considered, as well as requiring that
“every other element or factor affecting the actual value
of said real property” shall be considered in arriving at
the ultimate fact of “actual value.” The statute does not
require, as defendants appear to contend, that each wit-
ness must expressly state that he has taken each and every
one of said elements into consideration before being per-
mitted to express his opinion as to the actual value of a
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piece of property, or before that opinion may be considered
in determining the actual value. He may be examined,
if a party so desires, as to the elements that he has con-
sidered in arriving at his conclusion. The objection raised
by the defendants here goes, not to the competency of the
evidence, but to the weight to be given to it by the fact
determining body.
The judgment of the trial court is
AFFIRMED.

MAX FEENEY, APPELLANT, V. CITY OF OMAHA, APPELLEE,
300 N. W. 571

FILED OCTOBER 24, 1941. No. 31269.

1. Workmen’s Compensation. To sustain a claim for compensation
under the workmen’s compensation act, the employee has the
burden of establishing by a preponderance of the evidence that
he has incurred a disability arising out of and in the course-
of his employment.

2. This proof must be made by evidence leading either
to the direct conclusion or to a legitimate inference that such
is the fact. :

3. An award cannot be sustained if based upon possibil-

ities, probabilities, conjectural or speculative evidence.

APPEAL from the district court for Douglas county:
JOHN A. RINE, JUDGE. Affirmed.

Richard E. O’'Brien and William H. Mecham, for appel-
lant.

Harold C. Linahan, W. W, Wenstrand and Edward
Sklenicka, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

SIMMONS, C. J.

Plaintiff sued to recover benefits under the workmen’s
compensation law. He prevailed in the compensation
court. On appeal the district court denied an award.
Plaintiff appeals here.
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Plaintiff became an employee of the defendant city, in
the fire department, in 1923, and continued in such employ-
ment until August 1, 1938, when, at his request, he was
retired on a disability pension. At the time of his retire-
ment and at the time of the trial below he was suffering
from myocarditis and hypertrophy of the left ventricle
of the heart.

Plaintiff seeks to recover compensation, claiming that
his physical condition is the result, not of one, but of a
series of injuries and exposures while he was in the de-
fendant’s employment. Several injuries to which he testi-
fied are removed by medical testimony as factors con-
tributing to his disability and will not be recited here.

In January, 1930, while at a fire he was drenched with
water, and ice froze on him. He was treated by a physician
with a salve rubbed on the affected parts. Thereafter
he felt cold temperatures more readily than before. He
was not sick and lost no time as the result of the exposure.
Shortly thereafter he had pains in the region of his heart,
tired easily, contracted colds more easily, and did not have
his former energy.

January 12, 1934, at a fire, in below zero temperature,
he got wet, felt chilled and cold, went to bed, worked off
and on, feeling “bum” until January 18, when he went
home sick and remained on sick leave until February 19,
1934. His illness was described as pneumonia. March
15, 1934, he again got wet at a fire, suffered a recurrence
of the pneumonia and was off duty from March 17 until
April 24, 1934. The type, seriousness, duration and the
extent of the involvement are not shown. Those facts
can only be surmised from the length of his absence from
duty. In May, 1934, an X-ray of his heart revealed the
existence of his present ailment to a disabling extent.
About this time plaintiff had his teeth pulled and his tonsils
removed.

It is quite apparent that plaintiff’s disability began as
early as 1930 and became progressively worse through the
following years. Plaintiff’s expert witness indicates that
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the myocarditis may have existed prior to 1930. The
theory is that the pneumonia further weakened a diseased
heart. Yet the medical testimony does not point with any
certainty to that result. Plaintiff’s doctor, who cared for
him during his illness, testified that the hypertrophy which
he found in May, 1934, could have been there to the same
extent prior to the pneumonia; that “most any type of
infective germ which is capable of attacking the respiratory
system” may cause myocarditis. It may be caused by a
strain or an exposure. The evidence of other physicians
is to the same effect. It is also established by the record
that plaintiff was advised of his condition in 1934 and con-
sidered it disabling at that time. Yet he madeé no claim
for compensation; neither did he advise his employer of
his condition, nor claim that it was caused by his pneu-
monia, nor that the pneumoenia was caused by the exposure.
In his history, when examined by the city physician in
July, 1938, he made no mention of an illness with pneu-
monia. These contentions appear to have been first ad-
vanced with the inception of this litigation.

The form resolution of the city council, retiring plain-
tiff on a disability pension, recited that he had become
permanently and totally disabled “as the result of injuries
sustained at various times while in the line of duty.” This
resolution was not based upon any medical report that
connects plaintiff’s disability with his service injuries or
exposures. The resolution is of no assistance in solving
the problem here presented.

The plaintiff has the burden of establishing by a pre-
ponderance of the evidence that he has incurred a disabil-
ity arising out of and in the course of his employment. This
proof must be made by evidence leading either to the direct
conclusion or to a legitimate inference that such is the
fact. An award cannot be sustained if based upon pos-
sibilities, probabilities, conjectural or speculative evidence.
"Bartlett v. Eaton, 123 Neb. 599, 243 N. W. 772; Saxton v.
Sinclair Refining Co., 125 Neb. 468, 250 N. W. 655;
Dennehy v. Lincoln Steel Works, 136 Neb. 269, 285 N. W.
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590; Wayne County v. Lessman, 136 Neb. 311, 285 N. W.
579; Lowder v. Standard Auto Parts Co., 136 Neb. 747,
287 N. W. 211. See, also, Townsend v. Loeffelbein, 123
Neb. 791, 244 N. W. 418,

Plaintiff has failed to meet the burden which the law
places upon him as a condition to a recovery of compen-
sation payments.

The judgment of the district court is

AFFIRMED.

ALICE H. BROWN, APPELLEE, V, THOMAS MULREADY,
: APPELLANT,
300 N. W. 421

FiLED OCTOBER 24, 1941. No. 31180.

1. Witnesses. The plaintiff may be impeached by evidence tending
to prove that she made statements out of court contrary to
those made by her at the trial in respect to matters material
to the issues.

2. Bvidence. The declarations of a party to an action against
interest are admissible as substantive evidence.

A notary public and shorthand reporter, who had taken
plaintiff’s deposition some months before the trial, should be
allowed to testify from his original shorthand notes as to dif-
ferent answers made upon material matters,

4. Witnesses. Defendant is entitled to reasonable scope and lati-
tude on cross-examination of plaintiff when attempting to show
inconsistent statements made some months before.

5. Automobiles. “When evidence in a guest case is resolved most
favorably toward the existence of gross negligence, and a fixed
state of facts thus obtained, the question whether such facts
will sustain a finding of the existence of gross negligence is
a question of law.” Johnk v. Scanlon, 136 Neb. 187, 285 N.
W. 488.

APPEAL from the district court for Madison county:
ApoLPH E. WENKE, JUDGE. Reversed and dismissed.

Frederick M. Deutsch, for appellant.

Moyer & Moyer, contra.
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Heard before SIMMONS, C. J., EBERLY, PAINE, MESSMORE
and YEAGER, JJ., and FALLooN and ELL1s, District Judges.

PAINE, J.

This was an action by a married woman, living with
her husband, against the owner of an automobile, to re-
cover damages for personal injuries sustained while she
was riding as a guest of the wife of the owner of the car.
The jury returned a verdict for plaintiff for $4,458, and
defendant appeals.

Plaintiff filed an amended petition, alleging that she was
a married woman, 48 years of age, and living with her
husband, and was a resident of Norfolk, and alleged that
the defendant, also a resident of Norfolk, owned a Chev-
rolet sedan, and maintained the same as a family automo-
bile, and among the members of the family who had ha-
bitually used it was his wife, Helen Mulready.

Plaintiff further alleges that on July 24, 1939, she was
a guest without hire at the invitation and request of de-
fendant’s wife; that they left the city of Fremont at 7:00
p. m. on their return trip to Norfolk on Highway No. 275;
that for several miles east of the city of Norfolk this con-
crete highway traverses a very hilly country, with high
fills and deep cuts; that the soil is clay, which after a
rain washes across the highway, rendering it slippery and
dangerous for motor vehicles; that there had been a heavy
rain earlier in this locality, and it was dark and still driz-
zling, and there had been several miles where the highway
in spots was slippery, all of which was known to the de-
fendant’s wife, who did not observe reasonable care and
caution, but instead drove the automobile in a grossly neg-
ligent manner, driving it at a high and dangerous rate
of speed of approximately 40 miles an hour, downhill, over
roads wet and coated with muddy clay; that at a point
southeast of Norfolk, and in Stanton county, while going
downhill, defendant’s wife, "without taking proper pre-
cautions, lost control of the automobile, which plunged
off the road and over an embankment, and turned over,
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coming to rest some ten feet below the top of the embank-
ment, and causing severe injuries to the plaintiff; that
among the injuries the plaintiff suffered were a dislocation
of the fifth and a partial fracture of the body of the sixth
cervical vertebra in her neck, a compression of the nerve
root between these vertebrz, bruises about the body, and
a nervous shock, causing her to suffer excruciating pain,
for which she claims damages in the sum of $10,000.

For an answer to this amended petition, the defendant
admits that he owned the car, which was being used for
family purposes, and that his wife invited plaintiff to ride
to Fremont and back as a guest, over U. S. Highway No.
275, and that the accident occurred three miles east of
Norfolk.

Defendant further alleges that, while his wife was driv-
ing said automobile on the return trip in a careful and
prudent manner, and at a reasonable rate of speed, at no
time in excess of 40 miles an hour, she suddenly, without
any knowledge of or warning, encountered a strip of mud,
which was wet and slippery, and before she could bring
her car to a stop the automobile skidded over the bank of
the highway and came to rest 200 feet east of the low
point of said pavement; that the spillway on the north side
of said pavement had become dammed up so that a strip
of mud about ten feet wide and several inches deep extended
entirely across the pavement, but that the pavement was
free from mud on either side of this strip; that none of
the occupants of said automobile made any protest about
the manner in which it was being operated at the time;
that plaintiff rode in the front seat and had equal oppor-
tunity with defendant’s wife to see the mud across said
highway, but gave no warning thereof, and was by reason
thereof guilty of negligence directly and proximately caus-
ing said accident; that plaintiff knew the road and the
ability of the driver, and assumed all risk incident to said
highway and incident to the incompetency, if any, of de-
fendant’s wife in driving an automobile,

For a reply to this answer, the plaintiff admits that the
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accident occurred at the location described in the answer,
but denies all other allegations which do not admit the
truth of the allegations of the amended petition.

In the oral argument in this court, counsel devoted most
of his time to objections of plaintiff which had been sus-
tained by the court, thus preventing the defendant from
introducing important and material evidence tending to
impeach the plaintiff in her testimony.

The defendant, at the time of impaneling the jury, re-
quested the court to call eighteen men to the jury box for
voir dire examination, so that peremptory challenges might
be intelligently exercised. To this the plaintiff objected.
The court stated: ‘“Whereas it has been common practice
to call twelve jurors for examination, and eighteen have
only been called by agreement of both parties, the objection
will be sustained and the request for eighteen jurors will
be denied.” To which the defendant excepted. In civil
cases it is usual for the court on its own motion to order
eighteen jurors to be examined and passed for cause before
the counsel are required to exercise any of their peremptory
challenges. In our opinion, this request of the defendant
should have been granted, although its refusal was not
prejudicial error under the circumstances.

In the opening statement to the jury the defendant, over
a vigorous objection which was overruled, referred to a
deposition of the plaintiff which had been taken, and to
statements she had made therein that the road through
these hills was a solid mass of mud, and that she was con-
stantly protesting to the driver. This deposition of the
plaintiff was used continually by defendant in the cross-
examination, and referred to many times.

The attention of the plaintiff was called to this deposi-
tion which she had given in February, 1940, at which at-
torneys Koenigstein and Shurtleff were present, and the
evidence was taken by Mr. Powers. The trial began on
December 18, 1940. Plaintiff was asked whether she had
not testified in the deposition that the highway from the
beginning of the hill to Pilger was one continuous ribbon
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of mud, uphill and downhill, to the place of the accident.
The objection as improper cross-examination, incompetent,
irrelevant and immaterial, was sustained, to which defend-
ant excepted.

“Q. I will ask you if you did not testify at that time as
follows: ‘Q. So far as you know the worst spot you hit so
far as the mud on the pavement was concerned, was at
the place of the accident, is that true? A. I don’t know that.
Q. I said as far as you know? A. As far as I know.” Q.
Did you so testify when your deposition was taken last
February? Mr. Moyer: That is objected to as incompe-
tent, irrelevant and immaterial, improper impeachment,
the questions on which the answers are predicated being
leading and suggestive, calling for a conclusion of the
witness and not a statement of fact. Sustained. Defend-
ant excepts.”

In following up this same line of inquiry, R. M. Powers
was called as a witness for the defendant, and testified
that he had been an official court reporter, and was a notary
public; that on February 24, 1940, he went to the home
of the plaintiff to take her testimony, at which time Mr.
Shurtleff and Mr. Koenigstein appeared as her attorneys,
the deposition being taken in the dining-room ; the witness,
having been duly sworn to tell the truth, was examined
by Mr. Deutsch. Mr. Powers then testified that he had
before him the shorthand notes taken on this occasion.
“Mr. Deutsch: Defendant offers to show by the witness,
and if permitted to testify he will testify that the following
questions were propounded to Mrs. Brown in the same dep-
osition and she gave the following answers: ‘Q. The fact
is you never slipped around at all until you had hit this
bad place and went for the ditch? A. We skidded once
in awhile, the back end of the car would kind of twist.
Q. Did it turn around at right angles? A. No. Q. Did
you stop your car at those times? A. No. Q. The car
was able to proceed on west? A. Yes. Q. No instance
in which she turned around on the pavement or slipped
over on the opposite side of the pavement until you came















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































