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FLORENCE MAY CLARK, APPELLANT, V. EDWARD PATRICK
CLARK, APPELLEE,
297 N. W. 661

FILep APRIL 25, 1941. No. 80926.

1. Divorce. Where a divorce decree provides for a payment of
stipulated sums monthly for the support and maintenance of
the wife and for the support, maintenance and education of
minor children, contingent upon the further order of the court,
such payments become vested in the payee as they accrue, and
courts are without authority to reduce the amount of such
accrued payments.

2. Judgment. Where parties, voluntarily or by acquiescence, try
an issue not made by the pleadings to a court that has jurisdic-
tion of the subject-matter, the parties, and the question decided
or the relief granted, and evidence is adduced on such issue,
which is determined by the court, and judgment is entered on
this issue, from which no appeal is taken, and the term of court
has ended, the judgment is binding on the parties.

3. Appeal. The district court does not have authority to determine
an issue not pleaded and render a judgment thereon in an action
where one of the parties to the judgment is not a party to the
action nor before the court. Such a judgment must be reversed
on appeal by a party against whom the judgment was rendered.

APPEAL from the district court for Douglas county:
HERBERT RHOADES, JUDGE. Reversed.

Hotz & Hotz and Gordon Diesing, for appellant.
L. B. McDonald, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE, MESSMORE
and YEAGER, JJ., and LANDIS and MUNDAY, District Judges.

MUNDAY, District Judge.

The plaintiff, Florence May Clark, appellant herein, ob-
tained a decree of divorce from the defendant, Edward
Patrick Clark, appellee herein, on March 4, 1930. This de-
cree, among other things, provided that the plaintiff should
have custody of the children of the parties, namely, Janet
Clark, then aged 16 years, and Edward Paul Clark, then
aged 12 years; that the defendant should pay the plaintiff
for her support and maintenance and for the support,
maintenance and education of said children the sum of
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$300 each and every month thereafter until further order
of the court.

Since this decree was entered there have been several
applications for orders, and hearings have been held and
orders made. As this appeal is in part determined by these
proceedings, it seems necessary to consider part of them.
On August 26, 1930, defendant filed a motion asking for
reduction in alimony payments from $300 per month to
$250 per month. On August 29, 1931, a supplemental de-
cree was entered providing the payments be reduced to
$250 as of July 1, 1930. The decree recites that plaintiff
and defendant were in court and represented by counsel.
On November 6, 1935, defendant filed a motion asking for
orders nunc pro tunc, one, as of June 25, 1932, when it was
claimed an order was pronounced reducing the payments
to $200 per month, the other, as of April 20, 1933, when it
was claimed an order was pronounced reducing the pay-
ments to $150 per month. It was further claimed that,
through inadvertence or neglect, these judgments were not
reduced to writing or filed. On December 30, 1935, an
order was made fixing the payments at $150 per month
until a hearing could be had upon the merits of the above
application for the nunc pro tunc orders, or until further
order of the court.

On February 25, 1936, there was an order denying said
nunc pro tunc application for orders, and a finding made
in the order that there was an agreement made on or about
June 25, 1932, whereby the $250 monthly payments, men-
tioned above, were to be reduced to $200 per month, and
it was adjudged “that the amount of alimony to be paid as
set out in the supplemental decree heretofore entered on
or about the 10th (29th) day of August, 1931, providing
for monthly alimony of two hundred and fifty dollars
($250) per month was by agreement of both parties re-
duced to two hundred dollars ($200) per month from date
of June 25, 1932.” There was also a finding in this order
that the court made no finding as to any further reduction
of alimony. The decree recites that plaintiff and defendant



448 NEBRASKA REPORTS [VoL. 139
Clark v. Clark

were in open court and represented by counsel, and that
the findings were made from evidence adduced.

On September 18, 1939, defendant again filed an appli-
cation for modification of the decree and supplemental
orders fixing the amount of alimony. On November 1, 1939,
motion was made by plaintiff for an order requiring the
defendant to show cause why he should not be punished
for contempt for nonpayment of alimony. Citation issued
on this last motion on the same day. On November 6, 1939,
defendant filed an amended and supplemental application
for modification of the decree and orders. On November
13, 1939, reply to the order to show cause was filed by the
defendant. On the above pleadings trial was had, which
resulted in the decree of January 20, 1940, which is now
here for review.

In this amended application for reduction of the pay-
ment and in the reply, the defendant, after denying he
was in default of payment of alimony, alleged, in substance:
The provisions of the original decree, and the modification
thereof on August 29, 1931, providing for reduction to
$250 per month; that on June 25, 1932, by agreement of
parties, payments were to be further reduced to $200 per
month; that the defendant’s income was reduced in 1932
and 1933; that an agreement for reduction of alimony pay-
ments to $150 a month was made on April 7, 1933, with the
plaintiff’s attorney, who agreed to the same out of court,
and on behalf of the plaintiff; that defendant relied upon
this agreement; that defendant made said reduced pay-
ments under the belief that the necessary legal arrange-
ments by plaintiff’s counsel would be carried out, and that
plaintiff is now estopped from asserting further claims;
that he has paid $150 per month since April 7, 1933 ; that
his assets have depreciated in value; that his daughter was
21 years of age in 1934 and his son reached that age in
1939; that he has been under the doctor’s care for the past
two years and has been required to spend some time in the
hospital for recovery.

In the decree of January 20, 1940, the trial court ordered:
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“That the order of this court heretofore entered on the
1st day of November, 1939, be and hereby is vacated; that
the defendant be and hereby is purged of any and all con-
tempt in the premises; that the decree heretofore entered
and orders entered subsequent thereto, be and hereby is
modified according to the finding herein, and that in lieu
of any and all alimony claimed by plaintiff to be due her as
well as all future alimony, defendant pay to plaintiff the
sum of $2,700 and no more, in payments of $75 per month
beginning February 1, 1940.

“It is further ordered that defendant turn over to Ed-
ward Paul Clark the proceeds of said savings bank account
in the Oneida New York bank in the sum of $196.”

At the trial the court examined the evidence leading up
to the original decree, and the evidence taken at hearings
when subsequent applications were made for modifying the
original decree. Also new evidence was adduced. This evi-
dence is all in the bill of exceptions.

The plaintiff contends:

(1) The district court had no jurisdiction to set aside
and to cancel out retroactively accumulated payments of
alimony awarded under the original decree, and under the
subsequent modifying orders of the original decree made
by the court.

(2) The record does not justify the order relieving
the defendant from paying alimony after the payment of
$2,700 at $75 per month from February 1, 1940.

For cross-appeal the defendant alleged error by the court
in ordering him to turn over to the son, Edward Paul
Clark, the proceeds of a savings bank account in the sum
of $196.

The law is well established in this state that instalments
of alimony become vested as they accrue, and that past-due
instalments become final judgments, and courts have no
authority to cancel or reduce the amount of such accrued
payments. Wharton v. Jackson, 107 Neb. 288, 185 N. W.
428 ; Mcllwain v. Mcllwain, 135 Neb. 705, 283 N. W. 845;
Wassung v. Wassung, 136 Neb. 440, 286 N. W. 340.
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The rule is stated in 19 C. J. 359: “Payments exacted by
the original decree of divorce become vested in the payee
as they accrue, and the court, on application to modify such
decree, is without authority to reduce the amounts or
modify the decree with reference thereto retrospectively;
the modifying decree relates to the future only and from
the time of its entry.”

While there is confusion in the record and it is not clear
just what action was taken by the parties at some of the
hearings, we are convinced, from a study of the record,
that on August 29, 1931, a hearing was had, at which the
parties and the counsel of each were present; that evidence
was taken; that the court reduced the payments of $300 to
$250 per month effective as of July 1, 1930 ; that there was
no appeal from this order ; that the term of court at which
the order was granted has ended.

Also, that on February 25, 1936, another hearing was
had, and the parties and counsel of each were present; that
evidence was adduced; that the court made the order of
February 25, 1936, above mentioned; that no appeal was
taken from this order and the term of court at which it was
made has expired. The evidence in the record at this last
hearing shows that the issue as to whether this agreement
for reduction of the alimony from $250 to $200 per month
was made was submitted by the parties to the court for its
determination.

The plaintiff contends that, not only the final order made
on January 20, 1940, canceled out past-due and accrued in-
stalments of alimony, and to that extent is void, but also
contends that said order of August 29, 1931, in so far as it
dated back to July 1, 1930, is void; that said order of Feb-
ruary 25, 1936, is erroneous and void, principally because
it did not conform to and was not supported by the plead-
ings.

We think the plaintiff’s contention as to the final order
of January 20 is in part correct and that she is entitled to
the instalments of alimony accrued and unpaid at that
time. However, the amount of these unpaid instalments is
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determined by the amounts due on the supplemental orders
of August 29, 1931, and February 25, 1936. As stated,
these orders were made after a full hearing and evidence
adduced. The issues were determined by the court. No
appeal was taken from the orders, and the terms of court
when they were made expired. These were appealable or-
ders. State v. Cook, 51 Neb. 822, 71 N. W. 733; O’Brien v.
(O’Brien, 19 Neb. 584, 27 N. W. 640. The court had juris-
diction of the subject-matter, the parties, and the question
decided and the relief granted. As an abstract statement
of law, it is true that a judgment beyond the issues is void,
especially in default cases. However, this rule has no ap-
plication where the parties voluntarily try an issue not
tendered by the pleadings to a court that has jurisdiction.

The supreme court of Minnesota states the general rule:
“Where the parties have by consent tried issues not made
by the pleadings, they are bound by the results the same
as if the issues were within the pleadings.” Hommerberg
v. State Bank of Slayton, 170 Minn. 15, 212 N. W. 16.

The supreme court of Jowa sustains the rule: “The point
is made that a judgment beyond the issues is void for want
of jurisdiction. * * * But this rule has no application where
the parties voluntarily try an issue not tendered by the
pleadings.” Grimm v. Sargent, 179 Ia. 750, 162 N. W. 57.

An excellent authority sustains the rule in this language:
“Parties may, if they so elect, depart from the issues made
by the pleadings, and try other questions relating to the
merits of the controversy by consent or acquiescence, and
in such cases the judgment is regular and binding upon
them, the court treating as having been made the amend-
ment which ought to have been made conforming the plead-
ings to the proof.” 33 C. J. 1154.

This court has announced on many occasions that it will
follow the theory on which the cause was tried below. In
Stuart v. Torrey, 106 Neb. 608, 184 N. W. 215, recognition
of the rule and practice is shown.

The case of Domann v. Domann, 114 Neb. 563, 208 N.
W. 669, cited by plaintiff, is not in point. In the opinion in
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that case Judge Day states that “the court went beyond
any issue presented by the pleadings or tried in the case.”
In the instant case it was tried in the case. The opinion in
the Domann case also indicates there was no proof on the
issue on which the trial court entered judgment.

On the hearing of February 25, 1936, the issues as to the
reduction of alimony by agreements to $200 per month and
to $150 per month were tried and determined in the case.
The orders of August 29, 1931, and February 25, 1936, are
valid final orders.

Defendant contends that, since the court in its order of
February 25, 1936, found that there was an agreement to
reduce the payments of alimony to $200 per month, but
stated in the decree that “the court makes no finding as to
any further reduction of alimony,” the court never passed
on the alleged agreement to reduce the payments to $150
a month. The defendant asked only for two nunc pro tunc
orders in the motion filed on November 6, 1935, which re-
sulted in the order of February 25, 1936. At the hearing,
when the order of February 25, 1936, was made, by mutual
acquiescence of the parties, the evidence was taken as to
both of the alleged agreements for the reduction of the
payments of alimony. We have heretofore held that the
plaintiff is bound by this hearing and order of February
25, 1936. The defendant is bound by the same order.

The decree of January 20, 1940, does not state the rea-
son for the award of the $2,700, or how it was determined.
It does not follow that the court attempted to give effect
to, or to enforce, the alleged contract of April 20, 1933, as
to reduction of the payments to $150 per month. If the
trial court did so intend to give effect to this alleged agree-
ment, it is error, not only because the issue had been de-
termined, but the preponderance of the evidence at the
hearing in 1936 and at the hearing in 1939, as shown by
the record, was that such an agreement was not made.
Plaintiff and her attorney both denied the making of such
an agreement. After the defendant made the payment of
$150 per month, instead of $200 per month, the plaintiff
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wrote on each check she received from the defendant for
alimony, “$50 due.” She did this under instructions from
her attorney.

Therefore, plaintiff would be entitled to the payments of
$200 per month from June 25, 1932, to the date of filing
the application in the present proceeding, except for Jan-
uary and February, 1936, when a temporary order was in
force. The defendant paid $200 per month to April 1,
1933, and $150 per month from that date until September
18, 1939, so there is now due the plaintiff from the defend-
ant $50 per month from April 1, 1933, to September 18,
1939, except for January and February, 1936. The decree
as modified provides that the payments of instalments of
alimony shall be made on the 2d and 16th of each month.
There is a deficiency of $25 on each instalment. The num-
ber of instalments due is 18 in 1933, 24 in 1934, 24 in 1935,
20 in 1936, 24 in 1937, 24 in 1938, and 18 in 1939, or a total
of 152. This makes a total of $3,800 due plaintiff from de-
fendant on the instalments of alimony.

Should the plaintiff be given any future payments of ali-
mony for support by the defendant? When the parties
were married in 1908 it seems that neither had much prop-
erty, and when the decree of divorce was granted in 1930
the husband had property of something over $9,000, and
about one-third of it had been inherited from his mother.
On January 20, 1940, the defendant had property of about
the value of $9,600. It is difficult to arrive at the value of
this property because much of it is in stock in the company
for which the defendant is employed, and its value is not
definitely fixed.

Also, defendant will receive a pension, when he retires,
of 1 per cent. for each year of service based on his average
salary for the last five years of employment, and he will
receive the difference from what he would receive under
this pension plan and the social security benefits. In addi-
tion defendant has sick benefits and group insurance. None
of the amounts of these benefits or insurance is shown with
certainty. However, in the defendant’s brief, after stating
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this uncertainty, it is stated that, if the defendant retires
after 25 years of service, “that would give him $412.50
per year from which would be deducted any social security
benefits,” thus indicating there would be some income from
that source.

In 1930 defendant’s income from salary, commissions
and dividends was $5,620, and from the same sources up
to November, 1939, it was about $3,365. Defendant’s in-
come from 1930 to 1939 has averaged about $4,000 per
yvear. The above amounts are exclusive of his business
expense of about $1,600 per year, which is paid by his em-
ployer.

The two children have been well educated, and are now
of age and self-supporting. The defendant is about 55
years of age and the plaintiff about 53 years. The testi-
mony of the defendant shows that he has diabetes and is
under the care of a doctor, who has told him to quit travel-
ing on account of this condition. The plaintiff, by her
testimony, is suffering from arthritis. The wife has no
property except her furniture, nor income, nor means of
earning a living. No property settlement was made at the
time of the original decree of divorce. The plaintiff at all
times during the marriage relation is shown to have been
a sincere and dutiful wife. From the payments of alimony
received she paid out about $8,325 for education, board,
room and clothing and incidentals for the two children.
The evidence in the record at the hearing for the original
divorce shows: That during the married life the plaintiff
never had a maid nor help in the home; that she made most
of her own clothes and those of the children; that she was
never given any social consideration by the defendant in
those matters that assist in making the married life a suc-
cess; that she never had much company in the home, and
that her companions were mostly her children; that when
the defendant was in Omaha, where the home was located,
he was at the home only for short periods, and when he
was there he was quarrelsome with the wife and children.
It would serve no useful purpose to set out the unhappy life
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of the plaintiff. After 22 years of married life she secured
the divorce and there is no statement in the record that
would indicate there was any fault on her part. This court
is committed to the rule that an application to revive an
alimony decree is not a retrial of the original case, nor can
it be used simply to review the equities of the original de-
cree. Mcllwain v. Mcllwain, supra. The new and changed
conditions of the parties are considered by the court and
the decree is adapted to them.

There is no doubt that the situation of the parties has
changed since the original decree and the last modification
of it on February 25, 1936. The children have become of
age. The health of the defendant is impaired, and his
wages are not as much as at the time of the decree. The
plaintiff’s health is not good. From his total income of
about $40,359 from 1930 to November, 1939, the defendant
has paid for support of the plaintiff and the children ap-
proximately $23,000. These are sufficient facts and cir-
cumstances to justify a modification of the original decree
as modified. Young v. Young, 138 Neb. 294, 292 N. W.
923. :

The defendant has cross-appealed from the part of the
decree of January 20, 1940, which ordered him to turn
over to Edward Paul Clark, son of the parties, the pro-
ceeds of a savings bank account amounting to $196, which
is in the name of the defendant. The son was 21 years of
age at the time of the trial, and was not a party to the suit.
There is no issue in the pleadings on the ownership of this
account. The attorney for the defendant objected at the
trial that there was no issue here as to the rights between
the father and son, but after the trial judge stated ‘“this is
a matter we ought to get adjusted definitely,” evidence was
adduced on this issue. Since the son was not a party to the
suit, the court has no authority to render judgment against
the defendant on behalf of the son. The rule is stated in
4 C.J. 1162:

“A judgment which the court had no authority to render
must be reversed on appeal, regardless of the manner in
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which the higher court is informed of the lack of jurisdic-
tion.”

Under all the facts and circumstances, the court has
reached the conclusion: That the defendant must pay the
balance due on the defaulted instalments of alimony after
April 1, 1933, to September 18, 1939, the date of the filing
of the petition for modification of the decree, with interest
from the 2d and 16th of each month at 6 per cent. annually
on each deficiency of $25, commencing with April, 1933,
and continuing until paid; that beginning on June 1, 1941,
the defendant shall pay to the clerk of the district court of
Douglas county for the plaintiff the sum of $75 each month,
and on the 1st day of each and every month thereafter
the same amount, until said accrued and defaulted instal-
ments and interest thereon are fully paid; that the defend-
ant be purged of contempt, and that the order of November
1, 1939, be vacated.

We have further concluded that the defendant shall make
no further payments for the support and maintenance of
the plaintiff until further order of the district court. It is
stated in the briefs that attorneys’ fees have been paid.

The judgment of the district court is reversed, with
instructions to enter judgment in accordance with this
opinion.

REVERSED.

MARY RASMUSSEN, APPELLEE, v. CENTRAL NEBRASKA PUB-
LIC POWER AND IRRIGATION DISTRICT, APPELLANT.
297 N. W, 897

Fiep May 2, 1941. No. 30939.

1. Eminent Domain. “The measure of damages for land taken for
public use is the fair and reasonable market value of the land
actually appropriated and the difference in the fair and reason-
able market value of the remainder of the land before and
after the taking.” McGinley v. Platte Valley Public Power and
Irrigation District, 133 Neb. 420, 275 N. W. 593.

“The jury in fixing the damages sustained by a land-
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owner in consequence of the appropriation, or injury, of his
property for a public use may take into account every element
of annoyance and disadvantage resulting from the improvement
which would influence an intending purchaser’s estimate of the
market value of such property.” Chicago, R. I. & P. R. Co. v.
O’Neill, 58 Neb. 239, 78 N. W. 521.

The danger from an electrical power transmission line
is not an independent item of damage, but, if established by com-
petent evidence, may be considered in estimating depreciation,
if any, in the market value of the land occasioned by condem-
nation of the right of way and the construction and main-
tenance of such transmission line thereon.

: TRIAL. The record in the instant case disclosing no
competent evidence tending to establish the element of “menace
or danger” in the operation of defendant’s transmission line
over and across the premises of plaintiff, the submission of
that question by the trial court’s instructions Nos. 7 and 8
was erroneous.

APPEAL from the district court for Clay county: FRANK
J. MUNDAY, JUDGE. Reversed.

E. O. Canaday and Stiner, Boslaugh & Stiner, for appel-
lant.

Carrico & Carrico, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ.

EBERLY, J.

This is a condemnation case instituted in the county
court of Clay county by defendant, the Central Nebraska
Public Power and Irrigation District, for a right of way
and permanent easement for the construction, maintenance
and operation of an electrical transmission line over and
across certain lands of plaintiff, Mary Rasmussen. From
the award of the appraisers, the plaintiff landowner ap-
pealed to the district court for Clay county. From a judg-
ment in favor of plaintiff on the verdict of the jury, defend-
ant has appealed to this court.

In plaintiff’s petition filed in district court it was set
forth that defendant had instituted condemnation proceed-
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ings before the county judge of Clay county, Nebraska, and
it was alleged therein that the transmission line would be
located over and across the east half of the northeast quar-
ter of section 21-7-6; that appraisers were appointed by
the county judge who made an award in favor of plaintift
for $100; that the award was inadequate and insufficient
and that the appraisers were illegally appointed, and that
plaintiff was the owner of a quarter-section of land adja-
cent to and contiguous with the eighty-acre tract herein-
before described, to wit, the southeast quarter of section
21, township 7 north, range 6 west of the 6th P. M., Clay
county, Nebraska; that the transmission line of defendant
will be a constant menace in the operation of all the lands
of plaintiff; that in case of breakage or accident the de-
fendant, by reason of its easement, would enter, trample
upon and over the crops and land of plaintiff, and that
there would be consequential damages to all of said land.
Plaintiff prayed for $1,500 damages.

Defendant’s answer admitted the filing of the petition
before the county judge, the appointment of appraisers, the
award made by them, and denied all other allegations.

To this a reply was filed which, in effect, amounted to a
general denial.

The jury returned a verdict for $750 and costs in favor
of. plaintiff, and from the order of the district court de-
nying its motion for a new trial, defendant appealed.

The one controlling question, in view of the record be-
fore us, is defendant’s challenge to the correctness of in-
structions Nos. 7 and 8 given by the trial court on its own
motion, wherein there was submitted to the jury the ques-
tion of menace or danger in the operation of the transmis-
sion line of defendant over the premises of plaintiff.

In Asche v. Loup River Public Power District, 136 Neb.
601, 287 N. W. 64, we find the following:

“The measure of damages for the taking and damaging
of private property for public use was stated in former
opinions as follows:

““The measure of damages for land taken for public use
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is the fair and reasonable market value of the land actual-
ly appropriated and the difference in the fair and reason-
able market value of the remainder of the land before and
after the taking. McGinley v. Platte Valley Public Power
and Irrigation District, 133 Neb. 420, 275 N. W. 593.

“‘“The jury in fixing the damages sustained by a land-
owner in consequence of the appropriation, or injury, of
his property for a public use may take into account every
element of annoyance and disadvantage resulting from the
improvement which would influence an intending pur-
chaser’s estimate of the market value of such property.’
Chicago, R. I. & P. R. Co. v. O’Neill, 58 Neb. 239, 78 N. W.
521.

“The rules stated were followed in the recent power-line
case of Lilienthal v. Platte Valley Public Power and Irriga-
tion District, 134 Neb. 281, 278 N. W. 492. It was therein
held that danger from the power line was not an inde-
pendent item of damage but could be considered in esti-
mating depreciation, if any, in the market value of the
land by condemnation of the right of way and construction
of the transmission line.”

But the danger which may inhere in the existence and
operation of a particular power line over and across a par-
ticular farm at a particular time, to justify consideration
in estimating depreciation, if any, in the market value of
the land involved, is not a matter of which courts may take
judicial notice, but if such exists it must be established by
competent evidence.

In the instant case, a careful examination of the evi-
dence introduced by the plaintiff in the district court dis-
closes that not a single word of competent testimony ap-
pears therein relative to “menace or danger” to the use of
farm machinery or the carrying on of other farming opera-
tions in the vicinity of this transmission line of defendant.
Plaintiff’s witnesses, it is true, testified to inconveniences
created by the presence of this improvement, but the ele-
ment of danger is by them wholly omitted. Plaintiff relies
solely upon his cross-examination of certain of defendant’s
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witnesses to supply this missing element. However, if this
testimony elicited on cross-examination be considered in
connection with the examination in chief to which this
cross-examination applies, in view of the total absence of
proof as to how farming operations might be affected
thereby, we are compelled to find that the record, as an
entirety, is wholly insufficient to justify instructions Nos.
7 and 8 given by the trial court on its own motion, so far
as the same relates to the question of ‘“menace or danger”
in the operation of the defendant’s transmission line. There
is no competent evidence in the record to support such in-
structions. It is erroneous to submit to the jury a material
issue upon which there is no competent evidence.

It follows that in the giving of instructions Nos. 7 and 8
on the subject of “menace or danger” in the operation of
the defendant’s transmission line the district court erred.

The judgment of the trial court is, therefore, reversed
and the cause remanded for further proceedings in harmony
with this opinion. A
REVERSED.

DRAINAGE DISTRICT NoO. 1 OF LINCOLN, APPELLEE, V. SUB-
URBAN IRRIGATION DISTRICT ET AL., APPELLANTS.
298 N. W. 131

FiLep May 2, 1941. No. 31075,

1. Courts. “If a judge makes an erroneous ruling and afterwards
in the trial of the case, with more exhaustive investigation of
the question, finds his first ruling is wrong, he should not be
bound by it. The principle of res adjudicata does not apply.
The first ruling does not become the law of the case so as to
bind the court in the further proceedings therein. The court
remains the same whether the persomnel changes or not.” Perry
v. Baker, 61 Neb. 841, 86 N. W, 692,

2. Sylabus 1 in Marvin v. Weider, 31 Neb. 774, 48 N. W. 825, is
overruled. Syllabus 1 in Perry v. Baker, 61 Neb. 841, 86 N. W,
692; Tiernan v. Miller & Leith, 69 Neb. 764, 96 N. W. 661,
relating thereto; and syllabus 1 in Follmer v. State, 94 Neb. 217,
142 N. W. 908, adhered to and approved.
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3. Waters. Prior to 1920, the established doctrine in this state
was that “The common-law rules as to the rights and duties of
riparian owners are in force in every part of the state, except
as altered or modified by statutes.” Meng v. Coffee, 67 Neb.
500, 93 N, W, 713,

4. Rights of irrigation in Nebraska have their foundation
and source in statutory enactments and constitutional pro-
visions. They exist only as thus created and defined, and are
necessarily limited in their scope by the language of their
creation.

5. The terms of the applicable statutes in the instant

case, as well as constitutional provisions, limit the right of
appropriation for irrigation purposes to the waters of the
“natural streams” of the state.

6. Eminent Domain. The drainage ditches constructed and main-
tained by Drainage District No. 1 of Lincoln county, Nebraska,
are established by the evidence to be strictly artificial con-
structions and creations. The waters which are contained
therein and carried thereby have their sources in the low-
lying lands they drain, which, in a state of nature, were too
wet to farm and over which surface waters were diffused and
through which subterranean waters percolated. The waters in
such drainage ditches are not subject to legal appropriation
under our irrigation laws as waters of ‘“natural streams.”

APPEAL from the district court for Lincoln county: J.

LEONARD TEWELL and ISAAC J. NISLEY, JUDGES. Affirmed.
Hoagland, Carr & Hoagland, for appellants.
Beeler, Crosby & Baskins, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE, MESSMORE
and YEAGER, JJ., and LANDIS and MUNDAY, District Judges.

EBERLY, J.

The appellee in this action, who will hereafter be referred
to as plaintiff, is Drainage District No. 1 of Lincoln county,
Nebraska, and is a public corporation organized under the
provisions of our statutes, which now appear as article 4,
ch. 31, Comp. St. 1929. In the early twenties it constructed,
and has since maintained, certain drainage ditches some
thirty miles in length in and through a narrow projection
of land that separates the North Platte and South Platte
rivers in Lincoln county, Nebraska. The ditches maintained
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by plaintiff are strictly of artificial construction. They do
not have sources in running streams or public waters but
drain low-lying lands, in their natural state too wet for
farming, of accumulated surface waters diffused thereon
and thereover, and of subterranean waters percolating
therethrough.

The Suburban Irrigation District, a defendant and ap-
pellant, hereinafter referred to as defendant, is a public
corporation organized under and by virtue of the irrigation
laws of the state of Nebraska, and the members of its board
of directors are also named as defendants and appellants.

This is an equity action to determine whether or not the
defendant has the lawful right by eminent domain to place
obstructions, dams or checks in the drainage ditches of
plaintiff, and thereby divert therefrom waters carried there-
in into the irrigation canal of defendant under an optional
diversion permit and appropriation granted by the proper
state authorities under date of October 17, 1938.

This is a companion case to Drainage District No. 1 .
Suburban Irrigation District (No. 31001) ante, p. 333, 297
N. W. 645, in which, by an opinion adopted by this court,
the defendant, under the facts contained in the record of
that case, was, in effect, enjoined from constructing or
maintaining checks or dams in the drainage ditches here
in suit, and required to remove from said ditches a check
by it constructed, and also enjoined from diverting the wa-
ters thereof into its irrigation ditch. Reference is hereby
made to the opinion in the case above cited for a descrip-
tion of the terrain involved, the ditches maintained by
each of said parties and the mutual intersections thereof,
all of which also constitute the locus in quo in the instant
proceeding.

The record discloses that the final decree enjoining the
defendant in case No. 31001 was entered by the district
court for Lincoln county on December 12, 1938. At a later
date said judgment was superseded by defendant filing a
proper bond as provided by law. On February 19, 1940, de-
fendant presented to the county judge of Lincoln county a
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petition and application to appropriate property by eminent
domain, the purpose of which was, according to this plead-
ing, ‘“to acquire the right to use the right of way and the
drainage canal of Drainage District No. 1 at a point on said
section 25 approximately 1,200 feet east of the west line
of said section 25, township 14, range 32 in Lincoln county,
Nebraska ; to maintain a check in the flume now constructed
and in use at said point by the Suburban Irrigation Dis-
trict; and to acquire the right of way and use of the drain-
age canal of Drainage District No. 1 and to maintain the
same for a distance of approximately 5,000 feet west of
said point 1,200 feet east of the west line of said section 25;
to place timbers or other materials in said checks at said
point; and to divert the waters from said drainage canal
into the irrigation canal of the petitioner. Said checks to
be used in said drainage canal between the 1st day of April
of each year and the 1st day of December of each year and
said checks to be released at other times during said year;
to aequire the right of the use of the right of way and
canal of Drainage Distriect No. 1 for such purposes for a
distance of 5,000 feet west of said checks in sections 25
and 26, township 14, range 32 in Lincoln county, Nebraska,
and to keep and maintain said drainage canal for such pur-
poses in a manner that will not interfere with the use of
said drainage canal for the purposes for which it was con-
structed by the said Drainage District No. 1.”

On March 7, 1940, plaintiff instituted the present action
in the district court for Lincoln county, Nebraska, by filing
therein its petition challenging the right of defendant to
the relief demanded in its condemnation proceeding here-
inbefore referred to, and praying that the defendant be
enjoined from placing obstructions in plaintiff’s drainage
ditches, and that defendant be enjoined from proceeding
with such condemnation proceeding, and for general relief.
On the filing of this petition a restraining order was issued
by the district court restraining the proceeding in which
defendant was engaged, and, in addition, the hearing on
the application for temporary injunction was set down for
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March 22, 1940, at 9 o’clock a. m. Thereafter defendant
on March 15, 1940, filed its answer joining issue with
plaintiff. On March 22, 1940, pursuant to former order of
this district court, the matter of the restraining order
theretofore issued and the application for temporary in-
junction was heard by the district court for Lincoln county,
and that court, on March 23, 1940, entered an order, by
Honorable I. J. Nisley, district judge presiding, “that the
temporary injunction be and the same is hereby dissolved
and is no more continued in force and effect and the in-
junction is hereby dismissed at the costs of the plaintiff.”
The transcript in this case, which imports absolute verity,
discloses that at the time of this hearing the time for filing
plaintiff’s reply had not elapsed and the issues on the
merits had not been made up ; that no temporary injunction
had as yet been issued, and that the restraining order of
March 7, 1940, and the application for a temporary in-
junction were all that was then presented, or all that it was
possible to present, to the district court for determination.
From a consideration of the entire record, it fairly appears
that the effect of the order made on March 23, 1940, was
to set aside the restraining order and to deny the issuance
of the temporary injunction applied for. On March 30,
1940, defendant filed in the distriet court its motion that
the court “enter a final order of dismissal in this action.
* * * In the event that the court does not enter the order
of dismissal * * * the defendants move the court to require
the plaintiff to file their reply instanter * * * and that the
court set this case down for final trial and hearing before
the court at once,” etc. On the same day the court entered
its order, by Honorable I. J. Nisley, district judge, presid-
ing, “that said motion be and the same hereby is over-
ruled. The matter then came on for hearing upon the
matter of whether said cause should be set for trial, and
after consideration it is ordered that the matter be taken
under advisement by the court.” The record further dis-
closes that on May 15, 1940, with Honorable J. L. Tewell,
district judge, presiding, “The same being one of the days
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of the regular May, 1940, term of the district court in and
for Lincoln county, Nebraska, the above entitled matter
came on for hearing before the court, having been assigned
for trial on this date, and upon application of the plaintiff
to withdraw its motion to strike from the answer of the
defendant, and for leave to file a reply instanter, and the
court being fully advised in the premises, grants said leave.”
Whereupon the parties announced that they were ready for
trial. The record discloses that plaintiff filed formal reply
on May 15, 1940. At the conclusion of this trial, on May
16, 1940, the district court entered a decree for plaintiff,
including a finding “that by virtue of said facts (recited
in this decree), and by virtue of the laws of the state of
Nebraska, all condemnation proceedings had by the defend-
ant and involved herein are wholly void, on account of
having been had without any legislative authority to take
the same.” In this decree the court permanently enjoined
defendants as prayed in plaintiff’s petition. From the order
of the trial court overruling the motion for a new trial,
the defendants appeal.

Of the many contentions presented under this record we
find two are controlling, and to them we will devote our
attention.

The first is that the action taken by Judge Nisley, as
disclosed by the record sketched above, in effect deprived
Judge Tewell, who presided at the regular May, 1940, term
of that court, of jurisdiction to make any orders in or try
said cause, without Judge Nisley’s consent.

It is true that in this district we have two district judges
of coequal powers. Nevertheless, the order made by the
court is the order of the court, not of the particular judge,
and it may later be reviewed by the court though its per-
sonnel may have changed. It is to be noted that the order
entered on March 30, 1940, in response to that part of de-
fendant’s motion that the court set this case down for
final trial and hearing before the court is, “that the matter
be taken under advisement by the court.”’ “Advisement” is
defined by a law dictionary as, “Consideration; delibera-
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tion; consultation. ‘Upon deliberate advisement, we are of
opinion,” ete. In re Hohorst, 150 U. S. 662, 14 S. Ct.
221, 37 L. Ed. 1211.” 1 Bouvier’s Law Dictionary, p. 155.
Wherein does this order of the court pertaining to “advise-
ment by the court” either expressly or by necessary impli-
cation preclude “consideration, deliberation, consultation”
with reference thereto by Judge Tewell of that court and
a final determination thereof by him at a subsequent term.
It appears, however, that the orders entered by Judge
Nisley on March 22 and 30, 1940, were not final orders, and
in no manner interfered with a full and complete determi-
nation of the cause on the merits by Judge Tewell. Manning
v. Connell, 47 Neb. 83, 66 N. W. 17; Young v. City of
Albion, 77 Neb. 678, 110 N. W. 706 ; Barkley v. Pool, 102
Neb. 799, 169 N. W. 730; Bartram v. Sherinan, 46 Neb.
713, 656 N. W. 789; Stansbury v. Storer & Ellis, 3 Neb.
(Unof.) 100, 91 N. W. 147.

Defendant cites, as sustaining its contention on this part
of the record, Marvin v. Weider, 31 Neb. 774, 48 N. W.
825, and Western Newspaper Union v. Dee, 108 Neb. 303,
187 N. W. 919. We are convinced that the doctrine of the
Dee case is wholly inapplicable to the record before us.
The Marvin case has been thrice overruled in this juris-
diction. The true rule is not as stated in the first paragraph
of the syllabus of the Marvin case, but as stated in the body
of the opinion in Perry v. Baker, 61 Neb. 841, 86 N. W.
692, as follows: “If a judge makes an erroneous ruling and
afterwards in the trial of the case, with more exhaustive
investigation of the question, finds his first ruling is wrong,
he should not be bound by it. The principle of res adjudi-
cata does not apply. The first ruling does not become the
law of the case so as to bind the court in the further pro-
ceedings therein. The court remains the same whether the
personnel changes or not. So far as a different rule was
announced in Marvin v. Weider, supra, that case ought to
be overruled.” See, also, Tiernan v. Miller & Leith, 69
Neb. 764, 766, 96 N. W. 661, and Follmer v. State, 94 Neb.
217, 142 N. W. 908.
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In addition, in the instant proceeding, it is disclosed that
the case was regularly set down for trial at the regular
May, 1940, term of the court; the district court regularly
convened ; the case was called ; the issues completed in open
court; both parties announced themselves ready for trial;
the defendant then presented no challenge to the competency
of Judge Tewell to preside and hear this contest, and no
question was raised in reference thereto until after the
trial was had and the decree rendered. If there was a valid
objection to Judge Tewell’s right to preside, it certainly
had been waived by this conduct of the defendant.

As presented at the bar of this court the second and
controlling question in this case is, does the irrigation dis-
trict have the right of eminent domain to place obstruc-
tions and dams in plaintiff’s drainage ditches, where they
were not contemplated in the original plan of construction,
and from what source and how does the irrigation district
become vested with power to use and appropriate the water
out of such drainage ditches?

It is to be remembered that Nebraska was first settled
along the eastern borders and in its river valleys. These
lands were not arid lands, nor, indeed, may the entire
state be properly designated as an arid state.

Accordingly, in 1866, there was duly enacted by the ter-
ritorial legislature, as section 1, chapter VII of the Revised
Statutes of that year, the following: “So much of the com-
mon law of England as is applicable, and not inconsistent
with the Constitution of the United States, with the organic
law of this territory, or with any law passed or to be
passed by the legislature of this territory, is adopted, and
declared to be law within said territory.” 2 Complete Ses-
sion Laws of Nebraska, 1866-1877, p. 12. This act, in sub-
stance, continues in full force and effect. Comp. St. 1929,
sec. 49-101.

In compliance with the terms of this enactment, this
court has consistently supported this doctrine: “The com-
mon-law rules as to the rights and duties of riparian own-
ers are in force in every part of the state, except as altered
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or modified by statutes.” Meng v. Coffee, 67 Neb. 500, 93
N. W. 713. See, also, Crawford Co. v. Hathaway, 67 Neb.
325, 93 N. W. 781.

This being the fundamental and historical basis of wa-
ter rights in Nebraska, the system of irrigation which was
a subsequent development of our law has its foundation
and source in statutory enactments and constitutional pro-
visions. Rights of irrigation in this state only exist as thus
created and defined, and are necessarily limited in their
scope by the language of their creation. Our first enactment
on the subject of irrigation was chapter 68, Laws of 1889.
This act, entitled “An act to provide for water rights and
irrigation, and to regulate the right to the use of water for
agricultural and manufacturing purposes,” ete., embraced
a complete drainage code. It is to be noted that section 1,
art. I of this act, provided: “The right of the use of run-
ning water, flowing in a river or stream or down a canyon,
or ravine, may be acquired by appropriation by any per-
son or persons, company or corporation organized under
the laws of the state of Nebraska; Provided, that in all
streams not more than fifty feet in width, the rights of the
riparian proprietors are not affected by the provisions of
this act.”

This act, amended in 1893, was repealed in 1895, and
chapter 69 of the session laws of that year enacted in lieu
thereof. This 1895 act described the sources and extent of
water dedicated and set apart for irrigation as follows:

“Sec. 42. The water of every natural stream not hereto-
fore appropriated, within the state of Nebraska, is hereby
declared to be the property of the public, and is dedicated
to the use of the people of the state, subject to appropria-
tion as heretofore provided.

“Sec. 43. The right to divert unappropriated waters of
every natural stream for beneficial use shall never be de-
nied. Priority of appropriation shall give the better right
as between those using the water for the same purposes
but when the waters of any natural stream are mot suffi-
cient for the use of all those desiring the use of the same,
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those using the water for domestic purposes shall have the
preference over those claiming for any other purpose, and
those using the water for agricultural purposes shall have
the preference over those using the same for manufactur-
ing purposes.” Laws 1895, ch. 69.

These sections were substantially incorporated in our
Civil Administrative Code. See Laws 1919, ch. 190, title
VII, art. V, div. 1.

'The Nebraska constitutional convention in 1920 amended
the Nebraska irrigation provisions to read as follows:
Const. art. XV, secs. 4, 5 and 6.

“SQac. 4. Water a Public Necessity. The necessity of wa-
ter for domestic use and for irrigation purposes in the
state of Nebraska is hereby declared to be a natural want.

“Sec. 5. Use of Water Dedicated to People. The use of
the water of every natural stream within the State of
Nebraska is hereby dedicated to the people of the state for
beneficial purposes, subject to the provisions of the follow-
ing section.

“Sec. 6. Right to Divert Unapproprioted Waters. The
right to divert unappropriated waters of every natural
stream for beneficial use shall never be denied except when
such denial is demanded by the public interest. Priority of
appropriation shall give the better right as between those
using the water for the same purpose, but when the waters
of any natural stream are not sufficient for the use of all
those desiring to use the same, those using the water for
domestic purposes shall have preference over those claim-
ing it for any other purpose, and those using the water
for agricultural purposes shall have the preference over
those using the same for manufacturing purposes. Pro-
vided, no inferior right to the use of the waters of this
state shall be acquired by a superior right without just
compensation therefor to the inferior user.”

These sections, so changed, were submitted to the elec-
torate on the official ballot under the title or designation:
“To add sections 4, 5 and 6 to article XIV. Defines priority
rights in water.”
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In the formal address of this constitutional convention
to the people of Nebraska these proposed amendments were
explained as follows:

“They declare water for domestic use and for irrigation,
a natural want; dedicate the use of the waters in the natural
streams of the state to the people; grant the right to ap-
propriate the same for beneficial use, except in cases where
the public interest requires a denial thereof; recognize the
right of prior appropriation subject to the principles that
water used for domestic purposes is the superior use, irri-
gation second, and power third, and provide that the su-
perior user cannot take from the inferior user, without
just compensation therefor.

“The purpose of the new sections designated as numbers
4, 5 and 6 and submitted as No. 35 on the ballot is to define
the use of water and place the same under constitutional
protection, to which, owing to its importance in the de-
velopment of the agricultural interests of the state, it is
entitled.” Proceedings of the constitutional convention,
1919-20, vol. 2, p. 2850.

On this basis, these articles were formally adopted by
the electorate at the ensuing election.

From the history of our irrigation laws and constitution-
al provisions, it clearly appears that the expressed purpose
of our lawgivers, as now existing, is to limit the right of
appropriation for irrigation to the waters of the “natural
streams” of the state. No others are embraced in the public
dedication thus made.

The drainage ditches of plaintiff are strictly artificial
creations. The sources of the waters these ditches contain
and carry are in the low-lying lands they drain, which in
the state of nature were too wet to farm and over which
surface waters were diffused and through which subter-
ranean waters percolated.

The evidence is uncontradicted that for more than ten
years there has been no “seeped” lands within plaintiff
district. And we are not herein in any manner or to any
degree considering or determining the question of irriga-
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tion drains constructed or improved for the purpose of car-
rying the flow from ‘“‘seeped lands” where such seeped con-
dition was caused by or due to the presence of irrigation
ditches and the irrigation waters carried thereby. This
question is not before us, is not adjudicated, and this de-
cision may not rightly be cited as determinative thereof.

These drainage ditches are not natural streams or natural
watercourses, and their inherent nature exclude them from
the class or kind of waters to which our laws of appropria-
tion are now applicable. Not being subject to appropriation
for irrigation purposes, the attempt to secure them for the
defendant by the exercise of the right of eminent domain
was unauthorized by our present laws and wholly inef-
fective. The proceedings before the county judge under the
statutes of eminent domain are void, and the permit granted
by the authorities of the state conferred no rights.

It follows that the district court, in the decree entered
by it in this case denying the exercise of the power of
eminent domain and protecting plaintiff’s rights in its
property, was correct, and the judgment is

AFFIRMED.

STATE, EX REL. WALTER R. JOHNSON, ATTORNEY GENERAL,
APPELLANT, V. WILLIAM G. WAGNER ET AL., APPELLEES.
' 297 N. W. 906

FiLEp May 2, 1941. No. 30980.

1. Evidence. The character and scope of occupations classed as
professions are matters of which the courts will take judicial
notice. _

2. Pleading. In the consideration of a pleading, a court must read
the same as if it contained a statement of all matters of which
it is required to take judicial notice, even when the pleading
contains an express allegation to the contrary.

3. Evidence. In determining the meaning of the word “osteopathy,”
the court may resort to the definition and description of it given
by the founder of the practice, by those who teach and practice
it, and by the lexicographers who define it as a science.

4. Physicians and Surgeons. The legislature has by statute recog-
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nized a difference between the practice of medicine and surgery
and the practice of osteopathy, and has provided for the issu-
ance of different certificates to the two classes of practitioners
by different boards of examination and registration using dif-
ferent standards in harmony with their respective qualifica-
tions.

The practice of osteopathy consists of a system of
manipulation of the limbs and body of the patient with the
hands by kneading, rubbing or pressing upon the parts of the
body without the aid of medicine or operative surgery.

A statute granting a licensed osteopath the right to
practice osteopathy in all its branches as taught in recognized
osteopathic colleges does not authorize such licensee to practice
outside the recognized field of osteopathy, even if subjects out-
side such field are taught in such colleges.

The practice of operative surgery in its commonly
accepted meaning requires a license to practice medicine and
surgery as provided by section 71-201, Comp. St. Supp. 1939.
Osteopathic physicians are entitled to perform surgery
under the provisions of the osteopathic statute if the surgery is
confined to surgery as it was taught and used as a part of the
osteopathic system of healing, which in the main was by manipu-
lation, but are not entitled to enter into the general field of
operative surgery with surgical instruments.

The history and construction of the statutes relating
to the practice of obstetrics require the conclusion that the
legislature has recognized that the issuance of a license to
practice osteopathy authorizes the licensee to engage in the
practice of obstetries.

The act of 1919 (Comp. St. 1922, sec. 8174) recognized
the use of anestheties as a branch of osteopathy in this state,
and the act of 1927 (Comp. St. 1929, sec. 71-1705) preserved
such right by not depriving licensed osteopaths of the privilege
previously granted.

The practice of obstetrics and the use of anestheties are
not within the definition of osteopathy but are in addition to it,
and except for legislative action they would not be within the
scope of the license to practice osteopathy.

APPEAL from the district court for Scotts Bluff county :
CLAIBOURNE G. PERRY, JUDGE. Affirmed in part and re-
versed in part.

10.

11.

Walter R. Johnson, Attorney General, Don Kelley and
Rush C. Clarke, for appellant.
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Beeler, Crosby & Baskins and Mothersead & York, contra.

Heard before ROSE, PAINE, CARTER, MESSMORE and
YEAGER, JJ., and CHAPPELL, District Judge.

CARTER, J.

This is a suit brought by the attorney general to enjoin
the defendant, Roy Jackson Gable, an osteopathic physi-
cian, from engaging in the practice of medicine and opera-
tive surgery within this state and from publicly professing
to be a physician, surgeon, or obstetrician. The defendant
filed an answer in which he denied that he had ever en-
gaged in the practice of medicine, or professed publicly
any right to do so. He alleges, however, that he is an osteo-
pathic physician, surgeon and obstetrician and asserts a
right to engage in the practice of operative surgery and
obstetrics and to hold himself out to the public as one
qualified to do so. The attorney general thereupon moved
for a judgment on the pleadings, which was overruled by
the trial court, and a judgment entered in favor of the de-
fendant. The state thereupon appealed.

The question whether the defendant may lawfully engage
in the practice and dispensing of medicine is not an issue
on this appeal. Whether defendant may lawfully engage in
the practice of operative surgery and obstetrics and engage
in the use of anesthetics in the manner alleged in defend-
ant’s answer are the questions presented by the motion for
judgment on the pleadings. The correctness of the trial
court’s ruling on this motion is the controlling factor in
this appeal.

The defendant alleges that he is a graduate of the Ameri-
can School of Osteopathy at Kirksville, Missouri, a school
of osteopathy recognized by the American Osteopathic As-
sociation. On June 13, 1922, defendant was issued a license
to practice as an osteopathic physician and surgeon by
the department of public welfare of the state of Nebraska.
The answer admits and alleges that defendant has per-
formed surgical operations, including tonsillectomies, ap-
pendectomies, circumcisions, an amputation of a toe, rectal
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operations, hysterectomies, operations for hooded clitoris
and laparotomies, all of such operations being performed
with instruments and by incisions of the patients’ bodies;
that he has engaged in the practice of obstetrics and has
used anesthetics; all of which the defendant alleges that
he will continue to do under claim of right.

It cannot be questioned that a person engaging in the
practice of medicine and surgery without the required
statutory license may be restrained by injunction. Comp.
St. 1929, sec. 71-801. If, therefore, the admissions and
allegations of defendant’s answer constitute the practice of
medicine and surgery as defined by section 71-1401, Comp.
St. 1929, the defendant should be enjoined from so doing.
If said acts are within the scope of the practice of osteop-
athy as defined by our statutes on the subject, the defend-
ant is then within his rights and not subject to restraint for
so doing.

The question is raised whether the character and gen-
eral duties of occupations classed as professions are de-
termined as questions of law or fact. We think the rule is
that they are questions of fact of which the courts will
take judicial notice. Certainly, the question whether a
specific act constitutes the practice of osteopathy is not
subject to proof by expert witnesses. The absurdities which
would be certain to follow such a construction of the rule
in question are too obvious to require an exposition here.
The general rule of pleading, which admits as true all facts
well pleaded upon the filing of a general demurrer or a
motion for a judgment on the pleadings, has no applica-
tion to facts of which a court may take judicial notice, and
such demurrer or motion does not therefore admit a con-
clusion of law deduced from such facts.

The general rule seems to be: “There is apparently no
dissent from the proposition that in the consideration of
a pleading the courts must read the same as if it contained
a statement of all matters of which they are required to
take judicial notice, even when the pleading contains an
express allegation to the contrary.” Chavez v. Times-Mirror
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Co., 185 Cal. 20, 195 Pac. 666. See, also, Livermore v. Beal,
18 Cal. App. (2d) 535, 64 Pac. (2d) 987; Verde River Ir-
rigation & Power District v. Salt River Valley Water Users
Ass'n, 94 Fed. (2d) 936; Hinds v. Federal Land Bank of
New Orleans, 235 Ala. 360, 179 So. 194; Richter v. City of
Lincoln, 136 Neb. 289, 285 N. W. 593.

Applying this rule to the pleadings before us, the allega-
tions of defendant’s answer to the effect that the acts ad-
mitted constitute the practice of osteopathy are mere con-
clusions of law. The allegation of a sound conclusion of
law is always treated as superfluous and the allegation of
an unsound conclusion is entirely disregarded. It matters
not in the instant case whether the conclusions pleaded are
true or not, for that which is judicially known may not
be successfully controverted by pleadings, or made issuable
by them. National Supply Co. v. Chicago & N. W. R. Co.,
108 Neb. 326, 187 N. W. 917; State v. Rolio, 71 Utah, 91,
262 Pac. 987.

This court is therefore required to determine the mean-
ing of the term “osteopathy” in the same manner as any
other fact of which it is required to take judicial notice.
It may resort to the definition and description of it given
by the founder of the practice, by those who teach and
practice it, and by the lexicographers who define it as a
science. State v. Bonham, 93 Wash. 489, 161 Pac. 377.

"Much has been written by the founder of osteopathy, and
others learned in the practice of its profession, as to the
fundamentals of the science of osteopathy. To give a resumé
of these writings would unduly lengthen this opinion. We
think a fair conclusion to be drawn from all of them was
ably expressed in Bragg v. State, 134 Ala. 165, 32 So. 767,
where the supreme court of Alabama said: ‘“The method
of treatment by the practitioners of osteopathy is a system
of manipulation of the limbs and body of the patient with
the hands, by kneading, rubbing or pressing upon the parts
of the body. In the treatment, no drug, medicine or other
substance is administered or applied, either internally or
externally ; nor is the knife used or any form of surgery
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resorted to in the treatment. The practitioner himself per-
forms the manipulations. The teaching and theory of those
skilled in osteopathy are, that it is a system of treatment of
disease by adjustment of all the parts of the body me-
chanically. It is taught that any minute or gross derange-
ment of bony parts; contracting and hardening of muscles
or other tissues; or other mechanical derangements of the
anatomical parts of the body which must be in perfect order
mechanically, in order that it may perform its funection
aright, nerve centers, arteries, veins and lymphatics, which
must function properly in order that health may be main-
tained. It is taught that such interferences lend to con-
gestion, obstructed circulation of blood and lymph, irrita-
tion of nerves and abnormal state of nerve centers ; that the
result is disease which can be cured only by righting what
is mechanically wrong. * * * The essential things taught
in the schools of osteopathy are anatomy, physiology, hy-
giene, histology, pathology and the treatment of diseases
by manipulation. The repudiation of drugs and medicine
in the treatment of diseases is a basic principle of osteop-
athy and a knowledge of drugs or medicines, their admin-
istration for the cure of diseases, the writing and giving of
prescriptions, are not essential to the graduation of, and
the issuance of diplomas to, students of osteopathy.”

The well-settled definitions of osteopathy, in the writings
of Dr. Andrew Taylor Still, its founder, and in the writings
of recognized practitioners, as well as in the dictionaries
and the decisions of the courts, all uniformly hold that the
system of osteopathy administers no drugs and uses no
knife. See Nelson v. State Board of Health, 108 Ky. 769,
57 8. W. 501; State Board of Medical Examiners v. Bauden-
distel, 6 N. J. Misc. 249, 140 Atl. 886; Harlan v. Alderson,
55 Cal. App. 263, 203 Pac. 1014. With these definitions and
observations in mind, the licensing statutes must be ex-
amined to determine the extent to which this definition
has been modified in this state by legislative action. Section
71-1701, Comp. St. 1929, provides: “For the purpose of
this article the following classes of persons shall be deemed
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to be ‘engaged in the practice of osteopathy: 1. Persons
publicly professing to be osteopaths or publicly professing
to assume the duties incident to the practice of osteopathy.
9. Persons who treat human ailments by that system of
the healing art which places the chief emphasis on the
structural integrity of the body mechanism as being the
most important factor for maining (maintaining) the or-
ganism in health.” Section 71-1702, Comp. St. 1929, sets
out certain exceptions which are not relevant in this suit.

Provisions are then made for the examination and licens-
ing of those who would practice osteopathy. Among the
requirements is the presentation of proof that the applicant
was graduated from an accredited school or college of
osteopathy. Comp. St. 1929, sec. 71-1703. The following
section defines an accredited school of osteopathy. Among
the conditions required is that the course of study must in-
clude the following subjects: Anatomy; chemistry; path-
ology; toxicology; pediatrics; general surgery; obstetrics;
histology; physiology; hygiene; dietetics; practice, thera-
peutics, general diagnosis and technique; dermatology and
syphilis ; orthopedic surgery ; gynecology ; embryology ; bac-
teriology; comparative therapeutics; nervous and mental
diseases; jurisprudence, ethics and economics; genito-
urinary diseases; and eye, ear, nose and throat. Comp. St.
1929, sec. 71-1704. The section following this provides:
“Every license issued under this division shall confer upon
the holder thereof the right to practice osteopathy in all
its branches, as taught in the osteopathic colleges recog-
nized by the American Osteopathic Assomatlon Comp.
St. 1929, sec. 71-1705.

The argument is made that as general surgery, ortho-
pedic surgery, anatomy, pathology and other subjects are
included in the required course of study in an accredited
school of osteopathy, their practice is included in the
statutory authorization by virtue of the use of the words
“The right to practice osteopathy in all its branches, as
taught in the osteopathic colleges recognized by the Ameri-
can Osteopathic Association.” The words of this statute
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do not authorize a licensed osteopath to practice every-
thing that he is taught in an osteopathic school. It contains
expressions which have a limiting as well as an authorizing
effect. The practice. authorized must be osteopathic and it
must also be as taught in accredited osteopathic colleges.
The fact that branches of medicine and surgery may be
taught to increase the knowledge of the student in the
anatomy and functions of the various parts of the human
body for the purpose of better fitting him to practice osteop-
athy will not warrant him to invade those fields on the
theory that they constitute the practice of osteopathy. The
scope of osteopathy is well known and schools and colleges
of osteopathy must stay within its boundaries,—they can-
not enlarge them. People v. Fowler, 32 Cal. App. (2d) Supp.
737, 84 Pac. (2d) 326. In a case similar in principle, the
supreme court of California said: “While the section con-
tains the additional clause ‘as taught in chiropractic schools
or colleges,” the entire section must be taken as a whole
and it cannot be taken as authorizing a license to do any-
thing and everything that might be taught in such a school.
A short course in surgery or one in law might be given,
incidentally, and it would not follow that the section would
then authorize a licensed chiropractor to engage in such
other professions. It is not sufficient that a particular
practice is taught in such a school. Under the terms of the
statute it must meet the further test that it is a part of
chiropractic, whatever that philosophy or method may be,
and further that it shall not violate the provision which
expressly forbids the practice of medicine. If such a prac-
tice is not a part of chiropractic but does constitute the
practice of medicine, it is not authorized under this license
even though it may be taught in such a school.” In re
Hartman, 10 Cal. App. (2d) 218, 51 Pac. (2d) 1104.

This point is well summed up in Georgia Ass’n of Osteo-
pathic Physicians and Surgeons v. Allen, 31 Fed. Supp.
206, wherein the court said: ‘“His knowledge must be broad-
er than his practice; he must know what he practices but
may not practice all he knows.”
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The argument is advanced that the use of the words
“osteopathic physician and surgeon” in the license implies
the right to practice surgery. The word “surgery” used in
its general sense in connection with the profession of osteop-
athy means surgery by manual manipulation and was
never meant to include operative surgery as we now under-
stand it. The correctness of this statement is evidenced by
the very principles of osteopathy to the effect that the gen-
eral use of a knife or other instruments in surgical opera-
tions was regarded as unnecessary and opposed to the osteo-
pathic system of treatment. The practice of osteopathy
and operative surgery has long been recognized as two
separate and distinct things. Separate boards have been set
up in this state for the examination of those applying for
licenses to practice medicine and surgery and those desir-
ing to practice osteopathy. It is urged that the principles of
osteopathy have changed and that experience and learning
have produced certain advances that must be recognized.
If osteopathy has changed merely by a self-serving attempt
to broaden its scope by invading fields requiring a different
license, we can only say that the legislature has never
recognized any such additions to the profession. If the
changes are the result of advancements in the profession,
of course, they still constitute the practice of osteopathy.
But the practice of operative surgery by an osteopath is an
invasion of the field of the physician and surgeon as it is
generally known and is not an evolutionary advancement
of the profession of osteopathy. State v. Gleason, 148 Kan.
1, 79 Pac. (2d) 911; Burke v. Kansas State Osteopathic
Ass'n, 111 Fed. (2d) 250.

Respondent argues that, as the act of 1919 (Comp. St.
1922, sec. 8174) contained the provision that ‘“osteopathic
physicians shall perform only such operations in surgery
as was fully taught in the school or college of which the
applicant is a graduate at the time of his attendance,” it
thereby recognizes operative surgery as a branch of osteop-
athy. This contention is too broad. Much of the difficulty
in this class of cases has arisen because of the varied
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use of the term ‘“‘surgery.” It originated from the latin
“chirurgia,” meaning “hand work” or, as another writer
puts it, “to work with the hand.” See American Illustrated
Medical Dictionary (16th ed.); State v. Gleason, 148 Kan.
1,79 Pac. (2d) 911. This is the meaning attributed to it in
all the earlier writings on the subject of osteopathy and
accounts for the general usage of the word in designating
an osteopath as an osteopathic physician and surgeon. The
invasion of the field of medicine and operative surgery as
it is generally understood seems to be based on an attempt
to broaden the definition of the term “surgery” as formerly
used so as to include operative surgery. The field cannot be
so extended. The words in the 1919 act must therefore be
construed as referring to operations in surgery consistent
with the practice of osteopathy as originally defined, which
excludes the practice of operative surgery in its commonly
accepted meaning.

We conclude therefore that an osteopathic physician and
surgeon is not authorized under the statutes of Nebraska
to engage in the practice of operative surgery and that
the trial court was in error in holding to the contrary.

Relator contends that respondent cannot engage in the
practice of obstetrics without a license to practice medi-
cine and surgery as defined by section 71-1401, Comp. St.
1929. That a practicing physician and surgeon, properly
licensed under the statute, may engage in the practice of
obstetrics is not disputed. The right to practice obstetrics
is not specifically granted by the statute authorizing the
licensing of osteopathic physicians and surgeons. It is not
disputed that respondent graduated from an accredited
school of osteopathy, the requirements of which include
the study of obstetrics. In the respects noted, respondent
is in no better position than he was as to his right to prac-
tice operative surgery. But we are again required to
examine the statutes to determine to what extent, if any,
they have modified this position. Under the provisions of
the 1901 act, an osteopath was required to report to the
proper authorities all cases of contagious diseases, deaths
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or births. Comp. St. 1901, sec. 3702h. This same provi-
sion appears in the act of 1905. Comp. St. 1905, sec. 4340.
In 1909 a new statute was enacted which provided that
osteopathic physicians shall report all births the same as
physicians of schools of medicine., Comp. St. 1909, sec.
4336. This provision was retained in the act of 1919. Comp.
St. 1922, sec. 8176. In 1927 this section was amended to
read as follows: “A birth certificate in the form prescribed
by the department of public welfare, and conforming to
all of the requirements of the United States census bureau
shall be filled out by the physician in attendance, and signed
in his own handwriting. If there is no physician in at-
tendance, then said certificate shall be completed and signed
by the parent or other person present. Such certificate shall
be filed with the local registrar within five days after any
birth.,” Comp. St. 1929, sec. 71-2404.

It will be noted that the present law does not specifically
require an osteopath to file birth certificates with the de-
partment of public welfare, the requirement being that the
birth certificate shall be filled out by the physician in at-
tendance.

To obtain a license to practice osteopathy, respondent
was required to exhibit a diploma issued by a regular school
of osteopathy wherein the curriculum included instruction
in certain subjects required by statute, one of which was
obstetrics. He was also required to pass an examination
in the required subjects. While these facts alone would
not authorize respondent to engage in the practice of ob-
stetrics, yet, when considered with the statute regarding
the reporting of childbirths, together with the history of
its development, we think the legislature authorized re-
spondent, upon securing a license to practice osteopathy,
to engage in the practice of obstetrics. As was said in
Stoitke v. Weseman, 167 Minn. 266, 208 N. W, 993: “Unless
an osteopathic physician could lawfully attend a woman in
childbirth, there would be no reason for requiring him to
report the birth of the child.” Of course, the present stat-
ute does not specifically require an osteopath to report
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births, but the former statute did, and we do not think the
enactment of the present law evidences any intent to limit
the practice of the osteopath in the field of obstetrics from
that which had theretofore existed. It is a fundamental
principle of statutory construction that the legislature must
be presumed to have had in mind all previous legislation
upon the subject, so that in the construction of a statute
we must consider the preexisting law and any other acts
relating to the same subject. We therefore reach the con-
clusion that the legislature has recognized obstetrics as a
branch of osteopathy, a conclusion which the court is
obliged to follow until the legislature by specific action
evidences a contrary view. We are therefore of the opinion,
after an examination of the legislative history of the laws
pertaining to osteopathy and their relation to obstetrics
and regulatory requirements as to reporting childbirths,
that the legislature has authorized a licensed practitioner
of osteopathy to engage in the practice of obstetrics, and
that the use of the word ‘‘physician” in section 71-2404,
Comp. St. 1929, was intended to include regularly licensed
osteopathic physicians.

The attorney general contends that defendant is not
authorized to use anesthetics in his practice as an osteo-
path. The 1919 act of the legislature (Comp. St. 1922, sec.
8174) provided in part as follows: “Nothing in this act
shall be construed so as to authorize the administration,
by an osteopath, of drugs excepting anesthetics, antisep-
tics, antidotes for poisons and narcotics for temporary re-
lief of suffering.”” This clearly shows that the legislature
intended the use of anesthetics to be included in and au-
thorized by the license to practice osteopathy. In 1927 a
new statute was enacted which read as follows: “Every
license issued under this division shall confer upon the
holder thereof the right to practice osteopathy in all its
branches, as taught in the osteopathic colleges recognized
by the American Osteopathic Association.” Comp. St. 1929,
sec. 71-1705. We do not think the passage of the 1927 act
manifests any legislative intent to deprive the defendant
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of his previously acquired privilege to use anesthetics, an-
tiseptics, antidotes for poisons, and narcotics for temporary
relief of suffering. We are inclined to the view that when
a legislative act grants a privilege, as was done in the case
at bar, a subsequent enactment will not be construed to
deprive a beneficiary of the privilege conferred unless a
legislative intent to so do is clearly apparent from the
legislation itself. For these reasons, we hold -that the de-
fendant, under the statutes as they now exist, is entitled
to use anestheties by virtue of his license to practice osteop-
athy.

The trial court erred in not granting an injunction en-
joining the defendant Gable from engaging in the practice
of operative surgery and from publicly holding himself
out as licensed and otherwise qualified to perform operative
surgery with surgical instruments. In all other respects
the judgment of the trial court is correct.

AFFIRMED IN PART AND REVERSED IN PART.

RoBERT D. FITCH, JR., APPELLANT, V. CASs COUNTY, NE-
BRASKA, APPELLEE,
297 N. W. 905

FiLEp MAY 2, 1941. No. 31161.

Counties and County Officers. Judgment of the trial court reversed on
the authority of Hansen v. Cheyenne County, p. 484, post, 297
N. W. 902, -

APPEAL from the district court for Cass county: WIL-
MER W. WILSON, JUDGE. Reversed.

J. A. Capwell, for appellant.
Walter H. Smith, contra.

Heard before PAINE, CARTER and MESSMORE, JJ., and
SPEAR and FALLOON, District Judges.

CARTER, J.
This is an action to recover for mileage which the plain-
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tiff claims is due him as a result of his serving as county
surveyor of Cass county from November, 1932, to January,
1939. The trial court sustained a demurrer to the petition
and, when plaintiff stood thereon, dismissed the action.
Plaintiff thereupon appealed to this court.

The petition alleges that plaintiff, while he was county
surveyor, filed claims with the board of county commis-
sioners for 24,347 miles actually and necessarily traveled
in going to and from work. The claims were allowed for
this mileage at the rate of 5 cents per mile. After his term
of office expired, plaintiff filed a claim for an additional 5
cents per mile for the 24,347 miles traveled, in accordance
with section 38-119, Comp. St. 1929, which claim was dis-
allowed by the board of county commissioners. An appeal
was taken to the district court, where a general demurrer
to the petition was sustained and the action dismissed.
The correctness of this ruling is now before this court.

We think this case is controlled by the recent decision in
Hansen v. Cheyenne County, p. 484, post, 297 N. W. 902,
and on the authority of that case we conclude that the trial
court erred in sustaining a demurrer to plaintiff’s petition.
The judgment is reversed and the cause remanded for fur-
ther proceedings.

REVERSED.

J. PAUL HANSEN, APPELLEE, V. CHEYENNE COUNTY, APPEL-
LANT.
297 N. W. 902

FiLep May 2, 1941. No. 30998.

1. Counties and County Officers. The fees fixed by the legislature as
compensation for county surveyors are not subject to change by
agreement of the parties, nor by the voluntary actions of
county surveyors.

2. Contracts. An agreement by a public officer to perform services
required of him for a less compensation than that fixed by law
is contrary to public policy and void.

3. Counties and County Officers. “County commissioners act quasi



VoL. 139] JANUARY TERM, 1941 485

Hansen v. Cheyenne County

judicially in passing upon claims against the county, whenever
their action is not merely a formal prerequsite to the issuance
of a warrant, but involves the determination of questions of
fact, upon evidence or the exercise of diseretion in ascertaining
or fixing the amount to be allowed.” Mitchell v. County of Clay,
69 Neb. 779, 96 N. W, 673.

4, If a claim is one upon which judicial action is re-
quired by the county board, the passing upon the claim is a
judicial act and unless appealed from cannot be disturbed.

3. The matter of the ascertainment of the number of
miles actually and necessarily traveled by a county surveyor
presents a question for judicial determination by the county
board.

6. In case of a county surveyor making claim for mile-

age under the statute, the matter of ascertaining the mileage
traveled is judicial, and when determined the judicial function
of the county board comes to an end. The remaining function
of applying the rate fixed by statute is ministerial in character.

APPEAL from the district court for Cheyenne county: J.
LEONARD TEWELL, JUDGE. Affirmed.

R. P. Kepler, for appellant.
John H. Kuns, contra.

Heard before SiMMoNs, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and YEAGER, JJ. ‘

YEAGER, J.

In this action the facts are not in dispute. The plaintiff,
appellee herein, was county surveyor of Cheyenne county,
Nebraska, during all of the period between January 2,
1935, and January 4, 1939. During the month of January,
1935, plaintiff presented to the county board his claim for
mileage traveled by him as county surveyor up to that
time at the rate of 10 cents a mile. Following the filing of
the claim a conference was had between plaintiff and the
county board, wherein apparently it was agreed that plain-
tiff should present his claim for mileage at the rate of 5
cents a mile covering the period for which claim had been
filed, and that future claims should be made at the rate of
5 cents a mile. This was done and all claims were made on
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this basis, and allowed and paid by the county from Janu-
ary 2, 1935, to January 4, 1939.

The action is by plaintiff to recover an additional 5 cents
a mile for the period mentioned, under the theory and
claim that the statute fixed the rate of mileage he was
entitled to receive as county surveyor, and that he was en-
titled to receive it in full, notwithstanding an agreement
to the contrary with the county board, and notwithstand-
ing an acceptance by him of warrants issued and based on
his formal claims for the lesser amount.

The action was commenced by the filing of a claim with
the county board on January 17, 1939, for $985.85, being
5 cents a mile for the number of miles traveled as county
surveyor during the years 1935, 1936, 1937 and 1938, which
was the difference between what he had received and the
amount that he was entitled to receive under the terms of
the statute. The county commissioners in regular session,
on March 7, 1939, disallowed the claim. From the action
of the county board an appeal was taken to the district
court. The case was tried to the court on a stipulation of
facts. A judgment was rendered in favor of plaintiff for
the amount prayed for with interest, from which judgment
the defendant has appealed to this court.

A determination of this case involves an examination
of section 33-119, Comp. St. 1929. This section of the
statutes fixes the compensation of county surveyors. In
counties having the population of Cheyenne county, the
statute provides, among other things, that the county sur-
veyor ‘“shall be entitled to receive the following fees as
compensation for his services: For surveying lands and
county roads, irregular tracts for entry in the tract book,
ditches and drains, cross section surveys on county roads,
office work preparing plans, specifications and estimates,
drafting county roads and irregular tracts in tract book
for the county, per day eight dollars; * * * for each mile
actually and necessarily traveled in going to and from
work, ten cents.”” As an alternative or option to the pay-
ment of fees as compensation for services, the same section
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of the statute provides for the payment of a salary as fol-
lows: “Provided, that in any county with a population of
less than 50,000 the county board of commissioners or
supervisors, may, in their discretion, allow the county
surveyor a salary of not to exceed $1,800 per annum, pay-
able monthly, by warrant drawn on the general fund of
the county, and all fees received by said surveyors so re-
ceiving a salary, shall be turned over to the county treas-
urer monthly, and shall be credited to the general fund of -
the county.”

The alternative or option was not exercised, and during
all of the period in question the appellee operated on the
fee basis for compensation for his services as county sur-
veyor.

The appellant admits substantially that the appellee was
entitled to his claim and that he was paid only one-half of
the amount to which he was entitled as fees for mileage
under the statute, but urges that the settlement made be-
tween the parties was valid and binding. With this con-
tention that the settlement was valid and binding we can-
not agree.

The statute in question, in terms, specifies the schedule
of fees for the various services of the surveyor, and equally
specifically sets forth that he shall be entitled to receive
such fees as compensation for his services. The fees thus
fixed then become the pay of the county surveyor which
has been fixed by the legislature. It is neither subject to
change by agreement of the parties nor by voluntary ac-
tion on the part of the surveyor. This court has repeatedly
held that an agreement by a public officer to perform serv-
ices required of him for a less compensation than that
fixed by law is contrary to public policy and void. Gallaher
v. City of Lincoln, 63 Neb. 339, 88 N. W. 505; Abbott v-
Hayes County, 78 Neb. 729, 111 N. W. 780; Dunkel v. Hall
County, 89 Neb. 585, 131 N. W. 973; Scott v. Scotts Bluff
County, 106 Neb. 355, 183 N. W. 573; Bishop v. City of
Omaha, 130 Neb. 162, 264 N. W. 447. On this ground a
recovery by appellee cannot be denied.
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The other ground on which appellant relies for reversal
is that, appellee having filed his claims which were acted
upon by the county board, and the action not having been
appealed from, no action will lie for a recovery of the
amount claimed to be due and owing, for the reason that
the action of the board in passing on the claims was judi-
cial in its nature.

There can be little, if any, doubt concerning the legal
principles involved in a determination of this situation.
In a very exhaustive review of all of the prior decisions
on the subject, in the opinion in Mitchell v. County of Clay,
69 Neb. 779, 96 N. W. 673, it was stated: “County commis-
sioners act quasi judicially in passing upon claims against
the county, whenever their action is not merely a formal
prerequisite to the issuance of a warrant, but involves the
determination of questions of fact, upon evidence or the
exercise of discretion in ascertaining or fixing the amount
to be allowed.” This principle was reannounced in the case
of Red Willow County v. McClain, 123 Neb. 209, 242 N.
W. 423, and is still the settled law of this state on this
subject.

It is likewise the settled law of this state that if the
claim is one upon which judicial action is required by the
county board, the passing upon the claim is a judicial act
and unless appealed from cannot be disturbed. Red Willow
County v. McClain, supra.

In the instance here before the court, was the action
required of the county board judicial or ministerial, or in
part one and in part the other? There can be no doubt
that the rate of fee per mile actually and necessarily
traveled involved no question of judicial determination.
The rate was fixed by statute and upon the ascertainment
of the number of miles traveled the county was in duty
bound to pay.

It is equally clear that the matter of ascertainment of
the number of miles traveled presented to the board a
question for judicial determination. In the opinion in Red
Willow County v. McClain, supra, it was stated: “But, if
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the proper legal interpretation of the statute ruling the
particular claim under consideration of the board required
the allowance of actual expenses, or of the then current
railroad rate, or of the actual mileage necessarily traveled,
the determination of the facts in each instance would be a
quasi judicial act on the part of the board.”

An examination of the pleadings and the stipulation of
facts shows conclusively that over the period in question
appellee filed 80 separate claims, each of which set forth
the mileage traveled over a given period of time. The
question of mileage was separately adjudicated as to each
claim and warrants drawn, not for the statutory rate of
10 cents a mile, but at the rate of 5 cents a mile.

Having adjudicated the actual mileage necessarily trav-
eled, the judicial function of the board came to an end; the
only function remaining being the ministerial duty of ap-
plying to the mileage established the rate fixed by statute.
This the board failed to do.

It can make no difference that the appellee, in his formal
claim, recited a mileage rate of 5 cents a mile, since pay-
ment or acceptance of a lesser rate of pay than that fixed
by statute was contrary to public policy and void.

It then follows that, since no appeal from the action of
the county board was required, on the record presented,
the judgment of the district court was correct and should
be, and is

AFFIRMED,

HowARD L. WAHLGREN ET AL., APPELLEES, V. LOUP RIVER
PuBLIC POWER DISTRICT, APPELLANT.
297 N. W. 833

FiLEp MAY 2, 1941. No. 31016.

1. Evidence. In condemnation proceedings, where persons are
shown to be familiar with the particular land in question, they
may be permitted as witnesses to testify as to the value of the
tract immediately before and immediately after the appropria-
tion.
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The determination of the qualifications of witnesses to
testify as to damages in condemnation proceedings is one resting
in the sound discretion of the court.

3. Eminent Domain. In condemnation proceedings, while the quali-
fications of witnesses to testify as to damages are matters rest-
ing in the sound discretion of the court, if that discretion is
abused it is ground for a new trial.

4. Evidence. A party to an action in condemnation has a right to
have all of the competent evidence of which he has availed himself
on the question of damages submitted to a jury for consideration,
and a failure of the trial court to allow its submission is revers-
ible error.

5. PEminent Domain. The jury, whose province it is in condemna-
tion cases to harmonize the testimony as far as possible, and in
case of conflict to decide as to the weight to be given the testi-
mony of the various witnesses, have a right to consider all of
the competent evidence offered on the subject of damages.

As damages, the appellee is entitled to recover full
compensation for the land actually taken, if any was taken,
and for such damages to the residue of the land as are equivalent
to the diminution in the value thereof.
The jury, in the consideration of damages, must be
limited in their consideration to the land taken, and the land
upon which there was a restriction or limitation of use, or dim-
inution in the value thereof.
In the light of the evidence, the verdict was excessiva.
General fear, or fear which is not connected with or
an incident of knowledge of present or potential danger, cannot
be made the basis upon which to predicate depreciation in the
market value of land.
The only fear which may be considered as an element
in fixing value is that of danger, the present or potential exist-
ence of which is grounded in authentic observation and expe-
rience, or in scientific investigation, and which fear circum-
scribes activity or limits freedom of use in the area of the
present or potential danger, and which tends to lessen the
market value of the land.

The productive quality and productivity of soil is one

of the primary elements to be considered in the determination

of farm land values.

Anything connected with the land that would influence

the market value of the land in the mind of a good faith intend-

ing purchaser would be an element for consideration in deter-
mining damage.

“The compensation for land taken by right of eminent

®

10.

11.

12,

13.
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domain is measured by its market value at the time taken, and
no evidence is admissible of its peculiar value for special reasons
to its owner.” Wiles v. Department of Public Works, 120 Neb.
689, 234 N, W, 918.

APPEAL from the district court for Douglas county:
WILLIAM A. DAY, JUDGE. Reversed.

Francis P. Matthews, William P. Kelley, August Wagner
and C. N. McFElfresh, for appellant.

Robins & Yost, Gross & Crawford, Franklin L. Pierce
and Phillip M. Wellman, contra.

Heard before SIMMONS, C. J., ROSE, PAINE, MESSMORE
and YEAGER, JJ., and CHAPPELL, District Judge.

YEAGER, J,

This is an action in eminent domain by the Loup River
Public Power District, a Nebraska public power corpora-
tion, appellant, the purpose of which is to acquire right
of way for the construction and maintenance of an electric
transmission line in Douglas county across the lands of
Howard L. Wahlgren, one of the appellees, and referred to
as appellee herein.

The farm in question consists of 264.54 acres. The length
of the farm is north and south and is approximately three-
fourths of a mile, and its width is east and west. The
north end is approximately one-half mile in width, which
width extends southward for one-fourth mile. The width
for the remaining one-half mile of the length is one-half
mile plus 400 feet. A public road runs the full length of
the farm, north and south, on a line one-fourth mile east
of the west line. Another public road, extending east and
west, and one-half mile north of the south end of the
farm, separates that portion of the farm which is east of
the north and south road already mentioned. The farm
buildings are situated on the west side of the north and
south road, and somewhat more than one-half mile from
the south end of the farm. The right of way enters the
farm from the west at a point 317 feet north of the south
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line of the farm, extends generally in an easterly and
westerly direction and passes out on the east side, 286 feet
north of the south line. The area of that portion of the
farm between the right of way and the south line is ap-
proximately 2114 acres. On the right of way were con-
structed four structures spaced about 600 feet apart. The
structures are all alike. Each consists of two poles of about
the length of 50 feet. The poles were set in the ground
1414 feet apart, and to a depth of about 8 feet. Near the
top is a cross-arm from which are suspended insulators.
By attachment to the insulators on the structures, three
wires or conductors of electric current are extended the
length of the right of way in question. The conductors have
a carrying capacity of 115 KV of electric current. The
minimum distance between the wires or conductors and
the ground is about 26 feet.

The action was instituted in the county court of Douglas
county, Nebraska, in which court an award for damages
was made and from which award an appeal was taken to
the district court. In the district court trial was had to a
jury, resulting in verdict and judgment in favor of ap-
pellee for $10,580. The Loup River Public Power District
has appealed from this judgment.

The only issue presented to the district court was the
amount of damages sustained by the appellee because of
the construction of the power line over his lands.

As grounds for reversal of the judgment of the district
court the appellant has assigned numerous errors. The
first six assignments of error may be dealt with together.
In these assignments, appellant asserts that the frial court
erroneously refused to allow five witnesses to testify as to
the damage to appellee’s land, on the ground that no foun-
dation for their testimony as to damage had been laid.
Taking the witnesses in the order of their appearance, we
find that the record as to foundation reflects the following:

Patrick Hughes, a farmer, lives on an 87-acre farm 8
miles from Elk City, title to farm being in his wife. He
has known the Wahlgren farm for 25, 30 or 40 years. In









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































