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STATE, EX REL. REPUBLIC NATIONAL LIFE INSURANCE COM-
PANY, RELATOR, V. CHARLES SMRHA ET AL., RESPONDENTS.
293 N. W. 372

Fiuep Jury 19, 1940. No. 30993.

1. Insurance. The provisions of an incontestable clause, section 44-
602, Comp. St. 1929, providing that a policy of life insurance
shall be incontestable after two years, except for nonpayment
of premiums and violation of conditions relating to naval and
military service in time of war, are exclusive and, after satis-
factory proof of death, bar all other defenses where the con-
testable period has expired.

2, Mandamus. An action for a writ of mandamus will not lie
against the department of insurance, or its officers, to compel
the approval of a form rider which does not state in concise
terms the exact coverage or liability prescribed by existing
statutes.

Original proceeding in mandamus by the state, on the
relation of Republic National Life Insurance Company,
against Charles Smrha. Writ denied and action dismissed.

Herman Ginsburg, for relator.
John S. Logan and Peterson & Devoe, for respondents.

Heard before SiMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

CARTER, J.

This is an original action in which the Republic National
Life Insurance Company seeks a peremptory writ of man-
damus against the director of the department of insurance
and the department of insurance itself, to compel the re-
spondents to approve a form of rider which the company
intends to add to its life insurance policy forms for the
purpose of restricting its liability in the event of the death
of the insured as a result of engaging directly or indirectly
in any form of aviation. The defendants demurred gener-
ally to plaintiff’s petition. The only question for determi-
nation is whether the petition states a cause of action.

The petition alleges that relator is an insurance corpora-
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tion organized under the laws of the state of Texas and
authorized to conduct a general life insurance business in
the state of Nebraska. Relator alleges that the forms of its
insurance policies and certificates heretofore issued or de-
livered in Nebraska have been approved by the department
of insurance as required by section 44-1103, Comp. St. 1929.
The petition further states that, in the future, whenever
the underwriting investigation made in connection with the
issuance of any life policy discloses that the person to be
insured “has been or is likely to operate or ride in any
kind of aircraft, the relator intends to restrict, limit and
exclude its liability for death arising therefrom under such
policies; and relator proposes to execute and issue and at-
tach to each such policy to be issued upon the lives of such
persons a rider restricting relator’s liability in the event of
death of the insured resulting directly or indirectly from
operating or being in, on, or riding in any kind of an air-
craft.” Relator alleges that it has submitted such a rider
to the department of insurance and its director for ap-
proval and that approval has been arbitrarily, capriciously
and wrongfully denied. Relator prays that a peremptory
writ of mandamus be issued to compel the approval of the
proposed rider by the respondents.

It is not questioned that a life insurance policy may law-
fully restrict and limit the risk assumed by the insurer in
the absence of statutory prohibition. Respondents urge,
however, that relator is prohibited by two applicable stat-
utes from limiting its policy as proposed. In this connec-
tion section 44-602, Comp. St. 1929, provides in part: “No
policy of life or endowment insurance * * * shall be issued
or delivered in this state unless it contains in substance the
following provisions: * * * 5. A provision that the policy
shall be incontestable after it shall have been in force dur-
ing the lifetime of the insured for two years from its date
except for nonpayment of premiums and except for viola-
tions of the conditions of the policy relating to naval and
military service in time of war.”

The other statute, section 44-603, Comp. St. 1929, pro-
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vides: “No policy of life or endowment insurance shall be
issued or delivered in this state if it contains in substance:
*® * * 2. A provision by which the settlement at the maturity-
of any policy after the expiration of the contestable period
thereof, shall be of less value than the amount promised on
the face of the policy plus dividend additions, if any, less
any indebtedness to the company on or secured by the
policy, and less any premium that may, by the terms of the
policy be deducted.”

The decision in this case must rest squarely upon the
interpretation to be given to the two quoted statutes. Re-
lator contends that the provision that a policy should be in-
contestable after being in force for two years is not a
mandate as to coverage or a definition of the hazards to be
assumed by the insurance company, and cites Matter of
Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 169
N. E. 642, and Pacific Mutual Life Ins. Co. v. Fishback, 171
Wash. 244, 17 Pac. (2d) 841. We have carefully examined
these cases and have come to the conclusion that the better
view is to the contrary. The legislature of the state of New
York also appears to have disagreed with the interpreta-
tion given the New York statute, as is evidenced by the
fact that in 1939 the legislature of that state, after the
court had held that an insurance company could exclude
death caused directly or indirectly from aviation, amended
its incontestability statute by adding an exception permit-
ting the exclusion from the coverage of death resulting from
aviation under conditions specified in the policy. To us, this
is a clear indication that the New York court misconstrued
the legislative intent as to the result to be accomplished by
the passage of the act.

An interpretation of these statutes requires a considera-
tion of the mischief to be corrected and the remedy pro-
vided. The purpose of the legislation was to protect the in-
surance purchasing public from the practice of contracting
to pay a definite sum upon proof of death, and by subse-
quent provisions subtract from the coverage and the face
amount of the insurance contract, thereby affecting a ma-
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terial reduction in the amount due, or a complete release
from liability. Companies engaging in legitimate insurance
business were met in the competitive field by those whose
policies contained only a part of the insurance coverage
they purported to assume. To meet this unwholesome situa-
tion, the legislature required all policies of life insurance
issued or delivered in this state to contain certain standard
provisions, including the two sections under discussion in
the instant case. The first statute, section 44-602, Comp.
St. 1929, providing that a life insurance policy shall be in-
contestable after being in force for two years, except for
nonpayment of premiums and the violation of policy con-
ditions relating to naval and military service in time of
war, was clearly intended “to create an absolute assurance
of the benefit, as free as may be from any dispute of fact
except the fact of death.” Northwestern Mutual Life Ins.
Co. v. Johnson, 254 U. S. 96, 41 S. Ct. 47, 65 L. Ed. 155. To
place the construction upon the statute contended for by
relator would render the statute nugatory in so far as a
limitation of the exceptions is concerned. We think that
relator is powerless to enlarge the specific exceptions of
paragraph 5 of this statute. The two-year limitation ap-
plies to every defense other than those excepted or other-
wise provided for and fixes a period after which such other
defenses shall not be available. Stratton v. Service Life Ins.
Co., 117 Neb. 685, 222 N. W. 332. The argument seems very
persuasive to us that, as the legislature deemed it necessary
to except the conditions relative to nonpayment of premiums
and to naval and military service in time of war from the
provision making the policy incontestable after two years,—
in order that the obligation of the insurer to pay the amount
stated on the face of the policy might remain contestable
after the expiration of the two years on the ground of vio-
lation of the two noted conditions,—the legislature clearly
intended to exclude all other conditions which might be
asserted as defenses. Bernier v. Pacific Mutual Life Ins.
Co., 173 La. 1078, 139 So. 629. The legislature having made
only two exceptions in the statute making the policy in-
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contestable after two years, the legislative intention is clear
that there should be no other exceptions.

The provision of the statute prohibiting settlements of
less value than the amount promised by the face of the
policy, section 44-603, Comp. St. 1929, was enacted to pre-
vent the substraction of liability and the consequent reduc-
tion of the amount to be paid the beneficiary by technical
or concealed language in the insurance contract. It pur-
ports to make the benefits to be derived from the insurance
contract definite and certain upon the death of the insured
after the expiration of the contestable period. Greevy v.
Massachusetts Mutual Life Ins. Co., 128 Neb. 586, 259 N.
W. 656. This brings us to the conclusion that, after the
period of contestability has expired, with all premiums
paid and no question of naval or military service involved,
the sole issue is the death of the insured.

The proffered rider was in the following language: “If
any claim shall arise under this policy, or any policy issued
in exchange therefor, by reason of the death of the insured
and if such death shall have resulted directly or indirectly
from operating, or being in or on, or riding in, any kind of
aircraft, whether as a passenger or otherwise, the liability
of the Company under such policy shall be limited to the
reserve less any indebtedness thereunder at the date of
death of the insured, any other provision of such policy to
the contrary notwithstanding. This limitation of liability
shall also apply if this policy or any policy issued in ex-
change therefor becomes paid up by its terms or is con-
tinued in force in accordance with its non-forfeiture pro-
visions. This amendment is attached to and made a part of
policy No. of the Republic National Life Insurance
Company of Dallas, Texas, upon the life of .’

The statutes under consideration apply only upon the
lapse of the contestable period by their very terms. There
are no statutory restraints limiting the coverage or liability
in the policy during the contestable period. We doubt not
that relator may except the hazard of death caused from
aviation from the terms of the policy, and that such an ex-
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ception could be enforced if the death of the insured oc-
curred during the contestable period in the same manner
as the risk of suicide within two years may not be assumed.
The rider tendered to respondents, however, purports to do
more than this. It provides that, in case of the death of the
insured by participating in aviation, the insurer shall be
liable only for the amount of the accumulated reserve.
Under the very terms of the policy made a part of the
petition, no reserve is set up during the first two years. The
insurer therefore absolves itself of any liability in case of
death from aviation, and does not even bind itself to pay
back the premiums collected. This is a matter, of course,
which respondents might well consider. The tendered rider
purports to have force during the whole life of the policy,
whether it becomes incontestable or not. The respondents
will not be required to approve a rider which does not state
the exact coverage or liability in concise terms. We think
the petition shows that there was ample reason for re-
spondents to refuse to approve the form of the rider. The
approval or disapproval of the form is an administrative
function of respondents with which we cannot interfere in
the absence of allegations charging arbitrary and capricious
conduct. The allegations of the petition are insufficient in
this respect. Consequently, relator is not entitled to a
peremptory writ of mandamus under the facts-set out in
the petition, and the demurrer to the petition should be sus-
tained. Counsel suggested during the oral argument to the
court that the ruling on the demurrer was determinable of
the lawsuit, and that this court should proceed to enter its
final judgment accordingly. We therefore feel obliged to
sustain the demurrer to the petition, deny a peremptory
writ of mandamus, and dismiss the action.
WRIT DENIED AND ACTION DISMISSED.
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EARL A. CHAMBERS, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLANT,
293 N. W. 338

FiLep Jury 19, 1940. No. 30813.

1. Master and Servant. Liability imposed by the federal employers’
liability act is liability for negligence of common carrier for
damages to any person suffering injury while in the employ of
such carrier in commerce between states, resulting, in whole or
in part, from the negligence of the officers, agents or employees
of such carrier. 45 U. S. C. A. secs. 51 et seq.

An employee assumes the ordinary risks of his employ-
ment and those unusual and extraordinary risks which he knows
and appreciates, or which an ordinarily prudent and careful
man would have known and appreciated.

Evidence in the instant case examined and held to constitute
a question of fact with reference to the assumption of the risk.

3. Trial. An instruction on the measure of damages, as contem-
plated by the federal employers’ liability act (45 U. S. C. A.
secs. 51 et seq.), should include damage for future losses of
earning power in the amount thereof reduced to its present
worth, and where such language is omitted, and a specific in-
struction is not requested, an instruction, general in terms, does
not contradict the rule finding the true measure of damages, but
only lacks definiteness in announcing the rule, and is not preju-
dicial.

4, — Instructions which, when considered as a whole, prop-
erly state the law are sufficient.

5. Evidence. If a hypothetical question, calling for expert skill or
knowledge, is so framed as to fairly and reasonably reflect the
facts proved by any of the witnesses in the case, it will be suffi-
cient.

APPEAL from the district court for Scotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. Affirmed.

Mothersead & York, J. W. Weingarten and W. P. Loomas,
for appellant.

Floyd E. Wright and Straight Townsend, contra.

Heard before SIMMoONS, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ.
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MESSMORE, J.

Plaintiff’s action is for damages for personal injuries re-
ceived by him while in the employ of defendant. The jury
returned a verdict for $5,000 in plaintifi’s favor. Defend-
ant appeals.

This case comes under the federal employers’ liability
act, and the liability imposed thereunder is for negligence.
45 U. S. C. A. secs. 51 et seq. The rights and obligations of
the parties under the act depend upon it, and such liability
is governed by pertinent opinions of the federal courts,
which are binding on state courts. 45 U. S. C. A. sec. 51.
Contributory negligence will not defeat a recovery, but will
only result in a reduction of the damages in proportion to
the amount of the negligence attributable to the employee.
45 U. S. C. A. sec. 53. The doctrine of assumption of risk
applies in an action based upon the negligence of defendant.
The exceptions within the act have no application to the
case at bar and do not control. 45 U. S. C. A. sec. 54. Sec-
tion 54, with reference to the defense of assumption of risk,
was amended August 11, 1939. See 53 U. S. St. at Large,
ch. 685, sec. 1. The amendment is not applicable here.

Plaintiff’s petition is sufficient in form to state a cause
of action. Defendant’s answer is a general denial, with the
additional defense of gross negligence on plaintiff’s part,
and the assumption of the risk. The reply is a general de-
nial.

The plaintiff was employed by defendant as supervisory
station agent at Scottsbluff, Nebraska. He had been in the
employ of defendant for 3714 years, was 61 years of age
.at the time of the accident, and had been in his present po-
sition since April, 1917. He received a salary of $260 a
month, and retired September 17, 1938, receiving an an-
nuity of $99.42 a month. In the exercise of his duties, he
had complete control and charge of the office and gave di-
rections to all employees having duties to perform in and
about the depot. He used a roll-top desk which stood in the
west end of the room. The desk obstructed his view of the
floor. In front of the desk at a distance of about four feet
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was a trapdoor, under which were water and heating pipes,
the purpose being to enable those fixing the pipes or con-
nections to get to them. The trapdoor was two feet square,
with a cover held on by hinges. There were no guards or
rails around the door, as required by defendant’s code of
safety regulations. When open, this cover rested against
the south wall of the room, or the north side of a safe
which stood in a bay window. The north side of the safe
was about on a line with the south wall of the office. The
trapdoor had been in the same place since the depot was
built and since the plaintiff had been employed there. It
was somewhat to the north of the desk of C. W. Madison,
the cashier, leaving a space of some 14 inches between the
north edge of the door and the plaintiff’s desk when the
door was open. Twenty-five feet east of, or almost directly
opposite, the plaintiff’s desk was a freight window, where
trainmen transacted business with the office force.

Just prior to the accident, one Shepard, an employee of
defendant living in Bridgeport,—a water service man, hav-
ing charge of equipment,—entered the only door to the of-
fice, located six or eight feet north and east of the plaintiff’s
desk. Shepard went to the trapdoor, opened it, placing the
lid back against the wall and going into the opening to as-
certain the best place to make certain pipe connections. The
employees present in the office at the time were the tele-
graph operator, a cashier, and a car clerk. When Shepard
opened the trapdoor, he turned to the office force and said
he was going into it for three or four minutes. He testified
that he looked at the plaintiff, who nodded his head. The
telegraph operator verified Shepard’s statement, saying that
Shepard was about 15 feet from the plaintiff at the time
and about 15 feet from her. The car clerk testified he re-
membered that Shepard remarked to the office force: “Watch
out, you fellows, don’t fall in this hole, because I am going
to be down under here two or three minutes.” The cashier
Madison did not remember hearing Shepard speak to the
employees in the office. During all of this time the plaintiff
was at his desk. He did not remember whether Shepard
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was in the depot at the time or whether Shepard made any

"statement. He did not speak to or see Shepard. Glancing
up from his desk, he noticed a conductor at the freight win-
dow, walked around the left side of his desk in proceeding
to the freight window, received a freight bill from the con-
ductor, left the window, and walked back toward his desk.
Madison testified that plaintiff might have hesitated slight-
ly, and that he next stepped into the trapdoor, with his left
leg falling forward; “He was over on his right knee and
his right hand was on the floor in front of him and resting
on his right knee,” between the opening and Madison’s desk
north of it. The plaintiff testified that if he had seen the
opening he would not have stepped into it; that at the time
of going to the freight window he might have been reading
some reports.

The accident occurred on October 20, 1937, at about 2:30
p. m. The office was well lighted Plaintiff first consulted
a doctor December 31, 1937. He laid off from work Febru-
ary 8, 1938, went to California for two months, returned
the first of April, 1938, and worked until September 17,
1938, when he retired.

At the close of all of the evidence, the defendant moved
for a directed verdict which the court overrulzd. Defend-
ant objected to the ruling and contends the verdict and
judgment are not supported by the evidence and are con-
trary to law.

Defendant cites Hayes v. Chicago, B. & Q. R. Co., 131
Neb. 687, 269 N. W. 623, holding: “An employee assumes
the ordinary risks of his employment and those unusual or
extraordinary risks which he knows and appreciates or
which an ordinarily prudent and careful man would have
known and appreciated.”

“It is elementary that an employee assumes the risks
ordinarily incident to his employment, so far as they are
not attributable to the employer’s negligence. He also as-
sumes risks not ordinarily incident to his employment, pro-
vided he knows of them and appreciates the danger, or pro-
vided they are so plainly observable that he must'be pre:
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sumed to know them and appreciate the danger.” Atchison,
T.& S.F.Ry. Co.v. Wyer, 8 Fed. (2d) 30. Many cases are
cited supporting the above rule, which is the proper and
applicable rule.

Defendant contends that the opening in the office floor
of the depot into which the plaintiff stepped was so obvious
and apparent that a person, by the ordinary use of care,
would have seen it, and that plaintiff is conclusively and
fully presumed to have observed and known it. Defendant
calls attention to the case of Draper v. Louisville & N. R.
Co., 17 Tenn. App. 213, 66 S. W. (2d) 1003, and cases cited
therein, and to Blackley v. Powell, 68 Fed. (2d) 457, as cases
similar to the one at bar, with reference to the knowledge
of the plaintiff of the danger of the defect. The cases cited
disclose facts and circumstances that bring to the mind of
the employee a knowledge of the defect and make the rule
applicable. In the instant case, the opening of the trapdoor
was unknown to the plaintiff a very short time before the
accident occurred; the opening was at a place in constant
use by the plaintiff in going to the freight window. There
is a conflict in the evidence as to whether or not the plain-
tiff was warned of the opening of the trapdoor.. He denies
that he saw Shepard in the depot or talked to him on the
day of the accident. It is true that he was familiar with the
premises; however, he had charge of all employees in the
office, including Shepard, and the record is void of any in-
. structions given Shepard to go into the opening. The trap-
door was seldom used, and used only at the direction of the
plaintiff. He was not obligated to anticipate the action of
Shepard. Under such circumstances, the question of the as-
sumption of the risk was for the jury. Most of the cases
cited involve the rule as it applies to invitees, and in most
instances the obstacles were continuously present, or pre-
sented such a statement of facts as to make the rule, as con-
tended for by defendant, applicable.

Instruction No. 4 is objected to by defendant. This in-
struction sets forth the burden of proof required of the
plaintiff before he may recover. The objection is that it
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f£ails to inform the jury with reference to the assumption
of risk, as pleaded by the defendant. 1t is further contended
that instruction No. 4 is in conflict with instruction No. 9.
Instruction No. 9 is one on the assumption of risk, setting
forth the rule as stated and contended for by defendant, and
instructing the jury that if they find the plaintiff’s injuries,
if any, resulted from a risk which he assumed their verdict
must be for the defendant. This instruction is in keeping
with defendant’s affirmative defense of assumption of the
risk.

Instructions which, when considered as a whole, properly
state the law are sufficient. See Casari v. Winchester, 126
Neb. 463, 253 N. W. 434; Fielding v. Publiz Cars, Ine., 133
Neb. 818, 277 N. W. 331.

Defendant objects to instruction No. 11 on the measure
of damages, for the reason that the instruction fails to tell
the jury that the damage for future losses of earning power
is the amount thereof reduced to its present worth. As a
basis therefor defendant calls attention to the evidence that
plaintiff claimed compensation for permanent disability and
testified to his earnings before his injury. Such testimony,
with expectancy and present-worth tables, is pertinent to
this element of the measure of damages as contended for by
defendant. Defendant properly states the rule in cases
cited on this point. It did not request an instruction of such
a nature, but relies on the rule as announced by this court
in many cases,—that it is the duty of the trial court to in-
struct on the issues of the case, whether requested to do so
or not. See Wagner v. Watson Bros. Transfer Co., 128 Neb.
535, 2569 N. W. 373; Carlson v. Roberts, 133 Neb. 166, 274
N. W. 473. Ordinarily, this rule applies to the issues of a
case, and an element of the measure of damages is not an
issue but a basis of recovery on the issues.

Our attention, however, has been called to Kimball v.
Lanning, 102 Neb. 63, 165 N. W. 890, wherein the rule, as
heretofore announced, was applied by this court in an in-
struction on the measure of damages. A careful reading of
the cited case is convincing that the court left out of the
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instruction the rate of interest, and failed to credit the de-
fendant with $1,000, to which defendant was entitled. This
presents a different situation from that in the instant case.
It is obvious that Kimball v. Lanning, supra, is not in point.
Other cases cited by the defendant disclose that proper in-
structions were requested and refused, and the cases turned
on the court’s refusing a proffered instruction. The rule
pertinent to the question here raised with reference to in-
struction No. 11 is reflected by the following cases:

The court in Louisville & N. R. Co. ». Holloway, 246 U.
S. 525, 38 S. Ct. 379, held: “In an action under the em-
ployers’ liability act on behalf of the widow of a deceased
employee, an instruction that the measure of damages should
be such as would fairly and reasonably compensate her for
the loss of pecuniary benefits she might reasonably have re-
ceived but for her husband’s death, held correct, as a gen-
eral instruction.” Under the court’s holding, the defendant
had the right to supplement this instruction, if so desired,
by offering an instruction to the effect that, in estimating
the amount of such compensation, future benefits must be
considered at their present value, and, in the absence of
such offer, the general instruction was sufficient.

An instruction on the measure of damages, as contem-
plated by the federal employers’ liability act, should in-
clude damages for future losses of earning power in the
amount thereof reduced to its present worth, and where such
language is omitted, and a specific instruction is not re-
quested, an instruction, general in terms, does not contra-
dict the rule finding the true measure of damages, but only
lacks definiteness in announcing the rule. The foregoing
is the substance of the court’s holding in Breen v. Iowa &
C. R. Co., 159 Ia. 537, 141 N. W. 410. The instruction given
in that case was a general instruction similar to that on
the measure of damages in the instant case.

The defendant predicates error upon the court’s failure
to strike hypothetical questions propounded to the medical
experts, for the reason that the questions were incomplete.
The contention is that the expert, on cross-examination, had



Vor. 138] JANUARY TERM, 1940 497

Folsom v. Strain

assumed that when the plaintiff fell in the opening he re-
ceived a blow in the right perineum (region between the
rectum and genital organs) and in the right groin, and
that this blow was the cause of the only injury which the
witness found was causing the disability of plaintiff; that
is, the doctor based his answer to the hypothetical question
on the assumption that plaintiff received a hard blow on
the right perineum when he fell; that there was no such
fact in the question itself, and no evidence in -the record

that the plaintiff sustained any such blow. The hypotheti-
" cal question is supported by the record. The manner of
the fall, the position of the plaintiff, his condition before
and after the fall, all are testified to.

“If a hypothetical question, calling for expert skill or
.knowledge, is so framed as to fairly and reasonably reflect
the facts proved by any of the witnesses in the case, it will
be sufficient.” Shotwell v. First Nat. Bank, 127 Neb. 676,
256 N. W. 508. See, also, Landis & Schick v. Watts, 82 Neb.
359, 117 N. W. 705; Prince v. Pathfinder Life Ins. Co., 133
Neb. 705, 276 N. W. 661. The hypothetical questions in the
instant case examined and held to be within the conception
of the rule herein announced.

All alleged errors, not briefed or argued, are deemed
waived. Other assignments of error, not discussed in the
opinion, are held to be without merit. ’

AFFIRMED.

WARD P. FOLSOM, APPELLANT, V. T. B. STRAIN ET AL., AP-

PELLEES.
293 N. W. 357

FiLep Jury 19, 1940. No. 30872.

1. Wills. The life beneficiary of a testamentary trust for the pay-
ment of income is entitled to the income accumulating on the
trust assets from the date of the testator’s death, unless it is
otherwise provided in the will.

This is true even though the trust assets are part of

the residuary estate, not capable of being determined or turned
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over to the trustee until administration of the estate is com-
pleted.

He is not entitled, however, to the income on assets
which are subsequently used to pay debts, legacies, and expenses
of administration, and which do not become part of the residuary
estate.

The expression “unless it is otherwise provided in the
will,” in such a situation, means some language or provision in
the will that (1) expressly fixes a different date than that of
the testator’s death when the right to the income shall accrue;
or (2) makes other specific disposition of the income accumulat-
ing up to the time the property comes into the trustee’s hands;
or (3) nullifies by definite expression or by clear implication the
presumed intention to have the right to income accrue as of the
date of the testator’s death.

A will gave testatrix’s residuary estate to trustees, to
set up two specific amounts in trust for certain beneficiaries, and
to invest the remainder “and reinvest the same in any invest-
ments authorized by law in the case of trust funds, with power
to vary such investments at the discretion of said trustees, to
pay from said net income therefrom in convenient instalments,
the sum of $20,000 annually, to my nephew, * * * for and during
his lifetime.” It also directed the trustees “to keep the funds of
the several trust estates * * * separate and distinct and to keep
separate accounts for each trust estate.”” Held, that the nephew
was entitled to income accumulating on the assets allocated by
the trustees to the trust of which he was life beneficiary, from
the date of the testatrix’s death, though the trust was not and
could not be set up until administration had been completed.

APPEAL from the distriet court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Reversed, with directions.

Tunison & Joyner and Tinley, Mitchell, Ross, Everest &
Geiser, for appellant.

Beghtol, Foe & Rankin, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

JOHNSEN, J.

The question presented is whether income from a part
of the residuary estate of Emily J. Moore, deceased, ac-
cumulating during the period of administration, was, under
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her will, to go to plaintiff, as life beneficiary of a trust
created from such property, or whether it became part of
the corpus of the trust.

In a proceeding for construction of the will, brought by
the life beneficiary of such residue against the trustees,
after administration of the estate had been completed and
the executors had been discharged, the district court held
that such income was intended to become part of the corpus
of the trust, and that plaintiff was entitled only to income
accumulating after the trust property had passed into the
hands of the trustees. Plaintiff has appealed. The matter
is presented to us as a case stated, under our rule 9¢, and
the question is made to turn solely on the language and pro-
visions of the will.

The controversy arises out of the following portion of
paragraph XIX of the will: “All the rest, residue and re-
mainder of my estate, real, personal or mixed and where-
soever situated, I give, devise and bequeath unto my trustees
above named and their successors in trust, to invest and
reinvest the same in any investments authorized by law in
the case of trust funds, with power to vary such investments
at the discretion of said trustees, to pay from said net in-
come therefrom in convenient instalments, the sum of
Twenty Thousand Dollars ($20,000.00) annually, to my
nephew, Ward P. Folsom (plaintiff herein), for and during
his lifetime.” It is stipulated that the trustees received
from the executors sufficient accumulated income from the
property involved to be able to pay plaintiff the sum of
$20,000 annually from the date of the testatrix’s death.
Administration of the estate was not completed, nor the
assets of the trust delivered to the trustees, until 16 months
after the testatrix’s death.

The general rule is now firmly settled that the life bene-
ficiary of a testamentary trust for the payment of income
is entitled to the income accumulating on the trust assets
from the date of the testator’s death, unless it is otherwise
provided in the will, 2 Perry, Trusts and Trustees (7th ed.)
939, sec. 551. This is true even though the trust assets are



500 NEBRASKA REPORTS [VoL. 138

Folsom v. Strain

part of the residuary estate, not capable of being determined
or turned over to the trustee until administration of the
estate is completed. Restatement, Trusts, sec. 234, and
Comment f on Clause (a). In such a situation, while the
right of enjoyment is postponed until the income has come
into the trustee’s hands, the life beneficiary nevertheless
has a vested right in it, as it accumulates, from the date of
the testator’s death. 70 A. L. R. 638, annotation. He is
not entitled, however, to the income on assets which are
subsequently used to pay debts, legacies, and expenses of
administratioh, and which do not become part of the resid-
uary estate. Proctor v. American Security & Trust Co., 98
Fed. (2d) 599 (C. C. A,, D. C.) ; Restatement, Trusts, sec.
234 (g).

The expression “unless it is otherwise provided in the
will,” in such a situation, means some language or provi-
sion in the will that (1) expressly fixes a different date
than that of the testator’s death when the right to the in-
come shall acerue; or (2) makes other specific disposition
of the income accumulating up to the time the property
comes into the trustee’s hands; or (3) nullifies by definite
expression or by clear implication the presumed intention
to have the right to income accrue as of the date of the
testator’s death.

The presumption that a testator intends that a beneficiary
of income, for a definite period or for life, from all or a
part of the assets of his estate, shall receive such income as
completely, and for as full a period, from the date of his
death, as possible, is not a fictional imputation of intent,
but a sound recognition of natural motive. And so, as be-
tween a beneficiary of income and a remainderman, to con-
strue the will in a manner that will deprive the beneficiary
of part of the income, and enrich the remainderman by
assimilating it into the corpus of the trust, will normally
be contrary to the general spirit of such a bequest. That
result, therefore, will be held not to have been intended,
unless such a construction is the only one soundly and rea-
sonably possible. Before it will control over the normal and
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salutary intent recognized in the principles which have been
stated, it must be one of obvious demonstration and of com-
pelling logic.

Defendants argue, as a reason demonstrating that the
testatrix did not intend plaintiff to receive any income ac-
cumulating during the period of administration, that since
she made provision for payment of debts, and of specific
devises and bequests in a particular order, before turning
her attention to the creation of the trust and its machinery,
she, by implication, must have meant that the trust and its
benefits were not to be given consideration or to become
operative until all these other matters were accomplished,
or, in other words, until administration was completed. This
argument, however, is artificial, for the order of the pro-
visions in the will was only a natural and logical sequence
in instrument recitation. The trust was to be created out
of the residuary estate, and reference would normally not
be made to it until all other property had been disposed of.

It is further argued that, because the trustees were to
set up three separate trusts out of the residue, when it was
delivered to them by the executors, and were “to keep the
funds of the several trust estates * * * separate and distinct
and to keep separate accounts for each trust estate,” the
corpus of the trust involved must be held not to have been
actually created until the property had been separated by
the trustees, and the testatrix therefore could not have in-
tended that any income should accrue in plaintiff’s favor
until such separation had occurred. Paragraph XVI of the
will directed the executors to deliver to the trustees, upon
the completion of administration, the residue of the estate.
Under paragraph XVII, the trustees were to set aside the
sum of $5,000 out of the residue, to be held perpetually in
trust for the payment of the income thereon to Wyuka
Cemetery, of Lincoln. Under paragraph XVIII, as amended
by a codicil, the trustees were to set aside also the sum of
$200,000 out of the residue, to be held in trust for Lincoln
General Hospital, until the erection of a memorial hospital
unit. Paragraph XIX, which has previously been set ouf,
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then provides that the remainder of the estate is given to the
trustees, “to invest and reinvest the same in any invest-
ments authorized by law in the case of trust funds, with
power to vary such investments at the discretion of said
trustees, to pay from said net income therefrom in con-
venient instalments, the sum of Twenty Thousand Dollars
($20,000) annually, to my nephew, Ward P. Folsom, for
and during his lifetime.”

If the expression “to pay from said net income there-
from” cannot reasonably and soundly be said to have refer-
ence to any income accumulated from the property prior to
its separation, though actually derived from assets allocated
by the trustees to the particular trust, then plaintiff is not
entitled to any accumulation of income prior to the separa-
tion. But this seems to us a too narrow and wholly un-
necessary construction. In the first place, the will makes
no other specific disposition of the accumulated income, nor
does it expressly attempt to assimilate it into the corpus of
the trust. Secondly, income from assets ultimately allocated
to the trust, accumulated during the period of administra-
tion and actually received by the trustees, is as much income
from such assets, or “income therefrom,” as income accu-
mulating after the formal setting up of the trust. Finally,
the expression “to pay from said net income therefrom” can
fairly and logically be regarded as a mere recitation of
duties and powers on the part of the trustees, just as are
the provisions with respect to investment and reinvestment
that precede it, rather than as a designed limitation upon
the rights of the beneficiary. The intention for which de-
fendants contend is therefore neither logically demanded
nor obviously demonstrated.

We shall not attempt to list or to discuss the authorities
which have been cited by the parties. A sufficient number
of cases to illustrate the scope of the principles discussed
will be found in the annotations in 70 A. L. R. 637, and 105
A. L. R. 1194, 1o which reference can easily be made. The
decision upon which defendants chiefly rely is Hawaiian
Trust Co. v. Von Holt, 216 U. S. 367, 30 S. Ct. 303, 54 L. Ed.
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519, where the residue of an estate was given to trustees,
with directions to reduce it to possession; to invest and re-
invest; “to segregate, and keep separate and apart (during
the life of my wife), the accounts of and pertaining to the
realty of my estate from the accounts pertaining to any
and all other thereof;” and “out of the net income, rents,
issues and profits of and from the realty last aforesaid said
Trustees shall pay the equal One Third part or portion
thereof, * * * to my said wife, for and during the remainder
of her natural life.” The court there said: “What he gave
was not one-third of the income (of the realty) generally
% % * hut one-third of the income of the realty ‘last afore-
said,’ that is, the realty distributed to the trustees. It was
one-third of the income of the realty in the hands of the
trustees, the income collected by them from it, and of which
they were to keep a separate account.”

This case, though decided in 1910, appears never to have
been cited or relied upon as a precedent in any subsequent
decision. There, as in the present case, the income from the
portion of the real estate set aside by the trustees, which
accumulated during the period of administration and was
actually received by the trustees, would seem as much to
be “income * * * of and from the realty last aforesaid,” as
the income that accrued after the trust was set up. Again,
as in the present case, the provision for payment could as
logically have been held to be a mere instruction or direction
for payment on the part of the trustees as an attempted
limitation upon the beneficiary’s rights.

The decree of the district court will be reversed, and the
cause remanded, with directions to require the trustees to
pay plaintiff the benefits to which he is entitled under the
will, out of the income accumulated from the date of the
testatrix’s death on the portion of the assets allocated to
such trust, and with interest thereon from December 14,
1938, in an amount equal to the earnings subsequently re-
ceived by the trustees or which they prudently should have
received on such income.

REVERSED.
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WALTER R. PRESTON, APPELLEE, V. FARMERS IRRIGATION DIS-
TRICT, APPELLANT.
293 N. W. 343

FILED JULY 19, 1940. No. 30933.

1. Contracts. A defendant who seeks to excuse nonperformance of
a contract on the ground of a supervening impossibility, which
he had no reason to anticipate and for the occurrence of which
he is not in contributory fault, has the burden of establishing
such defense.

2. Waters. An irrigation company which seeks to excuse a failure
to deliver water pursuant to its contract obligation, because of
a natural failure of its water supply, is within the operation of
the foregoing rule.

In a suit against an irrigation company for damages
occasioned by its failure to deliver water pursuant to its con-
tract obligation, plaintiff establishes a prima facie case when
he proves defendant’s failure to deliver the quantity of water
required by his contract and the extent of the damage to his
crops and land from the failure to receive such a supply.

Plaintiff in such a situation is not required to adapt

his proof of damages to the factors of excuse or mitigation re-

lied upon by defendant, where the acceptance and effect of those
factors are wholly matters for jury determination.

The sources and conditions of water supply in this state
probably require, as a matter of implied contemplation and
reasonable construction, that we recognize as a supervening im-
possibility, excusing nonperformance of an irrigation company’s
obligation to furnish water, any natural failure of water supply,
where the irrigation company is not in contributing fault, unless
there is other controlling language in the contract.

6. Trial. Failure to give a tendered instruction is not reversible
error where the issue involved is fairly and correctly covered by
given instructions.

7. Waters. It was not a defense to an action for damages for fail-
ure to make delivery of irrigation water under plaintiff’s pre-
ferred water-right contract in this case that plaintiff had not
joined in or contributed to the expense of litigation resorted to
by the irrigation company in maintaining its appropriation
rights.

APPEAL from the district court for Scotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. Affirmed.

Neighbors & Danielson, for appellant.
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Morrow & Morrow, contra.

Heard before SIMMONS, C. J., EBERLY, PAINE, CARTER,
MESSMORE and JOHNSEN, JJ., and BLACKLEDGE, District
Judge.

JOHNSEN, J.

Plaintiff sued for damages to his erops and land, in the
sum of $2,656.74, occasioned by defendant’s failure to make
delivery of irrigation water under his preferred water-
right contract. On the first trial, the jury awarded him dam-
ages of only $118.75, and plaintiff appealed. The judgment
was reversed for inadequacy of amount, and the case was
remanded for a new trial. Preston v. Farmers Irrigation
District, 134 Neb. 503, 279 N. W. 298. On the second trial,
plaintiff recovered a verdict and judgment for $1,477.50,
and defendant has appealed.

The nature of the rights vested in plaintiff, as the holder
of a preferred water-right contract, is discussed in Vonburg
v. Farmers Irrigation District, 132 Neb. 12, 270 N. W. 835,
and Ledingham v. Farmers Irrigation District, 135 Neb.
276, 281 N. W. 20. By the terms of plaintiff’s contract, de-
fendant, through assignment and succession, agreed to con-
vey and deliver to plaintiff, at any point along defendant’s
canal, not more than forty miles from the diversion point
in the North Platte river, “eighty square inches of water,
continually flowing through and during the irrigation season
of each and every year * * * in perpetuity,” which right
was to-be “forever free from any and all assessments or
taxes of any nature or for any purpose whatsoever.” It was
provided also that the holders of the preferred water-right
contracts could not be required to prorate with subsequent
stockholders in the canal, and that defendant would hold
plaintiff “harmless and free from loss and damages through
- or by any neglect whatsoever * * * to deliver the water, as
hereinbefore covenanted and agreed.”

Defendant’s canal is approximately eighty miles in length,
but all the lands to which the water under the preferred-
right contracts is applied are located within the first twenty



506 NEBRASKA REPORTS [VoL. 138

Preston v. Farmers Irrigation District

miles of its course. The controversy here involved arises
out of the fact that in 1934, by virtue of a water shortage
in the North Platte river, defendant undertook to require
the holders of the preferred rights to prorate with those
having subordinate rights along the canal. In Vonburg v.
Farmers Irrigation District, supra, this was held to be a
violation of the vested rights of the holders of the preferred
water-right contracts.

The first contention urged by defendant as a ground for
reversal is that plaintiff did not prove that there was a
sufficient supply of water to have enabled him, together
with the other preferred-right holders, to have received the
quantity to which he was entitled under his contract, and
that the verdict therefore is not supported by the evidence
and is contrary to law. There was evidence on the part of
plaintiff to show that, with the exception of a few days in
July and August, the supply of natural-flow water in de-
fendant’s canal during the irrigation season was equal to or
exceeded the amount which the preferred-right holders
were entitled to have delivered to them under their con-
tracts. Plaintiff’s position was that, by rotation with the
other preferred-right holders during this period, as they
would have done, he could have received his full supply of
water throughout the irrigation season, except for two or
three days in July and August, had defendant not arbi-
trarily denied it to him. Defendant insists, however, that,
whatever the quantity of water in the canal may have been,
plaintiff did not attempt to prove the amount of the probable
carriage loss from evaporation and seepage, and so did not
establish what the actual amount of natural-flow water was
that could have been delivered to him, and that he there-
fore did not sustain the burden of proof which rested upon
him.

Ft. Lyon Canal Co. v. Bennett, 61 Colo. 111, 156 Pac. 604,
is cited in support of defendant’s contention. In that case
it was said: “Whether there was a sufficient volume of
water in the canal at the time plaintiffs needed it was a
vital issue * * * upon which they had the burden of proof.”
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That was an action in tort, against a third party with whom
no contractual privity existed, for negligent interference
with a lateral that led from the water canal to plaintiff’s
lands. Here, the action is one for breach of a contract to
deliver water, in which defendant seeks to justify nonper-
formance, in part at least, on the ground of a “supervening
impossibility” (Restatement, Contracts, sec. 457), in the na-
ture of what is sometimes loosely referred to as a ‘“vis
major” or an “act of God.” The burden of exonerating
itself from the obligation of a contract on such a ground
rests on the defendant. Buel v. Chicago, R. I. & P. R. Co.,
81 Neb. 430, 116 N. W. 299. An irrigation company which
seeks, on the ground of a supervening impossibility, to ex-
cuse its failure to deliver water pursuant to the terms of its
contract obligation is within the operation of this rule. 3
Kinney, Irrigation and Water Rights (2d ed.) 3124, sec.
1693 ; 67 C. J. 1438, note 67; 15 R. C. L. 481, sec. 34. In this
case, therefore, the burden rested upon defendant, and not
on plaintiff, to show the quantity of water that it was pos-
sible to have delivered to him after taking into account all
pertinent factors, including carriage loss from evaporation
and seepage. Plaintiff established a prima facie case when
he proved defendant’s failure to deliver the quantity of
water required by his contract and the extent of the damage
to his crops and land from the failure to receive such a
supply. . '

In Tapper v. Idaho Irrigation Co., Ltd., 36 Idaho, 78, 98,
210 Pac. 591, 597, the court said: “The appellants made
a primo facie case by proving the contract and failure to
deliver water in accordance with its terms and consequent
damages to their crops together with the amount thereof.
It was incumbent upon respondent to prove the failure of
the water supply on account of an extraordinary drouth,
and also that it delivered to appellants their just proportion
of the water supply which it had.” There are a number of
other Idaho cases to the same effect. Edholm v. Idaho Irri-
gation Co., Ltd., 37 Idaho, 116, 214 Pac. 1036; Preis v.
Idaho Irrigation Co., Ltd., 37 Idaho, 109, 215 Pac. 466;

s
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Meservy v. Idaho Irrigation Co., Ltd., 37 Tdaho, 227, 217
Pac. 595. We would not go the length of holding, as does
the Idaho court, that only an extraordinary drouth will ex-
cuse the failure to perform such an unconditional contract,
because the sources and conditions of water supply in this
state probably require, as a matter of implied contemplation
and reasonable construction, that we recognize as a super-
vening impossibility, excusing nonperformance, any natural
failure of water supply, where the irrigation company is
not in contributing fault, unless there is other controlling
language in the contract. But this, of course, does not affect
the application of the rule with respect. to burden of proof.

We accordingly hold that plaintiff was not required to
produce proof of the extent of the carriage loss in defend-
ant’s canal, in order to sustain the burden of proof which
rested upon him in this case. Defendant, as a matter of
fact, offered evidence on the point, in an effort to convince
the jury that it could not legitimately have furnished plain-
tiff more water than it did; but the testimony of its expert
was based upon factors of judgment and opinion, and not
upon demonstrated measurements of evaporation and seep-
age losses, so that it was not conclusive upon the jury. De-
fendant attempted to prove also what it considered was the
extent of plaintiff’s legitimate damages. The jury were at
liberty to consider all this evidence in determining the ex-
tent of plaintiff’s loss, and they had the right to make de-
duction for such portion of the crop failure as they might
deem attributable to a supervening impossibility to furnish
water, for the occurrence of which defendant was not in
contributing fault. Plaintiff was not bound to adapt his
proof of damages to the factors of excuse or mitigation re-
lied upon by defendant, where the acceptance and effect of
those factors were solely matters for jury determination.
The proof offered by plaintiff as to the extent of his dam-
ages was sufficient under the circumstances to sustain the
burden resting upon him and to support the verdict which
the jury returned. Apparently, the jury did not accept
either the evidence on behalf of plaintiff or that on behalf
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of defendant with absoluteness, nor were they bound to do
s0.

The second contention urged as a ground for reversal
is that the court failed to instruct the jury that plaintiff
could not recover for any damage to his crops that had oc-
curred prior to July 1, 1934, or to give the instruction to
that effect that was tendered by defendant. This contention
rests upon a conflict in the evidence as to the condition of
plaintiff’s crops at the time when the obligation to furnish
water under the contract began. Instruction No. 4, how-
ever, given by the court, told the jury, in substance, that,
in determining the value of plaintiff’s crops, it was required
to take into account the state of the crops when the injury
for which suit was brought began, and this was sufficient to
prevent any possibility of the jury being misled. We have
repeatedly held that the failure to give a tendered instruec-
tion is not reversible error where the issue involved is fairly
and correctly covered by given instructions. Miceli v.
Equitable Life Assurance ‘Society, ante, p. 367, 293 N. W.
112.

Defendant’s final contention is that the court erred in
striking paragraph 7 of its answer and in refusing to re-
ceive evidence in support of it. We quote defendant’s argu-
ment from its brief. ‘It was contended by defendant in
paragraph 7 of its answer that all natural-flow water dis-
charged into defendant’s canal during July, August and
September was water obtained by reason of litigation be-
tween Mitchell Irrigation District and defendant, and that
this water would not have been available in the event de-
fendant had not participated in this litigation. Plaintiff
was not a party to this litigation, plaintiff did not bear any
part of the expense of this litigation, and plaintiff was not
a party to the agreement with Mitchell Irrigation District.
He was in no way entitled to participate in the benefits ac-
cruing by reason of defendant’s agreement with Mitchell
Irrigation District.” The water involved was obviously
natural-flow water from the North Platte river which de-
fendant claimed was wrongfully being diverted by the
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Mitchell Irrigation District, in violation of defendant’s ap-
propriation rights. The fact that defendant was forced to
resort to litigation to maintain its rights and that plaintiff
did not contribute to the expense of the litigation did not
change the character of the water, nor plaintiff’s right to it.
Under his contract, plaintiff was entitled to have delivered
to him a certain quantity of the natural-fiow water from
the North Platte river, covered by defendant’s appropria-
tion, “forever free from any and all assessments or taxes
of any nature or for any purpose whatsoever.” Paragraph
7 of the answer, therefore, did not state a defense.

Defendant is not entitled to a reversal on any of the con-
tentions urged.

AFFIRMED.

LAURA WILCOX, APPELLEE, V. JOHN W. WILCOX ET AL., AP-

PELLANTS.
293 N. W. 378

FILED JuLy 26, 1940. No. 30849.

1. Trusts. ‘““A constructive trust is a relationship with respect to
property subjecting the person by whom the title to the property
is held to an equitable duty to convey it to another on the ground
that his acquisition or retention of the property is wrongful and
that he would be unjustly enriched if he were permitted to retain
the property.” Restatement, Trusts, 5, sec. 1, e.

“Where the owner of an interest in land transfers it
inter vivos to another in trust for the transferor, but no memo-
randum properly evidencing the intention to create a trust is
signed, and the transferee refuses to perform the trust, the
transferee holds the interest upon a constructive trust for the
transferor, if

“(a) the transfer was procured by fraud.” Restatement,
Trusts, 135, sec. 44.

3. Record examined, and held to sustain the finding and judgment

of the trial court.

APPEAL from the district court for Douglas county:
FRANCIS M. DINEEN, JUDGE. Affirmed.
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William L. Randall and John E. Hedrick, for appellants.
William E. Lovely, contra.

Heard before SiMMONS, C. J., ROSE, PAINE, CARTER,
MESSMORE and JOHNSEN, JJ.

PER CURIAM.

The defendants appeal from a decree of the district
court, ordering and directing defendants to convey forth-
with by proper deed certain real estate, described in plain-
tiff’s petition.

The plaintiff’'s amended petition alleges, in substance,
certain facts relied upon as constituting false and fraud-
ulent representations, made to the plaintiff by defendant
John W. Wilcox, to induce the plaintiff to consent to the
use of certain moneys belonging to her, to be entrusted to
and used by John W. Wilcox, her son, to purchase real
estate and repair the same, the son representing to the
plaintiff, his mother, that he would provide her with a
home and maintenance for the balance of her life. The de-
cree is in accordance with the facts herein stated. The
answer is, in effect, a general denial.

The record discloses that plaintiff, 70 years of age, had
been a widow since 1906, and had the care and custody of
her seven children, five boys and two girls, the eldest 14
years old at the time of their father’s death and the youngest
10 months. The family lived at Syracuse, Nebraska, on a
farm, and in 1909 moved to Franklin, Nebraska, where the
plaintiff purchased an acreage for $1,200, from which she
made a living for the family. Later she traded this acreage
for property in Brownville, Nebraska, and lived there until
three of the boys, in 1917 and 1918, entered the United
States army. She then rented the property and took up
nursing, making a living for the minor members of the
family still at home. In 1920 she purchased property in
Wymore for $1,900, paid $300 down and gave a mortgage on
the real estate for $1,200.

The record discloses certain contributions made by some
of the children at different times for her support and
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maintenance and for that of a grandchild. Controversy
arises as to contributions made by defendant John W. Wil-
cox from and after 1920 when he lived with plaintiff in
Wymore, where he was employed on the railroad as a
brakeman, earning upwards of $150 a month. He remained
in Wymore until 1926; then went to Omaha, where he
lived with a sister. Plaintiff remained in Wymore for six
years after John left. Plaintiff’s testimony is that John
made no contributions during the six years that she re-
mained in Wymore, and when he lived with her he con-
tributed an ordinary amount for board and room. The
testimony of John W. Wilcox with reference to the amount
he contributed to reduce the mortgage on the Wymore
property is not impressive. The history of the different
mortgages on the Wymore property will not be detailed.
During all of the time, until it was sold in April, 1938, only
$400 had been paid on the mortgage, and there remained
$800 to be paid. John stood in a confidential relationship to
his mother with reference to the home in Wymore, and
what should be done with it in any event; by such rela-
tionship plaintiff believed John, not being married, would
take an interest in the Wymore property and help to pay
for it; that he could handle it better than she could, and if
the property should eventually be sold, the money received
therefrom would be placed in a property as a home for her,
so on June 14, 1937, she deeded the Wymore property to
John. It was sold in April, 1938, and $750 was received for
the equity. Prior to this sale, the plaintiff had consulted a
real estate dealer about buying property in Omaha. Finally,
a purchase of real estate in Omaha was made, May 27, 1938,
$500 was paid down and $200 expended for repairs. The
property was taken in the name of defendant John W.
Wilcox; he attended to the repairs and the purchase and
signed the mortgage evidencing the balance of indebtedness.
He was able to secure the mortgage on the representation
that he was steadily employed. The purchase price for this
property was $2,000.

It is clear from the record that plaintiff made consider-
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able inquiry with reference to the purchase of the property,
the purpose for which she desired to use it, and the fact
that it would be her home, and that her money would con-
stitute part of the purchase price. The property is used
as a rooming house. On June 12, 1938, John W. Wilcox
made a written agreement, which is in part as follows:
“I, John W. Wilcox, on this 12th day of June, 1938, wish
it known that my mother, Mrs. Laura Wilcox, is to have
a home with privileges, with me, in property known as
* * * g long as she lives. * * * This statement and agree-
ment above made is because of indebtedness to my mother,
Laura Wilcox.” The statement, “indebtedness to my
mother,” could only mean that John recognized his obliga-
tion to his mother for money received from her property
at Wymore, and used as a down-payment as part of the
purchase price of the Omaha property. January 3, 1939,
John W. Wilcox married the defendant Esther Wilcox.

Conflict arises in the evidence as to the amount, if any,
contributed by defendant John W. Wilcox to his mother, in
compliance with the written agreement. His answer to
this is: His mother received all moneys paid as rent from
the home for her support, the amount varying from $50 to
$62 a month. The plaintiff testified that her son asked her
to leave the premises, called her vile names, and told her
to go on relief and try for old-age assistance. All of these
charges John denies. He was unable to secure steady em-
ployment in Omaha and attempted to sell the Omaha prop-
erty within one month from the date of its purchase. The
testimony of defendant John W. Wilcox is evasive, equivocal
and indefinite in every particular. We conclude the facts
create a constructive trust.

“A constructive trust is a relationship with respect to
property subjecting the person by whom the title to the
property is held to an equitable duty to convey it to an-
other on the ground that his acquisition or retention of the
property is wrongful and that he would be unjustly en-
riched if he were permitted to retain the property.” Re-
statement, Trusts, 5, sec. 1, e.
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“Where the owner of an interest in land fransfers it
inter vivos to another in trust for the transferor, but no
memorandum properly evidencing the intention to create a
trust is signed, and the transferee refuses to perform the
trust, the transferee holds the interest upon a constructive
trust for the transferor, if

“(a) the transfer was procured by fraud, duress, undue
influence or mistake.” Restatement, Trusts, 135, sec. 44.

A case similar to the one at bar and cited by the plain-
tiff is MclIntire v. McIntire, 75 Neb. 397, 106 N. W. 29. The
decree set aside a conveyance of a similar nature to that
involved in the instant case, made by a mother to her son
and daughter-in-law upon an express promise to support
her. Subsequently, she was ejected from the home and
compelled to seek support elsewhere. The decree of the
district court canceling the conveyance was affirmed on
general equitable principles.

The judgment of the trial court is

AFFIRMED.

FRED WHIPPLE V. EDMUND E. NELSON.
293 N, W. 382

FILED JuLy 26, 1940. No. 30843.

1. Contempt. Proceedings in contempt are governed by the rules
applicable to prosecutions by indictment, are in their nature
criminal, and no intendments will be indulged in to sustain a
conviction. It is necessary to establish guilt beyond a reasonable
doubt.

Unless the disobedience of an order of court is wilful,

there is no contempt.

ERROR to the district court for Frontier county : CHARLES
E. ELDRED, JUDGE. Reversed. -

Perry, Van Pelt & Marti, for plaintiff in error.
Frank B. Morrison, contra.

Heard before SIMMONS, C. J., ROSE, PAINE, CARTER,
MESSMORE and JOHNSEN, JJ.
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SiMMoNS, C. J.

This case presents the question: Was the plaintiff in
error guilty of contempt of court?

The defendant in error will hereinafter be called the
plaintiff, and the plaintiff in error will hereinafter be called
the defendant.

Plaintiff and defendant are adjoining landowners along
Medicine creek in Frontier county, Nebraska, the plaintiff’s
land being east and below the land of the defendant. At
one time Medicine creek made a “U” turn on the land here
involved. Some years ago a ditch was cut across the top of
the “U” which shortened the channel and permitted the
farming of land which had formerly been the main and
auxiliary channels of the creek. Clifford canyon comes from
the hills to the south and west, and in times of heavy rain
forms a natural watercourse that emptied into the creek
at the base of the “U” of the old channel. The defendant
built a ditch, connecting with Clifford canyon, running
east, south of the old creek channel, and ending at about the
fence line between the plaintiff’s and the defendant’s land
and at a point south of and near the old channel. In an
action between the plaintiff and defendant, the trial court
on March 28, 1939, found that the ditch was not constructed
along the natural drainage course theretofore existing,
that the ditch as constructed caused the surface waters ac-
cumulated in Clifford canyon to be conducted to and upon
plaintiff’s land at a point that was not a natural water-
course, and enjoined the defendant “from maintaining said
ditch as now located and from causing surface water ac-
cumulated in and by said ditch to be cast upon the lands of
the plaintiff.” Thereafter, on June 16, 1939, the plaintiff
filed his affidavit in the case, charging that the defendant
had disobeyed the injunction, in that he has continued “to
operate the drainage ditch * * * and to cause surface waters
accumulated in and by said ditch to be cast upon the lands
of the plaintiff and has refused * * * to prevent the accu-
mulation of surface water and the water from Clifford
canyon to pass through said diteh and onto the lands of the
plaintiff.”



516 NEBRASKA REPORTS [VoL. 138
Whipple v. Nelson

Defendant was cited for contempt. He demurred and
answered. After hearing was had, he was found guilty of
contempt as charged in the affidavit.

Procedural questions advanced by the defendant may be
here disregarded.

Subsequent to the entry of the injunction, defendant con-
sulted his attorney, and upon his advice consulted the
county surveyor as to what to do to comply with the order.
He was advised to and did put two dams in the ditch, one
at the end near plaintiff’s land and one about 40 rods west
therefrom at a point just east of the last draw coming out
of the hills on his land. In building the latter dam, about
35 feet of the bank of the ditch was removed, which formed
a spillway into the old channel bed. This left the ditch con-
necting with Clifford canyon, and running to a point where
it discharged any waters therein into the old channel bed
on defendant’s land. In June unusually heavy rains oc-
curred in the canyon, and at the time of the heaviest dis-
charge of water therefrom, the water overflowed the dike
at the upper end; several times water ran out of the ditch
at the spillway fan-wise upon defendant’s land and into
Medicine creek; some of it followed the old watercourse to
the plaintiff’s land ; and some of it washed out a part of the
west dam and went on down the ditch to plaintiff’s land,
and on at least two occasions deposited débris on plaintiff’s
land and flooded a part thereof.

The plaintiff cites the statement in Whitaker v. McBride,
5 Neb. (Unof.) 411, 417, 98 N. W. 877, that a sentence im-
posed for contempt cannot be reviewed in a proceeding to
which the state is not a party. There, as here, the state
was not a party in the proceedings before the trial court.
Proceedings for contempt of court may be reviewed in this
court by the filing of a petition in error as in a criminal
case. Gentle v. Pantel Realty Co., 120 Neb. 630, 234 N. W.
574. This court has repeatedly reviewed contempt proceed-
ings under the procedure here followed. The above language
from Whitaker v. McBride, supra, is specifically disap-
proved in so far as it may be construed to deny a review of
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a conviction for contempt by petition in error because the
state is not a party.

Proceedings in contempt are governed by the rules ap-
plicable to prosecutions by indictment, are in their nature
criminal, and no intendments will be indulged in to sustain
a conviction. It is necessary to establish guilt beyond a
reasonable doubt. Gentle v. Pantel Realty Co., supra; Hy-
dock v. State, 59 Neb. 296, 80 N. W. 902; State v. Barlow,
132 Neb. 166, 271 N. W. 282.

Our statutes provide:

“Every court of record shall have power to punish by
fine and imprisonment, or by either, as for criminal con-
tempt, persons guilty of the following acts: * * * Wilful
disobedience of or resistance wilfully offered to any lawful
process or order of said court.”” Comp. St. 1929, sec. 20-
2121.

“Disobedience of an injunction may be punished as a
contempt by the court.” Comp. St. 1929, sec. 20-1072.

The above provisions, while now appearing in separate
sections of the statute, were part of the Code of Civil Pro-
cedure originally enacted in 1866. Vol. 2 Complete Session
Laws of Neb. 1866-77, pp. 148, 177. They are to be con-
strued together. Gentle v. Pantel Realty Co., supra. It fol-
lows that the disobedience of the injunction must be wilful
before the breach thereof may be punished as a contempt.
Hawthorne v. State, 45 Neb. 871, 64 N. W. 359.

The order here involved does not affirmatively tell the
defendant what acts he must perform. However, the pur-
pose of the order is clear, and that is that the ditch must
not be so maintained as to cause surface water accumulated
in and by said ditch to be cast upon the lands of the plain-
tiff. .

What the defendant did here may be reconciled with a
good faith attempt to comply with the purpose of the order.
He consulted with the county surveyor on how to meet the
problem, followed his advice, and apparently honestly be-
lieved that he had so handled the situation that there would
be no recurrence of the evil. It was not sufficient, as cir-
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cumstances have shown. A valid court order must be obeyed.
The defendant must so change the structure of the ditch
that the purposes of the order will be accomplished.

However, the evidence does not disclose a wilful viola-
tion of the order and ‘““unless the disobedience of an order
of court is wilful there is no contempt.” Hawthorne v.
State, supra.

The judgment of the trial court is reversed, and the plain-
tiff in error is discharged.

REVERSED AND PLAINTIFF IN ERROR DISCHARGED.

FEDERAL FARM MORTGAGE CORPORATION, APPELLANT, V.

HENRY CLAUSSEN ET AL., APPELLEES.
293 N. W. 424

FiLep JuLy 26, 1940. No. 30868.

1. Mortgages. The effect of chapter 41, Laws 1933, amending sec-
tion 20-2141, Comp. St. 1929, is to deny a deficiency judgment
to the mortgagee in a foreclosure action and to leave unaffected
other remedies for the collection of the debt.

The purpose of section 20-2142, Comp. St. 1929, is to
protect the debtor and to prevent the prosecution of proceedings
at law to recover the debt concurrently with proceedings to fore-
close the mortgage and to prevent the possibility of two judg-
ments being rendered against him for the same debt.
Section 20-2142, Comp. St. 1929, construed to mean
that if a creditor brings an action in foreclosure to enforce pay-
ment of the debt, he must pursue that remedy to its end and
exhaust the relief afforded by that remedy before resorting to an
action at ldw, ‘“‘unless authorized by the court” to pursue an
action at law and also one in equity at one and the same time.
After exhausting the remedy by foreclosure, the equity
proceeding is no longer pending and there is no further purpose
or right of the court to control the beginning of an action at
law. Where that situation occurs, if remedies at law exist, an
action at law may be had without the requirement of securing
permission of the equity court.

Under section 20-2142, Comp. St. 1929, district courts

do not have authority, unlimited as to time, to tell one creditor

who has prosecuted a foreclosure that “you may” and another

‘“you may not” sue at law for your deficiency.
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APPEAL from the district court for Knox county : ADOLPH
E. WENKE, JUDGE. Reversed.

‘Franklin L. Pierce, William W. Graham and F. A. Barta,
for appellant.

W. D. Funk, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
MESSMORE and JOHNSEN, JJ.

SiMMONS, C. J.

Plaintiff prosecuted a mortgage foreclosure to comple-
tion. A balance of $2,500 remained unsatisfied after the
proceeds of the sale were applied to the decree. The note
and mortgage were executed and delivered January 27, 1934.
The note was filed in the action when the decree was taken.
Plaintiff filed a motion for leave to withdraw the note for
the purpose of instituting suit against the makers for the
deficiency. Treating the motion as an application for leave
to withdraw the note from the files and for leave to bring
a separate action at law against the “persons personally
liable on the indebtedness evidenced by said note to recover
judgment for the deficiency,” the trial court denied the mo-
tion.

Section 20-2141, Comp. St. 1929, was by chapter 41, Laws
1933, amended to read as follows: “When a petition shall
be filed for the satisfaction of a mortgage, the court shall
have the power only to decree and compel the delivery of
the possession of the premises to the purchaser thereof.”
This does not deprive a mortgagee of the right to elect to
proceed initially by suit upon the note instead of by fore-
closure (Federal Farm Mtg. Corporation v. Hughes, 137
Neb. 454, 289 N. W. 866; Federal Farm Mtg. Corporation
v. Thiele, 137 Neb. 626, 290 N. W. 471) nor does it deny the
mortgagee the right to maintain an action at law to recover
judgment for the deficiency (Federal Farm Mtg. Corpora-
tion v. Cramb, 137 Neb. 553, 290 N. W. 440). The effect of
chapter 41, Laws 1933, as construed in the Cramb and
Thiele cases, is to deny a deficiency judgment to the mort-
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gagee in a foreclosure action and to leave unaffected other
remedies for the collection of the debt.

Section 20-2142, Comp. St. 1929, provides: “After such
petition shall be filed, while the same is pending, and after
a decree rendered thereon, no proceedings whatever shall
be had at law for the recovery of the debt secured by the
mortgage, or any part thereof, unless authorized by the
court.” This section was not repealed or amended by chap-
ter 41, Laws 1933. Federal Farm Mtg. Corporation v.
Thiele, supra; Federal Farm. Mtg. Corporation v. Cramb,
supra.

What, then, is the power of the court under the language
“unless authorized by the court?”

A review of many decisions of this court establishes the
following as the proper construction of section 20-2142,
Comp. St. 1929: The purpose of the statute is to protect
the debtor and to prevent the prosecution of proceedings at
law to recover the debt concurrently with proceedings to
foreclose the mortgage and to prevent the possibility of two
judgments being rendered against him for the same debt.
If a creditor brings an action in foreclosure to enforce pay-
ment of the debt, he must pursue that remedy to its end
and exhaust the relief afforded by that remedy before re-
sorting to an action at law, “unless authorized by the court”
to pursue an action at law and also one in equity at one and
the same time. However, after exhausting the remedy by
foreclosure, the equity proceeding is no longer pending and
there is no further purpose or right of the court to con-
trol the beginning of an action at law. If remedies at law
exist, an action at law may be had without the requirement
of securing permission of the equity court. District courts
do not have authority, unlimited as to time, to tell one
creditor who has prosecuted a foreclosure that “you may”
and another “you may not” sue at law for your deficiency.
Meehan v. First Nat. Bank of Fairfield, 44 Neb. 213, 62 N.
W. 490 ; Hargreaves v. Menken, 45 Neb. 668, 63 N. W. 951 ;
Mazxwell v. Home Fire Ins. Co., 57 Neb. 207, 77 N. W. 681;
Brayton v. Oaks, 2 Neb. (Unof.) 593, 89 N. W. 646; Mer-



VoL. 138] JANUARY TERM, 1940 521

Federal Farm Mtg. Corporation v. Claussen

rill v. Miller, 2 Neb. (Unof.) 630, 89 N. W. 606; Waugh v. ’
Newell, 62 Neb. 438, 87 N. W. 143; Mann v. Burkland, 68
Neb. 269, 94 N. W. 116; Armstrong v. Patterson, 97 Neb.
229, 149 N. W. 408 (reversed on rehearing on other
grounds) ; Quesner v. Novotny, 116 Neb. 84, 215 N. W. 796.

In the case here presented it is conceded that a deficiency
judgment cannot be granted in the foreclosure action; the
remedy in equity therefore is exhausted; there is nothing
further in the foreclosure action that the court can do;
that action is finally determined. An action at law if brought
by the plaintiff to recover the deficiency will therefore be
the only action pending, and but one judgment can be re-
covered for the deficiency and that in the action at law.

The foreclosure action being completed, the plaintiff may
sue at law to recover judgment for the deficiency without
pleading or proving that it has been authorized by the court
to bring the action. The question of the necessity for court
authorization was not presented in the Cramb case, for the
reason that authorization of the equity court had been ob-
tained.

The trial court has the right to protect its files. However,
it should not, and we assume will not, deny the plaintiff the
right to withdraw the note if plaintiff deems it necessary
to produce the note to properly prove its case in an action
at law to recover a judgment for the deficiency.

REVERSED AND REMANDED.

JOHNSEN, J., dissenting.

My concern is with the question whether chapter 41, Laws
1933, now section 20-2141, Comp. St. Supp. 1939, can sound-
ly and effectively be made to accomplish the purpose for
which it was enacted. That question does not seem to me
to have received a sufficiently careful analysis, either in
this case or in the cases of Federal Farm Mtg. Corporation
v. Cramb, 137 Neb. 553, 290 N. W. 440, and Federal Farm
Mtg. Corporation v. Thiele, 137 Neb. 626, 290 N. W. 471,
which have preceded it.

The purpose of the legislature in enacting chapter 41,
Laws 1933, is unmistakable. It was to prevent mortgage
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debtors, who had lost their homes through foreclosure, from
being bogged down with subsequent deficiencies that might
shatter their morale or deprive them of the opportunity for
rehabilitation. The opinion in this case and those in the
Cramb and Thiele cases, supra, take the view that, whatever
may have been the legislative intent, all that the statute
actually does is to take away the power of the court to enter
a deficiency judgment in the foreclosure proceedings, and
that it does not affect the right to institute an action at law
for a deficiency. If this is all that chapter 41, Laws 1933,
accomplishes, it fails to serve any practical purpose whatso-
ever. In fact, its effect then is to increase, instead of to
lessen, the financial burden of a harassed mortgage debtor,
by forcing him to be subjected to the additional costs and
expenses of another separate proceeding. Such a purpose-
less and burdensome result would be regrettable, and 1
cannot believe that, on the basis of sound legal principles,
it is necessary to allow the statute thus to fail in its ob-
jective.

For convenience, I set out the language of the statute.
Before its amendment by chapter 41, Laws 1933, section
20-2141, Comp. St. 1929, read: “When a petition shall be
filed for the satisfaction of a mortgage, the court shall not
only have the power to decree and compel the delivery of
the possession of the premises to the purchaser thereof, but
on the coming in of the report of sale, the court shall have
power to decree and direct the payment by the mortgagor
of any balance of the mortgage debt that may remain un-
satisfied after a sale of the mortgaged premises, in the cases
in which such balance is recoverable at law; and for that
purpose may issue the necessary execution, as in other
cases, against other property of the mortgagor.” As
amended, the section was made to read: “When a petition
shall be filed for the satisfaction of a mortgage, the court
shall have the power only to decree and compel the delivery
of the possession of the premises to the purchaser thereof.”

It seems to me that the section in its present form can
properly be said to bar the institution of an action at law
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to recover a mortgage debt deficiency after foreclosure pro-
ceedings have once been commenced or are completed. In
the first place, even before the enactment of the 1933 amend-
ment, when a mortgagee commenced a foreclosure proceed-
ing, he no longer had an absolute and unconditional right
to maintain an independent action at law. Section 20-2142,
Comp. St. 1929, provides: “After such (foreclosure) peti-
tion shall be filed, while the same is pending, and after a
decree rendered thereon, no proceedings whatever shall be
had at law for the recovery of the debt secured by the
mortgage, or any part thereof, unless authorized by the
court.”” Up to the adoption of the opinion in the present
case, as I read the decisions, the court had consistently held
that, after foreclosure proceedings were commenced, it was
essential to plaintiff’s right to maintain a subsequent action
at law, to plead and prove court authorization, whether
such action was sought to be brought while the foreclosure
proceedings were pending or after they had been completed.

In Meehan v. First Nat. Bank of Fairfield, 44 Neb. 213,
62 N. W. 490, after foreclosure sale and confirmation, the
mortgagee brought action against the indorsers of the note,
for the unsatisfied balance of the mortgage debt, without
obtaining court authorization. The court reversed a judg-
ment for plaintiff and held: “The lack of authorization to
bring such an action is not a defense necessary to be
pleaded, but the contrary should be alleged, or at least
proved by the plaintiff, as, without such authorization, the
action cannot be maintained.”

In Brayton v. Oaks, 2 Neb. (Unof.) 593, 89 N. W. 646, it
was said: “After the foreclosure proceedings were ended
the plaintiff filed his petition, in this action at law * * *
without having obtained authority from the court to insti-

" tute such suit. * * * The plaintiff * * * having failed to show
by his petition that he had applied for and obtained the
consent of the court of equity to commence this action
% % % the demurrer thereto was properly sustained.”

In Waugh v. Newell, 62 Neb. 438, 87 N. W. 143, the mort-
gagee sued the mortgagors at law for the deficiency after
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foreclosure sale. Defendants contended that the court had
no jurisdiction, because the institution of the action had
never been authorized by the equity court. Plaintiff con-
tended that such authorization was not necessary “because,
in the foreclosure proceeding, service was obtained upon
defendants by publication, and that, therefore, no deficiency
judgment could have been entered against them and that
the reason of the statute would in consequence fail.” The
court held that under no circumstances could plaintiff “pro-
ceed in an action at law to recover a judgment for the re-
mainder due upon the note or obligation, without leave ob-
tained of the court having jurisdiction of the action of
foreclosure to commence such action at law.”

In Mann v. Burkland, 68 Neb. 269, 94 N. W. 116, the
opinion says: “* * * it is contended by plaintiff in error
that if the effect of the section quoted is to prevent him from
prosecuting his action at law after foreclosure proceedings
are finally terminated, the section is unconstitutional. * * *
We are unable to discover merit in * * * these contentions.”

The majority opinion cites the cases from which I have
quoted, but it does not discuss them. To me, they are in
irreconcilable conflict with the position now sought to be
taken that, “The foreclosure action being completed, the
plaintiff may sue at law to recover judgment for the de-
ficiency without pleading or proving that it has been au-
thorized by the court to bring the action.” One other case
will show, with perhaps even greater clarity, the unsound-
ness of the court’s present position in relation to past ju-
dicial logic. In 1897 the legislature attempted to accomplish
the same purpose as that sought to be achieved by chapter
41, Laws 1933, by striking out the words “unless autho-
rized by the court,” -from what is now section 20-2142,
Comp. St. 1929, so that the statute would simply read that,
after foreclosure proceedings had been commenced, “no
proceedings whatever shall be had at law for the recovery
of the debt secured by the mortgage, or any part there-
of.” In Moore v. Neece, 80 Neb. 600, 114 N. W. 767, this
amendatory act was held unconstitutional, because the sen-
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ate had made some changes in the bill, after its adoption by
the house, which had not been formally concurred in by the
house. In the situation presented in that case, if the rule
were as the majority opinion now states it to be, there
would have been no necessity, nor would the court have had
the right, to pass upon the constitutionality of the statute.

I do not, of course, object to a change in the law, which is
progressive, but in this case the judicial step seems to me
to have moved backward. The majority opinion deprives a
mortgage debtor of a protection which has hitherto existed
in his favor, and at the same time wipes out the only possi-
bility of effectuating chapter 41, Laws 1933, as I shall dis-
cuss more fully a little later. My point here is that, on the
question of court authorization as a condition precedent to
the right to commence an action at law, the granting of
such leave has always been regarded as a matter for the
exercise of sound legal discretion on the part of the court.

In Mann v. Burkland, supra, the court said: “The statute .
contemplates an application for authorization to institute
an action at law to be addressed to the court having juris-
diction of the foreclosure proceedings, consideration there-
of by it, and, if deemed proper in the premises, a formal
order granting the prayer of the applicant.” '

In 42 C. J. 302, the rule is similarly stated: “The court
is not absolutely bound to grant the application, but may
refuse, in the exercise of a sound discretion.” There is a
long line of decisions in New York that support this state-
ment, but I shall refer to only two or three of them for pur-
poses of illustration.

In Equitable Life Ins. Society v. Stevens, 63 N. Y. 341,
it was held: “Under the provisions of the Revised Statutes
prohibiting an action at law, unless authorized by the court,
to recover a debt secured by a mortgage during the pend-
ency of an action to foreclose the mortgage, or ‘after a de-
cree rendered thereon,’ the court is not absolutely bound
to grant an application for leave to commence an action fo
recover a deficiency arising upon a sale under a judgment
in a foreclosure suit wherein no provision was made for a
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deficiency, but may, in the exercise of a sound discretion,
grant or refuse it, in accordance with the equities of the
case.”

In Matter of Steiner v. Day, 161 App. Div. 742, 147 N.
Y. Supp. 200, the court similarly said: “The propriety of
granting leave to bring an action to recover a portion of a
mortgage debt while a prior suit of foreclosure is pending,
or after final judgment therein, is to be determined upon
equitable principles.”

Stehl v. Uris, 206 N. Y. Supp. 296 (210 App. Div. 444),
illustrates a situation where the court exercised its dis-
cretion to refuse authorization to bring a subsequent action
at law. The facts appear from the following paragraph of
the syllabus: “Where mortgagor’s executors extended time
of payment of mortgage, and foreclosure resulted in de-
ficiency, but no effort was made to hold executors personal-
ly liable, court will not grant leave to sue executors on bond
for deficiency 9 years after foreclosure and. 12 years after
alleged liability accrued, when executors have no assets of
estate from which they can reimburse themselves.”

To summarize, it is clear to my mind that, until the de-
cision in the present case, it has been the rule in this state
that if a mortgagee wished to avail himself of the un-
equivocal right to sue at law, he was bound to pursue this
route before instituting formal foreclosure. This would, of
course, give the mortgagor the benefit of the delay incident
to such a procedure. If he chose to place himself in the arms
of an equity court, and to pursue the more direct route of
getting control of the property, with such possible inei-
dents as receivership, etc., his right to further recourse at
law was within the sound regulation of the equity court,
and that court might properly, in some situations, under
equitable principles, such as estoppel and other unrecog-
nized considerations, deny him the right to proceed at law,
either during the pendency of the foreclosure or after sale
and confirmation. Under no circumstances would he have
the right to proceed, once he had submitted himself to
equity jurisdiction, without authorization from that court,
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which it might soundly grant or refuse. In this connection,
I think the language of the ¢ourt in Equitable Life Ins. So-
ciety v. Stevens, supra, is pertinent: “The assumption that
the proceeding at law is prevented by the court of equity
is erroneous. It is prohibited by the statute. Power is
given to the court in proper cases to relax that prohibi-
tion; but when called upon to do so, the court should be
governed by principles of equity in granting or refusing the
application.”

I am not here concerned with whether the district court’s
refusal to grant plaintiff leave to sue at law in this case
would have been a proper exercise of discretion, prior to
the enactment of chapter 41, Laws 1933. The point toward
which T am heading is that, if this discretionary power was
required to be exercised and leave granted before a right
to sue at law existed, the question then is whether chapter
41, Laws 1933, in providing that “the court shall have the
power only to decree and compel the delivery of the posses-
session of the premises to the purchaser thereof,” did not
deprive the court of the power to authorize the institution
of an action at law for a foreclosure deficiency, while at the
same time leaving in effect, as against the mortgagee, the
statutory ban of section 20-2142, Comp. St. 1929, that “no
proceedings whatever shall be had at law for the recovery
of the debt secured by the mortgage, or any part thereof,
unless authorized by the court.” It seems to me that it did,
and when looked at in this manner, chapter 41, Laws 1933,
can soundly be made to effectuate the intent of the legisla-
ture. Such a construction is impossible, however, under
the rule adopted by the majority, but the majority, as I
have pointed out, have departed from our former decisions,
in laying down the rule that “after exhausting the remedy
by foreclosure, the equity proceeding is no longer pending
and there is no further purpose or right of the court to
control the beginning of an action at law. If remedies at
law exist, an action at law may be had without the require-
ment of securing permission of the equity court.” The point
which the majority opinion misses or ignores is that, under
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the statute, no remedy has ever existed at law in such a
situation, without authorization of the equity court, soundly
exercised.

I should perhaps add that I have examined the title to
chapter 41, Laws 1933, to see that there is no constitutional .
violation in the interpretation which I have made of the
act. The only constitutional provisions bearing upon the
question are contained in section 14, art. III, where it is
provided: “No bill shall contain more than one subject,
and the same shall be clearly expressed in the title. And
no law shall be amended unless the new act contain the sec-
tion or sections as amended and the section or sections so
amended shall be repealed.”

I find nothing in the title that conflicts with these re-
quirements. The title reads: “An Act to amend Sections
20-2141 and 20-2143, Compiled Statutes of Nebraska, 1929,
relating to civil procedure, district courts; to divest courts
of the power to enter a deficiency judgment in actions for
the foreclosure of real estate mortgages; and to repeal said
original sections.” The act clearly does not contain more
than one subject—matters “relating to civil procedure, dis-
trict courts”—and this general subject is sufficiently clearly
expressed in the title. The day when it was necessary for
a legislative title to be a catalog or index of the purpose
and contents of the act is past. So, too, the recitation in the
title as to divesting courts of the power to enter a de-
ficiency judgment in the foreclosure proceedings will not,
because of its incompleteness, be permitted to defeat the
obvious and admitted purpose which the legislature was
seeking to accomplish, in view of the fact that such a reci-
tation constitutes in reality a mere title surplusage, and is
wholly unnecessary to the validity of the act. City of
Beatrice v. Masslich, 108 Fed. 743, 47 C. C. A. 657. The
act to my mind also fully meets the requirement that the
new act must “‘contain the section or sections as amended
and the section or sections so amended shall be repealed.”

If it be suggested that the limitation upon the power of
the court to authorize the institution of a suit at law is not
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germane to the powers originally covered by section 20-
2141, Comp. St. 1929, the answer seems to me to lie in
giving to the word “amended,” as used in the Constitution,
the broad connotation to which it is entitled. The element
of germaneness is a judicial limitation and not a constitu-
tional one, and germaneness is in any event wholly a mat-
ter of relative viewpoint. The addition to or denial of
powers exercisable by a court of equity in a foreclosure pro-
ceeding seems to me germane to and amendatory of any
previous specification of correlative powers in that field.
The fact that the act here involved incidentally restricts
or affects the operation of section 20-2142, upon which the
right to institute an action at law depends, does not, of
course, make it invalid. Pierson v. Faulkner, 134 Neb. 865,
279 N. W. 813. :

I am reminded how easy it is for the judicial mind to
become impatient with legislative imperfection. Where,
however, no constitutional rights have been invaded, where
the legislative intent is known, and where the aim sought to
be accomplished is admittedly salutary and necessitous, the
courts should lend themselves to the accomplishment of the
legislative purpose to the fullest extent possible. Here, as
in all other processes with which the law deals, substance
is more important than form. There run through my mind
the words of the late Justice Holmes, in Johnson v. United
States, 163 Fed. 30, while sitting as a Circuit Justice, when
speaking with respect to legislative acts, he said that “It
is not an adequate discharge of duty for courts to say:
We see what you are driving at, but you have not said it,
and we shall go on as before.”

CARL SCHULZ, APPELLEE, V. CENTRAL NEBRASKA PUBLIC
POWER AND IRRIGATION DISTRICT, APPELLANT.
293 N. W. 409

FILED JULy 26, 1940. No. 30840.

1. Eminent Domain. When it becomes necessary to take private
property for a public improvement, and all of the striet require-
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ments of the law have been met, then the only question is: What

is the loss to the owner?

The just compensation, required by the clause in the

Constitution to be made to the landowner, is to be measured by

the loss occasioned to him by the appropriation.

“The measure of damages for land taken for public use

is the fair and reasonable market value of the land actually ap-

propriated and the difference in the fair and reasonable market
value of the remainder of the land before and after the taking.”

McGinley v. Platte Valley Public Power and Irrigation District,

133 Neb. 420, 275 N. W. 593.

While the compensation for land taken by right of
eminent domain is measured by its market value at the time
taken, no evidence is admissible of its peculiar value for special
reasons to its owner.

5. Appeal. When a verdict is so large as to raise a presumption
that it was based on prejudice rather than on sober judgment on
the evidence submitted, it will be set aside and a new trial or-
dered.

APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. Reversed.

R. O. Canaday and Beatty, Maupin, Murphy & Davis,
for appellant.

J. C. Hollman, E. H. Evans and Urban Sitmon, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

PAINE, J.

This is an appeal by the defendant district from a judg-
ment of the district court, entered upon the verdict of the
jury, for $11,534.25 with interest for some 374.17 acres of
land taken by condemnation proceedings.

The defendant, Central Nebraska Public Power and Irri-
gation District, is a public corporation, commonly referred
to as the Tri-County District, and is engaged in the con-
struetion of an on-river dam, known as the Kingsley dam,
on the North Platte river north of Ogallala, designed to
store about two million acre-feet of water, from which sup-
ply canals will transport the water to land to be irrigated,
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and also to serve power houses and many transmission lines.
In the construction of one of these power houses on a supply
canal, the plans call for a regulating reservoir just above
the power house, to standardize the flow of the waters
through the turbines in the power house. Such reservoir
will be constructed just east of the land taken from the
plaintiff’s ranch, and the raising of the water level will
cause the water to back up in a canyon upon the plaintiff’s
land, and in draws, or fingers, leading back from said
canyon.

The defendant district brought a statutory condemnation
proceeding in the county court for Lincoln county to appro-
priate the necessary land from the south edge of plaintiff’s
ranch. The county judge appointed five disinterested free-
holders as appraisers, to which appointment the plaintiff
filed objections on the ground that the district and land-
owner had not failed to agree upon a price, and that the
said district did not need the land, and in no event needed
more than 150 acres, and that the balance was being sought
condemned for reasons of expediency and caprice, and in
excess and usurpation of the power of eminent domain.

On October 11, 1938, the appraisers filed a report that
they had carefully inspected and viewed the real estate,
and given hearing to all persons interested, and assessed the
damages of the plaintiff and his wife for the appropriation
of said real estate at the sum of $12,000, to which report
the district filed exceptions, but paid the amount of the
award to the county judge of Lincoln county, as required
by law, to enable it to enter upon such land and erect and
construct its contemplated works of internal improvement,
and notified the court to withhold the disbursement of said
award, or any part thereof, until the final determination of
the appeal.

The Federal Land Bank of Omaha and the Federal Farm
Mortgage Corporation filed in the proceedings in the county
court notice of the fact that said corporations held first and
second mortgages upon the real estate, and were entitled to
have applied upon their mortgages all moneys paid in by
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reason of said condemnation proceedings, and said corpora-
tions also filed answer and cross-petition in the district
court, showing that the original mortgage was $8,000, bear-
ing 5 per cent. interest, and the second mortgage given
the land bank commissioner was in the sum of $4,000, with
certain payments made thereon.

The verdict returned by the jury on June 10, 1939, con-
sisted of five items, which made up the total verdict, as
follows:

“For the 347.47 acres of pasture land taken......$6,949.40
“For the 26.7 acres of cultivated land taken...._.$1,068.00

“As damages to the pasture land in section 5
that consists of about 223.37 acres and that
wasnot taken.................... . $1,116.85

“As damages to the pasture land in the East

half of Sec. 32 and Southeast quarter of Sec.

29 that consists of about 270.1 acres and that

was not taken._ .. $1,350.50

“As damages to the 209.9 acres of cultivated
land and building and feed lot in the southeast
quarter of Section 29 and east half of Section
32 e emeena e f e een e $1,049.50”

The motion for new trial set out 26 errors, and the brief
presents these errors under four propositions of law. The
question of fact as to the actual amount of damage suffered
by the plaintiff appears to be determinative of the case.

The plaintiff’s ranch reaches for three miles north and
south. The land at the north end of the ranch is the east
half of section 29, in which half-section are located all of
the farm buildings, consisting of a barn, sheds, cribs, wind-
mill, and a house, such buildings occupying some three acres
of land adjoining 206.90 acres of cultivated land. Immedi-
ately to the south lies the east half of section 32, consisting
of high, rough grazing land, or grass land. No part of the
land in sections 29 or 32 is taken by the condemnation pro-
ceedings. To the south of the land lying in the east half of
section 32 lies section 5, making the south end of the ranch







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































