Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/
08/15/2026 10:55 PM CDT

VoL. 137} JANUARY TERM, 1940 473 -
Ruzicka v. State

MARY RUZICKA V. STATE OF NEBRASKA.
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FILED JANUARY 26, 1940. No. 30579.

1. Criminal Law. A conviction may rest on the uncorroborated evi-
dence of an accomplice when, considered with all the testimony
and circumstances, it satisfies the jury beyond a reasonable doubt
of the guilt of the accused.

A conviction based upon the evidence of an accomplice

is insufficient to support a verdict of guilty where it appears

that such witness has wilfully sworn falsely in regard to ma-
terial matters, or otherwise shown that his evidence is unre-
liable, unless such evidence be corroborated.

ERROR to the district court for Fillmore county: ROBERT
M. PROUDFIT, JUDGE. Reversed.

Guy A. Hamilton and Stanley Bartos, for plaintiff in
error.

Walter R. Johnson, Attorney General, and Rush C. Clarke,
contra. '

Heard before SimMoNS, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

CARTER, J.

The plaintiff in error, Mary Ruzicka, was convicted in
the district court for Fillmore county of stealing $2,711 in
money from Mike and Jennie Kubicek, and was sentenced
to serve three to five years in the reformatory for women.
From this conviction and sentence the defendant below
prosecutes error and presents to this court a record of her
conviction for review.

The record shows that on August 16, 1938, Dorothy
LeGrand, an Assyrian woman professing to be a fortune
teller and Indian healer, went to the home of Mike and
Jennie Kubicek near Milligan, Nebraska, and offered to
effect a cure for Mike Kubicek, who was then suffering
from a cancer of the throat. As a means of ingratiating
herself into the confidence of the Kubiceks, she produced.
a note purporting to have been signed by the defendant, a
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cousin of Mike Kubicek, which stated in substance that
Dorothy LeGrand had cured her of gall stones, that she
would cure him also if he would follow her instructions and
believe in her, and that she was honest. The result was
that Dorothy LeGrand started in that afternoon to cure
Mike Kubicek of his affliction.

The method employed called for the use of money, a
bowl of water, broomstraws and charcoal, which, when ac-
companied by the prayers of Dorothy LeGrand, was to re-
sult in a complete cure of Mike Kubicek. On the first day
the sum of $6 was solemnly dipped in the water, blessed by
Dorothy LeGrand and ceremoniously pinned on the breast
of the patient. On subsequent days in which Dorothy
LeGrand attended her patient, the amount of money was
increased until the sum of $2,711 was being used; the
amount of money used having been determined by the
number of knots which Jennie Kubicek could tie in a strip
of cloth provided by Dorothy LeGrand, the 27 knots so tied
requiring the use of $100 for each knot. The result was
that the money was abstracted and these trusting complain-
ants bilked out of the whole $2,711. Law enforcement offi-
cers found Dorothy LeGrand in Spokane, Washington, with
a newly purchased automobile and a small amount of money
in her possession. She was returned to Fillmore county,
where she entered her plea of guilty to the crime.

The record further shows that Mary Ruzicka, the de-
fendant, was the wife of Frank Ruzicka, a farmer living
near Dorchester, Nebraska. She was fifty-nine years of age
at the time Mike and Jennie Kubicek were defrauded of
their money. It appears that defendant believed she was
endowed with certain faith-healing powers as was evidenced
by a certificate issued to her by the State Spiritualists As-
sociation of Nebraska, declaring her to be a recognized
faith healer. On August 13, 1938, defendant, while attend-
ing a pienic at Milligan, Nebraska, went to a concession
booth operated by Dorothy LeGrand, and had her fortune
told. She was told that she was suffering from gall stones,
which in reality was a fact. The ensuing conversation re-
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sulted in Dorothy LeGrand agreeing to call upon defendant
at her home to cure her of her affliction. Later in the day,
defendant took her aged aunt, Josie Novatny, to Dorothy
LeGrand to have her fortune told. The interview resulted in
a pronouncement that the aunt was suffering from kidney
trouble, and also a declaration by Dorothy LeGrand that
she could cure her with one treatment. The evidence also
shows that defendant later met Jennie Kubicek at the picnie
and informed her of her faith in the powers of Dorothy
LeGrand and of her belief that Mike Kubicek might be
helped by her treatments.

Pursuant to her arrangement with defendant, Dorothy
LeGrand called at her home on August 16, 1938, and gave
the first treatment. Defendant did not have the required
fee of $2, and defendant’s husband drove a team and
wagon to the home of his daughter and her husband, one-
half mile distant, to obtain it. During his absence Dorothy
LeGrand insisted that she had to have three or four other
articles to hang in her church to effect a cure. By this
means she obtained a dresser scarf, a bed spread and a
dress which were to be returned after the last treatment.
They, of course, were never returned. Defendant then testi-
fies that Dorothy LeGrand inquired about any persons in
the neighborhood who were suffering with cancer. The
names of Mike Kubicek and a Mrs. Halverson were given
to her. Upon request, defendant wrote a note, introductory
in character, to each of the two named persons. The writ-
ten notes were not produced at the trial, and there is much
conflicting secondary evidence as to their exact contents.
An examination of all the evidence regarding the contents
of the notes convinces us that they recited that Dorothy
LeGrand had given defendant a treatment for her gall
stones, that she had been helped thereby, and that the ad-
dressees of the notes should give her a trial. Other claimed
differences in the notes are not material to a disposition of
the case, although there is substantial evidence that a sub-
stituted note was delivered to the Kubiceks. Defendant tes-
tifies that Dorothy LeGrand came back on August 19, 1938,
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and gave her a second treatment consisting of the use of the
Bible and a prayer, accompanied by a rubbing near the
afflicted area. Demands were made for other household
articles which were refused and, according to defendant,
resulted in some ill feeling and distrust. It is the conten-
tion of defendant that she never again saw Dorothy Le-
Grand until she saw her in jail in Geneva, where she was
being held for stealing the money of the Kubiceks. Defend-
ant denies that she had anything to do with the larceny,
claims she never saw Dorothy LeGrand during the period
the fraud was being perpetrated, and positively denies that
she ever received any part of the money. It is not contended
that any of the stolen currency was found in the possession
of the defendant.

The state bases its case almost entirely upon the evi-
dence of Dorothy LeGrand, who, upon her arrest, impli-
cated the defendant as an accessory. The story told by
Dorothy LeGrand was substantially as follows: She had
spent most of her life traveling over the United States with
carnival companies. She had been married three times
and was in the habit of using aliases including the names
of her former husbands. During the times herein men-
tioned she was using the name of Mary Starr. There is
little dispute in the evidence as to the transactions and con-
versations between defendant and Dorothy LeGrand at the
Milligan picnic. The evidence of Dorothy LeGrand is that
the first time she called on defendant at her home, and
while defendant’s husband was driving over to his daugh-
ter’s house to borrow $2 to pay her, defendant conspired
with her to defraud the Kubiceks. The testimony of Dorothy
LeGrand is that she was not a faith healer and knew nothing
of the art, that all she knew about it she learned from de-
fendant during the half hour Frank Ruzicka was away,
and that defendant instructed her in the use of the bowl of
water, broomstraws, charcoal, and the Bible, and taught her
to pray in order to gain the complete confidence of her vie-
tims. She testifies that defendant instructed her concern-
ing the whole method of procedure and demanded that she
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be given half of the ill-gotten gain as her share. Her evi-
dence also is that on her second call on defendant on Au-
gust 19, 1938, she informed defendant that she was about
to take the money and that she would meet her at the cross-
roads a half mile from the Ruzicka home on the following
Friday night, August 26, 1938, at 8 p. m., to divide the
$2,700. She testifies that she did meet defendant near the
designated crossroads as agreed and delivered $1,300 in
currency to her, and that she thereupon took flight to avoid
the punishment she so justly deserved.

The positive evidence of Frank Ruzicka, Leona Peterson
and Paul Peterson, defendant’s husband, daughter and son-
in-law, respectively, is to the effect that on the evening of
August 26, 1938, from 5 p. m. until the next morning, the
defendant was at and near the family home and did not and
had no opportunity to meet Dorothy LeGrand at the cross-
roads as she testified. The defendant also produced the evi-
dence of five reputable residents of the Dorchester com-
munity who had known the defendant for many years, who
testified that her general reputation as a law-abiding citi-
zen was good. No evidence to the contrary was produced.

The sheriff of Fillmore county testified, among other
things, that at the time of the arrest of the defendant, her
husband said: “How much money will it take to settle this
so she won’t have to go to Geneva?’ The contention is ad-
vanced that this was evidence of guilt. We think the hus-
band satisfactorily explained the statement when he said
he was inquiring about giving a bail bond. But in any
event the statement of the husband could not be used as an
admission of guilt against this defendant. The statement
was not admissible for any purpose.

The defendant complains of many alleged errors. Under
our view, the case can be decided on the question of the
sufficiency of the evidence to sustain the conviction and it
will not be necessary to discuss other features of the case.

Under the law of this state, an accessory before the fact
of a felony is equally guilty with the principal. Comp. St.
1929, sec. 28-201. The guilt of the principal in this case,
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Dorothy LeGrand, is conclusively established by the evi-
dence. Also, it is the settled law of this state that a con-
viction may rest upon the uncorroborated evidence of an
accomplice when sufficient in connection with the other evi-
dence to satisfy the jury beyond a reasonable doubt of the
guilt of the accused. Lamb v. State, 40 Neb. 312, 58 N. W.
963 ; Barnes v. State, 124 Neb. 826, 248 N. W. 381 ; Lovejoy
v. State, 130 Neh. 154, 264 N. W. 417. Likewise, it is or-
dinarily for the jury to determine the credibility of the
accomplice and the weight to be given to his testimony.
But even so, the evidence must be sufficient to sustain a
finding of guilt beyond a reasonable doubt as a matter of
law before the verdict of a jury will be permitted to stand.
We think a reasonable doubt was created as a matter of
law, which precludes a verdict of guilty under the evidence
produced. It will be our purpose in the remainder of this
opinion to point out the evidence which creates a reasonable
doubt as a matter of law.

The evidence is clear that Dorothy LeGrand was an As-
syrian woman whose occupation was fortune telling and
Indian faith healing, a person usually spoken of as a Gypsy
and having the vagabond habits and traditional occupation
of the Gypsy peoples. She denies that she was a healer of
any kind and claims that the defendant taught her all she
knew about it in a thirty-minute interval in the absence of
defendant’s husband. That this statement is absolutely
false is borne out by her own testimony. The very first time
Dorothy LeGrand interviewed the defendant she told her
she had gall stones and agreed to come to defendant’s home
to treat her. She came to the home and, according to her
own evidence, administered a treatment and insisted upon
and obtained pay therefor before any conversation was had
about bilking the Kubiceks. Her admitted inquiries about
prospective cancer patients, and her claims that she could
cure them, likewise belie her testimony that she was not a
faith healer. o

The use of the broomstraws, charcoal, bow! of water and
other articles employed in healing Mike Kubicek was not
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the work of a beginner. The finesse with which Dorothy
LeGrand induced the Kubiceks to increase the amounts of
money used from $6 to $11 to $111 to $1,411 and finally to
$2,711 was not learned in a thirty-minute session with a
simple Czech farm woman. The credulity of this court is
such that we cannot accept the statement of Dorothy Le-
Grand to that effect as true when considered in the light of
the evidence and circumstances surrounding this case.

It is the testimony of Dorothy LeGrand that she called
on defendant the second time on August 19, 1938. At that
time she says that she told Mary Ruzicka that she would
have $2,700 to divide with her on August 26, 1938, and
that she made an appointment to meet Mary Ruzicka at
the crossroads near her home at 8 p. m. of said day. In
the first place, Dorothy LeGrand, at the time of this conver-
sation, had induced the Kubiceks to put up the sum of $11
only, and she positively had no way of knowing how much
she would be able to take. The knot-tying episode did not
take place until later, and unless this court is going to con-
cede that Dorothy LeGrand could divine the future, we
must necessarily take the view that she deliberately falsi-
fied when she made this statement. Her testimony that she
did meet the defendant at the crossroads at the designated
hour and gave her $1,300 appears very unreliable. In the
first place she says she came to the crossroads in a car
driven by one Bob Stanley, met Mary Ruzicka where it was
light and where she was plainly seen. The evidence of
Stanley is that he parked his car while Dorothy LeGrand
got out and walked down the road in total darkness and that
he at no time saw Mary Ruzicka. The evidence of the hus-
band, daughter and son-in-law of the defendant is that Mary
Ruzicka never left their company on the night of August
26, 1938, at the time claimed by Dorothy LeGrand, and
that she had no opportunity to do so. It might be expected
that these witnesses, being interested, might color their
testimony to aid Mary Ruzicka, but it does not appear prob-
able, nor can it be presumed, that they would commit a
deliberate perjury and fabricate a story which was much
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more plausible than that told by Dorothy LeGrand herself.
The evidence shows that Dorothy LeGrand had previously
arranged for her traveling companions to depart for the
west earlier in the day, with the understanding that she
and Stanley would overtake them along the road. With
preparations made for flight immediately after the stealing
of Kubiceks’ money, it requires an elastic imagination to
believe that Dorothy LeGrand was so honest and reliable
that she would drive out of her way to give $1,300 to this
defendant. Certainly, the pursuit would be just as deter-
mined, whether she divided the spoils with Mary Ruzicka,
or not. It is also noticeable that at the time of the trial of
this defendant, Dorothy LeGrand, although she had entered
her plea of guilty and had long before confessed her guilt,
had not been sentenced. It is not difficult to believe that
the fantastic tale unfolded by her was prompted somewhat
by the hope of immunity from punishment. All of these
evidences of the unreliability of Dorothy LeGrand as a wit-
ness, and the established good reputation of this defendant
generally as a law-abiding citizen, establish as a matter of
law, we think, that there is a reasonable doubt of the guilt
of this defendant.

The evidence as a whole shows that Dorothy LeGrand
was an admitted felon, a cheat and a fraud. She apparent-
ly has no respect whatsoever for truth. The contradictions
in her own testimony are sufficient to show her unreliability
as a witness. If the discredited testimony of so unreliable
a witness is sufficient without corroboration to send a
reputable person to prison, then our rule requiring proof of
guilt beyond a reasonable doubt becomes a meaningless
phrase and a mockery.

The state takes the view that a jury question was pre-
‘sented and that any attempt on the part of this court to
arrive at a different conclusion would amount to a usurpa-
tion of the duties of the jury. We, of course, take the view
that the evidence is insufficient to sustain a conviction as a
matter of law, and that we are therefore obliged to direct
a reversal of the case. We think, also, that our position is



VoL. 137] JANUARY TERM, 1940 481
Ruzicka v. State

supported by a decision of this court which is very much
in point. In Jahnke v. State, 68 Neb. 182, 104 N. W. 154, we
said: “The evidence of an accomplice should be closely scru-
tinized. If it appears that such witness has wilfully sworn
falsely in regard to a material matter upon the trial, his
evidence cannot be sufficient, if uncorroborated, to support
a verdict of guilty.”

In Sykes v. United States, 204 Fed. 909 (8 C. C. A.), the
court disposed of a very similar case in the following lan-
guage: “It is only when the evidence is sufficient to con-
vince of the guilt of the accused beyond a reasonable doubt
that one may lawfully be convicted of a crime. ‘It is un-
doubtedly the better practice,” says the supreme court, ‘for
courts to caution juries against too much reliance upon the
testimony of accomplices, and to require corroborating
testimony before giving credence to them. . Holmgren wv.
United States, 217 U. S. 509, 523, 524, 30 Sup. Ct. 588, 592
(54 L. Ed. 861, 19 Ann. Cas. 778). And the conclusion is
that the uncorroborated testimony of the confessed perpe-
trator of a crime, contradicted under oath by herself, con-
tradicted by other witnesses, and inspired by the hope of
immunity from punishment, which in this case has since
turned to glad fruition, that another was an instigator or a
participator in the perpetration of her crime, is not only
insufficient to establish his guilt beyond a reasonable doubt,
but that it presents no substantial evidence of it. Jahnke ».
State, 68 Neb. 154, 94 N. W. 158.”

A consideration of all the evidence adduced at the trial
and the circumstances surrounding the commission of the
alleged crime requires us to hold that the state has failed
to produce evidence sufficient to sustain a finding of guilt
beyond a reasonable doubt.

REVERSED.

PAINE, J., dissenting.

I respectfully dissent from the opinion finally adopted by
this court. The case was first argued to the court on Sep-
tember 21, and ordered reargued on November 20, 1939.
The reversal of conviction is based on the question of the
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sufficiency of the evidence to sustain the verdict of guilty
returned by the jury.

The defendant denied her guilt, but the only conclusion
to be drawn from the verdict is that the jury did not believe
the story she told on the witness-stand.

What were the facts, as shown by the evidence, which the
jury did believe?

Dorothy LeGrand testified that she was 60 years of age,
born in Cincinnati, Ohio, and was an Assyrian. She had a
concession at the Milligan street picnic in August, 1938, and
gave advice and mind readings in a trailer. She testified
that she charged her customers what they could pay; that
some paid 15 cents, some 25 cents, some 50 cents, and some
a dollar; that she had been making her headquarters with
Robert Stanley and family at Bradshaw; that the car and
trailer that she used belonged to Mr. Stanley, who drove
her in it.

She testified that the defendant came in to have her for-
tune told on Saturday, and in making the reading she told
the defendant she had gall stones. Defendant asked whether
she could cure them, and Mrs. LeGrand replied that she
did not know. Defendant then invited her to come over to
defendant’s home and pray for her. Therefore, on the fol-
lowing Tuesday Robert Stanley drove her in his Chevrolet
to Mrs. Ruzicka’s, but the roads were so muddy that they
stopped at a house on the corner and sent word from there
to the Ruzicka house, and the defendant’s husband came for
her in a farm wagon, and this was about noon.

While Mrs. L.eGrand was treating her, the defendant sent
her husband to the son-in-law’s to get $2 to pay Mrs. Le-
Grand. While he was gone, a period of between half and
three-quarters of an hour, the defendant told her to go and
see Mike Kubicek, her cousin, who was sick with a cancer,
and to heal him, and that the Kubiceks had plenty of money
and plenty of property, and for her to get plenty, and “You
will have to give me half.”” Then the defendant told her
about a lady at McCool who had a cancer too, but not to
take much money from her, for she was poor, and the de-
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fendant at once, and voluntarily, wrote a note of introduc-
tion to both of these parties and gave them to her.

Mrs. LeGrand took these letters of introduction, but did
not tell the defendant that she was illiterate and could not
read nor write. She promised the defendant that she would
give her half, regardless of what she got from Mike Kubi-
cek, and the defendant’s husband took her back to the car
in his farm wagon, and she agreed to come back Friday and
report what progress she had made.

Mrs. LeGrand went to the Kubiceks, arriving there in the
afternoon of the same day. When she arrived the children
were at home, but their parents had gone to see a doctor.
She showed the children the note, and she told the children
that the defendant had sent her there to heal their father.
As soon as the Kubiceks returned, both of them read the
note.

This very important letter of introduction written by
the defendant, which instantly gained entrance into the
home and heart of the sick man, was destroyed, but several
people had read it, and the version which the jury doubtless
accepted, from the several forms as recollected and testi-
fied to by witnesses, would read to this effect:

“Dear Cousin Mike.

“This lady cured me of gall stones and she will cure you
too if you believe in her and do everything she tells you.
She is honest.”

Signed “Mary Ruzicka”

Mrs. LeGrand, having gained their confidence through
the note of the defendant, wasted no time in starting opera-
tions, and told Mrs. Kubicek that if she wanted her hus-
band cured she would have to live up to her request, and
that was the use of numbers of money. They gave $6, and
Mrs. LeGrand tied it up and pinned it on Mr. Kubicek, and
the next time she called she asked for more money, and told
them she could not help them without more money, and
they added $5 to the $6 that was already pinned on his
chest, but she told them he could not be healed without
_more money.
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When she went back a fourth time they had $100, and
that was wrapped up in a small package with the $11, and
it was all pinned on Mr. Kubicek’s chest, and she insisted
on more money.

The widow Kubicek testified that, when Mrs. LeGrand
demanded much more money to bring about a cure of her
husband’s cancer, although she went with him to the Geneva
State Bank, and signed the note with him and borrowed the
first $1,300, and took it home in a package fastened with
rubber bands, yet she had become suspicious, and had her
daughter Goldie and her son Mike take down a list of the
letters and numbers on each bill, with the denomination of
each piece of currency, and this list was introduced as
state’s exhibit No. 7, which gives the serial letters and num-
bers of the five 100-dollar bills and the forty 20-dollar bills,
making the $1,300 brought from the Geneva State Bank,
with the rubber bands around it.

Mrs. Kubicek testified that Mrs. LeGrand at the next
“treatment” placed the $1,411 in the Bible, wrapped in a
cloth, and had Mr. Kubicek sleep on it, and told them they
must have more money, and she would come back on Fri-
day, August 26.

Mrs. LeGrand’s testimony in regard to the final amount
is interesting. She was furnished a piece of cloth, and cut
it off to a certdin length, and she testified: “Q. How much
more did you tell them? A. Thirteen hundred more. Q. That
would make $2,711. How did you determine, decide on the
amount of money? A. Well, I made her tie twenty-seven
knots into a piece of cloth. Q. And each knot was to repre-
sent what? A. Hundred dollars.” This piece of cloth, in
which only 27 knots could possibly be tied, is in evidence
as exhibit No. 3.

Several days before the “final treatment,” Mrs. LeGrand
drove to the defendant’s home, where she was cooking din-
ner, and talked the matter over and told her that she was
preparing to take the Kubicek money, and for her to meet
her shortly after 8 o’clock Friday night, and told her how
much money she would have with her, and the defendant
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was willing to accept her share. She did not stay long, as
the defendant told her to get out of the house before her
husband came.

At the time of this “final treatment,” Mrs. LeGrand
waited until Mr. and Mrs. Kubicek came back from the
bank, and then they all went in the house. The Kubiceks
had just secured a second $1,300, which was in a canvas
bag, and the five-, ten-, and twenty-dollar bills were loose
in the sack. Mrs. LeGrand took them out and tied them up
in a cloth with the other money, making a total of $2,713,
putting them all together. The first package of $1,300 she
put on the inside and the last money was rolled around it,
and she tied it all up and put it in a new Bible, which she
had required them to buy, and then tied the Bible in a
tablecloth, and sent Mr. and Mrs. Kubicek to the river to
say their prayers, and they took the Bible with them. When
they returned from praying they all went in the dining-
room, and Mrs. LeGrand ordered the children to go out-
side. Then she had Mr. and Mrs. Kubicek get down on
their knees and pray, during which time Mrs. LeGrand
abstracted the money from the Bible and replaced it with
a package of newspapers, which she had already prepared
before she came there, and tied it all up in the tablecloth,
and instructed them not to open the package until 5 o’clock
Monday afternoon. The Bible and the substituted package
of newspapers were introduced in evidence. Mrs. LeGrand
immediately left with the $2,711 in currency.

She told the Kubiceks when she left that she was going
to seé Mrs. Ruzicka, the defendant, and she went straight
to the defendant’s and stopped at the same place where
she stopped on the muddy day at the farm corner, and she
got out and met Mrs. Ruzicka, and it was after dark, and
she gave her the $1,300 as her part, and the defendant said,
“You better go on about your business before you are
caught.”

Mrs. LeGrand testified she had seen the defendant four
times altogether, once at the picnic at Milligan, when she
gave her a reading, twice at her house, and once on the road
at night when she gave her the money.
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The defendant’s recollection of what she wrote in the
letter of introduction to her cousin Mike, when Mrs. Le-
Grand made the first trip to her farm, differed slightly,
but not materially, from the form set out hereinabove. She
denied positively that she received the $1,8300 from Mrs.
LeGrand, and denied that she expected to get any money
for writing the note to Mike Kubicek. She admitted that
at the third time Mrs. LeGrand called on her, that is, on
August 19, she asked whether the Kubiceks had money.

Sheriff Steinacher said he was called to the Kubicek
home on Monday, August 29, about 7:30 a. m., when they
discovered the bills were gone, and told of the robbery; that
he drove at once to defendant’s home, who told him at
first that she did not know the lady she gave the note to,
and claimed that she was forced to write it, but later with-
drew such a claim.

The sheriff told how he traced the car through its In-
diana license, and found that it was mortgaged, and the
payment that was due August 30 was sent in from Post
Falls, Idaho, by Stanley, and the sheriff sent wires out there
and Mrs. LeGrand and Robert Stanley were arrested, and
were in jail when he arrived at Spokane. Mrs. LeGrand
finally confessed stealing the $2,700, and the sheriff testi-
fied that her confession was about as follows: “Well, she
said that—that she made a number of trips to Mrs. Ru-
zicka’s, and ‘we planned that at Ruzicka’s place while the
husband was gone. She didn’t want her husband to know
anything about it, what was taking place.” As they planned
it, she said that Mrs. Ruzicka told her to hit Kubiceks
heavy because ‘they have plenty of money, and if they
can’t—if they don’t have the ready cash that they can
borrow it, they have plenty of property,” that she wants to
get hold of this money, that their place is covered with
mortgage; she would like to buy a place of business where
she could practice divine healing some place out of the state
in a city.”

The sheriff carefully examined the numbers on all of the
bills they had in their possession at Spokane, and also on
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$425 in bills they had just paid on a new trailer, and none
of the currency examined bore any one of the numbers
taken down by Goldie Kubicek from the first package of
$1,300, and which Mrs. LeGrand testified were all in the
package, still in rubber bands from the bank, when she
handed the package to the defendant, Mary Ruzicka, the
night before she left.

Paige Hall, county agent of Fillmore county, testified
without objection that, after the courthouse offices were
closed at 5 o’clock on the evening of September 12, he
stepped out of his office and overheard a conversation be-
tween the defendant and her husband as they were going
down the hall to the county attorney’s office: “I heard Mrs.
Ruzicka say, ‘How did they get the numbers off from this
money.” * * * He said, ‘Goldie probably copied them off.””

This is a brief summary of the evidence the jury con-
sidered in finding the defendant was guilty.

The information in this case charged in brief that the
defendant, on or about August 26, 1938, in Fillmore coun-
ty, did wilfully, intentionally, unlawfully, and feloniously,
take, steal, and carry away $2,711, the property of Mike
and Jennie Kubicek, against the will of the owners, and
with the intent to defraud said owners of said property.

Section 28-201, Comp. St. 1929, reads as follows: ‘“Who-
ever aids, abets or procures another to commit any offense
may be prosecuted and punished as if he were the prinecipal
offender.”

In a Cherry county cattle-stealing case, John Scharman
hired two boys to steal cattle from the Metzger ranch near
Merriman and deliver them to his place near Nenzel. The
boys, having been arrested, pleaded guilty and implicated
Scharman, and he was charged as a principal in the same
manner in which the defendant was charged in the case at
bar. This court held: “That the same rule as to the infor-
mation, conduct of the case, and punishment, heretofore
applicable to a principal, should thereafter govern his aider,
abettor, or procurer, and that no additional facts need be
alleged in an information against such accessory before the
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fact than are required against his principal.” Scharman v.
State, 115 Neb. 109, 211 N. W. 613.

Complaint is made as to the court’s instructions on aiding
and abetting, and the testimony of accomplices. In our
opinion the court gave the approved form, for instruction
No. 9 told the jury that Dorothy LeGrand and Robert
Stanley are accomplices, and that, while the accused might
be convicted upon the testimony of accomplices, yet the
jury should act on such testimony with great care and
caution.

Again, in instruction No. 11 the court very properly said:
“Under the law of Nebraska it is not necessary for the state
to prove beyond a reasonable doubt that the defendant
actually received or obtained any of the money charged to
have been stolen from the Kubiceks. If you find beyond a
reasonable doubt that the defendant in this action aided
another or procured another to stedl the money of the
Kubiceks, or to take the same away from them without
their consent, and with the intention to defraud the said
Kubiceks, or to take the same away from them without
their consent, and with the intention to defraud the said
Kubiceks of their said property, then the defendant would
be, in the eyes of the law, equally guilty as the person who
actually took and carried away the money, and it is your
duty to so find.”

The evidence given the jury was direct, and also circum-
stantial. “What is meant by circumstantial evidence, in
criminal cases, is the proof of such facts or circumstances
connected with or surrounding the commission of the crime
charged as tend to show the guilt or innocence of the
party charged; and if these facts and circumstances are
sufficient to satisfy the jury of the guilt of the defendant
beyond a reasonable doubt, then such evidence is sufficient
to authorize the jury in finding a verdict of guilty.” Cun-
ningham v. State, 56 Neb. 691, 77 N. W. 60.

It is not necessary that each link in the evidence relied
upon should be proved beyond a reasonable doubt. This
court has held: “The testimony of one witness, if relevant
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and accepted by the jury, may sustain a conviction of
burglary, even though the accused positively denies under
oath that he committed the offense.” Schultz v. State, 38
Neb. 613, 130 N. W. 105.

In the brief of the attorney general appears the following
summary :

“It is true that the story is both bizarre and fantastic.
* * * Nobody but people like Mrs. LeGrand and Mrs. Ru-
zicka could think of schemes like that which was perpe-
trated on Kubiceks. It is true that Mrs. LeGrand was a
liar and a thief, or she wouldn’t have been engaged in the
scheme at all. It is true that ordinarily such a person is
not worthy of belief and that a conviction on such testimony
alone would ordinarily not be obtained. But the question,
of course, was not whether she is worthy of belief general-
ly, but whether she told the truth in this case. All these
questions as to her credibility were for the jury and not
for this court, * * * the jury, of course, saw her on the wit-
ness-stand and observed her conduct and demeanor while
testifying ; saw the defendant and observed her; saw one of
her witnesses perjure himself and then resume the stand to
brand himself a liar, and decided that Mrs. Ruzicka did
have a hand in this shocking theft.

“Mrs. Ruzicka knew that she had been told by Mrs.
LeGrand that she lived near Lincoln, yet she withheld that
fact from the sheriff when she knew he was looking for
Mrs. LeGrand. She told the sheriff she had been forced to
write the note to Kubiceks. There is evidence that she re-
ceived $1,300 of the money. True, she says she didn’t, but
a witness, whom the jury apparently believed, says she
did.” .

This very concise summary by the attorney general is
supported by the evidence, and convincing in its conclu-
sions. We must not forget that, while the defendant denied
that Mrs. LeGrand handed her the package containing the
$1,800, wrapped in rubber bands, as borrowed from the
Geneva State Bank, yet the careful jury considered the
fact that not one of the bills from that particular package,
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of which all the numbers had been taken down, was ever
found in the possession of Mrs. LeGrand, or the Stanleys,
with whom she traveled to Spokane. The evidence is un-
disputed that the defendant told Mrs. LeGrand, who was
an entire stranger in that community, that her cousin Mike
had a cancer and had plenty of money, or could borrow it,
and this valuable information, together with the seductive
letter of introduction which the defendant voluntarily gave
Mrs. LeGrand, furnished all the groundwork necessary for
the successful larceny.

Now, having the evidence before us upon which the jury
returned a verdict of guilty, what is the general principle
of law governing the matter?

It is well stated in Corpus Juris, as follows: “It is the
policy of the law that questions of fact shall be determined
solely by the jury under the supervision of the trial court,
and that the appellate court shall have nothing to do with
the weight of the evidence on which a conviction is based.”
17 C. J. 254.

This court has held: “In a criminal prosecution, the
determination of the credibility of the witnesses and the
weight of the evidence being peculiarly within the province
of the jury, a verdict of guilty, based upon sufficient com-
petent evidence, will not be disturbed, even though this
court may entertain doubt as to the correctness of the
jury’s finding.” Burnett v. State, 88 Neb. 638, 130 N. W.
263. See, also, Carter v. State, 98 Neb. 742, 154 N. W, 252;
Gerwick v. State, 98 Neb. 69, 151 N. W. 982; Ward v. State,
58 Neb. 719, 79 N. W. 725,

“The basis of a jury’s verdict is sufficient when the evi-
dence affords any fair and reasonable ground upon which
it may be sustained.” McCown v. Commonwealth, 271 Ky.
265, 111 S. W. (2d) 3&9.

This case was carefully tried by an experienced judge,
the jury were properly instructed, there was no prejudicial
error in rulings on the evidence, and in my opinion, from
an experience of 14 years as a district judge, this evidence

“amply sustained the verdict of guilty returned by the jury
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in Fillmore county. I would, however, have made no ob-
jections to a reduction of the sentence to one year in the
women’s reformatory at York, because of the fact that the
defendant is now upwards of 60 years of age.

CHARLES GREEN BRAINARD, APPELLANT, V. WILLIAM B. HALL
ET AL., APPELLEES.
289 N. W. 845

FILED JAUNARY 26, 1940. No. 30697.

1. Limitation of Actions. Any promise to pay a debt or other
existing liability in a cause founded on written contract, to
prevent the running of the statute of limitations, must be in
writing.

Absence from the state will not extend the time in

which a real estate mortgage foreclosure may be brought against

a nonresident.

APPEAL from the district court for Dixon county: MARK
J. RYAN, JUDGE. A ffirmed.

Kingsbury & Kingsbury, for appellant.
McCarthy & McCarthy, contra.

Heard before SIMMONS, C. J., ROSE, EBERLY, PAINE,
CARTER and MESSMORE, JJ., and FALLOON, District Judge.

FALLOON, District Judge.

On the 19th day of January, 1938, the appellant brought
suit to foreclose a mortgage given on certain lands in
Dixon county, Nebraska, against the appellees. The note
and mortgage securing same were given August 20, 1891,
for $2,500, due in one year, with interest at 6 per cent. It
was given by William B. Hall and his wife, Jessie R. Hall,
two of the appellees, to Charles Green, and duly recorded
the next day in the office of the county clerk of Dixon coun-
ty. The petition further alleges that on October 13, 1897,
Charles Green assigned and delivered said note and mort-
gage to Mary Genevie Brainard, who died June 3, 1932,
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and that the appellant is now the owner and holder of said
note and mortgage. The petition also alleges that interest
was paid on July 11, 1893, and thereafter until March,
1926, when the last interest in sum of $150 was paid. The
original petition also alleges in paragraph 7 thereof that,
notwithstanding said note by its terms became due and
payable one year after date, it was orally, mutually agreed,
by and between the appellee, William B. Hall, and Mary
Genevie Brainard that said principal note should not be
paid until the death of Mary Genevie Brainard, but that
the interest should be paid annually.

This paragraph 7 was later amended to read:

“That the mutual oral agreement was arranged, made
and entered into by and between the defendants, William
B. Hall and Mary Genevie Brainard, assignee of said note
and mortgage, with and in the presence of the plaintiff
who is a son of the said Mary Genevie Brainard, who dur-
ing the past thirty years or more of the life of Mary Genevie
Brainard conducted her business and handled the business
affairs of said Mary Genevie Brainard, and all of the par-
ties well knew and understood said oral agreement, which
afterwards at various times and in various ways was rati-
fied by the defendant William B. Hall and that no demand
at any time was ever made on the said William B. Hall for
the payment of the principal sum of said indebtedness or
any part thereof and that the same was not expected, de-
manded, or required during the life of Mary Genevie Brain-
ard except only the interest payments thereon which became
due annually, which facts were understood, arranged and
agreed upon with the said William B. Hall.”

Later, the appellant filed a substitute amendment to para-
graph 7, in which it is alleged:

“That the mutual oral agreement entered into by the
said Mary Genevie Brainard and the defendant William B.
Hall, was about the year of 1900 or immediately prior
thereto. The exact date which is unknown by the plaintiff
and said oral agreement arranged, made and entered into
by and between said parties in the presence and hearing
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of this plaintiff, who is a son of the said Mary Genevie
Brainard, and in the town of Waterville, county of Oneida
and state of New York.

“Whereby it was agreed that the said principal note set
out herein should not be paid until the death of Mary
Genevie Brainard but that the interest thereon should and
would be paid annually by the said William B. Hall, by
reason of said oral agreement. That said principal sum of
said note would not become due and payable until the third
day of June, 1932, and that no demand was ever made upon
the said William B. Hall for the payment of said $2,500,
until after the death of the said Mary Genevie Brainard.

“That said oral agreement between the said Mary Gene-
vie Brainard and William B. Hall was never modified,
changed or revoked during the lifetime of the said Mary
Genevie Brainard, and remained in full force and effect
until the death of Mary Genevie Brainard on June 3, 1932.”

The appellees then demurred to the petition for the rea-
son that the petition and amendments thereto did not state
facts sufficient to constitute a cause of action. The demurrer
was sustained, appellant declined to plead further, and the
petition was dismissed by the trial court, and its action is
here for review.

The pleadings show that action on the mortgage note
has long since been barred by the statute of limitations,
unless the bar has been removed by the nonresidence of
some of the appellees and by the oral agreement extending
the due date to the time that Mary Genevie Brainard died.
Section 20-202, Comp. St. 1929, provides that an action to
foreclose a real estate mortgage can only be brought with-
in ten years after the cause of action has accrued. There
- are other saving clauses and interpretations by this court,
but they have no application to the pleadings in this case.
This section above has been construed by this court to be
always read in conjunction with section 20-216, Comp. St.
1929, which provides: “In any cause founded on contract,
when any part of the principal or interest shall have been
voluntarily paid, or an acknowledgment of an existing lia-
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bility, debt, or claim, or any promise to pay the same shall
have been made in writing an action may be brought in
such case within the period prescribed for the same, after
such payment, acknowledgment or promise.”

A general demurrer admits all facts well pleaded, but
does not admit conclusions. The oral promise to pay which
the demurrer admits does not comply with the statute above
set forth. The petition did not state it was in writing and
therefore the petition and amendments were susceptible to
the demurrer.

“A debt that is barred will be revived if the debtor in
writing unqualifiedly acknowledges an existing liability.”
Nelson v. Becker, 32 Neb. 99, 48 N. W. 962.

“Where the debt is barred by the statute of limitations, no
action can be maintained on the mortgage.” Hurley v.
E'stes, 6 Neb. 386. i

This proceeding is one in rem, and absence from the
state will not operate to extend the time in which to com-
mence the action. Section 20-213, Comp. St. 1929, provides:
“Absence from the state, death or other disability shall not
operate to extend the period within which actions in rem
shall be commenced by and against a nonresident or his
representative.” This action was brought to subject the
property mortgaged to the payment of the debt secured
and could have been brought at any time within the limi-
tation period, regardless of residence, and the statutes fur-
ther provide for constructive service on nonresidents. As
Peters v. Dunnells, 5 Neb. 460, says: “An action to subject
mortgaged property to the payment of the mortgage debt
is a proceeding in rem,” and it goes.on to say, “absence
from the state, death or other disability of a nonresident,
shall not operate to extend the time within which actions .
in rem shall be commenced by, and against, such nonresi-
dents applies, to mortgages.”

Hurley v. Estes, supra, lays down the same rule, which
still obtains in this state.

The petition and amendments thereto do not allege facts
sufficient to state a cause of action against the appellees.



VoL, 137] JANUARY TERM, 1940 495

Alexander v. Oman

It was proper to raise the bar of the limitation statute, and
neither the oral agreement nor the nonresidence of some
of the appellees will remove that bar. When a pleading dis-
closes on its face that the action is barred by the statute of
limitations, such bar may be raised by objection that the
pleading does not state a cause of action. See Fayrs v.
Nason, 54 Neb. 143, 74 N. W, 408.

The pleadings of the appellant under our statutes did not
state a cause of action against the appellees. The district
court rightfully sustained the demurrer, and its judgment

must be affirmed.
AFFIRMED.

F. L. ALEXANDER, EXECUTOR, APPELLEE, V. RoY OMAN ET
AL., APPELLANTS.
289 N. W. 847

FiLEp FEBRUARY 2, 1940. No. 30710.

1. Mortgages. The filing of a stipulation reducing the amount of
the judgment in a decree foreclosing a real estate mortgage does
not vacate the decree nor change the date thereof.

2. To be effective, a request for a stay of the order of
sale must be filed within twenty days after the rendition of the
decree.

3. “A sale will not be set aside for irregularities or errors

not prejudicial to the party complaining.” Miller v. Lanham,
35 Neb. 886, 53 N. W. 1010.

APPEAL from the district court for Lincoln county:
Isaac J. NISLEY, JUDGE. Affirmed.

Hoagland, Carr & Hoagland, for appellants.
Jeffrey & Padley, contra.

Heard before SIMMONS, C. J., ROSE, WBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

SIMMONS, C. J.
This is an appeal from an order confirming a judicial
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sale of land under a decree of foreclosure of a mortgage.
The decree was entered April 10, 1937, fixing the amount
due on the indebtedness at $6,960.50, and decreeing the
foreclosure of the mortgage securing the same. The decree
further determined that the defendant Roy Oman was per-
sonally liable for any deficiency. The statutory nine months’
stay was granted to the defendants pursuant to their re-
quest made in open court.

On January 15, 1938, defendant Roy Oman filed an appli-
cation praying for a modification of the decree as to
amount, claiming that he relied upon the plaintiff to fix the
proper amount and that the amount fixed was excessive.
The application also recites that the note and mortgage
were executed in 1934, and that a deficiency judgment was
not authorized. No action appears to have been taken on
this application, although the bill of exceptions shows that
a stipulation was filed February 5, 1938, reciting that the
amount of the decree should have been $6,403.85, and au-
thorizing the clerk to correct the decree to show the amount
due.

February 5, 1938, a prezecipe was filed for an order of
sale to satisfy the decree. The order of sale is not shown,
but the sheriff’s return shows the “amount of principal”
due was $6,403.85 and a sale to one Bauman for $4,025. A
motion to confirm the sale was filed March 15, 1938. On
March 19, 1938, objections to confirmation were filed. There
is no showing that any action was taken on either the mo-
tion to confirm or the objections to confirmation.

April 13, 1938, a pracipe for an alias order of sale was
filed. The order of sale is not shown, but the sheriff’s re-
turn shows the “amount of principal $6,403.85,” principal
and interest due $7,010.33, costs $76.62, total due $7,086.95,
and a sale to the plaintiff for that amount.

On January 20, 1939, defendant filed lengthy ‘“amended
objections to confirmation of sale.” On the same day, hear-
ing was had, and the court confirmed the sale and ordered
the sheriff to execute and deliver a deed to the purchaser.
This appeal has been taken from that order.
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Defendants present here, in part, the same objections
presented to the trial court.

Defendants contend that they were entitled to a nine
‘months’ stay of the order of sale upon the decree beginning
after the correction. The filing of the stipulation reducing
the amount of the judgment did not vacate the decree nor
change the date thereof. See Hoyt v. Little, 55 Neb. 71, 75
N. W. 56. The filing of the request for a stay of the order
of sale to be effective must be made within twenty days
atter the rendition of the decree. Comp. St. 1929, sec. 20-
1506. Prudential Ins. Co. v. Nethaway, 127 Neb. 330, 255
N. W. 26.

Defendants contend that the trial court erred in con-
firming the second sale, while the application for a modifica-
tion of the decree was pending and while the return to the
first order of sale and objections thereto were pending. It
will be noted from the returns that the orders of sale fixed
the amount which defendants stipulated was correct as the
amount due on the decree, and that the property sold at the
second sale for the full amount of the decree, interest and
costs. This effectively disposes of the two objections urged
against the decree. Prejudice to the right of the defendants
is not shown.

This court has held: “A sale will not be set aside for
irregularities or errors not prejudicial to the party com-
plaining.” Miller v. Lanham, 35 Neb. 886, 53 N. W. 1010.

The industry of counsel for defendants has caused them
to suggest other errors in the proceedings of the trial court.
These have been examined, and error prejudicial to the
defendants has not been found.

The decree of the trial court is

AFFIRMED.
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VIOLET MCCOWN, APPELLANT, V. ALVIN L. SCHRAM, AD-
MINISTRATOR, APPELLEE.
289 N. W. 890

FiLEp FEBRUARY 2, 1940. No. 30657.

1. Automobiles. Under the guest law of Kansas, a guest cannot
recover damages for injury unless such injury shall have re-
sulted from the gross or wanton negligence of the driver of
the motor vehicle. Gen. St. Kan. 1935, sec. 8-122b.

2. To constitute such gross and wanton negligence, the
conduct must evince a willingness that harm might result there-
from, or a reckless unconcern as to the safety of the guest.

3. If evidence discloses that the driver had been drinking

intoxicating liquor to the extent that the jury might find he
was under the influence thereof, and had disconnected the
speedometer to conceal his high rate of speed, and failed to
drive on the proper side of the road, these facts, with others,
were sufficient to take the case to the jury.

APPEAL from the district court for Gage county: CLOYDE
B. ELLIS, JUDGE. Reversed.

Hubka & Hubla and B. M. Anderson, for appellant.

Baylor, Tou Velle & Healey, contra.

Heard before SIMMoONS, C. J., EBERLY, PAINE, CARTER,
MESSMORE and JOHNSEN, JJ.

PAINE, J.

This is an action for personal injuries sustained by a
guest passenger in an automobile, which it is alleged was
operated in gross and wanton negligence near Marysville,
Kansas. It is brought by the mother of the minor guest
against the administrator of the estate of the driver, who
was killed in this accident. The evidence of the plaintiff
included the offer of certain sections of the statutes of
Kansas and a number of decisions of its supreme court
which had been duly pleaded in the amended petition. When
the plaintiff rested, the defendant demurred to the evidence,
and the demurrer being sustained the trial court dismissed
the action and overruled the plaintiff’s motion for a new
trial.
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The defendant’s demurrer to the evidence was based
upon the following reasons: (1) The evidence of the plain-
tiff is insufficient to support a cause of action in favor of
the plaintiff and against the defendant; (2) the evidence
fails, as a matter of law, to establish that the defendant’s
decedent was guilty of gross and wanton negligence toward
the plaintiff; (8) the evidence is insufficient to establish
beyond a point where reasonable minds may differ that
the defendant’s decedent was guilty of gross and wanton
negligence toward the plaintiff; (4) the evidence discloses
that the defendant’s decedent, as a matter of law, was not
guilty of gross and wanton negligence toward the plaintiff;
(5) the evidence discloses beyond a point at which reason-
able minds may differ that the defendant’s decedent was
not guilty of gross and wanton negligence toward the plain-
tiff; (6) the evidence establishes that the defendant’s de-
cedent under the laws of Kansas was not guilty of gross
and wanton negligence toward the plaintiff; (7) the evi-
dence establishes that the defendant under the law is not
liable to the plaintiff; (8) the evidence discloses that the
plaintiff assumed the risk of riding with the defendant’s
decedent.

The plaintiff’s case having been dismissed on a demurrer
to the evidence, it is necessary to briefly set out the evi-
dence which was before the jury. Violet McCown, the
plaintiff, who was about 17 years of age, her cousin, Ruth
Day, who was the same age, the deceased driver of the
car, Arnold L. Schram, whose nickname was “Speck,” an
employee of Wilke’s bakery in Beatrice, and his friend,
Lewis Gaver, who had been his “buddy” and pal for about
three years, were the four parties in the Chevrolet sedan at
the time of the accident. About 8:30 p. m., June 25, 1937,
Gaver went to the bakery to meet “Speck,” and soon there-
after the two went to Beck’s poolroom, where they each
drank five bottles of regular beer in the time they remained
there. They then drove to Howe’s Barbecue, where each
drank two more bottles of beer, and Schram then drove
home to change his clothes. About 9:30 to 9:45 he returned
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with Ruth Day and Violet McCown as guests in his auto-
mobile, and picked up Lew. After driving about Beatrice
for a while, Schram said he wanted to see Jimmie Travis,
a friend who had recently opened a restaurant at Marysville,
Kansas, and leaving Beatrice at about 10:20 they drove to
Marysville at about 45 miles an hour, stopping at Wymore,
where Schram bought three more bottles of beer, which
he drank on the way to Marysville, drinking the last bottle
as he drove into Marysville.

When they reached the Travis restaurant, the proprietor
was not there, and Schram and Gaver and two friends,
Jim Winters and Art Axtell, went behind the restaurant
to drink spiked “Coke” so the girls, who were sitting in the
car, would not know it. Art Axtell testified that he opened
each bottle of “Coke” and poured it out down to about an
inch and a half from the top and filled it up with whisky,
and each one of the four men drank a bottle of this spiked
“Coke.” Shortly thereafter they started home. Before leav-
ing, the driver, Schram, disconnected the speedometer so
the girls would not see how fast he was going, as he said
he was in a hurry to get to Beatrice and finish some work
he had to do at the bakery. They started west from Marys-
ville, driving on a graveled road, rough like a washboard,
with hardly room enough for two cars to pass. The acci-
dent occurred about a half mile west and three miles north
of Marysville. Schram drove his car in the center of this
graveled road, and some of the time on the west, or wrong,
side of the road, and the evidence of some of the witnesses
was that he was driving 60 to 70 miles an hour. The plain-
tift, Violet McCown, who was sitting with Schram in the
front seat, warned him several times to slow down, but he
paid no attention to her. When she saw the lights of the
other car approaching, Violet said, “My God, Speck, watch
out.” After the collision the driver endeavored to right his
car, but failed, for the car turned completely over and
landed on the west side of the road on its wheels. In turn-
ing over, the driver was thrown under the car and killed,
and the plaintiff suffered many injuries, among which
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were five cuts on her forehead and face, leaving scars which,
it is explained, will interfere with her work as a beauty
parlor operator.

The testimony shows that immediately after the accident
the three survivors reached an agreement that they would
protect the driver and say nothing at all about his drinking,
which tends to account for a statement being signed by
Ruth Day on July 8, in which she said that she had the
feeling that Schram was driving carefully at the time of the
accident, with both hands on the wheel, and paying strict
attention to his driving, and that neither Arnold nor Lewis
had anything to drink of an alcoholic nature. She testi-
fied that the gentleman who got her to sign the statement
told her that the purpose of the statement was so that Mr.
and Mrs. Schram could get “Speck’s” life insurance, and
claimed that she did not read the statement, nor was it
read to her, but that the gentleman asked her some ques-
tions and wrote something down, and she signed it. This
statement was identified as defendant’s exhibit A, and in-
troduced as part of the cross-examination of Ruth Day.
She explained on cross-examination that out there in the
road right after the accident Lew told them that the driver
had been drinking, and the three of them agreed to say
nothing about his drinking.

The plaintiff introduced in evidence several sections of
the Kansas law relating to drinking and driving a car.
Kansas did not repeal its state prohibition law after the
Eighteenth Amendment was set aside, and section 21-2174,
Gen. St. Kan. 1935, provides that driving while under the
influence of liquor is a felony, and this section reads as fol-
lows: “Driver under influence of intoxicating liquor or
drug injuring another. That it shall be deemed a felony
for any one under the influence of intoxicating liquor, or
any exhilarating or stupefying drug, to injure another per-
son by reckless driving of a vehicle upon any public road,
highway, street, avenue, driveway or alley within the state
of Kansas.”

The guest statute of Kansas is section 8-122b, Gen. St.
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Kan. 1935, and reads as follows: “Right of guest to collect
damages from owner or operator. That no person who is
transported by the owner or operator of a motor vehicle,
as his guest, without payment for such transportation, shall
have a cause of action for damages against such owner or
operator for injury, death or damage, unless such injury,
death or damage shall have resulted from the gross and
wanton negligence of the operator of such motor vehicle.”

In a late Kansas decision, Donelan v. Wright, 148 Kan.
287, 81 Pac. (2d) 50, it is held: “The authorities will lead
us to the conclusion that to constitute wantonness so as to
permit recovery under G. S. 1935, 8-122b, the conduct must
be such as to evince a willingness that harm might result
therefrom, or as to evince a reckless unconcern that plain-
tiff might be injured.”

“The meaning of this statute has been frequently con-
sidered and expounded in motor car accident cases arising
since the enactment. The most recent of these are: Adud-
dell v. Brighton, 141 Kan. 617, 42 P. (2d) 555; Murrell v.
Junders, 141 Kan. 906, 44 P. (2d) 218; and Anderson v.
Anderson, 142 Kan. 463, 50 P. (2d) 995. In Koster v. Mat-
son, 139 Kan. 124, 30 P. (2d) 107, 110, the action was by a
guest against the driver of an automobile for injuries sus-
tained in a motor car accident in Nebraska. The pertinent
Nebraska ‘guest’ accident statute (Comp. St. Supp. Neb.
1935, sec. 39-1129) was substantially similar to our own.
It was pointed out that wantonness is essentially different
from negligence, not merely in degree but in kind of con-
duct.” Cohee v. Hutson, 143 Kan. 784, 57 Pac. (2d) 35.

The Kansas court has held: ‘“Independently of any stat-
ute it is negligence as a matter of law to drive an automo-
bile along the highway on a dark night at such speed that
it cannot be stopped within the distance that objects can
be seen ahead of it.”” Fisher v. O’Brien, 99 Kan. 621, 162
Pac. 317, L. R. A. 1917F, 610. See, also, Watson v. Travel-
ers Mutual Casualty Co., 146 Kan. 623, 73 Pac. (2d) 64.

In Nebraska, Iowa, California, and Oregon the guest
statutes specify as a distinct ground of liability the fact
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that the driver was intoxicated, but such is not the case
with the Kansas guest law. It is proper, however, for the
jury to consider evidence of intoxication in determining
whether the driver was guilty of gross and wanton negli-
gence in attempting to drive at very high speed after he
had consumed a large amount of intoxicating liquor. Hack-
bart v. Rohrig, 136 Neb. 825, 287 N. W. 665; State v. Gloyd,
148 Kan. 706, 84 Pac. (2d) 966 ; Koster v. Matson, 139 Kan.
124, 30 Pac. (2d) 107; McGrath v. Nugent, 133 Neb. 237,
274 N. W. 549,

The jury might also consider the evidence that the driver
disconnected the speedometer on the automobile to conceal
from plaintiff the excessive speed at which he intended to
drive.

The jury might also consider the evidence to the effect
that the driver of the car failed to keep proper lookout
ahead, and at the time of the collision was either driving
in the middle or to the left-hand side of a narrow road, and
that after the collision the car landed over to the left of the
main-traveled part of the road. Morris v. Erskine, 124 Neb.
754, 248 N. W. 96; Larson ». Storm, ante, p. 420, 289 N.
W. 792.

The question of gross and wanton negligence under the
guest law of Kansas is for the jury, where the evidence is
conflicting, and from which reasonable minds might draw
different conclusions.

In our opinion, the evidence of plaintiff was sufficient so
that the trial court was not justified in taking the case from
the jury and dismissing it.

REVERSED AND REMANDED.
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PEONY PARK, INC., APPELLEE, V. SECURITY INSURANCE COM-

[

PANY OF NEW HAVEN, APPELLANT.
289 N. W. 848

FiLep FEBRUARY 2, 1940. No. 30728.

Insurance. A fire insurance policy is simply a contract between
the parties, and the usual rules for the construction of contracts
apply to such policies.

Insurance policies are prepared by experts, and it is
consistent with both reason and justice that any fair doubt as
to the meaning of the words of a policy should be resolved
against the one who prepares it.

If the provisions of an insurance policy are clear and
unambiguous, then the rule of strict construction against the
insurance company does not apply.

While ordinarily insurance contracts are construed
against the company writing them, touching any provision which
is ambiguous, this is not true as concerns the location of ihe
property insured, for a policy will not be extended to cover
property not clearly within the express terms of the policy.
When a fire insurance policy covers the “contents” of a
certain dance pavilion “and additions,” it is held that a refresh-
ment stand built some 42 feet therefrom, connected therewith
only by a sidewalk and a small conduit carrying pipes for the
cooling system, which refreshment stand is covered by a separate
policy of fire insurance, is not “an addition” to the main dance
pavilion, although used in connection therewith.

The word “contents,” when applied to personal property
in a building, is a term which should ordinarily have some
definite fixed relationship to the building in which it is located,
and to be fairly for use within it, or in connection therewith.
When personal property, insured as “contents” of a
dance pavilion, is removed therefrom and transferred per-
manently to a new building, which building is covered by a
separate policy of fire insurance, such personal property is no
longer covered by a fire insurance policy upon the “contents”
of the said dance pavilion.

APPEAL from the district court for Douglas couhty:

ARTHUR C. THOMSEN, JUDGE. Reversed and dismissed,

Ramsey & Welpton, for appellant.

James E. Bednar, contra.
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Heard before Simmons, C. J., ROSE, EBERLY, PAINE,
CARTER, MESSMORE and JOHNSEN, JJ.

PAINE, J. :

Suit was brought for loss on a fire insurance policy which
covered the contents of a dance pavilion. This policy was
written June 4, 1934, and the premium was $35 for one
year from that date. The amount of the policy was $2,000.
A jury was waived, and the court found the value of the
property destroyed was $2,684.05, and entered a judgment
for the full amount of the policy, $2,000, from which the
insurance company appeals, and for reversal claims the
judgment is contrary to law and is not sustained by the evi-
dence.

The property destroyed was in an outdoor refreshment
stand, located some 42 feet from the main dance pavilion,
and connected therewith by a concrete sidewalk and small
conduit. The amusement park, of which this was a part,
was called the Royal Grove, erected at a cost of $28,000.
The main dance pavilion was 168 feet by 124 feet, a story
and a half high, with basement, and was surrounded by a
hedge. This particular insurance policy covered the “‘con-
tents” of the dance pavilion in a very broad form, the por-
tions of the paragraph relating thereto involved in this
case reading as follows:

“Contents form
“Peony Park, Incorporated

“$2000.00 On the ‘Contents’ of the premises occupied by
the assured in the one story, composition roofed, brick,
frame and steel building and basement and additions and
known as Nos. 7718V%4 Dodge Street, * * * Omaha, Nebraska.

“The word ‘Contents’ used in this contract is hereby de-
clared to include all property fixed or movable belonging to
said Assured, * * * liability being hereby specifically as-
sumed on tools, implements, awnings, signs, * * * gll of
said property being covered while contained in, on or at-
tached to the building above described and on and under
sidewalks, platforms, alleys, streets, yvards, areaways and
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in and on conveyances and railway cars on tracks and on
premises while within 100 feet of said building.”

Adolph Musil, a real estate and insurance agent, was the
broker who placed all of the insurance for Peony Park, Inc.,
and was a stockholder therein. He testified that he was at
this place at least twice every week; that he was there a
couple of days before the fire; that a policy in the “Na-
tional Liberty’”’ for $2,000 expired June 4, and as Fell &
Pinkerton discontinued representing that company they
rewrote it in the defendant Security Insurance Company.
Mr. Musil told them they wanted the ‘“Contents Form,” with
the broad coverage. He said he received a commission from
the company on this policy. Mr. Baldwin, through whom
Mr. Musil placed the insurance in suit, knew about the re-
freshment stand being erected, for on May 25 he wrote a
$500 policy on the building known as the refreshment stand.
The fact that the owners took out a distinct and separate
policy on the refreshment stand just as soon as it was com-
pleted indicates clearly that there was no thought on the
part of the owners that this new building, separated from
the main dance pavilion by a distance of 42 feet, was to
be considered, or was covered, as an “addition” to the main
dance pavilion.

An examination of exhibit No. 2, being the statement of
the fire loss, made out June 8, shows clearly that there
were no chairs nor tables which had been transferred from
the main dance pavilion temporarily, and which would
doubtless be insured, under the terms of the policy, while
out in the premises, under trees, within 100 feet of the
main pavilion, but the personal property listed in exhibit
No. 2 consisted for the most part of an electric refrigerator,
cooling tanks, beer dispensing equipment, soda fountain,
and other apparatus for dispensing beer, and soda foun-
tain equipment, the plumbing bill for installing the same
amounting to $195, and that the beer-cooling boxes, dis-
pensing cabinets, fountain cabinets, insulation, and installa-
tion, including cabinet work, cost $500. These items for
labor and material indicate definitely that this personal
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property was permanently installed as fixtures in the re-
freshment stand, which building was insured under a sepa-
rate policy; that little of this equipment, except several
small items, in value about $100, such as a coffee urn, a
cash register, toaster, and grill, could be taken into the main
dance pavilion and used there.

The defendant insurance company insists that, if there
is no uncertainty as to the meaning of an insurance con-
tract, and the same is legal and not against public policy,
it will be enforced. It further argues that the contents of
the large dance pavilion were covered while on sidewalks,
in or on conveyances, and on the premises while within 100
feet of the building, but that this does not cover such per-
sonal property when it has become the contents of a sepa-
rate frame refreshment stand, and cites in support thereof
the case of Franklin Fire Ins. Co. v. Hellerick & Son, 20
Ky. Law Rep. 1703, 49 S. W. 1066, in which it was held
that a policy which covered additions to a building would
not cover another building separate therefrom and located
20 feet away.

The defendant insurance company has also cited the case
of Leavitt v. National Fire Ins. Co., 88 Misc. 563, 151 N. Y.
Supp. 71, in which it was held that fire insurance policies
which covered the varnish and sundries contained in the
warehouse, additions, and extensions at a certain street
location did not include material in adjacent buildings.

An insurance policy is simply a contract between the
parties, and the usual rules of construction of contracts
apply to policies. If the provisions of the policy are clear
and unambiguous, the rule of strict construction against
the company does not apply. On the other hand, for many
years it has been held that insurance policies should be
very liberally construed to effect the intention of the par-
ties. It has been held that, where there are conflicting
clauses, the one which affords the most protection to the
insured will control.

Insurance policies are prepared by experts, who antici-
pate all possible complications arising in every contingency,
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and it has been held by many courts that they will adopt
that view which will sustain rather than forfeit the con-
tract of insurance. It is consistent with both reason and
justice that any fair doubt as to the meaning of the words
of a policy should be resolved against the one who prepares
it, for if the terms of a policy are capable of two mean-
ings, that is, where the true meaning is doubtful, the law
favors such construction as will protect the insured, and
not avoid the policy. See Bone v. Detroit Nat. Fire Ins. Co.,
261 Pa. St. 554, 104 Atl. 742; Tischendorf v. Lynn Mutual
Fire Ins. Co., 190 Wis. 33, 208 N. W. 917, 45 A. L. R. 856;
Queen Ins. Co. v. Patterson Drug Co., 73 Fla. 665, 74 So.
807, L. R. A. 1917D, 1091; Mutual Life Ins. Co. v. Hurni
Packing Co., 263 U. S. 167, 44 S. Ct. 90, 31 A. L. R. 102;
New Masonic Temple Ass'n v. Globe Indemnity Co., 134"
Neb. 731, 279 N. W. 475; Schultz v. John Hancock Mutual
Life Ins. Co., 134 Neb. 885, 280 N. W. 165; Davis v. Aetna
Life Ins. Co., 128 Neb. 154, 258 N. W. 58; Omar Baking
Co. v. Employers Liability Assurance Corporation, 130 Neb.
365, 264 N. W. 873 ; Marsh v. Concord Mutual Fire Ins. Co.,
71 N. H. 253, 51 Atl. 898.

There is another established rule which applies to the
case at bar, for while it is ordinarily held that insurance
contracts are construed against insurance companies touch-
ing those provisions that are ambiguous, it has been held
that this is not true as concerns the location of the prop-
erty which is destroyed, and it is the general rule that “the
policy will not be extended to property not in the terms of
the description in this respect.” See 26 C. J. 93; 6 Cooley,
Insurance (2d ed.) 4921; 4 Couch, Cyclopedia of Insurance
Law, sec. 963; Jefferson County Bank v. Insurance Co.,
251 Ky. 502, 65 S. W. (2d) 474.

In the case of Meriwether v. Pheniz Ins. Co., 137 Mo.
App. 96, 119 S. W. 535, it was held that a $2,000 fire in-
surance policy on an electric motor and connections, all
while contained in a quartz mill building, did not cover a
motor of a different size located in a powerhouse some 1,250
feet away from the quartz mill, the only connection being
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the electric wiring which transmitted power and light to
the mill.

“A policy of fire insurance which is expressly limited to
loss occasioned while the insured property is located in a
definite * * * place does not impose liability such as will
follow the property upon its being removed to and destroyed
at another and different place.” Liverpool & London &
Globe Ins. Co. v. Georgia Auto & Supply Co., 29 Ga. App.
334, 115 S. E. 138. See Druggists’ Mutual Fire Ins. Co. of
Towa v. Shaw, 170 Okla. 510, 41 Pac. (2d) 69.

The supreme court of Michigan held in the case of
Gersten v. Western Assurance Co., 265 Mich. 122, 251 N.
W. 310, that, where the facts were undisputed, the ques-
tion of whether a cottage was an outbuilding was one of
law. A summer cottage had been constructed for use apart
from the plaintiff’s dwelling-house, and was located 50
yards therefrom, and furnished with household goods and
personal effects taken in part from the main dwelling-house
and placed in this summer cottage. Upon trial, the jury
brought in a verdict that the cottage was an outbuilding
within the coverage of the policy, but the Michigan court
in reversing the judgment said that the household effects
burned were not being stored in the cottage to relieve the
dwelling-house, or as an aid to the use of it, but were placed
therein for the purpose of using the cottage apart from
the dwelling-house.

In like manner, in the case at bar the installation of the
beer and soft drinks dispensing equipment in the refresh-
ment booth was an entirely independent construction. Some
of the equipment may have been taken out of the main
dance pavilion, but when it was installed permanently in
the newly-constructed refreshment booth it would in our
opinion lose its connection with the main dance pavilion,
and would no longer be covered as part of the “‘contents”
of such pavilion. This is true because the word “contents”
is a term which should have some definite, fixed relation-
ship to the building in which it is to be used. When it is
covered as being a part of that building, it must be fairly
for use within it. .
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In our opinion, the district court was in error in enter-
ing judgment under the terms of the policy of insurance
sued upon in this case. We believe there was no coverage
under the policy, and the Judgment is hereby reversed and
the action dismissed.

REVERSED AND DISMISSED.

RUTH SPANGLER, GUARDIAN, APPELLEE, V. JERRY A. BROWN,
APPELLANT.
289 N. W. 839

FiLEp FEBRUARY 2, 1940. No. 30758.

1. Appeal. “A verdict of a jury in a law action based upon con-
flicting evidence will not be disturbed on appeal unless clearly
wrong.” Potach v. Hrauda, 132 Neb. 288, 271 N. W. 795.

9. Trial. “Where an objection is made in behalf of appellant in
respect to an instruction given by the trial court, the judgment
will not be reversed, when the instructions, considered in their
entirety, are not prejudicial to the lawful rights of appellant.”
Lowell v. Buffalo County, 123 Neb. 194, 247 N, W. 452.

APPEAL from the district court for Holt county: ROBERT
R. DICKSON, JUDGE. Affirmed.

Frederick M. Deutsch and W. J. Hammond, for appel-
lant.

J. J. Harrington and Julius D. Cronin, contra.

Heard before SIMMONS, C. J., ROSE, PAINE, CARTER,
MESSMORE and JOHNSEN, JJ.

MESSMORE, J.

Plaintiff, guardian of Walter Spangler, a minor child,
over the age of 14 years, and less than 15 years at the
time of trial, brought this action for injuries sustained by
her ward, charging defendant with negligence in operating
his automobile and striking a horse being ridden by her
ward from school on September 7, 1938, at about 4:30 p. m.
The jury returned a verdict in favor of the plaintiff in the
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sum of $2,000. Motion for a new trial was overruled. The
defendant appeals.

On the day in question Walter Spangler, living with his
brother, was riding his brother’s horse to and from school,
as was his custom. The horse was part Arabian, six or
seven years old, weighed 950 to 1,000 pounds, and of
gentle disposition. The boy would go from his brother’s
home one-fourth of a mile west on the section highway, then
turn southwest onto an angling road, until striking the
section-line to the west, and then proceed south. The school-
house was located on the southwest corner of the section.
The road to the schoolhouse was an angling road. On the
day in question the boy returned home on the same road.
After talking to a friend in the meadow, he loped the horse
until he reached a hill, and walked the horse from that
point to a gateway. The hill was between the hay meadow
and the angling road which joins the highway. The boy
proceeded down the hill to the northeast out onto the high-
way, walking his horse. After leaving the angling road
which crosses the meadow, he then went onto the highway,
which runs east and west and is 24 feet from shoulder to
shoulder. The road is sandy, has a track in the proximate
center thereof, is rough and contains some ruts. The boy
proceeded east on the right or south shoulder of the road,
walking the horse. He noticed at a distance of about three-
quarters of a mile an automobile coming toward him from
the east, traveling in or near the middle of the road on the
north side of the traveled portion of the highway. The
horse continued walking a distance of 11 to 13 feet south
of the center of the road until the car drew close, when
the horse stopped, as was its habit, to permit the car to
pass. The boy estimated the speed of the car at from 50 to
60 miles an hour. One witness testified that the defendant
stated he was going 50 miles an hour. This statement the
defendant denied, and he testified that his speed was 30 to
35 miles an hour. When the car had proceeded within a
distance of 8 or 10 feet, it struck a rut, then turned sudden-
ly in a southwesterly direction, about a 45-degree angle,
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striking the left side of the horse and picking up the horse
and rider, with the back of the horse toward the radiator,
and with the rider’s head down close to the front wheel of
the automobile, the rider holding onto the horse’s mane.
The rider and horse were carried for a distance of 105 to
115 feet, and finally were thrown into the ditch on the
north side of the road, which would be a distance of 10 to
12 feet.

The opening, sometimes called the gap and referred to as
the “trail road,” appears to be 12 to 15 steps from post to
post, the estimates of the witnesses varying on this point,
some placing the distance at as much as 45 feet. Wire has
been removed and laid back, to permit the passage of
vehicles and animals through this opening. According to
the plaintiff’s evidence, the accident occurred 150 to 225
feet east of the opening. The horse and rider were carried
on the front of the defendant’s automobile 105 to 115 feet
west. The horse in some manner was caught or thrown
onto the automobile, with its head in a forward position.
After the accident, the boy stated, he was 60 feet east of the
opening. At the time of the accident he was wearing a cap
and carrying a dinner bucket which he lost.

About 15 or 20 minutes after the accident, Walter’s sister
and brother were driving on the same highway, and as they
proceeded west the sister saw the horse lying on the north
side of the road in the ditch, with its head facing south
and its feet to the east. They started to look for Walter,
went across the road and looked to see where the horse came
out of the opening, then continued along east on the south
side of the road for quite a distance, gauging the distance
by the length of the courtroom, estimated to be 50 feet,
stating it was three or four times its length. Arriving at
this point, they found no more hoof tracks, but saw tracks
where the horse apparently stopped. The sister observed
the hoof marks along the south shoulder of the grade, ex-
tending over to the opening into the hay meadow east for
a distance of 160 to 235 feet where the hoof marks stopped.
The tracks of the automobile were fresh, came from an
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easterly direction, “splitting the track;”’ that is, as if pro-
ceeding down the road generally about the middle at a point
10 to 20 feet east of the place where the hoof marks stopped.
The tracks of the car then seemed to veer to the southwest
over to the hoof marks from a distance of 10 to 20 feet.
In this position the car tracks were going toward the south-
west; then apparently the car straightened back into the
road, and none of the car tracks appeared south of the
ditch. The sister saw Walter’s cap there, picked it up, and
further down in the ditch lay his dinner bucket, with one
bail off. She found an ornament, which will be later de-
scribed, impregnated into the left hip of the horse the
length of four or five inches. The horse was lying in the
ditech on the north side, with its head facing south and its
feet toward the east. This evidence is corroborated by the
brother, who pulled the ornament out of the horse’s left
hip. He testified it had been implanted into the hip for a
distance of about three inches. The injuries to the horse
consisted of both hind legs broken at about the height of
the bumper of the car, its left hip wounded, and the animal
had to be killed. The injuries suffered by the boy were:
The femur bone on the left leg was broken diagonally; his
left hip dislocated, and injuries to his left side, left arm
and shoulder. .

The defendant, a man 53 years old, engaged in the life
insurance and real estate business in Norfolk, and owner
of land in the vicinity of the accident, testified, in substance,
that the road in question was an average country road,
with a grade thrown up and a track down about the middle
of the road, which was sandy, with some chuckholes in it.
When the defendant’s automobile, which was a 1936 Buick
coach, weighing 3,200 to 3,300 pounds, approached within
30 to 40 feet east of the opening or gap, Walter came from
the hay meadow through the opening at a gallop in front
of the car. Defendant stated he immediately applied his
brakes, which were in good working condition, and stopped
as soon as he could, but he was unable to avoid hitting the
boy; that the bumper of his automobile struck the hind
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legs of the horse as it was going north; that the horse
naturally jumped as the car struck it, and proceeded to the
north side of the road, and as it jumped it threw the boy;
that his car came to a complete stop in about six feet after
striking the boy; that immediately after the accident the
boy was lying just north of the car; the horse was lying in
the north ditch slightly in front or west of the boy. There
is also testimony that a boy’s cap was lying four or five
feet from the horse, but was not picked up. Defendant
stated the boy said to him, in substance, that his mother
had told him not to gallop the horse through the opening
in the meadow. The boy was taken to the home of defend-
ant’s tenant, and from there to a doctor for treatment.
Other witnesses testified that the position of the horse in
the north ditch after the accident was about the center of
the distance between the two posts, constituting the open-
ing or gap.

There is claim made with reference to shrubs and a
growth of box elders, and a shelter belt planted in 1936,
about 10 rods in width, consisting mostly of cottonwoods,
along the road, as shown by the exhibits, which would
have a tendency to obscure the vision of a driver proceed-
ing west on this road and approaching the opening to the
angling road into the meadow. However, this evidence is
in direct conflict. In the event that plaintiff’s theory of the
accident is to be believed, such evidence is not material.

The evidence further shows that shortly after the acci-
dent, in the presence of two uncles, his mother and sister,
the boy made a certain written statement to the defend-
ant’s counsel, which is in evidence; and that the statement
is at variance with the testimony of the boy at the trial.
In any event, his evidence, in its entirety, is for the jury,
and they are the judges of its credibility.

The defendant first complains of error in that the verdict
and judgment are contrary to the indisputable physical
facts. In this connection, the evidence shows that the height
from the surface of the road to the top of the bumper of
the car is approximately 16 inches, the bumper extending
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out from the right and left fenders three to four inches, and
is about eight inches in front of the radiator grill. The dis-
tance from the radiator, as distinguished from the grill, out
to the bumper is 16 inches; the radiator sets back of the
grill in a radiator shell, a distance of eight inches; the
bumper extends out eight inches in front of the grill. The
grill is perpendicular.

The damage to the car after the accident consisted of
the following: The radiator grill was broken, the bumper
had been damaged, bent at a distance of one and a half
feet from its left (and south) end, shoved in, pushing holes
in the radiator ; that shoved the radiator back; the radiator
in turn was shoved back against the fan. The left front
lamp, located between the radiator and the left front fender,
was broken, and there was a slight dent in the left front
fender. The automobile would not operate under its own
power, due to damage to the radiator, causing it to leak,
making the motor too hot. The top of the radiator was 49
inches above the traveled surface; the hood was not dam-
aged. One of the lights between the radiator and shell was
damaged. The distance from the ground to the radiator is
four feet, one inch. The emblem, heretofore referred to,
is molded into part of the grill and sets back from the front
of the grill. The contention is that, before the contact with
the ornament could be had, the horse would have to hit
against the radiator shell and the grill and be shoved back-
ward.

We have detailed the pertinent facts, including the phy-
sical facts, relating to this accident. From a consideration
thereof, we cannot say that the physical facts are so con-
clusive as to bar submission of the plaintiff’s case to the
Jury. The decisions cited by the defendant under this as-
signment of error are applicable if the facts so warrant,
but such is not this case.

Defendant complains of certain instructions of the trial
court as being prejudicial. The court gave an instruction,
defining the duty of Walter Spangler in approaching and
entering upon the highway from the trail road, stating that
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his failure to abide by such duty would constitute negli-
gence. The objection is that this instruction assumes a
fact as established which is material to the case, when the
-evidence with reference thereto is in conflict; citing Howe
v. Provident Loan & Investment Co., 130 Neb. 469, 265 N.
W. 255. In the instant case, the jury, by agreement of the
parties and at the direction of the court, had the oppor-
tunity to view the premises. Such observation partakes of
the nature of evidence. They saw the road in question,
which was referred to in the instruction.

“Where an objection is made in behalf of appellant in re-
spect to an instruction given by the trial court, the judg-
ment will not be reversed, when the instructions, considered
in their entirety, are not prejudicial to the lawfil rights
of appellant.” Lowell v. Buffalo County, 123 Neb. 194, 247
N. W. 452.

We have carefully examined the instructions and conclude
that, when considered as a whole, they properly and ade-
quately state the law, and, under all the circumstances as
developed by the record, are not prejudicial. The charged
negligence of the respective parties in the instant case were
questions for the jury’s determination. See Frish v. Swift
& Co., 97 Neb. 707, 151 N. W. 165.

“A verdict of a jury in a law action based upon conflict-
ing evidence will not be disturbed on appeal unless clearly
wrong.” Potach v. Hrauda, 132 Neb. 288, 271 N. W. 795.

The judgment of the district court is right and is

AFFIRMED.

ARCHIE STEWARD, APPELLANT, V. DEUEL COUNTY, APPELLEE.
289 N. W. 877

FiLep FEBRUARY 2, 1940. No. 30837.

1. Workmer’s Compensation. The facts and circumstances in the
instant case are sufficient to determine that Deuel county was
the employer of the claimant, within the meaning of the work-
men’s compensation law of Nebraska. Comp. St. 1929, secs.
48-114; 48-115, as amended (Laws 1933, ch. 90); 48-116.
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The evidence in the instant case is insufficient to de-
termine the extent of the disability, if any, suffered by the claim-
ant due to injuries received in the course of his employment,
and, in such event, as contemplated by section 48-167, Comp. St.
Supp. 1937, the cause is remanded for the purpose of procuring
competent evidence, to permit the court to determine the extent
of disability and the award of compensation to be made to the
claimant, if any.

Where a reasonable controversy exists, as between an
alleged employer and an employee, as to the former’s liability
under the workmen’s compensation law, such employer is not
liable for penalty for waiting time, within the contemplation
of section 48-125, Comp. St. Supp. 1935, during the time the
cause is pending in the courts for final determination.

APPEAL from the district court for Deuel county: J.
LEONARD TEWELL, JUDGE. Affirmmed in part and remanded
for further proceedings.

W. I. Tillinghast, for appellant.

Dallas A. Clouse and Harry R. Ankeny, contra.

Heard before SIMMONS, C. J., ROSE, PAINE, CARTER,
MESSMORE and JOHNSEN, JJ.

MESSMORE, J.

This is a compensation case, originally tried to one judge
of the compensation court, later to the compensation court
sitting en bane¢ on rehearing.

Archie Steward, the appellant, was awarded compensa-
tion at the rate of $10 a week for 300 weeks from Septem-
ber 20, 1933, less $2,124, paid by Deuel county, and in ad-
dition thereto the sum of $6.75 a week for the remainder of
his life, on account of total permanent disability. From this
award Deuel county appealed to the district court, where
on September 5, 1939, the court entered judgment, finding
that Archie Steward was an employee of Deuel county and
entitled to compensation from the county, under the pro-
visions of the workmen’s compensation act, at the rate of
$10 a week for 300 weeks, less $2,124 which had been paid
by the county and less any sums paid since May 16, 1939.
Archie Steward cross-appealed to the district court, alleg-
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ing that the court erred in not awarding a penalty of 50
per cent. for waiting time at the rate of $5 a week for 293
weeks, in the amount of $1,465, and in not awarding needed
and necessary medical attention and hospitalization, and
in attaching costs to appellant. The district court declined
to award penalty money as prayed for. From the judgment
of the district court Archie Steward appeals, and Deuel
county is cross-appellant.

The first question for determination is whether or not
Avrchie Steward, at the time of receiving his injuries, was
an employee of Deuel county, Nebraska. Deuel county is
divided into three commissioner districts. By agreement,
each commissioner is responsible for the upkeep and im-
provement of the roads and highways in his district. In
this instance, two of the commissioners orally agreed with
the mayor of Big Springs, Nebraska, that, in the event the
village would employ and pay a foreman, the county would
pay for the labor incident to some work to be done with
reference to a highway. Dick Brown was recommended as
foreman by the commissioner of the district which includes
Big Springs. The foreman was to have charge of, direct
and oversee, and employ such help as he might require.
The work consisted of removing dirt which apparently was
within the incorporated limits of Big Springs, to haul the
dirt northeast of the village to fill in a low grade, to raise
the grade on a highway running south out of the village
and maintained by the county up to the village, and to fill
in the highway out to the end of a bridge which crossed
the South Platte river.

Archie Steward met Dick Brown on the street; Brown
told him of the job and employed him at the rate of $2.50 a
day for six days a week. While there is evidence that the
needy were to be employed, in so far as Steward was con-
cerned he was not employed for such reason. Steward was
to shovel dirt into a wagon. He started work on September
19, 1933, and in the evening of the second day, while stand-
ing between the dirt bank and a wagon he was helping to
load, he suffered an injury as the result of a cave-in which

e~
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buried him. He was subsequently removed to a doctor’s
office. Steward testified that at the time the county com-
missioner representing the district, in the absence of the
foreman, directed the men to clean out the dirt. This evi-
dence is in conflict, but the fact that the commissioner, who
lived in close proximity, watched the progress of the work
is not denied. It is noted by the record that the right to
discharge workmen was not granted to or exercised by the
foreman. He accepted suggestions from the commissioner
as to who should be employed, where the parties were re-
quired to furnish teams. The rate of pay was evidently
fixed by the county, and the workmen were paid from coun-
ty funds, notably from the bridge and road-dragging fund.
The record is void of any official action taken by the board
of trustees of the village or by the county commissioners
with reference to the oral agreement, and no contractual
relation between the village and the county existed suffi-
cient to create liability of one to the other, to compel en-
forcement of the agreement.

Subsequent to the injuries received by Steward, he en-
tered into an agreement with Deuel county, under which
he was paid the sum of $2,124 for hospitalization and medi-
cine. This agreement was never approved, as provided by
law, is unenforceable and void. However, it is evidence
which gives a strong inference that the county stood in the
relation of an employer to Steward. The following sec-
tions of the workmen’s compensation law govern:

Section 48-114, Comp. St. 1929, in describing an em-
ployer, includes the state and every governmental agency
created by it. Section 48-115, Comp. St. 1929, as amended
(Laws 1933, ch. 90), using the terms “employee” and
“workman” interchangeably, includes ‘“every person in the
service of the state or of any governmental agency created
by it, under any appointment or contract of hire, express
or implied, oral or written.” Section 48-116, Comp. St. 1929,
in construing the word “employer,” provides: “Any per-
son, firm or corporation creating or carrying into operation
any scheme, artifice or device to enable him, them or it to
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execute work without being responsible to the workmen for
the provisions of this article, shall be included in the term
‘employer’ * * * and be subject to all the provisions of this
article.”

The court was not in error in finding that Steward was
an employee of Deuel county.

The second question for our determination is whether or
not the appellant received injuries that totally and perma-
nently disabled him; whether solely because of such in-
juries he is unable to perform and obtain any substantial
amount of labor, either in his particular line of work, or
any other for which he would be fitted except for the in-
jury, within the meaning of the workmen’s compensation
law. Wingate v. Evans Model Laundry, 123 Neb. 844, 244
N. W. 635; Flesch v. Phillips Petroleum Co., 124 Neb. 1,
244 N. W. 925.

A careful reading of the medical testimony discloses the
following: Dr. C. H. Smith, a resident of Big Springs
since 1907, practicing medicine in that community since
1916, had been acquainted with Archie Steward since 1907.
On September 20, 1933, he treated Steward professionally
at his office at 6 o’clock in the evening. Steward at that
time had a broken pelvis, was bruised and crushed other-
wise. He was taken to the Redfield and Dent Hospital at
North Platte. After returning from the hospital Steward
was given electric treatments, physiotherapy, by Doctor
Smith, “to get that joint so he could move it.” Steward at
that time was physically able to do only very light work.
He required medicines which were furnished to relieve
pain and, from a knowledge of Steward’s condition, the
doctor testified that he would not be able to do normal phys-
ical labor again; that Steward developed neuritis as the
result of the accident.

Steward testified that he had worked in a café in Colo-
rado for a month or two; that he drove a car; further, that
since the time of his injury he was not able to do work that
he had ordinarily done; that his work consisted mostly of
farming and manual labor, and that his health previous to
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the accident was good; also that he was not educated to do
light work ; that he was, at this time, able to walk and get
around.

The foregoing evidence is substantially all the compe-
tent evidence with reference to the disability suffered by
Steward. The trial court made a finding that such evidence
was wholly insufficient to sustain the finding of the compen-
sation court, to the effect that the appellant suffered total
and permanent disability from such injuries; further, that
such evidence does not show Steward to have suffered total
disability for a period of 300 weeks, but fails to show what
portion of 300 weeks such disability was only partial, and
that he now suffers only partial disability, if any, from
such injuries. The court then proceeded to fix the disability
as provided for by subdivision 2, sec. 48-121, Comp. St.
1929, finding that the appellant’s wages were at the rate
of $15 a week, and that 66 2/3 per centum thereof should
be paid him, or the amount of $10 a week for 300 weeks;
determined that even though the agreement made by the
appellant and Deuel county was nonenforceable and void
Deuel county had paid the sum of $2,124, which should be
deducted from the amount found due on the basis herein-
before stated, and the balance to be paid in a lump sum.

The evidence is insufficient to disclose to this court the
degree of disability suffered by Steward by virtue of his
injuries, or enable the court to intelligently determine the
amount of compensation due him. We have determined that
any amount paid by the county, as stated in the judgment
of the trial court, should be deducted from any compensa-
tion which should be finally awarded Steward.

Section 48-167, Comp. St. Supp. 1937, provides, in sub-
stance, that the Nebraska workmen’s compensation court
may make rules to carry out the intent and purpose of the
act and laws amendatory thereof, with the exception of
such as are committed to the courts of appellate jurisdic-
tion. The act provides that the compensation court, or any
judge thereof, or any appellate court may, upon the motion
-of either party, or on its own motion, require the produc-



522 NEBRASKA REPORTS [VoL. 137

Martindale v. Panter

tion of medical reports, X-rays, or, in fact, all matter that
may be necessary in the determination of the rights of
either party in any matter pending before any appellate
court.

The penalty award which Steward seeks in his cross-
appeal, as provided for in section 48-125, Comp. St. Supp.
1935, is not allowable. A reasonable controversy exists be-
tween Duel county and Steward as to the county’s liability
under the workmen’s compensation act. Under such cir-
cumstances, the county is not liable for penalty for waiting
time during the time the cause is pending in the courts for
final determination. Claus v. DeVere, 120 Neb. 812, 235 N.
W. 450; Wilson v. Brown-McDonald Co., 134 Neb. 211, 278
N. W. 254.

The cause is remanded to the district court in order that
evidence may be obtained, showing the extent of disability,
if any, suffered by the appellant by virtue of the injuries
received in the course of his employment.

AFFIRMED IN PART AND REMANDED FOR
FURTHER PROCEEDINGS.

LAURA H., MARTINDALE ET AL., APPELLANTS, V. SAMUEL G.
PANTER ET AL., APPELLEES,
289 N. W. 869

FILED FEBRUARY 2, 1940, No. 30670.

1. Pleading. “The failure to demur or the subsequent filing of an
answer does not waive the right to object to a petition on the
ground that it does not state facts sufficient to constitute a cause
of action.” Sallander v. Prairie Life Ins. Co., 112 Neb. 629, 200
N. W. 344.

9. Contracts. In a transaction between a father and his adult chil-
dren, they may deal with each other in reference to the property
of either as with strangers and no confidential or fiduciary re-
lationship will be presumed to exist between them as a result
thereof.

3. Judgment: VACATION. In an action to vacate or modify a judg-
ment or decree on the ground that it was obtained by fraud, the





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































