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Zelen v. Domestic Industries

HYMEN ZELEN, APPELLANT, V. DOMESTIC INDUSTRIES, INC.,
APPELLEE.
282 N. W. 387

F1LED NOVEMBER 10, 1938. No. 30391,

1. Evidence. The rule that parol evidence is admissible to prove
that contemporaneously with, or preliminary to, the execution of
a written contract the parties entered into a distinct oral agree-
ment as a condition on which the performance of the written
contract is to depend does not apply where the -written contract
is unambiguous and complete in itself, and expresses a con-
tractual consideration.

2. Contracts. When the plaintiff has breached his contract with
the defendant, the defendant may cancel the contract and treat
it as void without subjecting himself to liability for damages.

A contract for the sale of goods must obligate the seller

to deliver, and the buyer to accept, a definite quantity of the

goods, or the contract is lacking in mutuality and therefore void.

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. Affirmed.

Mockett & Finkelstein, for appellant.

Stewart, Stewart & Whitworth, contra.

Heard before ROSE, C. J., EBERLY, CARTER and MESSMORE,
JdJ.

CARTER, J.

This is an action for damages for an alleged breach of
contract entered into on March 1, 1932, between the plain-
tiff, Hymen Zelen, doing business under the trade-name of
Western Electric Supply Company, and the defendant, Do-
mestic Industries, Inc., a nonresident manufacturing cor-
poration. At the close of plaintiff’s evidence, the trial court
directed a verdict in favor of the defendant and plaintiff
appeals,

This is the second appearance of this case in this court,
the former opinion appearing in 131 Neb. 123, 267 N. W.
352.

Under the terms of the contract entered into by the par-
ties, the Western Electric Supply Company agreed to act
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as the sole distributor of Buckeye electric refrigerators
within the state of Nebraska, the defendant being the manu-
facturer thereof. Plaintiff further agreed to purchase 1,000
refrigerators at the price fixed by the contract for delivery
in monthly quantities of not less than 100 from March to
October of 1932, the terms of sale being sight draft with
bill of lading attached, f. o. b. Columbus, Ohio.

On March 12, 1932, defendant shipped one car-load of
refrigerators and forwarded a sight draft with the original
bill of lading attached to the First National Bank of Lin-
coln for collection. Plaintiff refused to honor the sight draft,
claiming that an oral agreement had been made previous to
the signing of the written contract to the effect that plain-
tiff was not to be held to the quantity of refrigerators set
out in the contract and that any refrigerators shipped were
to be on open account and not by sight draft with bill of
lading attached. After considerable correspondence, defend-
ant waived the provision of the contract requiring plaintift
to honor the sight draft and released the car-load of re-
frigerators to the Union Terminal Warehouse Company, to
be held by it subject to the order of the Western Electric
Supply Company upon payment of the contract price of the
refrigerators as they were removed from the warehouse.

On April 8, 1932, plaintiff ordered a second car of re-
frigerators and asked that they be shipped to the Union
Terminal Warehouse Company, the same as before. Defend-
ant again waived the terms of payment provided in the
contract and shipped the refrigerators to the Union Ter-
minal Warehouse Company. Plaintiff did not order any
more refrigerators and on June 14, 1932, defendant canceled
its contract with the plaintiff because of plaintiff’s failure to
take refrigerators in accordance with the quota contained
in the contract.

Plaintiff contends that the court erred in sustaining ob-
jections to oral conversations had between the plaintiff and
the agents and officers of the defendant company, which
purported to show the inducements held out to plaintiff to
obtain his signature to the contract. A reformation of the
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contract was not sought. Fraud in obtaining the contract
was not pleaded. The contract was completed and unam-
biguous. The applicable rule is that parol evidence of prior
or contemporaneous agreements is not admissible to vary
or contradict the terms of a complete and unambiguous
written contract. Weidenfeld v. Olson, 132 Neb. 303, 271
N. W. 806. The trial court was correct in its ruling on this
point.

The evidence discloses an express waiver by the defend-
ant of the terins of sale of the first two car-loads of re-
frigerators shipped. The plaintiff ordered and received 75
refrigerators from defendant during March, 1932, his con-
tract requiring him to take and pay for 100. The second
car-load was shipped in April and contained 75 refrigera-
tors, plaintiff’s contract requiring him to take 150 during
that month. Plaintiff failed to take any refrigerators in
May, his contract requiring him to take 200 during that
month. No refrigerators were ordered prior to June 14,
1932, the date of the cancelation of the contract by defend-
ant. We have searched the record and have been unable
to find any evidence of a waiver of the amount of refrigera-
tors to be delivered under the contract. The contract itself
provides: “You may cancel any monthly schedule or the
entire order, however, this is only cancelable by your giving
us thirty days notice before shipment is to be made. In the
event that such -cancelations are made, we have the privi-
lege at our option to eliminate the exclusive arrangements
in this territory or cancel the entire arrangements with
your company.” No notice was ever given in accordance
with the above provision. If the notice had been given, de-
fendant could, at its option, cancel the contract. Can it be
said that the failure to give the notice can place the plaintiff
in any better position? We think not. The contract by its
terms makes the delivery and acceptance of the refrigerators
according to the quota accompanying the contract an ex-
press obligation on the part of the plaintiff. Clearly plaintiff
breached his contract in failing to receive and pay for the
number of refrigerators called for in the contract. The
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defendant therefore was acting within its legal rights when
it canceled the contract.

But even if the contention of plaintiff was true that the
agreement had been modified so as to eliminate the num-
ber of refrigerators to be purchased, still plaintiff could not
recover, the applicable rule being: Where defendant agrees
to supply plaintiff with certain merchandise to the extent
that plaintiff may require, but plaintiff did not obligate
himself to purchase any of such merchandise, the transac-
tion between the parties does not constitute an enforceable
contract, it being analogous to an option without considera-
tion and it could be rescinded at any time. Gross v. Stamp-
ler, 1656 N. Y. Supp. 214; McAllister Lumber & Supply Co.
v. Eldora Resort & Power Co., 51 Colo. 91, 116 Pac. 1038;
George W. Jennings, Inc., v. Hirsch Rolling Mill Co., 242
S. W. (Mo. App.) 1003.

We necessarily conclude that the trial court was right in
directing a verdict for the defendant. The judgment is

AFFIRMED.

MARY HALEY, APPELLEE, V. WILLIAM C. DEER, APPELLANT.
282 N. W. 389

FiLep NovEMBER 18, 1938. No. 30415.

1. Negligence. The law places those who come upon the premises
of another in three classes: Briefly defined, invitees are those
who are expressly or impliedly invited, as a customer to a storey
licensees are persons whose presence is not invited, but tolerated;
trespassers are persons who are neither suffered nor invited to
enter.

The duty of the owner toward an invitee is to exercise
reasonable care to keep the premises in a safe condition, but a
licensee takes the premises as he finds them, for the only duty
of the occupier to a licensee is to give notice of traps or con-
cealed dangers.

A person going into a store to use a pay telephone
maintained for the use of its customers is an invitee.

If one goes into a store to use a pay telephone, and
while there uses toilet facilities provided for its customers, and




460 NEBRASKA REPORTS [VoL. 135
Haley v. Deer

while returning from the toilet falls through an unguarded and
unlighted trap-door opening to the basement, reasonable damages
for her injuries may be recovered.
APPEAL from the district court for Lancaster county:
ELLwoop B. CHAPPELL, JUDGE. Affirmed.

Fred C. Foster, for appellant.
Allen, Requartte & Wood and James L. Brown, contra.

Heard before ROSE, C. J., EBERLY, DAY, PAINE, CARTER
and MESSMORE, JJ.

PAINE, J.

This is an action for personal injuries sustained by plain-
tiff by a fall into the basement at the Gold Dust Tavern,
located at the corner of Ninth and O streets in Lincoln,
Nebraska. At the close of plaintiff’s evidence defendant
moved the court to direct a verdict in his favor, thereupon
the plaintiff also moved for a directed verdict. After ar-
gument the trial court discharged the jury and entered a
judgment in favor of the plaintiff and against the defend-
ant, William C. Deer, for $2,400 and costs. Defendant ap-
peals.

The plaintiff is a widow, aged 64 years at the time of the
trial. On March 7, 1936, she was in the Gold Dust Tavern,
in which meals are served and drinks furnished, for about
three-quarters of an hour between 3 and 4 o’clock, with
her sister-in-law and niece, during which time the plaintiff
had a lunch and a glass of beer, this being a family tavern,
patronized by many older townspeople. She wanted to use
a pay telephone that was there, and the young man showed
her how to drop the nickel in and use the telephone. While
she was there in the afternoon she saw other women, who
were customers there, go back to the ladies’ toilet, indicated
by a sign on the wall.

After leaving the Gold Dust Tavern, she shopped awhile
and then went to Gold’s store to buy a dress for her grand-
daughter, then decided to look further before purchasing,
and started down te the Golden Eagle store. However, she
decided to telephone to a relative first to come for her, as it
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was about 6 o’clock in the evening, and went on to the Gold
Dust Tavern for that purpose. The defendant, Deer, gets
25 per cent. of the excess tolls above $5.50 a month from
this pay telephone in his tavern. Plaintiff decided, when
in the tavern, to use the facilities of the ladies’ toilet in the
back part of the room. She went back through a short,
narrow hallway, as directed by a large sign on the wall,
which said, “Ladies’ Toilet.” Coming out of this toilet, it
was quite dark, as the light in the passageway had not
been turned on. She missed the turn to go north to the
main front room, and, going straight ahead for a few steps
as she came out of the door of the ladies’ toilet, she fell
through an opening in the floor which led to the basement.
She recovered consciousness at the St. Elizabeth Hospital,
where she remained for some three weeks. Her back and
whole right side were injured, but the most serious injury
was to the right side of her head, beginning about in the
temple and tearing her ear, requiring many stitches, and
after long surgical treatment a part of the ear was saved.

The defendant relies upon the following errors for re-
versal : That the judgment is not supported by the evidence,
and is contrary to the evidence and the law; admission of
evidence over the objection of the defendant, and for ex-
cessive damages appearing to have been given under the
influence of passion or prejudice.

The principal argument of the defendant is that plaintiff
entered the defendant’s place of business solely for her own
convenience or benefit, and was a bare licensee, and the de-
fendant owed her no duty except to refrain from wilfully
or wantonly inflicting injury upon her, and cites several
cases in support of this contention.

In one of these cases, the customer left the store because
she was not waited upon promptly, and it was held that
she was negligent in not looking where she was walking,
and a verdict in favor of the defendant was affirmed in
Mullen v. Sensenbrenner Mercantile Co., 260 S. W. (Mo.)
982, 33 A. L. R. 176. This case is followed in the A. L. R.
by a long annotation, with citations from federal and state
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courts, in which is cited the case of Broadston v. Beddeo
Clothing Co., 104 Neb. 604, 178 N. W. 190, in which it was
held that a proprietor is only bound to exercise reasonable
care and prudence to keep the premises to which the public
is invited safe for that purpose, and the fact that the custo-
mer falls upon a stairway does not in itself raise any pre-
sumption of negligence.

The defendant also relies upon the case of Wright v.
Salvation Army, 125 Neb. 216, 249 N. W. 549, in which it
was held that one who walks into an open elevator shaft
without looking to see whether the elevator has been moved
is guilty of gross contributory negligence and cannot re-
cover. But in this case he had been there upon many occa-
sions for the purpose of buying rags. He was in a part of
the building which was not open to the public. There were
warning signs, marked “Danger” and “Elevator.” He does
not claim that he had ever been given permission to cross
the elevator to go to the rag room, and our court stated
definitely that the injury in this case occurred when the
plaintiff exceeded his invitation and attempted to go where
he had no permission to go.

We are also cited by the defendant to the case of Krunto-
rad v. Chicago, R. I. & P. R. Co., 111 Neb. 753, 197 N. W.
611, in which upon motion the case was taken from the
jury and a judgment directed for the defendant. Plaintiff
was descending a stairway erected on an embankment by
the defendant company, and one of the steps gave way and
plaintiff was injured. It was held by this court that the
defendant was under no legal obligation to keep the stair-
way in a safe condition, for, while a license was implied to
use the same, it was for the convenience and benefit of the
person using it, with no common interest or mutual ad-
vantage, and therefore the plaintiff was a bare licensee.

In Wall v. F. W. Woolworth Co., 209 Ky. 258, 272 S. W.
730, a customer, in assisting a clerk to untangle a clothes-
line, stepped around the counter and through a small swing-
ing gate, where she fell down a stairway, inflicting injuries.
The customer, therefore, was not within the area of the
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store set apart for the use of customers. The court said
the customer was at that time either a trespasser or a
licensee. Verdict for defendant affirmed.

Defendant relies upon the case of Herzog v. Hemphill,
7 Cal. App. 116, 93 Pac. 899, in which case the plaintiff’s
intestate came to his death while showing another through
a dark hallway from a tamale stand to a urinal which was
not for the use of the patrons of the tamale stand. Held, the
deceased was a mere licensee.

The defendant’s cases support the contention that, where
one solely for his personal pleasure, convenience, or benefit
enters upon the premises of another, with his consent but
without an invitation, express or implied, he is a bare
licensee, and the occupier of the premises owes no duty
to him save to refrain from wilfully or wantonly inflicting
injury upon him.

In Collins v. Sprague’s Benson Pharmacy, 124 Neb. 210,
245 N. W. 602, the customer asked to use toilet facilities
which were there solely for the convenience of the em-
ployees, and not for customers. But in the case at bar, we
believe that the plaintiff was more than a mere licensee.

The law places those who come upon the premises of
another in three classes: Invitees are those who are ex-
pressly or impliedly invited, as a customer to a store; li-
censees are persons whose presence is not invited, but
tolerated ; trespassers are persons who are neither suffered
nor invited to enter. The duty of the owner toward an
invitee is to exercise reasonable care to keep the premises
in a safe condition, but licensees take the premises as they
find them, the only duty of the occupier being to give notice
of traps or concealed dangers. Toward trespassers the
occupier need only refrain from wilful or wanton injury
as modified by the “attractive nuisance” line of cases. See
20 R. C. L. 69, sec. 60.

We will now examine cases closely in point with the
case at bar. In Dowling v. MacLean Drug Co., 248 Tll. App.
270, the plaintiff was an invitee upon the premises of the
defendant in its drug store, having gone there for the pur-
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pose of using a public pay telephone. She fell over the base
of a weighing machine which was on the floor, and sus-
tained an injury. While she saw the scale, which was
obvious to her, she did not see nor anticipate that the base
of it protruded into the aisle. It was not failure to exercise
due care on her part to assume that there was no obstruction
in her path. She was walking along the passageway, upon
which patrons in the store were invited to walk on their
way to the telephone booths. The law does not charge one
with anticipating dangerous and negligent conditions, but
he may asswme that others have done their duty to give
proper worning of hidden dangers. The second syllabus
in this case is: “A person going into a drug store to tele-
phone from a booth maintained by the proprietor is an
invitee.”

In Main v. Lehman, 294 Mo. 579, 243 S. W. 91, the toilet
in defendant’s store was allowed to be used by his custo-
mers as well as his employees, and plaintiff, a customer,
asked an employee where the customers’ toilet was, and was
told it was on the third floor and how to reach it, and it
was held that plaintiff was not a mere licensee, but an
invitee.

In MacDonough v. F. W. Woolworth Co., 91 N. J. Law,
677, 103 Atl. 74, the plaintiff entered a store with a vague
purpose of buying something if she saw anything that took
her fancy. There was a book-rack, of five shelves about
four feet long, filled with books, the sign above saying that
any book could be bought for ten cents. There was a dim
electric light six inches above the bookcase, and in order to
read the titles it was necessary to enter the passageway,
from which she fell down a stairway, which she did not see.
The gate to the stairway was tied open with a string.
Judgment for plaintiff affirmed.

Our court has said: “Storekeeper who places racks of
merchandise about a railing around a stairway to basement
s0 as to obstruct the view of customers is negligent.” Rogers
v. Penney Co., 127 Neb. 885, 257 N. W. 252.

In Gibeson v. Skidmore, 99 N. J. Law, 131, 122 Atl. 747,
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an assistant to the librarian hung her coat and hat upon
hooks in an adjoining storeroom rented from the library,
the hooks being above a trap-door. When she went to get
them, the owner of the property had without her knowledge
raised the trap-door and left it open, and she fell through
such opening, sustaining injury. A judgment for the de-
fendant was reversed, and it was held that an owner of
premises who, by express or implied invitation, induces
persons to make use of the premises is under a duty to
exercise ordinary care to render such premises reasonably
safe for such purpose. See, also, Glenn v. Grant Co., 129
Neb. 173, 260 N. W. 811.

If one goes into the store of another to use a pay fele-
phone, and while there uses the toilet facilities provided for
customers, she has the rights of an invitee, and the owner
is liable if he leaves an unguarded, unlighted opening into
the cellar which would ordinarily be closed by a trap-door,
and the danger of which opening is well known to the
owner but not to the invitee. A case somewhat in point is
that of Glaser v. Rothschild, 221 Mo. 180, 120 S. W. 1, 22
L. R. A. n. s. 1045.

A customer of a place of business retains the status of
an invitee while going to or returning from a toilet main-
tained for the use of customers.

It is not necessary to cite additional cases, for hundreds
of them may be found in the annotations in 33 A. L. R. 181,
43 A. L. R. 866, 46 A. L. R. 1111, 58 A. L. R. 136, and more
than 50 pages of the later cases appear in the excellent
annotation, 100 A. L. R. 710, where many exactly in point
may be found.

We find no prejudicial errors in the admission of evi-
dence over the objections of the defendant. The plaintiff,
in the loss of nearly all of an ear, and other facial injuries,
will be disfigured for life, and the other injuries she suf-
fered were serious. The trial judge, who saw the plaintiff
and listened to the testimony, fixed her recovery at $2,400.
This judgment does not seem to the court to be excessive,
and the same is hereby

AFFIRMED.
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HARRY KUWITZKY, APPELLANT, V. JOSEPH O’GRADY, WARDEN
OF STATE PENITENTIARY, APPELLEE.
282 N. W. 396

FI1LED NOVEMBER 18, 1938. No. 30487.

1. Habeas Corpus. The application for a writ of habeas corpus is
the proper procedure to review the sentence under count two
of the information, the sentence under count one having been
served in full.

2. Criminal Law. The habitual eriminal provision (Comp. St. 1929,
see. 29-2217) does not set out a distinet crime, but provides
that the repetition of criminal conduct aggravates the guilt and
justifies heavier penalties.

. Habitual criminality is a state, not a crime, and war-
rants greater punishment because of past conduct.

4. Habeas Corpus. Appellant, being unlawfully imprisoned, with-
out due process of law, is entitled to his release and discharge.

APPEAL from the district court for Lancaster county:
ELLwoop B. CHAPPELL, JUDGE. Reversed.

Robert A. Nelson and Palmer McGrew, for appellant.

Richard C. Hunter, Attorney General, and Bert L. Over-
cash, contra.

Heard before ROSE, C. J., EBERLY, DAY, PAINE, CARTER
and MESSMORE, JJ.

PAINE, J,

Application by Harry Kuwitzky for a writ of habeas
corpus, alleging that his sentence for ten years to the state
penitentiary, under the second count of an information
charging him with being an habitual criminal, is null and
void, for which reason he prays to be discharged and re-
stored to his liberty. A hearing was had in the district
court, evidence produced and case argued and submitted
to the court, and writ of habeas corpus denied and appli-
cation dismissed. Appellant’s motion for new trial was
overruled.

There is no dispute as to the facts in this case. On May
29, 1934, the county attorney of Otoe county filed an in-
formation against the appellant herein for burglary of a
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storehouse in Otoe county on March 19, 1934. In the second
count of the information the county attorney charged that
on October 8, 1918, the appellant was convicted of the crime
of car stealing in Otoe county and sentenced to a term of
not less than one year nor more than seven years, and that
on June 7, 1920, the appellant was convicted of the erime
of burglary in Otoe county and sentenced to the penitentiary
for not less than one year nor more than ten years; that on
October 20, 1924, appellant was convicted of the crime of
burglary in Otoe county and sentenced to the penitentiary
for a term of not less than three years nor more than ten
years; that on July 8, 1931, the appellant was convicted of
the crime of burglary in Otoe county and was sentenced to
the penitentiary for a term of three years, and that by
reason thereof the said Harry Kuwitzky, appellant, is
an habitual criminal, contrary to the form of the statutes
in such cases made and provided and against the peace and
dignity of the state of Nebraska ; that on the same day the
information was filed the appellant was taken before Dis-
trict Judge Livingston, waived time to plead, was duly
arraigned, and entered a plea of guilty to each count in
said information. He was thereupon sentenced to serve a
term of five years in the state penitentiary (he being a
second offender) on the first count of said information,
and in addition, upon his plea of guilty to the second count,
he was sentenced to serve a term of ten years in the state
penitentiary, and it was further ordered that these sen-
tences run concurrently. It is further set out that the next
day, to wit, May 30, 1934, the appellant was delivered by
the sheriff of Otoe county to the warden of the state peniten-
tiary at Lincoln, Nebraska.

It was stipulated by the parties that the appellant has
served his first sentence of five years given under the first
count of the information, and that upon the day of the
hearing, to wit, May 14, 1938, he has also served two months
and 16 days of the sentence given under the second count
of the information, and that he is now being held and de-
tained in the penitentiary under the sentence given under
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his plea of guilty to the second count of the information.

The sole and only question presented to this court for
determination is whether or not his detention in the peni-
tentiary at this time is lawful.

The application for the writ of habeas corpus may not
be brought until a legal sentence has been served. In 7e
Schwartz, 1 Cal. App. (2d) 401, 36 Pac. (2d) 445; In re
Miller, 133 Cal. App. 228, 23 Pac. (2d) 1034.

No complaint is made but that the crime of burglary was
properly set out in the first count, and upon his plea of
guilty thereof his sentence of five years to the penitentiary
was proper, and his term of service under that sentence
by reason of his good behavior has now terminated.

The application for a writ of habeas corpus is now the
proper procedure for the review of the judgment in the
case at bar, under sections 29-2301 to 29-2316, Comp. St.
1929. In re Resler, 115 Neb. 335, 212 N. W. 765.

Each separate count of an information charges the de-
fendant with a separate and distinct crime, and he may be
acquitted on a count charging one crime and convicted on
a count charging another crime. George v. State, 59 Neb.
163, 80 N. W. 486; 14 R. C. L. 196, sec. 41.

We will now consider the second count of the informa-
tion, which was based upon section 29-2217, Comp. St.
1929, reading in part as follows: “Whoever has been twice
convicted of crime, sentenced and committed to prison, in
this or any other state, or by the United States, or once in
this state and once at least in any other state, or by the
United States, for terms of not less than one year each,
shall upon conviction of a felony committed in this state
after the taking effect of this act, be deemed to be an
habitual criminal, and shall be punished by imprisonment
in the penitentiary for a term of not less than ten years,
provided that no greater punishment is otherwise provided
by statute, in which case the law creating the greater
punishment shall govern.”

Mr. Justice Hughes, in rendering the opinion in Greham
v. State of West Virginia, 224 U. S. 616, said: “The pro-
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priety of inflicting severer punishment upon old offenders
has long been recognized in this country and in England.
They are not punished the second time for the earlier of-
fense, but the repetition of criminal conduct aggravates
their guilt and justifies heavier penalties when they are
again convicted. Statutes providing for such increased
punishment were enacted in Virginia and New York as
early as 1796, and in Massachusetts in 1804; and there
have been numerous acts of similar import in many states.
This legislation has uniformly been sustained in the state
courts. Ross’s Case, 2 Pick. (Mass.) 165, 170; Plumbly v.
Commonwealth, 2 Met. (Mass.) 413, 415.”

The Penal Code of Montana provides that ten years may
be given to an habitual offender. In the case of State v.
Connors, 27 Mont. 227, 70 Pac. 715, that court considered
a sentence of five years for assault and five years for prior
conviction of a felony, making the full term ten years.
Upon this sentence being brought to the supreme court,
that court found that the trial court manifestly intended to
sentence the defendant for a term of ten years for assault
in the second degree. However, in the case at bar no such
question can arise, for the sentence was definitely to ten
years upon count two of the information.

When the same question arose in Oklahoma, the court
said: “Allegation of previous conviction is not a distinct
charge of crime, but is necessary to bring the case within
the statute, and goes to the punishment only.” Kz parte
Wray, 61 Okla. Cr. 162, 66 Pac. (2d) 965. ‘“Judgment of
conviction for ‘habitual eriminal’ under information charg-
ing petit larceny as a second offense after prior conviction
held void, entitling accused to habeas corpus, since there
was no such offense as ‘habitual criminal’” FEz parte
Wray, 66 Pac. (2d) 965 (61 Okla. Cr. 162).

An habitual criminal statute is sound in principle and
sustained by reason. The legislature may well enact such
a law to permit law enforcement officers to take into con-
sideration the persistence of an offender in his criminal
course. That the defendant has been guilty of a second
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felony does not make him guilty of an offense for which he
may be separately sentenced, but, upon proof that the
habitual criminal statute applies to his case, he may have
his punishment for the last felony of which he has been
convicted increased as provided by law. 8 R. C. L. 271,
secs. 284, 285; Mundon v. State, 196 Wis. 469, 220 N, W.
650 ; State v. Zywicki, 175 Minn. 508, 221 N. W. 900. Our
Nebraska court has said: “Where, under a prosecution for
felony, the state seeks to have the accused punished as an
habitual criminal under section 10177, Comp. St. 1922, it
is proper to allege in the information and prove upon the
trial that the accused has been previously convicted as
provided in said section.” Taylor v. State, 114 Neb. 257,
207 N. W. 207. See, also, Booth v. State, 122 Neb. 544, 240
N. W. 753.

Provisions for increasing the punishment for habitual
criminals are found in the laws of nearly every state. In
a few states the law may be so phrased as to require the
filing of a supplemental information to present an issue of
fact to be determined by a jury, first, as to the identity of
the defendant, and, second, as to his former conviction and
the execution of the sentence. In other states it presents a
question of fact for the purpose of increasing the length
of the sentence which may be imposed upon conviction of
the felony. The two annotations, of great length, found
in 58 A. I.. R. 20 and 82 A. L. R. 345, give an exhaustive
discussion of the various phases of the question, with cita-
tions from the various states.

The federal courts have often been called upon to pass
upon these laws when applications have been made for
writs of habeas corpus.

In a recent case from the circuit court of appeals for the
seventh circuit, the court used this language: “Habitual
criminality is a state, not a crime. * * * Habitual criminal
statutes, such as that of Indiana, do not create or define a
new or independent crime, but they prescribe circumstances
wherein one found guilty of a specific crime may be more
severely penalized because of his previous criminalities as
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they are alleged and found. This was definitely decided in
Barr v. State, 205 Ind. 481, 187 N. E. 259. In McDonald v.
Massachusetts, 180 U. S. 311, 21 Sup. Ct. Rep. 389, 390, 45
L. Ed. 542, the court, in considering a statute imposing
greater punishment because of prior convictions for crimes,
said: ‘The allegation of previous convictions is not a dis-
tinct charge of crimes, but is necessary to bring the case
within the statute, and goes to the punishment only.”
Goodman v. Kunkle, 72 Fed. (2d) 334.

Let us examine our statute. We find that chapter 28,
Comp. St. 1929, is entitled, “Crimes and Punishments.” In
it we find 56 pages setting out at length all crimes, be-
ginning with “homicide” and ending with “stealing a ride
on a train.” The section on “habitual eriminal” is not in
that chapter, but is section 2217 of chapter 29, entitled
“Criminal Procedure,” in which the law relating to the ar-
rest, extradition, indictments, pardons and paroles, and
sentences of wrong-doers is found.

We are of the opinion that count 2 of the information
filed in Otoe county against the appellant in the case at
bar did not charge a separate and distinct offense under the
laws of Nebraska; that the previous convictions on several
felonies alleged therein would, if proved, show the appel-
lant to be an habitual criminal, and permit his punishment
for the act of burglary charged in count 1 to be increased,
but that the trial court was without authority to render a
distinct, separate judgment and sentence upon count 2 of
said information, as was done.

The appellant is, therefore, being unlawfully imprisoned
without due process of law, and is entitled to be released
and discharged. The denial of the trial court of a writ of
habeas corpus is hereby

REVERSED.
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RICKA WINTERSON, APPELLANT, V. PANTEL REALTY COM-
PANY, APPELLEE.
282 N. W. 393

FiLep NOovEMBER 18, 1938. No. 30362.

1. Judgment. A judgment notwithstanding the verdict can only
be rendered when the pleadings of the party in whose favor the
verdict was rendered confess facts entitling the other party to
judgment.

2. New Trial. If the trial court is of the opinion that it erred in
submitting the case to a jury and should have directed a ver-
dict for the defendant because of the insufficiency of plaintiff’s
evidence to make a case, the proper remedy is to grant a new
trial.

3. Landlord and Tenant. Ordinances requiring protective measures
to be taken in constructing apartment houses, and other like
ordinances, impose a mandatory and affirmative duty upon the
owners of such property, and a failure to perform such a duty
so enjoined is negligence per se, and if any person to whom the
duty is owed, or for whose protection the ordinance is enacted,
is injured in consequence of such violation, a case is made.

4, Negligence. The burden of proof is upon the plaintiff in a
personal injury action to establish that some one of the acts
of negligence charged in the petition was the proximate cause
of the injury of which complaint is made.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. Reversed.

Brome & Thomas and Robert Smith, for appellant.
Kennedy, Holland, De Lacy & Swvoboda, contra.

Heard before ROSE, C. J., EBERLY, PAINE, CARTER and
MESSMORE, JJ.

CARTER, J.

This is an action for damages for personal injuries
against the owner of an apartment house. Plaintiff alleged
that she suffered injuries by falling on a stairway that
was negligently constructed and maintained by the owner
of the building. At the close of plaintiff’s case, the defend-
ant moved for a dismissal on the ground that the evidence
was insufficient to constitute a cause of action, which mo-
tion was overruled by the trial court. The motion to dis-



VoL. 135] SEPTEMBER TERM, 1938 473
Winterson v. Pantel Realty Co,

miss was renewed at the close of all the evidence and it
also was overruled. The case was submitted to the jury
and a verdict of $2,000 was returned for the plaintiff.
Defendant then moved for a judgment notwithstanding
the verdict and for an order sustaining defendant’s motion
for a dismissal. Defendant also filed a motion for a new
trial. The trial court sustained defendant’s motion for
judgment notwithstanding the verdict, entered an order
sustaining the motion to dismiss, and overruled defendant’s
motion for a new trial.

We are of the opinion that the trial court erred in sus-
taining the motion for a judgment notwithstanding the
verdict. Under our practice a judgment notwithstanding
the verdict may be had only when the pleadings confess
facts entitling the moving party to a judgment. Our stat-
ute on the subject provides: “Where, upon the statements
in the pleadings, one party is entitled by law to judgment
in his favor, judgment shall be so rendered by the court,
though a verdict has been found against such party.” Comp.
St. 1929, sec. 20-1315.

In Manning v. City of Orleans, 42 Neb. 712, 60 N. W.
953, we said: “Section 440 of the Code of Civil Procedure
(Comp. St. 1929, sec. 20-1315) provides a remedy substan-
tially like the motion for judgment non obstante veredicto
of the common law. Such a judgment can only be rendered
when the pleadings of the party in whose favor the verdict
was rendered confess facts entitling the other party to
judgment.” See, also, Kenesaw Mill & Elevator Co. v.
Aufdenkamp, 106 Neb. 246, 183 N. W. 294; Hamaker v.
Patrick, 123 Neb. 809, 244 N. W. 420. The pleadings do
not entitle the defendant to a judgment and it is not so
contended. It is clear, therefore, that a judgment not-
withstanding the verdict cannot be granted because the
evidence is deemed insufficient to sustain the verdict. The
remedy in such case is governed by the following authori-
ties:

“In a case in which a party is entitled to a jury trial,
and where the pleadings do not confess the right to a judg-



474 NEBRASKA REPORTS [VoL. 135
Winterson v. Pantel Realty Co,

ment, the court cannot disregard the verdict and enter

such judgment as the evidence warrants. If the verdict is
" not sustained by the evidence, the remedy is by motion for
a new trial on that ground.” Manning v. City of Orleans,
42 Neb. 712, 60 N. W. 953.

“If the trial court is of opinion that, in view of plaintiff’s
evidence, it erred in submitting the case to the jury and
should have directed a verdict for the defendant, the proper
course is to grant a new trial.”” Barge v. Haslam, 65 Neb.
656, 91 N. W. 528.

“As applicable and mandatory at the stage of the pro-
ceedings set forth in the instant record, without reference
to the bill of exceptions, this court has long announced, as
the doctrine controlling, that, ‘If the trial court is of the
opinion that, in view of plaintiff’s evidence, it erred in sub-
mitting the case to the jury and should have directed a
verdict for the defendant, the proper course is to grant a
new trial.” Barge v. Haslam, 65 Neb. 656.

“So, too, in reviewing a record involving the limitation
under consideration, we have said: ‘In a case in which a
party is entitled to a jury trial, and where the pleadings do
not confess the right to a judgment, the court cannot dis-
regard the verdict and enter such judgment as the evidence
warrants. If the verdict is not sustained by the evidence,
the remedy is by motion for a new trial on that ground.
Manning v. City of Orleans, 42 Neb. 712.” Hamaker v.
Patrick, 123 Neb. 809, 244 N. W. 420.

We necessarily come to the conclusion that there is
nothing in the pleadings that warrants the granting of a
judgment notwithstanding the verdict. Likewise, the au-
thorities hold that, if it appears to the trial court that
plaintiff’s evidence was insufficient to warrant the submis-
sion of the case to the jury and that a verdict should have
been directed for the defendant, the proper course is to
grant a new trial. The trial court was therefore in error in
dismissing plaintiff’s case.

Defendant cites the following cases in support of a con-
trary view: Netusil v. Novak, 120 Neb. 751, 235 N. W. 335;
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Bielfeldt v. Grand Island Transit Co., 123 Neb. 368, 243
N. W. 76; LeBarron v. City of Harvard, 129 Neb. 460, 262
N. W. 26; First Nat. Bank v. Broyles, 122 Neb. 414, 240 N.
W. 546; Pinches v. Village of Dickens, 127 Neb. 239, 2564
N. W. 877. The first three cases are clearly distinguishable.
The rule announced by them in effect is: When a verdict
has been returned by a jury that is in all respects free from
prejudicial error, and the court thereafter wrongfully sets
it aside, this court may correct the error by reversing the
trial court’s wrongful order and reinstating the original
verdict and judgment based thereon. This procedure pre-
supposes a valid verdiet and judgment, free from preju-
dicial error. Such was not the situation in the case at bar.
In Pinches v. Village of Dickens, supra, the disposition in
this court was in accordance with the foregoing rule. The
statement in the opinion, however, that the procedure fol-
lowed in the district court in that case was in accordance
with that suggested in Netusil v. Novak, supra, is not cor-
rect under the facts recited in that opinion. Clearly under
the authorities herein cited, the trial court in that case
was without authority to set aside a verdict and judgment
and sustain defendant’s motion for a directed verdict. The
proper remedy, if the court felt the evidence was insuffi-
cient, was to grant a new trial. In First Nat. Bank v.
Broyles, supra, the opinion shows that the pleadings sus-
tained the entry of a judgment notwithstanding the verdict
in accordance with the statute and cases cited in the fore-
part of this opinion.

The only question remaining is whether the trial court
erred in vacating the verdict and judgment. Defendant
contends that the evidence is insufficient to sustain the
verdict. If defendant’s contention is correct, the trial court
rightfully set aside the verdict and judgment, which would
require a new trial of the case.

Plaintiff’s evidence may be summarized as follows: The
plaintiff had resided in the Morris Apartments for eleven
years prior to September 22, 1934, the date of the accident.
On that day she was taking some flowers to the receiving
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room for the housekeeper to deliver for her. To go to the
receiving room she descended by a small stairway which
led out of a small hall adjacent to the freight elevator.
The only evidence as to how the accident happened was
that of the plaintiff, who testified as follows: “Well, I
walked out to the door and around that little corridor, and
opened the door and stepped down and fell.” The evidence
discloses that the stairs were not constructed in accordance
with the ordinances of the city of Omaha in force at the
time in that the risers were 14 to 14 inch higher than the
prescribed height and the treads were 114 to 134 inches
narrower than the prescribed minimum width. It is also
contended that the defendant was negligent in not main-
taining proper light on the stairway.

The rule respecting the violation of ordinances such as
we have in this case was stated by Letton, J., in Stevens v.
Luther, 105 Neb. 184, 180 N. W. 87, in the following lan-
guage: “Statutes requiring protective devices to be placed
upon machinery, upon barbed-wire fences, seaffolding stat-
utes, railroad fencing statutes, fire escape statutes, and
other statutes of like nature, impose a mandatory and
affirmative duty upon the owners of such property, and
even in states where the violation of speed statutes is held
to be only evidence from which negligence may be inferred,
the courts generally hold that a failure to perform a man-
datory duty so enjoined is negligence per se, and if any
person to whom the duty is owed, or for whose protection
the statute is enacted, is injured in consequence of such
violation, a case is made.”

In Hoopes v. Creighton, 100 Neb. 510, 160 N. W. 742,
we said: “The building was not equipped with fire-escapes
as required by the statute. The evidence clearly shows that
this neglect was the proximate cause of Rickard’s death,
and the defendant is liable in damages.”

Also, in Vanderveer v. Moran, 79 Neb. 431, 112 N. W.
581, we said: “The failure to perform a statutory duty
specifically imposed for the protection of the public is negli-
gence, and, in the absence of contributory negligence, a
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recovery may be had for the injury thereby occasioned.”

In Strahl v. Miller, 97 Neb. 820, 151 N. W. 952, this
court said: “The law seems to be well settled that, when a
statute commands or prohibits a thing for the benefit of
a person, he shall have a remedy upon the same statute for
the thing enacted for his benefit, or for a wrong done him
contrary to its terms. But it must be affirmatively shown
that the plaintiff suffered some injury in consequence of
the failure of the defendant to comply with the statute,
and that such injury resulted proximately from such fail-
ure.”

See, also, Thompson v. Young Men's Christian Ass'n,
122 Neb. 843, 241 N. W. 565; Wendell v. Roberts, 125 Neb.
619, 251 N. W. 264.

There is no evidence in the record that defendant’s fail-
ure to comply with the building ordinances of the city of
Omaha was the proximate cause of the injury. The only
evidence on the subject is that plaintiff “opened the door
and stepped down and fell.”” For aught we know she may
have done any number of things that would have caused
the accident and for which the defendant would not have
been liable. The burden is upon the plaintiff and she has
failed to produce any evidence to show that the act of de-
fendant in violating the ordinance in any way contributed
to this accident.

Plaintiff also claims that there was not sufficient light
on the stairway. The evidence is that plaintiff had used
this stairway from time to time for eleven years. The
lights provided were burning and produced a light of no
less intensity than on former occasions when plaintiff had
used the stairs. Plaintiff testified that she was familiar
with the stairs and all the circumstances surrounding their
use. There is no evidence in the record that the lights, or
a lack thereof, were the proximate cause of the injury. A
verdiet ecannot rest on speculation and conjecture. The bur-
den is upon the plaintiff to establish that the negligence of
the defendant was the proximate cause of the injury. This
the plaintiff has failed to do.
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After giving plaintiff’s evidence the benefit to which it
is entitled, we necessarily conclude that the trial court was
right in setting aside the verdict and judgment because of
an insufficiency of the evidence to support them. The trial
court should have granted a new trial. The order of the
court in sustaining the motion for judgment notwithstand-
ing the verdict and the judgment of dismissal thereafter
entered are reversed, with instructions to grant a new trial
in accordance with the holdings of this opinion.

REVERSED.

STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.
SoUTH OMAHA STATE BANK, E. H. LUIKART, RECEIVER,
APPELLEE: GLENS FALLS INDEMNITY COMPANY, INTERVENER,
APPELLANT.
282 N. W. 382

FiLep NoveMBER 18, 1938. No. 30885,

1. Banks and Banking. An order fixing a time for the filing of
petitions in intervention by a eclaimant whose claim has been
classified as invalid by the receiver of an insolvent bank, as
provided by section 8-1,100, Comp. St. 1929, is not a judgment
within the meaning of chapter 20, art. 20, Comp. St. 1929.

2. Assignments. Ordinarily, a check is not an assignment pro tanto
of the fund in the drawee bank.

In order for a check which has not been presented and
accepted to operate as an equitable assignment of a deposit in
the bank upon which it is drawn, it must be accompanied by
special facts and circumstances establishing it as such.

4. Banks and Banking. Where an agent of an insurance company,
who has contracted to hold premiums collected by him in trust
until delivered to the company, deposits them in a bank in a
private account and comingles them with other funds, thereby
causing their identity to become lost, all of which were sub-
Ject to check, without an express trust agreement or faects
from which such a relation could be inferred, the bank is not
a trustee of the fund even though the agent was also the
president of the bank.

APPEAL from the district court for Douglas county:
FrRANCIS M. DINEEN, JUDGE. Affirmed.
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Kennedy, Holland, De Lacy & Svoboda and Edwin Cas-
sem, for appellant.

F. C. Radke and O’'Sullivan & Southard, contra.

Heard before ROSE, C. J., EBERLY, PAINE, CARTER and
MESSMORE, JJ.

CARTER, J.

This is an appeal from an order of the district court for
Douglas county denying the claim of the Glens Falls In-
demnity Company that it was the owner of a certain deposit
in the South Omaha State Bank of Omaha, Nebraska, at
the time it became insolvent,

It appears from the record that John McGurk, the presi-
dent of the bank, entered into an agency contract with the
Glens Falls Indemnity Company in which he agreed to
write various kinds of insurance for the company. It was
further agreed that all premiums paid to the agent should
be held at a fiduciary trust until delivered to the company.
It further appears that C. W. Hepler was associated with
McGurk in the Glens Falls Indemnity Company contract.
Premiums received were deposited in an account entitled
“Insurance Department, South Omaha State Bank, Omaha,
Nebraska.” At the time the bank was closed, the bank’s
records showed a balance of $1,472.58 in this fund. On
the day the bank closed, McGurk delivered a check for
$1,402.21 on the fund to the Glens Falls Indemnity Com-
pany, which was never paid. This check was given in
settlement of the amount due the company for the month
of June, 1931. The bank closed its doors on August 14,
1981, and at that time the amount owing by the agency to
the company was $1,846. The company filed a claim with
the receiver of the bank for $1,846, and C. W. Hepler also
filed a claim for $1,472.58, the amount shown in the ac-
count on the records of the bank. On December 18, 1931,
the receiver classified both claims as invalid, and the dis-
trict court thereupon allowed 45 days for each of said
claimants to file petitions in intervention to establish their
claims.
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On February 1, 1932, C. W. Hepler filed a petition in
intervention under the name of “Insurance Department
of the South Omaha State Bank, by C. W. Hepler, its
agent.” On March 30, 1932, the court sustained a demurrer
to the petition and on the same day granted the Glens
Falls Indemnity Company leave to intervene. On March
31, 1932, the petition in intervention of the company was
filed. After a trial of the case, the court by a decree
entered on April 28, 1937, disallowed the claim and the
Glens Falls Indemnity Company now brings the case to
this court for review.

The contention is made that the district court was with-
out jurisdiction to authorize the filing of a petition in in-
tervention in behalf of the Glens Falls Indemnity Company.
It appears that on December 18, 1931, an order was en-
tered ordering all persons with claims that were classified
as invalid by the receiver, and who were dissatisfied with
such classification, to file petitions in intervention within
45 days. The Glens Falls Indemnity Company obtained
leave to and did file its petition in intervention more than
45 days after the order was made and at a subsequent term
of court. The attorneys for the receiver contend that under
the holdings in State v. Security State Bank, 125 Neb. 516,
251 N. W. 97, and Bliss v. Bryan, 123 Neb. 461, 243 N. W.
625, the order approving the classification of claims is a
final judgment which cannot be modified at a subsequent
term unless it comes within the provisions of chapter 20,
art. 20, Comp. St. 1929. We quite agree that the allowance
of a claim by the court is a judgment and the cases above
cited are authority for this statement. But an order re-
quiring the formation of issues and pleadings within a
time to be fixed by the court on a claim that has been classi-
fied as invalid by the receiver presents an entirely differ-
ent question. The applicable part of the statute in force at
the time was as follows: “At the time of said hearing, the
court shall fix a time for hearing on the claims filed by the
receiver as invalid, and recommended by him for disallow-
ance, * * * and the court shall direct the manner of making
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up the pleadings on said claims and the notice which shall
be given thereof to claimants.” Comp. St. 1929, sec. 8-1,100.
It will be noted that this statute does not provide for the
entry of a judgment disallowing the claims classified by
the receiver as invalid. As a matter of fact it provides for
a further hearing on claims classified as invalid before a
judgment is entered. It will also be observed that the man-
ner of making up the pleadings and the notice to be given
rests in the discretion of the trial court. Under such cir-
cumstances, the court had the right to authorize the Glens
Falls Indemnity Company to file a petition in intervention
after the 45 days provided therefor by the court’s previous
order had elapsed. No definite limitation for the filing of
petitions in intervention having been fixed by the statute
and the manner and time of their filing having been placed
expressly within the discretion of the distriet court, no
error in permitting the filing of the petition in intervention
has been shown.

It is not disputed that John McGurk had the sum of
$1,472.58 on deposit in the South Omaha State Bank under
the name of “Insurance Department, South Omaha State
Bank, Omaha, Nebraska.” On the day the bank closed
McGurk delivered a check to the Glens Falls Indemnity
Company in the amount of $1,402.21. The company insists
that this constitutes an assignment pro tanto of $1,402.21
of the amount on deposit.

A check is not ordinarily an assignment pro tanto of the
fund in the drawee bank. Comp. St. 1929, sec. 62-1606;
State v. State Bank of Belvidere, 122 Neb. 797, 241 N. W.
755.

The contention is advanced that the Glens Falls Indemnity
Company comes within the exception that a check may
operate as an equitable assignment of moneys belonging to
the drawer in the hands of the drawee when it is drawn
against a specific fund with such particularity as will clear-
ly show the intent of the parties to charge the special fund.
In support of this contention, appellant cites the following
quotations from American Jurisprudence:
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“It is clear, from the provision of the Uniform Negotiable
Instruments Act that a check ‘of itself’ does not operate
as an assignment, that special facts and circumstances at-
tending the drawing and delivery of a check may give to its
issuance the character of a pro tanto assignment of the
funds in the hands of the drawee. Thus, it appears that
an express agreement between the drawer and drawee that
the check will be paid by the drawee from the funds of the
drawer on deposit will have this effect, even though such
agreement may be unknown to the payee. Upon like prin-
ciple, if the check is drawn upon a particular, specific, and
designated fund, it will be treated as an equitable assign-
ment pro tanto of that fund.” 7 Am. Jur. 387, sec. 535.

“Although a check may not of itself operate as an as-
signment of the drawer’s funds on deposit with the drawee
bank, yet it has been the well-settled rule, both before and
after the adoption of the Uniform Negotiable Instruments
Act, that a check drawn upon the whole or a part of a
particular or specific fund, though the check is unaccepted
or is not certified, operates as an equitable assignment pro
tanto of such fund as between the drawer and the payee
and as against mere volunteers and parties charged with
notice, and gives the holder a right in equity to recover the
amount from the drawee bank.” 7 Am. Jur. 388, sec. 536.

It cannot be disputed that premiums collected by McGurk
for the Glens Falls Indemnity Company were deposited in
this fund. The record also shows that other funds, the
origin of which is not shown by the record, were also de-
posited in the same account. None of them was deposited
for any specific purpose. It is apparent that these funds
were deposited in the name of “Insurance Department”
for the convenience of McGurk and for no other purpose.
They were subject to check by McGurk and for all pur-
poses appear to have been treated as an ordinary checking
account by him. Under these circumstances, a debtor and
creditor relationship was established between McGurk and
the South Omaha State Bank. The check given by McGurk
to the Glens Falls Indemnity Company for $1,402.21 is in
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no different status than a personal check drawn by him on
the bank. There are no special facts or circumstances shown
in the record that take it out of the general rule that a check
does not of itself constitute a pro tanto assignment-of the
fund against which it is drawn. The assets of the bank were
in no way augmented by the transaction. The transaction
includes no circumstances from which it could be inferred
that there was any intention on the part of McGurk to
assign an interest in this deposit. There having been no
presentment and acceptance of the check by the South
Omaha State Bank, the Glens Falls Indemnity Company
has obtained no rights against the bank or its receiver.
Appellant contends that the fund designated as “Insur-
ance Department’” in the bank was a trust fund created for
the benefit of the Glens Falls Indemnity Company. There is
no direct evidence of any such an arrangement. The record
shows that moneys obtained from premiums on insurance
written for the Glens Falls Indemnity Company were placed
in this fund. But other funds were also kept in this same
account, the source of which the record does not disclose.
The amount of the fund that was derived from premiums
on insurance sold for the Glens Falls Indemnity Company
is not satisfactorily established by the record. There is no
evidence of any intent to segregate the fund from the funds
of the bank. It was clearly intended by McGurk as a gen-
eral deposit for his own convenience. The knowledge of the
bank was no greater than that of McGurk himself, he being
its president. Essential elements are lacking to make the
Glens Falls Indemnity Company the beneficiary of a trust.
The trial court was therefore right in denying the claim
of the Glens Falls Indemnity Company. The judgment is
AFFIRMED.
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GLOBE INDEMNITY COMPANY, APPELLEE, V. THAYER COUNTY
BANK, APPELLANT.
282 N. W. 400

FiLep NoviEMBER 18, 1938. No. 30374.

Banks and Banking. Where a draft is deposited with a bank and
credited by it to the depositor, forwarded to a corresponding
bank for collection and there paid by the drawee, the correspond-
ing bank crediting the account of the forwarding bank with it
in the amount of the draft; subsequently the drawee notifies both
banks by telegram that the bill of lading attached to the draft
is a forgery and warns the forwarding bank not to divert the
funds to the drawer of the draft; and where the forwarding
bank has had notice and has not disbursed the funds evidencing
the draft; held, the forwarding bank received the funds as
agent, and the funds so paid by the drawee were paid under
circumstances existing at the time of payment that would
entitle the payer to recover the funds back from the principal,
and the forwarding bank, as agent, is liable to the payer
for the funds so received so long as such funds remain in the
forwarding bank, and where the evidence discloses that there
has been no alteration in the situation of the forwarding bank
towards its principal in relation to such payment.

APPEAL from the district court for Thayer county:
ROBERT M. PROUDFIT, JUDGE. Affirmed.

John L. Richards, Stewart, Stewart & Whitworth and
Charles B. Paine, for appellant.

Hall, Cline & Williams, contra.

Heard before Rose, C. J., EBERLY, DAY, CARTER and
MESSMORE, JJ.

MESSMORE, J.

The plaintiff, as assignee of Goffe & Carkener, Inc.,
brought this action to recover from the Thayer County
Bank the proceeds of a draft, dated February 1, 1930, with
an attached, forged bill of lading. The draft was paid by
Goffe & Carkener without knowing that the bill of lading
was a forgery. The second amended petition details at con-
siderable length evidentiary facts relating to the transaction.



VoL. 135] SEPTEMBER TERM, 1938 485
Globe Indemnity Co. v. Thayer County Bank

The second amended answer admits the execution and pay-
ment by the plaintiff of the draft, with the forged bill of
lading attached, and notice of such forgery; alleges evi-
dentiary facts which defendant contends constitute the de-
fense of payment, and alleges and sets forth facts which
defendant contends constitute estoppel. The reply is a gen-
eral denial, with the admission of certain evidentiary facts.

At the conclusion of all the evidence, the district court
for Thayer county directed a verdict in favor of the plain-
tiff in the sum of $1,909.70, and from this verdict of the
jury and the judgment of the court thereon, the defendant
appeals.

The evidence is mostly by stipulation and discloses the
following : George Hayes was doing business in the name
of the Hebron Grain Company, at Hebron, Nebraska, and
on January 29, 1930, deposited with the defendant bank a
draft for $1,300, dated January 29, 1930, drawn upon Goffe
& Carkener, which draft was accepted and paid on January
31, 1930, by Goffe & Carkener to the Stock Yards National
Bank of Kansas City. On January 31, 1930, George Hayes,
representing the Hebron Grain Company, deposited with
the defendant bank a draft for $1,400, dated January 31,
1930, on the Updike Grain Company, which draft was ac-
cepted and on February 1 was paid by the grain company
to the Stock Yards National Bank. Attached to both drafts
were forged bills of lading. The draft sued on in this ac-
tion was for $1,300, dated February 1, 1930, deposited with
the defendant on the same day, drawn on Goffe & Carkener,
and accepted and paid by it on February 3, 1930, to the
Tootle-Lacy National Bank, of St. Joseph, Missouri. George
Hayes took his own life on February 3, 1930. When the
three drafts, as above set out, were deposited with defend-
ant, they were credited to the account of the Hebron Grain
Company and forwarded by defendant to its respective
corresponding banks for collection. On January 29, 1930, at
the time of the deposit of the draft of that date, there was
a balance of $2,687.03, including the 1,300-dollar draft, in
the defendant bank, in favor of the Hebron Grain Com-
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pany. Subsequent to such date, and prior to the death of
George Hayes, the Hebron Grain Company had withdrawn
a total amount of $3,742.64. On January 31, 1930, a de-
posit of $2,520.31 was made in the account, and on Feb-
ruary 1 a deposit of $1,300, being the last deposit made
therein. These two deposits, added to the balance of $2,-
687.03, and totaling $6,507.34, constituted the account of
the Hebron Grain Company with the defendant from
January 29 up to the date of the death of George Hayes.
Deducting the withdrawals, taken from the balance, left a
credit to the Hebron Grain Company of $2,764.70, at the
time of George Hayes’ death.

On February 5, 1930, Goffe & Carkener, by telegram,
notified defendant that the bill of lading attached to the
1,300-dollar draft, paid by it on February 3, was probably
a forgery, advised defendant that it would be held re-
sponsible if the proceeds were diverted to the estate of
George Hayes, and suggested that defendant take steps to
recover for its credit. On February 19, 1930, Goffe &
Carkener sent a telegram to defendant, referring to its tele-
gram of February 5, making demand on defendant for re-
fund of the payment on the forged bill of lading attached
to the draft sued on. The defendant replied that the Hebron
Grain Company account contained a balance of $50; that
the Stock Yards National Bank and the Fidelity Trust
Company of Kansas City paid $2,700 on drafts which they
held because of the instructions of Goffe & Carkener. The
two drafts, one for $1,300, dated January 29, 1930, against
Goffe & Carkener, and one for $1,400, dated January 31,
against Updike Grain Company, which had been forwarded
to the Stock Yards National Bank were collected by said
bank, and later said amounts were impounded by the courts
and not remitted by the Stock Yards National Bank to the
defendant. The action to impound these amounts was filed
by Goffe & Carkener some time after February 12, 1930,
and by the Updike Grain Company February 21, 1930. The
Stock Yards National Bank paid Goffe & Carkener $1,300,
which evidently was in payment of the January 29 draft,
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and paid the Updike Grain Company $1,400 in payment of
the draft of January 31. Obviously, the draft for $1,300,
sued on in this action, dated February 1, for which the
Tootle-Lacy National Bank was the collecting agent, had
nothing to do with the payment of the two other drafts.
The $2,700 was charged to the defendant’s account by the
Stock Yards National Bank. The record does not disclose
that the defendant was served with process in the action
brought by Goffe & Carkener and Updike Grain Company
against the Stock Yards National Bank and the defendant.

After the Stock Yards National Bank had charged the
defendant’s account with $2,700, the defendant reduced the
deposit of the Hebron Grain Company with it in the sum
of $2,700, which left in the defendant bank to the credit of
the grain company the amount of $54.40, $9.30 having been
paid out for a telephone account and $1 for elevator rent
under date of February 4, 1930. The evidence further dis-
closes that on February 15, 1930, the defendant bank closed
its account with Tootle-Lacy National Bank by withdraw-
ing the funds then on hand. The evidence shows that de-
fendant held a chattel mortgage against the Hebron Grain
Company for indebtedness of the company to the bank.
This mortgage was dated October 2, 1925, and the chattels
under it were sold by the administrator of the Hayes estate
in March or April, 19381, for $11,525, out of which defend-
ant bank received $9,300 and remitted to the estate $2,225.
The defendant claims that it had no notice of any other
claim of Goffe & Carkener, or of any other person, based
on any other draft than that of February 1, 1930, the draft
here in suit, and produced two witnesses who testified that
the first notice they had of the plaintiff’s claim was in
1932, one witness testifying that it was on July 21 of that
year.

The defendant contends that the verdict and judgment
are contrary to the evidence and the law.

Defendant contends that it actually paid the proceeds
of the draft of February 1 to the plaintiff; that the Stock
Yards National Bank gave credit for the proceeds of the
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January 29, 1930, draft to the defendant, and that it actual-
ly disbursed the proceeds to Hayes prior to his death, which
disbursement was two days before defendant had notice
even of the February 1 forgery. Defendant also claims that
the evidence shows that the Stock Yards National Bank,
without authorization from defendant, paid plaintiff $1,300
because of some action taken by or at the instance of plain-
tiff, and that the Stock Yards National Bank charged the
$1,300 against the defendant’s account with it; that is, de-
fendant involuntarily paid the $1,300. “Involuntary” is de-
fined as “Not proceeding from choice.” Webster’s New In-
ternational Dictionary.

Defendant contends that the burden is on the defendant
to establish payment and on plaintiff to show that an ad-
mitted payment was properly applied on another debt, cit-
ing in support thereof Dawis v. Hall, 70 Neb. 678, 97 N. W.
1023 ; Krause v. Cox, 105 Neb. 728, 181 N. W. 611 ; and Hill
v. Pettit, 28 Ky. Law Rep. 2001, 66 S. W. 188. Under the
facts of each case cited, we can readily admit that the prin-
ciple of law therein announced is thoroughly applicable. In
furtherance of its contention, defendant urges that the pay-
ment being an involuntary payment the burden of proof is
on the plaintiff to prove that the involuntary payment was
properly applied upon an enforceable claim, citing in sup-
port thereof Breslin v. Boyle, 4 Walker (Pa.) 428; Scheffer
v. Tozier, 25 Minn. 478; and 3 Williston, Contracts, 3110,
sec. 1797.

In Breslin v. Boyle, supra, an action was brought by a
creditor against the widow of a deceased debtor, to recover
for the total amount of merchandise furnished both the hus-
band and the wife during the lifetime of the husband, and,
after his death, for the account against the wife. The wife
admitted that the plaintiff could recover for the amount of
goods furnished her, but that she was under no legal obliga-
tion to pay the indebtedness of her husband during his life-
time. The court held that the widow was under no legal or
moral obligation to pay for the merchandise ordered during
her coverture, as a claim therefor could not be enforced



VoL. 135] SEPTEMBER TERM, 1938 489
Globe Indemnity Co. v. Thayer County Bank

against her either in law or in equity; that plaintiff could
not appropriate therefor, without her consent, payments
made after coverture was removed at a time when he had
neither a legal nor a valid claim against her.

The case of Scheffer v. Tozier, supra, had to do with a
contract for the sale of timber, to be cut on a specified piece
of ground. A certain amount of timber was cut, some of
which was not on the land to which one of the contracting
parties held title. The court merely held that payment was
not due to the contracting party on timber not owned by
him and that he could only recover payment on the timber
cut on the land where he could give title thereto.

In 8 Williston, Contracts, 3110, sec. 1797, it is said:
“Of course, application cannot be made by the creditor to
a claim which has no validity, * * * it seems clear that since
the debtor, though not directing the exact application of a
payment, may exclude a particular application; and since
it should be the primary principle that no violence is done
to the intention of the debtor as expressed to the creditor
by words or acts or circumstances, the creditor cannot ap-
propriate the payment to a claim which he knows is dis-
puted however little ground there may be for the dispute.”

Analyzing the evidence in the instant case, we find the
facts very different from those in the cases cited by defend-
ant on its propositions of law hereinbefore set out. In the
case at bar, the suit was brought on the draft dated Febru-
ary 1, with a bill of lading, admittedly forged, attached.
The defendant was in a position to know, and obviously did
know, that three drafts had been deposited with it, which
it credited to the account of the depositing party, forward-
ing the drafts to defendant’s respective corresponding banks
for collection. The Stock Yards National Bank did collect
the draft of January 29 for $1,300, which Goffe & Carkener
paid, and the draft of January 31 for $1,400, which the Up-
dike Grain Company paid. The defendant had knowledge
of the amount of each draft and received notice from the
Stock Yards National Bank that the money had been im-
pounded by Goffe & Carkener and by the Updike Grain
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Company. And, after the Stock Yards National Bank had
charged defendant’s account with the $2,700, defendant re-
duced the deposit of the Hebron Grain Company by $2,700,
as testified to by Martin J. Dagefoerde, a witness for the
defendant: “Q. What became of that money, can you tell?
A. The $2,700? After the bank at Kansas City charged
our account with $2,700 we had to reduce our balance there
by that amount, see, and in doing that we had to put the
currency out of the safe back into the bank in order to
offset that $2,700 charge which was paid by the Kansas City
bank.” J. R. Kenner, on direct examination, testified: “Q.
What charges did you make against that account after the
death of George Hayes? A. There was $2,700 deducted
from the funds appropriated by the Stock Yards National
Bank.” There is evidence also that officers or employees
of the Stock Yards National Bank called the defendant and
related the circumstances of the impounding of the money
in the Stock Yards National Bank. The Stock Yards Na-
tional Bank paid to Goffe & Carkener and to the Updike
Grain Company the amount of money that had been ad-
vanced by them in payment of the drafts. The action of
the defendant in this behalf speaks for itself, as a recogni-
tion of the validity of the two claims and that the two
drafts were an enforceable obligation by Goffe & Carkener
and Updike Grain Company, and, in fact, the circumstances
and evidence constitute an acquiescence in and ratification
of the action of the Stock Yards National Bank in paying
the claims of Goffe & Carkener and of Updike Grain Com-
pany. No case cited by defendant to support its contention
meets such a state of facts as existed in the instant case,
and, without denying the principles of law stated in the
cited cases, the circumstances and facts in the instant case
are not such that the principles of law as announced in
the cases cited by defendant are applicable.

On the proposition of estoppel, urged by defendant, in
that it claims to have parted with valuable security and
turned over a sufficient amount of funds to the adminis-
trator of the Hayes estate to have protected itself against
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loss, had the defendant had knowledge of any claim other
than the draft of February 1 of Goffe & Carkener against
the defendant until after the security had been sold, we be-
lieve the facts, as hereinbefore set out, clearly establish
that estoppel is not a defense.

The defendant received the draft of February 1, 1930,
deposited it to the credit of the Hebron Grain Company,
and forwarded the draft to its corresponding banks for col-
lection. The defendant was serving in the capacity of an
agent of the Hebron Grain Company. The Tootle-Lacy Na-
tional Bank received the draft for collection and was acting
for and on behalf of the defendant as a subagent. Goffe &
Carkener, by telegram, both to the Tootle-Lacy National
Bank and defendant, notified them that the bill of lading
attached to the draft was probably a forgery. The defend-
ant at the time the last telegram was received, on February
19, had the funds in its possession and had not diverted
them to the estate of George Hayes; in other words, had
not paid out any of such funds to its principal, the Hebron
Grain Company.

Plaintiff cites 2 Am. Jur. 264, secs. 335 and 336. Section
335 reads in part as follows: “An agent to whom money
has been paid for his principal through error, or under
other circumstances existing at the time of payment that
would entitle the payer to recover it back from the principal,
is individually liable to the payer for the money so re-
ceived so long as it remains in his hands and there has
been no alteration in the situation of the agent towards his
principal in relation to such payment.”

Section 336 reads: “The effect of the agent’s payment over
to the principal of money which has been paid to him by a
third person under mistake of fact to relieve the agent of
personal liability depends upon whether the agent at the
time of making payment to the principal had notice of the
facts. If the agent turns the money over to the principal be-
fore he has notice that the principal is not entitled to it he is
not liable therefor to the payer. If, however, the agent
knows that his principal is not entitled to the funds received
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for the principal from a third person, he is under a duty to
return them to the one rightfully entitled thereto; if he
turns over such funds to the principal with knowledge that
the latter is not entitled thereto, he becomes personally
liable therefor.

“For settlement with or payment to the principal to re-
lieve the agent from liability, the settlement must be an
actual one and not the constructive one arising from a
change in their relations from agent and principal to debtor
and creditor. Merely placing the payment to the credit of
the principal will not exonerate the agent from liability to
the payer in event of his recalling the payment.”

Plaintiff contends that the above propositions of law
apply to the facts in the instant case, and in further sup-
port thereof cites the early Massachusetts case of Garland
v. Salem Bank, 9 Mass. 407, and Metropolitan Nat. Bank
v. Merchants Nat. Bank, 182 Ill. 367, 556 N. E. 360, as meet-
ing the principles of law announced in said sections 336
and 335, respectively. See, also, Hirning v. Federal Reserve
Bank, 52 Fed. (2d) 382; National Park Bank v. Seaboard
Bank, 114 N. Y. 28, 20 N. E. 632; Bromfield v. Gould, 289
Mass. 80, 193 N. E. 796; Elliott v. Swartwout, 10 Peters
(U. S.) 137; Restatement, Agency, sec. 339.

We believe that the evidence discloses that plaintiff has
proved the agency theory, pleaded in its second amended
petition. In view of our holding, it is not necessary to dis-
cuss the warranty theory; nor the applicability of the fed-
eral bill of lading act and certain of its provisions to this
case.

The district court did not err in directing a verdict for
the plaintiff.

AFFIRMED.
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FEDERAL LAND BANK OF OMAHA, APPELLEE, V. RALPH M.
WORLEY ET AL., APPELLEES: OMAHA NATIONAL BANK,
TRUSTEE, ET AL., APPELLANTS.

282 N. W. 476

FILED NoVvEMBER 26, 1938. No. 30402.

1. Mortgages: EVIDENCE. Fraud vitiating the transfer of un-
matured negotiable paper secured by mortgage may be shown
by circumstances proving that transferee took the paper in bad
faith, and good faith of a subsequent encumbrancer in reliance
upon the fraudulent release of the mortgage of record may be
shown in the same manner.

2. Executors and Administrators. One dealing in good faith with
an administrator of an estate or trustee appointed by a court
or attorney at law in good standing may reasonably infer the
fiduciary is acting in a representative capacity in the perform-
ance of duty, in absence of knowledge to the contrary or of
circumstances indicating fraud.

3. Estoppel. “Where one of two innocent persons must suffer a
loss occasioned by the wrongful act of a third person, the one
who made it possible for the third person to commit the wrong-
ful act should bear such loss.” Nebraska State Bonk v. May,
117 Neb. 262, 220 N. W. 276; First Trust Co. v. Danielson,
132 Neb. 141, 270 N. W. 680.

4. Subrogation. A surety on a fidelity bond who partially restores
a loss created by the fraud of the principal obligor cannot thus
acquire by subrogation a greater right than that formerly
possessed by the party for whose benefit the bond was given.

“The right of subrogation must in every case rest

upon some recognized subject of equitable cognizance.” Chicago

Lumber Co. v. Anderson, 51 Neb. 159, 70 N. W, 919,

APPEAL from the distriet court for Box Butte county:
EARL L. MEYER, JUDGE. Affirmed.

Kennedy, Holland, De Lacy & Svoboda, Edwin C. Cassem
and Anson H. Bigelow, for appellants.

William H. Hein, Philip M. Wellman, Franklin L. Pierce,
Philip N. Johnston, Mitchell & Gantz and Donald E. Wil-
liams, contra.

Heard before ROSE, C. J., EBERLY, PAINE, CARTER and
MESSMORE, JJ.
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Rosg, C. J.

This is a suit in equity commenced by the Federal Land
Bank of Omaha, plaintiff, to foreclose a 6,000-dollar mort-
gage as a first lien on 1,092.57 acres of land in Box Butte
county. Plaintiff is mortgagee and Ralph M. Worley and
Edith Worley, husband and wife, are mortgagors and de-
fendants. Others claiming an interest in, or lien on, the
mortgaged land are also defendants.

When Thomas Dean owned this land, he sold it to Guy L.,
Worley and took from the purchaser and the latter’s wife,
Nell Worley, April 7, 1917, a 12,000-dollar mortgage there-
on, payable April 7, 1927, for part of the purchase price.
In 1917 or 1918, Ralph M. Worley, defendant, purchased
from his brother, Guy L. Worley, the title to the land and
assumed the purchase-money mortgage of $12,000 thereon.

With this mortgage in favor of Thomas Dean unpaid,
Dean willed his property to the United States Trust Com-
pany of Omaha in trust for testator’s three sisters and one
brother. The trustee was directed to pay the income from
the estate of testator to a sister, Maria Lund, during her
life, and at her death to divide the residue, when reduced to
cash, among two other sisters and testator’s brother. The
will was duly probated in the county court of Douglas
county May 10, 1923. The nominees named in the will for
executors and the trustee selected by testator declined to
serve, and George H. Merten, attorney, under court order,
became administrator with the will annexed. He was also
appointed trustee for the beneficiaries under the trust
created by the will. He made his final report as adminis-
trator and procured the discharge of himself and his surety
in the county court of Douglas county without accounting
for the 12,000-dollar mortgage then unpaid. Maria Lund
died in 1931.

For a recited consideration of $3,500 Thomas Dean by
formal written instrument without limitation, filed of rec-
ord, had assigned the $12,000 mortgage to the Alliance
National Bank August 3, 1922, and the latter, “for value
received,” transferred “all its rights, title and interests”
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therein to Sam Riseman by formal writing, also recorded.

In lieu of the unpaid Dean-Worley purchase-money mort-
gage for $12,000, which Ralph M. Worley assumed, the
latter and his wife executed and delivered two mortgages
on the same land, one for $6,000 and the other for $5,000.
The first of the two was payable to the Federal Land Bank
of Omaha, mortgagee, plaintiff. It paid the borrowed money
or the net proceeds of this loan, $5,650, September 21, 1925,
to George H. Merten for Sam Riseman by direction of
mortgagors. This is the mortgage which plaintiff seeks to
foreclose herein. The mortgage for $5,000 was dated Au-
gust 1, 1925, and was payable in 10 annual instalments of
$500 each with interest to Sam Riseman, who, “in considera-
tion of the payment of the debt,” released and satisfied of
record, October 2, 1925, the 12,000-dollar mortgage.

In a former suit in equity, the Dean heirs and the bene-
ficiaries under the trust created by the probated will of
Thomas Dean, deceased, recovered in the district court for
Douglas county a judgment setting aside the discharge of
George H. Merten as administrator and his surety and re-
quiring Merten to account for $8,315.15 lost to the Dean
estate through his neglect and fraud. Judgment therefor
was entered against him. Reilly v. Merten, 125 Neb. 558,
251 N. W. 114. As trustee, Merten was succeeded by the
Omaha National Bank, defendant.

The Federal Land Bank, plaintiff, pleaded that the mort-
gage for $12,000 was paid and released of record and that
its 6,000-dollar mortgage was the first lien on the land de-
scribed therein. Defaults in payments were alleged in the
petition of plaintiff and there was a prayer for foreclosure.

All necessary parties were brought into court. Defend-
ants Worley filed a general denial.

The Omaha National Bank, defendant, trustee, and the
beneficiaries of the Dean trust, by answer and cross-peti-
tion, alleged in effect that the 12,000-dollar mortgage was
part of the trust estate; that it was assigned by Thomas
Dean to the Alliance National Bank as collateral security
for a note for approximately $3,000; that, subject to this
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pledge, the mortgage belonged to the Dean estate or the
beneficiaries of the trust; that the assignment to Riseman
was procured by the fraud of Merten and Riseman; that
the release of the mortgage belonging to the Dean estate
and the subsequent mortgages to plaintiff and Riseman
were procured by Merten and Riseman for the purpose of
defrauding the Dean heirs for whom Merten had been
trustee; that plaintiff and the defendants Worley were
chargeable with knowledge of the fraud and with bad faith
in their negotiations; that, in an accounting required by all
the fraudulent transactions, the purchase-money mortgage
be reinstated and foreclosed as a first lien for the amount
due the beneficiaries of the Dean trust.

The principal issues in the controversy were the good
faith of plaintiff in lending the Worleys $6,000 on their
mortgage and the good faith of the Worleys as participants
in the refinancing of the 12,000-dollar mortgage on their
land by the execution and delivery of the two subsequent
mortgages aggregating $11,000.

Upon a trial of the issues herein, the district court de-
creed foreclosure of plaintiff’s 6,000-dollar mortgage as a
first lien for unpaid principal and interest amounting to
$8,433.83 ; decreed foreclosure of the 5,000-dollar mortgage
as a second lien for unpaid principal and interest amount-
ing to $3,489.08 owing to the Omaha National Bank, pres-
ent trustee, and the beneficiaries of the trust created by
testator in his will; decreed the dismissal of the cross-
petition of the same trustee and beneficiaries for the fore-
closure of the 12,000-dollar mortgage.

The Omaha National Bank, trustee, and the beneficiaries
of the trust appealed to the supreme court, insisting that
the purchase-money mortgage for $12,000, subject to the
assignment by Dean to the Alliance National Bank as col-
lateral security for his unpaid debt of $3,093, was the
property of the Dean estate or of the Dean heirs; that the
assignment to Riseman was fraudulent and did not transfer
to him the interests of the Dean heirs; that Riseman’s re-
lease of the mortgage was also fraudulent and did not dis-
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place the prior lien ; that the facts, transactions and circum-
stances in evidence were such as to charge plaintiff and the
Worleys with knowledge of the fraud and to disprove their
pleas of good faith in their transactions with Merten and
Riseman in dealing with trust property.

On appeal the trustee and beneficiaries invoke the rule
that fraud vitiating the transfer of unmatured negotiable
paper secured by mortgage may be shown by circumstances
proving that transferee took the paper in bad faith. Comp.
St. 1929, secs. 62-402 to 62-406; Western Union Life Ins.
Co. v. Mayhew, ante, p. 6, 280 N. W. 250. The following
circumstances in evidence are cited to prove bad faith of
plaintiff in lending the Worleys $6,000: Assignment of the
note and first mortgage for $12,000 as collateral security
for the 3,500-dollar note to the Alliance National Bank and
assignment to Riseman of that bank’s “rights, title and in-
terests” only; offer of $8,500 to Merten for the note secured
by the 12,000-dollar mortgage; Merten without county
court’s authority to sell the Dean-Worley note; check of
plaintiff for the proceeds of the 6,000-dollar loan and mort-
gage payable to Merten personally, not as administrator.

Other evidence of circumstances indicates fraud perpe-
trated by Merten, neglect, betrayal of trust and conversion
of trust funds.

The only benefit accruing to the Dean estate or to the
Dean heirs from the Worley mortgages through the trans-
actions in which Merten participated was the discharge of
the debt of $3,093 owing by the Dean estate to the Alliance
National Bank and this transaction was essential to the
consummation of the fraud perpetrated. The neglect and
fraud of Merten as administrator, trustee, or attorney at
law resulted in two complicated suits in equity in the dis-
trict court for Douglas county, in two appeals to the su-
preme court of Nebraska and in perplexing litigation in
federal courts of Montana. The present record is burdened
with evidence of former litigation in efforts fo redress
wrongs perpetrated by the trusted officer of the courts. No
one would deliberately assume such hazards without some
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plan to escape detection. Fraud may deceive the innocent
and the vigilant and the resulting loss may fall upon others
who are honest and without fault. Loss caused by fraud is
not always fully restorable in equity. In the present case
there are also circumstances indicating good faith of plain-
tiff and the Worleys.

The Federal Land Bank, plaintiff, was engaged in the
business of lending money. The application for the loan
and subsequent negotiations therefor were regular. Plain-
tiff exacted an abstract showing title in the Worleys. When
Merten received for Riseman the check of plaintiff for the
6,000-dollar loan to the Worleys, the abstract and the public
records showed that the title to the land was in the Worleys;
that Riseman had become the holder of the 12,000-dollar
mortgage and had satisfied it of record as paid; that counsel
in good standing had examined the abstract and in effect
advised plaintiff its loan of $6,000, if secured by mortgage,
would be the first lien. Plaintiff and the Worleys relied on
the public records. There is direct evidence that they were
without knowledge of the fraud and that they acted in good
faith. If so acting, they had a right to contract for the re-
duction of the purchase-money mortgage to liens aggregat-
ing $11,000. At that time no part of the principal of the
12,000-dollar mortgage had been paid by the Worleys to
the Dean estate or to the beneficiaries of the trust. The
purpose of Merten to appropriate to his own use the pro-
ceeds of plaintiff’s loan, if a fact, was not then known. It
was a natural inference that as administrator or trustee or
attorney he would perform his duties in those capacities.
Owners of notes and mortgages may lawfully sell them for
less than their face value. The fact that the assignment
from the bank to Riseman recited only “rights, title and
interests” of assignor transferred was not necessarily a
warning to look out for fraud, since the public record showed
Dean’s transfer of the entire mortgage to the Alliance Na-
tional Bank was without reservation.

Dean himself made fraud and loss possible by failing to
limit his assignment to its real purpose—collateral security
for his note. The pertinent rule of equity is:
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“Where one of two innocent persons must suffer a loss
occasioned by the wrongful act of a third person, the one
who made it possible for the third person to commit the
wrongful act should bear such loss.” Nebraska State Bank
v. May, 117 Neb. 262, 220 N. W. 276; First Trust Co. v.
Danielson, 132 Neb. 141, 270 N. W. 680.

The preponderance of the evidence is that Merten, in
connection with the fraudulent transactions in which he
participated, acted as administrator or trustee or attorney
and that plaintiff and the Worleys understood he acted in
a representative capacity.

Circumstantial evidence may be as effective to prove
good faith as to prove bad faith in transfers involving un-
matured negotiable notes and mortgages securing them.
On the whole record, considered from every standpoint, the
preponderance of the evidence proves that plaintiff and the
Worleys acted in good faith in the transactions resulting in
the execution and delivery of the 6,000-dollar mortgage and
that it is the first lien on the Worley land.

The appeal presents another problem. The beneficiaries
of the Dean trust pursued Merten’s surety, the Southern
Surety Company of New York, in federal courts of Mon-
tana, attached bonds of the surety there and received $7,500
in partial settlement of that litigation. Louis H. Pink,
liquidator of Merten’s surety, intervened in the suit at bar
and, to the extent he had restored to the Dean heirs the
amount of his payment to them, prayed for subrogation to
their rights in the mortgage for $12,000 or, in the alterna-
tive, to the rights of the Dean heirs in the 5,000-dollar
mortgage payable to Riseman.

The district court found there was no equity in the plea
for subrogation and dismissed the petition of intervener.
From that order he appealed.

" The surety was not entitled to subrogation. “The right
of subrogation must in every case rest upon some recog-
nized subject of equitable coghizance.” Chicago Lumber
Co. v. Anderson, 51 Neb. 159, 70 N. W. 919. As already de-
‘termined, the Dean heirs had no interest in the released
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mortgage which they could enforce against the innocent
Worleys. The surety, therefore, could not acquire by sub-
rogation an interest or right not formerly possessed by the
Dean heirs. American Surety Co. v. School District, 117
Neb. 6, 219 N. W. 583. No part of the debt owing to the
Dean heirs under the Riseman mortgage was paid by the
surety and the equity essential to subrogation had no exist-
ence.

Prejudicial error in the proceedings and judgment below
has not been found.

AFFIRMED.

DALTON STATE BANK, APPELLEE, V. JACOB W. EZKERT ET
AL., APPELLANTS,
282 N. W. 490

FiLEp NoVEMBER 26, 1938. No. 30406.

1. Attorney and Client. Where it appears that two judgments aris-
ing out of the same transaction have been obtained by each of
two parties against the other, equity will subordinate an
attorney’s lien to the right of set-off.

2. Judgment. If the equities subordinate an attorney’s lien to the
right of set-off, where there are two judgments, it is immaterial
that one may be founded upon contract and the other on tort.

APPEAL from the district court for Cheyenne county:
J. LEONARD TEWELL, JUDGE. Affirmed.

M. V. Beghtol, A. J. Kinnersley and Golden P. Kratz, for
appellants.

Neighbors & Coulter and Paul L. Martin, contra.

Heard before ROSE, C. J., EBERLY, PAINE, CARTER and
MESSMORE, JJ.

PAINE, J.

This case involves the right of priority between an at-
torney’s lien and the right of offset of a judgment creditor.
From an adverse ruling, the attorneys have appealed.





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































