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PAT O’CONNOR, APPELLEE, V. DANIEL M. ABBOTT ET AL.,

APPELLANTS.
279 N. W. 20t

FiLEp APRIL 15, 1938. No. 3033y.

1. Judgment: RES JUDICATA. A judgment will not operate as
res judicate unless it appears on the face of the record, or is
shown by extrinsic evidence, that the precise question was
raised and determined in the former suit.

2. Workmen’s Compensation: BURDEN OF ProoF. “In a suit under
the workmen’s compensation law, the burden of proof is upon
the claimant to show that he suffered an injury and that the
injury resulted from an accident arising out of and in theo
course of his employment.” Price v. Burlington Refrigerator
Ewpress Co., 131 Neb. 657, 269 N. W. 425.

“Awards for compensation cannot be based

upon pOSSlbllltleS or probabilities. They must be supported by

evidence showing that c’aimant has incurred a disability arising
out of and in the course of his employment.” Price v. Burling-

ton Refrigerator Express Co., 131 Neb. 657, 269 N. W. 425.

APPEAL from the district court for Richardson county:
VIRGIL FALLOON, JUDGE. Reversed, with directions.

Poul P. Chaney and Chambers, Holland & Locke, for
appellants.

LeRoy G. Stohlman, contra.

Heard before Goss, C. J., ROSE, DAY, PAINE and MESS-
MORE, JJ.

Goss, C. J.

This is an appeal from a judgment of the district court
affirming an award of the workmen’s compensation court.

This was a second complaint filed by O’Connor. In the
first petition O’Connor claimed that on July 3, 1936,
while engaged in his duties as a night watchman for
Daniel M. Abbott, his employer, he fell from a window
and sustained compensable injuries. An award was made
in his favor and defendants appealed. Thereafter a re-
hearing was had and the compensation court entered an
order dismissing O’Connor’s petition. He took no appeal.
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Later O’Connor filed another complaint in the compen-
sation court, in which he contended that he suffered a
heat-stroke about 4:30 p. m. on July 3, 1936, arising out
of and in the course of his employment by Abbott as a
hod-carrier, and as a direct result of the heat-stroke he
fell from a window about 11:30 the same night and re-
ceived compensable injuries. Defendants, in addition to
the usual denials, pleaded that the matter had been ad-
judicated in the first hearing. Plaintiff’s reply denied that
the matter adjudicated was the same as alleged here.
The compensation court heard the case very fully on the
evidence and made an award in favor of O’Connor. De-
fendants appealed. The case was tried in the district
court on the evidence contained in the bill of exceptions
brought up from the compensation court. The district
court affirmed the findings of the compensation court and
awarded an attorney’s fee of $150 to O’Connor’s attorney.
Defendants appealed to this court.

The main question is whether the evidence is sufficient
to sustain the findings of the distriet court. The work-
men’s compensation law was amended by chapter 57,
Laws 1935. The particular change to which we call at-
tention is carried forward into the 1935 Comp. St. Supp.
as section 48-174, in these words: ‘Provided, that a
judgment, order or award of the district court may be
modified or set aside only upon the following grounds:
* % * (3) That the findings of fact are not conclusively
supported by the evidence as disclosed by the record, and
if so found, the cause shall be considered de movo upon
the record. (4) That the findings of fact by the court do
not support the order or award.”

The evidence establishes that O’Connor was, at the
time alleged, July 3, 1936, employed by Abbott, and on
that day the official record showed the temperature reached
106 degrees and .that there was some breeze. Abbott was
engaged upon a contract to repair. a hotel. and the par-
ticular -.employment of O’Connor was the preparation of
plaster and carrying it upstairs to the plasterers. The
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mortar was miixed on the street, but in such 4 position
that the sun beat down upon O’Cénnor as he was mixing
it and the wind was largely prevented from reaching him
by the buildings and trees and material. He had to carry
the mixture upstairs and deliver it to the two plasterers
he was serving. There is evidence that he complained of
the effect of the heat and that he ceased to work about
4 or 4:30 o’clock because of the heat. O’Connor himself
testified that he felt nervous and fidgety, and when he
was carrying the last hod of plaster upstairs he had a
dizzy spell, objects in the form of ‘black beads came in
front” of him, he craved something cold to drink, had to
rest on the stairs, dumped his hod for the plasterers to
use the plaster, and quit. He had cramps in his stomach
and was sick. So he quit carrying plaster, but after a
rest of perhaps ten minutes he broke up some chunks of
lime to get it soaked, and after that he quit for the day.
His testimony is that he did not get away from the job
until 7:30 at night. Then he had supper of cornflakes
and milk and went for a walk of about two miles to the
Burlington depot and got a ride back, looked at the job
about 10:15 p. m. and saw that it was all right. He then
drank three bottles of beer, went to his room in the hotel
they were plastering, got a cramp in his right leg and a
cramp in his left side and abdomen, went to the window for
air and to rub his leg, claimed to have lost conscious-
ness, fell out and was injured.

Dr. Clayton Andrews, a member of the medical ad-
visory board of the state of Nebraska, testified on behalf
of O’Connor that O’Connor appeared on September 15,
1936, and he took a history of his illness and examined
him. Answerig a hypothetical question, purporting to
contain the elements of the history of O’Connor’s condi-
tion on July 3, 1936, and asked whether O’Connor had
sustained’ a heat-stroke on that day, the witness said:
“He was very definitely affected by the heat. Whether
or not you should call it a heat-stroke is simply a mat-
ter of degree. All people who ‘have heat-strokes do not
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lose consciousness. In my opinion he was made ill by
the heat. That is the fairest way it can be stated.” This
doctor expressed the opinion that three bottles of beer
would not cause intoxication of an adult person.

Dr. C. L. Hustead of Falls City, who has practiced
medicine 25 years, testified that the man was brought in
about midnight of July 3, 1936; he described his injuries
and said he was under the influence of liquor; he was led
to that conclusion because the patient was ‘“‘quite talka-
tive, very rank liquor breath—odor upon his breath—
and he admitted to me, told me he had been drinking
very heavy of 12 per cent. ale.”” The patient came back
to the hospital the next day and remained two days. This
doctor testified that, when the patient was examined, his
“pulse was slow, which would be directly opposite what
you would get with a heat-stroke, his respiration was
regular and normal, not labored, which is directly oppo-
site what you would get in a heat-stroke, wasn’t any
psychosis, but he did have a lot of flush on his face, had
had no vomiting, I asked him about the vomiting; he did
have a terrible rancid liquor breath—beer odor on his
breath—he had no symptoms I would connect with heat-
stroke in any manner, shape or form.”

Dr. Hustead testified that O’Connor gave him no his-
tory that he had been overcome by the heat during the
day.

It is patent that the claim of O’Connor having been
defeated in his suit for compensation on the ground that
he was employed as a night watchman and fell out of the
window while he was so engaged is not res judicata of the
present claim that, while in the employ of Abbott, he
suffered a heat-stroke during the afternoon, and at 11 or
11:30 p. m., while suffering illness as a result of that
heat-stroke, fell out of the window and injured himself.
Each is a separate case and stands on its own facts.
That he was unable to prevail in his first claim as to
the nature of his employment does not defeat or affect
the present claim. A judgment will not operate as res
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judicata unless it appears on the face of the record, or is
shown by extrinsic evidence, that the precise question
was raised and determined in the former suit.

But, in the present claim, it is not clearly shown that
the fall was occasioned by the alleged heat-stroke. It may
be conceded that, in the place where O’Connor worked in
mixing the mortar, it was hot during the afternoon and
that he was shut off from the effects of the breeze, and
therefore subjected to a greater hazard from the heat
than others in that neighborhood. But he had been able
to carry on his arduous work of mixing the plaster and
carrying it to the workmen plastering on the second floor
until 4 or 4:30 p. m. of that afternoon. After that hour
he did not finally leave the job for the day until about 7
o’clock, before which time he had slacked the lime for the
batch of the next day. After that he was able to eat his
evening meal, to walk two miles to the Burlington depot,
and otherwise to put in his time until about 11 o’clock,
when he went to his room and the injury occurred as
heretofore related.

We do not derive from the record the facts sustaining
the judgment of either the compensation court or the dis-
trict court that we understand it was incumbent on the
claimant to prove. We are of the opinion the proofs fail
to show that the claimant sustained his injury as a result
of a heat-stroke suffered by him while he was working
during the day of his accident, and that the proof de-
pends too much upon the possibility, or at the very
strongest upon the probability, that the alleged heat-stroke
caused him to fall from the window and be injured. The
facts that he was able to slack his lime for the next day,
that he was able to walk two miles to the depot, and that
he spent the evening without any great discomfort seem
to us to fail to raise his proof to any standard higher
than that of a possibility that the effects of the heat-
stroke of the afternoon persisted and caused him to fall
from the window. It is not necessary for us to adopt the
suggestion of the evidence that he was intoxicated and
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that caused his fall from the window. In a recent case,
Price v. Burlington Refrigerator Express Co., 131 Neb.
657, 269 N. W. 425, we said:

“In a suit under the workmen’s, compensatlon ]aW the

burden of proof is. upon the claimant to show that he suf-
fered -an injury and that the injury resulted from an
accident arising out of and in the course of his employ—
ment. : :
“Awards for compensatlon cannot be based upon possi--
bilities or probabilities. They must be supported by evi-
dence showing that claimant has incurred a disability
arising out of and in the course of his employment.”

The ruling in the above case is supported by many
cases in recent years: Bartlett v. Faton, 123 Neb. 599,
243 N. W. 772; Townsend v. Loeffelbein, 123 Neb. 791,
244 N. W. 418; Kuhtnick v. Carey, 124 Neb. 762, 248 N.
W. 89; Mullen v. City of Hastings, 125 Neb. 172, 249 N.
W. 560; Huffman v. Great Western Sugar Co., 125 Neb.
302, 250 N. W. 70; Saxton v. Sinclair Refining Co., 125
Neb. 468, 250 N. W. 655; Hudson v. City of Lincoln, 128
Neb. 202, 2568 N. W. 398; Milton v. City of Gordon, 129
Neb. 888, 263 N. W. 208.

For the reasons stated the Judgment of the district
court is reversed, with directions to enter a finding and
judgment for defendants. _

REVERSED.

ANTONIO BONACCI, APPELLANT, V. THOMAS CERRA, APPEL-
' ' LEE: :
279 N. W. 173

FILED APRIL 15, 1938. No. 30168.

1. Pleading: REPLY. “The office of a reply is to deny the facts
alleged in the answer as a defense, or to allege matters in
avoidance of such defense not inconsistent with the cause of
action set out in the petition.” Plummer Peny & Co v. Roh-
man, 61 Neb. 61, 84 N, W-. 600.

“Statements, admissions and allegatlons in. pleadings
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(upon which the case is tried) are always in evidence for all
" the purposes of the trial; they are before the court and jury,
"and may be used for any legitimate purpose.” Holmes v. Jones,
121°N."Y. 461, 24 N. E. 701, "+ -~ T o
A party may at any and all times invoke the language
of his opponent’s pleading, on which.a case is being tried, on
a particular issue, as rendering certain facts indisputable; and
in doing this he is neither 1'equired'n01'*' allowed to offer such
pleading in'evidence in the ordinary manner.’ T
4. Trial. “The value of testimony where the witness ‘refuses to
testify positively to the facts, is for. the jury to determine, and
will vary with the surrounding circumstances and. the manner
and appearance of the witness.” Collins v. Hughes & Riddle,
ante, p. 380, 278 N. W. 888, ‘
5. Appeal. Evidence and pleadings examined, and held ample to
support the verdict returned and judgment entered thereon.
6. Trial. Where, in an action to recover for personal injuries, the
jury are properly instructed as to the burden of proving the
_negligence charged as a proximate cause of the injury, failure
to further instruct on “unavoidable accident” or to further
define that term is not error in the absence of a request there-
for.

A.PPEALA from the district court }f_or _Dolu'glvas county :
CHARLES LESLIE, JUDGE. Affirmed. C

O’Sullivan & Southard and George H. Merten, for ap-
pellant. ST

Crofoot,' F7-aser, Connbll_y '&.Stryker, coh't’ra._'

Heard before Goss, C.-J., EBERLY, DAY, PAINE, CARTER
and MESSMORE, JJ., and MuNDAY, District Judge.

EBERLY, J. . '

This is a suit to recover damages for injuries alleged
to have been received by plaintiff while riding as a guest
in defendant’s automobile, due to the latter’s alleged gross
negligence. A trial to a jury resulted in a verdict and
judgment for defendant, and from the order of the trial
court overruling his motion for a new trial, plaintiff
appeals. For convenience the parties to this appeal will
be referred to as they appeared in the trial court.

In this court plaintiff presents but four contentions,
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viz.: That the verdict is not sustained by sufficient evi-
dence; and that the court erred in giving instructions 6,
8, and 9 given on its own motion. The last three are com-
bined in plaintiff’s argument and presented together.

An examination of the briefs presented in this case
discloses that its consideration may be simplified by a
determination of the actual issues presented by the plead-
ings and tried in the district court.

It will be remembered that this jurisdiction has long
been committed to the rule that a plaintiff must recover,
if at all, on the cause of action stated in his petition. It
is not the province of a reply to introduce a new cause
of action. Hastings School District v. Caldwell, Hamilton
& Co., 16 Neb. 68, 19 N. W. 634; Savage v. Aiken, 21 Neb.
605, 33 N. W. 241; Wigton v. Smith, 46 Neb. 461, 64 N.
W. 1080 ; Snyder v. Johnson, 69 Neb. 266, 95 N. W. 692;
Hallner v. Union Transfer Co., 79 Neb. 215, 112 N. W.
334.

“The office of a reply is to deny the facts alleged in the
answer as a defense, or to allege matters in avoidance of
such defense not inconsistent with the cause of action set
out in the petition.” Plummer, Perry & Co. v. Rohman,
61 Neb. 61, 84 N. W. 600.

In Kearney County Bank v. Zimmerman, 5 Neb.
(Unof.) 556, 99 N. W. 524, we find the following: “It is
contended by appellants, and we think with much force,
that the judgment in favor of plaintiff in the court be-
low cannot be sustained unless supported by sufficient
allegations in the petition; and that it is not the province
of a reply to * * * supply material allegations to the
original petition.”

And, stating the conclusion of this court in Livanis v.
Northport Irrigation District, 120 Neb. 314, 232 N. W.
583, the opinion closes with the following: “In the instant
case, the petition, contradicted by the admission in the
reply and not being aided by the new allegations therein,
required the judgment of the trial court.”

The conclusion is that the reply must be consistent
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with the allegations of the petition, and is not competent
to supply or add thereto a material allegation.

It further appears that plaintiff specifically alleged in
his petition, upon which this action was tried, that certain
acts of commission and omission constituted the gross
negligence of which defendant was guilty, which were, in
part, incorporated into instruction 1 of the court given -
in this case in the following form, viz.: “Plaintiff further
alleges that while riding in said automobile at said time
and place, defendant operated same at an excessive and
illegal rate of speed, to wit, seventy miles an hour, and
in such a grossly negligent manner that he drove said
automobile off the right side of the highway pavement,
and then back onto said highway pavement to the left of
the center, and then to the right side of the center of the
pavement, and then again to the left side of the pave-
ment, and then drove said automobile off the pavement
upon and over the left shoulder, and then continued to
drive it at said excessive rate of speed, causing said au-
tomobile to leave the shoulder on the left side of the pave-
ment, and driven down an embankment, causing it to turn
over, and plaintiff to suffer severe personal injuries.”

The petition also alleged that the distance . traveled by
this automobile, while weaving from one side of the road-
way to the other, was 150 yards, which, consistent with
these allegations, we estimate occupied approximately
four - seconds of time. This petition is subscribed and
sworn to by plaintiff.

Defendant’s answer was limited, first, to a proper de-
nial of the charge of negligence; and, second, to the fol-
lowing: “For further answer this defendant alleges that
at said time and place he was driving said automobile
east on said highway in a careful and proper manner;
that at said time a large nail or spike became imbedded
in the right rear tire of said automobile, causing same to
be suddenly deflated; that this defendant applied his
brakes and attempted to slow and stop said automobile;
but on account of the deflated tire said automobile became
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unmanageable and went off the left side of the road into
a ditch, and this defendant alleges that said accident oc-
curred without fault or negligence upon his part, and at
a time when he was using his best endeavors to avert an
accident.” '

By instruction No. 3 the jury were informed, viz.:
“The plaintiff for reply to the answer of the defendant
denies each and every allegation of new matter set forth
by defendant in his answer as a defense to plaintiff’s
cause of action.”

By the fourth instruction the jury were informed as to
the burden of proof imposed by the issues on plaintiff,
which he was required to carry to entitle him to a re-
covery, and by the fifth instruction gross negligence was
defined, and the jury were further instructed therein:
“In this action it is incumbent upon the plaintiff to
establish by a prepnnderance of the evidence that the de-
fendant was guilty of gross negligence, as hereinbefore
defined, and in the' event that plaintiff has failed to so
establish gross negligence upon the part of the defendant
by a preponderance of the evidence, your verdict must be
for the defendant, even though you may find that the de-
fendant was in fact guilty of ordinary negligence or slight
negligence in the operation of his automobile.”

It will be noted that no attack is made by plaintiff upon
the correctness of these instructions.

For the purpose of this review, the jury’s verdict deter-
mines for this court all questions of conflicting evidence.
An examination of this car very shortly after the accident
disclosed that this wrecked automobile was on its wheels
on the left side of the road (U. S. Highway No. 30) at a
point about five miles east of Grand Island, Nebraska, and
showed evidence that it had rolled over once or possibly
twice. “The right rear wheel (tire) was down” and a nail
“about five inches long” was imbedded in it. The time of
this occurrence was just after noon. It was a bright,
clear day. The car had been proceeding eastward on a
straight highway over a dry, smooth, level pavement, 18
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feet in width, separated into two halves by a black. strip
marking the center of the road, and in which highway no
defects are disclosed. No obstruction to the view existed
and no other automobiles or vehicles were in sight. It
appears that the tires were previously in good condition,
and had been successfully tested by a journey of 700
miles. : . :

The plaintiff in his brief insists that the speed of the
automobile was established, at the time of the accident,
as 80 miles an hour; that “in the case at bar there is ab-
solutely no evidence that there was a nail in the tire
before the automobile left the pavement, and no evidence
of swaying or swerving of the automobile on the pave-
ment. * * * All the evidence is direct, positive and un-
contradicted that there was no flat tire before the defend-
ant Cerra’s automobile left the pavement, and there was
no swerving of his automobile from side to side.” On
this basis plaintiff contends that, ‘““while a given condition,
shown to exist at a given time, may be presumed to have
continued, there is mot, on the other hand, any presump-
tion that it existed previous to the time shown.” He fur-
ther insists that, therefore, in the instant case, the nail
in the tire, first discovered after the accident, would not
support a legitimate presumption that it was the cause of
what had happened.

It is thought the circumstances of this case wholly
fail to justify these conclusions. It is obvious that plain-
tiff’s contention in his brief that there was no swerving
of the automobile from side to side ignores, and is wholly
inconsistent with, the clear and definite allegations of his
verified petition on which the case was tried. Wigmore
states the rule applicable and controlling under the cir-
cumstances here presented, as follows:

“The pleadings in a cause are, for the purposes of use
in that suit, not mere ordinary admissions, * * * but
judicial admissions * * * i, e., they are not a means of
evidence, but a waiver of all controversy (so far as the
opponent may desire to take advantage of them) and
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therefore a limitation of the issues. Neither party may
dispute beyond these limits. Thus, any reference that
may be made to them, where the one party desires to
avail himself of the other’s pleading, is not a process of
using evidence, but an invocation of the right to confine
the issues and to insist on treating as established the
facts admitted in the pleadings.

“This much being generally conceded, it follows that a
party may at any and all times invoke the language of his
opponent’s pleading on that particular issue as rendering
certain facts indisputable; and that, in doing this, he is
on the one hand neither required nor allowed to offer the
pleading in evidence in the ordinary manner, nor on the
other hand forbidden to comment in argument without
having made a formal offer; for he is merely advocating
a construction of the infra-judicial act of waiver of
proof.” 2 Wigmore, Evidence (2d ed.) sec. 1064.

This doctrine is, in general terms, fully recognized by
our Civil Code, Comp. St. 1929, sec. 20-1315.

“In fact admissions in the pleadings cannot be either
proved or disproved on the trial, but must be accepted
for whatever they amount to in legal effect, without
reference to any other evidence that may be adduced.”
1 Phillips, Evidence (4th Am. ed.) 795. See, 1 Encyclo-
pedia of Evidence, 422.

“The pleadings in a cause (upon which it is tried) are
before the court and constitute a part of its proceedings,
without being introduced in evidence. The averments
contained in, and the admissions, if any, made by, such
pleadings, may be commented upon before the jury in the
same manner as any other facts appearing in the cause.’
Colter v. Calloway, 68 Ind. 219. .

“Where, in an action to recover a money judgment, the
answer of the defendant admits the right of the plaintiff
to judgment for any sum, the defendant cannot give
evidence contradicting the admission of his answer, nor
can the plaintiff introduce the answer in evidence; and it
is the duty of the court, regardless of an adverse verdict,
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to render judgment for the plaintiff for that sum, without
evidence.” New Albany & Vincennes Plank Road Co. v.
Stallcup, 62 Ind. 345. See, also, 1 Greenleaf, Evidence
(13th ed.) secs. 27, 205; The Chamberlayne Trial Evi-
dence (Tompkins) 446 et seq.

“Statements, admissions and allegations in pleadings
(upon which the case is tried) are always in evidence
for all the purposes of the trial; they are before the court
and jury, and may be used for any legitimate purpose.”
- Holmes v. Jones, 121 N. Y. 461, 24 N. E. 701.

Colter v. Calloway, supra, and Holmes v. Jones, supra,
were cited to this court in Woodworth v. Thompson, 44
Neb. 311, 315, 62 N. W. 450, and were, by implication,
approved, though expressly distinguished from the case
then under consideration by this court.

Neither can we accept plaintiff’s contention as to the
rate of speed of the automobile at the time of the acci-
dent. True, 80 miles an hour is alleged in the reply, and
testimony of plaintiff appears in the record tending to
sustain that rate, but plaintiff’s petition, verified by him,
alleges the speed to have been 70 miles an hour. The in-
structions of the trial court, in stating the issues, prop-
erly followed the petition, and thus the charge of speed
is limited to 70 miles an hour. The evidence of the de-
fendant in the record is that the speed of the car at the
time of the accident was ‘“about fifty-five or sixty (miles
an hour), I guess.” The condition of the present record
on this point invokes the application of the rule, viz.:
“The value of testimony where the witness refuses to
testify positively to the facts, is for the jury to determine,
and will vary with the surrounding circumstances and
the manner and appearance of the witness.” Collins v.
Hughes & Riddle, ante, p. 380, 278 N. W. 888. In view
of the entire record, it follows that, the verdict of the
jury being adverse to plaintiff, this question is concluded
contrary to his present eontention.

Neither are we in accord with plaintiff’s contention
that the facts disclosed by the record are insufficient to
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support the conclusion that the imbedded nail deflated the
right rear tire of the automobile, and thus caused the
accident. The swerving of the car as it passed over the
last 150 yards, which plaintiff’s pleading establishes as an
indisputable fact, in connection with the evidence in the
record, affords ample basis for the contrary conclusion,
and fully sustains the jury’s verdict in the instant case
on the theory that the accident was proximately caused
by the puncture and deflation of the tire, and that the
defendant was not guilty of gross negligence in connec-
tion therewith. Kelly v. Gagnon, 121 Neb. 113, 236 N.
W. 160 ; Heesacker v. Bosted, 131 Neb. 42, 267 N. W. 177;
Seligman v. Hammond, 205 Wis. 199, 236 N. W. 115;
Cornwell v. O’Connor, 134 Kan. 269, 5 Pac. (2d) 861;
Anderson v. Anderson, 142 Kan. 463, 50 Pac. (2d) 995;
Barber v. Gordon, 111 Cal. App. 279, 295 Pac. 377; Dog-
gett v. Lacey, 121 Cal. App. 395, 9 Pac. (2d) 257; Markus-
sen v. Mengedoht, 132 Neb. 472,-272 N. W. 241.

We do not overlook plaintiff’s contention that the trial
court committed error in the use of the term ‘‘unavoid-
able accident” in instruction 6, in the following connec-
tion, viz.: “If you find that the accident was caused or
brought about without gross negligence on the part of
the defendant, or was caused by ordinary negligence or
slight negligence on defendant’s part, or was an unavoid-
able accident, your verdict must be for the defendant.”
It will be noted that no request for instructions on this
question was made by plaintiff. Unexceptional instructions
were given in this case by the trial court on the burden
of establishing actionable negligence imposed by law
upon the plaintiff. In this situation it appears that the
rule is: “An instruction that plaintiff had the burden of
showing defendant’s negligence sufficiently submits the
defense of unavoidable accident.” 10 Blashfield, Cyclo-
pedia of Automobile Law and Practice, 502. See, also,
Larrow v. Martell, 92 Vt. 435, 104 Atl. 826. Under these
circumstances, in Alabama it was held that either a giv-
ing or a refusal to instruct to find for defendant, if the
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injury.. complained. of was the result of a mere accident,
will not be reversible error.- Smith v. Baggett, 218 Ala.
227, 118 So. 283. In an action where the facts involved
invoked similar principles, this court announced the rule,
viz.: ‘“Where, in an action to recover for personal in-
juries, the jury are properly instructed as to the burden
of proving the negligence charged as a proximate cause
of the injury, failure to further instruct on unavoidable
accident not error in the absence of request therefor.”
Thomas v. Haspel, 126 Neb. 255, 253 N. W. 73. It is ob-
vious therefore that, even if the contention of plaintiff be
conceded arguendo, the matter is controlled by section
20-853, Comp.- St. 1929, and substantial error does not
appear.

Therefore, it follows that the judgment of the trial
court is correct, and it is

AFFIRMED.

IN RE ESTATE oF IGNATZ KAJEWSKI.
JOSEPH BOSHECK, APPELLANT, V. TERESA GAPPA ET AL.,
APPELLEES,
279 N. W. 185

FiLep Aprin 15, 1938. No. 30236..

1. Wills: VALIDITY. Where a will contains a bequest due to’
undue influence, it may stand as to other bequests not so
procured.

2. Trial. The trial judge is not required to submit forms of
verdict to jury, but does so merely as a matter of convenience.

3. Wills. Where, as in this case, the jury were clearly instructed
as to the findings allowable, and were not misled by the forms
of verdict submitted, it is not prejudicially erroncous to omit
to submit forms.of all possible verdicts. o

4. Trial. An objection to the forms of verdict should be made
before or at the time the verdict is returned.

5. Wills: UNDUE INFLUENCE: BURDEN oOF PRooF. The burden
of proving that a will resulted from undue influence is ordinarily
upon the contestants who assert it.
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6. : Mere suspicion of undue influence upon the
testator as to the proposed will is not sufficient to require a
submission of the issue to a jury, or to sustain, a verdiet for
the contestants. ’

7. : BurpEN oF PrROOF. The contestants have the

burden of proving that the proposed will was the result of
undue influence in all cases except in such cases where the
person charged with the exercising of undue influence sustains
a confidential relation to the testator and is a beneficiary.

8. : : . A confidential advisor, receiving
benefit under the will of an aged and sick person, must over-
come the presumption of undue influence by competent evidence.

QUESTION FoR JURY. The question of undue

mﬂuence should be submitted to the jury when the circum-

stances attending the execution of the will are such that reason-
able minds might conclude from the evidence that it was not
the voluntary act of the testator.

PrRESUMPTION. Where the evidence estab-

lishes that there was no actual undue influence, the presumption

that a priest receiving a beneficial bequest from a parishioner
exerted undue influence disappears and is not evidence as to
the fact.

10.

11. The statutes insure to every one of mature age and
sound mind the right to make a will and dispose of his prop-
erty as he wishes.

COMPETENCY. Any one who understands the nature
of the act, the extent of his property, the proposed disposition
of it, and the natural objects of his bounty is competent to
make a will.

13. Evidence: WILLS: COMPETENCY. Against the actual fact that
the testator made a will according to his wishes which demon-
strated his mental competency, the testimony of a medical ex-
pert in answer to a hypothetical question does not raise an
issue of fact for the jury.

TESTAMENTARY CAPACITY. Evidence of tes-
tamentary incapacity is insufficient to require submission of the
issue to the jury if the conclusion of the medical expert is
weakened on cross-examination by an admission that the testa-
tor comprehended the extent and nature of his property, and
if it definitely appears from the record that he knew his
relatives.

12.

14.

APPEAL from the district court for Cuming county:
DE WitT C. CHASE, JUDGE. Reversed.
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Zacek & Nicholson and Johnsen, Gross & Crawford, for
appellant.

Stillman & Ptak and Robert R. Moodie, contra.

Heard before Goss, C. J., ROSE EBERLY, DAY PAINE,
CARTER and' MESSMORE, JJ.

Day, J.

This is an appeal by the proponent, a legatee, and by
the residuary legatee as intervener from a verdict and
judgment denying probate of the purported will of Ignatz
Kajewski, deceased. Objections to the probate of the will
were that it was not legally executed; that the testator
lacked testamentary capacity; and that it was procured
under undue influence. The trial court withdrew the
question of proper execution from the jury, and submitted
the questions of testamentary capacity and undue in-
fluence. The jury found generally in favor of the ob-
jectors.

The appellant contends that the trial court erred in
submitting the issues of testamentary capacity and of
undue influence to the jury. He also insists that, even
if there were sufficient evidence to submit the question
of undue influence to the jury, the court should have sub-
mitted separate forms of verdict as to each legacy, and
not merely general verdicts for the proponents or con-
testants. The intervener, St. Joseph’s Home for Aged,
particularly objects to the forms of verdict submitted to
the jury for that its situation was different from that
of the proponent of the will. The proponent of the will
was Father Bosheck, pastor of St. Mary’s Church, of
which church the testator was a member. The testator
was, for a period of about eighteen years during his life-
time, janitor of the church, the parochial school, and the
rectory. The trial court correctly instructed the jury as
to the difference between Father Bosheck and the Home
for Aged when it instructed the jury that, if any bene-
ficiary occupied any confidential relation with testator, it
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became his duty to show that the purported will was not
signed by the testator through undue influence. Surely
under the circumstances the Home for Aged did not oc-
cupy any such confidential relation with the testator as
that of priest and parishioner. The jury were given clear,
detailed and specific directions as to the law applicable to
the proponent and the intervener on the question of undue
influence. The jury were in no wise misled by the in-
structions. Upon the question of undue influence, it had
been held by this court that the will may be invalid as to
one exerting the undue influence, and valid as to one
legatee for whom no influence was present. Where a will
contains a bequest due to undue influence, it may stand
as to other bequests not so procured. In re Estate of
Koller, 116 Neb. 764, 219 N. W. 4. A careful annotator
states: “The authorities, with but few exceptions, sup-
port the general proposition that parts of a will may be
held valid and enforceable, notwithstanding the fact that
other parts have been affected by undue influence and are
invalid; provided, however, that the parts so affected are
‘separable, so that the will remains complete and intel-
ligible in itself.” 69 A. L. R. 1129. This statement is
supported by the citation of many cases from various
jurisdictions. The trial judge recognized this rule in his
instructions to the jury. But both the proponent and the
intervener complain that he erred in submitting only two
forms of verdict to the jury for their use. One finding
generally for the proponent, and the other for the con-
testants. This, it is said, had the effect of instructing the
jury either to admit the will for probate or to hold it in-
valid. The trial judge is not required to submit forms of
verdict to the jury, and it is only done for the convenience
of the jury. Where, as in this case, the jury were clearly
instructed as to the findings allowable, and were not
misled by the forms of verdict submitted, it is not preju-
dicially erroneous to omit to submit forms of all possible
verdicts. o :

The jury were not misled and the record does not: dis-
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close that they asked for further instructions. The par-
ties objecting here, and for the first time in the motion
for a new trial, did not object at the time the instruction
was given, or request that an instruction be given as to
the other possible forms of verdict. It is the rule of this
jurisdiction that an objection to the forms of verdict
should be made before or at the time the verdict is re-
turned. McGrew Machine Co. v. One Spring Alarm Clock
Co., 124 Neb. 93, 245 N.. W. 263.

It is complained by the appellant (proponent) that the
evidence is insufficient to sustain a finding that the pur-
ported. will was procured by undue influence. In the
first place, it seems clear that, if any undue influence
was exercised, it was not that of intervener, St. Joseph’s
Home for Aged. The will was executed in the hospital,
and where the testator subsequently died. The Sister
Superior in charge of the hospital and of the Home for
Aged was called into the testator’s room to witness, not
the signing of the will, but the mark of the testator. The
evidence of the objectors does not indicate that she had
any ulterior motive in the matter. She was requested to
sign as witness to the testator’s mark, and apparently
in a desire to be helpful to him complied with the request.
She did not know of the contents of the will, and did not
make then, or at any prior time, any suggestions as to
the disposal of his estate. The Home for Aged was the
residuary legatee under the proposed will. It is well
settled in this state that the burden of proving that a will
resulted from undue influence is ordinarily upon the con-
testants who assert it. In re Estate of Kees, 114 Neb.
512, 208 N. W. 637; Stull v. Stull, 1 Neb. (Unof.) 380,
96 N. W. 196; In re Estate of Wilson, 114 Neb. 593,. 208
N. W. 961; In re Estate of. Bayer, 119 Neb. 191, 227 N.
W. 928, _ o , .

It will be noted that there was no evidence introduced
by. the: contestants sufficient. to. submit the question of un-
due .influence to.the jury.as to.the intervener, St. Joseph’s
Home for Aged. ; Mere .suspicion;-of undue.influence -upon
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the testator as to the proposed will is not sufficient to re-
quire a submission of the issue to the jury, or to sustain
a verdict for the contestants. In re Estate of Bayer, supra;
In re Jackson’s Estate, 220 Mich. 565, 190 N. W. 762.

But the situation is slightly different as to the pro-
ponent of this will. Father Bosheck was the pastor of
St. Mary’s Church, and the superintendent of the paro-
chial school connected with the church. The testator,
Ignatz Kajewski, had been janitor for this church and
school for about eighteen years. He was in such position
when Father Bosheck became pastor, about three years
before his death. The testator was a member of St.
Mary’s Church, and Father Bosheck was his spiritual ad-
viser. The testator lived in the rectory with the priest.
He assisted in the execution of the will in the manner
delineated. When the testator was taken suddenly ill and
removed to the hospital, the last rites of the church were
administered to - him by the assistant pastor. Father
Bosheck advised him to make a will if he had ‘any prop-
erty requiring disposal. Subsequently an attorney, called
at the request of the testator, went to the home of Father
Bosheck and asked that he accompany him to the hos-
pital. Father Bosheck did this, and at the request of
Ignatz Kajewski made four different trips from the hos-
pital to the testator’s room in the basement of the rectory
to bring certain specific articles to him. The testator
knew well that which he possessed, and was not satisfied
until it had all been brought to him. Father Bosheck
testified that he did not know the extent of the testator’s
possessions, and it is evident that, had he known, so many
trips would not have been necessary. The attorney gives
a good account of the circumstances surrounding the exe-
cution of the will. Father Bosheck testified to the situa-
tion, as did also the witnesses to the will. Father Bosheck
secured these witnesses from among visitors to the hos-
pital. However, Father Bosheck and the testator having
the relation of priest and parishioner, the burden of proof
fell upon Father Bosheck to establish that he had not



VoL. 134] JANUARY TERM, 1938 491

In re Estate of Kajewski

exercised undue influence as alleged by the contestants.
As has been stated, the contestants have the.burden of
proving that the proposed will was the result of. undue
influence in all cases where that is alleged, except in
cases where the person charged with exercising undue in-
fluence sustains a confidential relation to the testator and
is a beneficiary.” In re Estate of Lodge, 123 Neb. 531, 243
N. W. 781.

As was stated by the court in the instructions, there
arises a presumption of undue influence in the case of a
confidential adviser who is a beneficiary. The rule is
sustained by .the following authorities: In re Estate of
Noren, 119 Neb. 653, 230 N. W. 495; In re Estate of
Strelow, 120 Neb. 235, 242, 231 N. W. 837, 233 N. W. 889.
In the latter case, after an oral argument for rehearing,
it was held: “In.a will contest, where undue influence is
alleged, that question should be submitted to the jury
when the facts and circumstances proved, together. with
inferences fairly deducible therefrom, are such that rea-
sonable minds might conclude that the will. was not the
free and voluntary act of testator, but the result of un-
due influence exercised upon him.”

It is therefore announced as the rule of this jurisdic-
tion that the question of undue influence should be sub-
mitted to the jury where the circumstances attending the
execution of the will are such that reasonable minds
might conclude from the evidence that it was not the
voluntary act of the testator.

A well known authority states: “It is the general rule
in practically all jurisdictions that undue influence is
presumed and the burden of proof shifted so as to require
the beneficiary to produce evidence which at least balances
that of the contestant, when, in addition to the. confi-
dential relation, there exist suspicious -circumstances,
such as the fact that the beneficiary took part in the
preparation or procuring of the will, or. actually drafted
it or assisted in its execution, or that the testator was
weak-minded or in frail health and particularly suscep-
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tible to influence, or that the provisions of the will are
unnatural and unjust.” 68 C. J. 759. Another recognized
authority states the matter as follows: “It is the gener-
ally accepted view that the mere existence of confidential
relations between a testator and a beneficiary under his
will does not raise a presumption that the beneficiary has
exercised undue influence over the testator, and does not
cast upon the beneficiary the burden of disproving undue
influence.” 28 R. C. L. 146, sec. 100. The last text states
that those consequences follow only when the beneficiary
has been actively engaged in the execution of the proposed
will. There are other circumstances also mentioned in the
above text when the same consequences follow. The bur-
den is upon a beneficiary of a will, when a confidential
relationship existed, and where the testator is aged and
infirm and makes an unnatural and unjust will, to dis-
prove that the purported will is the result of his undue
influence. '

In the case at bar the appellant was the beneficiary of
the testator’s will, but- the evidence discloses clearly that
his assistance was merely that of a minister or instru-
ment. At the request of the lawyer he accompanied him
to the testator’s room at the hospital. At the request of
the testator he made four different trips to the room in
the rectory which had served the testator to secure evi-
dences of his ownership of property. The testator was not
satisfied until he had been brought all his certificates of
deposit, as well as the other evidences of his assets.
None was found afterwards. The priest requested two
visitors to the hospital to witness the will. He requested
the Sister Superior to witness the mark. He did not sug-
gest the-disposition of any of the assets of the testator.
‘Both the attorney and he testify as to all these circum-
stances surrounding the execution of the will. There is no
testimony to the contrary on behalf -of the beneficiaries.
Thé evidence establishes that Father Bosheck did not in-
terest hHimself in the contents of the proposed will.

The jury were correctly told that, as to the case of one
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who assisted in the preparation of the will and benéfited
thereunder, there was a presumption that undue influence
secured the will. Of course, in some criminal cases a pre-
sumption is said to be evidence, and sometimes statutes
make the evidence of certain facts prima facie evidence
of the commission of the ecrime. But generally presump-
tions are not evidence, but are merely the rule by which
evidence is to be weighed and considered. In the ordinary
sense a presumption is not evidence at all, but is based
upon the probative strength as a matter of reasoning and
inference of the evidentiary fact. The presumption is not
the fact- itself, but the legal consequences that are at-
tached to it. In the present case there is no evidence of
any facts from which ah inference may be drawn, but
the use of the presumption, which would indicate that the
will was procured by undue influence. Therefore, since
the presumption is the only evidence of undue influence,
and the presumption is not evidence, there is no evidence
sufficient to submit the question of undue influence to the
jury as to Father Bosheck.

A well known authority states the rule as follows:
“The presumption arising from evidence of trust and
confidence may be rebuttéd by proof that the testator had
competent independent advice or that the will was his
own voluntary act, or by other evidence. Even though
the contestant of a will makes out a prima facie case of
undue influence, the proponent does mot then have the
burden of proving absence' of undue influénce, but only
of rebutting the prima facie case with some evidence in
states where the burden'is'on the contestant.” 1 Schouler,
Wills (6th ed.) sec. 311 In'the présent case there is no
evidence on the part of the contestant which makes out 'a
case of undue influence’ except alone the resort to the
presumption which is ‘not 'sufficient. '

Another well kriown authority states as follows: “The
better ‘reasoned authorities hold that a presumptlon is not
evidence of a fact, ‘but purely a concluswn having mo
probative force “and desigried only' to sustain the burden
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of proof until evidence is introduced tending to overcome
it. ‘A presumption * * * cannot in itself possess pro-
bative weight, but merely necessitates evidence to meet
the prima facie case which it creates. When evidence is
introduced rebutting the presumption, the presumption
disappears, leaving in evidence the basic facts which are
to be weighed.”” 1 Jones, Commentaries on Evidence (2d
ed.) sec. 30.

The evidence in the present case is that Father Bosheck,
at the request of the testator, made several trips to se-
cure certain papers evidencing the ownership of property,
and that he did not act as scrivener of the will nor make
any suggestions as to the disposition of the property.
There is a total absence of proof that he exercised any
influence in the procuring of the will, and the matter of
undue influence as to Father Bosheck was erroneously
submitted to the jury.

This court said: “Ordinarily, in a civil action, a pre-
sumption is not evidence, but a mere rule of law, and
disappears when evidence on the subject is given.” Auld
v. Auld, 122 Neb. 576, 240 N. W. 756. And still more
recently this court said: “The presumption against death
by suicide prevails when the cause of death is unknown,
but disappears when evidence is introduced tending to
show the cause of death.” Falkinburg v. Prudential Ins.
Co., 132 Neb. 831, 273 N. W. 478. A court of a near-by
state gives the rule in the following language: “A pre-
sumption is not evidence of anything and only relates to
a rule of law as to which party shall first go forward
and produce evidence sustaining a matter in issue. A
presumption will serve as and in the place of evidence in
favor of one party or the other until prima facie evidence
has been adduced by the opposite party, but the pre-
sumption should never be placed in the scale to be weighed
as-evidence.” Honrath v. New York Life Ins. Co., 275 N.
W. (S. Dak.) 258. The presumption of undue influence
on the part of Father Bosheck disappears when con-
fronted with the evidence in the case disclosing that there
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was in fact no procurement of the will by such influence,
but that it was in-fact the will of Ignatz Kajewski.
The will, under the circumstances disclosed, is not an
unnatural one. The contestants, about twenty-three in
number, are the sister and the nieces and nephews’ of the
deceased. Only the sister and one nephew were present
and actively participated in the contest. In fact, the
record discloses that some of them had not been informed
of the issues in this case, and that their names had been
added to the list of contestants without their knowledge
or permission. Neither of the contestants present 'at the
trial, and only a single one of the othérs, attended the
funeral of the deceased. They did not visit together
often, and the correspondence was extremely- meager. The
letters in the record from the testator to all his relatives
numbered five, the first written in 1920, and the last in
1928, and they do not indicate a c¢lose relationship. The
contestant, Frank Gappa, had tried to borrow money from
his uncle, the testator, in 1931, and was refused. At the
time of his father’s funeral the deceased was present.
The father was a widower, his deceased wife having been
the sister of the testator. While the family was together,
the nephew, Frank Gappa, one of the two contestants
present here, and Ignatz Kajewski were talking about
another sister of testator, Mrs. Teresa Gappa, now living
in Oklahoma, and who is also an active contestant of the
purported will. The gist of the conversation was that the
sister was very sick and needed financial help. But neither
the nephew nor the deceased contributed anything to her
aid in this serious and chronic illness. At the time of the
execution of the will the deceased talked about his rela-
tives, and stated that he did not wish to leave them any-
thing. He stated that his sister, Mrs. Teresa Gappa, was
probably dead as a result of her chronic illness, but even
if she were not it was immaterial. The testator had not
seen or visited with this sister for approximately twenty-
five years. The provisions of the will were certainly con-
sistent with his living relationship with his relatives, and,
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under the circumstances, were not unnatural. It is as-
serted that the testator was old and infirm on March 14,
1935, but sufficient answer to this is that he knew what
property he had, and where it was located. He was not
satisfied without all of it, and sent Father Bosheck
again and again until he had found it all in his room.
There is evidence that he was sick, but no evidence that
as a result of his sickness he was capable of being un-
duly influenced. Applying the rules applicable, there is
neither evidence nor circumstances attending the execu-
tion of the will that might lead reasonable minds to con-
clude that the proposed will was not the voluntary act
of the testator. An unavoidable suspicion amounts to
nothing more than a presumption which is overcome by
evidence that the testator made his will as he saw fit.

Of course, the foregoing is predicated upon the as-
sumption that the testator had testamentary capacity.
The objectors contend that he did not.

Ignatz Kajewski had been employed as janitor for St.
Mary’s Church and the parochial school in connection
with the church for many years. When he was noticed
to be unable to work because of an infection in his leg,
and taken to a hospital, he executed his will. Father
Bosheck, pastor of St. Mary’s Church, and his assistant,
advised Mr. Kajewski to make a will disposing of his
property, although they did not advise any particular
disposition. The will provided:

“Last Will and Testament

“Know all men by these presents: That I, Ignatz Ka-
jewski, of West Point, Cuming county, Nebraska, con-
sidering the uncertainty of this mortal life and being of
sound and disposing mind and memory and under no
restraint or compulsion do hereby make, publish and de-
clare this to be my Last Will and Testament in manner
and form following, that is to say:

“First: I order and direct that my funeral expenses, ex-
pbenses of last. sickness, expenses of administering my
estate, and all claims. and demands of every nature
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against my estate be paid by my executor hereinafter
named as soon as possible after my death.

“Second: After the payment of the debts. and expenses
as provided in paragraph First I give, devise, and be-
queath all of my property, real or personal of every kind
or nature whatsoever, of which I may die seized, as fol-
lows: :

“1. To the Pastor of St. Mary’s Church West Point to
be used and distributed for masses to be said for my soul
the sum of $1,000.

“2. To Rev. Anton Paschang the sum of $500.

“3. To the Benedictine Fathers of Mt. Angel Oregon the
sum of $500.

“4, To Rev. Joseph Bosheck all the money I may have
in the banks at Panama and Portsmouth, Iowa, or in the
hands of the trustees for the depositors for said banks
being the State Bank of Portsmouth and the Panama
Savings Bank.

“5. All the rest of my liberty bonds remaining—being
what I received from Father Peitz I give to St. Mary’s
Church, West Point.

" “6. All the rest of my property I give to St. Joseph’s
Home at West Point.

“Third: I hereby appoint John J. Gross to be the exec-
utor of this my said will.

“Fourth: I hereby revoke any and all former wills by
me at any time made.

“In witness whereof 1 have hereunto set my hand this
14th day of March, 1935.

“Witness to mark

“Sister M. Antonella Ignatz X XKajewski

“(Attestation clause)”

According to the inventory the gross value of the
estate is about $7,000. When he died on March 20, 1935,
of streptococcic infection originating in his right leg, he
was seventy-four years of age. He entered the hospital
on the evening of:March 13, 1935, and' on the following:
afternoon, March ‘14, he made his- will. The circumstances
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attending the execution of the will have been further set
out elsewhere in this opinion, but are applicable to this
issue presented and are elaborated somewhat here. " An
examination of the evidence shows that witnesses. who
associated with him testified relative to his mental ca-
pacity. Schmitt, a clothier, knew him for almost the
entire time of his residence in West Point. The testator
transacted ordinary business and discussed other matters
with him in his store. The witness visited him in the hos-
pital cn the cvening of March 14, after the execution of
the will. At that time the face was not flushed, although
complaint was made of pain in his leg. The conversation
was carried on in the same way it had been in the busi-
ness dealings in the store. '

Smith, an undertaker and furniture dealer at West
Point, testified that he had known Mr. Kajewski about
eleven years and had sold him glass and other materials
used around the church, school and rectory. He had con-
versed with him on these many business transactions as
well as on the ordinary affairs of life. Late in the after-
noon of March 14 he was in the hospital on business, and
noticed in passing his room that the testator was in bed.
When he had finished his business at the hospital he
stopped two or three minutes to visit with Kajewski. In
response to the question of why he was there, he told
Smith: “Well, they tell me my leg is sore. 1 don’t know
what business I got here. I don’t feel bad.” The witness
did not recall any other conversation, and stated that his
appearance and talk were normal.

Hugo, a plumber, had known Kajewski for about seven-
teen years, and during the past twelve years he had done
some work at the church and school. He had become
“more or less” intimately acquainted with the deceased,
and had seen him at least once each week. He had visited
him in the hospital on the evening of the 13th and again
on the 17th. On the first visit Kajewski was rational and
sound. Again he testified that the testator appeared to be
one of sound mind, giving him the keys to the church and
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the school with the specific instructions as to the details
of the work. When this witness saw him on the 17th he
was weaker and more nervous, but his mental condition
“was good as ever,” and he was not irrational.

These witnesses were clearly associated with the de-
ceased for many years prior to his demise. Another was
Luke Tierney, who lived at the Home for Aged. He knew
Kajewski and visited with him every day in the hospital.
He had known him ever since 1928 when he had first
resided at the Home. The witness observed his mental
condition during that time, and it was normal. On the
day the will was executed he saw Kajewski three times,
at 7:00 a. m., 11:00 a. m., and 5:00 p. m., and each time
he asserts that his mental condition was normal.

The hospital charts were received in evidence, and to-
gether with the testimony of the superintendent nurse
showed that Kajewski had a temperature all the time he
was in the hospital. He had a temperature on March 14,
and at 10:00 p. m. he was irrational and wanted to get
out of bed. )

The testimony of the attorney, Johm J. Gross, and
others, has already been recited to the effect that he knew
the property he had and was cognizant of his relatives.
These witnesses were present at the execution of the will
and testified as to the attending circumstances. The other
witnesses other than the Sister, who was head nurse at
the hospital, were Frank Gappa, a contestant and nephew,
and Dr. G. Alexander Young, an alienist, who answered
a hypothetical question as an expert. Frank Gappa was
forty-two years of age, the son of a sister of Ignatz
Kajewski. The deceased lived with his sister and her
family, including the nephew, Frank Gappa, at Palo Alto,
Iowa, but left there around 1912 or 1913. The nephew
testified as to his actions around the farm home. He
worked with him one year. The deceased never married,
and never went out with girls. He smoked his pipe when
he had finished his work, and he left alone even the
other members of the family. He never visited his rela-
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tives in Iowa very much because he feared losing his
job.
" These facts about the deceased about twenty-five years
before were incorporated in a hypothetical question which
was asked of Dr. G. Alexander Young, and in his answer
he expressed the opinion that Ignatz Kajewski was of
unsound mind on March 14, 1935. Of course, there are
many other facts included in a long hypothetical question
that is submitted to the witness. The witness never knew
or saw Ignatz Kajewski, and his opinion is based solely
on the facts as developed at the trial. The witness gave
three sets of facts which he stated were of importance in
determining this question. The first set of facts concerns
the mental make-up of Ignatz Kajewski. In this category
are listed his failure to have girl friends, and his per-
sistent avoidance of the company of women; the fact that
he was a bachelor at the time of his death; the fact that
he avoided others, especially strangers; the fact that he
was adversely affected by a storm and that he was con-
tinually fearful of losing his job. The second set of facts
is that, although he had a safety deposit box, he kept his
property hidden in his room in an unsafe place; and the
third set of facts is that, although he had a serious blood
infection, he did not see a doctor, and took care of it him-
self. “These facts,” testified the witness, “are indication
of a morbid change in this man’s mind due to old age
and to the infirmities that are attendant upon old age.”
Several of those closely associated with the deceased
during his lifetime testify that he was of sound mind.
They base their conclusions upon actual transactions and
visits with him. The evidence is that he directed the dis-
position of his property. He alone knew of its extent and
the places where it was kept. He sent Father Bosheck to
his room four times, and was not satisfied until each
particular paper evidencing his ownership of the property
had beén secured. The statutes ‘insure to every one of
mature age and sound mind the right to make a will and
dispose of ‘his property- as he wishes. In re Estate of
Johnson, 100 Neb. 791, 161 N. W. 429.
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It has been held by this court that any one who under-
stands the nature of the act, the extent of his property,
the proposed disposition of it, and the -natural objects of
his bounty is competent to make a will. The evidence in-
dicates that Ignatz Kajewski qualified in every particular.
The only evidence, if evidence that be, which justifies a
submission to the jury is the opinion of the expert wit-
ness that when Mr. Kajewski made his will he was of
unsound mind. Is this sufficient to take the question of
testamentary capacity to the jury? We think it is not in
view of the fact that all the other evidence shows that
he was competent.

Mr. Kajewski accumulated all of his property, approxi-
mately $7,000, during his lifetime. He was employed at
menial labor as a janitor around the church, the school
and the rectory, and was paid, according to the evidence,
a very insufficient amount to account for the estate which
he left. As such janitor he conducted the business of
buying glass for the buildings, and the other supplies that
were needed. He was able to buy his own clothing and
to look after his' own business at that time. Still, the
opinion -of the expert as to his mental unsoundness was
based upon facts which occurred during and before that
time. -

Where a will is contested on the ground of mental
incapacity, it is insufficient to submit the issue to' the
jury on such a question when the only supporting evi-
dence is that of an expert witness in opposition to testi-
mony of actions and circumstances which show mental
incapacity. In re Spmne'rs Estate, 248 Mich. 263, 226 N.
W. 862. '

A well known ‘authority states that, where the’evidence
is against incapacity, the issue should not go to the jury
if ‘other evidence clearly establishes capacity. 68 C. J.
1082, This well known authority cites ds illustrating the
rule the following: “In a contest 6f a will on the ground
-of mental incompetency, testimony that in the opinion of
witnesses the - testatrix was not mentally competent to
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make and execute the will, that she did not know the
nature and extent of her property, that she was crazy,
irrational, and made exaggerated statements as to the
nature and extent of her property, was insufficient to
raise a question for the jury as to whether she was in-
competent at time of execution of the will, in view of the
undisputed fact that she dictated her own will, the will
itself negativing completely all such testimony. In 7e
Walz’s Estate, 215 Mich. 118, 183 N. W. 754.” In re
Spinner’s Estate, supra, held: “Against the physical fact
that testator actually made a will which was his own
handiwork and which demonstrated mental competency,
the lay and medical testimony did not raise an issue of
fact for the jury.”

In this case the reasons given by the expert witness
were weakened on cross-examination and neutralized the
effect of his testimony. He testified on cross-examination
that if the testimony showed that Kajewski called for all
his property, including certificates of deposit, and that he
withheld fixing the amount of one of the bequests until
he had checked the amount, it would indicate that he had
a comprehension of the nature and extent of his proper-
ty. If the testimony showed that he knew his relatives
and expressed that he did not want to leave them any
property, it would indicate that he had comprehension
of his relatives, but would indicate a morbid change in
his emotional condition. And, finally, the witness testified:
“I think he knew what he was doing with his property,
there is no question about that. * * * I think he did not
know the natural objects of his bounty.” The positive
evidence disproves this theoretical conclusion. Further-
more, one of the reasons for the conclusions given was the
keeping of papers in his room instead of in his box in
the vault. On cross-examination he said if these papers
had no intrinsic value the conclusion would .be other-
wise as to that matter. They had no such value. In a
similar situation one court said: “Evidence of testamen-
tary incapacity held insufficient to take case to jury; effect
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of uncertain opinion of physician being neutralized by his
admission on cross-examination that testator had suffi-
cient mind and memory to understand and do everything
necessary in making of valid will.” Broyles v. Able, 208
Ky. 672, 271 S. W. 1040.

The rule applicable may be stated briefly as follows:
Evidence of testamentary incapacity is insufficient to re-
quire submission of the issue to the jury if the conclusion
of the medical expert is weakened on cross-examination
by an admission that he comprehended the extent and
nature of his property, and it definitely appears from
this record that he knew his relatives.

Where there is evidence in the record, as in this case,
that the testator actually made a will and disposed of his
property according to his own wishes, and that he ac-
cumulated his property and was able to take care of it
and other ordinary transactions of life, the opinion of the
expert, based solely upon a hypothetical question, is not
sufficient to require that the issue be submitted to the
jury.

The trial court erred in submitting the issue of undue
influence and testamentary capacity to the jury, and the
judgment is reversed and the cause remanded for a new
trial in conformity with this opinion.

' REVERSED.
ROSE, J., dissents.

WALTER R. PRESTON, APPELLANT, V. {'ARMERS IRRIGATION
DISTRICT, APPELLEE,
279 N. W. 298

FiLEp Aprin 15, 1938. No. 30283.

New Trial. When the amount of damages allowed by a jury is
clcarly inadequate, under the evidence in the case, it is error
for the trial court to refuse to set aside such verdict.

APPEAL from the district court for Scotts Bluff county:
GEORGE W. IRWIN, JUDGE. Reversed.
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Morrow & Morrow, for appellant.
Neighbors & Coulter and Lester A. Danielson, contra.

Heard before Goss, C. J., EBERLY, PAINE, CARTER and
MESSMORE, JJ., and LIGHTNER and SPEAR, District Judges.

PAINE, J.

Plaintiff brought action against the Farmers Irriga-
tion District, defendant and appellee, to recover damages
of $2,656.74 to an 80-acre tract of ground and the crops
growing thereon, because of the wrongful failure of de-
fendant to deliver water from its canal for irrigation
purposes.’ The jury returned a verdict for only $118.75,
upon which judgment was entered. Plaintiff has appealed.

Plaintiff sets out many assignments of error, among
them that the verdict was not sustained by the evidence
and is contrary to the evidence; that the verdict is so
inadequate as to raise the presumption that it was the
result of passion and prejudice, for it allows only a frac-
tional part of the actual damages plaintiff was entitled
to recover. The plaintiff then sets out a number of inter-
rogatories, to which his objections were overruled during
the trial and answers permitted to be made, and charges
that the court committed prejudicial error in.each of such
rulings.

In 1891 the Farmers Canal Company issued certain
water-right contracts, all identical in form, and when the
plaintiff became the owner of the north half of the north-
east quarter of section 21, township 23 north, range 57
west, in Scotts Bluff county, he thereby became the owner
of one of these water-right contracts. The said contract,
passing to him from the former owners of the land, is set
out in full in the petition. The defendant, Farmers Irri-
gation District, now owns the canal formerly owned by
the Farmers Canal Company, purchasing the same from
the Tri-State Land Company, a New Jersey corporation.
Such contract issued-in 1891 provided generally that, in
consideration of. $200, receipt of which was acknowledged,
the successors and assigns of the Farmers, Canal. Com-
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pany agree to deliver to the second party, their heirs and
assigns, during the irrigation season of each and every
year in perpetuity, 80 square inches of water continually
flowing through and during the irrigation season of each
and every year thereafter, and, further, that it will de-
liver such water, at the headgates erected and provided
by the second party along the line of said canal, in such
amount at each headgate as may be directed by the party
of the second part, but the total amount of water de-
livered not to exceed 80 square inches of flowing water.

The contract provided that the water should be meas-
ured according to the following rules: An inch of water
shall be a quantity flowing through an inch-square orifice
with a five-inch pressure; the flume at each and every
headgate shall be at least 12 feet in length, and at the
end nearest the canal shall be placed a movable gate for
receiving the water, and at the opposite end of the flume
the orifice for delivering the water shall be one inch
square for each square inch of water to be delivered, and
the receiving gate shall be raised high enough to allow
the water to flow. through in sufficient quantity to stand
five inches above the upper line of the delivery orifice; to
secure the faithful performance of this contract, the canal
company and its successors and assigns forever waive all
right to prorate the water in said canal, and the second
party, his heirs and assigns forever, shall be supplied with
water first in preference over any and all subsequent
stockholders in said canal, and that this perpetual water
right shall be forever free from any and all assessments
or taxes of any nature or any purpose whatsoever. The
quantity of water specified in all of these contracts was
approximately 2,740 inches, and the agricultural land
thereunder was 2,612 acres for irrigation in the season of
1934.

The defendant for answer admitted certain paragraphs
of the petition, but denied others. In paragraph 7 the
defendant alleged that all of the water diverted from the
North Platte river into the-canal, exclusive of storage
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water, during the months of July, August, and Septem-
ber, was water obtained by contract with the Mitchell
Irrigation District, and that plaintiff was not a party
to said contract nor to said litigation, and alleged that,
had not the contract between the defendant and the
Mitchell Irrigation District, settling the controversy for
the year 1934, been entered into, even with the water
obtained thereby there was insufficient water available in
the river for diversion into the defendant’s canal, after
allowing for loss and seepage and evaporation, to supply
plaintiff and other holders of similar contracts with the
amount of water provided in their contracts.

Defendant further alleged in its answer that plaintiff’s
contract is contrary to public policy, is null and void in
so far as it attempts to give a preference right to the
plaintiff, and that it would constitute a fraud upon the
landowners within the district.

The plaintiff and holders of other priority contracts
were entitled to receive water during the irrigation sea-
son of 1934 for approximately 2,612 acres of land. In
the Farmers Irrigation District there were approximately
63,000 acres of land. The water from about the 1st of
July, 1934, was insufficient to irrigate all the land, and
the defendant district undertook to prorate the supply of
it to all of the land. On the basis of 1/70 of one second
foot of water for each acre, it would require 37.3 second
feet of water to properly irrigate the 2,612 acres of
priority contract holders. It is disclosed in the evidence
of plaintiff that there were only seven days in July and
three days in August in which there were less than 37.3
second feet of natural flow of the river diverted into the
canal, and the supply was ample during practically all of
the three months to have furnished priority contract
holders the water to which they were entitled under the
contracts.

There is a conflict in the evidence as to the exact
amount of water received by the plaintiff during three of
the months in dispute, which question was for the de-
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termination of the jury. The plaintiff’s evidence disclosed
that his damages from failure of defendant to deliver the
quantity of water to which he was entitled caused a loss
of 34 tons of alfalfa at $12 a ton, $408; loss of blue
grass pasture, $156; loss of 11.5 tons of hay on the new
alfalfa seeding at $12 a ton, $138; loss of 23 acres of
new seeding of alfalfa at $30 an acre, $690; making a
total on these items alone of $1,392. Plaintiff alleged that
he expended $275 to install an electric plant to pump
water from Sheep creek to irrigate his land, and $40 for
the current to operate said plant, but this plant can still
be used by the plaintiff.

The plaintiff claims that the testimony of Phil Sheldon,
Otto Juergens, and William Johnson, three of the defend-
ant’s expert witnesses, admits damage to 7.6 acres of
young alfalfa of $228, to alfalfa hay of $45.60, also some
damage to potatoes. It will be seen at a glance that the
amount of these items is greater than the amount of the
damage the jury returned.

In setting forth these items, it is understood that the
defendant at all times insists that plaintiff suffered no dam-
age to his crops other than was rightfully attributable to the
shortage of the natural flow of water. A very large
amount of testimony is found in the two volumes of the
bill of exceptions tending to prove that defendant dis-
charged more water into Sheep creek lateral during a part
of this time than the plaintiff and other holders of pre-
ferred right contracts who took their supply for irrigation
from this lateral were entitled to receive. Defendant in-
sists that its evidence proves that it did not wrongfully
withhold water from plaintiff during the month of Au-
gust, but that it was physically impossible to make de-
liveries because of the extreme shortage of the natural
flow of water; that the holders of preferred rights ad-
joining the Sheep creek lateral were being rotated in pur-
suance of some understanding reached among themselves.

The defendant argues that plaintiff would have suffered
some damage if he had received all the water to which he
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claimed to be entitled, and the court should have directed
a verdict for defendant.

This mass of testimony was all properly submitted to
the jury, and the trial court instructed the jury that the
questions for their determination were these:

“First. Was the plaintiff prevented by the defendant
from obtaining the water which he was entitled to re-
ceive from defendant’s canal under the water-right con-
tract owned by him for the irrigation of his land above
described for July, August, and September, 1934, and if
you so find, to what extent?

“Second. If you find from the evidence that plaintiff
was prevented from obtaining water to which he was
entitled under said contract for the irrigation of said
land during said time, was his land and the crops grow-
ing thereon, or either the land or the crops growing
thereon, damaged as a result of such prevention?

“Third. The amount plaintiff was damaged thereby, if
any, you so find.”

The jury found that plaintiff was prevented from ob-
taining the water he was entitled to receive, and returned
a verdict which it is claimed is inadequate under the un-
disputed evidence.

We realize, as defendant argues, that a verdict based
on conflicting evidence will not ordinarily be set aside
unless clearly wrong. Parkert v. Department of Public
Works, 131 Neb. 346, 267 N. W. 925.

Many of the early decisions in Nebraska held that a
new trial could not be granted on account of the small-
ness of a verdict. Most of such decisions were based on
section 315 of the Code of Civil Procedure of our state,
which section was repealed by chapter 169, Laws 1911.
88 A. L. R. 943, Ann.

However, , section 20-1142, Comp. St. 1929, provides
clearly that a new trial may be granted: “Fifth. Error
in the assessment of the amount of recovery, whether too
large or too small, where the action is upon a contract,
or for the injury or detention of property.”
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When the amount of the damages allowed by .a jury is
inadequate under -the evidence in the: case, it is error for
the trial court to refuse to set aside such verdict. First
Nat. Bank of Dorchester v. Smith, 39 Neb. 90, 57 N. W.
996; Yager v. Exchange Nat. Bank of Hastings, 57 Neb.
310, 77 N. W. 768; Mares v. Chaloupka, 110, Neb. 199,
192 N. W. 397: Meier v. Bridgeport Irrigation District,
113 Neb. 344, 203 N. W. 543 ; Bishop & Parsons v. Mayor
and City Council of Macon, 7T Ga. 200, 50 Am. Dec. 400;
Nye v. Adamson, 130 Neb. 887, 266 N.. W. 767.

For the reasons stated, the judgment is set aside and
a new trial ordered in accordance herewith.

REVERSED.

DAWSON COUNTY V. LORENZO D. WHALEY ET AL. : CARL E.
FAUGHT ET AL., APPELLANTS: CITY OF CO0ZAD, APPELLEE.
' 279 N. W. 164

FiLep ApmiL 15, 1938. No. 30293.

1. Appeal. A bidder at a judicial sale whose bid has been ac-
cepted may appeal from an order setting the sale aside.

9. Counties: TAXx LIENS: FORECLOSURE. Section 77-2039, Comp.
St. Supp. 1937, provides a full, complete, and definite pro-
cedure by which a county may foreclose the lien of certain
delinquent taxes.

3. Statutes: CONSTRUCTION. It is -an established rule of con-
struction that special provisions in a statute in regard to a
particular subject control general provisions.

APPEAL from the district court for Dawson county:
Isaac J. NISLEY, JUDGE. Reversed.

Frank M. Johnson, for appellants.

Elbert Smith, Cook & Cook and R. E. Bannister, contra.

Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER
and MESSMORE, JJ.

PaAINE, J. : :
This is an appeal by two bidders from an order of the
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district court, setting aside the sales made by the sheriff
to such purchasers, in a tax foreclosure suit.

On November 18, 1936, the county of Dawson as plain-
tiff filed an action to foreclose the lien for taxes upon
some 13 or more tracts of real estate situated in the city
of Cozad, Dawson county, all tracts being joined in one
action under section 77-2039, Comp. St. Supp. 1937.

The appellants herein were the purchasers of the tracts
of real estate set out in the first and second causes of
action in such petition, which foreclosure was brought
by the county of Dawson as trustee for all of the political
subdivisions which were entitled to receive a portion of
said taxes. At the sale of the said property, held May 24,
1937, the property described in the first cause of action
was sold to D. M. Burgess, appellant, for the sum of
$155, and the property described in the second cause of
action was sold to Carl E. Faught for the sum of $155.

On June 2, 1937, the city of Cozad filed a motion, ask-
ing that the court set aside a number of said sales, in-
cluding the sales to the two appellants herein, for the
reason that the amounts bid were grossly inadequate, and
did not represent the fair value of the property, and
were insufficient to pay either the general taxes or the
special assessments of said city, which were all included
in said foreclosure, and for the further reason that a
subsequent sale would realize a greater amount. The
plaintiff, the county of Dawson, did not join with the
city of Cozad in said motion, nor did it file any motion
to the same effect on its own behalf to set aside such
sale, nor did said county appear or file a brief in this
court.

On June 22, 1937, said motion came on for hearing in
the district court, and the court refused to set aside some
of the sales that were had, but sustained the motion of
the city of Cozad to the first, second, fifth, and sixth
causes of action. The court’s order, setting aside the
sales in the first two causes of action, has been appealed
to this court by the bidders at such sales, who are appel-
lants herein,
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Ag to each of these first two causes of action which are
before us, the general taxes due to the state, county,
school district, and city of Cozad, and which were delin-
quent, amounted to more than the amount bid by the
purchasers, and the amount due to the city of Cozad for .
special improvement assessments for curbing, guttering,
grading, and graveling in certain improvement districts
also amounted to more than the amount bid by the pur-
chasers of the respective tracts.

"A separate decree of foreclosure was entered by the
district court upon the first cause of action on March 22,
1937, and in such decree the court found that the amount
due was $842.42, with 7 per cent. interest, and entered an
attorney’s fee of $84.24.

The trial judge entered a decree of foreclosure upon
the second cause of action on February 8, 1937, and found
the total amount due upon the tract of land therein set
out, to wit, lot 12, block 5, in Pearson & Cumming’s addi-
tion to the city of Cozad, to amount to $457.12, with in-
terest at 7 per cent., and included in the costs an attor-
ney’s fee of $45.71.

There were attached as exhibits the affidavits of Ben A.
Johnson, dated June 9, 1937, in which he sets out that, if
a new sale was held on the first cause of action, he would
bid the sum of $1,000 or more, and for the property de-
scribed in the second cause of action the sum of $500 or
more; and the affidavit of Charles H. Sheets that, if a
new sale was held, he would bid more than the bid made
at the sale on each of said tracts; and the affidavit of
R. S. Perry that, if a new sale was held, he would bid
$400 on the property set out in the first cause of action.

At the said hearing in the district court, a number of
the bidders were personally present or represented by
counsel, and offers of increased bids were made, as shown
by affidavits in the first, second, fifth, and sixth causes
of action, and the court found that said sales on the first
and second causes of action should be set aside and new
sales ordered, and directed the sheriff to return the pur-
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chase price paid in by such bidders and hold another
sale.

The bidder of the property described in the second
cause of action gave a supersedeas bond in the sum of
$350. The purchaser under the first cause of action gave
only a cost bond in the sum of $75. The sheriff’s return
to the second order of sale, under date of July 28, 1937,
shows that at the second sale he sold the property set
out in the first cause of action to G. W. Eaton for the
sum of $300; that the costs of the sale amounted to
$123.10, leaving a net amount of $176.90 to be applied
upon the taxes. In his return the sheriff shows that no
sale was made of the tract described in the second cause
of action because a supersedeas bond had been put up.

It is plain to be seen, by the return of the sheriff, that
at the second sale R. S. Perry did not bid $400, as he had
set out in his affidavit, nor did Ben A. Johnson bid
$1,000, as promised in his affidavit, for the property de-
scribed in the first cause of action, but the same was sold
to one G. W. Eaton for $300, which implies that these
affidavits were not made in good faith, and were not in-
tended to be bona fide bids by the affiants. Yet, it was
upon these affidavits that the court set aside the sale.

The bill of exceptions discloses that E. A. Cook, Jr.,
testified on behalf of the appellants that his law firm of
Cook & Cook was employed by the county commissioners
as assistant to the county attorney for the purpose of
bringing this foreclosure action. That, in addition to the
legal notice of the sheriff’s sale, which was published in
the Cozad Local for five weeks prior to the sale, hand-
bills were prepared and printed and circulated in the city
of Cozad, advertising the sale, and showing the legal de-
scription of the property, as well as a general description
by streets, so that any one could easily locate the proper-
ty which was to be sold for taxes; that a copy of this
handbill was also printed in the local newspaper on Fri-
day prior to the sale.

Mr. Cook also testified that, in a conversation had with
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the mayor of Cozad prior to the sale, he told the mayor
that, at a similar sale in which a number of Gothenburg
properties had been sold a few weeks prior, the city of
Gothenburg was represented and bid on a number of the
properties, and as a result increased the sale price, and
that, in his opinion, it would be advisable for the city of
Cozad to do the same thing. As a result of that conver-
sation, Mr. Cook prepared and sent to the mayor of Cozad
a letter, giving a list of all the properties, giving the
name of the owner, the amount of the decree, the amount
of the general taxes, and also the amount of the special
assessments of the city of Cozad on each property.

He testified further that he advised the mayor in such
letter that the city would have to put up the costs and the
amount of the general taxes on any property that was
bid in by the city. Witness also testified that he attended
the sale; that there were about 15 people there from
the city of Cozad, and that the city attorney of Cozad at-
tended the sale, but did not bid on any of the property on
behalf of the city of Cozad. He further testified that the
sale began at 1 o’clock in the afternoon, the notice of the
sale was read, and each piece of real estate set out in the
separate causes of action was auctioned off separately,
and ample time given to receive any additional bids which
any one present might desire to make, and the sale was
not completed until 3:30 or 4 o’clock in the afternoon.

D. M. Burgess, one of the appellants, testified that at
the first sale there was a bid upon the property described
in the first cause of action of $150, and that he then
placed his bid of $155, and that was the highest bid. He
testified that, in the condition that the property is in, it
is worth from $400 to $450 for immediate possession,
but that he did not know what it would be worth in two
years from that date.

Among the errors relied upon for reversal, it is charged
that the court’s order setting aside the sale was entered
pursuant to a motion made by one not a party to the
litigation, who has not complied with the statute author-
izing intervention.
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1t is further charged that the court erred in setting
aside the sales involved without any statutory authority
therefor, and that the decision is contrary to the evidence
and to the law.

“A bidder at a judicial sale whose bid has been ac-
cepted may appeal from an order setting the sale aside.”
Penn Mutual Life Ins. Co. v. Creighton Theatre Bldg. Co.,
51 Neb. 659, 71 N. W. 279. For, when a bid is made and
accepted, rights become vested thereby. 16 R. C. L. 113,
sec. 81. For, by the acceptance of his bid, the bidder be-
comes subject to the jurisdiction of the court and con-
cluded by its orders, and he may be required and com-
pelled to perform his bid; and it has been held that, if a
purchaser fails to comply with his bid, a resale may be
ordered at his risk and he be held for a loss if the resale
is for a less amount. Rife v. Swanson, 109 Neb. 814, 192
N. W. 498.

As a bidder thus incurs obligations, he also acquires
rights, one of which is to enforce the confirmation of the
sale if it be a valid sale and the proceedings have been
regular. State v. Denton State Bank, 126 Neb. 486, 253
N. W. 670.

This action is based upon section 77-2039, Comp. St.
Supp. 1937, which provision was first enacted as chapter
73, Laws 1903, and has been recently amended, as found
in chapter 162, Laws 1935, and the last two lines were
added by amendment in section 14, ch. 167, Laws 1937.
To avoid setting out this long act in full herein, we will
abridge the same and set out briefly the provisions in so
far as required by the issues presented in the case at bar.
This law provides a full, complete, and definite procedure
by which counties may foreclose the lien for certain taxes
delinquent in the respective counties.

The tract of real estate must have been offered for sale
for delinquent taxes for three consecutive years and not
sold for want of bidders.

The ccunty may include many separate parcels of land
in one action, but the court in its decree shall find the
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amount due against each parcel, and also apportion a
share of the costs thereof to the date of the decree. It is
specifically set out that the sale is to be conducted as are
sales of real estate upon execution, and then sold to the
highest bidder for cash.

When the purchaser has paid in the amount of his bid,
the sale cannot be confirmed for two years, and the pur-
chaser in the meantime is required to pay all taxes which
are thereafter levied against such land during such period
of two years, and all the tax receipts showing such pay-
ments are required to be filed with the clerk of the dis-
trict court. During such two years the owner of the fee,
or any person having a legal interest in a tract of land
so sold, may redeem the same by paying to the clerk of
the court, not the amount paid in by the bidder, but the
full amount of taxes due on such tract of land, together
with the subsequent taxes paid by the purchaser, with
interest at 7 per cent., and a proportionate share of the
costs up to the date of such redemption.

After the two years have expired and the bidder has
paid all of the taxes for the two years, then, upon motion
of the county attorney, the district court enters an order
of confirmation, directing the sheriff to make and deliver
a sheriff’s deed to the bidder for any tract of real estate
not redeemed. From the proceeds of such a sale, the costs
of the foreclosure action are first paid; then the balance
Is paid to the governmental subdivisions entitled thereto
in discharge of their tax liens, and if there is a surplus it
shall be paid by the clerk of the court to the person en-
titled thereto, but if the proceeds, after deducting the
costs, are insufficient to pay all of the taxes, the amount
is then prorated among the governmental subdivisions and
the land released from all liens for all taxes included
therein, each tract of real estate being kept separate
throughout the entire proceedings.

In Gibson v. Peterson, 118 Neb. 218, 224 N, W. 272, it
is ctated: “Where the language of a statute is clear and
unambiguous it should be given effect according to its



516 NEBRASKA REPORTS [VoL. 134
Dawson County v. Whaley

plain terms.” And, further: “Where the language of a
statute is plain and unambiguous and its meaning clear
and unmistakable, there is no room for construction, and
the courts are not permitted to search for its meaning
beyond the statute itself.” State v. First State Bank of
Alliance, 122 Neb. 502, 240 N. W. 747. See, also, 25 R. C.
L. 957, sec. 213.

It appears to the court that section 77-2039, Comp. St.
Supp. 1937, is unambiguous. It is complete, and does
not omit any necessary provision. Therefore, the general
provisions with reference to confirmation of ordinary fore-
closure sales, such as, for instance, a nine months’ stay,
are not applicable to this form of tax foreclosure sales.

“Tt is an established rule of construction in this state
that special provisions in a statute in regard to a par-
ticular subject control general provisions.” Mancuso v.
State, 123 Neb. 204, 242 N. W. 430. It was also held in
the same case that, generally, where there is a conflict
between a general and a special statute applicable to the
same subject-matter, the latter must prevail.

This court has often held that mere inadequacy of price
in a sale under foreclosure will not justify a court in re-
fusing confirmation, unless such inadequacy is so great as
to shock the conscience of the court, or amount to evi-
dence of fraud. Lemere v. White, 122 Neb. 676, 241 N.
W. 105; Nelsen v. Doll, 124 Neb. 523, 247 N. W. 44.

Now, in considering whether the bid of $155 amounts
to fraud, or shocks the conscience of the court, we must
face these facts: The successful bidder at the first sale
bid $155; he was required to pay in that amount in cash,
and, in addition, to pay all general taxes and any and
all graveling, curbing, grading, guttering, or any other
special assessments which might be assessed against this
property within the following two years. However, the
successful bidder could not secure a deed for the proper-
ty, for during this two-year period the former owner, or
any person having a legal interest in said property, had
the right to redeem the same from such sale.
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Under the necessity of advancing the amount of his
bid for two years, and being required to pay taxes and
assessments in full during said period, and considering
the possibility of redemption, this court does not believe
the price bid was so inadequate as to be evidence of fraud,
or a shock to the court.

We have reached the conclusion that the trial court
was in error in rejecting the bids as originally accepted
by the sheriff, and such order is hereby
' REVERSED.

AGNES G. ENGLE BRISBIN, APPELLANT, v. E. L. OLIVER
LoDGE No. 335, BROTHERHOOD OF RAILWAY CLERKS, ET AL.,
APPELLEES.

279 N. W. 277

FILED APRIL 15, 1938. No. 30115.

1. Contracts: EsTopPEL: COLLECTIVE LABOR AGREEMENT. Where
the representatives of a labor union, cooperating with an in-
dustry, puts into effect an agreement that, in the event a
female employee of a class or craft marries, such employment
will then cease, and where the person affected thereby is a
voluntary member of the union, subsequently marries and
conceals the fact of her marriage, even though she is not a
member of the union subsequently selected by members of the
class or craft, but applies for membership therein, receives
the protection of the union and the benefits of her seniority
rights, and has knowledge of the continuation of the agree-
ment between the industry and the representatives of the
chosen union, she is, by her conduct in acquiescing in such
agreement, estopped to claim such contract as being against
public policy.

“A  contract, to be void as against public policy,
should be quite clearly repugnant to the public conscience.”
Kloberg v. Teller, 171 N. Y. Supp. 947.

3. Master and Servant: COLLECTIVE LABOR AGREEMENT. The se-
lection by the clerical employees of a railroad company, of
which the plaintiff was a voluntary member, of a union as
the representative of a class or craft, such selection having
been made by a majority vote of the clerical employees, pur-
suant to the rules promulgated by the railway labor board,
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created under title III of the transportation act of 1920 (41
U. S. St. at Large, pp. 456-469; 45 U. S. C. A,, sec. 131 et seq.),
was proper, and a labor organization so selected was au-
thorized to make contracts and agreements affecting the rules
and conditions of employment which were binding upon all

employees of such class or craft. Pe’nnsyl’uania R. Co. w.

Umted States Railroad Labor Board, 261 U. S.

Under the railway labor act of 1926 (44
U. S. St at Large, p. 577), the employees of any class or
craft were empowered to select representatives for the pur-
pose of collective bargaining with their employer in a similar

manner.

5. . The 19834 amendment to the labor act (45

u. S. C A., ch. 8), which superseded the 1926 act (44 U. S.

St. at Large, p. 577), continued and placed the duty on

carriers and emp.oyees to exert every reasonable effort to

make and maintain agreements concerning rates of pay, rules
and working conditions and to settle disputes.

: —. Subdivision 4, sec. 152, 45 U. S. C. A., pro-
vides that employees shall have the right to organlze and
bargain collectively through representatives of their own
choosing. A majority of any class or craft of employees shall
have the right to determine who shall be the representative
of the craft or class.

Such provisions analyzed vested the defend-

ant union with authority to invoke the enforcement of the

contract against the plaintiff, as such union succeeded to all
of the rights of the former union.

: CONSTRUCTION. “The terms of the collect-
ive agreement, as included in an individual labor contract,
ought not to be construed narrowly and technically, but
broadly, so as to accomplish its evident aims and protect both
the employer and the employee.” Rentschler v. Missouri P. R.
Co., 126 Neb. 493, 253 N. W. 694.

“Such a collective agreement, being a gen-
eral offer, becomes a binding contract whan it is adopted into,
and made a part of, the individual contract of each employee.
A breach of its terms will give rise to a cause of action by
either party.” Rentschler v. Missouri P. R. Co., 126 Neb. 493,
253 N. W. 694.

10. Estoppel. “Estoppe! means the preclusion of a person from
asserting a fact, by previous conduct inconsistent therewith,
on his own part or the part of those under whom he claims,
or by an adjudication upon his rights which he cannot be
allowed to call in question.” Graham Ice Cream Co. v. Petros,
127 Neb. 172, 254 N. W. 869.

=
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11. An estoppel arises from a party’s conduct and may
be predicated upon silence or omission as well as upon written
words. 2 Pomeroy, Equity Jurisprudence (4th ed.) sec. 802.

12. “The ‘doctrine of equitable estoppel is frequently

applied to transactions in which it is found that it would be
unconscionable to permit a person to maintain a position in-
consistent with one in which he has acquiesced or of which he
has accepted any benefit. * * * And so also the acceptance of any
benefit from a transaction or contract, with knowledge or
notice of the facts and rights, will create an estoppel.” 10
R. C. L. 694, sec. 22,

13. . When it appears that the facts on which it is sought
to make the estoppel operate were known to the party against
whom the estoppel is urged, and such party remains silent and
receives the benefit of the contract, when he, in fact, has
violated such contract, and has knowledge that such contract
is in force and effect, he is estopped from asserting any
rights which he may claim thereunder.

APPEAL from the district court for Douglas county:
FrANCIS M. DINEEN, JUDGE. Affirmed.

Fischer, Fischer, Fischer & Fischer, for appellant.

Rosewater, Mecham, Shackelford & Stoehr, contra.

Heard before Goss, C. J., RoSE, EBERLY, DAY, PAINE,
CARTER and MESSMORE, JJ.

MESSMORE, J.

This is an appeal from the district court for Douglas
county, wherein the court granted a temporary restrain-
ing order against the defendant brotherhood and its
officers, restraining them from interfering with the em-
ployment of the plaintiff, who was working as a steno-
grapher in the office of the auditor of miscellaneous ac-
counts of the Union Pacific Railroad Company. The trial
court dissolved the temporary restraining order and de-
nied a temporary injunction. Plaintiff elected to stand
upon the showing made, and an order was made denying
a permanent injunction, from which order the plaintiff
brings this appeal. The pleadings properly present the
issues necessary for a determination of this case.


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































