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CHARLES S. HAMILTON, APPELLEE, V. MUTUAL BENEFIT
HEALTH & ACCIDENT ASSOCIATION, APPELLANT.
275 N. W. 863

FiLEp NoVEMBER 5, 1937. No. 30069.

1. Insurance. A health and accident insurance company may limit
its liability in any reasonable manner and it may therefore
exempt from liability diseases of organs not common to both

sexes.

2. In construing terms used in a policy of insurance,
they are to be taken in their plain and popular sense.

3. A policy of health insurance, exempting diseases of

organs which are not common to both sexes, does not insure the
health of a man who contracted gonorrhea, which first attacked

and chiefly affected his genital organs.
APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Reversed, with directions.

Gale E. Davis and Cleary, Horan & Skutt, for appellant.

Bernard R. Stone, Wear, Boland & Nye and George C.
Pardee, contra.

Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER
and MESSMORE, JJ., and CHAPPELL, District Judge.

Goss, C. J.

Plaintiff had a verdict of a jury and a judgment in the
lower court. Defendant appealed.

The action was based on an insurance policy “against
loss of time on account of disease contracted during the
term of this policy * * * subject, however, to all the pro-
visions and limitations hereinafter contained.” One of the
provisions, plainly printed in the policy, said: “This policy
does not cover death * * * or disability from any disease of
organs which are not common to both sexes.”

Under the allegations of his petition, plaintiff proved
that the disease which caused his disability was gonorrhea.
His physician also testified that plaintiff had gonorrhea;
that he had an interior urethritis, a cystitis or inflamma-
tion of the bladder with infection of the seminal vessels,
an enlarged prostate gland and bilateral epididymitis or
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infection of the epididymii, lying in the upper part of the
testicles. The evidence shows that plaintiff had what he
described as a swelling of the penis and testicles and that
he was given some medicine which was applied through
the penis. His physician testified that he had a severe case,
which resulted in septicemia or infection in the blood
stream. In plaintiff’s formal claim for benefits, he described
the nature of his illness as “Infection of the sexual glands.”
In the statement of the attending physician, made on the
other side of the same form to be used as a basis of the
claim for payment, he described the disease as ‘“Acute
gonorrhea with prostatic abscess and bilateral epididy-
mitis.”” The company was not advised by the information
given them by either plaintiff or his physician on the claim
blank that plaintiff had any bladder trouble or any infection
of the blood stream.

The urethra is common to both sexes though it is much
shorter in the female. The bladder and the blood stream
are also common to both sexes. But the penis, the prostate
gland, the testicles and the epididymii are peculiar to the
male. Are the urethra, the bladder and the blood stream
such “organs,” possessed by both sexes, that we must by
interpretation or construction bring the disability within
the liability. on the policy?

There is some claim on the part of plaintiff that the
provision quoted in the first paragraph of this opinion re-
quires the words “disability” or “disease” to be modified
by the phrase “not common to both sexes,” but we are
clearly of the opinion that the word ‘“are” makes that
phrase referable to ““organs.” That is.the only one of the
three words that is plural and the verb is plural. The very
evident meaning, therefore, is “organs which are not com-
mon to both sexes.”

A health and accident insurance company may limit its
liability in any reasonable manner and it may therefore
exempt from liability diseases of organs not common to
both sexes. Stone v. Physicians Casualty Ass’n, 130 Neb.
769, 266 N. W. 605,
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The provision was the very first under the additional
provisions, and was printed in leaded type. Its impression
on a male layman would be strikingly indicative that it is
intended to exempt from the liabilities of the policy a male
insured who contracts gonorrhea, though it did not specify
that term. Such an insured would naturally consider that
any disease which would afflict him through his penis and
its adjuncts would be exempt from liability under the
policy because the same disease would begin its course in a
female through her genital organs, which he would well
understand were not “common” with his, though they have
some of the functions similar or complementary to his.
But the general understanding of the lay mind is that the
male and female genital organs are “not common to both
sexes.” That both sexes have an urethra, both have a
bladder and both have a blood stream, all of which may be
ultimately affected, does not make the organs of plaintiff,
which were primarily affected by the poisonous gonococei,
and the genital organs of a female “common to both
sexes.”

The sense in which such contracts are to be interpreted
by the courts is not the sense in which the scientist under-
stands the terms, but the sense in which the average man
understands them. In Lewis v. Ocean Accident & Guarantee
Corporation, 224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129,
Judge Cardozo said: ‘“To the scientist who traces the origin
of disease, there may seem to be no accident in all this. * * *#
But our point of view in fixing the meaning of this con-
tract must not be that of the scientist. It must be that of
the average man. * * * This test—the one that is applied
in the common speech of men—is also the test to be applied
by courts.”

In Standard Life & Accident Ins. Co. v. McNulty (8th
C. C.) 157 Fed. 224, Sanborn, J., said: “Agreements of
insurance are to be construed like other contracts, according
to the sense and meaning of the terms which the parties
use, taken in their plain and popular sense.”

As average men, considering the contract of insurance
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and taking the words of the provision in their plain and
popular sense, we think there was no reasonable basis
upon which the plaintiff might base a recovery for his
disability.

Appellee cites Mutual Benefit Health & Accident Ass'n v.
Blaylock, 163 Miss. 567, 143 So. 406, where a judgment
against the same company as defendant here, on an ap-
parently similar policy, was affirmed. In that case, how-
ever, the insurer had a “skin disease which could be con-
tracted by any one on any part of the body.” Thus it was
held to be a disease of an organ common to both sexes.
So the case is not in point.

Plaintiff did not prove any liability under the terms of
the policy. The court erred in not sustaining defendant’s
request for an instructed verdict. The judgment is re-
versed and the trial court is directed to enter a judgment
for defendant.

REVERSED.

HENRY LEIS, JR., APPELLEE, V. JOHN W. BECKMARK ET AL.,
APPELLANTS.
275 N. W. 679

FiLep NOVEMBER 5, 1937. No. 30088.

1. Landlord and Tenant. Under an oral lease for the cultivation
of a farm for a single season, where lessor agrees, in addition
to the land, to furnish one-half of the seed and feed and all
necessary equipment to plant, cultivate and harvest crops, and
lessee agrees to perform all labor and to deliver to lessor one-
half of all erops, the relation of the parties to each other is that
of tenants in common of the crops.

Equity. “When a court of equity has acquired jurisdiction of a
cause for any purpose, it may retain it for all purposes, and
proceed to a determination of all of the matters put in issue by
the pleadings.” Disher v. Disher, 45 Neb. 100, 63 N. W. 368.
Where a court of equity acquires jurisdiction for an
accounting between tenants in common of crops on the pleas of
both parties to an oral contract, all the issues raised by the
pleadings may be determined regardless of distinctions between
equity and law.

n
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APPEAL from the district court for Morrill county:
GEORGE W. IRWIN, JUDGE. Affirmed.

F. E. Williams, for appellants.
Fred T. Nichols, contra.

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE,
CARTER and MESSMORE, JJ.

RoSE, J.

This is a controversy between a tenant and his land-
lords over their respective obligations and shares of crops
under an oral contract for the cultivation of farm lands on
which beets, potatoes, corn, barley, oats and other crops
were produced in Morrill county during the season of 1935.
Henry Leis, Jr., plaintiff, was tenant and John W. Beck-
mark, Vincent B. Beckmark and Amanda J. Beckmark, de-
fendants, were landlords.

The cause was first tried before a duly appointed and
qualified referee who heard the parties at great length on
pleas of plaintiff and defendants for an accounting. The
referee made findings to which defendants excepted. The
cause was heard by the district court on the referee’s re-
port, the exceptions thereto and the evidence. The trial
resulted in confirmation of the referee’s report. From a
judgment in favor of plaintiff, defendants appealed to the
supreme court. '

On appeal it is asserted by defendants that the action
is one at law by a farm tenant against his landlords for
conversion of his share of the crops and for compensation
for services performed by him independently of the rela-
tion of landlord and tenant. In support of this view of the
action, many technical rules of law are invoked to defeat
the judgment below. The position thus taken is untenable
in the light of the pleadings and the evidence. Plaintiff
prayed for an accounting, in which defendants joined. The
prayer in the answer of defendants to the petition of plain-
tiff is in part as follows:

“Defendants pray that an accounting be had of all mat-
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ters between. plaintiff and defendants growing out of and
had pursuant to said contract for the purpose of a full and
complete settlement of such matters.”

The referee and the district court found, and the evidence
shows, that defendants were to furnish, in addition to the
farm lands, one-half of the seed, feed, fuel for tractor, and
all necessary equipment to plant, cultivate and harvest
crops grown on the leased premises, and that plaintiff was
to perform all labor and to deliver to defendants one-half
of all crops. Plaintiff owned and used a truck in connec-
tion with some of his work. The cause was tried and de-
termined on the basis of an accounting and as such the
judgment below is reviewable. The parties conferred on
the district court jurisdiction to determine all matters
growing out of their contract for “the purpose of a full
and complete settlement.”” A conversion of any crop or
damage thereto was cognizable in the accounting for which
both parties asked. The following rule refutes the theory
of defendants:

“When a court of equity has acquired jurisdiction of a
cause for any purpose, it may retain it for all purposes,
and proceed to a determination of all of the matters put
in issue by the pleadings.” Disher v. Disher, 45 Neb. 100,
63 N. W. 368.

Both referee and trial court followed this rule and de-
termined the issues raised by the pleadings regardless of
distinctions between equity and law. In the decision be-
low the court properly considered the parties to the suit
tenants in common of the crops under their oral contract
and held them all accountable for what they did in that
relation,

Considering the case in its true nature with a large
volume of evidence adduced by both sides and the rules of
equity and principles of law applicable to the facts, the
referee examined separately the items on both sides of the
accounting, listed them in detail and found that defend-
ants should be charged with $629.79 and plaintiff with
$410.62, leaving a balance of $219.17 due plaintiff from
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defendants. Unpaid purchase prices for products sold
and other pertinent matters were adjusted on the basis
of equal division of crops. The district court heard the
parties on the report of the referee, the exceptions there-
to, and the evidence, and found the issues generally in
favor of plaintiff, confirmed the referee’s report and en-
tered judgment conforming thereto. On appeal the excep-
tions to the report of the referee are found upon considera-
tion of the entire record to be without merit. The judg-
ment in favor of plaintiff and against defendant for $219.17
and for other equitable relief granted is supported by a
preponderance of the evidence and free from prejudicial
error,

Defendants contend that the costs should be taxed to
plaintiff, and that in any event the:fee allowed for the
services of the referee is excessive. The trial court’s allow-
ance for the work of the referee was $250 and for that of
the reporter $40. The record shows that these allowances
were fair and reasonable for services well performed and
were properly taxed with other costs against defendants.

AFFIRMED.

EDWARD C. HEMMER, APPELLEE, V. METROPOLITAN LIFE IN-
SURANCE COMPANY, APPELLANT.
276 N, W. 153

FI1LED NOVEMBER 5, 1937. No. 30245.

1. Insurance. Under the law of the case as determined by previous
judgment of this court, where proof established that plaintiff’s
employment covered by policy in suit had continued four years,
two months, and twenty-three days when payment for temporary
disability was commenced, and thereafter continued for fifty-
three weeks, in determining the five years of service stipulated
by the terms of such insurance contract as a prerequisite to
plaintiff’s right to receive compensation for permanent total
disability, such fifty-three weeks should be included as part
thereof.

2. Trial: INSTRUCTIONS. Instructions given to a jury must be
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construed together, and if, when considered as a whole, they
properly state the law, it is sufficient.

3. Attorney and Client. A reasonable attorney fee in any proceed-
ing is to be determined by the nature of the case, the amount
involved in the controversy, the results obtained, and the services
actually performed therein, including the length of time neces-
sarily spent in the case, the care and diligence exhibited and
the character and standing of the attorneys concerned.

4. Costs. Record examined, and the allowance of an attorney
fee of $2,500 thereunder held excessive.

APPEAL from the district court for Douglas county:
WILLIAM A. DAY, JUDGE. Affirmed as modified.

Harley G. Moorhead and Emmet S. Brumbaugh, for ap-
pellant.

Fradenburg, Webb, Beber, Klutznick & Kelley and Alfred
A. Fiedler, contra.

Heard before Goss, C. J., RoSE, EBERLY, DAY, PAINE,
CARTER and MESSMORE, JJ.

EBERLY, J.

This is an action to recover permanent and total dis-
ability, alleged by plaintiff to be due him, in the sum of
$1,848.50 under a group policy of insurance issued by de-
fendant company to its own employees, of whom plaintiff
was one, after completion of six months of service,—
permanent and total disability benefits becoming payable
only when at the time the employee applies for the same
such employee had five years of service and had contrib-
uted to the premiums for such insurance ever since he was
eligible or has been a continuous contributor for not less
than four years and six months. There was a trial to a
jury, resulting in a verdict for plaintiff in the sum of
$1,407.70, and from the order of the trial court overruling
its motion for new trial the defendant company appeals.

This is the second appearance of this case in this court.
In Hemmer v. Metropolitan Life Ins. Co., 131 Neb. 14, 267
N. W. 153, this identical controversy was presented to this
court by an appeal of plaintiff from the order of the dis-
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trict court for Douglas county sustaining defendant’s de-
murrer to plaintiff’s petition and dismissing his action.
This court in that proceeding, after an examination of the
pleadings and the terms of the insurance contract set forth
therein, construed the same and reversed the judgment of
the district court and remanded the cause for further pro-
ceedings. In that judgment this court, upon an examination
of the contract of insurance, held substantially, as applied
to the issues now presented on this second appeal, that
plaintiff was required to prove only two principal factors,
viz.: (1) That his disability in the degree defined by the
policy had continued for 53 weeks; and (2) that at the end
of such 53 weeks, being then totally and permanently dis-
abled, if he sought total and permanent disability benefits,
he had the five years of service essential to his recovery
under the terms of the policy in suit, and that such five
years of service could include the 53 weeks during which
he was receiving temporary disability benefits. This ad-
judication constituted the law of the present case, as
previously determined.

There is no conflict in the evidence as to the fact that
plaintiff had been employed by defendant company, and
within the scope of the insurance policy, four years, two
months, and twenty-three days when the payments of
“temporary disability” were commenced in June, 1933,
and that such payments continued up to and including
June 24, 1934,

The master policy here involved contained two relevant
provisions, viz.:

“In addition to the temporary disability benefits pro-
vided hereunder, the employee’s contributions will be
waived for each full calendar week for which such benefits
are payable.”

Also, “the service of an employee who has been in re-
ceipt of disability benefits shall be deemed to terminate, as
of the last day of the period for which such benefits were
paid.”

These provisions sustain and render necessary the con-
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clusion as to completion of five years of service above an-
nounced. .

The fact that plaintiff, at the commencement of the ac-
tion, was permanently and totally disabled is not ques-
tioned either in the evidence or on argument at the bar of
this court. And the further fact that he had performed the
five years of service necessary to bring him within the
terms of the policy entitling him to recover must be con-
"ceded in view of the record before us and the law of the
case heretofore established.

Certain objections to instructions given by the trial
court are challenged by appellant. These instructions must
be construed together, in the light of the law of the case
as heretofore determined by this court. We have so ex-
amined them and have found them free from error.
Stephan v. Prairie Life Ins, Co., 113 Neb. 469, 203 N. W.
626 ; Clausen v. Johnson, 124 Neb. 280, 246 N. W. 458.

The defendant presents for review the reasonableness of
an allowance of attorney fees in the sum of $2,500 as
taxed against it by the trial court. Authority for the taxing
of attorney fees by trial courts in the instant class of cases
is conferred by section 44-346, Comp. St. 1929. In passing
on this section the United States circuit court for the eighth
circuit in a Nebraska case sustained the action of the trial
court in fixing an attorney fee thereunder, in the absence
of any oral evidence on the subject, and stated:

“The further point, in connection with the allowance of
this fee, that there was no evidence as to a reasonable
amount is not open to examination. If it were, we would
be inclined to hold that the court is as good judge of rea-
sonableness of attorney fees for services in that court as
any one. Any testimony as to what would be a reasonable
fee would be in the nature of expert evidence, and, as such,
advisory but not binding upon the court.” Globe Indemnity
Co. v. Sulpho-Saline Bath Co., 299 Fed. 219.

Nevertheless, the question of attorney fees is subject to
review, and the revisory action of this court is to be exer-
cised in a consideration of all the facts disclosed by the
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record. This court has carefully considered the record, in-
cluding all competent evidence presented thereby on the
subject of a reasonable attorney fee, in view of the nature
of the case, the amount involved in the controversy, the
results obtained, and the services performed including the
length of time spent in the case, the care and diligence
exhibited and the character and standing of the attorneys
concerned. Without any criticism relative to elements so
enumerated, we are unanimously of the opinion that the
sum of $2,500 allowed and taxed by the trial court as at-
torney fees is excessive and constitutes an abuse of ju-
dicial discretion; that a reasonable fee for plaintiff’s at-
torneys in the trial court does not exceed, and is hereby
fixed at, the sum of $500; and that a fee for services per-
formed by plaintiff’s attorneys in this court upon this ap-
peal is allowed in the sum of $250, which last-named
amount is ordered to be taxed as costs in this case.

Therefore, it follows that the judgment in favor of
plaintiff in the sum of $1,407.70 is affirmed, and that the
order of the trial court in this case fixing and allowing an
attorney fee of $2,500 is set aside and reversed, and the
cause is remanded to the district court, with directions to
tax the sum of $500 in favor of plaintifi’s attorneys for
services in the trial court.

AFFIRMED AS MODIFIED.

DAISY MOORE, ADMINISTRATRIX, APPELLEE, V. ERNEST NIs-
LEY, APPELLANT.
275 N. W. 827

FILED NOVEMBER 5, 1937. No. 30086.

1. Automobiles. If, as required by law, a driver does not display
lights on a projecting load when it is dark, it is evidence of
negligence.

Our examination of the record shows that the finding

of negligence of the truck driver in an action for the death of

the driver of an automobile which collided with a lumber skid
projecting sidewise into the highway is sustained by the evidence.
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APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. A ffirmed.

L. R. Doyle and T. R. P. Stocker, for appellant.
James L. Brown, contra.

Heard before Goss, C. J., ROSE, DAY, PAINE, CARTER and
MESSMORE, JJ.

DAy, J.

Daisy Moore, as administratrix, seeks to recover for the
death of her husband resulting from an accident on the
highway with Ernest Nisley. She recovered in a trial to
a jury in the district court, from which an appeal is prose-
cuted. While there are many assignments of error, the
question of the sufficiency of the evidence embraces all of
them.

The accident occurred on the 6th of September, 1935,
at a point on the state highway No. 2, about one-half mile
north of Cheney. The appellant was moving a metal
granary from the state fair grounds in Lincoln to a farm
near Bennett, which is just beyond Cheney on this high-
way. In order to load the granary on the truck, a skid
was constructed of lumber and left between the granary
and the truck when loaded. One piece of this lumber, a
2 by 8, 14 feet long, ran through the windshield of de-
cedent’s car, fatally injuring him. This, briefly, is the
accident.

Proper pleadings were filed, in which the appellee al-
leged that the collision resulted from the negligence of the
appellant. This negligence is averred to be: First, that
Nisley drove his truck without lights on the granary or
skid overhanging the truck; and, second, that he was driv-
ing a truck so loaded without a lawful permit of the state
of Nebraska. An answer was filed alleging that the aceci-
dent occurred as the result of the negligence of the de-
ceased, and denying that the appellant was in any way
responsible for the injuries and death of the decedent,
Jesse E. Moore. The pleadings are elaborate, but this sub-
stantially states the issue.
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There is no dispute that the law required Nisley to get
a permit to move the granary on the highway, but the crux
of the case is whether he so drove his truck that his negli-
gence was the proximate cause of the accident. In order to
determine this, it is necessary to determine the sufficiency
of the evidence to sustain a verdict.

It is a legal platitude in this state that, where different
minds may reasonably draw different conclusions from the
same evidence as to the facts in the case as to whether they
indicate negligence or contributory negligence, the issues
must be submitted to the jury. It was recently so held in
Major v. Harrison, 132 Neb. 363, 272 N. W. 201, citing
some of the numerous cases supporting this rule.

The evidence of the appellee, and for the purpose of this
case it will be considered in its most favorable light, is
that the accident occurred on a cloudy day; that the sun
set at 6:52 p. m., or later. It is also an established fact
that the decedent entered a local hospital at 8:30 p. m. It
was testified that the sun had set, and that it was dark. A
witness testified that there was a light place in the west,
just prior to the accident, which silhouetted vehicles com-
ing from the west, but the truck had turned south after-
wards. The headlights of the car were on. The highway
was a dark oil mat. The decedent was killed, so that the
only eyewitnesses were two boys in a junk truck which
the decedent passed, and the driver of the truck and a
passenger accompanying him. There are many witnesses
as to surrounding circumstances. Upon many things the
evidence is sharply in conflict. The place of the occurrence,
and the manner thereof, as well as the time and the condi-
tion of the light, are matters concerning which there is
adverse testimony. It is generally agreed that decedent
passed a truck prior to the accident, and that when he met
this truck a 2 by 8, 14-foot plank, projecting from the body
of the truck at least 314 feet, ran through the windshield
of his car and killed him. It is not disputed that the ap-
pellee’s decedent died as a result of the accident. Neither
is it disputed that the board responsible for the accident
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was overhanging the truck and not lighted. Even if it
were not entirely dark, can a driver rely upon the lights of
an approaching car to outline its extent? The law pro-
vides for lights on the overhanging load, even if it is not
sundown, if there is not sufficient light to render vehicles
discernible for a distance of 300 feet. The jury were prop-
erly instructed as to the law. Now, at the time of the aceci-
dent the drivers of the cars had turned on their lights, and
that is a circumstance which the jury may consider as to
whether a failure to light the overhanging load was negli-
gence. If, as required by law, a driver does not display
lights on a projecting load when it is dark, it is evidence
of negligence. An analogous case is Cohen v. Silverman,
153 Minn. 391, 190 N. W. 795. Is this not to some extent
applicable if the accident occurred on one side or the other
of the center of the road? The questions for the jury are
the negligence and the contributory negligence at the time
of the accident.

The appellant contends that the physical facts preclude
recovery here. He relies on Hessler v. Bellamy, 128 Neb.
571, 2569 N. W. 514, but the quotation from that case
shows it is inapplicable. It begins: “Where undisputed
physical facts demonstrate.”” To us the testimony estab-
lishing these physical facts is disputed. The rule is a
salutary one, and there are many Nebraska cases support-
ing it, but it is not applicable here.

The question of the overhanging load as applicable to
the sufficienty of the evidence is an interesting one. There
are not many reported cases, but the rule uniformly adopted
is that evidence of a failure to display lights upon a load
projecting from a truck shows negligence. This seems to
be ordinary care, even if the statute does not require it.
Usually, statutes require such careful consideration for the
safety of others, but it is possibly only a salutary declara-
tion of what constitutes ordinary care. In 1927 the Cali-
fornia supreme court held that it was evidence of negli-
gence to place a truck carrying a girder across a road
after dark. Miller v. Lyons, 200 Cal. 232, 252 Pac. 330. In
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1928 Kansas held that testimony of a projecting timber on
a truck was evidence of a truck owner’s negligence. Barzen
v. Kepler, 125 Kan. 648, 266 Pac. 69. See, also, Bowley v.
Smith, 131 Me. 402, 163 Atl. 539; Dorris v. Bridgman &
Co., 296 Pa. St. 198, 145 Atl. 827. Our examination of the
record shows that the finding of negligence of the truck
driver in an action for the death of the driver of an auto-
mobile which collided with a lumber skid projecting into
the highway is sustained by the evidence. The verdict of
the jury, based upon conflicting evidence, of course, will
not be disturbed.
AFFIRMED.

THEODORE DAVIS ET AL., APPELLANTS, V. ADAM MOHR,
TRUSTEE, ET AL., APPELLEES.
275 N. W. 865

FiLep NovEMBER 5, 1937. No. 30082.

Record and evidence examined, and held to sustain the findings and
judgment of the trial court.

APPEAL from the district court for Sarpy county :
DANIEL W. LIVINGSTON, JUDGE. Affirmed.

Joseph E. Strawn and S. L. Winters, for appellants.
William R. Patrick, contra.

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE,
CARTER and MESSMORE, JJ.

PAINE, J.

Plaintiffs filed an action in equity to quiet title to certain
tracts of land and accretions thereto along the north side
of the Platte river in Sarpy county, and to enjoin the de-
fendants from trespassing upon the same, or erecting bar-
riers thereon.

The defendants first filed an answer in the nature of a
general denial, and later filed an amended answer with
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cross-petition, praying for a judgment quieting title to cer-
tain land in defendants, to which a reply was filed. A de-
cree was entered, dismissing plaintiffs’ petition, and grant-
ing defendants relief as prayed, from which plaintiffs
appeal.

The plaintiffs are Theodore Davis and his son-in-law,
Henry F. Schulz. The defendants consist of nine indi-
viduals and the Clarke Land & Loan Company, a corpo-
ration.

The land which is in controversy in this case is located
in sections 26 and 27, township 13 north, range 12 east
of the 6th principal meridian in Sarpy county, Nebraska,
and is more particularly described as government lots 3
and 4, together with a large island, called by the plaintiffs
the Davis & Schulz island, of approximately 34 acres, lying
just to the south of these tracts across a small branch of the
Platte river, and which constitutes the north side of the
Platte river, together with certain accretions thereto. Lot
3 lies to the east of each of said lots lying along the north
bank of said river. The defendants disclaimed any in-
terest in government lot 3. Government lot 4 is the only
shoreland which is in controversy, and the abstract shows
that the record title to this government lot 4 is incomplete.

The plaintiffs claim the ownership of all of the Davis &
Schulz island, alleging that it was formed by acecretions
added to a small portion of government lot No. 3 which
was cut off from the mainland by the Platte river; that
this portion so cut off is the eastern end of the island.

On the other hand, the defendants claim in their cross-
petition that for more than ten years they have been in
adverse possession of government lots 4 and 5, claiming
to own and hold the same adversely to all other persons;
that these lots are riparian in character, and that they
are, therefore, the owners of such portion of said island
as is situated south of their lands.

At the east end of the Davis & Schulz island there are
a number of large trees, and the plaintiffs contend that
the island was formed by an accretion from the east
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end to the west end, starting from a little island where
the large trees are growing, which island was cut off
from government lot No. 3 on the mainland which they
own, and plaintiffs insist that all of this island is formed
from such accreted land, as there was no island there
when the government survey was made in 1856. In the
trial this tip at the east end of the island on which the
large trees are growing was designated a towhead.

On the other hand, the defendants insist, and their
evidence supported their claim, that this towhead was
originally a part of an island called Zwiebel island, lying
to the east, which island is covered with large trees of
the identical character and general size with the trees
on this towhead, which trees differ from the trees on
the mainland, and from the smaller trees at the west
end of the Davis & Schulz island. Defendants insist
that in 1910 there was an ice gorge which resulted in the
water cutting off the towhead from Zwiebel island, and
it has remained cut off ever since, and that it was never
a part of the mainland, or attached to lot No. 3.

The defendants ridicule the claim of the plaintiffs that
this island of 34 acres, and reaching nearly three-quarters
of a mile upstream, accreted from this towhead at its
east end, and insist that islands are never formed up-
stream in a current, but that they are always formed
from a towhead downstream, but the plaintiffs as strenu-
ously ingist that it was so formed in this case. The
evidence of defendants rests in part upon the testimony
of a surveyor, who testified that he had been acquainted
with this situation for more than 40 years, and that he
was there when this towhead was cut off from Zwiebel
island. Defendants insist that up to 1924 there was just
open water to the west of the towhead, and also claim
that neither of the plaintiffs has ever paid any taxes what-
ever on any of this Davis & Schulz island.

A large number of photographs, maps, charts, and a
photostatic copy of letters patent issued by the general land
office, and an abstract appear in this large bill of excep-
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tions, some of the photographs having been taken many
years ago, and the plaintiffs insist that the proof shows
that there has always been a channel between the tow-
head and Zwiebel island, and that they were never con-
nected. Plaintiffs insist that they have been in possession
of this island ever since it was formed, and that the title
of the defendants is attempted to be shown through
leases which have been given to a hunting club from a
number of different people. The plaintiffs insist that
some of the defendants’ witnesses are honestly mistaken,
and have confused in their evidence the situation in regard
to Davis & Schulz island with an island farther west.

The defendants charge that plaintiffs have never paid
any taxes on the land they are claiming, and that when
John W. Davis died in 1917, in the inventory filed with
his estate, which is found in the bill of exceptions, no
reference is made to this so-called Davis & Schulz island
as one of his possessions, and defendants claim that that
is because it had no existence at that time, and that
Davis had never claimed any part of the island which
was in existence, but had simply pastured cattle there
at times.

‘A number of witnesses were called to support the allega-
tions as to open, nortorious and continuous possession
by each of the parties, and the evidence is most confusing.
Various leases were given from time to time to the mem-
bers of the Papillion Gun Club, and these members testify
that some of them occupied the shack owned by the club
every two or three days during many years, and that
there was no interference with their peaceable possession;
that this house or shack was completely furnished for
comfortable living, and provided with a good well, and
that many guests were entertained there, including Boy
Scouts, and that to enjoy hunting and fishing it was
necessary to have control of the river to the center of the
main channel to exclude undesirables; that at times the
plaintiff Davis had been invited to eat with them, and
that the relations seemed to be friendly, but the plain-
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tiffs had claimed the right to, and testify they did, pasture
the island.

With this evidence of adverse possession down through
all these years, sharply in conflict, the trial judge, who
saw and heard the witnesses, then, accompanied by oppos-
ing counsel and the clients, went out and examined the
islands and trees and the riparian land in controversy,
with the bayous and channels separating them, and by
examination on the spot, reached a decision as to the
facts. He then took the case under advisement, had
briefs submitted on the law, and then entered a decree,
finding that the petition of the plaintiffs should be dis-
missed, and that the defendants, as riparian owners of
government lots 4 and 5, were the owners of that portion
of the Davis & Schulz island lying within the east and
west boundary lines when such government boundary
lines were extended south across the island, and finding
that, under the same rule of riparian rights, the plaintiffs
owned the easterly portion of the island which would be
cut off by an extension to the south of the west line of
their government lot 3.

In a case involving the erratic action of channels of the
Platte river during the spring floods and the ice gorges
of winter, as well as the examination of the character
and size of the trees growing upon adjacent islands, as
well as upon the mainland, a trial judge who heard the
same evidence which we had before us, and who made
a careful examination of all these facts on the ground, is
in a very advantageous position to determine the facts
in a case of this nature. There is very little dispute in
this case as to the law of Nebraska relating to adverse
possession, riparian rights, and accretions, and we see no
necessity for discussing the many cases cited upon these
points.

The record has been carefully examined, and it is held
to sustain the findings and judgment of the trial court.

AFFIRMED.
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ALGERNON L. ANDERSON, APPELLEE, V. FORREST BYRD,
DOING BUSINESS AS BYRD NURSERY COMPANY, ET AL.,
APPELLANTS.

275 N. W. 825
FIiLED NovEMBER 5, 1937. No. 29961.

1. Negligence. Proximate cause, as used in the law of negligence,
is that cause which in a natural and continuous sequence, un-
broken by any efficient intervening cause, produces the injury,
and without which the accident could not have happened.

2. An efficient intervening cause is a new and independent
force which breaks the causal connection between the original
wrong and the injury.

3. The cause of an injury is that which actually produces

it, while the occasion is that which produces an opportunity for
the causal agencies to act.

4. Automobiles. Where the drivers of two motor cars enter a
cloud of smoke that has drifted over the highway and a collision
occurs, the smoke is not an efficient intervening cause of the
accident. In such case, the. smoke is a condition which the
jury should consider in connection with the other evidence in
determining the question of negligence.

5. Evidence examined and held sufficient to sustain the judgment.

APPEAL from the district court for Phelps county:
LEwIs H. BLACKLEDGE, JUDGE. Opinion on motion for
rehearing of case reported in 132 Neb. 588. Former opinion
withdrawn and judgment affirmed.

De Lamatre & De Lamatre and Dora Nelson, for appel-
lants.

A. W. Storms and Frank A. Anderson, contra.

Heard before Goss, C. J., ROSE, EBERLY, PAINE, CARTER
and MESSMORE, JJ., and CHAPPELL, District Judge.

CARTER, J.

Plaintiff commenced this action against the defendants
to recover damages resulting from an automobile collision.
The verdict of the jury in the district court was for plain-
tiff in the sum of $7,450. The trial court overruled
defendants’ motion for a new trial and entered a judgment
on the verdict. Defendants thereupon appealed to this
court.
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The facts in this case are fully stated in a former
opinion of this court. Anderson v. Byrd, 132 Neb. 588,
272 N. W. 572. The evidence amply supports the con-
tention of plaintiff that his car was on the right side of
the center line of the highway and that defendants’ truck
was partly on the left side of the center line when the
collision occurred. The jury resolved the evidence as
to the location of the cars in favor of the plaintiff, and
there being sufficient evidence to support it, the jury’s
findings will not be disturbed.

The defendants pleaded in their amended answer that
“said accident was proximately caused by a dense and
impenetrable cloud of smoke and dampness which imme-
diately preceding said accident settled over the road and
over both motor vehicles involved in said accident.” The
evidence disclosed that on the day of the accident the
plaintiff and three other persons were driving on high-
way No. 6 east of Holdrege to the scene of a railroad:
wreck a short distance east of that city. It appears from
the record that there was a drizzle of rain falling and
while the pavement was wet, it was not slippery. As
they approached the location of the wreck, smoke from
one or both of the locomotives settled down over the
highway. The evidence is quite conflicting as to- its
density. The collision occurred while both cars were
passing through this smoke. In our former opinion the
case was reversed because of the failure of the trial
court on its own motion to instruct the jury upon defend-
ants’ theory that the smoke was the proximate cause of
the collision. After a reargument of the case, we now
conclude that the former opinion is erroneous in this
respect and that the trial court properly instructed the
jury on this point.

Proximate ‘cause, as used in the law of negligence, is
that cause which in a natural and continuous sequence,
unbroken by an efficient intervening cause, produces the
injury, and without which the injury would not have
occurred.
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An efficient intervening cause is a new and independent
force which breaks the.causal connection between the
original wrong and the injury. The cause of an injury
is that which actually produces it, while the occasion is
that which provides an opportunity for the causal agencies
to act.

An alleged cause of an accident may sometimes be
merely a condition and not the real cause. The activities
of inanimate things are usually mere conditions and not
causes. Atlantic Coast Line R. Co. v. Daniels, 8 Ga. App.
775, 70 S. E. 203. A cloud of dust raised by another
passing car and alleged to have caused a collision has
been held to be a condition and not a cause. Mitsuda v.
Isbell, 71 Cal. App. 221, 234 Pac. 928. Likewise, it has
been held that, where smoke from railroad engines settled
over the scene of a collision prior to and at the time of the
accident, the smoke was a condition and not a cause.
Illinois Central R. Co. v. Oswald, 338 Ill. 270, 170 N. E.
247. In Claar Transfer Co. v. Omaha & C. B. Street R.
Co., 191 Ia. 124, 181 N. W. 755, smoke enveloping the
scene of a collision was treated as a condition and not a
cause. In Powers v. Standard Oil Co., 98 N. J. Law, 730,
119 Atl. 273, in holding that the unlawful parking of an
automobile on a public street was a condition and not a
cause, the court said: “In either event its impotence
for harm or damage, as an innocuous immobile instru-
mentality, must be manifest, since in both situations it
simply presented a patent condition, and not an operating
efficient or proximate cause, which can be said to contain
by its activity, that potentiality for harm or damage,
which furnishes the test upon which the rule of liability
in this character of tort feasance is predicated.”

In Steenbock v. Omaha Country Club, 110 Neb. 794, 195
N. W. 117, in holding that a flagpole lying across a drive-
way on the grounds of the club, into which a car was
driven, was not a proximate cause of the accident, the
court said: “It is not sufficient that the negligence charged
does nothing more than furnish a condition by which the
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injury is made possible, and if such condition causes an
injury by the subsequent independent act of a third person,
the two acts are not concurrent and the existence of the
condition is not the proximate cause of the injury.” See,
also, Kudrna v. Sarpy County, 125 Neb. 83, 249 N. W. 87.

We necessarily conclude that the smoke in the case at
bar was a condition and not a proximate cause of the
accident. The proximate cause of the collision was the
driving of the truck on the wrong side of the road. The
position of the truck as it was driven over the highway
was a direct cause which continued unbroken by any
other efficient intervening cause up to and including the
very instant that the accident occurred, and without
which cause there would have been no collision between
the two motor vehicles. The trial court therefore properly
instructed the jury that the smoke was a condition to be
considered by them in connection with all the other
evidence in determining the question of negligence of the
parties or either of them.

Appellants complain of certain instructions given by the
trial court and of its refusal to give others requested by
appellants. We have examined the instructions given by
the trial court and have concluded that they are in all
respects correct and fully and fairly inform the jury of
the law applicable to the case. The requested instructions
were properly refused as incorrect statements of the law
or as stating propositions covered by the instructions given
by the court.

Appellants contend that the judgment is excessive. There
is evidence in the record to sustain a finding that plain-
tiff’s injury caused him extreme pain and suffering, and
nervous and mental shock. The testimony further shows
that he has suffered a permanent partial loss of hearing
of the left ear, that he suffered a concussion of the brain
and a possible permanent brain injury, that he suffered
injuries to his back and a possible permanent impairment
of his general physical condition. Property damage to
plaintiff’s car in the amount of $610, and medical atten-
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tion and expense in the sum of $350 are not disputed in
the evidence. After a consideration of all the evidence,
we conclude that it is sufficient to sustain a judgment
for $7,450.

Our conclusion is that the former opinion, in so far
as it conflicts with this opinion, should be withdrawn
and a judgment of affirmance entered.

‘ AFFIRMED.

MARJORIE KOVAR, APPELLEE, V. JOHN BECKIUS ET AL.,
APPELLANTS,
275 N. W. 670

FILED NovEMBER 5, 1937. No. 30101,

1. Automobiles: GROSS NEGLIGENCE. “The term ‘gross negligence,’
as used in the automobile guest statute, signifies a degree of
negligence greater than want of ordinary care or slight negli-
gence, but not necessarily extending to wanton, wilful or in-
tentional disregard for the guest’s safety.” Sterns v. Hellerich,
130 Neb 251, 264 N. W, 6177.

2. “The existence of gross negligence must be
determmed from the facts and circumstances in each case.”
Morris v. Erskine, 124 Neb, 754, 248 N. W. 96.

3. : QUESTION FOR JURY. Whether the driver of an

automobile is guilty of gross negligence, where he is familiar
with the highway and has been previously warned, and where,
in order to pass a car going in the same direction, he turns
into a cloud of dust which the lights of his car failed to pene-
trate until he passed such car, going down the grade of a
steep hill at a speed of 60 to 65 miles an hour, following a
ridge of gravel, and after proceeding two car lengths beyond
the car which he passed, strikes holes in the edge of the road,
not in the highway proper, and loses control of his car, and
the car bounces up and down and sways back and forth, and
runs into a ditch, and a guest in the car is injured, presents
a question for the jury.

4. Trial: INSTRUCTIONS. “Instructions given to a jury must be
construed together, and if, when considered as a whole, they
properly state the law, it is sufficient.” Clausen v. Johnson,
124 Neb. 280, 246 N. W. 458.

5. Appeal: INSTRUCTIONS: REVIEW. “Where a requested in-
struction is refused by the trial court, but the court embodies
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the same idea in an instruction given upon its own motion,
the party requesting such instruction having suggested it to the
court will not be heard to complain that it is erroneous.”
Vorce v. Independent Telephone Co., 86 Neb. 27, 124 N. W, 836.

6. Trial. “It is proper practice for court to refuse to submit to
jury defense not supported by evidence.” Sterns v. Hellerich,
130 Neb. 251, 264 N. W. 677.

7. Automobiles. Under the facts disclosed by the record, held that
the plaintiff did not assume the risk.

APPEAL from the district court for Butler county:
HARRY D. LANDIS, JUDGE. Affirmed.

L. R. Doyle, Frank Mizera and Bernard S. Gradawohl,
for appellants.

Thomas & Thomas, Coufal & Shaw and Ray E. Sabata,
contra.

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and
MESSMORE, JJ., and KROGER, District Judge.

MESSMORE, J.

This is an appeal from a jury verdict in the district
court for Butler county, wherein the plaintiff recovered
damages for personal injuries sustained by virtue of an
automobile accident.

The amended petition of plaintiff alleges the topography
of the highway, charges gross negligence on the part of
defendant John Beckius in certain particulars, and prays
damages sustained by plaintiff. The defendants’ answer
contains a general denial, the defense of contributory
negligence, and alleges that plaintiff assumed the risk,
failed to object to or protest against the driving of John
Beckius, and was acquainted with the proficiency and
ability of the driver. The evidence reflects that the DeSoto
automobile was driven by the defendant John Beckius,
with the consent of the owner, Nick Beckius. For con-
venience, defendant John Beckius will be hereinafter re-
ferred to as the defendant.

On September 24, 1935, at 10 p. m., or shortly there-
after, defendant, driver of the automobile, the plaintiff,
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Marjorie Kovar, seated with him, and Howard Kovar,
plaintiff’s brother, sitting behind the driver, with Rose
Sabata at Howard Kovar’s right, in the rear seat, were
proceeding north from David City on the David City-
Schuyler road. .

The immediate facts in this case relate to the method
and manner of driving the car from the top of “Demuth
Hill” down the grade of said hill. The testimony of the
witnesses for plaintiff and defendants as to the grade and
topography of the hill is so similar that no controversy
arises therefrom. “Demuth Hill” is composed of light
clay soil, which easily powders, erodes and washes. It
does mnot hold gravel well, the gravel not working into
it. The road grade is approximately 32 feet wide and
is maintained to within two feet of the edge of the road
grade because of the washing of gravel. The outer edge
of the gravel ridge was about two and a half feet wide,
which left 26 feet of clearance on the west edge of the
gravel to the extreme west edge of the highway. On the
night of the accident, there were cuts and holes in the
outer edge of the road grade about 20 feet north of Demuth
driveway, one of which was about two and one-half feet
long and about six inches wide. There were also two
washouts of smaller dimensions. The traveled portions
of the highway were free from these washouts. “Demuth
Hill” is a high hill, with steep banks, and, in order to
construct a passable road grade, it was necessary to remove
the dirt from the hill and construct a grade from the
hill to the valley, which grade extended upward from
the natural elevation, so that the grade was higher than
the level of the land on either side.

Defendant testified that he was driving around 35 miles
an hour on his own side of the highway and maintained
such speed until he arrived at “Demuth Hill,” when he
saw an automobile, traveling north on its own right side
of the road,  which later developed to be the Rudolph
Vrba car. Defendant started to increase his speed to go
around the Vrba car when he was a distance of 150-feet
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from the top of “Demuth Hill” south. He followed the
Vrba car over the top of the hill and about half the
distance down hill, and then asked his companions if he
should pass the car. One of them said “O. K.” He then
started to pass the Vrba car, increasing his speed slightly,
and, watching ahead, he could see the road. He testified
that there was a space of about three feet between his
car and the Vrba car when he passed, and about three
feet between his car and the edge of the road; that he
did not know whether he got clear past the Vrba car; that
the first time he was aware of any trouble was when
his car started to bounce and gave a severe jolt; that he
did not remember going down the road or into the ditch.
He testified further that he had driven the highway on
an average of two or three times a week, knew the road
and knew that the soil on “Demuth Hill” washed easily
and that grades were made to fill in low places where
they were washed out at the edge of the road, but that,
until the night of the accident, he did not notice the holes
in the highway which his car struck; that plaintiff made
no complaint of his driving and gave no warning.

Rudolph Vrba testified that he was traveling the high-
way at about 10:15 on the night of the accident, and
that his car was proceeding at about 40 miles an hour;
that defendant’s car overtook him on the north slope of
the extreme right side of the road and passed quickly;
that there was considerable room between the two cars
as defendant’s car passed and went on swiftly about two
car lengths ahead of witness’ car; that at that point
defendant’s car started to bounce up and down and went
into the ditch, swaying back and forth as it went, but
that it stayed on its wheels; that all of a sudden the
radiator of the car shot up on the side, and the car rolled
over twice; that when defendant’s car went into the ditch
it traveled 150 feet before it came to rest.

The plaintiff testified that she was familiar with “Demuth
Hill;” that she had driven with the defendant on many
occasions and knew the manner of his driving and his way
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of passing other cars; that he would accelerate the speed
of his automobile and not drive parallel with the car which
he was passing, but would increase his speed to go around
quickly; that at the time of the accident, as they reached
the top of “Demuth Hill” they saw a car towards the east;
that the defendant said: “There goes Nick Meisenberg, he
isn’t going to beat us very much to Schuyler;” that defend-
ant stepped on the gas, the car gained speed, and Rose
Sabata yelled: “Look out Johnnie;” that defendant had
turned to the left side of the road which was heavy with
dust, the lights of his car not penetrating through the dust,
and that after traveling a short distance she noticed that
they were passing the car of Rudolph Vrba; that there
was a wide space between the two cars at the time of
passing; that defendant’s car was proceeding north along
the edge of the shoulder of the road; that defendant did not
diminish his speed after the warning given by Rose Sabata.
Plaintiff remembered nothing further relative to the acci-
dent.

The wrecked car, 20 minutes after the accident, was
facing southeast. The measurements taken disclosed certain
tracks from the point of Demuth driveway north, right on
the ridge of the west edge of the road, for about 200 feet,
which track apparently “hung” to the west edge of the
road bank, and for about 200 feet the track turned into
the ditch. The course of the car, after the track turned
into the west ditch to where the ecar came to rest, was about
122 feet. There the car apparently struck some brush and
then proceeded about 128 feet more before it came to rest.
After striking the brush, the car evidently tipped over and
hit the ditch. The distance between the point where the
car turned into the ditch and where it finally came to rest
was appproximately 160 feet; the ditch in which the car
came to rest was from two to three feet deep, and where
the car went into the ditch at the driveway the ditch was
about 10 to 12 feet deep. Following the course of the car
from Demuth driveway to the point where it plunged into
the west ditch, there was a washout, from two to two and
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a half feet long and six inches wide, on the west edge of
the road, running east and west, about 20 feet north of the
driveway. There were washouts of smaller dimensions on
the same edge of the roadbed.

Appellants contend that the court erred in submitting the
cause to the jury, for the reason that the evidence failed
to disclose gross negligence on the part of defendant, and
cite several cases in support of such contention, the
principal ones being Thurston v. Carrigan, 127 Neb. 625,
256 N. W. 39, and Heesacker v. Bosted, 131 Neb. 42, 267
N. W. 177. These cases are clearly distinguishable from
the case at bar. In the instant case the defendant was
going down the grade of a steep hill, with which he was
familiar, knowing the condition of the soil, its tendency to
erode and wash out, and raise dust easily when being
traveled. He elected to turn to the left to pass a car,
accelerated his speed, and the facts clearly indicate that
the speed of his car was from 60 to 65 miles an hour at the
time defendant passed the Vrba car in a cloud of dust which
his lights failed to penetrate until after he had passed; that
he proceeded past the car approximately two car lengths
when he must have struck the holes on the west edge of the
highway, causing his car to bounce to such an extent that
he lost control of it and was unable to tell any part of the
story thereafter. Defendant testified that it was dangerous
to drive a car at 50 to 60 miles an hour over such highway
in the night-time and undertake to pass a car going down
a hill.

Gross negligence means negligence in a very high degree,
or the absence of even slight care in the performance of a
duty. The existence of gross negligence must be deter-
mined from the facts and circumstances in the case. Morris
v. Erskine, 124 Neb. 754, 248 N. W. 96 ; Sterns v. Hellerich,
130 Neb. 251, 264 N. W. 677; Lemon v. Hoffmark, 132 Neb.
421, 272 N. W. 214, ,

In the body of the opinion in Thurston v. Carrigan, supra,
quoting from the case of Gilbert v. Bryant, 125 Neb. 731,
251 N. W. 823, it was said that the term ‘‘gross negligence”
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“indicates a degree of negligence greater than want of
ordinary care or slight negligence but not necessarily extend-
ing to wanton or wilful or intentional disregard of the
guest’s safety.” And in Morris v. Erskine, supra, it was
said that the question of gross negligence is for the jury,
where the evidence relating thereto is conflicting and from
which reasonable minds might draw different conclusions.
Of course, it is not necessary in all cases that the operator
of a car be aware of impending danger in order to hold him
guilty of gross negligence, but that is a eircumstance which
should be considered. Where the known risks are enhanced,
the degree of care should correspondingly increase.

Sterns v. Hellerich, supra, cited by appellee, is a case
somewhat analogous to the case at bar. In that case the
driver had been warned by one of the passengers in the
rear seat of the car, as he was proceeding down a hill on a
curved road, and, in disobedience to that warning, he
continued to drive at 50 miles an hour ; the car was weaving
from side to side before it reached a bridge and plunged
through the left-hand side thereof. The evidence on behalf
of defendant tended to show that no warning was given
the driver of the dangerous place in the road. He was
familiar with the road, while plaintiff had never before
been over the road. This court held that the rate of speed
and whether a warning was given were questions of fact
for the jury. .

In the case at bar, the defendant was familiar with the ‘
road, more so than the plaintiff. He proceeded down a.
steep hill, in the night-time, in a cloud of dust which his
lights failed to penetrate until after he had passed the
Vrba car, and in the space of two car lengths ahead of
the car he struck some holes in the road, not on the high-
way proper; his car followed down a ridge of gravel on
the edge of the road for 200 feet; he lost control of it at
the time he struck the bumps in the road, and, although
previously warned, as occurred in the Sterns case, he failed
to heed the warning, even though not given by plaintiff;
nor did the plaintiff in the Sterns case give the warning. In
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our opinion, the facts in the instant case constitute a ques-
tion of gross negligence for the jury to determine.

Appellants’ second assignment of error is to the effect
that the court erred in instructing the jury that they could
return a verdict based upon any one of the acts of negligence
pleaded in the amended petition.

“Instructions given to a jury must be construed together,
and if, when considered as a whole, they properly state the
law, it is sufficient.” Clausen v. Johnson, 124 Neb. 280,
246 N. W. 458.

Appellee cites the case of Vorce v. Independent Telephone
Co., 86 Neb. 27, 124 N. W. 836, in which it was held:
“Where a requested instruection is refused by the trial court,
but the court embodies the same idea in an instruction given
upon its own motion, the party requesting such instruction
having suggested it to the court will not be heard to com-
plain that it is erroneous.”

The appellants tendered an instruction embodying the
idea that if the defendant had been guilty of gross neg-
ligence in one or more of the particulars alleged in plain-
tiff’s petition, such gross negligence, if any, was the
proximate cause of plaintiff’s injuries, if any. We think
the trial court committed no error in this respect.

Appellants’ last assignment of error is that the court
failed to submit to the jury the issue of contributory negli-
gence and the assumption of risk by the plaintiff. '

“Contributory negligence is conduct for which plaintiff
is responsible, amounting to a breach of duty which the
law imposes upon persons to protect themselves from in-
jury, and which, concurring and cooperating with action-
able negligence for which defendant is responsible, con-
tributes to the injury complained of as a proximate cause.”
45 C. J. 942.

The evidence has been extensively covered in this opinion
and will not be reviewed in considering this assignment of
error. The record does not disclose that the statement
“0. K.” was made by this plaintiff. The evidence is not
clear as o whether the plaintiff knew of the holes in the
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road, as contended by defendant. At least, she did not
see the holes where the defendant turned his car to go
around the Vrba car. The accident happened within a
very short period of time, possibly not over five seconds.
Plaintiff, by her silence, did not acquiesce in and approve
the grossly negligent conduct of the defendant. She was
not bound to anticipate such reckless driving and grossly
negligent conduct on his part, as the facts in this case
indicate.

“The standard of the duty of an invited guest riding in
an automobile is the same as the driver’s, but the conduct
to fulfil that duty is ordinarily different because their
circumstances are different. Whether reasonable care has
been exercised in either case is a question of fact for the
jury, unless the facts were such as to which reasonable
minds would not differ in declaring such facts to con-
stitute negligence.” Glick v. Poska, 122 Neb. 102, 239
N. W. 626.

The court in the instant case told the jury that, ordina-
rily, a guest is not required to watch the road or advise
the driver in relation to the management of his automobile,
and may assume that the driver is reasonably safe and
careful, but that, when a situation arises which is out of
the ordinary, the guest is under a duty to warn of dangers
which would be apparent to the passenger; that if the
plaintiff neglected her duty in this regard and failed to
warn, if able to warn, when a warning from her would
have been of avail in avoiding the accident, the jury would
have a right to take such circumstances into consideration.
This instruction seems to cover the duty of the plaintiff
in this regard.

We find from the record no evidence of contributory
negligence on the part of the plaintiff, and that the trial
court was correct in not submitting the issue of contributory
negligence to the jury. Under the facts in this case as
explained herein, the plaintiff did not assume the risk, as
contended by appellants.

The judgment of the district court is

AFFIRMED.
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STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.
LINCOLN HAIL INSURANCE COMPANY (CHARLES SMRHA,
RECEIVER) ET AL., APPELLEES: F. A. W0OD ET AL., APPEL-
LANTS.
276 N. W. 169

FiLEp NOVEMBER 12, 1937. No. 30043.

1. Abatement: PARTIES. “An action does not abate * * * by the
transfer of any interest therein during its pendency, if the
cause of action survive or continue. * * * In the case of
any other transfer of interest, the action may be continued in
the name of the original party; or the court may allow the
person to whom the transfer is made to be substituted in the
action.” Comp. St. 1929, sec. 20-322.

2. Receivers: APPEAL. The order for the sale or disposition of the
assets of a trust being one within the discretion of the district
court to make and enter, a receiver, appointive or statutory,
has no right to appeal therefrom, for he is neither the censor
of the court nor interested in the event.

3. Insurance. The statutory provision applicable to the Lincoln
Hail Insurance Company, and constituting a controlling element
in all its contracts of insurance, recites: ‘‘All such associations
shall deposit in some bank or banks fifty per cent. of all the
assessments or premiums received from its members or policy-
holders which deposit shall be drawn from said bank for the
payment of losses only, and by check or order issued by the
treasurer of such association. Each check or order shall desig-
nate the name of the policyholder for whose benefit the money
is drawn,” ete. Comp. St. 1929, sec. 44-912.

RECEIVERS. It appearing that appellants as special

agents were at all times in possession of their trust under an

order of a court of competent jurisdiction directing them to
continue to administer it “as a going concern,” such order
amounted to an express direction to conduct its affairs in the
usual, ordinary way for which it was organized, with a full
compliance with the public policy of the state as expressed in
the applicable statutes, and the performance of the company’s
contracts with its membership as an existing solvent institution.
TRUSTS. The “loss fund” created by statutory man-
date, usable exclusively for payment of losses arising from the
insurance risks lawfully undertaken, to which fund 50 per cent.
of all premiums received were incorporated, and a like per cent.
of all premiums to be received were to be added, in view of
the purpose of its creation, constituted a trust fund. The
use of this fund by the special agents, now appellants herein,
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and its application by them to purposes other than those con-
templated by the law of its creation, particularly while such
special agents were judicially limited in their authority to
conduct the business as a going concern, constituted, to the
extent of the amounts so used and diverted, a misapplication
thereof and rendered them personally liable therefor.

Record examined, and held that the denial of the
claims of the special agents for further compensation amounted
to the exercise of a sound discretion by the trial court, and the
same is approved.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. A ffirmed.

Albert S. Johnston, for appellants.

Richard F. Stout, Jay O. Rodgers, Clinton J. Campbell,
Loren H. Laughlin, E. B. Perry and John Logan, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and
CARTER, JJ.

PER CuURIAM.

This is an appeal from the decree and judgment of the
district court for Lancaster county entered on August 10,
1936, denying claims for compensation in favor of F. A.
Wood and M. Witzenburg, as special agents of the depart-
ment of insurance of the state of Nebraska, and a judg-
ment entered against such special agents in favor of
Charles Smrha, receiver, in the sum of $12,633.56. In-
cluded herein is an appeal of F. A. Wood and M. Witzen-
burg from an order of the district court for Lancaster
county, entered on August 12, 1936, approving and con-
firming the sale and disposition of the assets of the Lincoln
Hail Insurance Company to Charles Carr.

These proceedings are the culmination of a course of
events which had their inception in the fact that the Lin-
coln Hail Insurance Company, a corporation organized and
existing under the laws of the state of Nebraska relating to
assessment hail insurance companies, was, on May 7, 1932,
pursuant to the provisions of section 44-204, Comp. St.
1929, by order of the district court for Lancaster county,
given into the possession of the department of trade and
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commerce, and that department was directed and autho-
rized to take possession of all of its property, records, and
effects, and for and in the name of the defendant insur-
ance company to conduct the business of said company as
a going concern, and as expeditiously as possible to make
a complete examination of the affairs of that company.

This order further directed: “It is further ordered and
decreed that, upon the completion of the examination afore-
said and as soon as said department may be advised in the
premises, the department make its report herein to this
court setting out its acts and doings under the provisions
of this decree, and its advice, recommendation and appli-
cation to this court as to the resumption by the defendant
company of the possession of its assets, affairs and busi-
ness, or the liquidation of the business, as provided in said
section 44-204, Compiled Statutes of Nebraska, 1929.”

In obedience to the decree last referred to, the examina-
tion of this company was completed, a report thereof was
duly filed and, by order of the district court for Lancaster
county entered on July 27, 1932, was approved, and it was
further therein ordered:

“That the department of trade and commerce continue
to administer the property and affairs of the defendant
company as a going concern pending the next annual
meeting of the members of the defendant company, or
until further order of this court.

“That the appointment by said department of M. Witzen-
burg and F. A. Wood as special agents of said department
in and for said administration of the property and affairs
of the defendant company be and hereby is confirmed.”

Necessitated by a legislative amendment to the govern-
ing statute, on May 24, 1933, upon an application in be-
half of the department of insurance of the state of Ne-
braska, as the statutory successor to the department of
trade and commerce, the former was substituted for and
in place of the latter, and M. Witzenburg and F. A. Wood
as special agents, now of the department of insurance,
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were in effect continued in charge of the Lincoln Hail In-
surance Company.

It appears that M. Witzenburg and F. A. Wood from
the time of their original appointment in July, 1932, con-
tinued in charge of the assets of the Lincoln Hail Insurance
Company, carrying on its business and affairs as a going
concern without any further authorization or direction
from the court which approved their original appointment.

It also appears that these special agents failed to pay
hail losses occurring in 1932, and on June 29, 1934, certain
policyholders in the Lincoln Hail Insurance Company, who
had sustained losses covered thereby in the year, filed in
the district court for Lancaster county a petition in inter-
vention, the object and prayer of which was in part to
require Lee Herdman (who was the head of the depart-
ment of insurance) and the defendants M. Witzenburg
and F. A. Wood to replace moneys belonging to the com-
pany and contained in its loss fund, which it was alleged
had been misapplied by them and wrongfully removed from
said “loss fund.” Thereafter Conn W. Moose, in his official
capacity as director of the department of insurance, filed
an application in this cause in the district court for Lan-
caster county, praying for the appointment of himself as
receiver of the Lincoln Hail Insurance Company, for the
liqguidation of that organization as an insolvent company,
and that as such receiver he be authorized to collect its
assets and make distribution thereof according to law. On
September 19, 1935, an order was entered in this cause
sustaining this application of Conn W. Moose, and as he
had at that time been succeeded in office by Charles Smrha,
this order was entered, adjudging that the Lincoln Hail
Insurance Company ‘“‘be, and it is declared to be insolvent
and that Charles Smrha be, and he is hereby appointed
receiver of the Lincoln Hail Insurance Company,” and he
was therein as such receiver expressly authorized to take
possession of its property of every kind, collect its assets,
and liquidate the same. Charles Smrha thereupon gave
the prescribed bond, qualified, and entered upon the duties
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of his trust. Upon his petition, F. A. Wood and M. Witzen-
burg were, by the district court, directed to file a report
of their acts and doings as special agents in charge of the
assets and business of the Lincoln Hail Insurance Com-
pany, and an account of all receipts and disbursements by
them made as such agents. With this order they complied.
To this report by them filed, Charles Smrha, as receiver,
filed objections, and certain other parties in interest also
filed objections. At this time, Wood and Witzenburg, by
proper pleadings, put in issue the allegations of the peti-
tion of the intervening policyholders. By a virtual con-
solidation, the issues thus made by pleadings, including
the. several objections referred to, were tried to the dis-
triet court, and evidence was adduced by the parties, and
on July 14, 1936, that court entered of record its “Find-
ings on final report of special agents Wood and Witzen-
burg and objections thereto by the receiver and by the
interveners filed June 29, 1934.” So far as related to the
present appeal, such findings recite, viz.:

“The principal assets of the company were uncollected
premium notes. After the defendants Wood and Witzen-
burg became active as special agents, on July 21, 1932,
collections on premium notes were made from that date
up to and including October, 1934, in the total sum of
$15,267.12, all of which went to the expense account and
none of which was deposited in the loss fund.

“Under the provisions of the statute of Nebraska gov-
erning this subject one-half of the $15,267.12 or a total
of $7,633.56 should have been deposited by the special
agents in the loss fund (Compiled Statutes 1929, sec. 44-
912). In addition to the foregoing, collections of interest
on deposits and other small items were made in the amount
of approximately $458.21, * * *

“Funds were transferred from the loss fund in various
banks to the expense account, as follows: August 1, 1932,
$2,000, January 1, 1933, $1,000, June 1, 1933, $1,000, or a
total of $4,000 which was transferred from the loss fund
to the expense fund after defendants Wood and Witzenburg
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became special agents and apparently said transfers were
on their order. On September 3, 1932, $1,000 on deposit in
the invested fund in the Farmers State Bank of Saronville
was transferred to the expense account.”-

Thereafter, based upon the above findings, which are
fully sustained by the evidence, judgment was entered in
favor of the receiver, Charles Smrha, and against F. A,
Wood and M. Witzenburg in the sum of $12,633.56.

Later, on August 12, 1936, the district court entered
an order directing the sale of the assets of the Lincoln
Hail Insurance Company by its duly appointed and quali-
fied receiver, Charles Smrha, to one Charles Carr. To this
transaction the appellants also present objections on this
appeal.

Preliminary to the consideration of the appeal on its
merits, appellants present a “Motion Relating to Parties,”
- which, by its terms, asks dismissal as to certain parties,
which would necessarily require the substitution of others,
based on the fact that certain appellees who filed their peti-
tion of intervention in the district court have, since the
institution of this action, assigned and transferred their
causes of action.

The Code provision here applicable is: “An action does
not abate * * * by the transfer of any interest therein
during its pendency, if the cause of action survive or con-
tinue. * * * In case of any other transfer of interest, the
action may be continued in the name of the original party;
or the court may allow the person to whom the transfer
is made to be substituted in the action.” Comp. St. 1929,
sec. 20-322.

Serving no real purpose at the present time, and in no
manner affecting the merits of the appeal, this motion
relating to parties is denied.

Appellants seek to attack the validity and regularity of
the sale of the entire assets of the Lincoln Hail Insurance
Company as directed by the district court for Lancaster
county by its order of August 12, 1936. However, appel-
lants are not parties in interest. They possess no capacity
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to sustain the objections so made. Originally they were
appointed and placed in possession of the business, prop-
erty, and assets of the Lincoln Hail Insurance Company as
“special agents” of the department of trade and com-
merce. By legislative amendment their designation was
changed to special agents of the department of insurance.
While the appellants formally conformed to the change,
it in no manner affected their powers or functions. They
were vested with powers analogous to receivers, and as
“special agents” they functioned in a similar manner and
were in large degree subject to similar limitations.

Whether the assets of a corporation in the hands of a
receiver, or in the hands of a special agent exercising the
powers of one, should be sold pending final decree to pre-
vent depreciation, depletion or loss is within the discretion
of the receivership court. Hagerstown Furniture Co. v.
Baker, 158 Md. 574, 149 Atl. 556; Boston Investment Co.
v. Pacific S. L. B. Co., 104 Ia. 311, 73 N. W, 839; Cozx v.
Snow, 47 Idaho, 229, 273 Pae. 933; High, Receivers (4th
ed.) p. 223.

The order, being an order within the discretion of the
court to make and enter, suggests the applicability of the
further rule that a receiver, or one exercising the powers
and performing the functions of a receiver, has no right
to appeal from an order within the discretion of the court,
for he is neither the censor of the court nor interested in
the event. Bosworth v. St. Louis Terminal RE. Ass'n, 174
U. S. 182; McKinnon v. Wolfenden, 78 Wis. 237, 47 N. W.
436. See, also, 23 R. C. L. 133, secs. 141, 142; High, Re-
ceivers (4th ed.) p. 313.

It is obvious that statutory special agents of the depart-
ment of insurance, exercising their statutory powers in
their official capacity, may not challenge the validity of an
administrative order made by a court of competent juris-
diction, the making of which is clearly within the discre-
tion of such court.

The next contention of the appellants relates to the
validity of the judgment entered against them in the sum
of $12,633.56.
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In this connection it will be remembered that the Lin-
coln Hail Insurance Company was organized and incorpo-
rated under the assessment hail insurance law of Nebraska,
and the manner of transacting its business was governed
by the provisions of that enactment. Not only are these
statutes to be considered as a solemn declaration of the
public policy of this state, binding alike upon courts, offi-
cials, and litigants, but, in addition thereto, the provisions
of such statutes authorizing organization and governing
the transaction of its affairs, the articles of incorporation
for membership, and the policy issued thereon constitute
the contract of membership between the company and
those insured by it. Jensen v.. Lincoln Hail Ins. Co., 125
Neb. 87, 249 N. W. 94.

One of the ‘statutory provisions thus evidencing the
public policy of this state, and constituting a controlling
element in all the contracts of insurance entered into by
the Lincoln Hail Insurance Company, is the following:
“All such associations shall deposit in some bank or banks
fifty per cent. of all the assessments or premiums received
from its members or policyholders which deposit shall be
drawn from said bank for the payment of losses only, and
by check or order issued by the treasurer of such associa-
tion. Each check or order shall designate the name of the
policyholder for whose benefit the money is drawn,” etc.
Comp. St. 1929, sec. 44-912, and as amended by section
44-912, Comp. St.- Supp. 1933. '

It is also to be noted that possession of the property
of this corporation and the rights of the appellants as
special agents in charge thereof were derived from and
confirmed by the terms of the decree of the district court
for Lancaster county entered on July 27, 1932, which, in
express terms, provides that the property and affairs of
the defendant company (Lincoln Hail Insurance Company)
shall continue to be administered “as a going concern
pending the next annual meeting of the members of the
defendant company, or until further order of this court.”

It further appears that this order has never been re-
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voked or rescinded, and that said Lincoln Hail Insurance
Company was first adjudged insolvent, Charles Smrha ap-
pointed receiver thereof, and direction given to liquidate
it as such, by order entered in said cause by the district
court for Lancaster county on September 19, 1935.

Thus it appears that during the time the appellants
were in charge of the affairs of this insurance company
they were operating under an express order of the district
court for Lancaster county to administer its affairs as a
“going concern,” with the evident purpose of returning
it to the control of its policyholders after the next annual
election.

Judicial definition of the term “going concern” is not
lacking.

This court has said: “A ‘going concern’ * * * jg * * *
some enterprise which is being carried on as a whole, and
with some particular object in view.” Oliver v. Lansing,
59 Neb. 219, 80 N. W. 829.

The term “going concern,” when applied to a corpora-
tion, means that it continues to transact its ordinary busi-
ness. The mere fact that a corporation is insolvent does
not dissolve the corporation and make the directors mere
trustees of its assets, if it is still a going concern. White,
Potter & Paige Mfg. Co. v. Pettes Importing Co., 30 Fed.
864.

In Slaughter v. Burgeson, 203 Ia. 913, 210 N. W. 553, the
supreme court of Iowa, in reference to the proper use of
the term, says in part: “The term ‘going concern’ refers
to an existing solvent business which is being conducted
in the usual and ordinary way for which it was organized.”

Therefore, it is obvious that the order of the district
court to the appellants as special agents to administer the
affairs of the defendant insurance company as a “going
concern” was tantamount to an express direction to con-
duct its affairs in the usual and ordinary way for which
it was organized, with a full compliance with the public
policy of the state expressed in the applicable statutes,
and the performance of the obligations of its contracts
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with its membership as an existing solvent institution. The
“loss fund” to which, by statutory requirement, 50 per
cent. of premiums and assessments received or to be re-
ceived by the company were added necessarily constituted
a trust fund for the payment of losses incurred under the
policies outstanding. The use and application of this fund
by these special agents, to the extent of $12,633.56, for
unauthorized purposes, as hereinbefore set forth, amounted
to a misappropriation, and renders them personally liable
to the extent of the moneys so unlawfully diverted and
misappropriated. Sherman v. Harbin, 124 Ia. 643, 100 N.
W. 622; Sherman v. Harbin, 125 Ia. 174, 100 N. W. 629.

Statutory agents who, in effect, function in the capacity
of receivers are subject to the same liability as judicial
receivers for expenditures made by them in violation of
statute, and in violation of the positive direction of a court
of competent jurisdiction.

It follows, therefore, that the judgment of the distriet
court for Lancaster county in favor of the receiver in the
sum of $12,633.56 is, in all respects, correct.

The last matter for our consideration is appellants’ chal-
lenge to the correctness of the order of the district court.
rejecting their claims for further compensation. In this
connection the language employed by Sedgwick, C. (later
a judge of this tribunal), is suggestive. In Stone v. Omaha
Fire Ins. Co., 61 Neb. 834, 86 N. W. 468, he says in part:
“Assets in the hands of receivers are too often unneces-
sarily depleted. Receiverships involving large expenses-are
too frequently protracted for the benefit of officers and
attorneys, rather than for the benefit of creditors and
other owners of the funds; and, as suggested by the appel-
lee in this case, it is the duty of the court to scrutinize
such proceedings closely, and prevent, as far as possible,
those practices, which too often bring reproach upon the
administration of the law. And therefore the law clothes
the court with a large discretion in reviewing the expenses
incurred by its receivers.”

The claim of Mr. Wood, which the trial court rejected,
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was for compensation from January 1, 1934, to September
1, 1934, at the rate of $250 a month, and from January
1, 1935, to date of release (whatever date that may be)
at half time, or $125 a month. The claim of Mr. Witzen-
burg, likewise denied by the trial court, was for compen-
sation at $250 a month from January 1, 1934, to January
28, 1935. The record further discloses that each claimant
has already been paid from the assets of the trust the sum
of $250 a month from the date of his appointment (July
21, 1932) to January 1, 1934.

The circumstances which surround the performance of
the services for which the appellants claim compensation,
in addition to the unlawful and improper use of the “loss
fund” already herein discussed, disclose that when the in-
surance company was taken over by the state the “loss
fund,” derived from 50 per cent. of premiums and assess-
ments theretofore received and which had been set apart
and deposited in the special loss fund as the statute di-
rects, aggregated $39,251.22, and the expense fund then
amounted to $686.62. This insurance company possessed
unpaid premium notes which the evidence indicates aggre-
gated $214,829.43. It then owed one promissory note then
outstanding which was well secured by collateral. On or
about July 21, 1932, $34,662.41 then constituting the “loss
fund” and $566.91 as the balance of the expense fund then
on hand were transferred to and received by Wood and
Witzenburg. Unpaid premium notes were also delivered to
them. On these $15,267.12 was collected. One-half of this
amount, under the terms of the statute as well as by order
of the trial court, they were required to segregate and
deposit in the “loss fund” and use the same only for the
payment of policyholders’ claims. This duty, however, these
“gspecial agents” wholly failed to perform. The hail losses
occurring during the year 1932, after this corporation was
taken over by the state’s representatives, amounted to
$34,506.73. The policyholders sustaining these losses were
indebted on premium notes to the company in the sum of
$15,251.47. It follows that the company’s net liability for
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hail losses in 1932 was therefore $19,255.26. Notwith-
standing the fact that there was received by the repre-
sentatives of the state a total of $46,633.56 in cash as loss
funds, which in a hail insurance business conducted as a
going concern was required to be used exclusively in the
satisfaction of claims of policyholders for hail losses, no
payment whatever was made by the appellants on this
$19,255.26 indebtedness. Furthermore, in their last report
submitted by appellants as special agents to the district
court for Lancaster county, it is disclosed that the total
admitted assets (available cash.resources of the Lincoln
Hail Insurance Company) were $3,460.83, and that the
total salary claims and bills accrued against the company
amounted to $3,770.88. Thus approximately more than
$40,000 of loss funds were unlawfully paid out and dissi-
pated by the special agents, and the plain duties of their
trust remain entirely unperformed.

We have already noted that the Lincoln Hail Insurance
Company was adjudged insolvent and a receiver appointed
therefor on September 19, 1935. Practically from the date
of the appointment of these special agents they continuous-
ly conducted this business as a going concern, with knowl-
edge of the fact that it was unprofitable and losing money.
This these special agents continued until in the mnatural
course of events insolvency intervened. But they in no
manner advised the court of competent jurisdiction of the
situation as it developed or continued, or sought its instruec-
tions in the premises. The rule appears to be, viz.: “If a
receiver, without authority so to do, carries on or conducts
a business committed to his charge, he is personally liable
for any losses sustained therein; and if, being authorized
to conduct a business, he is guilty of negligence or mis-
management, or continues to operate the business with
knowledge that it is unprofitable or losing money, he is
likewise liable in his personal capacity for the resulting
loss.” 53 C. J. 175. See, also, 53 C. J. 167.

In view of the situation outlined, it is quite obvious that
the district court wisely exercised its discretion in the
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denial of the claims for compensation here presented on
appeal.
The judgments and decrees of the trial court, so far as
presented to us on this appeal, are correct, and are
AFFIRMED.

SCOTTS BLUFF COUNTY, APPELLANT, V. STATE OF NEBRASKA,
APPELLEE.
276 N. W. 185

FiLep NovEMBER 12, 1937. No. 30046.

1. Statutes: CONSTRUCTION. In view of the situation outlined in
the present record, chapters 190 and 297, Laws 1919, as
applicable thereto, invoke the principle of construction that “All
statutes in pari materia must be taken together and construed
as if they were one enactment, and, if possible, effect given to
every provision.” Chicago, R. I. & P. R. Co. v. Zernecke, 59 Neb.
689, 82 N. W. 26.

2, Contracts. Every contract is made with reference to, and sub-
ject to, existing law, and every law affecting the contract is
read into it and becomes a part thereof. This is true between
individuals dealing between themselves by contract, express or
implied, and likewise true between individuals and the govern-
ment.

3. States. Where an agent or agency is appointed or created by
law to contract for the state, the law under which such agent
or agency acts is as much a part of the contract made as if it
were formally embodied therein. Statutes which qualify or
limit the grant of authority to contract are mandatory, and
contracts not conforming thereto do not bind the state.

4. Bridges. The provision contained in section 2, art. III, title VII,
ch. 190, Laws 1919, that “The state shall not be liable for any
money in excess of the appropriation made for that purpose,”
by implication, becomes a part of the contracts out of which
the instant litigation arose, and the department of public
works in relation to “state aid bridges” could not impose upon
the state a contractual obligation, either express or implied,
except subject to the limitation above quoted.

Under the facts in this case, no right of contribution

can exist based upon nonperformance by the state of Nebraska

of contracts it was prohibited from making, and as to which,
after October, 1920, by necessary implication, further perform-
ance by the state was prohibited.
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6. States: AcTION: ForuM. “Where the statutes provide an
exclusive remedy against the state and a particular forum for
a judicial trial, one branch of the legislature alone cannot
extend jurisdiction to another forum.” McNeel v. State, 120
Neb. 674, 234 N. W, 786.

CraiMs. In view of the constitutional and statutory
provisions relating to claims against the state and the judicial
interpretations thereof, the legislation conferring upon district
courts jurisdiction to hear and determine “all claims against
the state filed therein which have previously been presented to
the auditor of public accounts, and have been in whole or in part
rejected or disallowed” (Comp. St. 1929, sec. 27-319) includes
“any matter founded upon or growing out of a contract, ex-
pressed or implied, originally authorized or subsequently rati-
fied by the legislature,” and such claims must be presented
to the auditor of public accounts, with right of appeal from his
decision to the courts, and may not in violation of this require-
ment be presented to the courts in the first instance.

8. Petition of plaintiff examined, and held insufficient to state
a cause of action against the state.

APPEAL from the district court for Lancaster county:
ELLwooD B. CHAPPELL, JUDGE. Affirmed.

Rush C. Clarke, Robert W. Patterson and Allen, Requartte
& Wood, for appellant.

Richard C. Hunter, Attorney General, and Francis V.
Robinson, contra.

Heard before Goss, C. J., ROSE, EBERLY, PAINE and MESS-
MORE, JJ.

EBERLY, J.

Appellant, hereinafter called plaintiff, after having ob-
tained legislative permission to sue the state by resolution
of the senate of the 1933 regular session, and also by
resolution adopted by the senate again in its 1935 legis-
lative session, but without any prior presentation of its
claims to the state auditor, filed its suit thereon against
appellee, the state of Nebraska, hereinafter called defend-
ant, in the district court for Lancaster county. To the
county’s amended and supplemental petition, the state de-
murred “for the reason this court has no jurisdiction over
the subject-matter of this action, and for the further rea-
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son that the petition does not state facts sufficient to con-
stitute a cause of action.” This demurrer the distriet court
sustained. Plaintiff appeals.

This action is in the nature of a claim for contribution
in favor of plaintiff and against defendant, plaintiff alleg-
ing it paid more than its proportionate share due to cer-
tain bridge contractors as provided in three written con-
tracts, under the state aid bridge law, for the construction
of three bridges, alleged to have been entered into jointly
by defendant and plaintiff as coobligors on September 16,
1919. So far as the controlling terms are concerned, save
only as to amounts and description of the structures, the
bridges covered by the contracts in suit are identical and
invoke identical principles of law for the determination
of the rights of the parties thereto.

The surrounding facts and circumstances which together
form the background of the present controversy include the
following: Prior to 1911 the duty and responsibility for
the erection and maintenance of all bridges within their
boundaries, excepting certain structures situated within
municipalities and over streams forming state boundaries,
were by law imposed upon the respective counties. In 1911
chapter 112 of the session laws of that year was enacted,
which provided limited “state aid” for counties in the con-
struction of any bridge across any stream of the width
of 175 feet or more under the jurisdiction of such county
boards, and prescribed the methods for obtaining the same
from the designated state authorities.

Chapter 112, Laws 1911, was subsequently amended by
chapter 190, Laws 1919, approved April 19, 1919, and in-
corporated into the “Civil Administrative Code” as article
III, title VII, thereof. Section 2, art. III, provides the
method to be followed by counties to secure state aid for
the construction of state aid bridges, and also contains
the provision, viz.: “The state shall not be liable for any
money in excess of the appropriation made for that pur-
pose.” For the biennium ending March 31, 1921, the ap-
propriation for state aid bridge funds was made and
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limited by chapter 297, Laws 1919, entitled, “An act to
appropriate 95 per cent. of the one-fifth of one mill per
annum tax levy on the grand assessment roll of the state
for the years 1919 and 1920 for the state aid bridge fund
for the biennium ending March 31, 1921. * * * Approved
March 19, 1919.”

The situation outlined, so far as concerns chapter 190
and chapter 297, Laws 1919, invokes the application of the
principle of construction, viz.: “All statutes in pari ma-
teria. must be taken together and construed as if they were
one enactment, and, if possible, effect given to every pro-
vision.” Chicago, R. I. & P. R. Co. v. Zernecke, 59 Neb.
689, 82 N. W. 26. See, also, Logan County v. Carnahan, 66
Neb. 693, 95 N. W. 812; State v. Omaha Elevator Co., 75
Neb. 637, 106 N. W. 979.

The contracts out of which plaintiff’s claims arise were
made pursuant to the terms of the statutes referred to.
These statutes afforded the sole authority for the action
taken, and, whether referred to or not in the written in-
struments actually executed by the representatives of the
county and the state, the terms of the statutes necessarily,
in legal effect, were a part thereof and controlling both as
an authorization and as limitations.

In McWilliams v. Griffin, 132 Neb. 753, 273 N. W. 209,
we stated:

“A contract is not merely what the parties expressly
stipulate. It is that also which the existing laws of the
county where the contract is made annex to it at the time
when it was formed. Ogden v. Saunders, 12 Wheat. (U. 8.)
213; Bronson v. Kinzie, 1 How. (U. S.) *311. See, also,
Farmers & Merchants Bank v. Federal Reserve Bank, 262
U. S. 649, 43 Sup. Ct. Rep. 651; Fidelity State Bank v.
North Fork Highway District, 35 1daho, 797, 209 Pac. 449;
State v. Klein, 63 N. Dak. 514, 249 N. W. 118; Gregg School
Township v. Hinshaw, 76 Ind. App. 503, 132 N. E. 586;
Mazwell v. Eddy Paper Co., 232 Mich. 356, 205 N. W. 111;
Anderson v. Miller Scrap Iron Co., 169 Wis. 106, 170 N. W.
275.
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“Every contract is made with reference to, and subject
to, existing law, and every law affecting the contract is
read into and becomes a part of the contract. This is true
between individuals dealing between themselves by con-
tract, and it is also true between individuals and the gov-
ernment. Cobbs v. Home Ins. Co. of New York, 18 Ala.
App. 206, 91 So. 627; People v. Levitt, 145 Misc. 621, 260
N. Y. Supp. 458; Walker v. Whitehead, 16 Wall. (U. S.)
314; City of Henderson v. Henderson Traction Co., 200 Ky.
183, 254 S. W. 332; 13 C. J. 560.

“The foregoing rules were early adopted, and have been
consistently applied and followed, in this jurisdiction. Wat-
kins & Co. v. Kobiela, 84 Neb. 422, 121 N. W. 448; Ameri-
can Surety Co. v. School District, 117 Neb, 6, 219 N, W,
583.”

So, also, ‘““The authority to bind the state by contract
need not be express, but may be implied ; but it must be an
actual, as distinguished from an apparent, authority, and
cannot be varied or enlarged by mere usage. The Consti-
tution of the state is a part of state contracts, and, where
an agent is appointed by law to contract for the state, the
law under which he acts is as much a part of the contract
made by him as if it were formally embodied in the con-
tract. Statutes qualifying or limiting the grant of -au-
thority to contract are mandatory, and contracts not con-
forming thereto are not binding on the state. The govern-
or and other executive officers of a state have no general
authority to contract in its behalf and can bind the state
only within the power specially conferred on them by law.”
59 C. J. 170. As supporting the foregoing text, we cite
the following: Hill v. American Book Co., 171 Ark. 427,
285 S. W. 20; State v. Allis, 18 Ark. 269; Nellis v. State,
204 App. Div. 176, 197 N. Y. Supp. 762 (affirming 118
Misc. Rep. 612, 194 N. Y. Supp. 169); State v. Ward &
Briggs, 9 Heisk. (Tenn.) 100.

In Nellis v. State, supra, it appears that the controlling
statute and facts involved presented a case in principle
almost identical with that here under consideration. The























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































