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Louis C. HAACK, APPELLEE, V. MIDWEST LIFE INSURANCE
COMPANY OF LINCOLN, APPELLANT.

FiLep JuLy 14, 1936. No. 29640.

1. Insurance: PROOF OF Loss: LACHES. When a delay of over
six months in sending to an insurance company proof of the
loss of the sight of an eye is excused on the ground that the
insured was in hope he would partially regain such eyesight,
he has not acted with diligence in the matter, and is guilty of
laches.

: BUrRDEN oF ProoF. The burden of fur-
nishing proof of circumstances which excuse such delay in
giving notice of the accident rests on the insured.

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. Reversed and dismissed.

J. W. Kinsinger and H. C. Henderson, for appellant.
Baylor & Tou Velle and George Healey, contra.

Heard before Goss, C. J., RoSE, Goop, DAY, PAINE and
CARTER, JJ., and YEAGER, District Judge.

PAINE, J.

This is a suit upon an accident policy for the loss of an
eye. Defendant’s motion for directed verdict was overruled,
and a verdict returned for $890.04, with $250 attorney fees.
Defendant appeals.

Plaintiff sued on an accident policy of $2,500 issued by
defendant, for which the premium was $1.32 a month,
and which provided for one-third of the face of the policy
for the loss of an eye. Plaintiff ran the shoe shop in the
basement of Magee’s store in Lincoln, and while operating
a sand emery wheel on a lathe on August 10, 1933, dirt and
sand flew up in his face, and some of it lodged in his left
eye. He tried to remove it, but the pain continued, and a
day or so later he consulted Dr. Miller, who got out a
particle of foreign matter. The pain grew worse, spread
to his forehead, and on September 11 he went to an eye
specialist, but there was no improvement in its condition,
and in October he went to see Dr. Teal, an oculist. The
left eye was bloodshot, and he could see very little out of it.
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Ten days before Thanksgiving Dr. Teal performed an
operation to relieve the pain. His original bruise to the
eyeball had started a disease called glaucoma, which is an
inflammation inside the eyeball, which becomes very pain-
ful by increasing the tension. Within three weeks after the
operation the pain returned, and from the latter part of
October, 1933, plaintiff has had no sight in his eye.

The plaintiff also carried a policy in the Central States
Life Insurance Company, of St. Louis, which provided $100
for loss of an eye, and on December 14, 1933, plaintiff filled
out proof for loss of his eye from glaucoma, which blank
was sent for by J. T. Toohey, agent of the company, and
the $100 check from this company was dated January 3,
1934, and cashed by the plaintiff within a few days thereafter.

The oculist called by the defendant testified that the loss
of sight of the left eye, from which he was suffering at the
time of the trial, was permanent and irrecoverable, and was
the result of the accident of August 10, 1933.

The defense is based on the provision of section 44-604,
Comp. St. 1929, and upon a paragraph of the policy itself,
which provides: “4. Written notice of injury on which
claim may be based must be given to the company within
twenty days after the date of the accident causing such
injury.”

It becomes very important to know what notice the plain-
tiff gave to the defendant company. The evidence shows
that somewhere around the 15th of February, 1934, plain-
tiff called at defendant’s office in Lincoln and asked for a
claim blank, stating that he wished to make out a claim
for loss of eyesight. The blank was given him. A friend
of his, Mr. Toohey, the insurance agent already referred
to, helped him fill it out, after which he signed it, and that
day or the next day mailed it to the company, and it ap-
pears in evidence as exhibit 5, and is stamped with the
receiving stamp, “Received Feb. 17, 1934, Midwest Life
Ins. Co., Lincoln, Nebr.” This was the first time that
plaintiff ever communicated with the defendant in any
way with regard to the accident or loss of vision.
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The only excuse offered by the plaintiff for not giving
notice months earlier is found in his answer to question
780, on redirect examination by Mr. Healey, as to why he
did not inform them prior to that date, and his answer
was: “Well, I was in hopes that my eye—that I would
regain my eyesight some.”

The plaintiff claimed no lack of knowledge of the policy

or its contents, or that he did not know at all times that
the difficulty he was having with his eye followed from the
accident of August 10, 1933. The plaintiff was at his bench
working regularly, except for an occasional half-day off
and the days he spent in the hospital before Thanksgiving.
He was not mentally or physically incapacitated in any way
from giving notice, but, with no excuse except that set out
above, he failed to notify the company for six months and
seven days after the accident, and for two months and
three days after he had sent in a claim to another company
for loss of his eye.
" With these simple facts before us, let us examine a few
of the cases in point. It is said in Woodmen Accident Ass'n
v. Pratt, 62 Neb. 673, 87 N. W. 546: “The question of the
sufficiency of the excuse offered, and the reasonableness of
the time in which the act is performed, to be determined ac-
cording to the nature and circumstances of each individual
case; the beneficiary in all cases being required to act with
diligence, and without laches on his part.” Provisions as
to the time in which notice is required to be given are not
necessarily and in every instance to be literally complied
with in order to prevent a forfeiture of the policy. In this
case the accident occurred October 17, 1895, by falling off
a windmill tower, which produced concussion of the brain,
and the insured was totally deranged as a result thereof,
and his wife by a mere accident found the policy, and noti-
fied the company on November 25, 1895, one month and
eight days after the accident. Recovery was allowed in this
case.

In Hilmer v. Western Travelers Accident Ass'n, 86 Neb.
285, 125 N. W. 535, it was held that, where a person was
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injured so seriously as to render him unconscious and cloud
his mind, his failure to furnish proofs was excusable. The
facts show that the insured was injured October 16, 1903,
and was unconscious for 15 days, during which time his
friends notified the company of the accident, but the com-
pany refused payment because of failure to give affirmative
proofs in writing within 30 days of all minor details, in-
cluding affidavit of attending physmlan The judgment was
affirmed.

In Kaneft v. Mutual Benefit Health & Accident Ass'n,
102 Neb. 87, 166 N. W. 121, it appears that Mr. Kaneft
struck his shin on the running-board of his automobile,
causing an abrasion of the skin, on May 5, 1915, but went
on about his business and sent no notice to the company,
but blood poison developed, and he was taken to a hospital
May 23, and died a few days later, and it was held that
the time within which notice must be given does not begin
to run until the injured party has reason to believe that h1s
injury will constitute a claim.

There is an abundance of cases where the insured gave
notice just as soon as he had ground to believe a claim
would arise, such as suits by the insured against his insur-
ance carrier, as illustrated by George v. Aetna Casualty &
Surety Co., 121 Neb, 647, 238 N. W. 36, and Chapin v.
Ocean Accident & Guarantee Corporation, 96 Neb. 213, 147
N. W. 465, and while these and several similar cases are
cited by the plaintiff, they are not applicable to the case at.
bar.

However, we have a recent case of Campbell v. Columbia
Casualty Co., 125 Neb. 1, 248 N. W. 690. Plaintiff slipped
in pushing his automobile and fell, striking his sacrum
on the curb, on January 18, 1931, and was totally disabled
from that day to August 3, 1931, and partially disabled un-
til November 2, 1931. He was in a hospital four weeks, and
had two operations. Judge Rose, in writing the opinion,
discusses the statute, section 44-604, Comp. St. 1929, and
says that failure to give notice shall not invalidate claim
if it shall be shown not to have been reasonably possible
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to give such notice, which means that the stipulated notice,
unless it is waived, is a condition precedent to the validity
of a claim for accident insurance. The policy is not for-
feited by want of notice, but a claim for accident insur-
ance is invalidated if the statutory and contractual notice
is not given. This accident happened January 18, 1931;
notice was not given until June 13, 1931. There was no
offer to prove a fact showing that earlier notice was not
reasonably possible, or that he gave notice as soon as was
reasonably possible. Judge Redick, after the evidence had
been taken, dismissed the jury, and upon motion of defend-
ant dismissed the action for want of timely notice required
by the policy. Judge Rose said there is no error in the
record, and it is strictly in point with this case.

Chief Justice Cardozo, speaking for the court, said in
Rushing v. Commercial Casualty Ins. Co., 251 N. Y. 302,
167 N. E. 450, where the required notice was delayed for a
period of 22 days, that in such a case the burden of fur-
nishing proof of circumstances which excuse the delay,
and show it to have been reasonable, rests on the assured.

Other opinions supporting our discussion are Ross .
First American Ins. Co., 125 Neb. 329, 250 N. W. 75; Busi-
ness Men’s Assurance Co. v. Selvidge, 187 Ark. 1040, 63 S.
W. (2d) 640; Wheeler v. London Guarantee & Accident Co.,
180 La. 366, 156 So. 420.

We have reached the conclusion that plaintiff failed to
give notice in accordance with the liberal terms of the
statute, section 44-604, Comp. St. 1929, or the notice as
provided in the terms of his policy. Plaintiff failed to sus-
tain the burden of proving that he gave notice as soon as
it was reasonably possible for him to give it, but the facts
show that, while he finally gave a notice to another com-
pany, he delayed more than two months longer before giv-
ing the defendant notice.

In our opinion, the trial court should have sustained de-
fendant’s motion for a directed verdict, and the judgment
is reversed and the case dismissed.

REVERSED AND DISMISSED.
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GEORGE F. CLARK, APPELLANT, V. MEEKER DITCH COMPANY
ET AL., APPELLEES,

FiLep JuLy 14, 1936. No. 29679.

1. Waters: EASEMENTS. Slight temporary deviations from year
to year, in the course of a lateral irrigation ditch across a
field, do not affect an easement therein, where the lateral has
followed substantially the same course for more than the
statutory period of ten years.

An agreement by the parties for an easement

for a joint lateral across their lands is supported by their

mutual covenants, which in themselves are a sufficient con-
sideration.

APPEAL from the district court for Garden county:
GEORGE W. IRWIN, JUDGE. Affirmed.

Halligan, Beatty & Halligan and Lowell C. Davis, for
appellant.

Hoagland, Carr & Hoagland and F. A. Dullon, contra.

Heard before Goss, C. J., GooD, DAY, PAINE and CARTER,
JJ., and KROGER, District Judge.

PAINE, J.

Plaintiff brought an action to enjoin the defendants from
trespassing upon his land to put a lateral irrigation ditch
across it, and for damages therefor. The trial court denied
injunction and dismissed plaintiff’s action, but decreed that
defendant Sadie McCormick had an easement right to a
lateral, and enjoined plaintiff from obstructing or inter-
fering with her joint use thereof. Plaintiff appeals.

As the pleadings set out the facts, and the testimony of
the witnesses of each party largely supported their allega-
tions, we will set out a brief summary of the pleadings,
which were 27 pages in length. George F. Clark filed his
petition, and alleged that he is the owner of the northwest
quarter of section 36, township 16, range 42, Garden coun-
ty, Nebraska; that the defendant Meeker Ditch Company
owns and operates certain irrigation canals and ditches in
said county, and that the three men named as defendants
are the board of directors of said ditch company; that the
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last-named defendant, Sadie McCormick, is the owner of
the southwest quarter of said section 36, adjoining his
land on the south. The plaintiff alleges that these defend-
ants are trespassing upon his property by constructing a
lateral across his land to the quarter-section lying south
thereof and owned by said Sadie McCormick. Plaintiff al-
“leges that no right of way has ever been condemned for
said lateral, nor has any right of way been purchased
across his land, but unless restrained by the court the de-
fendants will trespass as aforesaid. Plaintiff alleges he
has no adequate remedy at law, and is entitled to the in-
junction prayed for, and asks damages of $200.

The defendant Meeker Ditch Company and its three di-
rectors filed an answer, setting out that the three named
are its board of trustees. The answer admits that they are
the board of directors of said company and that Sadie
MecCormick owns the southwest quarter of said section, and
denies all other allegations in said petition.

For a further answer, the defendant Meeker Ditch Com-
pany alleges that the fee title of plaintiff’s land, being the
northwest quarter of section 36, is in the state of Ne-
braska, the same being school land, and that it is subject
to the provisions of section 46-607, Comp. St. 1929, which
gives such ditch company the right to occupy state lands
and highways without compensation; that the Meeker Ditch
Company was organized to take over the Graff & Meeker
Irrigation Canal. The nine incorporators thereof included
George F. Clark, the plaintiff, Cal McCormick, deceased,
the husband of the defendant Sadie McCormick, and John
J. Halligan, who owned land across the road to the west
of the land in controversy. The purpose of the incorpora-
tion of the Meeker Ditch Company was to take over the
Graff & Meeker Irrigation Canal, the nine incorporators
being the owners of water rights out of and from said
canal, and the purpose was to operate said canal at cost
for the mutual benefit of all parties coneerned, and not for
profit. Said ditch company assumed the obligations as
stated in the water deeds issued to the owners of water
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rights by the original company. Said company delivered
water from its canal at its headgates, and controlled and
directed the supply of water, but said company never at
any time owned or constructed any laterals, and never
agreed to or did deliver any water to any place save at the
headgates along its canal.

The Meeker Ditch Company also alleges that, at the time
of the organization of said ecompany, Cal McCormick was
the owner and holder of a contract for the purchase from
- the state of the southwest quarter of section 36, and was
also the owner of the southwest quarter of section 25, lying
immediately north of the school section 36, and that George
F. Clark was the owner of a contract of purchase from the
state of the northwest quarter of said section. That water
for the irrigation of the said three tracts of land was ap-
propriated for irrigation, under the laws of the state of
Nebraska, under an appropriation dated April 2, 1894,
and known as docket No. 788, the same being water di-
verted from Blue creek through the Graff Canal, being the
same canal referred to as the Graff & Meeker Irrigation
Canal, and being the same canal now owned and operated
by the Meeker Ditch Company, which main canal crosses
the southwest quarter of section 25 from west to east, and
delivered water for the irrigation of all three tracts of land
herein described at a lateral box, or headgate, located on the
southwest quarter of section 25, the lateral running first
across part of section 25, of McCormick, then across the
northwest quarter of section 86, of Clark, and then into
the southwest quarter of section 86, of McCormick, and
that said three tracts of land have been irrigated by
water from said lateral since the construction of the main
canal in 1894, without objection or interruption up to the
year 1933. That upon the opening of the irrigation season
of 1934, the ditch-tender of the Meeker Ditch Company, on
request of Sadie McCormick, or her tenant, delivered and
turned water for irrigation thereof into the lateral box
on the southwest quarter of section 25, but Clark objected
to the use of the lateral across his land. The directors en-
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deavored to get some kind of an agreement between the
plaintiff and Sadie McCormick whereby any difficulty would
be avoided and the use of the water be not interrupted, but
Clark and the officers of the organization went along the
line of said lateral with employees of said ditch company
at her request to see that no unnecessary damage was done
by plowing out said lateral, which these defendants are
informed was wrongfully and unlawfully filled in and inter-
fered with by the plaintiff.

Sadie McCormick, for her answer, denies all of the alle-
gations of plaintiff’s petition and some of the allegations
in the answer of the Meeker Ditch Company. She alleges
that she has an easement and right to use the lateral across
the northwest quarter of said section 36, in that the Meeker
Ditech Company issued a water deed and agreed to carry
water in its canals to the lands of this defendant, and that
said water deed has been in existence for more than 20
years, and she alleges that the Meeker Ditch Company has
during all of said time cleaned the ditch, and that plaintiff
has permitted the Meeker Ditch Company and its em-
ployees, and this answering defendant and her employees,
to go upon his land for the purpose of cleaning said ditch
and making the ditch capable of transporting water to her
land. She further alleges in her answer that the plaintiff,
in consideration of becoming a party to the Meeker Ditch
Company, agreed to receive water for the benefit of his
land, and did waive any claim, loss, or damage by reason
of laterals, and that said plaintiff, by virtue of this agree-
ment, has used the water which ran across her land and
her assignor’s, to wit, the southwest quarter of section 25,
under a mutual agreement of said parties to have the use
of laterals and canals across each other’s lands, which has
continued for more than 20 years, without any objection,
and that the plaintiff received, for the use of the lateral
across his land, the use of the lateral across this defend-
ant’s land to the north of his land, and he is now estopped
to claim that no right existed in the defendant to the use
of said land.
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Said Sadie McCormick further alleges that the Meeker
Ditch Company did construct subsidiary canals and laterals,
and did deliver the water through said laterals to her land,
and did clean and keep said laterals in working order
through their agents, and prays that the plaintiff’s petition
be dismissed at the cost of the plaintiff.

To these two answers replies were filed by the plaintiff,
in which he denies allegations of the Meeker Ditch Com-
pany, and charges that the rebuilding of said lateral each
year washed the lands of the plaintiff excessively, and it
became impossible, without causing irreparable injury, to
construct said lateral in the manner previously constructed,
and he notified the parties that it would be impossible to
accommodate Sadie McCormick any further, and that, in
an effort to compromise, he offered to assist in constructing
a fill for the purpose of conveying water to the lands by
another route. The said plaintiff, in his reply to the answer
of Sadie McCormick, denies that she has any easement
across his land; denies that any water deed was ever en-
tered into whereby she was to take her water across his
land. Plaintiff further alleges that in years past on many
occasions, for the accommodation of Cal McCormick and
Sadie McCormick, and their tenant, he has permitted them
to irrigate the west part of the southwest quarter from the
individual lateral belonging to the plaintiff, but the use of
said lateral was at all times subject to the control of the
plaintiff, and at no time did they ever assert any right, title,
or interest in such lateral.

After trial in the district court, in which the evidence of
a number of witnesses was taken, and the arguments of
the counsel, the trial judge entered judgment, finding gen-
erally in favor of each of the defendants and against the
plaintiff, but finding that Sadie McCormick has acquired
an easement and right to irrigation water carried to her
southwest quarter of section 36 through the joint lateral.’
The court enjoined plaintiff from obstructing or prevent-
ing the use of said lateral, as Sadie McCormick or her
grantees have acquired a prescriptive right to the use of
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said lateral as now located. The district judge thereupon
denied the injunction and dismissed plaintiff’s petition, and
enjoined the plaintiff from interfering with or obstructing
the said Sadie McCormick in the use of said joint lateral.

It will be impossible to review all of the oral evidence
taken at the trial, but we will comment upon a few points.

The defendants’ exhibit No. 1 is the original water agree-
ment signed by the plaintiff, Clark, and the president of
the Graff & Meeker Irrigation Company on July 27, 1899.
Paragraph 4 of this water agreement provided that the
water should be delivered by the company into lateral
ditches, and the manner of regulating the supply in such
ditches should be at all times under the control of its board
of trustees. In the eighth paragraph it was provided that,
in case of any dispute between the different holders of
water rights, such dispute should be referred to the su-
perintendent or board of trustees, and their decision should
be final. In the ninth paragraph the plaintiff waived any
claim for loss or damage from leakage of any lateral.

Exhibit 6, attached to the bill of exceptions, is the water
deed issued by the same company to Calhoun McCormick,
and is dated June 22, 1910. The consideration was $480
for his land lying in sections 25 and 36, and the conditions
and terms are much the same as the plaintiff’s water deed
just referred to.

The plaintiff testifies that the defendant should take
water from a lateral along the east line of the northwest
quarter of section 36, instead of demanding the right to
use the old lateral which ran near the center of said tract
of land, but this lateral along the east line was not con-
structed until many years after the other had been used.
For many years the sod was growing in this lateral in dis-
pute, and its banks were well defined, and then in 1933
tractors and plows were run across the lateral and broke
down its sides and made it shallow in spots, and naturally
it did spread out to quite a width as a result of driving
implements over it, which the plaintiff claimed the right
to do. ’
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The evidence of the plaintiff shows that at times the
course of the lateral in dispute was shifted slightly from
year to year, according to the use made of the ground, but
this shifting is very similar to that in the case of Moll v.
Hagerbaumer, 98 Neb. 555, 1563 N. W. 560, which concerned
a private way across a tract of land in Dodge county,
which had been used for more than 40 years. This court
said that temporary deviations from a well-defined track
do not necessarily affect an easement by adverse user
where the travel has followed substantially the same course
for more than the statutory period of ten years.

“The law does not, however, make it indispensable that
the mode or manner of use should have been precisely the
same through the period of prescription. On the contrary,
immaterial changes or variations in the use do not destroy
its identity.” 9 R. C. L. 775, sec. 35, citing many opinions.
See, also, Brand v. Lienkaemper, 72 Wash. 547, 130 Pac.
1147 ; Wendler v. Woodard, 93 Wash. 684, 161 Pac. 1043.

The trial judge decreed that the defendant, Sadie Mc-
Cormick, has acquired an easement right to have irrigation
water carried to her land through the lateral used jointly
with the plaintiff, being the lateral across the west side of
the northwest quarter of said section, and that she has been
receiving water for her land as said lateral is now located,
and the plaintiff is enjoined from interfering or obstruct-
ing the said defendant, Sadie McCormick, in the use of
said joint lateral.

The evidence discloses that the original ditch company
ran the main canal east and west through McCormick’s
southwest quarter of section 25, and that the lateral in
dispute was built by the agreement of the respective land-
owners across this tract in section 25 for 30 rods, then
across plaintiff’s land in the northwest quarter of section
36, then carried further south to irrigate the defendant’s
land in the southwest quarter of section 36. This agree-
ment was approved by the ditch company, and the parties
in written water deeds agreed that, in case of any dispute,
the decision of the directors of the ditch company should
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be binding upon them. Some years later on, the ditch
company officers have several times cleaned out this joint
lateral. This lateral involved in this dispute is not to be
confused with one put in many years later along the east
side of the northwest quarter of section 36.

The owners of these various tracts of land entered into
a covenant concerning this lateral in dispute, and agreed
that it was to be built across their lands. This constituted
an agreement for an easement, and such mutual covenants
were sufficient consideration for the respective grants.

It is equally clear that the grants were not personal
rights, but that the mutual agreements were covenants
which were to run with the tracts of land.

It is also contended by plaintiff- that the only rights the
defendant had in this old lateral across plaintiff’s land
were permissive rights granted by the plaintiff. However,
in our opinion, neither the evidence nor the law supports
such a contention. The rights of the defendant, Sadie
McCormick, were granted by specific agreement for a joint
use of this lateral in section 25 over the McCormick land
and in section 86 over the plaintiff Clark’s land. The judg-
ment of the trial court, continuing the joint use of this

lateral as at first established, is right, and is hereby
AFFIRMED.

ARTHUR H. JONES, APPELLEE, V. MOTOR SECURITIES COM-
PANY ET AL., APPELLANTS.

FiLep JuLy 14, 1936. No. 29568,

Affirmance. On examination de movo, evidence in record held to
sustain findings and decree of trial court.

APPEAL from the district court for Adams county : LEwIS
H. BLACKLEDGE, JUDGE. Affirmed.

Beghtol, Foe & Rankin and J. E. Ray, for appellants.

Stiner & Boslaugh and Lester R. St’i’ne'r;, contra.
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Heard before Goss, C. J., RoSE and DAY, JJ., and ELDRED
and TEWELL, District Judges.

ELDRED, District Judge.

This is a suit in equity instituted in the district court
for Adams county, by Arthur H. Jones, plaintiff, appellee,
against Motor Securities Company, Robert O. Graham and
Frank P. Uerling, defendants, appellants, for an account-
ing; Motor Securities Company, a corporation, was en-
gaged in dealing in finance paper evidencing indebtedness
secured by liens on automobiles. The outstanding stock of
such company was owned by the plaintiff and the individual
defendants; plaintiff Jones, 175 shares, defendant Graham,
225 shares, and defendant Uerling, 100 shares. From a
decree in favor of plaintiff, defendants appeal.

The rights of the parties in this proceeding rest, to a
considerable extent, upon the construction and effect of
certain findings and the judgment entered thereon on
April 15, 1938, in a prior action between the same parties.

By the decree in the instant case it was found and de-
termined that plaintiff Jones was entitled to receive sums
aggregating $16,450 as stock reduction payments, about
which there appear no contention in this court. Such
decree also found and determined that defendants Graham
and Uerling had wrongfully diverted and paid to them-
selves as back salary for 1931 and 1932 the sum of $9,375,
which should be restored; that they had received excessive
payments as salary from January, 1933, Graham to August
15, 1933, and Uerling to March 31, 1934, aggregating
$1,731, which should be restored; and that legal expenses
were paid by the defendants from the corporate assets ag-
gregating $1,175, which were excluded by the decree of
April 15, 1933, which should be restored; said three items
aggregating $12,281. The court found said sum of $12,281,
plus $2,669.58 cash assets of company, aggregating $14,-
950.58, was for distribution; to plaintiff, $5,232.71, defend-
ant Graham, $6,727.75, and defendant Uerling, $2,990.12.

With reference to the item of $9,375: The judgment in
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a former case, No. 9114, of district court for Adams county,
involving same parties, entered on April 15, 1933, is
founded upon a number of findings of fact, with the ulti-
mate finding that the plaintiff in that case, Jones, was
entitled to recover $12,490, for which a judgment was
rendered.

On May 1, 1933, the directors of Motor Securities Com-
pany held a meeting, there being present Robert O.
Graham, Margaret L. Graham and Frank P. Uerling, at
which they adopted a resolution as follows:

“Resolved, that inasmuch as the district court for Adams
county, Nebraska, has fixed the salaries of the executive
officers of the company for 1981 and 1932 in a decree
rendered April 15, 1933, and has further made ecertain
findings as to dividends; and

“Whereas, it is the desire of the directors to follow the
direction of said decree as long as the same remains in
effect;

“Now, therefore, be it resolved, that the salaries of the
executive officers, to wit, R. O. Graham and F. P. Uerling,
be fixed for the year 1933 as provided in said decree, to
wit, R. O. Graham, Seven Thousand Four Hundred Twenty-
five Dollars ($7,425) per year; F. P. Uerling, Five Thou-
sand Two Hundred Dollars ($5,200) per year. The officers
are directed to pay to R. O. Graham and F. P. Uerling any
sums due them for 1931 and 1932 for salaries as fixed by
said court and not heretofore paid them.”

Pursuant to the foregoing resolution, there was paid to
defendant Graham, as balance 1931 salary, $1,200, as bal-
ance 1932 salary, $4,800, and to the defendant Uerling,
as balance 1931 salary, $675, and as balance 1932 salary,
$2,700; these sums aggregating $9,875, the first sum the
court ordered restored. It is contended by the defendants
that these payments were made pursuant to decree of
April 15, 1933, and said resolution above set out; that they
were for back pay, plus a 35 per cent. dividend, minus
what Uerling and Graham had already drawn as salary.

In answer to such contention, the appellee urges, first,
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that the decree of April 15, 1933, Case No. 9114, does not
fix the salaries for the years 1931 and 1932; and, second,
if the decree should bear such construction, such issue was
not presented by the pleadings and the decree to that extent
would be invalid. The resolution of the board of directors
heretofore set out recites that the court “has fixed the
salaries of the executive officers of the company for 1931
and 1932 in a decree rendered April 15, 1933.” Is that
conclusion correct? Particular reference is made in appel-
lants’ brief to paragraphs 4, 5, 6, 7, 8, 11 and 16 of the
findings of the court in such former decree. By paragraphs
4, 5 and 6 of such findings the court sets out the method
found to have been adopted and used in the distribution of
the earnings of Motor Securities Company during 1929 and
prior years. By paragraph 7 of the findings the method
adopted for the distribution of the earnings for 1930 is
set forth with a showing of the amount paid the defend-
ants, and the payment to the plaintiff of the amount due
him after suits were instituted by him to recover the same;
and further recites: “There is this left for further con-
sideration, the acts of the parties, more particularly in the
conduct of their business for the years 1931 and 1932.”
Paragraph 8 recites jurisdiction of the court, and that it
will determine as completely as may be the rights and
liabilities of the parties concerning the subject-matter.
By paragraph 9 it is found that at the annual stockholders’
meeting in January, 1931, the actual owners of the common
stock were Jones, Graham and Uerling. “The stock placed
in the name of defendant John D. Carey was in truth and
still is the stock of defendant Graham, and Carey’s owner-
ship and standing as a stockholder and officer were at all
times ostensible only and for the purpose of assisting in the
exclusion of the plaintiff, Jones.” Paragraph 10 recites
“that in said stockholders’ meeting and in the subsequent
conduct of the business the plaintiff, Jones, was by the
individual defendants wrongfully excluded from the partic-
ipation therein to which he was entitled.” Paragraph 11
states “that the method adopted and used prior to the .
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years 1931 and 1932 for the distribution of profits or ac-
cumulations other than the regular 6 per cent. dividends to
the holders of common stock has not been lawfully changed
and the individual defendants have continued to use the
same for distribution to themselves but have excluded the
plaintiff therefrom.” Paragraph 12 states ‘that the plain-
tiff is entitled to distribution and payment thereof to him
on the same basis for the years 1931 and 1932.” Para-
graphs 13, 14 and 15 refer to matters not involved in this
appeal; while by paragraph 16, the court finds: “That
under the schedule in force in the years 1931 and 1932 the
actual annual salary proportion to defendant Graham is
$7,425, and to defendant Uerling is $5,200. The excess
over such sums, respectively, is distribution of profits or
surplus.”

Then by paragraph 17, the court makes the ultimate
finding that the plaintiff Jones should be paid, primarily
from the funds of the Motor Securities Company, his proper
distribution of the profits or accumulations for the years
1931 and 1932, aggregating, with interest, the sum of
. $12,490. On these findings the following judgment was
entered:

“It is therefore now considered and decreed by the court
that within 20 days the plaintiff Arthur H. Jones have,
receive and recover from the defendants Motor Securities
Company, Robert O. Graham and Frank P. Uerling, as
aforesaid, the said sum of $12,490, with interest at 7 per
cent. per annum thereof from this date.

“That the defendants Robert O. Graham and Frank P.
Uerling within 20 days pay and restore to the Motor Se-
curities Company the said sum of $5,000 with 7 per cent.
from this date and receive from the corporate defendant
the evidence of indebtedness of the James Chevrolet Com-
pany and proper assignment without recourse thereof.

“That defendants Robert O. Graham and Frank P.
Uerling pay the costs of this case.”

It will be noted that the court does not carry the findings
into the judgment separately; the findings prior to para-
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graph 17 merely leading up to the ultimate finding con-
tained in paragraph 17 on which judgment was entered.
The judgment does not purport to fix or determine any
salaries, nor provide for the payment to or recovery of any
back salary by any officer, and no reference is made there-
to in any way; nor would the findings of the court justify
such a judgment. As relating to the years 1931 and 1932,
the findings of the court are set forth in the quotations
from paragraphs 11, 12 and 16, just set out; with the
ultimate finding for the recovery by plaintiff of the $12,-
490. This falls far short of a finding and judgment or de-
cree for back salary due to the defendants Graham and
Uerling, .or that they were entitled to receive any further
sum on account of salaries for 1931 and 1932. That judg-
ment speaks for itself. Before the court in the instant case
could find that anything further was due Graham and
Uerling on account of salaries, it would be necessary to go
back of the findings and judgment in Case No. 9114, and
look into the evidence in that case, which cannot be done
in this action. The construction placed by the board of di-
rectors upon the findings and judgment of April 15, 1933,
in Case No. 9114, shown by the resolution of the board, is
clearly erroneous. Having reached the conclusion that the
judgment of the district court entered in the former case,
No. 9114, did not fix the salaries of executive officers of
the Motor Securities Company for the years 1931 and
1932 or authorize the payment to them of any back salaries
for those years, it becomes unnecessary to consider whether
such issue was presented by the pleadings in that case.

As to the item of $1,731: At the regular meeting of the
board of directors held January 3, 1933, the salary of
Robert O. Graham, president, was fixed at $575 a month,
and the salary of Frank P. Uerling, secretary, at $335 a
month. After decree in the former case, No. 9114, was
entered on April 15, 1933, the board of directors, on May
1, 1933, adopted the resolution heretofore set out.

After the adoption of that resolution salaries were paid
to Graham at $618.75 a month dating back to January 1,
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1933, and continuing to August 15, 1933, or for seven and
one-half months; and to Uerling at $433.33 a month dating
back to January 1, 1933, and continuing to April 1, 1934,
or for fifteen months. -Graham thus received $43.75 a month
as salary in excess of the rate fixed by the board of di-
rectors January 3, 1933, for the period of seven and one-
half months, and Uerling received $98.33 as salary in ex-
cess of the rate fixed by such board on January 3, 1933,
for the period of fifteen months.

The resolution of the board of directors under date of
May 1, 1933, fixing salaries of executive officers of the com-
pany, purports to have been made in carrying out an order
of the court in decree of April 15, 1933; that is, it assumes
that for the years 1931 and 1932 the salaries were fixed
by the decree in the former case; and appears to conclude
such officers should be allowed the same salaries for the
year 1933. In this the board of directors were acting on a
wrong premise. We have already found that such decree
did not fix the salaries for such officers for the years 1931
and 1932. No mention is made therein of salaries for the
year 1933. Appellants in their brief state: “It is true that
in January the directors fixed the salaries of these men at
a somewhat lower amount, but it is within the discretion
of the directors to revise and modify their findings.” And
the suggestion is made that the increased salaries were
justified by the fact that the officers were engaged in a
difficult service liquidating a company whose business, due
to the attitude of a dissatisfied minority stockholder, and
because of the depression, was growing less and less. Ac-
cording to record the earnings decreased from $31,529.56
in 1931 to $10,621.85 in 1933, during which year it ceased
to do any finance business; and after June of that year,
the only business requiring attention was the collection of
finance paper. With knowledge of the decreasing business
of the company, the directors, in January, 1933, fixed sala-
ries at $575 and $335; then, after the judgment in the
former case, entered on April 15, 1933, the board, assum-
ing to act by virtue of that judgment, increased the salaries
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dating back to January 1, 1933. We conclude that the de-
cree did not justify the action of the board of directors,
and that under the conditions existing the increase in
amount of salaries was not warranted.

As to the item of $1,150: In the former decree, finding
number 19 provides: “That the defendants Graham and
Uerling shall be taxed with the costs of the case, and as
between the parties no expense on account of this litigation
shall be charged to the corporate defendant or paid from
its funds.”

The judgment entered on that finding provides: “That
defendants Robert O. Graham and Frank P. Uerling pay
the costs of this case.”” Defendant Uerling, called as a
witness by plaintiff, testified: “Q. Mr. Uerling, in this
former accounting case of Jones v. Graham was there
any part of the expense of that lawsuit paid by the cor-
poration and not reimbursed, court costs, attorney fees and
otherwise? A. Yes, sir. Do you want the amounts? Q.
Yes. A. February 7, 1931, $500; August 1, 1932, $125;
June 9, 1933, $150; August 12, 1933, $250; December 12,
1932, $125; September 27, 1933, $25. Q. That was all? A.
Yes, sir.” On cross-examination by his own counsel: “Q.
Mr. Uerling, these amounts you just read, who were they
paid to? A. Part of that was paid to Beghtol & Foe and
part of it to J. E. Ray. Q. You were asked if those were
paid on account of the former accounting case and you
said they were. What case did you mean; two cases have
been tried before, both for an accounting? A. Well, the
first item of $500, February 7, 1931, was a retainer fee.
Q. What for? A. Paid by the company to have an attorney
to consult with in matters of law. Q. That was paid to me?
A. Yes, sir. Q. What was the next item paid for? A. For
that $1,500 case. Q. Did the company pay out any fees to
Mr. Ray or myself because of this one case tried here in
which the court said the company should not pay the at-
torneys’ fees, but that you and Mr. Graham should pay
them? A. No, sir.”

It was stipulated that former Case No. 9114 was com-



VoL. 131] JANUARY TERM, 1936 521

Jones v. Motor Securities Co.

menced January 17, 1931. The $1,500 case, No. 9526, was
commenced August 18, 1932. No other witness testified
as to these items and no other evidence was submitted
thereon. The parties to whom the payments were made
were present and might have testified. The first item of
$500 was paid 21 days after the commencement of Case
No. 9114. The $1,500 suit, No. 9526, was commenced Au-
gust 18, 1932. On redirect examination: “Q. What items
or item was paid on account of $1,500 lawsuit, if any, as
distinguished from the accounting case of Jones v. Graham,
Uerling, Carey and the Motor Securities Company? A. All
the other items outside of the $500.” This, if correct, left
$675 paid for attorneys’ fees in the $1,500 case, the first
item of $125 being paid by defendants prior to the com-
mencement of that action against them. Considering the
interest of the witness as a party adverse to the plaintiff
and the circumstances disclosed by the record, the evidence
of the witness Uerling, on his direct examination, is the
more satisfactory. We conclude that this item of $1,150
should be restored by defendants.

Finally it is contended that the court erred in finding
that the defendant Uerling must liquidate the corporation
without compensation. The trial.court found:

“6. * * * That the assets have been converted into cash
which was accomplished by April 4, 1934, only distribu-
tion remains necessary, and the compensation hereinbefore
allowed to defendants is sufficient to cover all services in
connection therewith or subsequent to the dates of August
15, 1935, for defendant Graham, and March 31, 1934, for
defendant Uerling.”

“8. That there remains otherwise on hand with the de-
fendants and assets of the defendant company the sum of
$2,669.58, cash, in addition to which the defendants Graham
and Uerling shall restore and pay said sums of $9,375,
$1,731 and $1,175, thus making undistributed assets in the
sum of $14,950.58, distributable and payable as follows:
To plaintiff $5,232.71; to defendant Graham (which in-
cludes also representation of the stock some time held in
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the name of Margaret L. Graham) $6,727.75; and to defend-
ant Uerling the sum of $2,990.12.”

Evidence was offered of the condition of the company
accounts on October 18, 1934. Direct examination of de-
fendant Uerling: “Q. What were the items of the deposits
of the company at that time? A. Hastings National Bank,
$2,669.58. That’s all. Q. That was cash? A. Cash in bank.
# % * Q. Then all the assets have been liquidated. A. Yes;
everything has been collected.” Cross-examination: “Q.
Have you performed any services for this company since
April? A. T have attended to the collections to this date.
Q. Have you received any pay for that? A. Not any. Q.
That is a matter to be adjusted at some future time? A.
Yes, sir. Q. Have you succeeded in reducing the assets of
the company to cash? A. Yes, sir. Q. Without loss? A.
Yes, sir.” Redirect examination: “Q. Do you know how
much has been collected from the assets of the corporation
since that date, commencing with April, 1934? A. March
31, 1934, notes receivable, balance, $2,457.20. * * * Q. That
was the total amount of the notes which this corporation
owned then which hadn’t been liquidated? A. Yes, sir.”

Uerling was paid a salary until March 31, 1934. He
testified that work was more burdensome because collec-
tions were harder. The amount of time expended, effort
required or value of services performed after March 31,
1934, in making the collections is not shown. It appearing
that at the time the decree was entered there was nothing
left to be done except to make the distribution in compli-
ance with the order of the court, defendant seems to have
been well paid for services rendered. Under the conditions
shown by the record, a finding for any further salary or
compensation would not be justified. Having reached the
same conclusion as did the district court, the decree of that
court is

AFFIRMED.
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GoocH Foobp PropUCTS COMPANY ET AL., APPELLANTS, V.
CHARLES ROTHMAN ET AL., APPELLEES.

FILED JuLy 14, 1936. No. 29688,

1. Licenses. Under section 16-206, Comp. St. 1929, each city of
the first class having more than 5,000 and less than 25,000 in-
habitants has the power to levy a tax upon every business or
occupation carried on within the territorial limits of the
municipality, excepting alone those enumerated in the proviso
clause of said section.

CLASSIFICATION OF OCCUPATIONS. A city of the above
class may by ordinance classify the different occupations for
taxation, and impose different taxation in different amounts
upon the different classes; and a classification made by such
authorities will not be interfered with by the courts, unless it
manifestly appears that it is unreasonable and arbitrary.

An ordinance imposing an excise or a license tax

upon a business or occupation will be upheld when it is definite

in its application to those upon whom the burden falls, reason-
able in amount and uniform as to the class upon which it
operates.

VALIDITY. The amount of an occupation tax is not to
be measured by the profits of the business taxed, but should
be considered as one incident to local self-government, and.
when thus considered it appears prima facie reasonable in
amount, courts of justice should not declare the ordinancs
void, unless it is clearly shown by competent evidence that the
license charge is in fact unreasonable or confiscatory.

: Such an ordinance is not void because it
imposes a tax on a business not wholly carried on within the
city imposing the tax.

APPEAL from the district court for York county: HARRY
D. LANDIS, JUDGE. Affirmed.

James L. Brown, William Niklaus and J. E. Mockett, for
appellants.

Benton Perry and Calvin Webster, contra.

George R. Mann, Dwight W. Dahlman and Paul E. Haber-
lan, amici curize.

Heard before Goss, C. J., GooD, DAY, PAINE and CARTER,
JJ., and KROGER and IRWIN, District Judges.
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IRWIN, District Judge.

This is a suit in equity to enjoin the enforcement of an
ordinance of the city of York, Nebraska. York is a city
of the first class and derives its governing powers under
chapter 16, Comp. St. 1929, The individuals named as de-
fendants were officers of the city at the time the suit was
instituted.

The plaintiffs filed their petition in the district court
for York county, Nebraska, on December 13, 1934, seeking
to enjoin the defendants from enforcing articles II and
III, ch. 15, of General Revision Ordinance No. 700, of the
city of York, which it is conceded was regularly adopted
by said city in October, 1934. Plaintiffs prayed for a re-
straining order pending hearing on temporary injunction;
for temporary injunction; and that upon final hearing said
temporary injunction be made permanent.

A restraining order was issued by the county judge of
York county on December 13, 1934. By stipulation of the
parties and order of the district court on January 7, 1935,
the restraining order was continued in force until the final
determination of the case.

The cause was heard upon the issues joined in the dis-
trict court on June 5, 1935, and on said date the trial court
entered its decree and adjudged that the plaintiffs had no
cause of action against the defendants; the restraining
order and injunction prayed for by the plaintiffs was de-
nied; the court canceled and set aside the restraining order
and injunction theretofore entered and dismissed the peti-
tion.

Motion for new trial was overruled and the plaintiffs
have appealed therefrom and from the order of the district
court made and entered, as aforesaid, on June 5, 1935.

The appellants contend that the judgment contravenes
and is in violation of the provisions of the Constitution of
Nebraska and the Constitution of the United States which,
in substance, may be said to be that ordinance No. 700 of
said city.is arbitrary and discriminatory in character and
is not uniform in its classifications; that it is so excessive
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as to be confiscatory; that the ordinance is void because of
indefiniteness; and that the judgment is contrary to and
is not supported by the evidence, and is contrary to law.

The greater part of the evidence contained in the record
is by way of stipulation and shows that the plaintiffs are
Nebraska corporations having their respective places of
business in Lincoln, Lancaster county, Nebraska; that they
are engaged in the manufacture, sale and distribution of
bread, pastry and other baked goods at wholesale in the
state of Nebraska and in the trade area including York
county; that the only business the plaintiffs carried on in
the city of York has consisted of the sale of their products
to retail merchants within the city and the delivery of the
same by automobile truck, and that such sale and delivery
has continued for more than the last past five years; that
the same method of sale and delivery is carried on by
plaintiffs in a large number of other Nebraska towns with-
in the trade area; that plaintiffs have established a large
demand for their products in said city. It further appears
by the stipulation that the city of York does not require
by ordinance the payment of occupation tax from persons,
firms or corporations engaged in selling at wholesale to
retail merchants other common food products and deliver-
ing the same by trucks, automobiles or other vehicles, nor
from jobbers who have their respective places of business
in said city and who sell food products to retail merchants
in said city; nor from those who have their places of busi-
ness outside said city and sell their products through
traveling salesmen, United States mail, or by telephone or
telegraph communications, and who subsequently deliver
such filled orders by means of automobile, truck or other
vehicle.

That the use made by plaintiffs of the streets of the city
in connection with carrying on of their respective busi-
nesses as aforesaid has been to enter and leave said city
and to stop for a short period near the places of business
of the customers of plaintiffs.

Evidence adduced on behalf of plaintiffs shows that the
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daily gross sale of baked products in the city of York of
each plaintiff is approximately $3 and the daily net profit
on those sales would be approximately 15 cents to each
plaintiff.

The city of York derives authority for its ordinance No.
700 under section 16-206, Comp. St. 1929, which provides
that cities of the first class, 5,000 to 25,000 population,
shall have power to levy an occupation tax “to raise a
revenue by levying and collecting a license or occupation
tax on any person, partnership, corporation or business
within the limits of the city and to regulate same by or-
dinance, except as otherwise in this chapter provided. All
such taxes shall be uniform in respect to the class upon
which they are imposed.”

That part of ordinance No. 700 with which we are con-
cerned is chapter 15, art. II, which provides: “For the
purpose of raising a revenue there is hereby levied an oc-
cupation tax upon each and every occupation and business
carried on within the corporate limits of the city of York,
Nebraska, as hereinafter specified and enumerated; and
every person, firm, association or corporation carrying on
the occupation or business herein specified within the
limits of said city shall pay to the city clerk annually the
sum hereinafter named, as a tax upon the occupation or
business.” Occupations and kinds of business are then
enumerated and the different amounts of tax levied against
each are set forth and include “bread, pastry or bakery
products, sellers of at retail, from truck, automobile or
other vehicle, per day $1.00; same, per year $10.00; same,
sellers of at wholesale per day $2.00; same, per year
$10.00.”

Article IIT of chapter 15 provides the general penalty
for violation of the provisions of said chapter 15.

The ordinance by its terms levies an occupation tax
upon occupations and kinds or classes of business carried
on within the city, and it has repeatedly been held by this
court that under the Constitution of this state the legisla-
ture may by general law confer upon cities and villages the
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power to levy and collect occupation taxes. Western Union
Telegraph Co. v. City of Fremont, 39 Neb. 692, 58 N. W.
415. And to be valid, a city ordinance imposing an excise
or a license tax upon a business or an occupation must be
definite in its application to those upon whom the burden
falls, reasonable in amount and uniform as to the class
upon which it operates. Petersen Baking Co. v. City of
Fremont, 119 Neb, 212, 228 N. W. 256.

The appellants contend that the York ordinance dis-
criminates in favor of those vendors of common foodstuffs:
other than bread; those who sell bread, but do not deliver
by truck, automobile or other vehicle; and those vendors. .
of bread who do not sell and deliver the product simultan-
eously by means of truck, automobile or other vehicle.
From the part of the ordinance which we have heretofore
quoted this contention might seem to be sound. However,
the same article of chapter 15 also provides for the levy
and collection of an occupation tax upon: “Fruit, vege-
tables, or other commodities, dealers in, selling or offering
for sale, to persons, firms or corporations, for purposes of
resale, from railroad car, truck, automobile or other vehicle,
per day $2.00. Same, per year $10.00.”

Thus it is evident that the ordinance does not discrimi-
nate in favor of vendors of foodstuffs other than bread as
is advanced by appellants. Neither does it exclude those
who sell bread, delivering from truck, but who do not sell
from truck. The ordinance includes in one classification
for the purpose of taxation all those who sell at wholesale
bread or other bakery products who solicit, sell and deliver
their products from truck, automobile, or other vehicle,
whether they are residents or nonresidents of the city.
Those vendors of bread who both sell from and deliver by
truck are included. There is no distinction made in the
ordinance between vendors of other commodities and ven-
dors of bread and bakery products who use the same method
of sale and distribution, although it would appear from the
stipulation filed in the district court that such a distinction
had been made therein. Although strongly contended by
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appellants, both in argument and in their brief, we fail to
find any provision of the ordinance which provides for the
levy of a tax on vendors who make a sale and deliver
simultaneously. The language of the ordinance is: “Sellers
of at retail, from truck.” The tax is imposed on the sellers
and not on the method of delivery. The distinction drawn
by appellants for the purpose of showing that the classi-
fication of those who carry on business in the same manner
as did the plaintiffs is an arbitrary selection and not a
lawful classification under the ordinance is not convincing
when the ordinance is considered in its entirety.
. As is said in Seabolt v. Commissioners of Northumber-
land County, 187 Pa. St. 318, 41 Atl. 22, and followed by
this court in Erwin v. City of Omaha, 118 Neb. 331, 224
N. W. 692: “Classification is a legislative question, subject
to judicial revision only so far as to see that it is founded
on real distinctions in the subjects classified, and not on
artificial or irrelevant ones used for the purpose of evad-
ing the constitutional prohibition.” This court in Norris
v. City of Lincoln, 93 Neb. 658, 142 N. W, 114, said: “When
a city charter authorizes a municipality to require by or-
dinance a license tax of persons engaged in any occupation,
trade, or business carried on within the corporate limits
of the city, the municipal authorities may by ordinance
classify the different occupations for taxation, and impose
different taxation in different amounts upon the different
classes; and a classification made by such authorities will
not be interfered with by the courts, unless it manifestly
appears that it is unreasonable and arbitrary.”

It is next contended that the ordinance is excessive and
confiscatory. The amount of tax which applies to the ap-
pellants as fixed by the ordinance in specific terms is $2 a
day on the daily basis, and $10 a year on the yearly basis.
The evidence shows the net daily profit on the sales made
by each plaintiff in York to be about 15 cents. The amount
of tax sought to be collected from each plaintiff was on the
yearly basis and we do not think that any court should say
as a matter of law that an occupation tax of $10 a year
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upon each person, firm or corporation conducting a busi-
ness within the limits of the city of York, in the same man-
ner and employing the same methods as did the plaintiffs
herein, is manifestly unreasonable or confiscatory. Neither
must the amount of the tax be governed by the profits of
the business taxed.

“The amount of an occupation tax is not to be measured
by the profits of the business taxed, but should be con-
sidered as one incident to local self-government, and when
thus considered it appears prima facte reasonable in
amount, courts of justice should not declare the ordinance
void, unless and until it is clearly shown by competent evi-
dence that the license charge is in fact unreasonable or
confiscatory.” City of Grand Island v. Postal Telegraph
Cable Co., 92 Neb. 253, 138 N. W. 169. The evidence in this
case fails to show that the license charge is such as to make
it excessive or confiscatory, and in the absence of any such
showing the ordinance must be upheld. Contrary to the
contention of appellants, we consider that the charge fixed
by the ordinance is entirely reasonable, and, considering
the expenses incident thereto which fall upon the city, the
contention that the ordinance is confiscatory is without
merit.

It is further urged by appellants that the ordinance is
ambiguous and so indefinite as to be void. Petersen Baking
Co. v. City of Fremont, supra, is cited, in which it is said
in the body of the opinion: “Its application should not be
left by city lawmakers to the whim or caprice of taxing
or collecting officers. A valid excise or license tax depends
on a lawful exercise of legislative power—a power not
committed to administrative or police officers.” We fail
to find any provision of the ordinance under consideration
which does not comply with the requirements laid down
by the above case. It is difficult to conceive wherein the
York ordinance might be considered indefinite. The kind of
business to be taxed is definitely named and the amount
of the tax to be charged is definitely stated. The applicant,

should he desire to conduct the business for one day only,
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may pay the charge fixed by the ordinance of $2. If appli-
cant desired a license for a year he may pay the fixed
charge of $10. In either case the amount to be charged
the applicant is definitely fixed by the ordinance and no
officer of the city is called upon to exercise his discretion
in regard thereto. The collecting officers are not called upon
or required to define any part of the York ordinance nor
to use any discretion in the amount to be collected from
the applicant because, as we consider it, no such require-
ments are necessary.

The ordinance in plain, unambiguous language meets
every requirement of the law so far as being definite is
concerned, and the fact that in this particular case the tax
collector granted a half-year permit at a charge of one-
half the yearly basis stated in the ordinance does not make
the ordinance indefinite or void.

It is further urged that appellants pursue but a part of
their business in York and therefore do not fall within the
class sought to be taxed under the ordinance, but the de-
cisions of this court in City of York v. Chicago, B. & Q. R.
Co., 56 Neb. 572, 76 N. W. 1065, and Western Union Tele-
graph Co. v. City of Fremont, supra, are adverse to the
appellants’ position.

We are of the opinion that we have disposed of the con-
stitutional objections that have been raised to the ordi-
nance by our conclusions on the other assignments of error.
When we consider the ordinance in the light of the prece-
dents established by the decisions of the court of this and
other states, we conclude that the ordinance which we have
under consideration is definite in its application to those
upon whom the burden falls, that it is not excessive or
confiscatory, but, on the contrary, is reasonable in amount,
and that it is uniform as to the class upon which it oper-
ates.

The judgment of the trial court is correct and is

AFFIRMED.
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IN RE ESTATE OF ANNIE KOTHE.*
MARIE GONSCHIOR, APPELLEE, v. HENRY DREWES, SR., ET
AL., ADMINISTRATORS, APPELLANTS.

FIiLEp JULY 14, 1936. No. 29696.

1. Attorney and Client: SURETIES: ESTOPPEL. A practicing attor-
ney should not sign a bond in a legal proceeding as surety and
such bond should not be approved, but if it is approved the
attorney is estopped from asserting its invalidity. Comp. St.
1929, sec. 12-114.

9. Courts: SUPERSEDEAS BonDs: ESTOPPEL. Where the county
judge, in a probate matter, approves an appeal bond without
the required affidavit of qualification and justification of sure-
ties, a surety on the bond will be estopped from alleging its in-
validity, notwithstanding the fact that the statute mandatorily
requires such an affidavit. Comp. St. 1929, secs. 20-2223, 20-2224,

3. Appeal. Statutory requirements relating to appeals, and more
especially in appeal bonds, are mandatory and a failure to
conform substantially thereto forfeits one’s right to appeal.

4. Courts: APPEAL. The constitutional provision declaring that the
right to be heard in all civil cases in the court of last resort,
by appeal, error or otherwise, shall not be denied, does not
prohibit the legislature from prescribing reasonable rules and
regulations for the review of a cause by appeal, such as requir-
ing a bond to be given as a prerequisite of an appeal from the
county court to the district court in a probate matter. Comp.
St. 1929, sec. 30-1603; Const. art. I, sec. 24,

5. SUPERSEDEAS BONDS: APPROVAL. The legal infer-
ence of approval of an appeal bond by a county judge who
has accepted the bond, marked it filed, and spread it upon the
docket, should be limited to a bond conforming to the statute.
Comp. St. 1929, sec. 30-1603.

6. : OBJECTIONS. A lack of formal approval of

an appeal bond, on appeal from the county court in a probate
matter, cannot be taken advantage of by appellee in the
district court except by specific objection. Comp. St. 1929, sec.
30-1603.

7. FExecutors and Administrators: SUPERSEDEAS BonDs:  JURIS-
DICTION. Where an appeal bond, on appeal from the county
court on accounts of administrators, was given with but one
surety and was otherwise defective, and where, notwithstanding
the appellee’s repeated and specific objections in the district
court, appellant repeatedly refused to amend the bond, the

*(Opinion withdrawn. See opinion p. 780, post.
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district court had no jurisdiction and should have sustained
motions for nonsuit and dismissal. Comp. St. 1929, sec. 30-1603.

APPEAL from the district court for Jefferson county:
FREDERICK W. MESSMORE, JUDGE. Reversed and dismissed.

Rain & Rain, L. R. Doyle and Frank L. Rain, for appel-
lants.

John C. Hartigan, H. C. Schoening and Henry J. Beal,
contra.

Heard before Goss, C. J., Goob, DAY, PAINE and CARTER,
JJ., and BLACKLEDGE and LANDIS, District Judges.

LANDIS, District Judge. :

Marie Gonschior, heir at law, appealed to the district
court from a decree by the county court on the accounts of
the administrators of the estate of Annie Kothe, deceased.
The administrators appeal to this court from a denial by
the district court to nonsuit the appellee heir at law herein
because of defective appeal bond and failure of filing plead-
ings making issues on appeal.

The bond furnished by appellee herein to perfect the
appeal from the county court to the district court is de-
fective in the following particulars: No formal approval
appears to have been made of the bond by the county judge;
only one surety was offered; the single surety was an at-
torney of record; and no affidavit of qualification and justi-
fication of the surety was given.

The defective appeal bond was brought to the attention
of the counsel for the appellee and the trial court first by
motion for nonsuit, assigning as one of the reasons ‘“that
the bond does not conform to the requirements of the
statute.” The attorney who was surety on the bond then
asked leave to withdraw objections to administrators’ re-
port. Motion for nonsuit was renewed. Then motion to
dismiss was made “for the reason the bond now on file does.
- not conform to the requirements of the statutes, as there
is only one surety and no justification for any surety.”
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When the first witness was called, objection to the tak-
ing of any testimony in the action was offered on the
grounds that no issues were made up in the action, that
the bond did not meet the requirements of the statutes in
that there was only one surety, no justification of that
surety, and the surety was an attorney of record and in
fact. At the end of the testimony the motion to dismiss was
again made, one of the grounds of which was that there
was only a single surety to the appeal bond. All of the
motions for nonsuit and dismissal were overruled.

Section 12-114, Comp. St. 1929, provides: “No practicing
attorney shall be taken as surety on any official bond, or
bond in any legal proceedings in the district in which he
may reside.”

A practicing attorney should not sign a bond in a legal
proceeding as surety. Such a bond should not be approved,
but if approved the attorney is estopped from alleging its
invalidity and it may be enforced against him. Tessier v.
Crowley, 17 Neb. 207, 22 N. W. 422, Section 12-114, supra,
is based upon considerations of sound public policy. The
assuming of personal liability by an attorney for his client
is properly prohibited. The historical background, sound
ethics, and the well-settled rule both in England and this
country challenge an attorney never to place himself in an
attitude of encouraging litigation. Obedience to law is an
attribute of ideal citizenship. The orderly administration
of justice is severely handicapped when an attorney who
takes an oath on admission as practitioner and court officer
disobeys the plain mandate of the statute.

Sections 20-2228 and 20-2224, Comp. St. 1929, provide
for affidavit of qualifications and justification of sureties
to undertakings, bonds and recognizances provided by the
statutes. Section 9522, Comp. St. 1922, declared that county
judges “shall have the right to require the person offered
as surety to make an affidavit of his qualifications.” In
1923 the legislature amended section 9522 and passed House
Roll No. 364 (Laws 1923, ch. 112), providing that county
judges ‘“‘shall require the person offered as surety to make
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an affidavit of his qualifications.” In 1927 (Laws 1927, ch.
68), section 9522, as amended, was repealed, and section
20-2223 was enacted into law and again provided that
county judges “shall require the person offered as surety to
make an affidavit of his qualifications.”

It must be presumed that the law-making body of the
state meant what was enacted when it repealed what was
a permissive requirement, “shall have the right to require,”
and twice making a mandatory direction, “shall require.”
A county judge would be justified in withholding approval
of a bond if the requirement was not complied with. But,
if approved without the justification affidavit, the surety
would be estopped from alleging its invalidity and the bond
liable to enforcement.

Article 16, ch. 30, Comp. St. 1929 (sec. 30-1601 et seq.)
provides for appeals in probate matters. Section 30-1603
thereof provides: “Every party so appealing shall give
bond in such sum as the court shall direct, with two or more
good and sufficient sureties, to be approved by the court.”

Section 9999, Comp. St. 1922, before 1923 required for
appeal a recognizance “with sureties,” and it was held in
construing this section in Whetstone v. State, 109 Neb. 655,
192 N. W. 124: “For the purpose of an appeal by a defend-
ant who has been convicted of a misdemeanor in a prosecu-
tion before a justice of the peace, a recognizance with one
surety only does not comply with a statutory requirement
for a recognizance ‘with sureties,” and is fatally defective.”

For the purpose of perfecting an appeal, this seems to
be the view taken by the courts generally. In Whetstone v.
State, supra, there is cited Harris v. Regester & Sons, 70
Md. 109, 16 Atl. 386; State v. Fitch, 30 Minn. 532, 16 N.
W. 411; Gibson v. Lynch, 1 Murph. (N. Car.) 495; Jones
v. Sykes, 1 Murph. (N. Car.) 281; North American Coal
Co. v. Dyett, 4 Paige Ch. (N. Y.) 273; White v. Rintoul, 6
N. Y. Super. Ct. 259, as sustaining authority.

In Killian v. State, 114 Neb. 4, 205 N. W. 575, wherein
section 29-611, Comp. St. 1929, was considered, it was held
that the provisions of this section regulating appeals from
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an inferior court in misdemeanor cases were mandatory.
There the recognizance was conditioned for the appearance
of the defendant at the district court on the first day of
the next term, instead of “forthwith,” as the statute re-
. quires. It was held that the district court acquired no
jurisdiction.

The holdings of the courts, and in this jurisdiction espe-
cially, are to the effect that appeal provisions are manda-
tory, and a failure to follow them in any material respect
forfeits one’s right to appeal, which otherwise entitled to.
In re Newton, 39 Neb. 757, 58 N. W. 436; Zobel v. State,
72 Neb. 427, 100 N. W. 947 ; Oppfelt v. State, 117 Neb. 549,
221 N. W. 708 ; Brainard v. State, 127 Neb. 723, 256 N. W.
874.

At common law a recognizance was entered into by the
obligor and his sureties personally appearing in court and
orally entering into the obligation. In this state the dis-
tinction between a recognizance and a bond has largely
been lost in actual practice and it has been customary for
many years to use a written one. This has been recognized
in the present statute which provides for a written recog-
nizance. Reasonably there seems no distinction between
a civil appeal bond and a written recognizance as to re-
quiring each to conform substantially to the statute which
grants the right of appeal and holding mandatory the re-
quirements of such statutes.

The constitutional provision (article I, sec. 24) which
declares “the right to be heard in all civil cases” does not
prohibit the legislature from prescribing reasonable rules
and regulations for the review of a cause by appeal, such

" as requiring a bond to be given. In re Estate of Mathews,
125 Neb. 737, 252 N. W. 210.

In Casey v. Peebles, 13 Neb. 7, 12 N. W. 840, wherein an
appeal to the district court was taken from disallowance of
a claim against an estate in the county court, this court an-
nounced in the syllabus: “Where the statute requires two
sureties upon a bond for an appeal, and a bond containing
but one is duly approved, it is not void, but may be amended.
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And it will be sufficient unless objected to on the ground
that it is signed by but one surety.” This case does not
help us because there was no objection made therein upon
the ground of a single surety to the bond, and in the instant
case there was such a specific objection. Likewise, in Bazzo
v. Wallace, 16 Neb. 293, 20 N. W. 314, the objection to the
appeal bond was too general to raise the defect. Both Casey"
v. Peebles, supra, and Bazzo v. Wallace, supra, are only au-
thority in this case on the power of the trial court to permit
appellees herein, should it have been requested therein, to
amend the.defective appeal bond or give a new one. In re
Estate of Hoagland, 128 Neb. 219, 258 N. W. 538.

The record shows that the county judge did not indorse
upon the defective appeal bond his formal approval thereof,
as required by statute, but marked it, “Filed Dec. 10, 1934,
E. R. Bee, county judge.” It is part of the transeript under
certification. This is all that appears in the record as to
approval of the defective appeal bond by the county judge.
Appellee cites the rule announced in Asch v. Wiley, 16 Neb.
41, 20 N. W. 21: “Where an appeal is sought to be taken
from the judgment of a county judge, and appellant files
his appeal bond in the proper amount, with two sureties,
within the time required by law, the acceptance of such
bond by the county judge and spreading it upon the docket
is a sufficient approval of the bond, unless the party de-
siring to take the appeal is notified of the fact that the
county judge refuses to approve the bond and sureties.”

In effect appellee claims an approval by legal inference.
It would seem that there is here the equal inference that
this bond was not approved because legally defective. The
legal inference of approval ought to be limited to an appeal
bond which conforms to the statute. Appellants did not
bring the question of approval to the trial court by specific
objection but only under a general one, and our court has
repeatedly held such is insufficient. Among the earlier cases
announcing this is Bazzo v. Wallace, supra, and later re-
announced many times.

The serious question is the sufficiency of the appeal bond.
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It is obviously defective, fails to conform substantially with
the statute, all of which was repeatedly brought to the at-
tention of the trial court and counsel for the appellee and
no attempt was made in the district court to amend the
bond or give a new one.

The seasoned counsel for the appellee consistently refused
to amend the bond and, though repeatedly enlightened as
to the defects, decided evidently to stand upon this fatally
defective appeal bond. To confer jurisdiction upon the
appellate court there must be an appeal bond which sub-
stantially conforms to the statute. We must hold, under
the circumstances of this case, that the appeal bond is
fatally defective, confers no jurisdiction in appeal, and
that the various motions for nonsuit and dismissal made
by the appellants below in the trial court should have been
sustained.

While it is not necessary to determine the effect of trying
this case below, without framing issues by pleadings, it
should be noted that this court announced the rule in Weide-
man v. Estate of Peterson, 129 Neb. 74, 261 N. W. 150, that
statutory changes by legislative enactment have abrogated
the previous rule that new pleadings in estate appeals need

not be filed unless directed by the court.
REVERSED AND DISMISSED.

IN RE ESTATE OF ANNIE KOTHE.*
MARIE GONSCHIOR, APPELLANT, V. HENRY DREWES, SR., ET
AL., ADMINISTRATORS, APPELLEES,

FiLep JULY 14, 1936. No. 29700.

Appeal in this case ruled by opinion in In re Estate of Kothe, ante,
p. 531,

APPEAL from the district court for Jefferson county:
FREDERICK W. MESSMORE, JUDGE. Reversed and dismissed.

John C. Hartigan, H. C. Schoening and Henry J. Beal,
for appellant.

*Qpinion withdrawn. See opinion p. 785, post.
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Rain & Rain, L. R. Doyle and Frank L. Rain, contra.

Heard before Goss, C. J., Goob, DAY, PAINE and CARTER,
JJ., and BLACKLEDGE and LANDIS, District Judges.

LANDIS, District Judge.

In the matter of the estate of Annie Kothe, deceased,
the administrators filed their final report in the county
court. Marie Gonschior, an heir at law, made objections
thereto, and from the decree in the county court attempted
an appeal to the district court.

In the district court the administrators moved for a non-
suit and dismissal of the appeal because based on defective
bond. This was denied by the trial court. From the decree
in the district court, two appeals were taken to this court.
The administrators appealed general number 29696, and
the heir at law, Marie Gonschior, also general number
29700.

The separate appeal of the administrators was considered
by this court, In re Estate of Kothe, ante, p. 531, and it
was found there that the bond furnished to perfect the ap-
peal from the county court to the district court was fatally
defective.

The opinion announced in In re Estate of Kothe, ante,
p. 531, rules the instant appeal.

REVERSED AND DISMISSED.

OTTO A. BERGENDAHL, APPELLEE, V. HENRY RABELER, AP-
PELLANT.

FiLEp JurLy 14, 1936. No. 29621.

1. Trial: JUrY. During proceeding to impanel a jury in an action
to recover damages alleged to have arisen from negligence,
counsel should scrupulously avoid any act, statement or ques-
tion of such a nature as might inform the jurors as to whether
or not the defendant is indemnified by one not a party to the
action against having to pay any verdict the jury may render
against him,

2. Appeal: CoONDUCT OF TRIAL. During the introduction of evidence
in the trial of an action to a jury, counsel should not make
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declarations of fact further than is honestly useful to a clear
presentation of evidence. .

8. Trial: COoNDUCT OF TRIAL. In the trial of an action to a jury,
counsel should not make mention of the result of the jury’s
verdict, as distinguished from what verdict should be found
when the rules of law involved are applied to the facts shown
by the evidence.

4. Negligence: PROXIMATE CAUSE. The rule of law to the effect
that two disconnected and self-operating acts of negligence may
concur to form the proximate cause of an injury applies only
when such acts arise from separate sources and when the
injury would not have occurred but for the existence of both
of such acts of negligence.

IMPUTED NEGLIGENCE: EXCLUSION OF EVIDENCE. A
minor of normal mind of the age of 17 years, who is a pas-
senger in an automobile, is one to whom the negligence of the
driver of such automobile may be imputed, regardless of
whether or not such minor was negligent, and proof of any
circumstance tending to show the right of such minor to
control such driver is admissible to impute any negligence of
such driver to such minor.

APPEAL from the district ‘court for Madison county:
CHARLES H. STEWART, JUDGE. Reversed.

Moyer & Moyer, Baylor & Tou Velle and George Healey,
for appellant.

Deutsch & Young and J. J. Harrington, contra.

Heard before Goss, C. J., ROSE and DAY, JJ., and ELDRED
and TEWELL, District Judges.

TEWELL, District Judge.

This action was begun in the district court for Madison
county by Otto A. Bergendahl, as the next friend of his
daughter, Sonja Bergendahl, a minor of the age of 17
years, to recover damages arising from a collision between
two automobiles. Henry Rabeler was the only defendant.
Trial was had to a jury and resulted in a verdict and judg-
ment in favor of the plaintiff for the sum of $7,500. The
defendant appeals.

The pleadings and evidence disclose that Otto A. Bergen-
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dahl had possession of a Chevrolet coach. He operated it
for family purposes and was accustomed to taking his
daughters Sonja, hereinafter called the plaintiff, and Lilly
from the family home to the high school in Norfolk. On
the morning of October 4, 1984, he was ill and secured one
Kenneth Wehenkel, a boy 18 years of age, to take his
daughters to school. Wehenkel returned to the high school
that day at noon for the daughters. With the plaintiff
riding in the back seat and Lilly, a girl 15 years of age,
riding in the front seat with him, Wehenkel drove the Ber-
gendahl car four blocks south on Fifth street to its inter-
section with Michigan avenue, where the collision involved
occurred. Fifth street, which is 80 feet in width, extends
from north to south and Michigan avenue, which is 66 feet
in width, extends from west to east. The surface of Fifth
street, at the time of the collision, was graveled. Michigan
avenue, except at the intersection above mentioned, had
no surface except one of dirt. The intersection was bounded
by cross-walks on all sides except its north. Drainage
ditches paralleled both sides of each street. The surfaced
portion of IFifth street was about 32 feet wide and the
usually traveled surface of Michigan avenue was about 22
feet wide. Private residences surrounded the intersection.
The vicinity of the intersection was level and nothing
existed to prevent the driver of an automobile approaching
it from any direction at a distance of at least 20 feet there-
from from seeing another automobile approaching it from
any other direction from at least 100 feet distance. A
circular metal sign, 18 inches in diameter displaying the
word “slow” painted in white, was mounted on a post sta-
tioned on the west edge of Fifth street at a point 54 feet
north of the north boundary of the intersection. No other
-traffic control signs existed near the intersection. The
weather was clear and the surface of the streets dry.
Just prior to the collision the defendant drove a Ford
sedan eastward on Michigan avenue and upon the south
half thereof. In the car with him were his wife and minor
son. The evidence conflicts as to which of the two cars first
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entered the intersection, and also conflicts upon the ques-
tion of how fast each car was being driven. The brakes on
the Bergendahl car were in such condition as not to be of
much, if any, aid in stopping its forward motion. The evi-
dence conclusively discloses that the first impact of one
car with the other occurred by the tip of the right front
fender of the Bergendahl car striking against the left side
of the left front fender of the defendant’s car, immediately
above the left front wheel hub. The right front spring
horn of the Bergendahl car struck the left front wheel hub
of the defendant’s car. The place of impact, as disclosed by
the tracks of the two cars, was several feet south of the
center of the intersection and near and probably east of
the center line of Fifth street. Immediately prior to the
collision the Bergendahl car, which had been driven south-
ward near the center line of Fifth street, was swerved
toward the southeast and its speed accelerated, and the de-
fendant’s car was swerved in the same direction and then
turned toward the south and southwest. Just after the
collision the defendant’s car came to a stop at a place about
12 to 15 feet south of the south boundary of the intersection
headed southwest, and the Bergendahl car was upset and
lying upon its left side headed southward, and upon the
cross-walk over the drainage ditch at the southeast corner
of the intersection. By the upset of the Bergendahl car,
the plaintiff was injured.

One assignment of error is based upon the fact that
counsel for plaintiff upon the wvoir dire of jurors by the
nature of his questions caused jurors, who later served as
members of the jury, to believe that the defendant carried
insurance against loss from damages such as plaintiff
sought to recover. The record of the voir dire discloses
that many questions were asked of each prospective juror
relative to whether or not he was a stockholder in the
State Farmers Mutual Insurance Company, of Blooming-
ton, Illinois, or had a policy of insurance with that com-
pany, or had ever been an agent for that company. Some of
the questions asked were as follows: “You wouldn’t want
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to give the defendant a verdict just because there is insur-
ance?’ “If selected as a juror could you try this case and
decide it solely on the law and the evidence just as though
the question of insurance was not involved?” “You would
decide this case just as fairly and just as easily in your
own mind with the question of insurance involved as you
could if it wasn’t in there?” Questions of like import as
the above were asked throughout the voir dire examination.
If a prospective juror disclosed that he then had, or had
ever had, a policy of insurance upon his automobile, he was
then usually asked if he had not paid for the insurance. At
the time of the trial of this cause the rule of practice an-
nounced in Jessup v. Davis, 115 Neb. 1, 211 N. W. 190, to
the effect that it was error prejudicial to the plaintiff in an
action for damages to refuse to allow him on cross-exam-
ination tQ show whether or not the defendant was insured
against loss on account of such damages was in effect. This
rule was revoked by the opinion in Fielding v. Publix Cars,
Inc., 130 Neb. 576, 2656 N. W. 726. By the express terms
of that opinion, the revocation of such rule did not affect
this case, as such revocation affected only cases tried more
than 20 days after such opinion was filed. Prior to the
date of the opinion in Jessup v. Davis, supra, this court
held that it was proper for a plaintiff in an action such as
this, if the defendant was insured against loss on account
of damages for causing personal injury, when impaneling
the jury, to interrogate each prospective juror relative to
his relations with the company carrying the insurance.
Egner v. Curtis, Towle & Paine Co., 96 Neb. 18, 146 N. W.
1082, L. R. A. 1915A, 153; Koran v. Cudahy Packing Co.,
100 Neb. 693, 161 N. W. 245; Penhansky v. Drake Realty
Construction Co., 109 Neb. 120, 190 N. W, 265. In the
opinion in Fielding v. Publix Cars, Inc., supra, is found the
following statement: “The right of counsel to interrogate
jurors on their voir dire examination in order to determine
whether it is expedient to challenge any of them per-
emptorily, within proper limits, cannot be denied.”
Whether or not such an interrogation on voir dire as is
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involved in this case, relative to insurance, was ‘“within
proper limits” was not involved in that case and not
thereby decided. To say that such interrogation in this:
case was made to secure information for use in the
exercise of challenges is not worthy of belief. To allow
such an interrogation in all cases because it might in
some cases have a legitimate use is to allow the unscrupu-
lous and unethical to use it under a false guise for a
purpose that no ethical lawyer would desire to attain.
The pernicious, unethical purpose for which an unrestricted
right to such an interrogation on voir dire may be used
is such that restriction is necessary to an attainment
of a proper consideration of issues in actions ftried to
juries. To deny such a right entirely would work far less
perversion of proper verdicts than does its unrestricted
use. Inquiry that is not suggestive of the existence of
such insurance will all but always give sufficient informa-
tion for use in making any kind of challenge. To in-
form the jury that the defendant does not carry such
insurance against loss from paying a verdict such as is
requested by the plaintiff has been held by this court to
constitute error. Taulborg v. Andresen, 119 Neb. 273,
228 N. W. 528. To inform a jury that a defendant was
not thusly insured, most persons would agree, would not
have as strong an influence to prevent a verdict based
only on the facts and rules applicable thereto as would
information that such insurance existed. Courts of juris-
dictions, other than our own, that allow an interrogation
on the voir dire of jurors relative to the juror’s relation
to an insurance company condemn the use thereof for an
improper purpose. 64 C. J. 234, and cases cited in foot-
notes, 35 to 43.

We feel that if such an interrogation is made at all, it
should only be made when its legitimate purpose cannot
be otherwise attained. We therefore hold that, upon the
voir dire examination of jurors in a trial to a jury of an
action for damages alleged to have arisen from negligence,
counsel should scrupulously avoid any act, statement or
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question of such a nature as will reasonably inform the
jury as to whether or not the defendant is indemnified by
-one not a party to the action against having to pay any ver-
dict the jury may render against him. A violation of such
rule is error prejudicial to the party offended, unless the
circumstances of the entire case affirmatively show lack of
prejudice thereby or affirmatively show that such informa-
tion was a necessary incident to securing information that
is needed for use in making challenges and that reasonably
could not otherwise be secured. To ask of the juror whether
or not he is an agent of or stockholder in any corporation
and, if he says he is either, to make inquiry of him as to the
kind of corporation to which he bears such relation will
usually give all information needed without use of the word
“insurance.” This method of inquiry was suggested in
Fielding v. Publix Cars, Inc., supra. That case, however,
did not involve any method or subject of inquiry upon voir
dire of the jury.

Improper conduct of counsel for plaintiff during the in-
troduction of evidence is assigned as error prejudicial to
the defendant. To set forth all of the acts or statements of
plaintiff’s counsel of which complaint is made would unduly
extend this opinion. We mention but a few. During the
cross-examination of defendant’s wife, a witness for the
defendant, an objection was made by defendant’s counsel
to a question propounded by plaintiff’s counsel. Immediate-
ly the following statement was made by counsel in the
presence of the jury.

“T am not trying to reflect on Mrs. Rabeler’s integrity in
the least. In fact, she corroborates our witness to whom
her husband stated he did not see the other car. All we
want here is to get the facts to this jury and these insurance
attorneys want to keep the facts out of this record.”

Counsel for appellee repeatedly referred to the plaintiff
as “the poor, unfortunate little girl.” Several times during
the introduction of evidence reference was made either to
the plaintiff desiring to be ‘“fair to the jury” or to the de-
fendant’s counsel being ‘“unfair to the jury.” Counsel
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should not make declarations of fact during the introduc-
tion of evidence, further than is honestly useful for making
a clear presentation of the evidence, and the making of
such a declaration may be prejudicial error if the declara-
tion made is of such a nature as reasonably to cause a
prejudice against an opposing party or undue sympathy for
the party in whose behalf it is made. Splitigerber Bros. v.
Skinner Packing Co., 119 Neb. 259, 228 N. W. 531. The
declarations of counsel above mentioned had no legitimate
use. Under the circumstances shown in the record, they
cannot be said not to have been prejudicial to the defend-
ant,

Complaint is made by the defendant of remarks of coun-
sel for plaintiff in his closing argument to the jury. In that
argument counsel for plaintiff said in part: “I don’t want to
punish the defendant. A verdict for this girl will not punish
him.” This statement, when considered with prior ques-
tions and statement of counsel relative to insurance, could
only be construed by the jury as an assurance that some in-
surance company would pay the amount of the verdict. In
its opinion in the case of Standridge v. Martin, 203 Ala.
486, 84 So. 266, the supreme court said, in part:

“There can scarcely be made to a jury a more seductive
and insidious suggestion than that a verdict for damages
against the defendant before them will be visited, not upon
that defendant, but upon some invisible corporation whose
business it is to stand for and pay such damages. Such a
suggestion, once lodged in the minds of the jury, is almost
certain to stick in their consciousness, and to have its effect
upon their verdict; regardless of any theoretical exclusion
of it by the trial judge.”

We approve of the thought expressed in this quotation.
In the trial of a cause to a jury counsel should not in any
portion of the proceeding state his conclusions as to what
may be the result of the jury’s verdict, as distinguished
from what verdict should be found when the rules involved
are applied to the facts of the cause. A violation of this
rule may be prejudicial error. We regard the statement of
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counsel last above quoted as being prejudicial to defendant
under the circumstances shown in the record.

Assignments of error made by the defendant include
error predicated upon the fact that the court failed to
properly instruct the jury relative to the doctrine of con-
current negligence. By instruction No. 12 the court told the
jury that it was not necessary for the plaintiff to prove that
the negligence of the defendant was the sole proximate
cause of her injuries, and that if independent acts of two
persons combined to produce her injury each was respon-
sible for the entire result. This instruetion failed to confine
any negligence of the defendant to the specific allegations
of negligence that might be used as a basis of his liability.
It ‘also failed to inform the jury that, before the defendant
could be held liable upon the doctrine of concurrent negli-
gence, the evidence must show that the injury would not
have occurred but for such negligence of the defendant.
The acts and omissions of the driver of the Bergendahl car
were independent and self-operating forces, disconnected
from the acts and omissions of the defendant and, logically,
alone may have caused plaintiff’s injury. Under such cir-
cumstances the defendant would not be liable, even though
negligent in a manner alleged and proved. The rule of law
relating to two or more independent forces concurring to
form the proximate cause of a given result presupposes two
forces, each self-operating, and coming from two independ-
ent and disconnected sources. It applies only when such
result would not have occurred except for the existence
of both of such forces. Steenbock v. Omaha Country Clubd,
110 Neb. 794, 195 N. W. 117; Johnson v.. Mallory, 123 Neb.
706, 243 N. W. 872. The instructions of the court failed to
properly inform the jury relative to the doctrine of con-
current negligence, and to make clear the conditions re-
quired for its applicability to the evidence. This task was
begun by instruction No. 12 but never completed.

The defendant complains of the trial court having refused
to admit certain evidence tending to show that plaintiff had
such a control over the driver of the Bergendahl car as to
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cause his negligence to be imputed to her, and of the court
having failed to submit to the jury under proper instruc-
tions the question of whether or not the negligence of such
driver was imputed to the plaintiff. We treat all assign-
ments relating to these matters together. We state, for the
purposes of this case, that Wehenkel, the driver of the Ber-
gendahl car, was under the facts above outlined guilty as -
a matter of law of negligence that formed a part or all of
the proximate cause of plaintiff’s injuries to such an extent
as to prohibit a recovery, on account of the facts of this
case, by him or by any one to whom his negligence was im-
puted. Nelson v. Plautz, 130 Neb. 641, 265 N. W. 885. Such
statement is not necessary to a decision in this case, but
should materially simplify the issues in the retrial of this
case upon the issue of imputed negligence, as well as upon
that of contributory negligence of the plaintiff, and upon
that of concurrent negligence of the defendant. A minor of
normal mind of the age of 17 years, who is a passenger in
an automobile, is one to whom the negligence of the driver
of such automobile may be imputed, regardless of whether
or not such minor was negligent, and competent evidence
tending to show the right of such minor to control where
and how such automobile should be driven is admissible to
impute the negligence of such driver to such minor. The
failure of the trial court to receive evidenge showing such
right of control in plaintiff, and to submit to the jury the
issue of whether or not the negligence of Wehenkel was im-
puted to the plaintiff, in case the court could not say as a
matter of law that it was imputed, was prejudicial to the
rights of defendant. If imputed as a matter of law, then
the plaintiff cannot recover, regardless of how negligent
the defendant may have been or how free from negligence
the plaintiff may have been. By instruction No. 13 the
court practically withdrew the issue of imputed negligence
from the jury.

Many assignments of error not mentioned above are made
by the defendant. What has heretofore been said may aid
in preventing a recurrence of many of the conditions of the
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record of which the defendant complains. Without any
holding one way or the other upon some of such conditions,
we mention a few of them in order to aid in preventing
their recurrence. One of the allegations of negligence
against defendant is that he drove his car without its
brakes being in proper condition, and such alleged act was
submitted as a possible act of actionable negligence when
no evidence whatever supported such allegation.

The instructions tell the jury that contributory negli-
gence of the plaintiff does not bar her recovery in case the
jury found it slight and that of the defendant gross in com-
parison, but they do not tell the jury that such negligence
of the plaintiff otherwise would bar her recovery, except to
say that the jury’s verdict should be for the defendant if
the contributory negligence of the plaintiff was more than
slight. What should be done if any contributory negligence
of plaintiff existed and the negligence of the defendant
was less than gross in comparison is not stated. While in-
struction No. 10 sets forth the issues upon which the burden
of proof is upon the plaintiff, nowhere do the instructions
set forth the conditions required for a finding for the plain-
tiff. Except for the one instance above mentioned, the in-
structions do not set forth any condition under which the
jury should find for the defendant. '

On account of errors prejudicial to defendant above dis-
cussed, the judgment of the trial court is reversed and this

cause remanded.
REVERSED.

FRED L. BURKE, TRUSTEE IN BANKRUPTCY, APPELLANT, V.
FRED FREDERICKSON ET AL., APPELLEES,

FiLEp JuLy 14, 1936. No. 29673.

1. Mortgages: ASSIGNMENT: VALIDITY. There being a valid
consideration, the execution and delivery of an assignment of a
beneficial interest in a mortgage termed a “participation cer-
tificate,” though such instrument is not executed in such form
as to permit of recording, is valid as between the parties.
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There being a valid consideration, the
executlon and dehvery of an assignment of a beneficial inter-
est in a mortgage termed a “participation certificate,” though
such instrument is not executed in such form as to permit of
recording, is valid as against creditors not equipped with deed,
mortgage or other instrument duly recorded, or execution or
attachment duly levied.

Courts: ASSIGNMENT: RECORDING: LAwW GOVERNING. In a
bankruptcy proceeding or one growing out of bankruptcy where
the effect of recording or failure to record is in question, the
laws of the state where the recording is required or permitted
are controlling.

Bankruptcy: PREFERENCES. Under the laws of Nebraska, the
recording of the assignment of a beneficial interest termed a
“participation certificate” is not a prerequisite to the validity
of the transfer of the property described in such assignment
and is not thereby a voidable preference.

The amendment of 1926 to section 60a of the
bankruptcy act by adding the words “or permitted” did not
affect section 60b; so, therefore, a transfer by mortgage or
otherwise more than four months before bankruptcy, for a
valuable consideration, without knowledge of insolvency or
facts justifying a belief that such transfer would constitute
a preference, but recorded within four months and not fraud-
ulently withheld from record, is valid as against the trustee
and cannot be avoided.

Under the terms of the assignments of “par-
tlclpatlon certificates” and the undisputed evidence, the bank-
rupt held the naked legal title to the note and mortgage in
question. In such case the trustee of the bankrupt would
not be entitled to recover for the benefit of general creditors
of the bankrupt.

The trustee in bankruptey not representing
nor bemg entitled to take the place of a creditor or creditors
whose claim or claims stood in a superior position to that of the
defendants before the assignment and delivery of the mortgage
and note and the recording of the said mortgage is not entitled
to have the transaction set aside as a voidable or illegal pref-
erence.

Corporations: DISPOSAL OF PROPERTY: ESTOPPEL. A corpora-
tion, or its trustee, in case of bankruptcy, will be estopped to
deny the authority of its managing agent to dispose of the
property of the corporation in cases where such agent, with the
consent of the board of directors, is in sole charge of its
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property and business and is permitted in regular course fo
carry on the business for which the corporation was organized.
APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. A ffirmed.

E. H. Evans and Urban Simon, for appellant.
Halligan, Beatty & Halligan, contra.

Heard before Goss, C. J., ROSE, GooD, DAY, PAINE and
CARTER, JJ., and YEAGER, District Judge.

YEAGER, District Judge.

This is an action instituted by the plaintiff and appellant
as trustee in bankruptcy of the Goodman-Buckley Company,
a corporation, against the defendants and appellees Fred
Frederickson, Ed Todenhoft and Hugo F. Todenhoft, the
object and purpose of which is to set aside the transfer by
assignment of a note and mortgage held by the bankrupt,
the Goodman-Buckley Company, a corporation, to the de-
fendants. The basis of the claimed right to set aside the
transfer is the claim that it was made within less than four
months before adjudication of bankruptey and was there-
fore and thereby an unlawful preference within the mean-
ing of the bankruptcy laws.

The facts as disclosed by the record, to the extent neces-
sary to a determination of this case, are substantially as
follows: In North Platte, Nebraska, in about the year
1920, the Goodman-Buckley Trust Company, a corporation,
was organized under the banking laws of Nebraska. In
1930 Goodman-Buckley Company, a corporation, was or-
ganized, which corporation is the bankrupt for which the
plaintiff herein is trustee. It was adjudicated a bankrupt
November 18, 1933.

This corporation was organized for certain specific pur-
poses, among which were the following:

“(a) To purchase or otherwise acquire, own, mortgage,
pledge, sell, assign and transfer, or otherwise dispose of, to
invest, trade, deal in and deal with real and personal
property of every class and description and liens and mort-
gages thereof, of all kinds;
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“(b) To issue bonds, debentures, participation certifi-
cates and obligations of this corporation from time to time,
for any of the objects or purposes of the corporation and
to secure the same by mortgage, pledge, deed of trust, or
otherwise;

“(c) To lend and borrow money, with or without se-
curity, upon real and personal property of all kinds and
to buy and sell notes, bonds, mortgages and other evidences
of indebtedness of all kinds.”

Prior to and at the time of the incorporation of the Good-
man-Buckley Company, hereinafter referred to as the bank-
rupt, the defendants each had moneys on deposit with
Goodman-Buckley Trust Company. After the incorporation
of the bankrupt, each of them invested funds which had
been on deposit with Goodman-Buckley Company in what
the bankrupt chose to term “participation certificates.” The
participation certificates are, in terms, assignments of
specific beneficial interests in real estate notes and mort-
gages with a description of the notes and mortgages con-
tained in the assignments. By the terms of the assignments,
the bankrupt held legal title to the notes and mortgages
for the purpose of collection and distribution of proceeds.
In the first certificates issued to defendants, the only de-
scription of notes and mortgages was by number. The par-
ticipation certificates were all signed “Goodman-Buckley
Company, by N. E. Buckley,” whose full name is Newton
E. Buckley. Newton E. Buckley was secretary and treas-
urer of the corporation and was in actual charge of its
affairs and business.

Up to January, 1933, no certificate held by the defendant
Ed Todenhoft had contained any description of mortgage
except by number. The same situation was true as to cer-
tificates held by Hugo F. Todenhoft until January 25, 1933.
Frederickson held one prior to October 1, 1932, which was
taken up on that date and a new one issued containing a
legal description of the lands covered by the mortgage.

On the 1st day of August, 1932, Harry C. McCann and
Dedie McCann executed and delivered to the bankrupt their
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note for $17,000, with interest coupons attached, which
note was secured by mortgage on the south 53 feet of lots
7 and 8, block 68, Original Town of North Platte, Nebraska.
A certificate was issued to Ed Todenhoft by the bankrupt
and dated December 1, 1932, which assigned to him a
$10,000 interest in this note and mortgage. A certificate
was issued to Hugo F. Todenhoft on January 25, 1933,
which assigned to him a $3,000 interest in the same note
and mortgage. A certificate issued to Fred Frederickson on
October 1, 1932, also assigned to him a $4,000 interest in
this particular note and mortgage. None of the certificates
were executed in such manner and form as to permit them
to be recorded. No substitution was ever made for the
Frederickson certificate and there never was a reformation
of its form so as to admit it for recording. In September,
1933, the Ed Todenhoft certificate was acknowledged and
on the 7th of that month was duly recorded. At about the
same time the Hugo F. Todenhoft certificate was also ac--
knowledged and duly placed of record.

On or about October 13, 1933, the defendants demanded
and received from the bankrupt the McCann note and
mortgage, which was the note and mortgage described in
their certificates, together with a written assignfnent there-
of, and they have since the said date retained actual pos-
session of such note and mortgage. The certificates of the
three defendants taken together are assignments of and
consume the entire beneficial interest in this note and mort-
gage.

It is this transfer of the note and mortgage by the bank-
rupt to the defendants that plaintiff seeks to have set aside
on the ground that it is a voidable preference under the
bankruptcy laws, the transfer having been made within
four months of the date Goodman-Buckley Company was
adjudicated a bankrupt.

There can be no question, and none is raised, that there
was a valid consideration for the certificates issued to the
defendants in October, 1932, and in January, 1933. It then
necessarily follows that, as between the parties, the trans-
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action is valid and binding. The failure to record them or
to leave them executed in such form as not to permit of
recording could not affect the validity of the transaction.
They were also valid under Nebraska recording acts, as
against creditors not equipped with deed, mortgage or
other instrument duly recorded or execution or attachment
duly levied. Stocker v. Church, 113 Neb. 639, 204 N. W.
398 ; Minor Lumber Co. v. Thompson, 91 Neb. 93, 135 N. W.
429; Harral v. Gray, 10 Neb. 186, 4 N. W. 1040; Mahoney
v. Salsbury, 83 Neb. 488, 120 N. W. 144 ; Naudain v. Fullen-
wider, 72 Neb. 221, 100 N. W. 296 ; Forrester & Co. v. Kear-
ney Nat. Bank, 49 Neb. 655, 68 N. W. 1059; Oleson v.
Pumphrey, 125 Neb. 708, 251 N. W. 828; Carpenter Paper
Co. v. News Publishing Co., 63 Neb. 59, 87 N. W. 1050;
Wilson v. Lewis, 63 Neb. 617, 88 N. W. 690; Folsom wv.
Peru Plow & Implement Co., 69 Neb. 316, 95 N. W. 635;
Rankin v. Coz, 71 Fed. (2d) 56.

If the assignments were valid under the recording acts

of the state of Nebraska, then they were valid everywhere
and binding for all purposes, since in passing upon the ef-
fect of the failure to record the assignment of a mortgage
or other instrument required or permitted to be recorded
under the laws of the state where the recording is required
or permitted, the laws of the state are controlling. Sapero
v. Neiswender, 23 Fed. (2d) 408; Firestone Tire & Rubber
Co. v. Cross, 17 Fed. (2d) 417; Bryant v. Swofford Bros.
Dry Goods Co., 214 U. 8. 279; Holt v. Crucible Steel Co.,
224 U. S. 262; Martin v. Commercial Nat. Bank, 245 U. S.
513; Carey v. Donohue, 240 U. S. 430.
. The plaintiff contends, as against this, that in the issu-
ance of the certificates there was not an assignment of
beneficial interests in the note and mortgage but only a
pledge for the repayment of moneys invested. This con-
tention we cannot accept in the light of the plain terms of
the instruments themselves and the absence of other evi-
dence in the record showing an intention of the parties
contrary to that expressed in the certificates.

We must therefore conclude that the beneficial interests
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of the defendants in the note and mortgage in question
were complete and absolute from and after the dates when
they received their certificates containing the legal descrip-
tion of the real estate covered by the mortgage, and that
from those dates until the assignment and delivery of the
note and mortgage to the defendants the bankrupt held the
bare legal title thereto in trust for the use and benefit of
the defendants for the purpose of collection and distribution
of the proceeds. Those dates were eight months and more
before the Goodman-Buckley Company was adjudicated a
bankrupt.

Under the laws of Nebraska, recording of the certificates
issued by the bankrupt to defendants was not a prerequisite
to the validity of the transfer of the property desecribed in
such certificates and therefore is not a voidable preference
under sections 60a and 60b of the federal bankruptcy act,
as amended, unless the amendment to section 60a by addi-
tion of the words “or permitted” makes it so.

It is a well-settled rule that the amendment of 1926 to
section 60a of the bankruptcy act by adding the words “or
permitted” did not in any manner affect section 60b, and
that a conveyance or transfer by mortgage or otherwise,
more than four months before bankruptey, for a valuable
consideration, without knowledge of insolvency or facts
justifying a belief that such transfer would constitute a
preference, but recorded within four months and not fraud-
ulently withheld from record, is valid as against the trustee
in bankruptcy and cannot be voided. 4 Remington, Bank-
ruptcy (4th ed.) sec. 1790; First Nat. Bank v. Live Stock
Nat. Bank, 31 Fed. (2d) 416; In re Cunningham, 64 Fed.
(2d) 296. We must therefore conclude that the amendment
to section 60a of the words “or permitted” does not render
the transfer in question in this case a voidable or illegal
preference.

The record shows conclusively that the transactions at
the time of the procurement of the certificates, at least on
the part of the defendants, were in perfect good faith. It
also shows without substantial contradiction that they had







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































