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JOE SOLOMON, APPELLEE, V. A. W. FARNEY, INC., APPELLANT.
FiLep FEBRUARY 28, 1936. No. 29745.

Record examined, and held to support the judgment entered in the
district court.

APPEAL from the district court for Cass county: DANIEL
- W. LIVINGSTON, JUDGE. Affirmed.

Story & Thomas, for appellant.
W. G. Kieck and Clifford L. Rein, conira.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

EBERLY, J.

This is an action under the Nebraska compensation act
‘brought by an injured employee, Joe Solomon, against A. W.
Farney, Inc., the employer. There was a finding and judg-
ment against the employer both before the compensation
commissioner and upon appeal in the district court for Cass
county. The determination was that, “as a result of said
accident and injuries, the plaintiff has been ever since the
date thereof and still is permanently and totally disabled.”
At the bar of this court, the employer, seeking a review,
makes three contentions, viz.: (1) That the courts of Ne-
braska are without jurisdiction over the subject-matter of
the action; (2) that the judgment is excessive; and (3) that
the allowance of a $60 physician’s fee is improper.

It is admitted that the employer is a Delaware corpora-
tion, having its principal place of business at Kansas City,
Missouri. It appears that the place of contracting the work
upon which the plaintiff was injured is located at Bridge
Switch, Jowa ; and that the formal contract of employment
of the plaintiff by the defendant was entered into in the
state of Iowa.

On this subject the plaintiff testifies as follows: “Q.
Where were you employed? A. I got my card from the re-
employment office here (Nebraska) and went across (to
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Iowa) and registered with them. Q. That is where you
were employed? A. Yes, sir.”

But it is established that on or about Décember 4, 1934,
plaintiff was in the employ of the defendant as a “lumber
Jack” and common laborer in Cass county, Nebraska, and
while so employed on said date and while engaged in the
performance of his duties in the course of the regular busi-
ness of the defendant, the plaintiff sustained personal in-
Juries in an accident arising out of and in the course of his
aforesaid employment when he slipped and fell while carry-
ing lumber and strained his abdomen in such a manner as
to cause a double inguinal traumatic hernia; further, that
as a result of said accident and injuries the plaintiff has
been ever since the date thereof and still is permanently and
totally disabled.

While the uncontradicted evidence is that plaintiff was
in defendant’s employ for more than thirteen months, there
is no affirmative evidence in the record that any part of
plaintiff’s services was performed in the state of Iowa.
Under the facts established, there is no evidence which
negatives the conclusion that the industry in which the
plaintiff was employed at the time he received his injuries
had its situs for the purpose of the workmen’s compensa-
tion law at any other place save in Nebraska. The laws of
the state last referred to on this subject are therefore con-
trolling in this case, and their effect may not be modified by
the contracts of the parties in derogation thereof.

The character and extent of plaintiff’s injuries are not
in serious controversy. A careful reading and evaluation of
the evidence in the record, on the subject of compensation
received, sustains the conclusion that at the time of said
accident and injuries plaintiff’'s wages were $15 a week and
sufficient to entitle him to compensation at the rate of $10 a
week for the first 300 weeks following the accident and
$6.75 a week after the first 300 weeks for the remainder of
plaintiff’s life ; that the plaintiff has been paid compensation
by the defendant at the rate of $8.65 a week for a period of
12 weeks immediately following the date of said accident
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and injuries; that there is due plaintiff for this period the
sum of $1.35 a week, being the difference between the
amount a week to which the plaintiff was entitled and the
amount he received; and that the judgment rendered for
these amounts in the district court for Cass county is not
excessive.

The third contested proposition is the allowance of a
claim to Dr. Smith for services rendered the plaintiff. De-
fendant contends that a charge for medical examination by
a physician who appears as a witness for the employee is
not a proper charge under the Nebraska compensation law,
and cites section 48-120, Comp. St. 1929, in support of such
contention. :

It is true that, under the statutory provision referred to,
this court has determined: “An employer who offers to fur-
nish without charge to an injured employee the reasonable
services of a competent physician and medicines as and
when needed, and within the value and for the time con-
templated by the act, cannot be held liable for such services
procured by such employee, who has unreasonably refused
such offer by the employer and has obtained such services
and medicines elsewhere.” Radil v. Morris & Co., 103 Neb.
84, 170 N. W. 363.

' The instant case was tried in the district court for Cass
county on August 13, 1935. At that time, under the pro-
visions of chapter 57, Laws 1935, enacted with an emer-
gency clause and approved May 25, 1935, section 48-120,
Comp. St. 1929, had been repealed, and reenacted in con-
nection with section 6 and other provisions of the new law.

In this connection, Dr. Smith was allowed a fee of $60
for services as a physician rendered to plaintiff after the
hearing of this case by the compensation commissioner and
before the trial thereof in the district court on appeal.
However, the evidence sustains the conclusion that the
amount due Dr. Smith was incurred in order to determine
whether another surgical operation on plaintiff, as de-
tanded by defendant after rendition of the award by the
comperisation commissioner, would be reasonably safe and
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beneficial to plaintiff. . It is-also apparent that the demanded
surgical operation was unnecessary and dangerous, and that
in view of defendant’s demands Dr. Smith’s services were
reasonable and necessary, and his testimony thereafter ad-
duced was essential to properly advise the district court of
the facts in issue.

Expressly negativing any attempt to construe the pro-
visions of the law of 1935, and without reference thereto, in
view of the theory upon which the present case was tried
and submitted, this court now determines that no error was
committed by the trial court in its al]owance of the claim of
Dr. Smith.

It appearing, therefore, in this trial de novo that the
judgment of the trial court in this case is, in all respects,
supported by the evidence (and that the record discloses no
reason for its modification or setting -aside on appeal as
contemplated by section 13, ch. 57, Laws 1935), the same is
in all things affirmed, and a fee for plaintiff’s attorney is
allowed and taxed in the sum of $100.

: AFFIRMED.

EDGAR L. BROWN, APPELLEE, V. KATHLEEN BROWN, APPEL-
LANT.

FiLED FEBRUARY 28, 1936. No. 29484,

1. Divorce: JURISDICTION. “Jurisdiction relative to divorce and
alimony is given by statute, and every power exercised by the
court with reference thereto must look for its source in the
statute, or it does not exist.” Cizek v. Cizek, 69 Neb. 800, 99
N. W. 28; id. 76 Neb. 797, 107 N. W. 1012.

2. A decree of divorce can only be glanted for causes
prescribed by the statutes.
3. EXTREME CRUELTY. “Extreme cruelty, to justify -a

decree of divorce, where there is no physical injury or violence,
must be of such a character as to destroy the peace of mind or
seriously impair the bodily health of the unoﬁ‘endmg party, or
such as destroys the legitimate ends and objects of matrimony.”
Chwpperﬁeld v. Chipperfield, 121 Neb. 204, 236 N. ' W. 440.

An examination of the record reveals that
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plaintiff’'s only allegation as a cause for divorce—extreme
cruelty—is not supported by a preponderance of the evidence,
and the petition is dismissed.

DisMISSAL. The defendant’s cross-petition for relief
is dismissed for that the evidence in support thereof is insuffi-
cient.

APPEAL from the district court for Hall county: LEWIS
H. BLACKLEDGE, JUDGE. Reversed.

Prince & Prince, for appellant.
(Cleary, Suhr & Davis, conlra.

Heard before Goop, EBERLY and DAY, JJ., and RAPER and
ProUDFIT, District Judges.

Davy, J.

Edgar L. Brown brought this suit to secure a decree of
divorce. Kathleen Brown, the wife, contested the right of
the plaintiff to such a decree. After a trial, the district
court entered a decree of absolute divorce in favor of plain-
tiff, which also provided for a property settlement. The
wife appeals from this decree.

The appellant contends that the evidence was not suffi-
cient to justify a decree of divorce from the bonds of matri-
mony in favor of appellee. Divorce is a statutory remedy.
«Jurisdiction relative to divorce and alimony is given by
statute, and every power exercised by the court with refer-
ence thereto must look for its source in the statute, or it
does not exist.” Cizek v. Cizek, 69 Neb. 800, 99 N. W. 28;
id. 76 Neb. 797, 107 N. W. 1012.

The district courts of this state have no jurisdiction on
the subject of divorce except such as is given them by
statute. Aldrich v. Steen, 71 Neb. 57, 100 N. W. 311.

While in an early case, Earle v. Earle, 27 Neb. 277, 43 N.
W. 118, it was held: “The law of the land having made it
the legal duty of a husband to support his wife and children,
courts of equity within this state have the power, in a suit
by the wife for alimony and support, to enforce the dis-
charge of such duty, without reference to whether the ac-
tion is for a divorce or not.” This rule has been followed
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in a long line of cases. In the Earle case, it was sought to
defeat the wife’s suit because the proceeding was not ree-
ognized by our statute. She was permitted to recover be-
cause to deny her suit would have been to recognize a legal
wrong without a remedy. But these cases are not appli-
cable in the case at bar because the statutory remedy is
ample and sufficient. A decree of divorce can only be
granted for causes prescribed by the statutes. Without
criticism of the rule first announced in the Earle case, that
a court of equity has the power to enforce the obligations
of marriages, it is clear that the reasoning of those cases
does not apply to a suit to terminate the marriage relation.
The marriage relation can only be destroyed for causes
within the defirition of the statute. Perry v. Perry, 199 Ia.
685, 202 N. W. 572,

Section 42-302, Comp. St. 1929, provides that a divorce
may be decreed for the cause of extreme cruelty. The
plaintiff’s amended petition alleges as a cause of action that
the defendant has committed continuous acts toward the
plaintiff which constitute extreme cruelty, The defendant’s
answer denies these allegations. :

This court is committed to the doctrine that a continuing
course of conduct by either spouse which so grievously
wounds the mental feelings or so utterly destroys the peace
of mind as to seriously impair the bodily health and en-
danger the life or reason of the other or which nullifies the
legitimate ends and objects of matrimony constitutes ex-
treme cruelty within the meaning of the statute. Kerker v.
Kerker, 113 Neb. 653, 204 N. W. 207 ; Peckham v. Peckham,
111 Neb. 340, 196 N. W. 628; DeVore v. DeVore, 104 Neb.
702, 178 N. W. 621, and numerous other cases announce this
rule. Recently this court held: “Extreme cruelty, to justify
a decree of divorce, where there is no physical injury or
violence, must be of such a character as to destroy the peace
of mind or seriously impair the bodily health of the unof-
fending party, or such as destroys the legitimate ends and
objects of matrimony.” Chipperfield v. Chipperfield, 121
Neb. 204, 236 N. W. 440.
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"It is therefore presented to this court as a question to
determine the sufficiency of the evidence to require a decree.
It would serve no useful purpose to delineate the testimony
of the various witnesses. Our conclusions will suffice. The
parties have been married more than 25 years. ‘Much of
the evidence partakes of the commonplace. Some of the
incidents were arguments such as are not wholly unexpected
between a strong-minded man and woman in the marriage
relation. Of course, more courtesy on the part of each one
toward the other would have prevented most of them. The
parties are both possessed of high tempers and seemingly
made no effort to control them. The result has been a some-
what stormy married life; but mere incompatibility of
temper is not a ground for divorce in this state. Over a
period of 25 years, there is only testimony as to a half
dozen specific instances. One argument occurred in relation
to a house the parties were building for a home. At another
time, the plaintiff insisted on driving, while defendant in-
sisted that an employee should drive the car. Again, the
defendant is said to have worked in the garden and left the
plaintiff to eat his dinner alone. Other arguments were
over the plaintiff’s drinking. Habitual drunkenness is a
statutory ground for -divorce, but the evidence falls far
short of establishing that plaintiff was an habitual drunk-
ard. Howell v. Howell, 89 Neb. 243, 131 N. W. 216. It ap-
pears that a moderate use of liquor was indulged in by both
parties. Surely one spouse cannot complain of the other
indulging in a practice while indulging in the same practice.
An examination of the entire record reveals that the evi-
dence to support the allegations of misconduct of the wife
falls far short of that necessary to justify a decree. There
is no substantial evidence of physical violence. The defend-
ant did not engage in a continuous course of conduct of
such a character as to destroy the peace of mind, seriously
impair the bodily health of the plaintiff, or destroy the
legitimate ends of matrimony. It is not for this court to
attempt to do what is best for the parties. The relief
which should be granted is that provided by the statute
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upon the establishment of misconduct on the part of the
defendant amounting to extreme cruelty. A decree of di-
vorce from the bonds of matrimony should only be granted
when the evidence bring the case within the definition of
the statute providing for such relief. While it is apparent
that the results of this marriage have at times been most
unhappy, that is no sufficient cause named in the statutes
for granting a decree of divorce. It is not the province of
this court to grant such a decree for sociological reasons.
The policy of the state relative to marriage is to be deter-
mined by the legislature.

A decree of divorce is not denied the plaintiff because we
find the allegations of the defendant’s cross-petition are
established by a preponderance of the evidence. We do not
so find. Very extravagant conclusions are drawn by ap-
pellant from the evidence as to plaintiff’s drinking and his
association with a woman who has been for years a close
friend of both parties. The plaintiff’s conduct has not been
such as would entitle the defendant to a decree of divorce
or to a decree for separate maintenance. The defendant is
the wife of plaintiff and entitled to support. She may
maintain a proper suit when and if he fails in his duty.
But it does not appear that he has failed in this respect at
the time of the commencement of this suit.

The judgment of the district court is reversed except as
the amount awarded defendant as attorney fees. The peti-
tion of the plaintiff and the cross-petition of defendant are
dismissed.

REVERSED AND REMANDED.

HELEN SHUMWAY ET AL., APPELLEES, V. DEPARTMENT OF
BANKING, RECEIVER, APPELLANT.*

F1LED FEBRUARY 28, 1936. No. 29464,

Banks and Banking: GUARANTY FUND: GENERAL CLAIMS. If the
sureties on a depository bond are subrogated to the rights of a
village to its deposit in an insolvént bank, and such sureties
recoup part of their loss by the sale of bonds delivered to them

*Opinion withdrawn. See opinion, 131 Neb. p. ——.
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by said bank to protect them against' loss, they may file a claim
with the receiver for the balance due them, and the same should
be allowed as a general claim against the assets of said bank.

APPEAL from the district court for Burt county: WILLIS
G. SEARS, JUDGE. Reversed.

F. C. Radke, W. A. Crossland and John A. Young, for ap-
pellant.

1. D. Beynon and Frederick L. Wolff, contra.

Heard before Goss, C. J., Rose and PAINE, JJ., and
REepICK and KROGER, District Judges.

PAINE, J.

Interveners filed claim for $9,571.12 against assets of the
Farmers Bank of Lyons. The receiver thereof classified it
as a general claim. Upon appeal to the district court, it
was decreed to be a trust fund, payable as a first preferred
lien out of the assets of the insolvent bank. The depart-
ment of banking appealed.

The Farmers Bank of Lyons, Burt county, Nebraska, be-
came insolvent and was taken over by the department of
banking on January 7, 1933, and was then allowed to
operate under restrictions until May 20, 1933, after which
time the officers of the bank again operated the bank as a
going concern until October 30, 1933, when it was finally
taken over by the banking department, and declared to be
insolvent in the district court.

Helen Shumway and Clara A. Christiansen, sureties on
the depository bond, filed a petition in intervention on
March 21, 1934, alleging that the village of Lyons wrong-
fully and unlawfully deposited funds of said village with
said bank, and that said deposit was made contrary to the
statutes and laws of Nebraska ; that said bank did not apply
for the privilege of becoming a depository, and that the
village board did not designate nor approve said bank as a
depository, and that it was therefore not a legal depository
of the funds of said village, and that said bank paid no in-
terest on such deposits, and that the village treasurer was
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without authority to make a general deposit of funds of the
village in said bank, and said bank wrongfully and illegally
mingled the funds of the village with the bank’s general as-
sets, and thereby became trustee, and said funds became
trust funds, and the said village had a preferred claim
against the assets of the bank for such funds, amounting at.
the time of the failure of the bank to the sum of $16,771.12.
That on May 12, 1933, the said village duly assigned to the
interveners its claim against the bank, and they allege that
the receiver erroneously refused to classify the claim of
such interveners as a claim for trust funds, and erroneously
classified it as a general claim for the sum of $9,571.12, and
they ask that the action of the receiver be set aside and that.
they be given a valid preferred claim in the sum of $9,571.-
12. The superintendent of banks filed an answer thereto,
and insists that said claim was properly classified as a
general claim for the reason that it was a claim based upon
a deposit which was otherwise secured under section 8-
1,102, Comp. St. Supp. 1933, and alleges that on January 7,
1933, the said village of Lyons had on deposit in said bank
a general checking account, which was secured by a bond,
and that the principal on said depository bond was the bank,
and the two sureties thereon were the two interveners here-
in, and that to protect said interveners as sureties on said
bond the bank pledged for their protection certain foreign
and domestic bonds, the face value thereof heing some
$13,000. That upon the failure of the bank the village re-
sorted to this depository bond, and the interveners confessed
liability thereon in the full amount of said deposit, and that
when the collateral bonds which had been put up by the
bank to protect the sureties were sold on the market the
sureties realized therefrom only the amount of $7,199.33,
which, upon being applied to the reduction of the deposit of
the village in said bank, left a balance due the village from
the sureties in the sum of $9,766.44, upon which amount
two dividends of one per cent. have been paid to the sure-
ties, leaving a net balance due thereon of $9,571.12.

The trial court decided against the banking department, -
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and decreed that the interveners had a claim for trust
funds in the sum of $9,571.12, with interest at 6 per cent,,
and directed that the same was entitled to priority payment
from the assets of the bank before the claims of unsecured
depositors were paid, from which order an appeal was
taken to this court. A number of errors are set out, but
the errors in the findings of the district court that the bank
was not legally appointed the village depository, and that
said funds were unlawfully mingled with the general assets
of said bank, and that the bank had become a trustee as to
such deposits, are argued at length.

W. S. Newmyer testified that for many years he had been
president of the bank, and that he was the father of the two
interveners who had signed the bond as sureties for the
bank. He further testified that for 25 years the bank had
paid no interest to the village on its deposit in said bank,
and that the village funds were mingled with the other as-
sets of the bank; that the bank had agreed to collect the
water and light bills for the village each month and render
such collection service as an offset for the interest which
should have been paid the village on its deposit, which de-
posit at times ran as high as $30,000.

The bank filed application to be appointed a depository,
and, by resolution of the village board, was so selected.
For the next year the resolution passed by the board was
not signed by the chairman and clerk. However, the vil-
lage, under section 77-2601, Comp. St. 1929, brought an
action against the sureties who had given a bond to protect
the deposit of the village in the bank.

The sureties did not contest this suit, but consented to
judgment being entered against them on condition that
execution on said judgment would be stayed if the sureties
would make payments of $5,000 on September 1, 1933,
$5,000 one year later, and the balance two years later. It
was proper for the village clerk to identify the records and
minutes of the village board, as he was responsible for
their custody, and he definitely identified exhibit 12, being
the unsigned resolution, as a part of the record of the
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minutes of the meeting of June 7, 1932. The fact that the
village board, in bringing suit to collect from the two
sureties, proceeded on the record made by exhibit 12 is
further proof that there is no question but what the reso-
lution, exhibit 12, was a’ part of the record of the meeting
of said village board on June 7, 1932.

In the opinion of this eourt, by the record made, this
bank was legally designated as the depository bank for the
village funds. Both the bank and the village acted on that
understanding. The mere fact that the bank rendered a
monthly service in the collection of light and water bills for
the village instead of paying interest would not destroy the
legal designation of the bank as a depository.

In Bliss v. Mason, 121 Neb. 484, 237 N. W. 581, it is pro-
vided that a state bank may pledge its assets to secure the
repayment of county deposits in such depository bank, and,
further, that a state bank designated as a depository may
lawfully pledge its assets to protect sureties upon such
depository bond for public funds, as was done in this case.
It is unfortunate that the bonds upon being sold brought
only the amount of $7,199.833. The interveners now seek
to have their claim for the balance of $9,571.12 declared a
trust fund and payable in full out of the assets of the bank.

We held in State v. First State Bank, 122 Neb. 109, 239
N. W. 646, that, when a city relied upon a bond, the balance
of a deposit unprotected was only a general claim. See,
also, State v. South Omaha State Bank, 128 Neb. 733, 260
N. W. 278 ; State v. Bank of Campbell, 125 Neb. 485, 251 N.
W. 101. In the case at bar, these sureties could have de-
manded that the bank put up additional bonds for their
protection, and the bank could legally have complied there-
with, but the sureties did not protect themselves in this
manner allowed under the law.

It is clear that the assets of the Farmers Bank of Lyons
were depleted to a large amount by reason of the pledge of
bonds of said bank, and that these sureties received the
entire benefit from the sale of said bonds, and that this fact
clearly brings this case within the law as set out in section
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8-1,102, Comp. St. Supp. 1933, as a deposit otherwise se-
cured.

The trial court held that the interveners were entitled to
recover a claim of $9,571.12, with interest at 6 per cent., as
trust funds, and that the same should be paid as a first,
prior and preferred lien on all the assets of the Farmers
Bank. Having determined in this opinion that the Farmers
Bank had been duly appointed depository under a valid de-
pository contract with the village of Lyons, and that the
funds were deposited as ordinary deposits, and not trust
funds, and that said deposits were secured by a depository
bond, upon which these interveners were sureties, it is the
opinion of the court, supported by the authorities herein
cited, that it would be inequitable for said interveners to
secure priority over all the other depositors of said bank
when such interveners had received a deposit of bonds from
the bank to protect them as such sureties, and therefore the
decree of the district court is reversed and set aside, and it
is hereby directed that the action of the receiver of said
bank, in classifying the claim of the interveners as a gener-
al claim against the assets of said bank, was right, and the
decree of the district court is hereby reversed.

) REVERSED.

AUGUST BREI, APPELLANT, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLEE,

FILED FEBRUARY 28, 1936. No. 29534.

1. Railroads: INJURY To Live Stock: LiaBiLiTy. Under the pro-
visions of section 74-601, Comp. St. 1929, requiring railroad cor-
porations to erect and maintain fences on the sides of their
rights of way, and making a corporation which neglects to com-
ply with this requirement liable for all damages done by their
agents, engines or trains to any cattle, horses, sheep or hogs
thereon, there must be some action on the part of the corpora-
tion, by its mechanical or other agents, producing the injury to
create a liability. No liability is imposed for injuries to stock
caused by themselves when straying upon the railroad right of
way.
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2. : : . Statutes requiring railroad corpo-
ratlons to fence their rights of way do not render them liable
for injury to cattle by straying onto their rights of way because
of the absence of a proper fence, and from there onto the private
property of a third person where they are injured.

APPEAL from the district court for Gage county:
FREDERICK W. MESSMORE, JUDGE. A ffirmed.

Hubka & Hubka, for appellant.

W. P. Loomis, J. W. Weingarten and Jack & Vette,
contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

CARTER, J.

In this case the plaintiff sued the Chicago, Burlington &
Quincy Railroad Company to recover for damages to live
stock caused by the negligence of the railroad company in
failing to keep its right of way fences in proper repair. The
trial court sustained a demurrer to the petition and dis-
missed the case. From the overruling of his motion for a
new trial, plaintiff appeals.

The petition alleges that plaintiff was a tenant on a farm
adjoining defendant’s right of way, and that the land
adjacent thereto was used as a pasture. Plaintiff was the
owner of 11 head of cattle which passed through the right
of way fence of the defendant company due to the fact that
it was not properly maintained. The petition further al-
leges that the cattle strayed along said right of way and
through another section of fence, which the defendant had
failed to keep in proper repair, into a cane field in an ad-
joining field; that, as a result of grazing upon and eating
the cane, the cattle became poisoned and died. Plaintiff
prayed for judgment for the value of the cattle thus lost.
Does the petition state a cause of action?

The liability of the railroad company for failure to main-
tain right of way fences, and for damages therefor, arises
by virtue of section 74-601, Comp. St. 1929, which provides
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in part as follows: “Every railroad corporation * * * shall
* % * arect and thereaftér maintain fences on the sides of
their railroad * * * suitable and amply sufficient to prevent
cattle * * * from getting on such railroad. * * * And when
such fences * * * are not in sufficiently good repair * * *
such railroad corporation and its agents shall be liable for
any and all damages which shall be done by the agents,
engines or trains of any such corporation * * * to any
cattle * * * thereon.” It will be noted from this section of
the statute that, in order to recover, the railroad company
not only must have been negligent in maintaining its right
of way fences, but the damages must have been done by the
agents, engines or trains.

In Chicago, B. & Q. R. Co. v. Cox, 51 Neb. 479, 71 N. W.
37, this court, in construing this statute, said: “It is negli-
gence for a railroad corporation to fail to fence its track at
a place where the law imposes a duty to fence, but such
omission alone would not make the company liable for
damages received by stock while on its right of way. But
to create a liability, in addition to the failure to construct
and maintain the fence, the injury must have been occa-
sioned by an agent of the company, or some engine or train
of cars. Should an animal which had strayed upon a right
of way at a point required to be fenced inflict an injury
upon itself, as by running into a bridge on the railroad, and
no agent or servant of the company or locomotive or train
is near or was in any manner responsible therefor, the cor-
poration could not be made to respond in damages.”

In Knight v. New York, L. E. & W. R. Co., 99 N. Y. 25,
1 N. E. 108, the court said:

“The statute referred to requires railroad companies to
erect and maintain fences on the sides of their roads, but it
does not impose upon them a general liability for any con-
sequences which may result from an omission to do so, nor
does it leave the question open what liability to third parties
they shall be subjected to for such omission, for it defines
in express terms the consequences for which they shall be
liable to owners of cattle and horses getting on the track.
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The terms of the statute are that ‘so long as such fences
shall not be made, such railroad corporation and its agents
shall be liable for damages which shall be done by the
engines or agents of any such corporation to any cattle,
horses, ete., thereon.’

“This language clearly requires some action on the part
of the company to produce the injury, either by mechanical
or other agents of its own, and, in our judgment, excludes
the idea of liability for injuries which the cattle may do to
themselves by straying on the track.”

In Ingalsbe v. St. Louis-San Francisco R. Co., 295 Mo.
177, 243 S. W. 323, 24 A. L. R. 1051, recovery was sought
for the death of a cow after it had entered and escaped
from the right of way of the defendant railroad company.
The animal was running at large outside any inclosure
when it entered the right of way of the company at a point
where there was no fence. It wandered from the right of
way through a fence which was out of repair, into a
sorghum-cane field adjacent to the right of way, and ate so.
much of the cane that it died. The court in their opinion
said: “There is nothing in the statute requiring railroads
to fence their tracks which makes it their duty to construct
‘fences to prevent animals, which stray onto their tracks,
from leaving the right of way and going onto the land of
another where they may be injured. So that where plain-
tiff’s cow entered upon the unfenced right of way of de-
fendant railroad company and passed from it into the field
of a private citizen, where she ‘was killed by reason of eat-
ing too much sorghum cane’ then growing in said field, the
railroad company is not liable in damages for the value of
said cow.”

We believe these cases to be controlling on this point and
there can, therefore, be no recovery under the statute. Ap-
pellant contends, however, that the statute is cumulative
and does not exclude the common-law right to recover. We
cannot agree with this argument for the reason that there
is no common-law duty that requires any one, including
railroad companies, to fence against animals. The statute
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quoted herein is in derogation of the common law and was
intended to change the common law only as to the special
instances mentioned expressly within the statute itself.
We do not think that, because a plaintiff may bring an
action for stock killed by a collision and make out his case
by proving a failure to fence, it necessarily follows that a
failure to fence will give a common-law action for all dam-
ages which may be traced, partially or remotely, to a fail-
ure to fence. The common-law action of an owner of live
stock against a railroad company for negligently injuring
his stock is not taken away by our statute, but the plaintiff
in the case at bar, in the absence of the statute, had no right
at common law against the railroad company for per-
mitting his cattle to cross its right of way.

After a consideration of the authorities, we conclude that
damages to live stock, sustained after they have escaped
from the right of way of the railroad company, are not
ordinarily a natural or probable consequence of a failure of
the railroad company to construct or maintain proper
fences. In the case at bar, the proximate cause of the dam-
age to plaintiff’s cattle was the eating of the cane, not de-
fendant’s negligence in failing to keep its fences in repair.
The following cases support this view: Bear v. Chicago -
Great Western R. Co., 141 Fed. 25; Chicago, K. & N. R. Co.
v. Hotz, 47 Kan. 627, 28 Pac. 695; Frisch v. Chicago Great
Western R. Co., 95 Minn. 398, 104 N. W. 228,

We conclude therefore that plaintiff’s petition does not
state a cause of action and that the trial court properly sus-
tained defendant’s demurrer.

AFFIRMED.
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BERTHA ROACH SMITH ET AL., APPELLEES, V. PACIFIC MU-
TUAL LIFE INSURANCE COMPANY: CLARA C. ROACH, APPEL-
LANT.

FiLep FEBRUARY 28, 1936. No. 29456.

1. Gifts. Evidence examined, and held sufficient to constitute a gift
inter vivos.

INSURANCE. The essential elements of a gift inter
vivos are the delivery of the actual property, or some evidence
of its existence, with intention on the part of the donmor to re-
linquish all further dominion over the same and transfer title
thereto to the donee. The beneficial interest in a policy of life
insurance may be transferred by gift inter vives.

3. Insurance: PoLICY: CHANGE OF BENEFICIARY. The statutes of
Nebraska do not preclude a husband from legally transferring
the beneficial interest in a life insurance policy to a person
other than his wife.

4. . The provisions of a life insurance
contract prov1dmg for the manner in which an assignment
thereof, or change of beneficiary, is to be made is incorporated
therein for the benefit of the insurer; if the insurer waives
compliance with such provisions, the failure to comply therewith
cannot be raised by third persons.

5. Witnesses: COMPETENCY. In an action to determine the title to
the proceeds of a life insurance policy, where both parties claim
such proceeds as beneficiaries, the testimony of either party as
to transactions and conversations had with the deceased assured
is admissible in evidence.

APPEAL from the district court for Lancaster county:
ELLwooD B. CHAPPELL, JUDGE. A ffirmed.

Robert G. Simmons and W. B. Sadilek, for appellant.
George I. Craven, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY and
CARTER, JJ., and CHASE, District Judge.

CHASE, District Judge.

This is a suit in equity for the recovery of the proceeds
of a life insurance policy, which is admitted by the parties
to be the sum of $1,422.98. It was begun as an action at
lJaw. The insurance company, by way of interpleader, se-
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cured an order making the defendant Clara C. Roach a
party. The insurance company, by agreement of parties,
paid the money into court, and the case was then trans-
ferred to the equity docket and tried as a suit in equity. So
far as this proceeding is concerned, the interest of the in-
surance company is terminated and the controversy is now
between the three daughters of the insured by a former
marriage and his widow. Hereafter, for convenience, we
shall refer to the daughters as plaintiffs, and to the widow
as defendant.

The facts may be epitomized as follows: The insured,
Roy V. Roach, by a former marriage, had three daughters,
who are the plaintiffs, and the defendant is his second wife.
The Pacific Mutual Life Insurance Company issued a policy
of insurance upon the life of the assured. The policy is
dated September 28, 1925, and one Estella Ann Roach, his
wife, was made the beneficiary. Estella Ann Roach died
and he subsequently married the defendant. On February
18, 1929, by proper indorsements on the policy, he substi-
tuted as joint beneficiary the plaintiffs and the defendant.
On August 14, 1931, at the request of the assured, one
James W. McKee, his son-in-law, was named as beneficiary,
or, in the event of his death before the assured, then the
intention was that the immediately previous beneficiaries
were to receive the benefits under the policy. On January
18, 1932, upon written request of the insured, the company
changed the beneficiary from James W. McKee to the de-
fendant. The assured in his request therefor stated that he
no longer owed his son-in-law anything and desired the
change to be made. On February 6, 1932, the assured in-
quired of the company by letter if, in the event he and his
wife should both (using his language) ‘“get bumped off in
a wreck,” the insurance money as it was then fixed would
be paid to his daughters or to his wife’s sister. He stated
further that, in case of his wife’s death, he did not desire
any of the proceeds to be paid to her people whom he had
never seen. On March 11, 1932, at the request of the as-
sured, by proper indorsements thereon, the beneficiary was
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again changed to his three daughters, excluding his wife.
In his letter to the company in which the change was
sought, he directed the company not to mail the policy to
Schuyler, where he lived, but to mail it to his daughter,
Mrs. C. B. Yoder, at her address in Omaha, stating that he
would get the mail and the policy from there. The policy,
at the insured’s direction, was delivered to Mrs. Yoder.
About a year later the defendant, on behalf of the assured,
wrote a letter to the company which the assured signed,
making a request to change the beneficiary back to the de-
fendant. This lefter was followed by a formal application
for change of beneficiary, dated May 20, 1933. Consider-
able correspondence followed between the assured and the
company concerning the proposed change of beneficiary,
most of which was written by the defendant, to. which the
assured merely attached his signature. The company at
this time informed the assured that it was unable to comply
with the request for the reason that he did not inclose the
policy upon which to make the indorsement. In the mean-
time Mrs. Yoder had moved from Omaha to California and
had delivered the policy to her sister, Mrs. Smith, who re-
sided in Lincoln. On learning of the location of the policy
the insured, whose health was then considerably impaired,
was named as plaintiff in an action in replevin, in which
the possession of the policy was sought. A writ of replevin
followed and the policy thereunder was delivered to the
plaintiff therein. When the policy was taken from Mrs.
Smith under the writ of replevin, the company was notified
in writing by the attorney for plaintiffs that they were the
owners of the policy and if the company changed the bene-
ficiary it would do so at its peril. The replevin action was
never tried, and no further change of beneficiary was ever
indorsed upon the policy. The assured died on October 19,
1933. The trial court found that the title to the policy and
the proceeds involved herein were in the plaintiffs by
virtue of a gift to them by the assured in his lifetime. From
this ruling the defendant brings the case here for review.

'Several assignments of error are urged for reversal.
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The first to be considered is: Does the record show facts
upon which to predicate a gift inter vivos?

The defendant claims that the evidence is not sufficient to
constitute a gift of the policy; that the record shows the
assured at all times intended to keep and retain the title
thereto, and while he had such title, and in his lifetime, he
undertook to change the beneficiary from the plaintiffs to
her; that he was prevented from so doing by the plaintiffs
holding possession thereof, and his death occurred while he
retained such intention; that she is the owner of the equi-
table interest of the fund in question and is the real bene-
ficiary under the policy and is entitled to the proceeds.

To establish a gift inter vivos two elements are necessary
—an unconditional delivery of the property on the part of
the donor, coupled with the intention to relinquish all fur-
ther dominion over the same by him, and to vest full and
complete title in the donee.

To determine the intention of the assured in this connec-
tion, an intensive study of the facts as shown by the record
is necessary. It appears that the assured, shortly after his
first wife’s death, married the defendant, who was a spin-
ster. The relationship between the second wife and the
daughters was not exceptionally friendly, and, as the years
passed, the ill feeling grew more pronounced. With this
disagreeable situation confronting him, the assured felt an
obligation to mollify the malcontents as far as he was able
to do so, and to that end he admitted that he resorted to
duplicity on several occasions as a nostrum for this unhappy
domestic situation. When he was considering the change
of the beneficiary from his wife to his daughters he in-
formed the company by letter that he must be very careful
how this is done as some one (using his words) ‘“relays the
mail.” He also states that he is naming the daughters the
beneficiary under the present policy since he has another
policy of $2,000 which he has made payable to his wife.
When the change of beneficiary is made to the daughters,
he directs the company to keep the policy until he calls for
it, or have it delivered to Mrs. Yoder; that he is contemplat-
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ing a visit to Omaha. On March 2, 1932, he mails the
policy to the company for the change of beneficiary, and in
the letter accompanying it he uses the following statement:
“Please do not mail the policy to Schuyler. Mail to 1335
South 36th ¢/0 Mrs. C. B. Yoder. 1 will get the mail and
policy from there.” Upon receipt of this letter the company
mailed the assured a beneficiary form for signature which
the assured filled out, changing the beneficiary and return-
ing the form, properly executed, to the company, and in the
letter transmitting the form he again states: “Please be
sure and mail policy to Mrs. C. B. Yoder, 1335 So. 36th,
Omaha. Thanks.” In accordance with the direction the
policy was delivered to Mrs. Yoder.

Mrs. Yoder testified that the assured later visited at her
home, where, in a conversation had with her, he informed
her he had made the policy payable to the three girls, leav-
ing his wife out; that he had made provision for the wife
in another policy; that the policy in this suit would be de-
livered to the witness; and that the plaintiffs were to take
and keep it; that it was for the girls, and the witness was
not to give out any information concerning it; that if Clara
knew she had been cut out she would (using his language)
“raise hell” and try and have him get it back. Mrs. Yoder
states that she told her father she would receive the policy;
and which was later delivered to her, and she kept it and
he never called for it again. Mrs. Yoder, in 1932, moved
from Omaha to California, at which time she delivered the
policy in question to her sister, Mrs. Smith, at Lincoln.
Later Mrs. Yoder returned from California and had a con-
versation with her father at Schuyler in which she testified
he informed her there was considerable trouble about the
policy but it was all right the way it was and that there was
no reason why his wife should have any of it. He wanted
the plaintiffs to have it; stating further the second mar-
riage had not been as felicitous as he had anticipated ; that
he was sorry he married the second time; that after the
witness leaves his home his wife will spend half the night
pumping him trying to find out what they talked about.
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Mrs. Smith testifies, in a conversation had with her
father after the policy had been delivered, he stated that the
policy “belongs to you girls; it is in Omaha; you look after
it and keep it and use it to look after the land. * * * Clara
is not to know.” Later he wrote a letter to Mrs. Smith,
which is part of the record, in which he states the policy
is made out to you girls and Clara does not know this, nor
is she to know it; requesting that they do not give away
the fact as to whom the policy is made out; that he had
borrowed $250 on the policy before he made the change of
beneficiary to the plaintiffs. He had an arrangement with
his daughters whereby it was understood between them
that, in the event any dispute or argument arose between
the plaintiffs and the defendant, he was to take the wife’s
side, in order not to incur her displeasure, since he was the
one who had to live with her after the daughters were gone.

We think the facts as presented by the record warrant
the conclusion that it was the intention of the insured to
make a gift of the policy in question to his three daughters;
that such intention was consummated by a complete de-
livery of it to them; that upon such delivery his dominion
and title over the policy and the proceeds arising there-
under ceased.

It is claimed that the title to a life insurance policy can-
not be made the subject of transfer by way of gift infer
vivos so as to vest the beneficial interest therein in the
donee.

The law is well settled in cases of gifts inter vivos that
the only delivery of the subject of the gift necessary is such
as the nature of the property will reasonably admit. The
rule applied to gifts inter vivos as expressed in the earlier
decisions seems to have been somewhat relaxed in later
years in order to keep pace with growing business condi-
tions. In applying the more modern rule the courts inquire
into the species of the property which is made the subject
of the gift, as well as the manner in which the gift is exe-
cuted. Crook v. First Nat. Bank, 83 Wis. 31, 52 N. W. 1131.
Originally gifts inter vivos were limited with considerable
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strictness to chattles that were the immediate subject of
manual delivery. Influenced by the expansion of commer-
cial activities the rule has been extended to cover securities,
such as bank notes payable to bearer, lottery tickets, in-
dorsed bonds and other choses in action represented by cer-
tificates where the equitable interest only could be assigned.
This rule is supported by the theory that a bank note,
security, or chose in action represents some valid and sub-
sisting obligation for the payment of a given sum of money,
and the giving and delivery of the evidence of the debt, or
the instrument that shows its existence, is, in effect, a gift
of the money. Basket v. Hassell, 107 U. S. 602, 27 L. Ed.
500; Schollmier v. Schoendelen, 78 Ia. 426, 43 N. W. 282.

No particular words are necessary to constitute such a
gift, the essential ingredients being the intention of the
donor, coupled with as effectual and complete a delivery as
the species of the property will admit, intending thereby to
relinquish all future dominion over the same. Skobis v.
Ferge, 102 Wis. 122, 78 N. W. 426.

The more modern doctrine has been recognized by this
court wherein it held that the mere delivery of a receipt to
the donee for bonds which had been left by the donor for
safe-keeping, with the intention of making a gift to the
donee, is sufficient. Kaufmann v. Parmele, 99 Neb. 622, 157
N. W. 342.

The cases where life insurance policies are sought to be
made the subject of gifts inter vivos are not so numerous.
It has been held that one who takes a policy of insurance
upon his life may make a valid gift of the proceeds to an-
other by the delivery of the policy, even though the policy
provides that an assignment of it must be made in writing
and filed in the office of the insurer. Opitz v. Karel, 118
Wis. 527, 95 N. W. 948, 62 L. R. A. 982. 1If stocks, bonds,
and other evidences of indebtedness are recognized by the
courts as the proper subjects of gifts inter vivos, we can
perceive of no logical reason why the doctrine cannot be
extended to policies of lifé insurance. Likeé other evidences
of indebtedness, it represents an existing contractual obli-
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gation in force, wherein the insurer, for a valuable con-
sideration, agrees to pay to a third person a certain sum,
fixed by the contract, upon the happening of the event of
death. The power to transfer the benefits under the policy
in the manner designated by the contract would, in all rea-
son, give the insured also the power to dispose of the same
by gift, if such transfer meets all other requirements of
gifts inter vivos, and the title to the fund would vest, at its
maturity, in the donee in the same manner as gifts of other
like species of property. Travelers Ins. Co. v. Grant, 54
N. J. Eq. 208, 33 Atl. 1060; Hogue v. Minnesota Packing &
Provision Co., 59 Minn. 39, 60 N. W. 812; Marcus v. St.
Lowis Mutual Life Ins. Co., 68 N. Y. 625; Crittenden v.
Phoenix Mutual Life Ins. Co., 41 Mich. 442, 2 N. W. 657.

Another claim the defendant makes is that the husband
cannot pass title to a life insurance policy, citing section
44-1118, Comp. St. 1929. It is claimed that under this sec-
tion of the statute there can be no pledge or assignment of
a policy of life insurance except as security for debt.

This statute merely provides that the insured may sell
or surrender a policy to the company, or pledge or assign
the same to the company, or assign the same as security for
a debt, without the consent of the beneficiary, unless the
appointment of such beneficiary is irrevocable.

We are unable to place any interpretation on this statute
which would preclude the insured from making a gift of a
life insurance policy. The fact that it provides that a policy
may be assigned as security for debt does not, of itself, ex-
clude any other method or reason for transferring title
thereto. We are aware of no canon of statutory construc-
tion that would justify a court in placing such an interpre-
tation on this statute.

Another claim made by the defendant is that the only
manner in which an interest or title in an insurance policy
can be assigned is by complying strictly with the terms of
the policy. The rule is too well settled to admit of further
argument that the provisions for the change of beneficiaries
and assignment of insurance policies stipulated in the con-
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tract are made primarily for the benefit of the insurer. If
the insurer waives, or does not seek to raise a question of
the method of assignment, it cannot be raised by benefici-
aries. Opitz v. Karel, supra; Hewins v. Baker, 161 Mass.
320, 37 N. E. 441.

It is claimed by the defendant that a husband cannot
make an assignment, even for collateral security, of a
policy of life insurance payable to his wife, without her
consent or knowledge, citing Norfolk Nat. Bank v. Flynn,
58 Neb. 253, 78 N. W. 505. This case holds that from the
record it had before it the facts were not sufficient to con-
stitute an assignment of the policy on behalf of the insured
as security for a debt. The policy involved was one where
the husband was the insured and the wife his beneficiary.
The plaintiff contended that the husband made an assign-
ment to it of the policy to secure a debt. In discussing the
question of whether or not the evidence was sufficient to
show assignment, the commissioner did digress into a dis-
cussion in which he seems to indicate that, before valid
assignment of this policy could have been made to secure
the debt, the wife’s consent was required. Obviously this
question was not necessarily before the court, and at most
is mere dictum, since the court held that the evidence was
insufficient to show that the husband had intended to make
an assignment of the policy. If a husband cannot legally
make any other person except his wife the beneficiary in a
policy of insurance upon his life, and cannot assign the
policy as security for debt without his wife’s consent, then
it would follow that the wife would be made the exclusive
beneficiary of the husband’s life insurance. This principle
we cannot indorse as now being, or ever having been, the
law of this state.

The trial court is charged with error for permitting the
plaintiffs to testify relating to conversations and transac-
tions had with the insured, who was deceased at the time
of the trial, claiming that section 20-1202, Comp. St. 1929,
excludes such testimony.

This statute provides that a person having a direct legal
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interest in the result of a civil action or proceeding will not
be permitted to testify to any transaction or conversation
had with a deceased person, when the adverse party is a
representative of such deceased person.

At the very outset it is apparent that the statute is not
applicable to the situation presented here. It is true the
plaintiffs have a direct legal interest in the controversy, but
the defendant is not the representative of a deceased person
within the meaning of the statute. Whatever interest the
defendant may have in the subject of this litigation is not
based upon her representation of a deceased person. Her
rights are based on a written obligation which matured
at his death, an obligation which the deceased never had in
his lifetime, and never could have been enforced by him.
It came into existencé upon his death, as an original obli-
gation. The cases cited by the defendant in support of her
theory are not in point, as in both of these cases the rule
applied is such that the statute only becomes applicable
where one party is called upon to defend or assert title or
interest in property, which the deceased person could have
asserted, or defended, had he been living. This statute
cannot be extended so as to apply to the testimony of plain-
tiffs. Were it of such a character as to come within the
statute, at the time it was received the defendant made no
objection thereto, and further, in presenting her side of the
case, waived the right by offering testimony as to trans-
actions and conversations had with the same deceased
party. )

From a careful examination of the entire record, we must
conclude that the trial court reached the proper conclusions
of fact and applied the proper rules of law thereto. The
case is, in all respects

AFFIRMED.
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MARIE E.. KUHLMAN, ADMINISTRATRIX, APPELLEE, V. WIL-
LIAM F. SCHACHT, APPELLANT.

FiLep FEBRUARY 28, 1936.  No. 29431.

1. Infants: GUARDIAN AD LITEM Under the particular circum-
stances dlsclosed the failure of the court to appoint a guardian
ad litem for the minor defendant was not ple_]udlclal error.

2. Negligence: Proor. Evidence examined and held to prove that
the death of Henry B. Kuhlman was caused by the negligence of
the defendant. -

3. Trial: INSTRUCTIONS. Where the court, in starting to give the
issues in the ﬁrst instruction, neglected to state that “the plain-
tiff alleges” or words of similar import, but states plaintiff’s
cause of action without such” words, such omission may not be
prejudicially erronecus when the whole instruction and others
were such as to not mislead the jury into inferring that the court
stated plaintiff’s allegations as facts proved. :

APPEAL from the district court for Otoe county: DANIEL
W. LIVINGSTON, JUDGE. Affirmed.

Tyler & Peterson and Wear, Boland & Nye, for appellant.
Thomas E. Dujnbwr, contra.

Heard before Goob, DAY and PAINE, JJ., and RAPER and
PrOUDFIT, District Judges.

RAPER, District Judge.

The body of Henry B. Kuhlman was found on the paved
highway about three and one-half miles south of Nebraska
City on February 23, 1934, at about 7:30 p. m. His widow,
Marie E. Kuhlman, was duly appointed administratrix of
his estate and, as plaintiff, brought this action to recover
damages from the defendant, William F. Schacht, a minor;
she alleging that the negligence of the defendant caused the
death of the said Henry B. Kuhlman. From a verdict and
judgment for plaintiff, the defendant appeals.

On the night stated, the defendant and two young men
companions drove a 1927 model Buick automobile south-
ward from Nebraska City on highway 75, and at a place
near where the body of the deceased was found struck some
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object. The defendant and both companions admitted this,
and they each testified that they did not see any person or
object before the impact, or in the highway. The three
were in the front seat, and the right lamp was broken and
the right side of the hood on the top was dented as by some
heavy object, the right side of the windshield shattered and
radiator broken. No particular effort was made to stop,
but one of the party said the speed was slackened some be-
fore the car reached the bottom of the hill. The road there
inclined by about a three degree descent for about a half
mile south of the place of the impact. The defendant drove
his car about a mile south, and then turned at a cross-road,
and drove back on highway 75 past the scene. His lights
had gone out, and on his return he drove slowly without
lights past the place and he and his companions said they
looked for the object they had struck but were unable to
see anything. They drove into Nebraska City, placed the
automobile in a friend’s yard, borrowed another car and
drove past the scene of the accident. They saw an ambu-
lance and a number of cars and saw an object covered by
a white cloth, but did not stop. He drove about a mile
south, then returned to Nebraska City by another route and
went to his father’s house until it was decided to notify the
officers, which was done about three and a half hours
afterwards.

The deceased, when last seen alive, was walking south on
the highway. When found, the body was lying in a spillway
on west edge of the highway and was badly mangled.
There were smears of blood extending north on the pave-
ment, 30 or 40 feet or more, and some glass fragments
were picked up near 150 feet north of the body; one shoe
and pocketbook found on the pavement some distance
away. There is considerable variation in the evidence as
to the condition of the lights on defendant’s car. There is
testimony that the defendant stated after the accident that
his lights were dim and that they shone 35 or 40 feet ahead
of the car, and there is some testimony that there was only
one light on the car. The defendant testified that the lights
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were in excellent condition, and there were two adjust-
ments, but both gave. bright light, one being set closer to
the pavement, and his lights were on the low adjustment,
and were brighter when set that way, and with that ad-
justment he could see approximately one-half block, 140 to
150 feet; that the brightest beams of the lamps would be on
the pavement about 60 to 75 feet ahead of the car; that he
had his eyes on the highway and saw nothing on the high-
way before the crash, and was driving 40 miles an hour.
The battery and brakes were in good condition, he said.
His two companions testified they were driving from 40 to
45 miles an hour, that they saw no object or person before
the impact, and that the lights in condition that showed the
highway about half a block ahead, but one of them, Ross
Gerber, admitted that he might have said (the next day)
that he could see around 30 to 35 feet ahead where the
lights were brightest. '

The deceased was a large man, six feet and three inches
in height, weighing 225 pounds. His body was dragged on
the pavement probably a hundred feet. There is nothing to
indicate that he was negligent, and the jury were war-
ranted in presuming that he was free from the charge of
contributory negligence. The evidence as a whole is suffi-
cient to establish that the death of Henry B. Kuhlman was
caused by the negligence of the defendant. From the con-
dition of the car and the mangled condition of the body and
the distance it was dragged along the pavement, it is evi-
dent that the car was moving at a high rate of speed.

The defendant urges nine alleged errors. The first three
relate to the failure of the court to appoint a guardian ad
litem for the defendant, who was a minor 20 years of age.
The proof shows that at the time of the accident and at time
of trial and judgment he was a minor. He was born Octo-
ber 29, 1913, and motion for new trial was overruled and
judgment entered on September 28, 1934. The petition
states that defendant was a minor and service of summons
was duly made on him as a minor and the court thereby
acquired jurisdiction. The defendant did not ask for the
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appointment of a guardian, nor did his father or mother
who were present at the trial, or his attorneys. This ob-
jection was first called to the court’s attention on September
29, 1934, when motion for new trial was filed. Defendant
was married at Auburn in May, 1934, and made affidavit
that he was then past 21 years of age; but, notwithstanding
that, the evidence is quite conclusive that he was born
October 29, 1913. Section 20-309, Comp. St. 1929, pro-
vides: “The defense of an infant must be by a guardian
for the suit, who may be appointed by the court in which
the action is prosecuted, or by a judge thereof, or by a
county judge.” Section 20-310, Comp. St. 1929, provides:
“The appointment may be made upon the application of the
infant, if he be of the age of fourteen years, and apply
within twenty days after the return of the summons. If
he be under the age of fourteen or neglect so to apply, the
appointment may be made upon the application of any
friend of the infant, or on that of plaintiff in the action.”
Appellant insists that section 20-309, Comp. St. 1929, is
mandatory and the failure to appoint a guardian ad litem
is reversible error, irrespective of all other features of the
case. If it be granted that the court was in error, it does
not necessarily follow that such error is fatal to the judg-
ment. Our statute provides, and this court many times has
held, that an error that does not prejudice or injure a party
is not ground for reversal. Some courts have held that,
where a minor has not been represented by his legally ap-
pointed guardian or by a guardian ad litem appointed by
the court, it is sufficient reason for reversal. In many of
such cases it appears that the rights of the minor have not
been properly protected in the trial. In such cases, of
course, there can be no question of the justness of granting
a new trial. In the case at bar the defendant was within a
few weeks of his majority ; was married; was carrying on
his own business; was the owner of the car involved, on
which he carried liability insurance; and able, experienced
and alert counsel conducted his case with skill, energy and
earnestness, and, as shown by the record, at every stage of
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the litigation have developed and placed before the trial
court and this court every possible fact and circumstance
in the defense. The trial judge was under the impression
that the defendant, although named as a minor in the peti-
tion, had reached his majority before the trial. None can
doubt that, if such guardian ad litem had been appointed,
he would not have conducted or assisted in conducting the
defense in any way different than the course that was pur-
sued.

This court in Parker v. Starr, 21 Neb. 680, 33 N. W. 424,
held that, the court having acquired jurisdiction by due
process, the failure to appoint a guardian ad litem for a
minor does not render void a judgment against him, and
this has been followed in Manfull v. Graham, 55 Neb. 645,
76 N. W. 19. The statute gives to a minor over fourteen
years of age the right to apply for the appointment of the
guardian, and this is a privilege, if, indeed, not a duty,
that the defendant did not avail himself. The trial court
was not apprised of the minority of defendant until after
verdict had been returned against him. Considering all the
circumstances, we hold that the failure to appoint a guard-
ian does not entitle defendant to a new trial.

The fourth assignment is that the court erred in giving
instruction No. 1. This instruction begins as follows:

“Gentlemen of the jury, you are instructed as follows:

“No. 1. That Henry B. Kuhlman died intestate while a
resident of Otoe county, Nebraska, on February 23, 1934,
and the plaintiff, Marie E. Kuhlman, was the duly appointed
and qualified and acting administratrix of his estate; that
on the 23d day of February, 1934, at about 7:30 p. m.”"—
and then proceeds to set forth the allegations of negligence
as pleaded in plaintiff’s petition and that said acts caused
the death of the deceased. Appellant urges that this in-
struction is error in that the court peremptorily instructed
the jury that all the acts of negligence alleged in the peti-
tion were true, and was equivalent to instructing the jury
to return a verdict for plaintiff. After stating the acts of
negligence, the instruction then reads: “Plaintiff further
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alleges that said acts resulting in injuries and death of the
deceased were due solely and as the proximate cause of the
negligence of said defendant,” and then proceeds to set out
six specific acts of negligence complained of.

Instruction No. 2 states: “The burden of proof * * * is
upon the plaintiff to establish by a preponderance of evi-
dence the following matters: (1) That the defendant was
guilty of one or more of the several acts charged as negli-
gence in the petition; (2) that the acts so proved consti-
tuted negligence as defined in these instructions; (3) that
the negligence so proved was the proximate cause of the
collision and consequent death of Henry B. Kuhlman; (4)
#* * * If the plaintiff has so established each and all of the
four foregoing propositions * * * your verdict should be
for the plaintiff. * * * If plaintiff failed to so establish each
and all of said propositions * * * your verdict should be for
the defendant.” An instruction in the usual form was
given on comparative negligence of the parties, if any.

We assume the jury were at least men of ordinary intelli-
gence, and that alert and able counsel had stated and argued
to the jury on whom was the burden of proof, and what
plaintiff had or had not proved; so, even before the instruc-
tions were read, the jury had acquired the knowledge, in a
general way, as to what plaintiff alleged in her petition and
what she was under obligation to prove. The second part
of instruction No. 1, where it states that “plaintiff further
alleges,” and instruction ‘No. 2, which positively and un-
equivocally states what plaintiff must prove before she
could recover, render it plain that the jury could not have
been misled into the belief that the judge was stating the
facts as having been proved.

Assignment of error No. 5 relates to the giving of in-
struction No. 15, in which it is stated that in determining
the amount of plaintiff’s recovery, if any, the jury should
consider the earnings, habits, health, profits of his labor,
if any, of the deceased, what he would have earned, if he
had lived, for the support of those entitled to the recovery,
and probable expectation of his life. In other instructions
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it was stated that the recovery, if any, would be for the ex-
clusive benefit of the widow and next of kin and the services
the next of kin could reasonably expect would have been
rendered in their behalf, and that plaintiff must prove the
amount of the pecuniary loss to the wife and three children
because of the death of Henry B. Kuhlman. Taking all the
instructions into consideration, there is no prejudicial error
in giving the instruction.

In assignment No. 6 it is claimed the court erred in giving
instruction No. 17, in which the jury are told that in de-
termining the amount of plaintiff’s recovery, if any, they
should consider only the earning power of deceased for the
probable time of his life. While this instruction might well
have been framed in more definite language, its evident
purpose was to advise the jury that the grief and suffering
of the plaintiff and the children should not be made an
element of damage. The instruction as given was not
prejudicial error. Defendant offered an instruction, his
No. 3, which states that plaintiff was only entitled to re-
cover pecuniary loss and the jury were not permitted to
consider any grief and suffering of the next of kin, nor
should the jury be influenced by sympathy for the bereaved.
The refusal of the court to give this instruction is No. 7 in
defendant’s assigned errors. The instructions referred to
above and taken as a whole fairly cover the elements in
defendant’s requested instruction No. 3, and the court’s
refusal to give same is not prejudicial.

A witness, T. E. Holmberg, was called by plaintiff and
was permitted to testify that, on a 1927 Buick car such as
the one involved, the bright lights of the car would give a
vision on the highway to a distance of 100 to 150 feet, and
it might be up to 200 feet, and dim lights show as far as 50
to 60 feet; and, on being asked if the car moving at the rate
of 45 miles an hour at that place could be stopped within
the range of vision of the dim lights, answered that it would
be pretty hard to stop the car in the distance of the dim
lights. Appellant asserts as error No. 9 that the witness
was shown to have no knowledge of the lights of the car in
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question and therefore had no foundation for his testimony,
and it was irrelevant. The question as to the condition of
the lights was only relevant in so far as they lighted the
highway and would render visible any object or person
thereon. The three occupants of the car testified they did
not see the person or object which the car struck before the
impact, so it was not a question of stopping or attempting
to stop a car after observing some person or object ahead.
But even if such condition existed the answer was so in-
definite that it did no injury to defendant. There is not a
great deal of difference between Holmberg’s estimate and
defendant’s testimony as to the distance dim lights and
bright lights would illuminate the highway, and such dif-
ference is not material because of the defendant’s testimony
that he did not see the deceased. The testimony of the
witness Holmberg worked no advantage to the plaintiff nor
prejudice to the defendant.

The last assignment of error No. 9-is the exclusion of the
testimony of the witness Allen Arrison, called by defend-
ant, proffered by an offer to prove which clearly shows that
it called for hearsay testimony and same was properly ex-
cluded.

Appellant by way of argument, without having it as-
signed as error, alleges that the assessment of damages is
grossly excessive. This claim, not having been alleged as
ground of error, should not be considered here. Comp. St.
1929, sec. 20-1919; Supreme Court Rule 13; Gorton v.
Goodman, 107 Neb. 671, 187 N. W. 45.

The judgment of the district court is

AFFIRMED.,
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ATLAS CORPORATION, APPELLEE, V. A. F. MAGDANZ, APPEL-
LANT.

FiLep FEBRUARY 28, 1936. No. 29509.

1. Bills and Notes: ACCOMMODATION MAKER: QUESTION FOR JURY.
Where the evidence is conflicting or different inferences may be
properly drawn therefrom, the question whether the signer of a
note is an accommodation maker is a question for the jury.

2. Trial: DIRECTION OF VERDICT. Evidence examined, and held
that the district court did not err in overruling defendant’s
motion for a directed verdict, and that the case was for the
jury.

3. Bills and Notes: KEsToPPEL. Where a cashier of a bank by
general indorsement transferred to the bank a note in which
he was named as payee, and such cashier was the general man-
ager of the bank having the custody and control of its notes, it
was his duty to collect the note in question or notify the di-
rectors of default in payment thereof and request instructions.
Instead of following that course, the cashier from time to time
made payments of principal and interest and indorsed the same
upon the note, and in three instances marked the note extended
for two years each. Held, that, when sued upon his indorsement,
he was estopped as against the bank or its assignee from plead-
ing the statute of limitations within five years of the last ex-
tension, or the statute of frauds because he had not signed his
name to the extension, or payment in accordance therewith was
not to be made within one year.

APPEAL from the district court for Pierce county:
DE WiTT C. CHASE, JUDGE. Affirmed.

Leamy & Leamy, for appellant.
Deutsch & Young, contra.

Heard before Goss, C. J., RosE and PAINE, JJ., and
REDICK and KROGER, District Judges.

REDICK, District Judge.

Action by plaintiff upon a promissory note signed by the
defendants Emil Altwine and Anna Altwine and indorsed
generally by the defendant A. F. Magdanz, dated February
28, 1922, for the sum of $9,000, and assigned to plaintiff by
the receiver of the Citizens State Bank of Pierce, Nebraska.
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The petition alleges that said note was executed and in-
dorsed as above stated, was due three years after date, and
was payable to the defendant A. F. Magdanz, and that upon
the date of its execution said note was duly sold, indorsed
and delivered to the Citizens State Bank of Pierce by the
said Magdanz, and that the bank thereupon became the
owner and holder thereof; that a number of payments
were made upon said note by Magdanz, the maturity of
said note being extended for two years at the dates of said
payments respectively and indorsed on the back of the note,
the last indorsement being “Int. paid to February 28, 1929;
note extended to February 28, 1931, at 6 per cent. per
annum” in the handwriting of defendant Magdanz. The
petition further alleges that at all times defendant Magdanz
was the managing officer of said bank, and that said note
was made and delivered by the defendants Altwine to the
defendant Magdanz for his accommodation only, and that
the Altwines received nothing for said note; and that they
executed the same upon the express representation that de-
fendant Magdanz was prohibited from borrowing from said
bank ; that all payments upon said note were made by de-
fendant Magdanz and were indorsed thereon by him; that
prior to October 6, 1930, Magdanz fraudulently and unlaw-
fully wrote the words “without recourse” above his said
indorsement. The petition further alleges that on October
6, 1930, the Citizens State Bank of Pierce was closed by the
banking department and receiver took possession thereof
on October 7, and relied upon the indorsement of the de-
fendant Magdanz as being without recourse and did not
discover that said words had been fraudulently added to the
indorsement until August, 1934; that at the time of the
execution of said notes the Altwines executed a real estate
mortgage to Magdanz to secure the same, which the latter
assigned and transferred to the bank, but said assignment
was not placed of record, and on October 6, 1930, without
any authority from said bank, for the purpose of defraud-
ing said bank and its creditors and assignees, released said
mortgage upon the margin of the record. The petition
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further alleges that said note was duly sold and assigned to
plaintiff’s assignor by the receiver of said bank on the 16th
day of May, 1934, by indorsement without recourse, and
that plaintiff is now owner and holder of said note and
there is now due thereon the sum of $4,500, together with
interest from February 28, 1929, at 6 per cent. per annum,
and plaintiff prays judgment for the sum of $5,982.75, with
interest.

The defendant Altwine answered and admitted all the
allegations of the petition, but alleged that said note was
given by the Altwines to the defendant Magdanz without
any consideration and solely for his accommodation and to
provide the means of securing a loan from -the Citizens
State Bank by means of his indorsement to it; that said
Magdanz received all of the consideration for said note
from said bank, and that such note was loaned to the said
‘defendant Magdanz without consideration and solely for
‘his accommodation, and upon his promise to take up and
pay the same, and that, as between these answering defend-
ants and the said defendant Magdanz, the latter is pri-
marily liable for said obligation and these answering. de-
fendants are liable only as sureties. The defendant Anna
Altwine pleaded coverture and was dismissed from the
action. Defendants prayed judgment that said Magdanz
was primarily liable on said note and that the Altwines
were secondarily liable.

Defendant Magdanz answered said petition, and denied
every allegation thereof not specifically admitted, and al-
leged that the cause of action upon said note did not accrue
within five years next before the commencement of this
action (August 17, 1934) ; that the purported extensions of
the time of payment of said note were not to be performed
within one year, were not in writing or subscribed by de-
fendant. Defendant, further answering, admits the exe-
cution of the note and the indorsement by him on the back
thereof, but alleges that said note was executed to the
‘Citizens State Bank in the name of defendant as an officer
of said bank in accordance with the custom of said bank to
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take notes secured by real estate mortgages in the name of
an officer of the bank as a matter of convenience; that de-
fendant was never the owner and holder of said note, and
that his indorsement thereof was entirely without con-
sideration and merely for the purpose of transferring the
title to said bank; that said mortgage was executed to de-
fendant solely as an officer of and for the benefit of said
bank. Defendant further alleges that the several payments
made and indorsed upon said note were made from the
proceeds of the income of said mortgaged real estate; ad-
mits the execution of the release of the mortgage on the
margin of the record, but alleges that said mortgage was of
no value on account of prior liens.

Plaintiff replied to the answer of defendant Magdanz,
putting in issue the allegations thereof and repeating, in
substance, the allegations of the petition.

Trial was had to a jury, which resulted in a verdict for
the plaintiff against the defendant Magdanz in the sum of
$6,057.75, and a special finding that the note in question
was an accommodation note. Judgment was thereupon
entered for plaintiff against defendant Magdanz and Emil
Altwine for $6,057.75, and that Emil Altwine was an ac-
commodation maker, and that Magdanz was primarily and
Altwine secondarily liable thereon. From an order over-
ruling the motion for a new trial, defendant Magdanz ap-
peals.

The question for determination is whether or not the
evidence is sufficient to support the verdict of the jury,
which arises on appellant’s first assignment of error that
the court erred in overruling the motion of defendant Mag-
danz for a directed verdict at the close of all the evidence.

It appears from the evidence without dispute that one
Tonner was vice-president and defendant Magdanz cashier
of the Citizens State Bank of Pierce from the time of its
organization in 1914 until it failed October 6, 1930, and
that they managed and controlled the affairs of the bank;
that in 1920 Altwine purchased from Magdanz and Tonner
a farm of 200 acres for the sum of $45,000 or $46,000, upon
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which land there were two mortgages, one for $10,000 to
the Federal Land Bank and one for $20,750 given by the
defendant Magdanz to one Chilvers, the remainder being
paid in cash by the liquidation of a mortgage on other land
held by Altwine. In the fall of 1921 Altwine came to the
conclusion that the encumbrances and expenses connected
with the carrying on of the farm were beyond his ability
and sought to arrange with Magdanz and the bank to take
a conveyance of the land in satisfaction of his indebtedness
to the bank represented by a note for $6,693.23 secured by
a third mortgage upon the land, and two smaller notes, the
entire indebtedness to the bank aggregating $7,714.84. As
a result of negotiations to that end, on February 28, 1922,
Altwine and his wife came to the bank at Pierce and there
met Magdanz and Tonner, and Altwine and wife testified
that it was thereupon agreed that the Altwines should exe-
cute a deed for the land in satisfaction of their indebted-
ness to the bank. The deed was executed to and delivered
to Magdanz and three notes representing his entire in-
debtedness to the bank were delivered to Altwine. At the
same time and as a part of the same transaction the
Altwines executed to Magdanz the note in suit for $9,000,
dated February 28, 1922, and due in three years, and a
mortgage to secure the same upon the land. It is claimed
by Altwine, and he so testifies, that this last note and mort-
gage were executed purely for the accommodation of Mag-
danz, who stated that he wanted to put the note in the bank
to take the place of the land and that Altwine would never
be called upon to pay it. The claim of Magdanz with refer-
ence to this transaction, and he so testifies, is that the note
in question was given in renewal of the three notes de-
livered to Altwine, and that the deed to the land and the
note in suit, together with the mortgage securing the same,
were taken in the name of Magdanz merely as an officer of
the bank and for convenience in accordance with a custom
of the bank in dealing with notes secured by real estate
mortgages. It further appears from the evidence that
Altwine remained upon the land for a period of about seven
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years as tenant of Magdanz under a writfen lease at a
rental payable part in cash and part in a share of the crop,
and that Altwine paid the rent in full, while he occupied
the premises, to Magdanz. After the giving of the note
and mortgage, Altwine transacted no business with the
Citizens State Bank except to maintain a small checking
account, but transferred his business to another bank in
Pierce. Altwine never paid any payments upon the note in
suit and never received any notice from the bank calling
for the payment of interest or principal on the note, and
considered that all his indebtedness to the bank had been
satisfied by the conveyance. March 1, 1922, Magdanz
credited upon the back of the note $1,285.16 which reduced
the note from $9,000 to $7,714.84, the exact amount of
principal and interest due the bank from Altwine on that
date, and from time to time thereafter, from March 21,
1923, until April 24, 1928, made payments upon the note
which were credited thereon by Magdanz in his own hand-
writing, which reduced the principal to $4,500. Magdanz
testifies that these payments were all made from rentals
received from Altwine. It appears, however, that the crops
delivered on account of rent were delivered to Magdanz at
his farm adjoining the Altwine place and the major portion
thereof fed to Magdanz’ stock. He testifies, however, that
he made a fair accounting to the bank of the crop receipts
and made more out of them than could have been secured
by sale upon the market. The day or day before the bank
failed, October 6, 1930, Magdanz inserted the words “with-
out recourse” over his indorsement on the note in -question,
which he says was done at the suggestion of the bank
examiner. After the bank closed and the receiver took
possession, Magdanz made no further payments upon the
note, the last indorsement being for interest to February
28, 1929, retained possession of the rents and profits of the
farm, and finally conveyed the same to one Friederich in
satisfaction of the note and mortgage which he (Magdanz)
had given upon the land, the principal of which was $20,-
750, and of which Friederich had become the owner. If
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the position now taken by Magdanz is correct—that the
note in question and the mortgage securing it and the title
to the land were taken in his name merely for convenience,
the real ownership being in the bank—then he convicts:
himself of converting the assets of the bank to his own use
and defrauding the bank and its creditors. The question
presented to the jury was whether the note in question was
given for the accommodation of Magdanz or in renewal of
Altwine’s debt to the bank. The evidence is in direct con-
flict and in our opinion was sufficient to support a finding
either way. The jury found against the appellant.

The transcript of the evidence as contained in the bill of
exceptions has been read with great care and we have no
hesitation in announcing our conclusion that the questions:
involved entitled the plaintiff and appellee to the judgment
of a jury under our system of judicature and that the ver-
dict of the jury is sustained by sufficient evidence and ought:
not to be disturbed.

It is contended, however, by appellant that the action is
barred by statute of limitations because not brought within
five years from date of last payment upon the note, Febru-
ary 28, 1929, suit having been commenced August 17, 1934.
The indorsement in question was in the handwriting of
Magdanz and in these words: “Int. paid to Feb. 28, 1929;
note extended to Feb. 28, 1931.” Similar extensions in
Magdanz’ handwriting were made to February 28, 1927,
and to February 28, 1929. The claim of appellant is that
these extensions, not being signed by Magdanz, and not to
be performed within one year, are void under the statute of
frauds.

It was held in Farmers Life Ins. Co. v. Wolters, 10 S. W.
(2d) (Tex. Com. App.) 698, that “Payee’s indorsement on
back of note extending time of payment, together with sig-
nature on face of instrument, constituted signed agreement
for extension of maturity date so as to take case out of
statute of frauds.” Without deciding this point, we are of
opinion that Magdanz is estopped as against the bank and
its assignee to plead either the statute of frauds or limita-
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tions. Magdanz was cashier and active manager of the
bank. He had charge of the note as such officer and it was
his duty to enforce payment when due, or report the situ-
ation to the board of directors for instructions. Instead of
performing his duty, he made the indorsements and thereby
concealed the fact that the note was due. He should not
now be permitted to take advantage of his own wrong.

In Harrisburg Bank v. Forster, 8 Watts (Pa.) 12, it was
held that a cashier of a bank was estopped to plead the
statute of limitations in an action upon notes signed by
him, unless it already appeared that he had performed all
his duties in relation to the note in exhibiting the same as
due and unpaid to the board of directors. So in Livermore
Falls Trust & Banking Co. v. Riley, 108 Me. 17, 78 Atl. 980,
the court held that a director was likewise estopped from
setting up the statute of limitations in an action upon a note
signed by him on account of his position as a trustee
whose duty it was to collect the note at maturity. Further
citation of authorities is unnecessary as the proposition of
estoppel seems self-evident. Plaintiff pleaded that defend-
ant Magdanz was estopped by the indorsements on the note
to plead the statutes.

Appellant urges that the court erred in submitting the
question whether the note was an accommodation note, as-
serting that the note in suit was executed for a consider-
ation; but the theory of plaintiff is that Altwine executed
the deed in payment of his debt to the bank, and the evi-
dence tends to support that claim. If Altwine satisfied his
debt by the conveyance, then there was no consideration
moving to him for the note in suit. The question was
properly submitted and the jury accepted plaintiff’s theory.

Error is assigned because by instruction 10 the jury
were told to find for plaintiff if they found from the evi-
dence that Magdanz was the owner of the note and indorsed
it to the bank for a consideration, for the reason that there
was no evidence that Magdanz received any consideration
from the bank. It is probable that this instruction placed
upon plaintiff too great a burden, but of this appellant can-
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not complain. If the note was signed for the accommoda-
tion of Magdanz, what he did with it was of no importance
to Altwine as between him and Magdanz, although Altwine
would be liable as surety to the bank which had surrendered
his other notes. The evidence seems to establish the posi-
tion as follows: Altwine deeded his equity in the land for
his notes at the bank. The deed was taken in the name of
Magdanz, and, to replace the notes and keep the real estate
out of the bank, a new note was given by Altwine to Mag-
danz and indorsed by him to the bank. By this means
Magdanz got title to the land and retained it, together with
the rents and profits. True, he made payments on the note,
but these payments were just as consistent with his lia-
bility as the accommodated payee as with any liability of
Altwine. What was Altwine’s position? He gave up title
and possession of the land for the notes. Had he not made
the deed he could have kept possession until foreclosed,
perhaps one to three years; but, having deeded, he paid
full rent. If now required to pay his notes, without re-
course upon Magdanz, he will have gained nothing by the
transaction but will have lost the value of the possession of
the land for several years. What is Magdanz’ position?
He got title and possession of the land enabling him to
reduce the note upon which he was indorser to $4,500;
also the rents and profits from the land from February,
1929, to the date of his conveyance to Friederich, in Sep-
tember, 1931, whereby he got rid of an indebtedness of over
$20,750. The only loser by the transaction is the bank or
its assignee, unless recovery may be had against Magdanz.

A number of other errors are alleged and we have ex-
amined them but find no ground for reversal established.

The judgment of the district court is correct and is
affirmed.

AFFIRMED.
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STATE, EX REL. THOMAS J. O’CONNOR, APPELLANT, V. ANTON
J. TusA, ELECTION COMMISSIONER, APPELLEE.

FILED MARCH 2, 1936. No. 29808.

.’1. Statutes: CONSTITUTIONALITY. Sections 26-2001 to 26-2027,
. Comp. St. Supp. 1935, known as the county manager act, violate
that part of section 14, art. III of the state Constitution, which
provides: “No bill shall contain more than one subject, and the
same shall be clearly expressed in the title.”

-2, Officers: COUNTY MANAGER. The county manager to be ap-
pointed by the county board, under the provisions of section
26-2007, Comp. St. Supp. 1935, is a public officer within the pur-
view of section 4, art. IX of the Constitution, which provides:
“The legislature shall provide by law for the election of such
county and township officers as may be necessary.” :

3. Counties and County Officers: REGISTER oF DEEDS. Sections 26-
2001 to 26-2027, Comp. St. Supp. 1935, known as the county
manager act, do not expressly or by implication abolish the office
of register of deeds upon the adoption of the act by the electors
of a county.

4, Statutes: CONSTITUTIONALITY. The provisions of section 26-

' 2007, Comp. St. Supp. 1935, placing the appointment of officers
of the county in the hands of the county manager, violate section
4, art. IX of the Constitution.

“Where valid and invalid parts of a legis-

lative act are so intermingled that they cannot be separated in

such a manner as to leave an enforceable statute expressing the
legislative will, no part of the enactment can be enforced.”

State v. Junkin, 85 Neb. 1, 122 N. W. 473.

. APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Writ allowed.

O’ Sullivan & Southard, John P. Breen and W. C. Dorsey,
“for appellant.

- James T. English and L. J. Te Poel, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

CARTER, J.
This is a suit to obtain the issuance of a writ of man-
damus to compel Anton J. Tusa, election commissioner of



VoL. 130] JANUARY TERM, 1936 529

State, ex rel. O’Connor, v. Tusa

Douglas county, to accept relator’s filing for the office of
register of deeds of Douglas county. From an order deny-
ing the writ, relator appeals to this court.

The record discloses that on November 6, 1935, Thomas
J. O’Connor, the relator herein, presented his application
as a candidate for register of deeds of Douglas county to
Anton J. Tusa, election commissioner of Douglas county,
for the purpose of having his name placed on the ballot at
the primary election to be held April 14, 1936. His filing
was refused for the reason that the voters of Douglas
county had, on November 6, 1934, adopted the county man-
ager form of government provided for in sections 26-2001
to 26-2027, inclusive, Comp. St. Supp. 1935, and that, by
reason thereof, there was not to be a register of deeds
nominated at the primary election to be held on April 14,
1936. '

In his petition for a writ of mandamus, relator contends
that sections 26-2001 to 26-2027, Comp. St. Supp. 1935, are
unconstitutional, void, and of no force and effect.

Prior to 1933, the statute provided for the election of a
register of deeds in 1918, and every four years thereafter.
Comp. St. 1929, sec. 32-209. In 1933, however, the statute
was amended to provide for the election of a register of
deeds in counties having a population of 150,000 or more
in the year 1936, and every four years thereafter. Comp.
St. Supp. 1933, sec. 32-209.

Relator contends that his right and authority to file for
the office of register of deeds arises under and by virtue of
the statute last cited, it having been adopted by the legis-
lature and approved by the governor subsequent to the
passage of the county manager act, and also subsequent to
the adoption of the county manager act by the voters of
Douglas county. Respondent contends that the county man-
ager act, and the vote of the people of Douglas county in
adopting it, suspended the election of a register of deeds in
Douglas county in 1936, and until such time as the county
managerial form of government shall have been legally
abandoned, as provided by the act.



530 NEBRASKA REPORTS [VoL. 130

State, ex rel. O’Connor, v. Tusa

We conclude at the outset that the county manager act is
cumulative in character and optional on the part of the
voters of each county in the state. In other words, it pur-
ports to organize a new optional form of county govern-
ment without in any way destroying or interfering with
the former. Those counties which do not adopt the county
manager form of government will continue to operate under
the old law, as will those that may subsequently abandon
the county manager plan. Certainly it cannot be said that,
because the legislature saw fit to amend the old law at a
date subsequent to the passage of the county manager act,
it thereby repealed the county manager act. This is true
even though Douglas county happens to be the only county
falling within the class of cities specified in section 32-209,
Comp. St. Supp. 1933, the amendatory act. It was clearly
the intention of the legislature to provide two separate and
distinet forms of county government, one of which was
optional. Under this situation, the amendment of the act
formulating one form could have no effect upon the opera-
tion of the other.

Relator contends that the act is broader than its title and
is therefore void under the provision of section 14, art. III
of the Constitution of Nebraska, which provides in part:
“No bill shall contain more than one subject, and the same
shall be clearly expressed in the title.” The title to the act
in question is as follows: “An act relating to county govern-
ment and officers ; to provide for the adoption of the mana-
gerial form of county government; and to provide penalties
for the violation thereof.” Laws 1933, ch. 35. It will be
noted that this title provides for the adoption of the mana-
gerial form of county government without reference to any
form or plan of county government that might be contained
within the act itself. (Italics ours.) Without overstress-
ing the meaning of the title unduly, one might well assume
in reading it that the plan itself was not in the act and that
the act provided for a form of managerial government to
be derived from some other source. Respondent contends
that the title is sufficient, and cites the case of State v. Ure,.
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91 Neb. 31, 135 N. W. 224, to sustain his contention. The
title to the act involved in that case was as follows: “An
act for the government of all cities having, according to the
last preceding state or national census, five thousand or
more population, and to enable such cities to adopt the
provisions of this act called the ‘Commission Plan of City
Government.”” Laws 1911, ch. 24. We held in that case
that the act was not broader than its title and we believe
that the holding was correct. But, in that case the title to
the act says, “and to enable such cities to adopt the provi-
sions of this act called the ‘Commission Plan of City Gov-
ernment.’ ” (Italics ours.) The reader of this title knows
that the commission plan of city government mentioned is
the plan contained in the act itself and this apprisal is such
as to bring it within the requirements of the constitutional
provision. This case does not, however, overcome the ob-
jection made to the title in the case at bar. The reader of
the title is not apprised of the contents of the act sufficient-
ly. The act contains more than the title infers and there-
fore falls within the constitutional prohibition contained in
section 14, art. III of the Constitution.

Respondent also contends that certain existing offices of
the county are abolished by the act and the duties to be
performed in such offices are placed in the hands of the
county manager. If the offices provided by previous stat-
utes are not abolished by the act of the people of Douglas
county in adopting the provisions of the county manager
law under consideration in this case, then the further ques-
tion arises as to whether such officers may be appointed by
a county manager or selected in any way other than by
election by the electors of Douglas county.

The title to the act, which we have hereinbefore quoted,
makes no reference to an intent on the part of the legisla-
ture to abolish certain offices. We are not saying that such
a statement in the title is necessary under the provisions of
section 14, art. IIT of the Constitution, but it is a matter to
be considered in determining the meaning of the statute
under consideration. Neither is there an express statement
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































