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V. J. LEBARRON, APPELLANT, V. CITY OF HARVARD, APPEL-
LEE.

FiLep Jury 12, 1935. No. 29268.

1. Maunicipal Corporations: CONTRACTS. After the due passage of an
appropriation bill by a city of the second class, its power to
lawfully contract is determined by the amounts carried in such
bill, added to the amount on hand of previous levies and appro-
priations at the date of making such engagement. Campbell Co.
v. City of Harvard, 123 Neb. 539. This power to contract is in
no manner diminished by the failure of the corporate authorities
to assess to the extent actually authorized.

2. Stipulations. Where a trial is had on a formal, judicial stipula-
tion of facts, not limited by its terms, made in open court, and
the judgment rendered on that trial is reversed and the cause
remanded, on a subsequent trial such stipulation is admissible
in evidence.

SIGNING. It is not necessary that an agreed statement

of facts, admitted by the parties to be true in open court,

should be signed by them or their attorneys.

Parties will not be relieved from formal, judicial stipu-

lations unless the application for such relief is seasonably made,

with diligence, upon due notice, and good cause is shown for
granting it.

CONCLUSIVENESS. A formal, judicial stipulation by the
parties as to facts, so long as it stands, is conclusive between
them, and cannot be contradicted by evidence tending to show the
facts otherwise.

6. Appeal: REVERSAL: PROCEDURE. In a case such as this, where
the trial court sought to correct a supposed error in failing to
sustain a motion for a directed verdict by vacating the verdict
returned and then by dismissing the action, this court will, upon
reversing the judgment of dismissal, if no other error is pre-
sented by the record, proceed to render such judgment as the
court below should have rendered, or remand the cause to the
court below for that purpose.

APPEAL from the district court for Clay county: LEWIS
H. BLACKLEDGE, JUDGE. Reversed and judgment entered.

Sterling F. Mutz, Cloyd L. Stewart and Robert S. Stauf-
fer, for appellant.

D. B. Massie, H. G. Wellensiek and John M. Paul, contra.
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Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

EBERLY, J.

This is the second appearance of this case in this court.
The titles differ, however. At the former hearing the is-
sues on appeal were presented as 0. M. Campbell Company
v. City of Harvard, and the disposition thereof is reported
under that title in 123 Neb. 539. After reversal and remand,
V. J. LeBarron acquired the interest of 0. M. Campbell
Company, and, as its successor, was substituted as party
plaintiff in an amended petition filed with leave of court.
The amended petition, in addition to setting forth the ac-
quirement of the cause of action by LeBarron as assignee,
pleaded substantially the same ‘cause of action as was re-
lied upon in the original petition. To this amended peti-
tion the defendant filed its answer which included affirma-
tive defenses, and plaintiff then replied denying generally
the allegations of the answer.

The case was tried to a jury.

Accepting the recital in defendant’s brief as a summari-
zation of the record, it appears that, “At the close of the
evidence, appellee (City of Harvard) moved for a directed
verdict in its favor. The trial court reserved its ruling on
this motion and submitted the case to the jury. * * *
After the jury returned a verdict in favor of appellant (in
the amount as prayed), the appellee filed a motion for new
trial and for judgment notwithstanding the verdict. On
the hearing of these motions, the trial court sustained the
motion for a directed verdict made at the close of the evi-
dence, and the motion for judgment notwithstanding the
verdict, for the reason that the appellee, City of Harvard,
failed to make an appropriation, and did not have on kand
an unexpended and unappropriated balance out of which
the consideration of the contract sued upon could be paid.”

Accepting the resumé quoted as substantially accurate,
in the light of the jury’s verdict, the conclusion is that a
formal contract in writing was honestly made and entered
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into by the Campbell Company with the City of Harvard
for a certain audit of its records, at a definite price, and
was in all respects properly performed and carried out;
and recovery was denied by the trial court solely because
the unused and unappropriated money in the general fund
and the annual appropriation of 1929 were insufficient to
meet the expense necessitated by the contract sued on.

This forms the crux of the case now presented to this
tribunal. In this opinion the parties will be designated as
in the trial court.

On the former hearing this court determined, upon the
record then before it, that the making of a contract for an
audit of the records of the city of Harvard was within its
corporate powers. It was also held:

“Unused and unappropriated money in a city treasury in
the general fund at the time a contract for a necessary
city audit is executed may, for the purposes of the contract,
be available for payment of the auditor’s stipulated com-
pensation.

“Where unused and unappropriated money in a city
treasury in the general fund and the annual appropriation
therefor are sufficient to meet the expense of a necessary
city audit and are available for that purpose at the time
the contract for the audit is executed, subsequent depletion
of the fund would not make the contract void.

“In absence of evidence showing misconduct or disre-
gard of law, regularity of official acts is presumed.” Caomp-
bell Co. v. City of Harvard, 123 Neb. 539.

The foregoing principles thus announced constitute the
law of the case on the second appeal.

On such second appeal, this court affirmed the action of
the trial court in directing the entry of a judgment against
the plaintiff in LeBarron v. City of Harvard, 127 Neb. 899.
By his motion for rehearing and brief in support thereof,
plaintiff challenges the correctness of this affirmance, on
the following grounds in substance: That in view of cer-
tain facts clearly established by the record, the controlling
statutes have been improperly construed or wrongfully ap-
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plied; that the exclusion by the trial court of a stipulation
previously entered into by the parties as to the existence
of a fund of $1,111.11 in possession of the city treasurer
at the time of the making of the contract, made up from
moneys previously appropriated and unexpended, consti-
tuted a vital error. :

“As a starting point for the consideration of the ques-
tion presented, we may adopt the language of Judge
Dillon, that a municipal corporation ‘possesses, and can
exercise the following powers, and no others: First, those
granted in express words; second, those necessarily or
fairly implied in or incident to the powers expressly
granted; third, those essential to the declared objects and
purposes of the corporation—not simply convenient, but
indispensable.’ ” Christensen v. City of Fremont, 45 Neb.
160.

The following statutory provisions appear to control or
shed light upon the proper determination of the questions
involved in this appeal, in so far as the question of corpo-
rate powers is concerned, viz., sections 17-566, 17-429, 77-
1201, 77-1801, 77-1803, Comp. St. 1929.

In connection with these statutory provisions the un-
doubted principles of construction appear to be:

“Al] statutes upon the same general subject are to be re-
garded as part of one system, and later statutes are to be
considered as supplementary or complementary to those
preceding them upon the same subject.

“Statutes in pari materia should be construed together.”
State v. Omaha Elevator Co., 75 Neb. 637.

See, also, State v. Searle, 86 Neb. 259; Rohrer v. Hast-
ings Brewing Co., 83 Neb. 111.

“The fiscal and municipal year of each city and village
shall commence on the first Tuesday of May each year in
g0 far as revenue and fiscal management are concerned,
and on the last Tuesday in April in so far as organization
and legislation are concerned.” Comp. St. 1929, sec. 17-
566. It was enacted in its present form in 1927. Laws
1927, ch. 46.
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In 1887 there was duly enacted the following provision
conferring powers on cities of the second class and vil-
lages: “To levy taxes for general revenue purposes, not to
exceed twenty-five mills on the dollar in any one year, on
all property within the limits of said cities and villages
taxable according to the laws of the state of Nebraska,
the valuation of such property to be ascertained from the
books or assessment rolls of the assessor of the proper
precinet or township.” Comp. St. 1929, sec. 17-429. See,
however, sec. 77-1201, Comp. St. 1929.

In addition, we have the following statutory provisions
which are pertinent to the present controversy:

Section 17-569 provides, in part: “The city council of
cities and board of trustees in villages shall, within the
first quarter of each fiscal year, pass an ordinance, to be
termed ‘the annual appropriation bill,” in which such cor-
porate authorities may appropriate such sum or sums of
money as may be deemed necessary to defray all necessary
expenses and liabilities of such corporation, not exceeding
in the aggregate the amount of tax authorized to be levied
during that year; and in such ordinance shall specify the
objects and purposes for which such appropriations are
made, and the amount appropriated for each object or pur-
pose.”

By section 17-570 it is provided: “Before such annual
appropriation bill shall be passed, the council or trustees
shall prepare an estimate of the probable amount of money
necessary for all purposes to be raised in said city or vil-
lage during the fiscal year for which the appropriation is
to be made, including interest and principal due on the
bonded debt and sinking fund, itemizing and classifying
the different objects and branches of expenditures, as near
as may be, with a statement of the entire revenue of the
city or village for the previous fiscal year, and shall enter
the same at large upon its minutes, and cause the same to
be published four weeks in some newspaper published or of
general circulation in the city or village.”

Section 17-572 provides: “No contract shall be hereafter
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made by the city council or board of trustees, or any com-
mittee or member thereof; and no expense shall be in-
curred by any of the officers or departments of the cor-
poration, whether the object of the expenditures shall
have been ordered by the city council or board of trustees
or not, unless an appropriation shall have been previously
made concerning such expense, except as herein otherwise
expressly provided.”

Section 77-1803 reads as follows: “The proper authori-
ties of cities, villages, * * * shall annually on or before
the first Monday in June, certify to the county clerk the
several amounts which they severally require to be raised
by taxation, including all amounts due upon legal and valid
bonds outstanding against such corporation; Provided,
school district taxes shall be certified to the county clerk
on or before the first Monday in July.” _

In view of the language employed in the statutes quoted,
it is quite obvious that the power of enacting assessment
ordinances conferred by section 17-429, and the power and
purpose of adopting appropriation ordinances or appropri-
ation bills vested in cities of the second class by sections
17-569 and 17-570, derived from distinct grants of power
and finding their respective sources in separate legislative
provisions, are mutually independent and unrelated save
and except as section 17-572 expressly provides to the
contrary.

While these statutes fairly contemplate that the appro-
priation bill shall in order of time precede the levy of the
municipal tax if such levy be required, it is not enjoined
that a tax assessment, levy or ordinance shall constitute a
part of the same or be enacted contemporaneous therewith.
Indeed, we might well take judicial notice of the fact that,
in at least one of the municipalities within this state, tax
levies for municipal purposes are wholly unnecessary, yet
even in this unusual situation the enactment of an appro-
priation bill might well be deemed to properly answer the
requirement of the statutes. So, by the express provisions
under consideration the exercise of the power to contract
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by cities of the second class is expressly and solely condi-
tioned on the fact that the requisite appropriation therefor
shall have previously been made, ‘“‘except as otherwise
herein provided,” which exception includes, as this court
has determined, the addition of unexpended funds of pre-
vious levies formerly appropriated.

True, certain statutory requirements must be met in the
adoption of the annual appropriation bill. An estimate, as
provided by section 17-570, is directed. So, also, the
amount carried by the annual appropriation bill is limited
to an amount not exceeding in the aggregate the amount
of the tax authorized to be levied during that year. ‘“Au-
thorized,” as here employed, agreeable to the definition of
lexicographers, expresses the thought, viz., “possessed of
or endowed with authority.”

The authority of a city of the second class to levy taxes,
as to aggregate amount, is clearly determined by the due
application of three separate statutory provisions, viz.:
(1) Section 17-429 preseribing the maximum rate per-
mitted; (2) chapter 77, Comp. St. 1929, providing for the
valuation of the property within the corporate boundaries
subject to assessment; and (3) section 17-570, setting
forth the terms of an estimate of the probable amount of
money needed. In other words, the amounts carried by
the appropriation bill are not limited to the taxes actually
assessed, but rather are determinable by the taxes which
may be lawfully assessed.

It therefore follows that, after the due passage of the
appropriation bill by a municipality, its power to lawfully
contract is determined by the amounts carried by such
bill, added to the amount on hand of previous levies and
appropriations at the date of making such engagement,
as heretofore determined by this court. Campbell Co. v.
City of Harvard, 123 Neb. 539. This power to contract is
in no manner diminished by failure of the corporate au-
thorities to assess to the extent actually authorized.

1t also follows that the appropriation bill here before us,
in the amounts carried, did not exceed the amount of tax
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authorized to be levied by the city of Harvard during the
fiscal year beginning May 1, 1929, and therefore such
amounts may not be reduced because of the terms of the
assessment ordinance in determining the contractual pow-
"ers of that city relating thereto.

The present record discloses that at the second trial of
this case in the district court a jury was impaneled and
sworn, and the production of testimony commenced. Plain-
tiff then offered in evidence exhibit 3. This exhibit is dis-
closed by the bill of exceptions to be a stipulation entered
into in open court at the time of the first trial of this cause
between the plaintiff and defendant.

It was as follows: “Stipulation: It is hereby stipulated
and agreed by and between the parties hereto that exhibit
1 being the annual appropriation ordinance No. 150 was
the only appropriation made by the defendant city for the
municipal year ending April 30, 1930, and that the same
may be received in evidence and a copy furnished for the
record.

“It is further stipulated that at the beginning of the
fiscal year beginning May 1, 1929, and ending May 1, 1930,
there was in the general fund unexpended from the pre-
ceding fiscal year the sum of $1,111.11.

“Tt is further stipulated that on October 22, 1929, the
date of the execution of the contract, there was in the
general fund of the city of Harvard the sum of $2,287.96.”

Upon the formal offer of exhibit 3 the following oc-
curred: A

“Mr. Wellensiek: Objected to as incompetent, irrele-
vant, immaterial, not the best evidence and for the further
reason that such stipulation was entered into in the former
trial for the purpose of presenting to the court the legal
propositions involved herein, and for the further reason
that said stipulation was entered into upon the representa-
tions of the plaintiff and his counsel that the statement
therein was correct, and which we are now prepared to
show was not correct, and that the defendant entered
therein relying upon that statement of plaintiff and coun-
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sel and that none of the officers of the city were present to
prove its correctness. The Court: Let me seeit. (Done)
Mr. Wellensiek: And we object for the further reason
that the stipulation is not binding on the defendant. The
Court: I think the objection is good. A stipulation made
at a former trial, except by agreement of the parties, is
not binding and 'is not competent evidence in this trial.
Mr. Mutz: I was under the impression that a stipulation
entered into in open court was binding unless set aside.
The Court: It is binding as far as that trial is concerned.
Mr. Mutz: But this stipulation, exhibit 3, is part of the
bill of exceptions which was settled in the first trial of
this case. * * * The Court: Proceed.”

Without setting forth the details of the record, it may
be said that all questions of foundation were eliminated,
and the point fairly presented by this record is whether
the stipulation made and used at the first trial was compe-
tent evidence and binding at the second trial. LeBarron,
it is true, had been substituted for the O. M. Campbell
Company, as assignee of that corporation, but he succeeded
to whatever rights, if any, were vested by the terms of the
stipulation in the O. M. Campbell Company. It will be
noted that defendant’s objection to the admission of the
stipulation in evidence is not, in terms or effect, an appli-
cation to be relieved therefrom through the exercise of
judicial discretion by the court, but is an unconditional
challenge to the validity and binding force of the stipula-
tion itself.

Before us here is a stipulation of the parties made in
open court at the time of the first trial. Its terms contain
no express limitation that it is intended for use at the
first trial only, neither does it expressly provide that it
shall be binding in the event of a second trial, but it is a
solemn assertion of the existence of certain facts in their
nature unchangeable.

The principles of law and procedure embodied in the
following authorities seem in point:

“An express waiver, made in court or preparatory to
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trial, by the party or his attorney, conceding for the pur-
poses of the trial the truth of some alleged fact, has the
effect of a confessory pleading, in that the fact is there-
after to be taken for granted; so that the one party need
offer no evidence to prove it, and the other is not allowed
to disprove it. This is what is commonly termed a solemn
—i. e. ceremonial or formal—or judicial admission, or
stipulation. It is, in truth, a substitute for evidence, in
that it does away with the need for evidence. This judi-
cial admission is sharply marked off from the ordinary or
quasi-admission—which indeed does not deserve to bear
the same name. The latter is merely an item of evidence,
available against the party on the same theory on which a
self-contradiction is available against a witness.” 5 Wig-
more, Evidence (2d ed.) 604, sec. 2588. See, also, Flans-
burg v. Shumway, 117 Neb. 125; Ayres v. Barnett, 93 Neb.
350. :

Where a trial is had on a written statement of facts, not
limited by its terms, and admitted to be true in open court,
and the judgment rendered on that trial is reversed and
the cause remanded, on a subsequent trial that statement
is admissible in evidence. Prestwood v. Watson, 111 Ala.
604; 1 Greenleaf, Evidence (13th ed.) sec. 186; 60 C. J.
84.

It is not necessary that an agreed statement of facts,
admitted by the parties to be true in open court, should be
signed by their attorneys. Prestwood v. Watson, 111 Ala.
604.

But if by their terms the stipulations are not limited, and
are unqualified admissions of facts, the limitation is not
implied and they are receivable in any subsequent trial
between the parties. Doe d. Wetherell v. Bird, 7 Car. & P.
(Eng.) *6; Langley v. Earl of Oxford, 1 Mees. & W.
(Eng.) *508; Holley v. Young, 68 Me. 215; Central B. U.
P. R. Co. v. Shoup, 28 Kan. 394; Harris v. McArthur, 90
Ga. 216; Johnson v. Wright, 19 Ga. 509.

“A stipulation allowing the evidence in a certain case to
be read ‘on the trial’ of another case applies to any trial
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of the case, whether first or second, so long as neither
party is relieved from the obligation by an affirmative ap-
plication to the court, and notwithstanding notice by one
of the parties after a first trial that the party will no
longer consider itself bound.” Herbst v. Vacuum Oil Co.,
22 N. Y. Supp. 807. See, also, Continental Ins. Co. v.
Delpeuch, 82 Pa. St. 225.

In McCarthy v. Benedict, 90 Neb. 386, this court say, in
part: “There is no doubt that, when stipulations of fact in
an action are improvidently made by mistake of the par-
ties, the court has discretion to relieve the parties from
the consequences thereof. In such case the parties should
act promptly and call the attention of the trial court to the
mistake of fact in the stipulation, and, when that mistake
is clearly found with a proper showing of diligence, the
courts generally correct such mistake.” (Italics ours.) 1In
the McCarthy case relief from the stipulation, however,
was denied.

The rule well supported by authority is that delay in
asking that relief may defeat the application. Northern
P. R. Co. v. Barlow, 20 N. Dak. 197; State v. Superior
Court, 1561 Wash, 413.

A stipulation by the parties as to the facts, so long as it
stands, is conclusive between them, and cannot be contra-
dicted by evidence tending to show the facts otherwise.
City of Chicago v. Drexel, 141 1ll. 89; Ward & Co. v. In-
dustrial Commission, 304 Ill. 576; 5 Wigmore, Evidence
(2d ed.) 605, sec. 2590; Andrews v. Olaff, 99 Conn. 530.

Parties will not be relieved from stipulations in the ab-
sence of a clear showing that the matter stipulated is un-
true, and then only if the application for such relief is
seasonably made, and good cause is shown for granting it.
25 R. C. L. 1099, sec. 6; Smith v. Smith, 90 Fla. 824; Mul-
ler v. Dows, 94 U. S. 277 ; United States v. Davison, 1 Fed.
(2d) 465; Brown v. Cohn, 88 Wis. 627; Franklin v. Na-
tional Ins. Co., 43 Mo. 491 ; Holley v. Young, 68 Me. 215;
Hutchings v. Buck, 32 Me. 277.

A motion addressed to the court for relief, sustained by
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proper proof, with due notice to opposing party, has been
recognized as proper practice. Ish wv. Crane, 18 Ohio St.
574; In re Reed, 117 Fed. 358. The opposing party must.
be given due notice of the proposed application for relief.
Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 403.

The stipulation here in question establishes the existence
of a certain fact. The truth of this fact was necessarily
disclosed by the city’s books, which were continuously in
possession of defendant and subject to its inspection. The
stipulation was solemnly made in open court and, under
the record here presented, without qualification as to its
use. A judgment was entered in the district court at the
first trial for the defendant city. On July 12, 1932, the
judgment so entered was reversed by this court, expressly
on the ground that it was stipulated that at the beginning
of the fiscal year, beginning May 1, 1929, and ending May
1, 1930, there was in the general fund unexpended from
the previous fiscal year the sum of $1,111.11, which, to-
gether with the amounts carried by the appropriation bill
for 1929-1930, was sufficient to-support the contract here
in suit. So far as disclosed by the present record, no ap-
plication was ever made by the defendant city to be re-
lieved from the terms of the formal, solemn, judicial
stipulation, the legal effect of which was so adjudicated by
this court. Though amply warned by the history of the
litigation to which it was a party, there is no evidence that
any diligence whatever was exercised in this matter by
defendant, and indeed we must conclude that the first in-
formation received by the plaintiff herein of defendant’s
intention to refuse to be bound by its solemn agreement
was when its objection to the reception in evidence of
what had been agreed to was lodged, after the case had
been called for trial a second time in the district court and
after a jury had been duly impaneled and sworn. . Even
then defendant’s challenge was limited in effect to the
competency of the stipulation as evidence, based on the
theory that it had no binding force beyond the first trial.
Such challenge as made in no manner invoked the discre-
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tion and powers of the district court on the subject of de-
fendant’s right to withdraw from the solemn and binding
judicial stipulation it had admittedly made. As disclosed
by the record quoted, the defendant’s objection was sus-
tained on the sole ground that the stipulation was not
binding on the second trial. In the light of the authorities
hereinbefore cited, our conclusion is that the trial court
thereby erred. The stipulation objected to was conclusive
on the parties, at least until they were properly relieved
therefrom. Further, we cannot consider defendant’s ob-
jection, in fact though not in form an application for re-
lief from the terms of its agreement. Obviously, if such
trial practice, under the circumstances of this case upon
the theory suggested, be countenanced, the oral statements
of counsel submitted in support of, and as part of, its ob-
jection made, in so far as they related to the facts em-
braced in the stipulation and surrounding the making
thereof, imperatively suggest the necessity of due and
proper notice to plaintiff, the assumption of the burden of
proof, and the according of reasonable opportunity to ad-
duce evidence for the consideration of the court relating
to the claims so made by the objector. True, solely due to
the fundamental error of the trial court in denying the
reception in evidence and the controlling effect of the
stipulation, the introduction of parol evidence on the sub-
ject covered by that agreement was, notwithstanding the
protests and exceptions thereto by plaintiff, introduced,
improperly considered, and formed the only basis in the
record for the order and judgment of the district court
appealed from, viz., setting aside the verdict of the jury in
favor of plaintiff and dismissing his action. Under the
circumstances mirrored in this record, parol evidence was
not admissible to contradict or qualify the formal judicial
stipulation actually made.

It follows that the order and judgment appealed from
are not sustained by, but are in contravention of, the com-
petent evidence in the record; and that upon return of the
verdict in the district court at the second trial the plaintiff
was entitled to judgment in accordance therewith.



VoL. 129] JANUARY TERM, 1935 473
State, ex rel. Good, v. National Old Line Life Ins. Co.

In view of the conclusions herein expressed, the rule of
practice announced in Netusil v. Novak, 120 Neb. 751, and
the provisions of section 20-1926, Comp. St. 1929, directing
that this court, where judgment is reversed, “shall proceed
to render such judgment as the court below should have
rendered,” ete., it is ordered that the judgment of affirm-
ance heretofore entered in this court in this cause be re-
scinded and set aside; that the order and judgment of the
district court appealed from be reversed; that the verdict
of the jury for plaintiff in the second trial, as returned and
received in the district court, be reinstated; and that judg-
ment be entered thereon for plaintiff and against the de-
fendant for the sum of $627, together with interest as pro-
vided by law, and for costs of suit.

REVERSED AND JUDGMENT ENTERED.

STATE, EX REL. PAUL F. GOOD, ATTORNEY GENERAL, APPEL-
LANT, V. NATIONAL OLD LINE LIFE INSURANCE COMPANY,
APPELLANT: M. L. DONOVAN, INTERVENER, APPELLEE.

FiLEp JuLy 12, 1935. No. 29467.

1. Constitutional Law: INSURANCE COMPANIES: INSOLVENCY:
LIQUIDATION. Where the liquidation of an insurance company
is conducted in a court of equity pursuant to law, the proceed-
ing is judicial and not executive.

9. Insurance: RECEIVERS. Where the state department of insur-
ance is appointed receiver of an insurance company for the
purpose of liquidation under section 44-204, Comp. St. 1929, it
becomes for that particular purpose an arm of the court, and,
as such, is subject to its orders rather than the governor’s.

3. TrusT FUNDS. The assets of an insurance company
in the process of liquidation are trust funds for the payment
of debts.

4, ATTORNEY FOR RECEIVER. The attorney for the receiver,

in such a case is an officer of the court, and not a subordinate
employee of the department of insurance, subject to appoint-
ment and removal by the head of the department or by the
governor, under the provisions of section 1, art. IV of the
Constitution.
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5. Appeal. The order of a trial court relative to the replacement
of an attorney for its receiver will not be disturbed, unless an
abuse of diseretion is shown.

APPEAL from the district court for Lancaster county:
ELLwooD B. CHAPPELL, JUDGE. A ffirmed.

Sterling F. Mutz and Robert S. Stauffer, for appellants.

L. R. Doyle, W. W. Wenstrand and M. L. Donovan,
contra.

Heard before Goss, C. J., Goop, EBERLY, DAY and
CARTER, JJ., and REDICK, District Judge.

Day, J.

This is a proceeding in the nature of intervention in
the receivership of the National Old Line Life Insurance
Company and the Indemnity Company of America. The
controversy arose over the discharge by the receiver of an
attorney. The trial court ordered the attorney reinstated.

M. L. Donovan represented a client who was the owner
of some “contractual notes” of the National Old Line Life
Insurance Company and had filed an action on her behalf
against the company and Rees Wilkinson, the president.
The Indemnity Company of America was another Wilkin-
son company and was closely connected with the National -
company by his management and control. In his work
for his client, Donovan discovered evidence of irregularities
in the affairs of Wilkinson and these two insurance com-
panies. This information he communicated to the insur-
ance department of the state of Nebraska. Acting largely
upon the information furnished by Donovan, the depart-
ment refused to renew the companies’ permits to operate.
The insurance department requested the attorney general
to. file suits against the companies that a receiver might
be appointed to liquidate the companies. The district
court for Lanecaster county, in these cases in which Dono-
van intervened, appointed the state department of insur-
ance as receiver. The department appointed Fred E.
" Mockett as its liquidating agent. April 18, 1934, the de-
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partment appointed Donovan attorney for the receiver,
notice of which was given in the following letter:
“Dear Mr. Donovan:

“This is to inform you that you have been appointed
attorney for Mr. Fred Mockett, special agent in charge of
the liquidation of the National Old Line Life Insurance
Company of Lincoln, Nebraska. * * * I must advise you
as I did before, that you will have to look for your fees to
such assets as you can find belonging to these two com-
panies.

“Very truly yours,
“(Signed) Lee Herdman
“Director of Insurance.”

Donovan immediately began to work for the liquidating
agent of the receiver. Thereafter, on April 26, 1934, his
appointment was revoked by. the following letter from the '
department:

“Dear Mr. Donovan:

“T regret very much that I must advise you that your ap-
pointment as attorney for the special agent in the matter
of the liguidation of the Rees Wilkinson companies has
been revoked.

“The pressure from Lincoln lawyers and Wilkinson’s
mother has been too great to withstand.

“T will be in Omaha Saturday and will endeavor to see
you.

“Respectfully yours,
“(Signed) Lee Herdman
“Director of Insurance.”

On September 18, 1934, Donovan filed his petition of in-
tervention in this case for the purpose of securing an order
from the court reinstating him as attorney for the receiver.
The court, having jurisdiction of the receivership, ordered
Donovan reinstated.

The state department of insurance was appointed re-
ceiver of these insurance companies under authority of sec-
tion 44-204, Comp. St. 1929. This provides for a judicial
receivership. Similar statutes provided for the liquidation
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of .insolvent banks and that the secretary of the depart-
ment of trade and commerce should be the sole receiver of
such banks. In State v. State Bank of Minatare, 123 Neb.
109, this court held: “Where liquidation of an insolvent
state bank is conducted in a court of equity pursuant to
law, the proceeding is judicial and not executive.” This
same rule is pertinent to the liquidation of an insurance
company under the statutes applicable.

Furthermore, subsection 4, sec. 44-204, Comp. St. 1929,
purports to give the department of trade and commerce
the power to employ such counsel as shall be deemed neces-
sary. The language of the section provides for judicial
approval of compensation and expenses. It also provides
for judicial approval of rules and regulations made by the
department for liquidating an insurance company. This
confirms us in our opinion that the legislature provided for
a judicial receivership. A

In such a case, the department of insurance becomes
for the purpose of the liquidation in a particular case an
arm of the court, and, as such, it is subject to the orders
of the court and not to the governor or the legislature. In
State v. Nebraska State Bank, 124 Neb. 449, this court
considered the nature of a judicial receivership. See, also,
State v. State Bank of Minatare, 123 Neb. 109. The prop-
erty and assets of an insurance company in the process of
liquidation, like a bank, are trust funds for the payment
of debts.

The attorney for the receiver in such a case is not a sub-
ordinate employee of the department of insurance subject
to appointment and removal by the head of the department
or by the governor, under the provisions of section 1, art.
IV of the Constitution. He was an employee of the re-
ceiver, an agency of the court. Neither the legislature nor
the governor has the right to dictate whom the court shall
appoint as its referee or assistants. In re Supreme Court
Commissioners, 100 Neb. 426. Ordinarily, a court will not
interfere with the discretion of its receiver as regards em-
ployees necessary for the purpose of the receivership,
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unless an abuse is shown. High, Receivers (4th ed.) sec.
175.

In the instant case, the receiver at the suggestion of the
governor replaced Donovan as its attorney by another.
At the time, Donovan had been performing services for
the receiver for more than a week. There is no question
that his professional ability and experience and personal
character qualified him to perform these services. No
proper reason was given for his discharge. The trial court
after a hearing ordered that he be restored as attorney for
the receiver. Upon the court devolves the final responsi-
bility for the conduct of the receivership. The order of
the trial court relative to the replacement of an attorney
for its receiver will not be disturbed, unless an abuse of
discretion is shown. Adler v. Seaman, 266 Fed. 828. No
such abuse of discretion is revealed by the record in this
case. The important consideration is the efficient manage-
ment of the liquidation of the assets of the company for
the benefit of all the creditors. Other considerations men-
tioned in the argument and reflected by the record are not
worthy of notice by a court of equity.

AFFIRMED.

HERBERT V. DORLAND, TRUSTEE, APPELLEE, V. CITY OF HUM-
BOLDT, APPELLANT.

Fruep JuLy 12, 1935. No. 29547.

1. Limitation of Actions. When a taxpayer has voluntarily paid
special assessments in an improvement district, and seeks to
recover them from the city on the ground that they are illegal,
the statute of limitations begins to run from the time of the
payment of such special assessments.

2. Taxation. When a voluntary payment of special assessments is
spoken of, the word “voluntary” is not used in its ordinary sense,
for many such payments are held to be voluntary which are
made unwillingly.

3. Constitutional Law. The legislature cannot remove a bar or
limitation which has already become complete.
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4. Limitation of Actions. When defendants voluntarily paid special
assessments, not knowing they were illegal, it is too late to
recover them in an action brought more than four years after
such payments.

APPEAL from the district court for Richardson county:
JOHN B. RAPER, JUDGE. Reversed and dismissed.

J. J. Brown and Perry, Van Pelt & Marti, for appellant.
F. A. Hebenstreit and John E. Leyda, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ.

PAINE, J.

This is an action at law against the city of Humboldt,
by a trustee acting for many taxpayers, to recover assess-
ments paid by them which were held to have been illegal
and void. The trial court directed a verdict in favor of
plaintiff on more than 20 of the causes of action, and dis-
missed other causes of action. The city of Humboldt has
appealed.

In this case an amended petition of 21 pages was filed,
setting out 30 separate causes of action. Exhibit A, at-
tached to this amended petition, is an assignment to Her-
bert V. Dorland, trustee, by 30 owners of property in im-
provement district No. 2 of the city of Humboldt. The
evidence discloses that in 1928 the city of Humboldt
formed said improvement district for the purpose of
graveling, curbing, and guttering Central avenue and por-
tions of two other streets in the city of Humboldt. On
December 22, 1928, the city council, sitting as a board of
equalization, levied special assessments against the prop-
erty therein. An appeal was taken from the action of the
city council to the district court for Richardson county,
which held the action of the city council, in levying such
special assessments against the property involved, for the
purpose of paying for such street improvements, to be
legal and valid. Appeal was taken to this court, and the
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judgment of the trial court was reversed and the cause re-
manded in an opinion released July 9, 1930, entitled Garver
v. City of Humboldt, 120 Neb. 132, for the reason that,
under the law in question, being section 17-432, Comp. St.
1929, it provided: “Third. The council or board of
trustees shall have power by a three-fourths (3-4) vote of
all members of such council or board of trustees to enact
an ordinance creating a paving, graveling, or other im-
provement district, and to order such work to be done
without petition upon any main thoroughfare that connects
with or forms a part of the state highway system.” This
court held that the authority of a city to perform such acts
is strictly construed, and will not be extended beyond the
plain import of the language of the charter, and that as
Central avenue, Sixth street, or Nemaha street, portions
of each of which streets were included in said improvement
district No. 2, neither connected with nor formed a part of
state highway No. 4, which ran a quarter of a mile north
of the north boundary line of the city of Humboldt, the
city council did not have the power to improve these streets
under that law. This decision of our court, therefore, held
the entire proceedings in reference to improvement district
No. 2 were wholly void, and canceled all assessments
against the property, holding that such assessments were
wrongfully levied and could not be collected.

In the case at bar, the trial court, upon motion, dis-
missed all the causes of action which were based upon pay-
ments of taxes made after the opinion was rendered in the
case of Garver v. City of Humboldt, supra.

In each of the 30 separate causes of action it is alleged
that these taxes were paid on an illegal assessment against
the property involved, and the amounts were paid under a
mistake of law and fact to the city of Humboldt, and that
claims were filed against the city council in the full sum of
$4,537.01; that payment thereof was refused on July 16,
1934, and the plaintiff, as trustee, asks a judgment against
the city of Humboldt in the amount due.

The defendant filed a demurrer to the amended petition,
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which was argued and overruled. Thereupon, answer was
filed, admitting that the assessments were levied against
the property that was benefited.

The defendant contends that the plaintiff was without
authority to bring this action; that in so far as said sec-
tion was amended by the 1933 Session Laws (Laws 1933,
ch. 136) it was illegal and void, in so far as it attempted
to grant retroactive rights to the plaintiff to take property
of the defendant city without due process .of law. It is
further insisted by the defendant that, at the time of the
levy of the assessment for these iImprovement district
taxes, the statutes of Nebraska prescribe a procedure for
the payment of taxes under protest, and for an appeal
therefrom, or filing suits for the recovery thereof, and that
plaintiff and his assignors failed to avail themselves of
the plain, statutory remedy of paying such taxes under
protest, and are thereby barred, estopped, and precluded
from maintaining this action.

We find that this action was instituted on July 7, 1934,
and that in each of the 30 causes of action there is set out
the number of the tax receipt, the amount paid, and also
the date when such taxes were paid, and that all of the
tax receipts which are involved in the causes of action ap-
pealed in the case at bar had been issued more than four
years prior to the filing of the petition.

We find in the case at bar no evidence to the effect that
any of these taxes were paid involuntarily. Section 77-
1923, Comp. St. 1929, provides that if any person claims
his taxes are invalid he may pay the taxes under protest
and the county treasurer, or other proper authority, shall
give a receipt showing that fact, and further provides that
within 30 days after the payment of the taxes such person
shall file a statement in writing, duly verified, with the
county board, setting forth the amount of the tax paid
under protest, and the grounds of the protest, and shall
attach the receipt thereto, and the county board at its first
meeting thereafter shall inquire into the matter and if the
property was not liable for taxation, or has been twice
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assessed, an order shall issue to the county treasurer to
refund the taxes. If the county board find the grounds of
the protest not true, they shall issue an order to the county
treasurer to dispose of the money the same as if the taxes
had not been paid under protest.

Appeals can be taken from the action of the county
board in the allowance or disallowance of such claim, in
which case the county treasurer shall retain the taxes until
the appeal is finally determined, and if the decision of the
county board is reversed a new order shall be issued to the
county treasurer by the county board, conforming to the
decree of court, in which case the county treasurer shall
refund such taxes and write opposite such taxes in the tax
list the words, “Erroneously taxed—refunded.”

It is clearly the purpose of the legislature, in making
this law, to provide a method by which a taxpayer may
pay a tax which he considers illegal under protest, and
that such payment shall be earmarked and retained until
the final determination of the courts as to legality, and if
the tax is found to be illegal, then the identical sum so paid
by the taxpayer is returned to such taxpayer. But the evi-
dence shows that not one of these payments was made
under protest.

In determining whether this action is barred by the
statute of limitations, we find the case of Monteith v. Alpha
High School District, 125 Neb. 665, closely in point. In
that case the Alpha High School District was organized
under a provision of our statute which required that the
rural high school distriet should hold its annual school
meeting on the first Monday of June, but in the year in
which the levy was made the annual meeting was held on
the second Monday of June, and was therefore void. The
fourth paragraph of the syllabus in the case held: “As
between a taxpayer and a school district or county, from
which a recovery is sought, the statute of limitations be-
gins to run from the time of the payment of the tax, and
it is not postponed until the illegality of the tax has been
judicially decided.”
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Again, in the Monteith case cited above it is said: “The
law is settled in this state that where a person assessed,
voluntarily and without compulsion, pays taxes, they can-
not be recovered back in an action at law unless there is
some constitutional or statutory provision expressly or
impliedly giving the taxpayer such right.” The Monteith
case also holds: “We are obliged: to hold, therefore, that
when plaintiff failed to demand repayment within 30 days
from the date of payment of the taxes claimed to be void,
in accordance with section 77-1923, Comp. St. 1929, he was
forever barred.” ' :

The decisions are uniform in holding that the statute of
limitations commences to run upon the payment of the
taxes, and the fact that this court did not determine the
illegality of the tax for some years thereafter does not
change the rule. Welton v. Merrick County, 16 Neb. 83.
Therefore, when the assignors of the plaintiff in this case
failed to pay the taxes under protest and to demand repay-
ment within 30 days from the date of the payment of the
taxes claimed to be void, their recovery thereof was for-
ever barred, so far as the remedy provided in section 77-
1923, Comp. St. 1929.

“Voluntary payments. That a tax or assessment volun-
tarily paid cannot be recovered back, the authorities gener-
ally agree. And it is immaterial in such a case that the
tax or assessment has been illegally laid, or even that the
law under which it was laid was unconstitutional. The
principle is an ancient one in the common law, and is of
general application. Every man is supposed to know the
law, and if he voluntarily makes a payment which the law
would not compel him to make, he cannot afterwards as-
sign his ignorance of the law as a reason why the state
should furnish him with legal remedies to recover it back.”
2 Cooley, Taxation (3d ed.) 1495.

«“Mistake of fact can scarcely exist in such a case except
in connection with negligence; as the illegalities which
render such a demand a nullity must appear from the
records, and the taxpayer is just as much bound to inform
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himself what the records show, or do not show, as are the
public authorities.” 2 Cooley, Taxation (3d ed.) 1498.

“When a voluntary payment is spoken of, the qualifying
word is not used in its ordinary sense, and many payments
are held to be voluntary which are made unwillingly and
only as a choice of evils or of risks.” 2 Cooley, Taxation
(3d ed.) 1501,

The plaintiffs, however, insist that their cause of action
is not barred by the statute of limitations, because, while
they did not protect their payments under the general law
as found in said section 77-1923, they are now seeking to
recover their special taxes under a new amendment, found
in chapter 30, Laws 1933, which amended section 17-567,
Comp. St. 1929, by adding a section providing generally
that, when any such city or village has levied special as-
sessments for the cost of any public improvement, which
assessments have been finally held by the courts to be in-
valid and unenforceable, and if the defects rendering such
assessment invalid are of such character that they cannot
be remedied by reassessment, and if said special assess-
ments have been paid under mistake of law or fact prior
to such final holding, the mayor and council shall appro-
priate an additional amount annually, sufficient to refund
and repay over a period of consecutive years such special
assessments erroneously paid, without interest; provided
further, that nothing herein contained shall authorize an
additional annual levy for the purpose aforesaid beyond
three mills on the dollar of actual valuation of all the tax-
able property within the corporate limits of such city or
village in any one year; but said additional levy shall be
continued only for as many years as may be necessary to
raise the total amount required for such purpose.

Plaintiff argues that this amendment is supplemental
to the general tax laws, and, while admitting the statute
of limitations commences to run from the time of the pay-
ment of the money under the general tax laws, that in the
amendment in said chapter 30, Laws 1933, the time does
not commence to run until a court of final resort holds that
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such assessment is invalid, and, therefore, claims the
statute did not commence to run until the mandate was
filed in the district court on August 20, 1930. With this
statement we do not agree. The plaintiff attempts to re-
cover upon this 1983 amendment on the theory that it at-
tempts to grant a retroactive remedy. All of the payments
of taxes set out in the causes of action appealed in the
case at bar had been made prior to the date when this
amendment, as found in said.chapter 30, went into effect,
and each of said payments was barred by the 30-day
statute of limitations on taxes, and each of the causes of
action appealed was also barred by the four-year statute of
limitations at the time the suit was filed.

In the early case of Horbach v. Miller, 4 Neb. 31, it was
held, in quoting from an earlier case of Bigelow v. Bemis,
2 Allen (Mass.) 496, that it is competent for the legisla-
ture to change statutes prescribing limitations to actions,
but that the legislature cannot remove a bar or limitation
which has already become complete, and it has been held
in other cases that a curative act which attempts to take
away property rights already vested is void. To hold with
the plaintiff’s contention that the legislature can set aside
the bar of the statute of limitations and permit the re-
covery of illegal taxes, it would mean that the legislature
has opened the door and will permit the recovery of other
taxes paid years before.

In Gould v. Board of County Commissioners, 76 Minn.
379, it was said: “If a party could recover back from the
public whenever there was some illegal or irregular action
on the part of public officers in the assessment or levy of
the tax, merely because he was ignorant of such illegality
or irregularity at the time he paid the tax, the public
finances would be thrown into chaos, and frequently munic-
ipalities would be reduced to utter bankruptey. Munici-
palities do not guarantee the taxpayers correct action on
part of their officers.”

Commissioners v. Rosche Bros., 50 Ohio St. 103, is in
point so far as the amendment seeks to cover past trans-
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actions. In this case raw materials were listed for taxa-
tion, on a blank form provided by the county auditor, by
Rosche Brothers, tanners in Cincinnati, and the tanners
paid the taxes levied thereon. It was later held that this
raw material was not taxable. Claims were filed for the
refund of the taxes, and refund refused. Some years
thereafter an act was passed by the legislature of Ohio
providing that taxes so paid, which should not have been
listed, shall be held to have been paid involuntarily. The
court of Ohio, in discussing whether the statute was retro-
active, examined a great many cases, and held: “Therefore
when the defendants in error voluntarily, though erro-
neously, listed their property, and voluntarily paid the
taxes assessed upon it, neither by statute nor by any prin-
ciple of the common law * * * was an obligation imposed
upon the county of Hamilton to refund the money received.
* * * The obstacle in the way of the defendants in error
was not inadequate methods of procedure, but the absence
of a law vesting in them a right of recovery. This want
the statute under consideration attempted to supply. * * *
Counsel contend that the statute is in furtherance of nat-
ural justice, and that the clause of the Constitution under
consideration does not prohibit retroactive laws of that
character. * * * To uphold a statute on this ground, where
it seeks to create a liability upon a past transaction, where
none existed when it occurred, if it can be done at all, the
natural justice of the object sought to be accomplished
should be indisputable. * * * The money that they now
seek to recover from the county was voluntarily paid to
the treasurer who was bound to receive it.”

To summarize the case at bar, the city of Humboldt
made an improvement district which it did not have the
right to do under the law; the improvements were all put
in, and greatly benefited the property abutting thereon. A
portion of these special assessments was voluntarily paid
before this court ruled that they were illegal. It may be
said that these taxpayers, on moral grounds, might be en-
titled to have these taxes illegally assessed paid back to
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them. But their money was not earmarked and held by
the county treasurer, as it would have been if they had
taken the precaution to have paid under protest, as the
law provides, and it can only be paid back, as the plaintiff
demands, by requiring all of the taxpayers of the city to
pay in taxes for the benefit of the property owners in this
improvement district to refund a part of the costs of
worthwhile improvements installed alongside their prop-
erty. It is our opinion that this action was barred by the
statute of limitations at the time the petition was filed, and,
therefore, the judgment of the trial court is reversed, and
the action is dismissed at the costs of plaintiff.
REVERSED AND DISMISSED.

STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V.
WESTERN STATE BANK, APPELLANT: DEPARTMENT OF
TRADE AND COMMERCE, INTERVENER, APPELLEE.

FiLep Jury 12, 1935. No. 29438.

1. Subrogation. The right of subrogation cannot be enforced in
proceedings to which those whose equities are affected are not
parties.

2. Banks and Banking. A personal liability existing against the
depositors of an insolvent bank cannot be enforced by action
against the receiver of the bank.

Where payments of money are made through a mis-

take of law by the officer in charge of the depositors’ final settle-

ment fund to the individual depositors of an insolvent state
bank, the said officer cannot maintain an action against the
receiver of the bank to recover it back.

APPEAL from the district court for Saline county:
ROBERT M. PROUDFIT, JUDGE. Reversed and dismissed.

F. C. Radke and Clarence G. Miles, for appellant.

William H. Wright, Attorney General, and Edwin Vail,
contra.

Heard before RoSE, Goop, EBERLY, DAY, PAINE and 4
CARTER, JJ., and BLACKLEDGE, District Judge.
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State, ex rel. Spillman, v. Western State Bank

CARTER, J.

This is an appeal from the judgment of the district
court for Saline county granting the department of trade
and commerce of Nebraska, intervener, full payment of a
claim for $1,321.90 from the assets of the insolvent
Western State Bank of Western, Nebraska. The claim in
question represents funds paid to certain creditors of the
depositors’ final settlement fund in May, 1930, who be-
came creditors of the fund by reason of their being de-
positors in the Western State Bank at the time the bank
closed. The receiver of the Western State Bank brings
the case to this court for review.

At the special session of the legislature in 1980, an act
was passed by which the legislature purported to transfer
certain funds belonging to the depositors’ guaranty fund
to a new fund designated as the depositors’ final settlement
fund. Laws 1930, ch. 6, sec. 1, subds. (b) and (¢). Under
the law, as interpreted by the then secretary of the depart-
ment of trade and commerce, the aggregate amount pay-
able to the depositors of the Western State Bank amounted
to $1,321.90, an amount equivalent to 2 per cent. of the
total deposits of the bank. The secretary of the depart-
ment of trade and commerce thereupon distributed said
sum of $1,321.90 to the depositors of the Western State
Bank by causing individual checks to be sent directly to
each depositor. Subsequent to the distribution of the
fund, it was determined by this court that the funds in
question were bound by prior liens and were not trans-
ferred from the depositors’ guaranty fund to the deposi-
tors’ final settlement fund by virtue of the 1930 act of
the legislature hereinbefore mentioned. Bliss v. Bryan,
123 Neb. 461. It appears, therefore, that the funds were
wrongfully paid out by the secretary of the department of
trade and commerce under an erroneous interpretation of
the law and that the depositors of the Western State Bank
received the sum of $1,321.90 from funds on which they
had no claim and which in fact belonged to others. This
claim was filed by the department of trade and commerce
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to recover back from the receiver of the Western State
Bank the sums so paid to the depositors of that bank under
the mistake of law heretofore mentioned.

It will be noted that the receiver alone was made a party
defendant. The depositors who actually received the funds
in question are not parties to the litigation. The primary
liability, if there be any liability at all, rests upon the
parties wrongfully receiving the fund. The receiver of
the bank is an officer of the court and not a general agent
of the depositors in the sense that he may be called upon
to defend against their personal obligations. In Flynn v.
Furth, 25 Wash. 105, an action was brought against the
receiver of a partnership to recover a liability against the
individual partners. The receiver, being sued alone, de-
murred. The court said: “The receiver alone is sued in
this action; the members of the partnership are not made
parties. The suit is based upon an alleged personal lia-
bility of said firm. The members of the firm are certainly
not bound by this proceeding. Neither is this suit a bar to
another action directly against the members of the part-
nership. The receiver is the holder of the property and
effects of the partnership pending the determination of the
action in which he was appointed, and subject to the di-
rection of the court. But he is not called upon to defend
suits which can only be determined when the partners who
are primarily liable are brought into court. Even if the
receiver should be deemed a proper party, the demurrer
should have been sustained on the ground of defect of par-
ties defendant; for under no principle do we conceive that
the matters involved could be finally determined without
the joinder of the partners upon whose liability, if any
exists, a judgment must be finally entered.” We are con-
vinced that a suit cannot be maintained by a third party
against the receiver of an insolvent bank to collect obli-
gations due him by the depositors of the bank. When we
consider the fact that the depositors are not parties to the
suit, the effect of the suit is to obtain a judgment against
the individual depositors and a garnishment of any funds
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belonging to them in the hands of the receiver without
making them parties and without notice of any kind.

The fact that the payment by the receiver of the amount
claimed to be due would operate equitably upon the bank’s
depositors and indirectly pay the alleged liability of each
cannot change the rule. The funds in question never came
into the hands of the receiver. They never augmented the
assets of the insolvent bank. The suit at bar is just as
foreign to the interests of the receiver as if the persons
receiving the funds had not been depositors of the Western
State Bank. There can be no theory of subrogation in-
voked because the persons to whose rights the intervener
desires to be subrogated are not parties to the suit. The
payment of the amount to the depositors of the bank being
by mistake, the action of the department of trade and com-
merce, if any there be, must be directed against those re-
ceiving the funds. The payment of these funds by an in-
dependent agency in no way connected with the receiver-
ship could not lessen the claim of any depositor receiving
it to his proportionate share in the assets in the bank.

The depositors who received the amounts constituting
the fund may have a defense thereto. The judgment en-
tered between the department of trade and commerce and
the receiver of the Western State Bank would not be con-
clusive upon the depositors of the Western State Bank in
a suit against the receiver thereof, or the sureties on his
bond, to account for assets of the trust paid out in compli-
ance with the judgment. There is no rule of equity that
would require the receiver to assume the burdens of such
a dilemma.
~ We conclude therefore that the trial court was in error
in allowing the claim in question as a claim to be paid in
full from the assets of the Western State Bank. For the
reasons herein set out, the judgment of the trial court is
reversed and the petition in intervention is dismissed.

REVERSED AND DISMISSED.
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Lewis v. McAdams

CARROLL LEWIS, ADMINISTRATOR, APPELLEE, V. CHARLES
FORREST MCADAMS, APPELLANT.”

FiLep JUuLy 12, 1935, No. 29409.

Homestead. Where a husband by will gives his wife a fee simple
title to real estate, occupied by both during his lifetime as a
homestead and at his death occupied by his surviving wife as a
homestead, at her death her heir takes a homestead interest in
such real estate exempt from debts of either the husband or
the wife, which are not liens thereon, as provided by section
40-101, Comp. St. 1929.

APPEAL from the district court for Nemaha county:
JouN B. RAPER, JUDGE. Reversed, with directions.

William Niklaus and John E. Mockett, for appellant.
.William G. Rutledge, contra.

Heard before Goss, C. J., Goop, DAY, PAINE and CARTER,
JJ., and MEssMORE and RYAN, District Judges.

MESSMORE, District Judge.

This is an appeal from the district court for Nemaha
county, wherein that court found as a matter of law that
certain real property was not exempt as a homestead from
sale by the administrator for the payments of debts of the
deceased and costs of administration and ordered the real
estate sold.

The pertinent facts, briefly stated, are as follows: The
administrator of the estate of Florence N. McAdams made
application to the district court for Nemaha county for
the sale of certain real estate belonging to said estate, in-
cluding lots 8 and 9, block 143, original town of Peru, for
the purpose of paying debts of said estate and costs of ad-
ministration; that Charles Forrest McAdams, appellant
herein, an adult son of deceased, claimed a homestead in-
terest in said described lots; that the real estate in ques-
tion was formerly owned by Otis F. McAdams, father of
appellant, and occupied by him and the said Florence N.
McAdams, his wife, until his death; that the title to said
real estate descended by devise under the will of the said

*Opinion vacated. See 130 Neb. ——.
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Otis F. McAdams to the said Florence N. McAdams, who
continued to occupy the same as a homestead until her
death.

The record discloses that the total indebtedness was
about $4,000, consisting of claims allowed in the county
court, claims filed but unadjusted, and for costs of ad-
ministration, and that the personal assets of the estate in
the sum of $110 had been reduced to possession by the
administrator.

Appellant contends that the cases of Judson v. Creigh-
ton, 88 Neb. 37, and In re Estate of Freling, 119 Neb. 605,
are decisive of this case.

In Judson v. Creighton, supra, this court held: “Where
a homestead is selected during the lifetime of both husband
and wife, and after the death of one the survivor resides
upon the premises during his or her life, the real estate is
not subject to sale for the satisfaction of the debts of
either, which are not a lien thereon, nor to pay the costs
of administering the estate of such survivor; but, if the
title holding spouse dies intestate, the title descends to his
or her heirs, whether direct or collateral, exempt from
such debts.”

This case interprets section 3272, Comp. St. 1901, which
reads as follows: “If the homestead was selected from the
separate property of either husband or wife it vests, on
the death of the person from whose property it was se-
lected, in the survivor for life and afterwards in his or
her heirs forever, subject to the power of the decedent to
dispose of the same except the life estate of the survivor
by will. In either case it is not subject to the payment of
any debt or liability contracted by or existing against the
husband and wife or either of them previous to or at the
time of the death of such husband or wife, except such as
exists or has been created under the provisions of this
chapter.” .

The only distinction between that section of the 1901
statute, just quoted, and section 40-117, Comp. St. 1929,
relating to the same subject-matter is that, where the
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section of the 1901 statute read ‘“in his or her heirs for-
ever,” the latter section uses the words “in decedent’s heirs
forever.”

Section 40-117, Comp. St. 1929, provides further: “That
in case the surviving spouse wilfully fails to provide a suit-
able home and maintenance for the minor children of the
deceased during their minority or elects to partition the
homestead premises, the homestead right of the survivor
shall then terminate and the homestead premises shall then
descend as other real property of which the deceased died
seized.” This provision of the statute applies to the use
of the homestead as a protection for the minor children,
or in the event of an election to partition the homestead,
and consequently does not apply in the instant case.

In In re Estate of Freling, supra, an interpretation was
made of section 2832, Comp. St. 1922, which is identical
with section 40-117, Comp. St. 1929. In this case the case
of Judson v. Creighton, supra, is cited with approval.
Lizzie Freling inherited an undivided one-half interest in
a lot in an addition to the city of Omaha of the value of
$1,700 from her husband, and later died, devising her in-
terest in said lot by will to an adopted son. At her death
she owed certain debts, funeral expenses, etc., and it was
sought to have the property sold to satisfy such debts.
This court held that the undivided fee simple interest in
said lot owned by her at the date of her death was exempt
from sale by the executor or by a creditor of the estate to
satisfy the expenses of funeral and burial of the deceased.

In Brichacek v. Brichacek, 75 Neb. 417, this court held,
citing the provisions of the statute then in force: “A home-
stead, which was the separate property of the wife, at her
death, vests in her surviving husband for life, and the wife
has no power to limit or dispose of the life estate of the
survivor by will” This holding sustains the proposition,
not directly but surely in point, that by virtue of the exist-
ing law relative to homesteads and the right of Florence
N. McAdams as the surviving spouse to the homestead
interest, Otis F. McAdams, giving his wife the fee simple
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title to the premises in question by will, did not have the
power to dispose of his wife’s estate in the property by
such will and therefore could not divest her of her statu-
tory homestead right. In other words, Otis F. McAdams
could not repeal the provisions of the statute by his will.
Should he have left the real estate in question to some
other person or persons by his will than his wife, it could
not be said that she did not have the right to hold said real
estate as a homestead. Therefore, from this reasoning,
the fact that she received the real estate by the will of her
husband is no different than had he made no will as far
as the homestead is concerned. In re Estate of Guthrie,
183 Ia. 851.

Appellee contends that the value of said lots 8 and 9,
block 143, original town of Peru, is $3,000. Under section
40-101, Comp. St. 1929, defining the homestead and exemp-
tions, we believe appellant is entitled to an exemption not
exceeding $2,000 in value as a homestead interest in said
lots.

The decree of the district court should be and is re-
versed and the cause remanded, with instructions to enter
a decree preserving to appellant, Charles Forrest Mec-
Adams, his homestead interest in said lots not exceeding
in value the sum of $2,000.

REVERSED,

B. ¥. GENTRY, TRUSTEE, APPELLEE, V. HARLAN BURGE ET
AL., APPELLANTS.

FiLep JurLy 12, 1935. No. 29005.

1. Evidence: ADMISSIONS. Admissions or statements of a party
with reference to the acquisition and disposition of his real and
personal property made before a referee in bankruptcy are
admissible against him in an action in the district court when
the good faith of such acquisition and disposition is in issue.

2. Fraudulent Conveyances: CONVEYANCE AMONG RELATIVES: BURr-
DEN OF PROOF. In an action to set aside transfers of property
where it is claimed that such transfers were made to members
of one’s own family for the purpose of defrauding creditors, the
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burden is on the transferees to show that such transfers were
not fraudulent.

3. Bvidence: ADMISSIONS. The general rule of law is that the

admissions of a party are admissible in evidence against him,

but will not affect others unless a joint interest or privity of
design between them is shown to exist.

: If, as the evidence shows in this case, there
is and was a joint interest and also a privity of design in dis-
position and acquisition of property to place such property be-
yond the reach of creditors, then the admissions of one of the
rarties kefoie a referee in Lankrurtey are admissible as against
the other parties.

5. Appeal: TRIAL DE Novo. “While the law requires this court,
in determining an appeal in an equity action involving questions
of fact, to reach an independent conclusion without reference to
the findings of the district court, this court will, in determining
the weight of the evidence, where there is an irreconcilable con-
flict therein on a material issue, consider the fact that the trial

- court observed the witnesses and their manner of testifying.”
Johmson v. Erickson, 110 Neb. 511.

APPEAL from the district court for Scotts Bluff county:
EDWARD F. CARTER, JUDGE. Affirmed as modified.

Olsen & Olsen, for appellants.
Williaom H. H eiss, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ., and YEAGER, District Judge.

YEAGER, District Judge.

This is an action brought by B. F. Gentry, who is trustee
in the matter of Harlan Burge, bankrupt, against Harlan
Burge, the bankrupt, Gertrude Burge, his wife, Cleo
Burge, his son, Gladys Burge, his son’s wife, and Burge
Cash Grocery and Produce Company, a corporation, the
object and purpose of which is to set aside transfers of
real estate and other property by Harlan Burge to his
wife, his son, and the defendant corporation, claimed to
have been made in fraud of creditors of the said Harlan
Burge.

After a lengthy trial and the introduction of much evi-
dence, the court found in favor of the plaintiff in the fol-
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lowing particulars: That lot 2, block 6, original town of
Gering; an undivided interest (apparently an undivided
one-third interest) in lot 3, block 6, original town of
Gering; all of lots 10, 11 and 12, block 4, original town of
Gering; and an undivided one-third interest in a part of
the northwest quarter of section 2, township 21 north,
range 55 west of the 6th P. M., which lands are, in the
decree, described particularly by metes and bounds, was
the property, in fact, of Harlan Burge, and that Gertrude
Burge held the title to the same only as trustee for the
said Harlan Burge;

That the plaintiff recover from Gertrude Burge the sum
of $1,450, with interest at 7 per cent. per annum from
March 23, 1922, this being the proceeds of a note which
she had collected and which the court found was in fact
the property of Harlan Burge, but which was taken in the
name of Gertrude Burge for the purpose of defrauding
creditors, and which is referred to as the Matthews note;

That Gertrude Burge deliver to the plaintiff 59 shares
of stock in the Burge Cash Grocery and Produce Company,
or in lieu thereof that she pay the value of such stock as
of February 17, 1925, with interest at 7 per cent. per an-
num from February 17, 1925, for the reason that she was
not the true owner, but only trustee for Harlan Burge;

That the plaintiff have and recover from Cleo Burge and
Gladys Burge, his wife, a one-half interest in the Burge
Cash Grocery and Produce Company, “end such property
as may have been placed of record in their names since the
commencement of this action.”

The creditor’s claim which is the basis of this action
was that of one Arthur P. Bressler on account of a defi-
ciency judgment rendered on October 10, 1929, for $5,025.-
62, with interest at 10 per cent. per annum from the date
of the rendition of judgment. This claim is not disputed
by the defendants.

From the decree, the substantial particulars of which
have been set out, the defendants have appealed and are
seeking a reversal on all points of the decision.
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The appellants rely for a reversal on five separate as-
signments of error. The second, third and fifth must
stand or fall with the first and fourth.

On the hearing before the referee in bankruptcy, the
defendant Harlan Burge testified at length with reference
to business transactions covering a long period of years,
and particularly with reference to the properties and busi-
ness transactions concerning which proper and exhaustive
inquiry was made on the trial of the issues in this case.
As the first step in the introduction of evidence in this
case, the plaintiff offered in evidence exhibit 1, being a
transcript of the evidence given by Harlan Burge before
the referee in bankruptey. The defendants objected to the
introduction of the exhibit on the ground that it was in-
competent, irrelevant and immaterial. No separate ob-
jection was made by the defendants. The objection was
overruled. No other objection was made to parts or por-
tions of the exhibit. The offer, the objection and the rul-
ing appear on page 6 of the bill of exceptions. An ex-
amination of the testimony contained in the exhibit is re-
plete with statements which were in the nature of admis-
sions against interest which were pertinent to this inquiry
and therefore admissible without question as to the de-
fendant Harlan Burge.

It is a well-settled rule that admissions of a party
against interest made in court or out of court, with refer-
ence to and pertinent to the issues being tried, are ad-
missible in evidence against such party. German Nat.
Bank v. Leonard, 40 Neb. 676; Lowe v. Vaughan, 48 Neb.
651 ; Carlson & Hanson v. Holm, 2 Neb. (Unof.) 38; Young
v. Kinney, 79 Neb. 421. There are many other authorities
to the same effect. There was no error, therefore, in the
admission of exhibit 1 as against the defendant Harlan
Burge.

We then must inquire as to whether or not the admis-
sion of the exhibit was proper as against the other defend-
ants. It is undisputed that Gertrude Burge was the wife
of Harlan Burge, Cleo Burge his son, and Gladys Burge
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his daughter-in-law. If the theory of the plaintiff has been
sustained, or, more properly, if the theory of the plaintiff
has not been overcome by the evidence of the defendants,
the other defendants became the objects of the hounty of
Harlan Burge in a manner fraudulently prejudicial to the
plaintift.

To outline the various transactions involved in this case
would drag this opinion out almost interminably and would
serve no good purpose. The evidence, however, in brief,
discloses a large number of transactions in many places
over a long period of years. It has been the purpose of
the plaintiff to establish that the original source of the
funds which went into the properties described in the de-
cree was Harlan Burge, and along the line, when he saw
insolvency facing him, he made transfers to his wife and
son without consideration, so that when the “crash” came
and creditors sought to make recovery his property would
be out of reach. It therefore became necessary to examine
into all of the transactions.

The law is well settled in this state that, in an action to
set aside transfers of property where it is claimed that
such transfers were made to members of one’s own family
for the purpose of defrauding creditors, the burden is on
the transferees to show that such transfers were not
fraudulent. Christensen v. Smith, 123 Neb. 388; Buckner
v. McHugh, 123 Neb. 396; Clermont Cravat Co.v. Eckhard,
122 Neb. 416; Heffley v. Hunger, 54 Neb. 776; Bartlett v.
Cheesbrough, 23 Neb. 767.

In the light of the record in this case, it is clearly
shown that, with regard to all of the transactions which
were involved, there existed both a joint interest and a
privity of design as between Harlan Burge and the other
defendants. In this light we must then conclude that this
evidence taken before the referee in bankruptcy, being in
the nature of admissions against interest by the grantor
and transferor to the grantees and transferees, was admis-
sible as against all defendants.

The general rule is that the admissions of a party are
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admissible in evidence against him, but will not affect
others unless a joint interest or privity of design between
them is shown to exist. Dawson v. Hall, 2 Mich. 390;
Cunningham v. Fuller, 35 Neb. 5&. These authorities con-
tain the rule of law which we think should apply to this
situation. This conclusion disposes of error number one.

Under the fourth assignment of error it is contended
that the judgment is contrary to the evidence. The evi-
dence on the important point in controversy is irreconcil-
able and very conflicting. The conflict, however, in the
main has not been as to witnesses produced by plaintiff as
against witnesses by the defendants. The great conflict is
furnished by the testimony of the defendant Harlan Burge,
given before the referee in bankruptcy and the testimony
of the same defendant and the other defendants given
orally in this case. The trial judge had before him all the
evidence and all the witnesses and had the opportunity to
make observations and draw conclusions denied of neces-
sity and of course to this court. In that light he had to
weigh all the evidence and decide in accordance with what
appeared to carry the greater weight, or, as in this case,
to decide in favor of plaintiff unless it appeared that the
evidence preponderated in favor of the defendants. We
cannot, from an examination of the record, say that he
erred. This is a trial de novo in this court, and “While the
law requires this court, in determining an appeal in an
equity action involving questions of fact, to reach an inde-
pendent conclusion without reference to the findings of the
district court, this court will, in determining the weight of
evidence, where there is an irreconcilable conflict therein
on a material issue, consider the fact that the trial court
observed the witnesses and their manner of testifying.”
Johnson v. Erickson, 110 Neb. 511. See Yardum v. Evans,
120 Neb. 699. An examination of the record, therefore,
leads to the conclusion that, except as to some minor as-
pects, the decree is right and should be affirmed. In that
portion of the decree where it recites “an undivided in-
terest in lot 3, block 6, original town of Gering,” the
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wording should be corrected to read “an undivided one-
third interest in lot 3, block 6, original town of Gering.”
The language, “and such property as may have been
placed of record in their names since the commencement
of this action,” appearing in paragraph “D” of the decree,
should be eliminated and deleted, since it is apparent that
this language would attach the decree to any property
procured by the named parties coming from any source
and it has no direct application to any particular property
or the proceeds from any property involved in this litiga-
tion.

It is therefore the opinion of this court and it is ordered
that the decree be amended and corrected as indicated
herein and that as amended and corrected the decision of
the district court be and is

AFFIRMED AS MODIFIED.

J. H. DRURY, APPELLEE, V. SAMUEL F. HICKINBOTHAM:
FrANCIS LELAND HICKINBOTHAM ET AL., APPELLANTS.

FiLep JuLy 19, 1935. No. 29325.

1. Wills: DEVISE: ENCUMBRANCE. A condition contained in a
will that the life estate in the devised property shall not be
mortgaged or encumbered by the beneficiary is valid and en-
forceable.

TIME OF VESTING. Whenever it is possible,
a future interest in real estate will be construed as vested, and
hence alienable and devisable by the remainderman.
REMAINDERS: TIME OF VESTING. Where there is a
person in being capable of taking the remainder at the termi-
nation of a life estate, the remainder is vested in interest
although it must wait the termination of the life estate before
it can vest in possession.
“Tt is the present capacity of taking effect
in possessmn, if the possession were to become vacant, not the
certainty that it ever will become vacant while the remainder
continues, which distinguishes a vested from a contingent re-
mainder.” Schuyler v. Hanna, 31 Neb. 307.

: Where in a will a devise of real estate is




500 NEBRASKA REPORTS [VoL. 129
' Drury v. Hickinbotham

made to H. for life and the remainder to his “then oldest son”
at the termination of the life estate, H. having a son living at
testator’s death, the remainder vests at the same instant and
by the same grant as the life estate, and although the remainder-
man cannot enter upon the possession, use or enjoyment of the
property until the termination of the life estate, yet the fee,
less the life estate, is in him and may be aliened by him, sub-
ject to being defeated by his death prior to that of H.

APPEAL from the district court for Saline county:
RoOBERT M. PROUDFIT, JUDGE. Affirmed in part and re-
versed in part.

Edward J. Kubat and F. L. Bollen, for appellants.
C. R. Stasenka, contra.

Heard before Goss, C. J.,, RosE, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

CARTER, J.

This is an action to foreclose a tax certificate on a quar-
ter-section of land in Saline county. The appellant Alex-
ander McFarlane filed a cross-petition for the foreclosure
of a mortgage executed by the appellants Francis Leland
Hickenbotham and Jesse Hickinbotham, who in turn filed
a joint answer and cross-petition praying for the construc-
tion of the last will and testament of Samuel F. Hickin-
botham, deceased, in order that the rights of the mort-
gagee in the land might be determined. A decree fore-
closing the tax lien was entered on January 16, 1934. On
May 23, 1934, the trial court entered a second decree find-
ing that the mortgage held by appellant McFarlane was
not a valid lien against the land in question. On May 24,
1934, the court refused to confirm the sale held under the
decree of January 16, 1934, for the reason that the price
was inadequate. The appellants McFarlane, Francis Le-
land Hickinbotham and Jesse Hickinbotham bring the case
to this court for a review of the decrees of the trial court
entered on May 23, 1934, and May 24, 1934.

The record shows that Samuel F. Hickinbotham became
the owner of the land in question in 1878. Samuel F.
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Hickinbotham died in 1902 leaving a will which was duly
admitted to probate and a final decree entered. The last
will and testament of Samuel F. Hickinbotham contained
the following provisions:

“T devise to my son, Francis Leland Hickinbotham, a life
estate in the following described real estate, to wit: The
southwest quarter (SWV4) of section numbered seven
(7), in township eight (8), range number one (1), con-
taining one hundred sixty acres (160A) of land more or
less according to a government survey, all on the sixth
P. M., in Saline county, Nebraska. Upon the death of my
son Francis Leland Hickinbotham 1 give, devise and be-
queath the last described real estate to the then oldest living
son of Francis Leland Hickinbotham, absolutely. My said
son Francis Leland Hickinbotham, shall have no power or
authority to mortgage or encumber said real estate in
which he is devised a life estate.

“All the rest of the residue and remainder of my prop-
erty, both personal and real, I give, devise and bequeath to
my son George H. Hickinbotham, absolutely and without
reserve.” .

On May 10, 1932, the appellants Francis Leland Hickin-
botham and Jesse Hickinbotham executed and delivered to
McFarlane a mortgage upon the lands described in the will
of Samuel F. Hickinbotham upon which there remains due
the sum of $2,400. The question first raised is whether the
mortgage is a valid lien against the interest of Francis
Leland Hickinbotham, the owner of the life estate.

In this respect it will be noted that the will provided
that Francis Leland Hickinbotham ‘“shall have no power
or authority to mortgage or encumber said real estate in
which he is devised a life estate.”

This court has held that a condition providing that prop-
erty devised to trustees for a term of years should not be
aliened or encumbered by the beneficiary during that term
was not invalid. Weller v. Noffsinger, 57 Neb. 455. We
have also held that such a restraint imposed upon a life
estate was valid. Albin v. Parmele, 70 Neb. 740. In Hiles
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v. Benton, 111 Neb. 557, this court said: “Regardless of
the English rule, past or present, we hold in this case that
a testator may convey or devise land for the benefit of his
son in such wise that the latter may have all of the rents
and profits of the same for life, and yet provide that it
may neither be sold by his son, nor by his son’s creditors,
for debt or for any other purpose.” We therefore con-
clude that the devise to Francis Leland Hickinbotham
vested in him a life estate to the property described in the
will; that the inhibitions against mortgaging or encumber-
ing the property are effective, and that the mortgage un-
der which McFarlane claims is not a lien on the interest of
Francis Leland Hickinbotham in the land involved herein.

McFarlane, in taking the mortgage, had constructive,
if not actual, notice of the public records of Saline county.
It is not alleged that he was misled or deceived by any-
thing except his own want of caution. There is, therefore,
nothing shown in the record that would call for the inter-
position of equity in his behalf.

The appellant McFarlane contends, however, that the
mortgage ise a valid lien against the interest of Jesse
Hickinbotham, the other of the two mortgagors. Jesse
Hickinbotham is the oldest living son of Francis Leland
Hickinbotham. It was clearly the intention of the testator
that the oldest living son of Francis Leland Hickinbotham
was to inherit the fee title to this land on the death of
Francis Leland Hickinbotham. In construing the will as
a whole, we further conclude that Francis Leland Hickin-
botham was the owner of the life estate and Jesse Hick-
inbotham, as the oldest living son, was the owner of the
remainder, subject to the conditions hereinafter mentioned.
It is the contention of the appellant McFarlane that the
interest of Jesse Hickinbotham in this real estate was a
vested interest that could be encumbered. It is the conten-
tion of the appellants Jesse Hickinbotham and Francis
Leland Hickinbotham that the owner of the remainder was
not yet determined; that it was a contingent remainder
and therefore not a vested interest subject to alienation.
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The record shows that Francis Leland Hickinbotham is
78 years of age and that Jesse Hickinbotham is his only
son. The record further shows that George H. Hickin-
botham, now deceased, is the residuary legatee under the
will. It is also shown that the three children of George H.
Hickinbotham conveyed their interests in the land in ques-
tion to Franeis Leland Hickinbotham, the owner of the life
estate. It is therefore quite apparent that if Jesse Hickin-
botham should die before Francis Leland Hickinbotham
and if another son should be born to Francis Leland Hick-
inbotham, this second son would be entitled to inherit the
land under the terms of the will. It is the fact that there
is a possibility that some person other than Jesse Hickin-
botham might, at the time of the death of Francis Leland
Hickinbotham, be the beneficiary under the will that forms
the basis for the contention that the beneficiary is contin-
gent and the remaining interest not vested. To this, how-
ever, we cannot agree.

“Whenever it is possible the future interest will be con-
strued as vested, and hence alienable and devisable by the
remainderman. It is not so much the certainty or the un-
certainty of the enjoyment of the fee in remainder after
the life estate ends as the uncertainty of the person who
has a present right to enjoy the future estate if the par-
ticular estate came to an end now, which determines the
character of the remainder. A remainder is vested if
the remainderman, being alive, will take at once if the
life tenant were to die. The fact that his enjoyment is
postponed, and, on a certain event, as on his death, may
never take place at all, does not make the remainder con-
tingent. But where there is no person now in being upon
whom the enjoyment and possession of the remainder
would devolve as a remainderman, if the particular estate
were to terminate, the remainder is contingent.” 2 Under-
hill, Law of Willg, sec. 860.

In 2 Alexander, Commentaries on Wills, sec. 1005, it is
said: “It is not the certainty of possession or enjoyment
which distinguishes a vested remainder, but the certainty
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of the right of future possession or enjoyment if the re-
mainderman who is ascertained lives until the determina-
tion of the preceding estate. Where the devise is to the
remainderman ‘from and after’ or ‘after’ or ‘at’ or ‘on’ the
death of the life tenant, or words of similar import are
employed, such expressions are construed as relating to the
time of the enjoyment of the estate and not as to its vest-
ing, and such remainder is a vested one. The uncertainty
as to whether or not the remainderman will live to come
into actual possession or enjoyment of the estate does not
make the remainder contingent, for that is an uncertainty
which attaches to all remainders.”

In Schuyler v. Hanna, 31 Neb. 307, it was held: “It is
the present capacity of taking effect in possession, if the
possession were to become vacant, not the certainty that it
ever will become vacant while the remainder continues,
which distinguishes a vested from a contingent remain-
der.” It is quite clear that Jesse Hickinbotham as the old-
est son of Francis Leland Hickinbotham is capable of
taking the remainder at the termination of the life estate,
and the remainder is, therefore, vested in interest although
it must wait the termination of the life estate before it can
vest in possession. See Hickox v. Klaholt, 291 Ill. 544.

The next question is whether the vested interest of Jesse
Hickinbotham is absolute and indefeasible during the ex-
istence of the life estate, or whether it is defeasible.

“There is a class of gifts occupying an intermediate
position between absolute gifts and contingent gifts which
vest in the beneficiary subject to being divested by the
happening of a contingency or the exercise of a power.
Until the contingency happens or the power is exercised
this gift has all the incidents of an indefeasible interest.
If the contingency never happens or the power is never
exercised the gift becomes absolute. The most common
example of this class of gifts is where a remainder is
vested subject to be divested on the death of the first taker
leaving children, or the birth of issue of another.” Thomp-
son, Wills, sec. 258.

1
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In Case v. Haggarty, 91 Neb. 746, the will of the testa-
tor gave a life estate to testator’s wife and the remainder
to his three daughters, and in the event of the death of
any one of the daughters before the death of the wife, then
the daughter’s share to go to her children, if any, and if
not, then to the surviving sisters or their heirs. One of the
daughters, Rose Kline, mortgaged her interest in the
premises during the lifetime of her mother and predeceased
her mother, leaving children. In determining the status
of the mortgage given by the daughter, the court said: “By
the language used, it seems clear that it was the intention
of the testator that the fee title should vest in the three
living children, only upon the condition that they should
outlive their mother, and, in case of their not doing so, the
title should go to their children by force of the will; that
whatever interest the daughter would have should termi-
nate at her death, if that event occurred before the death
of the widow, and upon such death the interest she would
have had should go to her children. If this is the proper
construction, not only the interest of Rose Kline but that
of her mortgagee was terminated by her decease.” This
court has held that an estate in remainder may vest in a
devisee subject to defeasance. Wilkins v. Rowan, 107 Neb.
180; Dawis v. Davis, 107 Neb. 70. In the case of DeWitt
v. Searles, 123 Neb. 129, Eberly, J., in discussing a similar
case, very ably considered the principles involved herein
which sustain the contention of the mortgagee that Jesse
Hickinbotham had a vested, alienable interest in the lands
in question. '

We therefore hold that Jesse Hickinbotham had a vested
interest in the remainder which he could lawfully mort-
gage. The mortgagee could take, however, only what the
mortgagor had to give. Francis Leland Hickinbotham had
a life estate and Jesse Hickinbotham had a vested estate
in the remainder, subject to defeasance. Should Jesse
Hickinbotham predecease Francis Leland Hickinbotham,
his death would defeat his vested interest. Any interest
that Jesse Hickinbotham might have conveyed to a grantee,
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during the existence of the life estate, would be defeasible
by his death occurring prior to that of Francis Leland
Hickinbotham, the holder of the life estate. We therefore
conclude that the trial court should have entered a decree
of foreclosure of the mortgage as against the vested in-
terest of Jesse Hickinbotham and ordered the same sold.
The cause will therefore be reversed and remanded, with
instructions to enter a decree of foreclosure on the mort-
gage against the interest of Jesse Hickinbotham in accord-
ance with this opinion.

Complaint is also made of the action of the trial court
in refusing to confirm the sale of the land under the de-
cree obtained on the tax sale certificates. The record is
undisputed that the sale price was $1,040, and that the
value of the land was $12,000. On this condition of the
record, the trial court did not err in ordering a resale of
the premises. The order setting aside the sale and award-
ing a resale of the premises is affirmed.

AFFIRMED IN PART AND REVERSED IN PART.

IN RE STATE BANK OF ELKHORN.
CHARITY HANGER ET AL., APPELLEES, V. E. H. LUIKART,
RECEIVER, APPELLANT.

FiLep Jury 19, 1935. No. 29351.

1. Banks and Banking: TRUST FuNDs. The payment of interest
on a.deposit is a strong, though not conclusive, indication that
title to the funds deposited has passed to the bank and that the
relation between the bank and the depositor is that of debtor
and creditor.

In order to assert successfully a claim for a
trust fund in the distribution of the assets of an insolvent bank,
a depositor must establish title to the deposit he has made.
If title to the fund deposited has passed to the bank, he becomes
a creditor and, as such, has no valid claim for the allowance
of the claim as a trust fund.

Where a trustee makes a general deposit of
trust moneys in an apparently solvent bank, neither he nor his
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cestui que trust, in case of the failure of the bank, is entitled
to any preference over other general depositors of the bank
merely because the deposit was a trust fund to the knowledge
of the bank.

SPEcIAL DEPOSIT. To create a special or specific deposit,
the depositor and the bank, at the time the deposit is made,
must intend and agree, expressly or by implication, that such
deposit shall remain segregated and not be commingled with or
made a part of the general funds of the bank, or be subject to
its use or control in the usual and customary course of its
banking business.

TrusT FUNDS. The title to a fund deposited in a bank,
designated by a trust agreement as trustee, on interest, with
directions to pay the interest to two third persons, or the sur-
vivor of them, so long as either shall live, then the whole fund
to be repaid to the trustors, necessarily passes to the bank with
the result that the fund is not entitled to be allowed as a trust
fund when the bank becomes insolvent.

APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Reversed and dismissed.

F. C. Radke, Barlow Nye and Sam E. Klaver, for appel-
lant.

Robins & Yost, contra.

Heard before Goss, C. J., Rosg, EBERLY, DAY and
CARTER, JJ., and MESSMORE and REDICK, District Judges.

CARTER, J.

This is an appeal by E. H. Luikart, superintendent of
banks, from a decree of the district court for Douglas
county, in which interveners were awarded preference of
payment to them on a claim of $4,000 for which a trust
was impressed against the assets of the State Bank of
Elkhorn, an insolvent state bank.

The record shows that Henry Winterburn and Eliza
Winterburn deeded 80 acres of land to each of their chil-
dren at the time their youngest son became 21 years of
age, each subject to a charge of $160 a year to be paid to
the grantors for the term of their natural lives. One
child of the Winterburns, a daughter, died in 1913, leav-
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ing two children, Charity Hanger and Harry Hanger. The
80 acres of land that was to have been the deceased daugh-
ter’s share was sold for $14,000 and the amount placed in
the care of John E. Winterburn and John N. Wyatt as
joint trustees, who by the trust agreement were directed to
deposit the funds in the State Bank of Elkhorn upon in-
terest bearing certificates of deposit for the benefit of the
Hanger children. The interest was used for the mainte-
nance and support of Charity and Harry Hanger during
their minority.

On March 26, 1931, Harry Hanger, the younger of the
two children, became of age. On that date each of the two
children received $5,000 from the trustees of the fund. In
addition thereto, under the terms of another trust agree-
ment of that date, each deposited $2,000 in the State Bank
of Elkhorn with the understanding that the interest there-
on was to be for the benefit of Eliza Winterburn and
Henry Winterburn, or the survivor of them. It was clear-
ly the intention of the parties to set aside a sufficient
amount of money to provide an annual income for the
named beneficiaries equal to that paid by the other chil-
dren of Eliza and Henry Winterburn.

The provisions of the trust agreement relative to the
issues of this case are as follows:

“First. The said sum of $4,000 shall be deposited in the
State Bank of Elkhorn upon two separate certificates of
deposit in the sum of $2,000 each, said certificates of de-
posit to be registered in the name of the State Bank of
Elkhorn, trustee, and said certificates of deposit to bear
interest at the rates provided for by the rules and by-laws
of said bank.

“Second. The interest on said deposits is to be paid by
the State Bank of Elkhorn to the said Eliza Winterburn
and Henry Winterburn or the survivor of them so long as
the said Henry Winterburn and Eliza Winterburn or the
survivor of them shall live.

“Third. The said trust shall terminate upon the death
of the survivor of the said Henry Winterburn and Eliza
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Winterburn and upon the termination of said trust the
sum of $2,000 each is to be paid by the State Bank of Elk-
horn as trustee to Charity Frances Hanger and Harry
Lunsford Hanger.”

The sole question is whether, under the facts and cir-
cumstances herein set out, the fund of $4,000 is a trust
fund or a general deposit.

There is no contention made that the agreement was not
freely signed by Charity and Harry Hanger. No charge
of fraud or misrepresentation is made. The question re-
solves itself into one of determining the nature of the
fund viewed in the light of the trust agreement and the
surrounding circumstances.

The contention is made by the appellees that the deposit
was one made for a specific purpose and that the same is
therefore a trust fund. In the case of Officer v. Officer,
120 Ia. 389, “special” and “specific” deposits were defined
as follows: “A special deposit is created where the money
is left for safe-keeping and return of the identical thing
to the depositor. And a specific deposit exists when money
or property is given to a bank for some specific and par-
ticular purpose, as a note for collection, money to pay a
particular note, or property for some specific purpose.”
The deposit made in the case at bar was not a special one.
The bank did not receive it on the promise to keep the
identical money and to return it to the trustors when the
purposes of the trust agreement had been fulfilled. It was
not specific for the bank had the right to mix the funds
with other money received by it. The bank merely obli-
gated itself to return the fund in kind to the trustors at
the death of the beneficiaries. '

In Doty v. Ghingher, 166 Md. 426, two partners entered
into an agreement to deposit $5,000 each upon 4 per cent.
interest account, they to receive the interest accruing
therefrom, the said deposit to be subject to the control of
the trust company with which it was deposited pending
the liquidation of the affairs of the said firm and until all
accounts, claims and charges held by said trust company
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against the partners had been fully satisfied. Whenever
all of the claims were satisfied, the fund was to be returned
to the partners with whatever interest that had accrued.
The trust company failed and the partners claimed a trust
fund. The court said: “There is here not only nothing in
the agreement expressly providing that the funds shall be
kept separately, but the fact that the bank was to pay
interest on the deposit indicates that it was intended it
should have the use of the money for its own purposes.
* * * The only designated purpose of the deposit was to
protect the bank. It became the debtor of the depositor
for the amount deposited, subject to mutual offsets. The
account was virtually assigned as collateral. The depositor
is entitled to an offset, but is not a preferred creditor as
to any balance.”

In Restatement, Trusts, Tentative Draft No. 1, p. 44,
sec. 15, comment h, it is said: “If money is deposited in a
bank for a special purpose, the bank is a trustee or bailee
of the money if, but only if, it is the understanding of the
parties that the money deposited is not to be used by the
bank for its own purposes.”

A deposit in a bank is general or special, depending up-
on the contract of the parties at the time the deposit is
made. It is presumed to be a general deposit in the ab-
sence of an agreement to the contrary. In the case at bar,
the moneys involved were placed in the form of certificates
of deposit, bearing interest at 4 per cent. The trustees, in
so placing the fund, acted as directed in the trust agree-
ment which provided that the certificates of deposit should
bear interest at the rate provided by the by-laws of the
bank. The purpose of the agreement was to create a fund
that would raise the sum of $160 a year for Henry and
Eliza Winterburn, so long as either should live. Clearly,
the very purpose of the trust agreement was to make the
amount deposited earn the $160 a year that Charity and
Harry Hanger were morally obligated to pay. It is true
that the bank was directed to pay the interest to Henry
and Eliza Winterburn as it became due, and as to the in-
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terest the bank may have been a trustee of a specific de-
posit, but there is no claim for interest in this action. The
claim is for the principal which was still in the bank when
it closed its doors. The trust agreement provided for the
return of the fund by the bank to the Hanger children
when the trust agreement was terminated by the deaths
of Henry and Eliza Winterburn. Clearly, the fund was
not to be kept separate from the other funds of the bank.
In order to earn the interest contemplated, the fund of
necessity must be used and loaned by the bank. If the
bank was required to hold the money intact and at the
same time pay interest upon it, the amount of the interest
paid would be a net loss to the bank. While the payment
of interest on a deposit is not conclusive proof that a de-
posit is general, it is strong evidence of that fact. In the
case at bar, the specific direction of the trust agreement
was that the bank should pay interest to the beneficiary.
This certainly presupposes the use of the fund by the
bank as its own in order to earn the interest and the
trustors must have so intended. The bank would of neces-
sity have to convert the money to its own use for the pur-
pose of earning and paying the interest provided for.
Under these circumstances, with the bank thus authorized
to treat the money as its own, the fund, strictly speaking,
would not belong to the trustors and would not become
trust property.

In Bair v. Snyder County State Bank, 314 Pa. St. 85, the
court said: “But the bank through its cashier retained the
certificates for the particular reason, as he states, that de-
cedent wanted interest. The bank agreed to pay it and
that was the only way, the cashier states, it could be ac-
complished. Interest in a fixed amount was to be paid by
the bank to decedent. This is a circumstance that must
not be lost sight of in determining the intention of the par-
ties, for interest is ordinarily the charge demanded for
the use of money. Pittsburgh Nat. Bank v. McMurray, 98
Pa. St. 538. Its imposition implies a debtor-creditor and
not a trustee-beneficiary relation.”




































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































