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MARIE K. KNIGHT, APPELLEE, V. LINCOLN TRACTION
COMPANY, APPELLANT.

FILED JUNE 22,.1934. No. 28987.

1. Carriers: NEGLIGENCE: PRESUMPTION. Where a common car-
rier is operating a bus on a public street, and is struck by an
automobile, causing injuries to a passenger on the bus, there
is no presumption, from the mere fact of collision, that the bus
company is guilty of negligence.

BurDpEN OF ProOF. Negligence must be de-

termmed from the facts bringing about the collision, and the

burden is upon the plaintiff to prove negligence of the bus
company before recovery can be had against such company.

- APPEAL from the district court for Lancaster county:
JEFFERSON H. BRoADY, JUDGE. Reversed.

Flansburg, Lee & Sheldahl and Baylor & Tou Velle, for
appellant.

Comstock & Comstock, contra.

Heard before ROSE, GooDp, EBERLY, DAY and PAINE, JJ.,
and LESLIE and RYAN, District Judges.

PAINE, J.

This is an action for personal injuries sustained by
plaintiff. Judgment for $750 was entered upon verdict
against Henry H. Flood, Myrna Flood, and the Lincoln
Traction Company.

Plaintiff was a fare-paying passenger upon a public bus
of the Lincoln Traction Company, which was traveling
east on Vine street in Lincoln, and when it had nearly
crossed the intersection at Sixteenth street an automobile,
which was being driven north on Sixteenth street by
Myrna Flood, crashed into the side of the bus near the
rear end. The bus had stopped at the stop button, which
was then on the west side of Sixteenth street, at which
time the driver, Miller, saw the Flood automobile a block
south, as he proceeded very slowly across Sixteenth street
after making the stop. The Flood automobile struck the
side of the bus near the rear end, the photograph showing
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that the crash tore off the fender at the rear of the rear
wheel of the bus, and bent in the side wall clear to the rear
of the bus. The picture of the Flood car showed that it
had struck squarely on the front of the automobile, as
both front fenders and both lamps and radiator showed
damage.

Miss Myrna Flood testified that her father was a sales-
man for the Lincoln Mineral Products Company, and was
sick in bed on the day of the accident, and that she was
taking an order for a ton of salt from one of her father’s
customers to the plant when the accident occurred. She
testified she was driving a Chevrolet coach belonging to
her father. She insisted that the bus failed to stop at the
stop button on the west side of Sixteenth street, and came
right through, and that she struck it just back of the
front door. She testified that she had had to slow up for
a van coming out of the Kappa Kappa Gamma house
at 616 North Sixteenth street, and that she did not see the
bus from the time it approached the stop button until she
struck it. She testifies she was driving at 15 miles an
hour, and could have stopped within five feet. The weight
of the evidence of the majority of the witnesses, and of
the photographs of the bus and the car, does not support
her testimony upon many points.

The bus driver, having entered the intersection first,
after having made the stop at the button, had the right of
way, and the front of his bus had cleared the intersection
when the Flood car struck the side near the rear. Alma
Freehling, a university student, who was sitting near the
plaintiff in the bus, testified that the bus was struck at the
‘rear end, and the photograph was correct. She testified
that she felt a jar, and thought the bus had hit the curb;
that she was not thrown out of her seat. The evidence
clearly shows that the driver of the bus was careful, and
was guilty of no negligence whatever, and the facts do not
justify a finding of negligence on the part of the Lincoln
Traction Company.

In Fagan v. Rhode Island Co., 27 R. 1. 51, where a boy
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of 14 years was injured while a passenger upon an elec-
tric car, in which he was asleep about midnight, and said
car was struck by a pair of horses followed by a covered
wagon, it was held by the court: “In an action for injuries
to a passenger by a collision between a car in which he
was riding and a vehicle which turned on the track from
a country road, the fact of the collision raised no pre-
sumption of negligence.” (60 Atl. 672.)

In Dt Leo v. Eastern Massachusetts Street R. Co., 255
Mass. 140, it was held: “In passenger’s action for personal
injury in collision between defendant’s electric car and an
automobile truck, plaintiff had burden to prove, by af-
firmative evidence, negligence of defendant; the doctrine
of res ipsa loguitur being inapplicable.” (150 N. E. 891.)

Therefore, in the case at bar, where a common carrier
is operating a bus on a public street, and is struck by an
automobile, causing injuries to a passenger on the bus,
there is no presumption, from the mere fact of collision,
that the bus company was guilty of negligence. McCulley
v. Anderson, 119 Neb. 105; Stangy v. Boston Elevated R.
Co., 220 Mass. 414; Blew wv. Philadelphia Rapid Transit
Co., 227 Pa. St. 319.

The trial court, by instruction No. 1, told the jury he
had dismissed the action as against the Lincoln Mineral
Products Company, and the court would have been justi-
fied in directing a verdict for the Lincoln Traction Com-
pany, for negligence must be determined from the facts
bringing about the collision, and the burden was upon the
plaintiff to prove negligence of the bus company before
she could recover, and this she failed to do.

The evidence discloses that there was no negligence of
any kind on the part of the bus driver. The court should
have sustained the motion of the Lincoln Traction Com-
pany at the close of all the evidence, and directed dis-
missal. The judgment of the trial court against the Lin-
coln Traction Company is reversed and the cause is re-
manded as to it.

REVERSED.
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PERSONAL FINANCE COMPANY, APPELLANT, V. GILINSKY
FrRUIT COMPANY ET AL., APPELLEES,

FiLED JUNE 22, 1934. No. 28995.

Courts: PuBLIC PoLicy. Assignment of wages to secure loan made
by lowa resident in Iowa directed to Nebraska employer, which
assignment provides for interest in excess of Nebraska small
loan legislation (Comp. St. 1929, sec. 45-120), though valid
where made, held contrary to established public policy of Ne-
braska and unenforceable.

APPEAL from the district court for Douglas county:
FRrANCIS M. DINEEN, JUDGE. Affirmed.

Abrahams & O’'Connor, for appellant.
Gaines, McLoughlin & Gaines, contra.

‘Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and
PAINE, JJ., and THOMSEN, District Judge.

THOMSEN, District Judge.

A demurrer was sustained by the district court to a
petition attempting to recover on an assignment of wages
made in Council Bluffs, Iowa. Plaintiff and defendant as-
signor are residents of Towa. The employer, the other de-
fendant, is in Omaha, Nebraska. The assignment is se-
curity for a loan bearing 3145 per cent. a month interest.
The petition alleges the validity of the contraet under the
small loans statutes of the state of Iowa. The assign-
ment fails to comply with our statutes in that it provides
for a substantially higher rate of interest. Comp. St.
1929, sec. 45-120. The question presented is the validity
of the order of dismissal, the plaintiff electing to stand on
his petition.

It is our view that plaintiff’s petition does not state a
cause of action, in that, though the assignment may be
valid under the laws of the state of Iowa, it is contrary to
the settled public policy of this state. Ordinarily, assign-
ments of this character are judged as to their validity by
the law of the state where the assignment is made, but if
the enforcement of the contract is contrary to the public
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policy of the state in which its enforcement is attempted,
the law of the latter state will prevail. 12 C. J. 473. The
rule is an old one. Varnum v. Camp, 13 N. J. Law, 326;
Herschfeld v. Dexel, 12 Ga. 582; Guillander v. Howell, 85
N. Y. 657.

Only slight consideration of circumstances attending
this legislation is required to distinguish these laws from
the conventional type against usury. The latter were to
guard against excessive rates; the former to combat those
which were extortionate and oppressive. Rates as high
as 1,300 per cent. were being charged; about one family in
five of all American cities in which the population ex-
ceeded 25,000 were victims of loan sharks, according to an
impartial authority. Russell Sage Foundation 1932 book
on small loan legislation, page 54.

“The evils against which the law is directed had become
a public scandal. The rapacity of money-lenders who im-
pounded chattels and wages to secure small loans to those
in pecuniary distress had become intolerable. Persons
engaged in that business were practically uncontrolled.
Many of their operations were secret, but the iniquity of
their compensation for the use of money created a de-
mand for the restraints of police power. The act in con-
troversy not only puts a limit on exactions for the use
of money, but provides punishment for the violation of its
provisions and opens to official scrutiny the transactions
of all who are authorized to charge limited fees in addi-
tion to interest at the rate of 10 per cent. per annum.”
Judge Rose in Althaus v. State, 99 Neb. 465. See, also,
Wight v. Baltimore & O. R. Co., 146 Md. 66, 37 A. L. R.
864, and note.

The legislature has thus fixed a limit beyond which, in
the interests of public welfare, a contract cannot be en-
forced. The rate of interest provided in this assignment
is beyond the highest lawful rate established by our legis-
lature as a method of destroying a baleful economic prac-
tice. The fact that the excess rate is not glaringly higher
than our lawful rate makes the violation less apparent,
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but no less unlawful. The court is not required by rules
of comity to enforce a contract so contrary to our public
policy.

The demurrer was properly sustained.

AFFIRMED.

DAy, J., dissenting.

I am unable to concur in the majorlty opinion and
therefore respectfully dissent to the views expressed there-
in. Another judge prepared a memorandum which so
clearly expresses my views that I adopt it in full.

Two questions present themselves: Whether the con-
tract is enforceable in this state, and whether the forum
chosen and the procedure are proper. As to the first, it
is necessary to examine into the history of small loan
legislation.

On ordinary contracts Nebraska’s highest lawful rate of
interest is 9 per cent. Necessities of small debtors and
of their protection have forced legislation granting much
higher interest rates. Small loan legislation was passed in
this state in 1915 in some measure comparable to the uni-
form laws passed in other states. Comp. St. 1929, sec. 45-
112 et seq. Prior to this beneficial legislation the condition
of the country with respect to small loans is summarized
from the report of many cases by the Russell Sage Foun-
dation in its 1932 book on “Small Loan Legislation,” page
54, as follows:

“The rates charged by the loan sharks were exorbitant:
120 per cent. a year, 260 per cent., 360 per cent., 650 per
cent., or even 1,300 per cent. a year. (Citing court de-
cisions.) A wage-earner securing a loan at such excessive
rates could, of course, not easily extricate himself from
debt. Often he dared not appeal to his employer. He
could but pay his periodic assessment to the loan shark;
he was, in effect, a peon. As a United States judge ex-
pressed it, these practices -had ‘brought on conditions
which were yearly reducing hundreds of laborers and
other small wage-earners to a condition of serfdom in all
but name.” The best procurable evidence showed that in
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the American cities of over 25,000 inhabitants about one
family in five was a victim of loan sharks. (Italics ours.)

“The social importance of the situation caused the Rus-
sell Sage Foundation to have a study of conditions made
in 1908. * * * The semi-philanthropic societies, organized
by public-spirited citizens and limited in their dividends,
had not only maintained their existence but had developed.
They were themselves a means of combating the unscrupu-
lous commercial lenders. In 1909 there were 15 such
societies located in 14 of the largest American cities.
Twelve of them were doing in whole or in part a chattel-
mortgage business at an average charge of about 30 per
cent. per annum. Since these societies were competing
with loan sharks and were composed of prominent eiti-
zens who knew their methods and were able to secure the
influence necessary for new legislation, they were in a
peculiarly auspicious social position.

“At the suggestion of the Russell Sage Foundation these
15 societies met in 1909 and formed the National Feder-
ation of Remedial Loan Associations. The Foundation
continued to foster the societies by establishing a Division
of Remedial Loans.”

An exhaustive investigation by the Foundation covering
many years, as shown in this report, has established a
rate of 31% per cent. per month as a fair, commercially
practicable one, and that is now generally held to be a
practical rate for operation of these societies. Reference
to the book before quoted (page 113 et seq.) shows enact-
ment into law of the suggested uniform small loan legis-
lation in substantially the form adopted in Iowa in about
30 states of the Union.

The Nebraska statute differs in the apparent rate of
interest, the statute providing for 10 per cent. annually
on deferred payments, but allows a 10 per cent. broker-
age fee semiannually, and is criticized as being possible
of a higher rate of interest than the uniform act sug-
gested, the foregoing authority (page 71 and note) citing
an instance in Nebraska in which a rate of 50 per cent.
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per annum could lawfully be charged under certain con-
ditions, and classifying the law as being subject to this
criticism, that “the charges could therefore be easily
manipulated.”

Since all this legislation is remedial in character, passed
for the purpose of protection of the small loan borrower
against extortion, and since the value is so clearly ap-
parent, it cannot be said, as a matter of law, that the Towa
statute, because it differs slightly from ours, is contrary
to the public policy of this state; on the other hand, it is
apparent that, since our own legislation was passed for the
purpose of accomplishing the very results heretofore sug-
gested and overcoming the evils theretofore existing, our
public policy approves legislation of the character of the
Iowa statute involved. The loan here under investigation
in the course of regular events would require twenty
months for its repayment. For the purpose of a compari-
son of rates, a computation of total interest on deferred
payments if regularly reduced during this period of time
would show a total interest of about $36.75 or an actual
average rate of 21.6 per cent. per annum, although ob-
viously the debtor would not have the use of the total loan
during the entire time. On the same basis a computation
of total interest, plus semiannual brokerage fees on re-
newal, under the Nebraska statute, would produce 20.24
" per cent. per annum or a total of about $33.74 for twenty
months. Because of all the foregoing we see nothing
obnoxious in the enforcement of the Iowa law. Moreover,
laws against usury do not ordinarily furnish the founda-
tion for “public policy” so as to prevent enforcement of
interest on a foreign contract lawful where made. 39
Cyc. 892. See Phinney v. Baldwin, 16 Ill. 108, where a 60
per cent. per annum California note, lawful where made,
was enforced in Illinois.

The question, “May a partial assignment of wages,
although unassented to by the debtor, be enforced against
him in equity?”’ is argued in the brief of counsel for the
plaintiff. It was suggested on the oral argument by plain-
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tiff’s counsel (at which argument the defendants’ counsel
did not appear) that this question was the only one pre-
sented in the court below. If raised below, defendants
seem to have abandoned the proposition, for no mention of
it is made in their brief, thus impliedly conceding the
correctness of an affirmative. Since no issue of the ques-
tion is raised by defendants, discussion by the court be-
comes unnecessary and we decline to pass on it, although
the question seems easy of solution. Restatement, Con-
tracts, sec. 156, and Nebraska Annotations under this
section ; also annotation in 80 A. L. R. 414.

Some question is raised about the assignment, but,
though made in Iowa, it complies substantially with our
statute. At any rate, the assignment is merely collateral
to the debt. 66 C. J. 155. Moreover, generally, debts
have no situs or locality but follow the person to whom
such debts are owing. Cooper v. Beers, 143 Ill. 25; Story,
Conflict of Laws (8th ed.) sec. 362; 12 C. J. 471. So,
generally, “The validity and effect of an assignment or
transfer (of a debt) * * * is determined by the law of the
place where the transfer takes place.” 12 C. J. 473.

From the pleadings it is apparent that the contract is a
valid one in Towa. If valid there, it is valid here (5
R. C. L. 981, sec. 62; Joslin v. Miller, 14 Neb. 91; Benton
v. German-American Nat. Bank, 45 Neb. 850; Interna-
tional Harvester Co. v. McAdam, 142 Wis. 114, 26 L. R. A.
n.s. 774) even though the security to which it applies
would be considered to have its situs in Nebraska. Sands v.
Smith, 1 Neb. 108, 93 Am. Dec. 331; 66 C. J. 153, 154,
155; Coad v. Home Cattle Co., 32 Neb. 761; also, 11 Ann.
Cas. 225. In any event, the contract being in some aspects
more favorable to the debtor than our own statutory law,
conscience does not dictate more than ordinary resistance
to its enforceability. That high interest rates should ap-
ply to those least able to bear such burden, and low rates
to those who could well pay more, is the disturbing factor
in hearty approval of these laws. The fact that progress
has been made in reducing interest to rates less extor-
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tionate has some allaying effect, but only in arousing
belief in an ultimate solution which will be more equitable.
However, the wisdom of statutory law is solely for the
legislature, not the courts. State v. School District, 99
Neb. 338; Stewart v. Barton, 91 Neb. 96; 5 Dec. Dig. (2d)
Constitutional Law, sec. 70 (3).

The petition states a cause of action. The demurrer
was improperly sustained.

LoGAN A. ROGERS, APPELLEE, V. J. B. MORGAN,
COUNTY CLERK, APPELLANT.

FiLep JUNE 25, 1934. No. 29280.

1. Constitutional Law: LEGISLATIVE Acts: COMPLIANCE WITH CON-
STITUTION: QUESTION FOoR COURT. ‘“There is no doubt that the
legislature may exercise a reasonable discretion in selecting the
method of securing practical equality. But the question whether
constitutional requirements have been applied at all is a ques-
tion for the courts.” State v. Moorhead, 99 Neb. 527.

2. States: LEGISLATIVE DISTRICTS: APPORTIONMENT. Chapter 8,
Laws 1933, House Roll No. 162, which provides for apportion-
ment of senatorial and representative districts, fails to comply
with section 5, art. III of the Constitution, and is held un-
constitutional.

APPEAL from the distriect court for Lancaster county:
JEFFERSON H. Broapy, ELLwWo00D B. CHAPPELL, LINCOLN

FrosT and FREDERICK E. SHEPHERD, JUDGES. Affirmed.

Paul F. Good, Attorney General, Max G. Towle, C. L.
Clark and G. E. Price, for appellant.

Peterson & DeVoe, Burkett, Wilson, Brown & Van Kirk,
John S. Bishop, Perry, Van Pelt & Marti and Barton
Green, contra.

Heard before Goss, C. J., Rosg, Goob, EBERLY, DAY and
PAINE, JJ., and LanDis, District Judge.

LaNDIS, District Judge.
This is an action for injunction to restrain J. B. Morgan
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as county clerk of Lancaster county, Nebraska, the de-
fendant and appellant herein, from proceeding under the
provisions of House Roll 162, enacted by the legislature of
1933, in placing or printing the names of candidates for
nomination or election on the ballots at the primary and
general election in the two senatorial and six representa-
tive districts of Lancaster county. The claim of the plain-
tiff and appellee is that House Roll 162 is unconstitutional.

Issues were joined and hearing had below by the four
district judges of Lancaster county sitting en banc. Their
unanimous finding was that, in passing House Roll 162
and in the act itself, no attempt was made by the legisla-
ture to resubdivide the whole state into senatorial and
representative districts; that no changes were made or
attempted to be made in any counties of the state except
Douglas and Lancaster; that the legislature in the enact-
ment of the act did not apportion the whole state accord-
ing to population, as required by section 5, art. III of the
Constitution of Nebraska; that such apportionment was
not done for the correction of inequalities of population of
the whole state, and thereby violated the Constitution;
that such apportionment cannot be made oftener than
once in ten years, and this act wrongfully deprives the
rest of the counties of the state of an apportionment for
another ten years; and found generally for the appellee
and against the appellant that the act was unconstitutional
and void, that the appellee is entitled to the relief sought
in his petition, that he has no adequate remedy at law in
the premises, and that the defendant county clerk should
be permanently restrained and enjoined from proceeding
under House Roll 162. Judgment was entered on the find-
ings, motion for new trial filed and overruled, and appeal
taken to this court.

There is no dispute in the evidence, and it discloses that
according to the 1930 federal census the population of the
state was 1,377,963, a gain over the 1920 census of 81,591.
Comparing the 1930 federal census with that of 1920 the
following gain and loss in population in some of the 93
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counties in Nebraska is found: Douglas 232,982, a gain
of 28,458; Lancaster 100,324, a gain of 14,422; Scotts
Bluff 28,644, a gain of 7,934; Adams 26,275, a gain of
3,654; Hall 27,117, a gain of 3,397; Red Willow 13,859,
a gain of 2,425: Lincoln 25,627, a gain of 2,207; Boyd
7,169, a loss of 1,074; Brown 5,772, a loss of 977; Cherry
10,898, a loss of 855; Franklin 9,094, a loss of 973;
Howard 10,020, a loss of 719; Nuckolls 12,629, a loss of
607 ; Phelps 9,261, a loss of 639; Webster 10,210, a loss of
712, The unit required to be applied as a basis of appor-
tionment for the 33 senatorial districts is 41,756, and for
the 100 representative districts is 13,779. If exact popu-
lation equality were possible Douglas county with a popu-
lation of 232,982 should have 16 representatives, a gain of
3 representatives, and which would leave a population of
12,518 unrepresented. Deduct the 4,852 aliens in Douglas
county and there would remain 7,666 people unrepre-
sented. Lancaster county with a population of 100,324
would have 7 representatives instead of 6, a gain of 1, and
in addition there would be an excess population unrepre-
sented of 3,871, and deducting the 1,384 aliens would still
leave 2,487 people unrepresented. Platte county with a
population of 21,181 has 1 representative, yet Pawnee
county with 9,423 and Johnson county with 9,157 have
each a representative. Districts 97 and 98 comprise Scotts
Bluff county, district 97 has a population of 19,846, while
district 98 has 8,798, and each district has 1 representa-
tive. Franklin county with 9,094, and Kearney county
with 8,094, each have a representative, yet district 31 in
Lancaster county with a population of 15,080 has only 1
representative.

In 1930 the aliens in the state were 12,556. Of these
4,852 were in Douglas county, 1,384 in Lancaster county,
1,182 in Scotts Bluff county, leaving 5,138 in the remain-
ing 90 counties.

It appears that House Roll 162 made no changes in any
of the districts in the state except Lancaster and Douglas
counties and there changes were made only in boundary
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lines; that the act did not apportion the whole state ac-
cording to population, and that such apportionment was
not done for the correction of inequalities of population of
the whole state. )

The mandate to the legislature for apportionment as to
senatorial and representative districts is found in section
5, art. ITI of our Constitution. This is as follows: “At the
regular session of the legislature held in the year nineteen
hundred and twenty-one the legislature shall by law divide
the state into senatorial and representative districts. In
the creation of senatorial and representative districts, any
county that contains population sufficient to entitle it to
two or more senators or representatives shall be divided
into separate and distinet senatorial and representative
districts, as nearly equal in population as may be and
composed of contiguous and compact territory. After the
creation of such districts, one senator shall be elected from
each senatorial district and one representative from each
representative district. The basis of apportionment shall
be the population excluding aliens, as shown by next pre-
ceding federal census. In like manner, when necessary to
a correction of inequalities in the population of such dis-
tricts, the state may be redistricted from time to time,
but not oftener than once in ten years.”

This constitutional requirement, which the people of the
state have determined, is clear and unambiguous. It is
based upon the principle of equality of representation
which lies at the foundation of our system of government
and requires that no voter shall exercise a greater voting
power in the selection of the legislature than other voters.
Actually, however, this principle is qualified by the im-
practicability of mathematical exactness in providing for
representation which preserves absolutely the constitu-
tional requirements.

This court has announced the sound rule in State v.
Moorhead, 99 Neb. 527: “There is no doubt that the
legislature may exercise a reasonable discretion in select-
ing the method of securing practical equality. But the



460 NEBRASKA REPORTS [VoL. 127

Rogers v. Morgan

question whether constitutional requirements have been
applied at all is 2 question for the courts.”

The duty of determining the apportionment is reposed
in the legislature by the Constitution and the court will
inquire only to determine whether the legislature has exer-
cised a constitutional discretion. The court has the juris-
diction to determine whether the constitutional require-
ments have been violated. It will not consider the motives
that may have actuated the passage of an act except as it
appears in the law itself or the journals. The validity of
an act does not depend upon the motive of its passage, but
whether and to the extent it is within the constitutional
powers of the legislature to enact it. State v. Moorhead,
supra. See annotation, 2 A. L. R. 1337, where is found a
full and complete discussion of the authorities on the in-
equality of population or lack of compactness of territory
as invalidating apportionment of representatives.

The forty-ninth session of the legislature convened Tues-
day, January 3, and adjourned May 9, 1933. With the
federal census of 1930 available, the matter of apportion-
ment of legislative representation came up and resulted in
the enactment of House Roll 162. Ten years had elapsed
since the last apportionment, the state had changed in
population and it was apparent that gross inequalities
existed in many districts of the state. Appellant, by infer-
ence, admits in both his brief and the argument of his
counsel that these inequalities exist. It is insisted, how-
ever, that these gross inequalities exist because of the
immediate preceding apportionment act of 1921. But
House Roll 162 adopts the apportionment act of 1921 com-
pletely except two counties. The argument amounts to
what might be designated as a confession and avoidance.
The question here is the effect of House Roll 162. The
mandatory provisions under section 5, art. III of the Con-
stitution, are: First. Was the basis of apportionment
according to population excluding aliens based on the 1930
federal census? Second. Was the state redistricted to
correct inequalities into districts as nearly equal in popu-
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lation as may be and composed of contiguous and compact
territory ?

The matter of apportionment is so essentially legisla-
tive, restrained only by the Constitution, that courts inter-
fere therein only when there appears a clear and palpable
violation of the fundamental law. It clearly appears that
the federal census of 1930 was not the basis of the appor-
tionment. The gross inequalities in representation are so
palpable that we can reasonably say that this census was
almost completely ignored, not considered or applied to
any appreciable extent. It is equally apparent that there
were necessary corrections of inequalities in the population
of many districts in the state and that House Roll 162 did
not correct these.

Not every deviation from exact uniformity in apportion-
ment of population into senatorial and representative dis-
tricts of contiguous and compact territory will justify re-
sort to the courts, or warrant the conclusion that the Con-
stitution has been ignored. The court will be slow to set
aside an apportionment which appears by any exercise of
sound discretion to have followed the requirements of the
Constitution, and to be a reasonable approximation to
equality. But where it is manifest on its face, from mere
inspection of the apportionment, that the Constitution has
been transgressed, then the act cannot stand. When fair-
minded men, from an examination of the act of apportion-
ment, can entertain no reasonable doubt that there are
grave, unreasonable and gross inequalities between differ-
ent districts, the Constitution has been violated, and it is
the clear duty of the court to so declare.

The record discloses that in the enactment of House
Roll 162 the legislature made no attempt to resubdivide
and reapportion the whole state into senatorial and repre-
sentative districts, that no changes were made or at-
tempted to be made in any counties of the state except
Douglas and Lancaster, that the whole state was not ap-
portioned according to population as required by section 5,
art. III of the Constitution, that such apportionment was
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not done for the correction of the apparent gross inequali-
ties of the population in the respective senatorial and
representative districts of the whole state and thereby vio-
lated the Constitution, that such apportionment cannot be
made oftener than ten years, that the act wrongfully de-
prives the rest of the counties of the state of an appor-
tionment for another ten years and the correction of gross
inequalities for a like period. The act is unconstitutional
and void, hence the appellant county clerk should be per-
manently restrained and enjoined from proceeding there-
under. The unanimous decree of the four judges sitting
en banc below is
AFFIRMED.

MELL OLSTON ET AL., APPELLANTS, V. W00DS BROTHERS
CORPORATION ET AL., APPELLEES.

FiLep JUNE 29, 1934. No. 29001.

1. Specific performance of an obligation not created by the agree-
ment relied upon will not be decreed.

2. Brokers: CONTRACT: DURATION. An agreement with no defi-
nite time for performance remains in effect only a reasonable
time.

TERMINATION. A real estate sales agent

may termmate an agreement to sell lots where his principal

fails or is unable to convey to a purchaser one of the lots sold
and where all the lots are held by the same title.

[

APPEAL from the district court for Lancaster county:
LINCOLN FROST, JUDGE. Affirmed.

Boehmer & Boehmer, for appellants.
Woods, Woods & Aitken, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and
PAINE, JJ., and LIVINGSTON, District Judge.

Goss, C. J.
Appellants, claiming through Callen (sometimes called
Calvin) Thompson, now deceased, sued for a decree for
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specific performance of a contract made by Callen Thomp-
son and Woods Brothers Corporation (hereinafter called
Woods Brothers), or in lieu thereof that the corporation
be required to pay appellants $25,491.18, with interest
from October 1, 1932, as damages. From an adverse de-
" cree they appeal,

Callen Thompson, being the owner of 40 acres of farm
land in the village of College View, and desirous of selling
it, on March 24, 1926, entered into a written contract with
Woods Brothers. This land is bounded on the north by
Van Dorn street, on the south by Summit street, on the
west by Fortieth street and extends east from Fortieth
street approximately one-fourth of a mile. They agreed to
plat, subdivide and grade the tract and to furnish ab-
stracts to purchasers, all without cost to Thompson. They
agreed “to pay all taxes during the life of the contract,”
to commence sales within 60 days, to render a statement
of sales and payments every 90 days, after the first year
to pay Thompson 6 per cent. interest payable monthly on
any unpaid balance due him under the contract, and dur-
ing the first year to pay him like interest on all sales, but
not on more than the balance then due him; they agreed
to pay him, “when and as received, all payments made or
received on the sale of said property,” less 10 per cent.
commission to salesmen, until Thompson shall have re-
ceived $30,000.

In consideration of the foregoing, Thompson agreed to
“deliver good and sufficient title and to sign deeds and to
procure necessary signatures to effect the sale of any part
or parcel of the property” and upon receipt of $30,000 to
convey to Woods Brothers by warranty deed any of the
property then unsold. The contract provided that Woods
Brothers should have no money, except the sales commis-
sion, until Thompson had been paid the amount due him
as above. The contract fixed no definite period of time
for its duration.

Woods Brothers promptly platted, subdivided and
graded the land into eight blocks, with appropriate streets.
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The allotment is called Woods Brothers-Thompson’s Sum-
mit. They proceeded to sell the lots to the public on con-
tracts with small down payments. In the spring of 1926
the city council of College View, acting under authority of
statute, without petition, authorized the paving of the
streets in the allotment. They were paved and the cost
was assessed against the lots. In due course approxi-
mately $30,000 worth of the lots had been sold. If they
had been paid for in full by the purchasers and if the
purchasers had paid their instalments of special taxes,
Thompson, or those here claiming under him, would have
received the full $30,000 contemplated in the contract as
going to him, and Woods Brothers would have been en-
titled to the balance of the lots for their participation in
the venture, as intended by the contract. But the pur-
chasers of lots did not carry out their contracts, the mar-
ket for suburban lots failed to furnish new purchasers of
other lots, the general and special taxes inexorably aceu-
mulated so that their liens exceeded the market value of
the land and the speculatlon ended disastrously to both
contracting parties.

There is no serious claim that Woods Brothers did not
account in accordance with the terms of their contract for
all money received from the sales. It would not aid the
decision to go into the accounts relating thereto. We
think it clear from the evidence that Thompson and plain-
tiffs received all that was due them under the contract
considered as a contract of agency authorizing Woods
Brothers to sell lots until the sales thereof produced
enough to pay the owner of the land the amount stipu-
lated. As we have stated, the actual income produced was
not sufficient to reach that point.

It is shown by the petition that Callen Thompson died
March 5, 1928, having devised the residue of his estate, in
which was included this land, to his heirs at law. The
interests went to about 20 different persons, related to
Thompson as sister, nephews and nieces (some of them
one degree removed by reason of the deaths of their
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parents), heirs and devisees of deceased persons entitled
to take under the will of Thompson. These various in-
terests ranged all the way from a one-seventh to a one
hundred and seventy-fifth interest in the land and to pre-
pare for proof that the estate vested in these parties re-
quired the probating of several estates. This made it dif-
ficult for the heirs of Thompson to give title to lots sold
when they were paid for and deeds would be demanded by
the purchasers. :

On or about November 8, 1930, Woods Brothers applied
to the agents and attorney of the heirs at law of Thomp-
son for a deed to one of the lots which had been sold to
Agnes Slot and which had been fully paid for. There is
evidence that, after considerable delay, these agents ad-
vised Woods Brothers that they were unable to obtain the
deed and Woods Brothers made settlement with Agnes Slot
for the sums paid by her in the purchase of the Iot.

The district court held that the heirs of Callen Thomp-
son breached the agreement between Callen Thompson and
Woods Brothers by reason of their failure to deliver the
deed to Woods Brothers for the lot sold to Agnes Slot;
that the agreement created no obligation on the part of
Woods Brothers to purchase the land but constituted
Woods Brothers Corporation sales agent for the sale of
lots to the public; and entered judgment against those
claiming under Callen Thompson.

The agreement clearly did not establish an obligation on
the part of Woods Brothers to purchase the land. Specific
performance of an obligation not created by the agree-
ment relied upon will not be decreed. Mercer v. Payne &
Sons Co., 115 Neb. 420.

No definite duration of the continuation of the sales
agency was stated in the agreement. It persisted for
several years until changed conditions of the market for
suburban lots made it impracticable of performance, lay-
ing out of view here its breach by plaintiffs. An agree-
ment with no definite time for performance remains in
effect only a reasonable time. Mercer v. Payne & Sons
Co., 115 Neb. 420; 1 Williston, Contracts, sec. 88.
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The failure of the heirs to make a deed to the lot pur-
chased by Agnes Slot constituted a breach of the contract
and indicated an inability to carry it out in a way vital
to the disposal of lots on the market. A real estate sales
“agent may terminate an agreement to sell lots where his
principal fails or is unable to convey to a purchaser one
of the lots sold and where all the lots are held by the
same title. _

We are of the opinion the judgment of the district court
was right. It is ‘
AFFIRMED.

CHARLES E. KEENAN, APPELLEE, V. NELLIE MCCLURE ET AL.,
APPELLEES: DAKOTA COUNTY ET AL., APPELLANTS.*

FiLep JUNE, 29, 1934. No. 28700.

1. Taxation: TaX SALE: REDEMPTION. When accepting payment
to redeem land from a tax sale to an individual purchaser, a
county treasurer acts in the capacity of a trustee for the
holder of the tax sale certificate which evidences former pay-
ment of taxes to the county.

2. . Money paid to a county treasurer
to redeem land from a tax sale to an individual purchaser be-
longs to the latter, not to the treasurer nor to the county
which has already received the taxes.

3. . A county treasurer who accepts
from a tax debtor a check to redeem land from a tax sale, in-
stead of money, is required to exercise reasonable diligence in
presentmg the check for payment.

4. : NEGLIGENCE OF TREASURER. Where
a county treasurer accepted, for taxes and for redemption of
land from a tax sale, a check on a bank which failed before he
presented the check for payment, canceled the tax liens, paid
the holder of the tax sale certificate the amount due thereon,
canceled the certificate and subsequently reinstated the tax
liens, the reinstatement may be canceled in equity, if the
treasurer’s negligence in those particulars caused a loss to

*Footnote—On rehearing, former opinion, reported 125 Neb. 753,
withdrawn, and judgment of district court affirmed.
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such holder in absence of negligence or wrong-doing on his
part.

APPEAL from the district court for Dakota county:
MARK J. RYAN, JUDGE. Former opinion withdrawn, and
Judgment of district court affirmed.

Sidney T. Frum and Malcolm R. Smith, for appellants.
W. V. Steuteville and Sherman W. McKinley, Jr., contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and
PAINE, JJ., and MESSMORE, District Judge.

RoSE, J.

As brought, this was a suit in equity to foreclose a
3,500-dollar mortgage on a tract of land in Dakota county.
The mortgage was dated March 138, 1928, and the debt
was due March 13, 1931. Charles E. Keenan, plaintiff,
was mortgagee and Nellie McClure and Robert L. Mec-
Clure, defendants, were mortgagors. Dakota county and
Harry Rockwell, county treasurer, also defendants, were
in a controversy with plaintiff Keenan over taxes, the
lien for which Rockwell as county treasurer discharged
of record December 5, 1930, and reinstated of record
March 5, 1931.

Keenan’s petition to foreclose the mortgage was filed
March 23, 1931. A decree of foreclosure was entered
June 8, 1931, and issues as to taxes were retained for
future consideration. Under the decree the mortgaged land
was sold to Keenan at judicial sale April 12, 1932, for
$4,036.34, debt, interest and costs. Of the foreclosure
decree and sale no complaint is. now made herein.

In a supplemental decree October 26, 1932, the district
court found the issues in favor of Keenan in his contro-
versy with Dakota county and its treasurer and canceled
the apparent lien for the reinstated taxes. Dakota county
and the treasurer appealed. In a former opinion the sup-
plemental decree was reversed, with directions to rein-
state the taxes in controversy as unpaid liens on the mort-
gaged land. Keenan v. McClure, 125 Neb. 753.

\
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Upon a motion for a rehearing the cause was reargued
at the bar and submitted for further consideration. The
question for determination is the validity of the county
treasurer’s action in reinstating on the records of his
office the tax lien which he had formerly discharged of
record as paid. In reaching a conclusion in the light of
new arguments on both sides, the entire record has been
reexamined.

Before maturity of the mortgage March 13, 1931, Keen-
an, mortgagee, had a contractual right to accelerate ma-
turity of the debt for nonpayment of delinquent taxes and
on account of such delinquency he directed his attorney
to institute a foreclosure suit. Prior to the preparation
of a petition therefor, the treasurer discharged the tax
lien and made the official records show full payment of
delinquent taxes, thus preventing foreclosure proceedings
until after March 13, 1931.

The treasurer sold the mortgaged land to Katrina
Quivey of Salt Lake City, Utah, for delinquent taxes No-
vember 5, 1928, but which were not delinquent when the
mortgage was executed. From her Keenan purchased the
tax sale certificate March 16, 1929, and by virtue thereof
and payment of taxes for 1928 he acquired a tax lien for
$471.40 in addition to his 3,500-dollar mortgage. The
county had received from Quivey and Keenan $471.40,
including a fee of 25 cents, and the tax lien on the mort-
gaged land became the lien of Keenan and was not there-
after the lien of Dakota county or of the treasurer.

December 5, 1930, Nellie McClure, mortgagor, defend-
ant, went to the office of the county treasurer and gave
him her check on the First National Bank of Sioux City,
Iowa, for $678.10. This check represented two items—
one for $471.40 to redeem her land from the tax sale
evidenced by the tax sale certificate held by Keenan and
the other for $206.70 to pay her taxes on the mortgaged
land for the year 1929. The treasurer accepted her check
instead of money, immediately issued and delivered to her
his official certificate or receipt showing redemption of her
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land from the tax sale and the payment of taxes for the
year 1929. This resulted in discharging of record all her
delinquent taxes on the mortgaged land, including Keen-
an’s lien for $471.40, money previously received by the
treasurer for the county. These transactions occurred
December 5, 1930, in the office of the treasurer, who
immediately notified Keenan by mail that a certificate
or receipt of redemption of the land from the tax sale
had been issued to Nellie McClure. Pursuant to the
notice, Keenan appeared at the office of the treasurer
during the forenoon December 6, 1930, surrendered his
tax sale certificate, which was then canceled, received and
cashed the treasurer’s check for $471.40, redemption
money. The First National Bank of Sioux City, Iowa,
upon which the McClure check to the treasurer for $678.10
had been drawn, was closed on account of insclvency at
noon December 6, 1930, and did not pay the check. March
5, 1931, Keenan was notified by the treasurer that he had
canceled the redemption certificate or receipt for $471.40
and had reinstated of record the taxes against the Me-
Clure property. Keenan replied the next day that he
thought the county would have to stand the loss.

Should the loss occasioned by the transactions between
Nellie McClure and the treasurer fall on Keenan? The
witnesses do not agree as to the exact time the McClure
check was presented to the treasurer December 5, 1930—
Friday. Rockwell, treasurer, testified that Nellie McClure
came in about 3 p. m. and that he received her check be-
tween 3 and 4 o’clock. By her testimony she fixed the
time at 1:30. That she was more nearly correct is shown
by evidential circumstances. After leaving the office of
the county treasurer, she went to an insurance office in
Dakota City, the county seat, and gave the insurance
agency her check for $18.40 on the same bank, the First
National Bank of Sioux City, Iowa, for fire insurance.
This check was presented to the Nebraska State Bank of
South Sioux City, Nebraska, the same day, December 5,
1930, forwarded to the First National Bank of Sioux City,
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Iowa, and there paid before that bank closed at noon the
next day—December 6, 1930. The fair inference is that
the McClure check for redemption and for payment of
1929 taxes would also have been paid, if the treasurer,
who received it earlier the same afternoon, had acted
with the same diligence as the insurance agency. The
check for redemption could have been deposited December
5, 1930, with the Bank of Dakota City, his depository. It
could have been forwarded from there by mail to the First
National Bank of Sioux City, and cleared during the fore-
noon December 6, 1930. The bank on which the McClure
check for taxes was drawn was about five miles from the
county treasurer’s office and the check could have been
directly presented for payment December 5, 1930. The
treasurer did not see fit to pursue either course, though
he had accepted the check instead of money. When he
received the McClure check for $678.10 December 5, 1930,
he put it in the cash drawer, where it remained until
December 8 He made no effort to deposit or cash it
December 5 or 6. When he did offer it at his depository
it was rejected because the bank on which it was drawn
had been closed. He had canceled Keenan’s tax lien and
tax sale certificate without notice. He kept both the
MecClure check and Keenan’s canceled tax sale certificate.
He made no effort to collect the check from the drawer
thereof or to collect from her any part of the taxes can-
celed by him. He did not present to the receiver of the
insolvent bank a claim for the unpaid check though the
drawer thereof had $1,000 on deposit when the check was
issued and only $18.40 less when the bank was closed.
The failed bank reorganized and paid 60 per cent. of de-
posits. The treasurer, with the McClure check for $678.10
in his hands, made no effort to impound the McClure div-
idend or 60 per cent. of the McClure deposit and apply
the proceeds on the check, though permitted by Keenan
to do so without prejudice to the county or its treasurer;
did not attempt to recall the redemption certificate he
put into the hands of the tax debtor; did not transfer to
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Keenan the unpaid check as evidence of a claim for the
MecClure dividend; did not restore to Keenan the latter’s
canceled tax sale certificate. The cancelation of the taxes
postponed foreclosure of the mortgage while accumulating
interest increased the mortgage debt. The reinstatement
of the taxes created an apparent lien superior to that of
the mortgage.

When accepting payment to redeem land from a tax
sale to an individual purchaser, a county treasurer acts
in the capacity of a trustee for the holder of the tax sale
certificate which evidences former payment of taxes to
the county. Money paid to a county treasurer to redeem
land from a tax sale to an individual purchaser belongs
to the latter, not to the treasurer nor to the county which
already received the taxes. After accepting the check
from the tax debtor, instead of exacting the redemption
money, the treasurer was required to exercise reasonable
diligence in presenting the check for payment. A statu-
tory rule is as follows:

“A check must be presented for payment within a rea-
sonable time after its issue or the drawer will be dis-
charged from liability thereon to the extent of the loss
caused by the delay.” Comp. St. 1929, sec. 62-1603.

Negligence of the treasurer left his reinstatement of
canceled taxes without justification in either law or equity.
The determining issue in the controversy between Keenan
and the treasurer is not whether the McClures paid their
tax debts with a worthless check, but whether the treas-
urer, by reinstatement of the taxes, escaped the conse-
quences of his own negligence and imposed the resulting
loss on Keenan who was not chargeable with negligence
or wrong-doing of any kind. TUnder the circumstances
outlined herein, the loss resulting from the treasurer’s
negligence does not fall on Keenan. The reinstatement
was properly canceled by the district court. The former
opinion to the contrary is withdrawn, the reversal set
aside, and the judgment of the district court affirmed.

JUDGMENT ACCORDINGLY.
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FRANCES SUVERKRUBBE, APPELLANT, V. VILLAGE OF FORT
CALHOUN ET AL., APPELLEES.

FiLep JunNe 29, 1934. No. 29199.

1. Master and Servant: WORKMEN’S COMPENSATION Law: EM-
PLOYEE. Village marshal, appointed at beginning of municipal
vear by village board, is, within meaning of section 48-115,
Comp. St. Supp. 1933, an official of a governmental agency
created by the state, appointed for a regular term of office, and
is not an employee, within the meaning of the workmen’s com-
pensation law.

2. RiGHT oF RECOVERY. There can be no re-
covery, under the workmen’s compensation law, for an injury
to an employee unless it arises out of and in the course of his
employment.

3. ———: JoINT EMPLOYMENT. To constitute a joint

employment by two or more persons or corporations, there must
be some concert of action with reference to the wages or salary
to be paid by each, the hours of employment, or term of service
of the employee.

APPEAL from the district court for Washington county:
WILLIS G. SEARS, JUDGE. Affirmed.

Dryden, Dryden & Jensen and Carl T. Self, for appel-
lant.

William R. Patrick, Kennedy, Holland & De Lacy and
Edwin Cassem, contra.

Heard before Goss, C. J., ROSE, Goob, EBERLY, DAY and
PAINE, JJ., and LIVINGSTON, District Judge.

Goop, J.

This is an action to recover compensation death bene-
fits under the workmen’s compensation law. Frances
Suverkrubbe is plaintiff. Her deceased husband, Albert
Suverkrubbe, was the employee. The Village of Fort Cal-
houn and Nebraska Power Company were employers of
Mr. Suverkrubbe and are defendants.

Plaintiff alleges that, while her husband was employed
by defendant village as village marshal and by defendant
power company as a watchman and caretaker, in the per-
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formance of duties for each of his employers, on the
night of December 5, 1932, he was shot by a robber or
burglar, whom the employee was attempting to arrest;
that he died from the effects of the gunshot wound nine
days later. The defendant village, as a defense, alleges
that Suverkrubbe was an officer of the village, appointed
for a definite and fixed term, and was not an employee
within the meaning of the workmen’s compensation law.
Defendant power company denies that the shooting of
Suverkrubbe was in the course of his employment by the
power company, or that the injury arose out of his em-
ployment. The trial court found for each of the defend-
ants and dismissed plaintiff’s petition. Plaintiff has ap-
pealed.

Plaintiff contends that her husband was not an officer
of the village, appointed for a regular term or to complete
an unexpired portion of any regular term, but was an
employee of the village, within the meaning of the work-
men’s compensation law.

The workmen’s compensation law defines “employee’” to
cover every person in the service of the state, or any
governmental agency created by it, but excludes from its
operation any official in the service of the state, or any
governmental agency created by it, who has been elected
or appointed for a regular term of office or to complete
an unexpired portion of any regular term. Comp. St.
Supp. 1933, see. 48-115.

Section 17-208, Comp. St. 1929, provides: “The village
board of trustees may appoint a village clerk, * * *
marshal and shall appoint a board of health consisting
of three members,—the chairman of the village board,
who shall be chairman, the marshal, who shall be secretary
and quarantine officer, and one other member.” Said sec-
tion further provides: “Said appointees shall hold office
for one year, unless sooner removed by the president of
the board, with the advice and consent of the trustees.”

Section 17-213, Comp. St. 1929, provides: “The marshal
shall be chief of police, and shall at all times have power
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to make or order an arrest with proper process, for any
offense against the laws of the state or ordinances of the
village, and bring the offender to trial before the proper
officer of the village, and to arrest without process in all
cases where any such offense shall be committed or at-
tempted to be committed in his presence.” Section 17-209,
Comp. St. 1929, fixes the maximum salary which may be
paid to village officers, including the marshal.

In the case of Rooney v. City of Omaha, 105 Neb. 447,
it was held: “A regular term of office, as the term is
applied to government employees in the workmen’s com-
pensation law (Rev. St. 1918, sec. 3656), means such term
of office as has a fixed and definite duration and a date
of termination known and fixed by law or other general
regulation.”

In the opinion in State v. Galusha, 74 Neb. 188, it is
said (p. 199) : “Ordinarily, say the authorities, the word
‘term’ or ‘term of office,’ when used in reference to tenure
of office, means a fixed and definite period of time’—
citing a number of cases.

In the instant case, the record discloses that Suver-
krubbe was first appointed to fill out an unexpired term,
and at the beginning of the municipal year he was re-
appointed. His tenure of office, unless removed, would
automatically terminate, by the statute, in one year. It
was so0 recognized when he was holding the office and was
reappointed at the beginning of a new municipal year.
We think that, under the law, there is no question that
Mr. Suverkrubbe was an officer of the village, appointed
for a regular term of office. It follows that his widow
cannot recover compensation death benefits under the
workmen’s compensation law,

The evidence shows that the power company has no
manufacturing or generating plant in Fort Calhoun; nor
does it maintain any office or other building therein. It
furnishes electricity for lighting the village streets and
for use by the village inhabitants. The power company
employs one person in the village whose duty it is to
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replace worn out or broken electric light bulbs, and once a
week to wind the clock which automatically turns off and
on the street lights, and to report to the company’s office
in another city breakage or defects in the company’s
electric lines. Mr. Suverkrubbe was hired by the power
company to perform these duties. He was shot in an at-
tempt to arrest a robber, or burglar, while in the per-
formance of his duties as village marshal. There is no
evidence that at the time he was in the performance of
any duty for the power company. The burglar, or robber,
was not shown to have been in any way interfering with
any property of the power company, but had broken into
a store building. It necessarily follows that the injury
did not arise out of and in the course of his employment
by the power company.

Plaintiff, however, contends that there was a 301nt em-
ployment of her husband by the two defendants; that his
wages were $75 a month, of which the village paid $60
and the power company $15, and that, pursuant to the
provisions of section 48-129, Comp. St. 1929, she is en-
titled to recover if the injury arose out of and in the
course of his employment by either of his employers.

The evidence discloses that Mr. Suverkrubbe was hired
by the power company without any reference to his ap-
pointment as village marshal, or without any agreement
or arrangement between the power company and the
village. It also appears that he was appointed marshal
without reference to his duties as an employee of the
power company, and that there was no conference or
arrangement between the village and the power company
as to the amount of wages or salary that should be paid
by each; that there was no arrangement or agreement
as to the hours of labor or the term of service. In order
to constitute a joint employment, there must have been
some joint arrangement between the two employers as
to the employment by each. In the absence of any show-
ing that there was any joint arrangement as to salary,
wages, hours of employment or term of service, there can-
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not be any joint employment, within the meaning of sec-
tion 48-129, Comp. St. 1929,

From what has been said, it necessarily follows that
there can be no recovery by plaintiff in this case. The
judgment of the district court is right and is

AFFIRMED.

ORCHARD & WILHELM COMPANY, APPELLEE, V. HANNAH C.
PETERSEN, ADMINISTRATRIX, APPELLANT.

FiLep JunNeE 29, 1934. No. 29208.

1. Evidence. In action under compensation law, report of an in-
jury to employee made by employer to the compensation com-
missioner may be introduced in evidence as an admission against
interest of the employer, as to how, when and where the injury
occurred, and, in the absence of other evidence, may be suffi-
cient to make a prima facie case for claimant.

2. Master and Servant: WORKMEN’S COMPENSATION LAW: BURDEN
oF PRoOF. To recover compensation death benefits under the
workmen’s compensation law, where liability is denied, claim-
ant must establish by a preponderance of the evidence that the
workman sustained an accidental injury arising out of and in
the course of his employment, and that his death resulted from
the effects of such injury.

APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Affirmed.

Edward J. Dugan, Lawrence F. Welch and John A.
McKenzie, for appellant.

Crossman, Munger & Barton and Varro H. Rhodes,
contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, and
PAINE, JJ., and CARTER and LIVINGSTON, District Judges.

Goop, J.

Hannah C. Petersen (hereinafter referred to as claim-
ant), widow of William R. Petersen, deceased, and ad-
ministratrix of his estate, instituted this proceeding be-
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fore the compensation commissioner, to recover from Or-
chard & Wilhelm Company (hereinafter referred to as
the company) death benefits under the workmen’s com-
pensation law. The company denied that claimant’s hus-
band received an injury arising out of and in the course
of his employment, alleged that he died from natural
causes and not as a result of any accident, and that the
action is barred because no claim for compensation was
made by claimant within six months from her husband’s
death. The compensation commissioner made an award
to claimant; the company appealed to the district court,
where findings were made in favor of the company on
each of the propositions, and award of compensation de-
nied. Claimant has appealed.

For many years prior to February, 1933, Mr. Petersen
had been employed by the company as a floor man in its
wholesale store in Omaha. On the 9th of February, 1933,
Petersen was informed that, because of business condi-
tions, his services would be discontinued after the 28th
day of February following. Apparently at the same time,
he informed a representative of the company that he
had a hernia and he was sent to a physician. It was
deemed necessary that an operation should be performed,
and Petersen desired his regular physician to perform the
operation, to which the company assented. However,
Petersen wore a truss and continued his work for the
company until the close of February, 1933. The next
day he entered a hospital and was operated upon for
hernia. The operation appeared to be successful, and Mr.
Petersen appeared to be progressing satisfactorily until
the 11th day of March, when his breathing became la-
bored, his lips and nails became cyanotic or blue, and he
expired within a few moments.

It is claimant’s contention that Petersen sustained an
accidental injury from ‘“pushing a truck loaded with
linoleum up an incline in the store of the said Orchard
& Wilhelm,” in the course of his employment, causing
the hernia, which, in turn, necessitated the operation, and
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that death resulted because of the operation. To be more
exact, it is claimant’s contention that Petersen died from
an embolism, and that the embolus was caused by the
hernia operation.

The only evidence that Petersen sustained an accidental
injury in the course of his employment is that contained
in a first report made to the compensation commissioner
by a Mr. Nestor, a “personnel director” for the company.

Claimant argues that, in an action for compensation,
the report of an injury, made by an employer to the com-
pensation commissioner, may be introduced in evidence,
to establish a prima facie case and as an admission
against interest of the employer, as to how, when and
where the injury occurred. She cites and relies upon the
following cases: Northeast Oklahoma R. Co. v. State In-
dustrial Commission, 88 Okla. 146; Jacque’'s Case, 121 Me.
353 ; Carroll's Case, 225 Mass. 203; Ross’ Case, 124 Me.
107; Hege & Co. v. Tompkins, 69 Ind. App. 273; Reck v.
Whattlesberger, 181 Mich. 463; Brown’s Case, 228 Mass.
31. Several of these cases do hold that such a report is
in the nature of an admission against interest and may
be sufficient to make a prima facie case, but none of them
holds that such report is coneclusive, and in all of the
cases cited the findings of the compensation commissioner,
or industrial board, as the case may be, have the force
and effect of the verdict of a jury in a law action; while
in this state compensation cases in this court are tried
de novo, and this court is required to determine the facts
from the evidence preserved in a bill of exceptions, in-
dependently of any findings or conclusion that may have
been reached by the trial court. We think it may be
conceded that such a report, in this state, may be suffi-
cient to make a prima facie case, and, if there were no
other evidence upon the subject, such a report may be
sufficient to sustain a finding for the claimant. However,
in this case, there is other evidence which tends to dis-
credit the facts recited in the report.

Plaintiff’s work for the company was principally upon
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the sixth floor of the store and incidentally, and to a small
extent, on the second floor. There are no inclined planes
or runways either on the second floor or sixth floor, or
on any other floor of the store save on the seventh floor,
and the evidence shows that Petersen’s work was that of
a floor man; that he had no occasion, in the course of his
employment, to go to the seventh floor, or to perform any
work on that floor. This tends to negative the claim that
Petersen was injured by pushing a truck load of linoleum
up an incline. Moreover, it is significant that no other
person in the store, where there are many employees, is
shown to have any knowledge that Petersen had ever
received any injury in the course of his employment ex-
cept Mr. Nestor, who made the report to the compensation
commissioner, or that Petersen ever performed any labor
on the seventh floor. It is also fairly inferable from the
record that the only source of Nestor’s information was
that obtained from Mr. Petersen. It is also significant
that in an action by claimant against an insurance com-
pany, to recover for the death of her husband, she alleged
in her petition as follows: “Plaintiff further alleges that
the said William R. Petersen, on or about the 6th day
of February, 1933, * * * received and sustained a hernia,
caused by operating a heavily loaded wheelbarrow upon
an inclined runway.” Under the facts disclosed, we are
of the opinion that the evidence will not sustain a finding
that Petersen received an injury arising out of and in
the course of his employment.

Two physicians testified as to the cause of Petersen’s
death. One was his attending physician and surgeon,
who performed the operation. Another was the surgeon
who performed an autopsy, or partial autopsy, after Pe-
tersen’s death. Each of these doctors testified that in his
opinion Petersen died from an embolism. Doctor N., who
performed the hernia operation, testified that he was
present and observed the autopsy, and that in his opinion
Petersen’s death was caused by an embolus in the coro-
nary artery; while Doctor E., who performed the autopsy,
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testified that there was no embolus in the heart or coro-
nary artery; that there was none in the lungs; that he
found no embolus, but that it was his opinion Petersen
died from an embolus in the brain. However, the brain
was not examined, and the cranial cavity was not opened.
But Doctor E. based his opinion, that death was caused
from embolism in the brain, on the symptoms which char-
acterized the manner in which Petersen died. He further
testified that in his opinion the embolus came from the
hernia operation, and further that he had expected to find
an embolus either in the heart or in the lungs and was
surprised that it was not found. Apparently because the
symptoms indicated death from embolism, he concluded
that it must be in one of the vital organs and, therefore,
was in the brain. Both doctors testified that embolism
occasionally resulted from a surgical operation, but usu-
ally in such cases there was infection. Both doctors
testified that there was absolutely no infection in the
operative wound; that it was clean and healing nicely
at the time of Petersen’s death. Doctor N. also testified
on cross-examination that embolism did not result from
the hernia operation. Both doctors testified that embolism
may result from other causes than a surgical operation.

From a consideration of this evidence, it seems that
the actual cause of Petersen’s death is a matter of specu-
lation. Had the autopsy extended to an examination of
the cranial cavity and had it disclosed an embolus in the
brain, one point, at least, would have been cleared up, but
even then it would be a matter of conjecture and specula-
tion whether the embolus was caused by the hernia oper-
ation.

In this case it was incumbent upon the claimant to estab-
lish by a preponderance of the evidence, first, that Peter-
sen sustained an accidental injury, arising out of and in
the course of his employment; that such injury necessi-
tated the operation; that the operation caused an embolus
to be released into the blood stream, and that the embolus
caused his death. We think the evidence is insufficient
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to show either that Petersen received an accidental injury,
arising out of and in the course of his employment, or
that his death was caused by embolism, arising from the
hernia operation.

It is unnecessary to consider other assignments of error.
The findings of fact of the district court are in accordance
with the evidence and require an affirmance of the judg-
ment.

AFFIRMED,

L. W. CHILES, APPELLEE, V. CUSTER COUNTY, APPELLANT.
FiLep JuNE 29, 1934. No. 28996.

Appeal. In a law action where jury is waived and trial to the
court, findings of fact by trial judge will not be disturbed by
this court on appeal, if there is competent evidence to support
the findings and judgment of the court.

APPEAL from the district court for Custer county:
BRrRUNO O. HOSTETLER, JUDGE. Affirmed.

-

M. M. Runyan, for appellant.
C. H. Holcomb and R. E. Brega, contra.

Heard before ROSE, Goop, EBERLY, DAY and PAINE, JJ.,
and LESLIE and RYAN, District Judges.

LESLIE, District Judge.

This is a suit by plaintiff against defendant for dam-
ages on account of construction of a highway across the
land of plaintiff, by which a triangular tract containing
approximately 7.87 acres was separated by the roadway
from the main body of the plaintiff’s farm. Briefly sum-
marized, the facts are substantially as follows:

Plaintiff was the owner of the N. E. 14, of the S. W. 14,
section 18, and the S. W. 1, of the N. W. 14, of the same
section, township 16, range 23, Custer county. For many
years there had been a public roadway on the east side
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of the N. E. 14, of the S. W. 14 which turned westward
at the northeast corner thereof and proceeded westward
to the northwest corner of the N. E. 1} of the S. W. 14,
section 18, when it again proceeded northward.

In 1925 the county board of Custer county was peti-
tioned to designate this roadway as part of a county high-
way to extend from the west side of Custer county to
a point in the county north of Oconto. No action was
taken on this petition until March, 1930, when the road
in question was designated a county highway by the
board of county commissioners. That summer the county
began operations to put it in condition, and when the
southeast corner of the N. E. 14 of the S. W. 14 of sec-
tion 18 was reached, it was found that if the old road-
way were abandoned a short distance north of said south-
east corner and the highway constructed diagonally across
the land belonging to the plaintiff, and the S. E. 14 of
the N. W. 14 of section 18 which joined plaintiff’s land
on the north and belonged to one Pandorf, four curves
could be eliminated. The highway commissioner and the
road committee of the county board discussed the ad-
visability of this change of route with the plaintiff and
Pandorf, with the result that the highway was routed
across the two forty-acre tracts belonging to the said
plaintiff and Pandorf. This was in October, 1930. Sev-
eral months later the plaintiff filed claim with the county
board for damages. This claim, it appears, was not acted
upon by the board, but a conditional allowance of $100
was made to the plaintiff, and from this he appealed to
the district court. Jury was waived, trial had to the
court, and judgment awarded plaintiff in the amount of
$300. From this the defendant county appealed to this
court.

Plaintiff by his petition alleges the ownership of the S.
W. 14, and the S. W. 14, of the N. W. 14, section 18, Custer
county; that in 1930 the county, in the construction and
designation of a highway, appropriated certain of his
land, and impaired the value of his entire farm by chang-
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ing the course of the road as it had existed and routing
it across plaintiff’s property.

Defendant admits the appropriation of the land, and
that the course of the highway was changed, but alleges
that the change was with the knowledge and consent of
the plaintiff, and that he agreed to waive claim for dam-
ages, and by his conduct is estopped to maintain this
action.

The questions at issue are whether plaintiff waived his
right to damages, and, if not, the amount of such dam-
ages.

It is not contended that there was a written agreement
between the plaintiff and the defendant, but conversations
had between plaintiff, the highway commissioner and in-
dividual members of the board of county commissioners
are relied upon by the defendant as constituting an agree-
ment between the plaintiff and defendant.

The evidence shows that in 1930, when work was begun
on the highway, the plaintiff accompanied the county com-
missioner of highways, and at least one of the county
commissioners, to the point where it was proposed to
abandon the north and south road on the east boundary
line of plaintiff’s property and build it diagonally across
the N. E. 14 of the S. W. 14, and the S. E. 1, of the
N. W. %, of section 18. The primary purpose of the
diversion of the road at this point was the elimination
of four curves. Plaintiff testified he informed the rep-
resentatives of the county in charge of the construction
that his land would be damaged by having the road cross
the quarter section as proposed, and that he would de-
mand damages. Several witnesses called by the defendant.
controverted the testimony of the plaintiff as to his in-
tention to make claim for damages against the county,
and testified also that plaintiff agreed to waive damages.
Defendant having admitted the construction of the high-
way across plaintiff’s quarter section and the appropria-
tion of his land, for which plaintiff was not remunerated,
and having pleaded in justification that plaintiff agreed
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to waive his claim for damages, the burden was upon the
defendant to prove by a preponderance of the evidence
the agreement contended for. In our judgment defend-
ant failed to make such proof. Had a jury been retained,
we are of opinion that the trial court could not properly
have submitted the question of waiver to it. It is not
necessary, however, to discuss this, as a jury was waived
and trial had to the court which found in favor of the
plaintiff. This was the only judgment the trial court
could have rendered, as we view it, and the judgment is
AFFIRMED.

MITCHELL DRAINAGE DISTRICT, APPELLANT, V. FARMERS
IRRIGATION DISTRICT ET AL., APPELLEES.

Fiep June 29, 1934. No. 28850.

1. Waters: USE FOR IRRIGATION: PRESCRIPTIVE AND RECIPROCAL
RicHTs. Fact that defendant acquired by prescription right to
intercept and use certain waters did not vest any reciprocal
rights in plaintiff to compel defendant to continue to intercept
such waters under circumstances in this case.

: Defendant irrigation ditch intercepted and
used certam waters for more than prescriptive period. Plain-
tiff constructed its drainage ditch in the regular course of such
waters but without reference to them. However, it was not
shown that the ditch would have been any different if plaintiff
had taken said waters into account. At the place where the
irrigation ditch crossed the natural course of the waters de-
fendant constructed a needle-gate and overflow by which they
could be carried through the irrigation ditch. Held, that de-
fendant has not lost the right to open the needle-gate and
permit the waters to flow through into plaintiff’s drainage

o

district.

3. EsToPPEL. Held, that defendant under the
facts in this case has not lost the right to carry the waters
through its irrigation ditch into plaintiff’s drainage ditch on
account of acquiescence, dedication or estoppel.

4. PRESCRIPTIVE AND RECIPROCAL RIGHTS. Ac-

qmsltlon of right to divert and use waters of a draw by irri-
gation district carries no reciproeal right to continue main-
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tenance of such artificial condition for benefit of lower owners
though mamtamed for the prescriptive period.
5. . Lower owners improving their
property in rehance on artificial conditions created by diver-
sion and use of waters of stream acquired no reciprocal right
to continuance thereof.

6. Irrigation district could discontinue diversion
of sald waters at any time and restore them to their original
course provided its action was not capricious, wanton or irra-
tional.

7. Upper riparian owner constructing and

maintaining artificial structure affecting flow of waters for
temporary purpose advantageous to it is not obligated by
lapse of time to maintain structure and conditions produced
thereby though incidentally benefiting lower owners.

APPEAL from the district court for Scotts Bluff county:
EpwARD F. CARTER, JUDGE. A ffirmed.

Morrow & Morrow, for appellant.
Neighbors & Coulter, contra.

Heard before ROSE and PAINE, JJ., and LIGHTNER,
REDICK and THOMSEN, District Judges.

LIGHTNER, District Judge.

Injunction to prevent defendant from permitting the
waters from Wet Spottedtail Draw to pass through its
irrigation canal and into plaintiff’s drainage district. The
finding was for defendant and plaintiff has appealed.

The appellant will be referred to in this opinion as
plaintiff, and the appellees, who are the irrigation district
and its officers, as defendant. The controversy pertains
to water conditions in and about Mitchell in Scotts Bluff
county.

For many years defendant company has intercepted
the water from Wet Spottedtail Draw and carried it east-
ward where it was used for irrigation purposes. Prior
to the establishment of irrigation, Wet Spottedtail Draw
was a dry slough most of the year. After the establishment
of irrigation, and particularly after the construction of
the Pathfinder Irrigation Ditch, water came therefrom
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mostly in the form of seepage and gathered in the Wet
Spottedtail Draw and this is the water in controversy in
this case. The Pathfinder Irrigation Ditch is about four
miles north of defendant’s irrigation ditch. The two
irrigation ditches were constructed about the same time,
1906 or 1907. The diversion of the Wet Spottedtail water
did not prevent seepage waters from coming down into
Mitchell and as a result of such waters plaintiff’s drain-
age ditch was organized in 1913 to take care of such
seepage conditions. Plaintiff contends that neither when
the ditch was constructed nor afterwards when it was
improved on several occasions did it take into account the
waters that were coming down in Wet Spottedtail Draw;
that it relied on defendant continuing to intercept and
carry said waters to the east. However, a spillway was
put in when the irrigation canal was first built directly
opposite Wet Spottedtail Draw, and just after the com-
pletion of the drainage ditches in the spring of 1913, that
is, in the fall of 1914, the irrigation district made a
needle-gate construction in the south bank of its canal
just opposite where Wet Spottedtail Draw comes into the
same by which said waters could be let through and con-
tinued on down into plaintiff’s drainage district. This
last was not used except for a few days after it was first
constructed and again a few days in 1925 or 1926, after
which it was closed due to protests from the plaintiff.
The needle-gate was again opened in the fall of 1932
which led to the filing of this suit. Plaintiff obtained a
temporary injunction, which on the final hearing was dis-
solved and a general finding was entered in favor of the
defendant.

Plaintiff bases its right to relief upon three grounds:
(1) That defendant is estopped by changed conditions and
long lapse of time to carry the water through its irriga-
tion canal into plaintiff’s drainage district. (2) The de-
fendant irrigation district has obtained a prescriptive
right to the water as against the plaintiff and the plain-
tiff has obtained a reciprocal right to have the water con-
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tinued as it had been flowing during the prescriptive
period. (3) That the new watercourse has by the lapse of
time become the natural course of the stream and the right

~to have the stream continue in its present course has be-

come absolute. Closely allied to the last, perhaps part of it,
is the claim that these are new waters developed by irri-
gation, never had any course except that established for
them by defendant by being taken into its canal and
carried eastward in its irrigation canal. A more complete
statement of the facts as found by the district court sup-
plementing what has just been said follows:

“The testimony in this case shows that the Farmers
Irrigation District canal, at the point involved in this
action, was constructed about 1907, at which time the
banks of said canal, where it crossed Wet Spottedtail
Draw, were solid earthen works. At this time there was
no water flowing in Wet Spottedtail, nor was there a

‘running stream at that point until several years later.

In 1911 or 1912 seepage water began to appear in Wet
Spottedtail both above and below the Farmers Irrigation
District canal. This seepage condition continued in a
progressive manner until the lands now within the Mitch-
ell Drainage District were imperiled. As a result the
plaintiff drainage district was formed in 1912, the whole
of it being below but extending close to the Farmers
Irrigation District canal in Wet Spottedtail Draw. In
1913 the drainage ditch as first constructed was com-
pleted, it being what was generally termed a plow ditch.
In the fall of 1913 or in the spring of 1914, a concrete
structure was placed in the south bank of the Farmers
Irrigation District canal which would permit the water
from upper Wet Spottedtail to pass through the Farmers
Irrigation District canal and into plaintiff’s drainage
ditch. In the meantime a live stream of water had com-
menced to flow in Wet Spottedtail Draw and probably
had been so running since 1912 or 1913, which water was
permitted or allowed to flow through the north bank of
the Farmers Irrigation District canal into said ecanal.
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During the irrigation season said water was impounded
and used for irrigation purposes and in the ‘off season’

it was carried down the Farmers Irrigation District canal

a quarter of a mile and sluiced back to the river. The
gate in the south bank of the Farmers Irrigation District
canal, according to the evidence, was kept closed by the
defendant district until 1925 when it was opened and the
water coming down Wet Spottedtail Draw from the irri-
gated lands above the Farmers Irrigation District canal
was permitted to go on through said Farmers Irriga-
tion District canal and into the drainage ditch of the
plaintiff. The evidence shows that plaintiff’s board of
directors complained to the manager of the Farmers Ir-
rigation District about the damage the additional water
was causing and that said gate was immediately closed
and not again opened until the fall of 1932, at which time
this suit was commenced, praying for an injunction.

“The evidence clearly shows that the water complained -
of arises within the Pathfinder Irrigation District, which
district is not a party to this action. * * * The drainage
ditch built by the plaintiff is * * * in the natural water-
course of the Wet Spottedtail watershed. * * * Consid-
erable testimony was produced in an attempt to show
whether or not the flowing of this water into the Mitchell
drain injured the plaintiff. While the evidence was very
conflicting, it is the opinion of the court that some dam-
age resulted from the turning of this water into the
Mitchell drainage ditch. * * *

“The Farmers Irrigation District * * * has not ob-
tained nor does it claim any right by prescription against
the Mitchell Drainage District, the plaintiff herein. The
evidence fails to show where the defendant has claimed
any right adverse to the plaintiff upon which a reciprocal
right could be predicated. * * *

“Plaintiff has not expended money or made improve-
ments in the belief that a permanent, artificial watercourse
had been constructed to carry the water of Wet Spotted-
tail. Plaintiff contends that plaintiff’s drainage ditch was
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constructed under the belief that no water would ever
come down Wet Spottedtail past the Farmers Irrigation
District canal. The evidence does not sustain this point.
The drainage ditch was built when seepage first appeared
and at a time when very little seepage water had appeared
above the Farmers Irrigation District canal. The ditch
was constructed with a plow in the first instance. It, un-
doubtedly, being intended that the erosion and sloughing
off of the banks and the natural tendency of the water
flowing therein to make its own grade would aid in get-
ting the desired results. If the Farmers Irrigation Dis-
trict canal had not been built, or if a siphon had been
constructed under the Farmers Irrigation District canal
in Wet Spottedtail Draw, can it be said that the same
drain would not have been constructed? With the amount
of water in Wet Spottedtail increasing progressively since
1913, can it be said that additional construction and re-
pairs would not have been necessary or that the construc-
tion and repair work done would not have been required?
Plaintiff contends that, if they had known that the waters
of Wet Spottedtail were not to have been permanently
diverted, they would have constructed bridges instead of
culverts over the highways crossing the ditch and saved
the expense of replacing them. The evidence shows that
a gate was placed in the bank of the Farmers Irrigation
District canal in the fall of 1913 or spring of 1914, in-
dicating an intention to let this water through, which was
well known to the members of the board of the Mitchell
Drainage District and to which they paid no heed. Can
we assume that plaintiff would have anticipated that the
water of Wet Spottedtail Draw would have progressively
increased to such an extent that in the future they would
have constructed bridges instead of the sixty-inch culverts
which they did construct? It appears to the court that
no one foresaw or could have foreseen the result of the
application of large quantities of water for irrigation
purposes to lands above the Farmers Irrigation District
canal, the seepage that followed, or the necessity for large
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drains to carry subsurface water back to the river to
avoid the saturation of lands to the surface of the ground
that would thereby make them of little value. The court
fails to find sufficient evidence to support the theory that
plaintiff spent large sums of money, or made valuable
improvements, under the belief that the change of the
course of the stream was permanent, that plaintiff relied
thereon, or that said sums would not have been spent for
the improvements made but for such belief. It is my
opinion therefore that the theory of changed conditions
and acquiescense on the part of the defendant are not
supported by the evidence to such an extent that the
doctrine of an equitable estoppel should be applied.

“Plaintiff further contends that defendant has acquired
a right to the water of Wet Spottedtail by prescription
and that plaintiff has obtained a reciprocal right that said
waters be not turned back into its drain; that, in legal
effect, the new course has become the natural course of
the stream. It does not appear from the evidence that
defendant has obtained any right adverse to the plaintiff
out of which a reciprocal right in favor of the plaintiff
could arise. The evidence shows that the state of Ne-
braska and the United States both claim the return flow
from irrigation purposes. The evidence also shows that
the defendant has a storage water contract with the
United States for certain storage water for use during
the irrigation season and that all of the waters flowing
down Wet Spottedtail into the Farmers Irrigation District
canal is charged against the amount purchased. There
can be no dispute that the statute of limitations does not
operate against the United States. If the Farmers Irri-
gation District obtained the use of this water by purchase,
it could not be said that their taking of the water could
be adverse, especially as against plaintiff.”

Plaintiff’s main reliance for reversal is upon the prin-
ciple that the irrigation district by intercepting and using
the waters from Wet Spottedtail Draw for more than the
prescriptive period has obtained the prescriptive right as
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against plaintiff to continue to use them. Plaintiff con-
tends that, plaintiff having lost the right by prescription
to have them continue to flow into its drainage district
even though the use should be beneficial to plaintiff, and
defendant having by adverse use obtained the right to such
waters, defendant cannot now cast these waters, which are
its waters, back on plaintiff so as to damage plaintiff. Plain-
tiff further contends that it has relied on a continuance of
the diversion so long made by the defendant of these
waters and has erected its drainage district without ref-
erence to them and on the assumption that defendant
wanted them and would continue to use them. It claims
that it had the right to build its drainage district in re-
liance on defendant continuing to do as it had done.
There has therefore accrued to plaintiff, so it claims, a
reciprocal right to have defendant continue to intercept
and care for these waters. Plaintiff’s theory of reciprocal
rights appears to be sustained by the cases of Belknap v.
Trimble, 3 Paige (N. Y.) 577; Mathewson v. Hoffman, T1
Mich. 420; Stimson v. Brookline, 197 Mass. 568, 125 Am.
St. Rep. 382; Kray v. Muggli, 84 Minn. 90; Smith v. You-
mans, 96 Wis. 103, 65 Am. St. Rep. 30, 37 L. R. A. 285;
Castle v. Madison, 113 Wis. 346 ; Broadwell Special Drain-
age District v. Lawrence, 231 I11. 86. Defendant on the
other hand contends that there is no such reciprocal right.
Cases apparently supporting the proposition of defendant
are Goodrich v. McMillan, 217 Mich. 630, 26 A. L. R. 801;
Lake Drummond Canal & Water Co. v. Burnham, 147 N.
Car. 41; Drainage District No. 2 v. City of Everett, 171
Wash. 471. The authorities seem to be hopelessly divided
and there is considerable confusion in the application of
principles. One of the leading cases in support of plain-
tiff’s position is Kray v. Muggli, supra, which holds (see
syllabus, 86 N. W. 882): “Where the flow of a stream of
water has been diverted from its natural channel, or ob-
structed by a permanent dam, and such diversion or ob-
- struction has continued for the time necessary to establish
a prescriptive right to perpetually maintain the same, the
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riparian owners along such stream of water, who have im-
proved their property with reference to the change and
in reliance on the continuance thereof, acquire a recip-
rocal right to have the artificial conditions remain undis-
turbed ; and the person who placed the obstruction in the
stream, or caused the diversion of the waters, and all
those claiming under or through him, are estopped upon
principles of equity from restoring the waters to their
natural channel or state to the injury of such riparian
owners.”

Among the cases cited by plaintiff Broadwell Special
Drainage District v. Lawrence, 231 1ll. 86, is particularly
in point. In that case the natural course of drainage was
northeast. However, many years prior to the beginning
of the lawsuit, defendant’s predecessors in title established
a new course of drainage to the northwest. Some time
prior to the beginning of the suit, defendant sought to
change such course of drainage back to the normal or
natural course prior to the change made by his prede-
cessor in title about forty years before. In doing so, he
connected the tile drainage from his land with the drain-
age system established by plaintiff district. This resulted
in overcrowding the conduit of the district, backing up
water to plaintiff’s damage. It was held that, where the
owners of a dominant heritage established an artificial
channel so as to divert water naturally flowing upon the
servient tenement, through which channel the water
flowed without interruption for more than twenty years,
mutual and reciprocal rights were acquired by prescrip-
tion, which exempted the dominant owner from the duty
of restoring the water to its original course, and released
the servient estate from the burden of the drainage.

Another case cited by plaintiff is Johnk v. Union P. R.
Co., 99 Neb. 763. This case holds that a riparian owner
cannot restore the channel of a stream to its old bed
where he did not act promptly and where the owners
along the old bed have changed their position in reliance
on the stream continuing in its new bed, even though the



VoL. 127] JANUARY TERM, 1934 493

Mitchell Drainage District v. Farmers Irrigation District

statutory period of ten years has not passed. The Johnk
case is cited by plaintiff in support of its position, but it
is not in our opinion in point. The holding in the Johnk
case was' based on acquiescence and estoppel. The court
say: “Had defendants taken steps to restore the stream
to its former channel promptly, before the former channel
had been obstructed by silt and vegetation, and before
plaintiffs had incurred expense in supplying their want
of water by artificial means, there is no doubt they would
have had the right to do so, but we think their acquies-
cence and the changed conditions warrant the relief grant-
ed plaintiff by the distriet court.” The difference it seems
to us is that a stream beginning to flow in a new channel
presents at once the condition of permanency, while the
Wet Spottedtail waters were always diverted for a specific
and temporary purpose and the needle-gate and overflow
were a continuing notice of a claimed right to restore
them to their original course.

Many quotations could be given from the cases which
support plaintiff’s contentions, but we do not believe that
it would serve any good purpose to do so. The above
illustrate the principles upon which, they rest.

Turning now to an examination of the authorities cited
by defendant. One of the cases it relies on is Greisinger
v. Klinhart, 282 S. W. (Mo. App.) 473. This case was
taken to the supreme court by certiorari where the judg-
ment of the trial court which had been reversed by the
court of appeals was affirmed. Greisinger v. Klinhardt,
321 Mo. 186, 9 S. W. (2d) 978. However, the facts in
that case and the principles applied by the supreme court
do not in my judgment make it an authority of any great
value in favor of either plaintiff or defendant. The su-
preme court in 321 Mo. 186, held: “The owners of differ-
ent parcels of land adjacent to an artificial lake, acquired
from a common owner without reservations, have an equal
right to maintain the lake and the dam which holds the
water. The ownership of the land adjacent to the lake
determines the right to maintain and use the lake. Where
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all the land borders the lake and belonged to one owner -
and passes from him in different parcels to different
grantees, the right to use and maintain the lake attaches
to the different parcels, and under the principle of re-
ciprocal easements the upper owner cannot cut off the
supply of water, nor the lower owner remove or destroy
the dam or lower the water, without mutual agreement
or joint action.”

Goodrich v. MeMillan, 217 Mich. 630, 26 A. L. R. 801,
is also relied on by defendant. This was a case where a
lake was established by a dam, or at least the level of
the lake was raised by a dam, which went out, and de-
fendant decided not to rebuild it and made a contract
with the owner of the flowed lands to surrender the flow-
age rights. The plaintiffs had established summer cot-
tages, hotels and other improvements with reference to
the artificial level thus established. The finding was
against the contention of the plaintiffs to the effect that
they had the right to rebuild the dam and maintain the
waters at the artificial level where it had been maintained
above the natural level for nearly seventy years. The
Kray v. Muggli case, supra, is referred to in the following
language: ‘Plaintiffs contgnd that they have acquired the
reciprocal right to have the waters maintained at the
artificial level; that such level, in legal effect, has become
the natural level. They cite Kray v. Muggli, 84 Minn. 90,
54 L. R. A. 473, 87 Am. St. Rep. 332. This decision over-
ruled [Kray v. Muggli] 77 Minn. 231, 45 L. R. A. 218.
It supports plaintiffs’ contention. But it is said in 27 R.
C. L. 1206, that ‘this decision has been severely criticized,’
and in 3 Farnham on Waters and Water Rights, 2406:
‘There seems to be no principle on which Kray v. Muggli
can be supported.” And it is indicated in Lake Drummond
Canal & Water Co. v. Burnham, 147 N. Car. 41, 17 L. R.
A. n. s. 945, 125 Am. St. Rep. 527, that ‘the Minnesota
decision and some others of like tendency are not in ac-
cord with the weight of authority.’”

Those authorities which hold in plaintiff’s favor do so
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largely it seems to us on the ground that there has been
a permanent obstruction or diversion. In Matheson wv.
Ward, 24 Wash. 407, 85 Am. St. Rep. 955, one fork of a
river was dammed many years before so as to divert the
waters into the remaining forks. This condition of af-
fairs had been carried on for many years and the farmers
below the point of diversion had improved their farms
in reliance upon a continuance of the same conditions. In
Hollett v. Davis, 103 Pac. 4283 (54 Wash. 326) it was
held: “The proprietor of a stream who diverts it into
an artificial channel, and continues such change for a time
exceeding the statute of limitations, is estopped, as against
a person making a beneficial use of the water, to return
it to its natural channel to the latter’s injury.”

This is the same court that held very recently in Drain-
age District No. 2 v. City of Everett, 171 Wash. 471, that
because the city had maintained a dam for a number of
yvears and plaintiff had established its drainage district in
reliance upon a continuance thereof and the people in
plaintiff’s drainage district would be greatly damaged by
removing the dam and turning the waters back into their
old channel did not make it obligatory upon the city to
continue to maintain the dam for the benefit of such lower
owners. While the rights of.the city in this case were
obtained by judicial decree, and not by prescription, much
that is said in the opinion is applicable to the facts now
before us.

The situation in Broadwell Special Drainage District v.
Lawrence, 231 I1l. 86, very much resembles plaintiff’s sit-
uation here, yet between the two cases are several dis-
tinguishing features, most noticeable of which is the ap-
parent permanency of the diversion in the Lawrence case
which is not so apparent here on account of the spillway
and needle-gate.

In Lake Drummond Canal & Water Co. v. Burnham,
147 N. Car. 41, plaintiff, operating a canal for public
travel, had obtained many years before the right to main-
tain a cross canal as a feeder of water into its main
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canal. Later deciding that it did not require such addi-
tional waters, it blocked off and obstructed the cross
canal. Defendant landowners opened it by force. They
claimed to receive an incidental benefit through drainage
by the cross canal. Defendants’ lands did not abut the
cross canal, but were several miles from it and natural
drainage was in a different direction. Held, that defend-
ants could not compel the plaintiff to maintain the cross
canal for their protection. Kray v. Muggli, supra, is
criticized, and Belknap v. Trimble, supra, is distinguished
and upheld on the ground of permanency, dedication and
estoppel. The opinion emphasizes the idea that a differ-
ent principle applies where the structure is for a tem-
porary or specific purpose and where it is permanent.

There is, it must be conceded, a clearly distinguishable
difference between a prescriptive right obtained for a
temporary or specific purpose and one that from the begin-
ning was, or later became, of a permanent character.
Dams for mills illustrate the first. A diversion of water
out of the old bed of a stream in order to make it more
fit for agriculture illustrates the second. The effect may
be the same in both, but the purpose is different. The
first is for the benefit of the builder of the dam. Ad-
vantages accruing to upper or lower owners are incidental
only. The second may be for the very purpose of benefit-
ing the owners of the land and they begin at once to
make their improvements in reliance on the change thus
made being permanent.

A dam is generally held to be a structure for a specific
and temporary purpose, although of course it may con-
tinue for many years. The placing of the needle-gate in
the south bank of defendant’s irrigation district was a
continuous notice and threat to the plaintiff that the
waters from Wet Spottedtail Draw might be let through.
Neither can the plaintiff rely upon an estoppel because, as
found by the district court, it was not shown that its ditch
and other improvement would have been any different if
the needle-gate had been opened and the flow continued

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































