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A. SPEIDEL, APPELLEE, V. SCOTTS BLUFF COUNTY,
APPELLANT.

FiLep OcToBER 20, 1933. No. 28590.

1. Appeal. It is not proper for this court to consider on appeal
evidence in another case, even though it involves the same land
in controversy in this case, when the first reference thereto
appears in the briefs filed in this case.

2. Taxation: TAX SaArLes: REFUND. The liability of a county
to refund money paid by purchaser of a tax sale certificate,
where title has failed, is entirely statutory, and does not rest
upon legal pr1nc1ples recognized by the common law.

3. . In order to hold a county liable for
a refund to a tax certificate purchaser, it must appear that the
land has been sold for taxes when no tax was due at the time,
or sold in consequence of an error in describing the land (see-
tion 77-2030, Comp. St. 1929), or it must have been determined
by a court of competent jurisdiction that said sale was void
(sectlon 77-2054, Comp St. 1929).

4. : . When a tax sale certificate has been
held vahd and a decree of foreclosure entered thereon, tax pur-
chaser is not entitled to a refund from the county in any amount.

APPEAL from the district court for Scotts Bluff county:
EDWARD F. CARTER, JUDGE. Reversed.

Rush C. Clarke and Robert W. Patterson, for appellant.
Olsen & Olsen, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and
PAINE, JJ., and SHEPHERD, District Judge.

PAINE, J.

A claim was filed with the board of county commis-
sioners, asking a refund of money paid by the purchaser
of a tax sale certificate, which he claimed was invalid.
His claim being rejected by the county commissioners, an
appeal was taken, and the district court reversed the
order of the county commissioners, and allowed the claim
in the full amount claimed. The county brings the case
here on appeal.

On November 23, 1925, appellee bought a tax sale cer-



432 NEBRASKA REPORTS [VoL. 125
Speidel v. Scotts Bluff County

tificate, No. 4451, at public tax sale, of the county treas-
urer of Scotts Bluff county, upon the northwest quarter
of section 2, township 22 north, range 55 west, for taxes
for the years 1923 and 1924. The county treasurer, in
issuing such tax sale certificate, inserted in the blank,
under the column headed “Acres,” the figures 119.21.
The purchaser paid the sum of $1,031.59 therefor, and .
thereafter paid, as subsequent taxes thereto, the délin-
quent taxes for 1925, in the sum of $432.27.

On November 19, 1930, the purchaser filed his petition
in the district court to foreclose said tax certificate, the
defendants named therein being the administratrix and
the heirs of John Fink, deceased. In their answer, filed
February 11, 1931, they admitted the ownership of 92.59
acres of the northwest quarter, but alleged that the re-
mainder, to wit, the south 27.26 acres, belonged to other
parties not defendants in the suit, and that the answering
defendants were ready, willing and able to redeem the
92.59 acres belonging to them. On March 24, 1931, the
district judge entered a decree in said tax foreclosure
case, finding for the defendants in so far as the 92.59
acres of said quarter were concerned, and that their pro-
portionate share of said taxes upon that portion of the
northwest quarter was $1,867.65, and finding that the
remaining 27.26 acres, set out in said tax certificate as
belonging to the northwest quarter of said section, was
not owned by the defendants, but belongs to persons not
made parties defendant in the foreclosure action. The
defendants immediately redeemed their 92.59 acres by
the payment of $1,867.65 to the county treasurer, being
$1,149.62, principal, and $718.03, interest. On June 3,
1932, the district judge entered a decree that A. Speidel,
the purchaser of the tax sale certificate, should recover
from the county the sum of $314.24, principal, with in-
terest thereon at 12 per cent. from November 23, 1925,
and costs of suit.

It will be noted that on the tax sale certificate the
county treasurer entered the amount of land in the north-
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west quarter to be 119.21 acres, and that all through the
records of this case it is stated that the defendants owned
92.59 acres, and that there is a balance left, owned by
parties not made defendants, in the amount of 27.26
acres, which add to 119.85 acres, showing that through-
out the foreclosure proceedings on the tax sale certificate,
by an error of some one, the two amounts made a surplus
of .64 of an acre, which will not be discussed further.

The difficulty in this case arises from the fact that,
upon the date of the redemption by the Fink heirs, there
were only 92.59 acres of land in the northwest quarter,
and that the tax sale certificate sold the purchaser, by
mistake of various county officials in the levy and as-
sessment of the land, indicated that there were 119.21
acres, which was not true, and, therefore, it is contended
by the purchaser that the county should refund to him
the amount he has lost, as authorized under section 77-
2030, Comp. St. 1929. On the other hand, the county
maintains that the tax sale certificate holder is not en-
titled to a refund until said sale is adjudged to be void
by a court of competent jurisdiction (section 77-2054,
Comp. St. 1929) and that said tax certificate, in the
action to foreclose, was not adjudged invalid, and that
after five years from the date of the sale of such tax
certificate it ceases to be of any force or effect. Comp.
St. 1929, sec. 77-2049 ; Battelle v. Douglas County, 65 Neb.
329,

1. The appellee says that the mistake of the county
officers as to the number of acres in the northwest quar-
ter of section 2, involved herein, can best be explained
by reference to the case of Littlejohn v. Fink, 109 Neb.
282, in which a plat of this particular section of land
will be found on page 284. In the reply brief of the
appellant, it is insisted that this reference to proceedings
in another lawsuit, bearing upon the exact size of the
northwest quarter of section 2, is improper for the rea-
son that it is the first appearance of such facts in the
case at bar, for the bill of exceptions discloses no refer-
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ence thereto. None of these facts were either pleaded or
proved in the lower court, and it has been held that pro-
ceedings in collateral actions can only be proved by a
certified copy of the record of proceedings had in the
case in the appellate court. Morrison v. Boggs, 44 Neb.
248; Burge v. Gandy, 41 Neb. 149; 15 R. C. L. 1113,
sec. 44.

When a case is brought before the court for trial, the
respective parties must establish the facts involved in
the case, the court being presumed to be uninformed in
reference thereto. In the trial of one case, the court can
no more take judicial notice of the record in another case
in the same court without its formal introduction in evi-
dence than if it were a record in another court; and
much less can the supreme court on appeal take notice
of the existence of a record not introduced in evidence
in the court below. Feople v. De la Guerra, 24 Cal. 73.
See notes to Lanfear v. Mestier, 89 Am. Dec. 6568 (18 La.
Ann. 497).

It is not proper for this court to take judicial notice
of the pleadings, evidence, and judgment in another case,
even though it involves the same land in controversy in
this case, when the first reference thereto appears in the
briefs filed in this court.

“The reviewing court should not by judicial notice in-
troduce into the record facts of which the lower court
had no knowledge. Any other rule would be manifestly
unfair to the trial court and to the parties, who are
entitled to a full and impartial hearing in the court of
original jurisdiction.” Fassler v. Streit, 92 Neb. 786.

2. It has been held that the rule of caveat emptor
applies with full force to a purchaser at a tax sale. Pen-
nock v. Douglas County, 39 Neb. 293; Norris v. Burt
County, 56 Neb. 295.

The liability of a county to refund money paid by the
purchaser of a tax sale certificate, where his title has
failed, is entirely statutory, and does not rest upon legal
principles recognized by the common law., Martin v.
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Kearney County, 62 Neb. 538. It is claimed that this cer-
tificate failed, and the tax sale purchaser is entitled to
a refund under sections 77-2080 and 77-2054, Comp. St.
1929.

The purchaser of real estate at delinquent tax sale is
a volunteer, and subject ordinarily to the rules applicable
to voluntary payments of taxes. When such purchaser
relies upon a statute for the recovery of taxes paid, al-
leged by him to be illegal, he must be careful to bring
himself within the provisions of the statute. McCague v.
City of Omaha, 58 Neb. 37; Dixon County v. Beardshear,
38 Neb. 389.

3. To bring any action within these requirements of
our statute, it must appear that the sale in question failed
through mistake or wrongful act of a county officer, and
the one seeking to recover must point out the particular
act done or omitted, and the officer responsible for the
same. Kaeiser v. Nuckolls County, 14 Neb. 277.

It is clear that, if the lands sold for taxes by a county
treasurer were not subject to taxation, the county would
be liable. Fuller v. County of Colfax, 33 Neb. 716.

It has been held that if the mistakes or wrongful acts
of the treasurer or other officer are not matters of record,
nor are participated in by the tax purchaser, the county
is to save the purchaser harmless, but a tax purchaser
is bound to take notice of county records, not only as to
what they show, but also, if such be the case, of their
failure to show matters material to the business in hand,
for tax purchasers are under a peculiar obligation to act
with fairness and in good faith, and must recognize that
a county can act only through its records and other in-
strumentalities given it by law. Merriam v. Otoe County,
15 Neb. 408; Roberts v. Adams County, 18 Neb. 471; 3
Cooley, Taxation (4th ed.) 2583.

It has been held that when a taxpayer voluntarily pays
a questionable tax without objection, there can be no
recovery, because the party waives the objection by de-
liberately paying the amount claimed. Wilson v. Butler
County, 26 Neb. 676.
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In our opinion, the statute does not include, as one of
the grounds for a refund, that the land has been assessed
too high, or on the theory 'that it contained more acres
than it may actually contain. Such an error of the
county officers does not constitute a violation of official
duty, or actionable wrong-doing on the part of the public
officer, for the county is in no sense a warrantor or
guarantor of the title, but the doctrine of caveat emptor
prevails at all times in the purchase of tax sale cer-
tificates.

If a tax has been levied that is absolutely void, and has
been paid, though voluntarily, the amount thereof may
be recovered in an action for that purpose, but taxes not
entirely void, though the assessment on which they are
based was irregularly made, may not be recovered when
voluntarily paid. Haarmann Vinegar & Pickle Co v.
Douglas County, 122 Neb. 643.

If, as a matter of fact, the taxing authorities have
assessed the plaintiff’s property, which is liable to tax-
ation, at too high a valuation, it would seem that the
remedy by suit to recover a tax paid under protest would
not be applicable, for, so long as the property assessed:
is liable to taxation, plaintiff’s remedy is to go before
the board of equalization, where that portion constituting
the overvaluation, however it may occur, may be abated.
Janike v. Butler County, 103 Neb. 865.

In order to hold a county liable for a refund to a tax
certificate purchaser, it must appear that the land has
been sold for taxes when no tax was due at the time,
or sold in consequence of an error in describing the land
(section 77-2030, Comp. St. 1929), or it must have been
determined by a court of competent jurisdiction that said
sale was void (section 77-2054, Comp. St. 1929).

4. This court has held that the title acquired by a
"purchaser at a tax sale might be said to fail when it
should be pronounced invalid by the judgment or decree
of a court of competent jurisdiction. Peet v. O’Brien,
5 Neb. 360. But, in the case at bar, it is shown by the
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pleadings and evidence that, upon the foreclosure of the
tax certificate in question, the burden of proof of the
regularity of all proceedings leading up to the issuance
of the tax certificate was upon the purchaser thereof.
Moffitt v. Reed, 124 Neb. 410. After the trial the district
court found that the certificate in the case at bar was
valid, and that the northwest quarter of said section 2
contained 119.85 acres, as sold by the county treasurer.
Such judgment is unreversed -and unmodified, and has
become final and conclusive. The only other action taken
by the holder of the tax certificate was the filing of a
claim for a refund from the county, which was rejected.
From this an appeal was taken to the district court,
where the claim was held good, and the case at bar is
an appeal therefrom. In our opinion, the tax certificate
having been held valid by a court of competent jurisdic-
tion, the tax purchaser is not entitled to a refund from
the county thereon.
REVERSED.

STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.
FARMERS & MERCHANTS STATE BANK, E. H. LUIKART,
RECEIVER, APPELLANT: L. H. CHENEY, INTERVENER,
APPELLEE.

FiLep OCTOBER 20, 1933. No. 28609.

Banks and Banking: TrRuST FUND. When money is deposited in a
bank by a court officer, under the agreement with the cashier
as set out herein, which funds are to be paid out upon order
of the court, such deposit is a trust fund.

APPEAL from the district court for Red Willow county:

CHARLES E. ELDRED, JUDGE. Affirmed.

F. C. Radke, Barlow Nye, G. E. Price, C. D. Ritchie and
Magdelene C. Radke, for appellant.

L. H. Cheney and Butler & James, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and
PAINE, JJ., and SHEPHERD, District Judge. '
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PAINE, J.

This is an action to establish a preferred claim with the
receiver of the Farmers & Merchants State Bank of
McCook, in the sum of $2,700, by reason of a deposit
to the credit of the intervener, L. H. Cheney, referee in
partition.

In June, 1931, L. H. Cheney, a practicing attorney at
McCook, was appointed referee in partition by the dis-
trict court in the case of Harsch v. Harsch. He filed
his report, showing that the real estate could not be par-
titioned, which report was approved by the court, and
he was directed to sell the property. The district court
fixed the amount of his bond for the sale of the property
at $25,000. The referee then interviewed Dale S. Boyles,
cashier of the Farmers & Merchants State Bank of
McCook, and offered that, if Boyles would sign the $25,-
000 bond with him as referee, the money received from
the sale should be deposited in his bank until it was
ordered paid out by the district court. Thereupon, Mr.
Boyles signed the bond, together with L. Suess. The land
was advertised for sale, and sold August 17, 1931, on
which day the referee received two checks, one from
Leonard Harsch for $1,380, and one from Rudolph F.
Harsch for $1,320, each being a part payment on land
purchased by each of them. Upon the same day, these
checks, which had been drawn upon the Bartley State
Bank, were deposited in Mr. Boyles’ bank, the deposit
slip showing the deposit as being made by “L. H. Cheney,
Referee Harsch Estate.” No checks were ever drawn on
this account after it was made. Objections were filed
in the district court to the sale, and after the hearing
thereon the trial judge refused to confirm the sale, and
on November 28, 1931, made an order setting aside the
sales, and directing: ‘“The referee is ordered to return
to the bidders the deposits made on their bids.” The
Farmers & Merchants State Bank of McCook had been
closed on_ October 24, 1931, and, therefore, the referee
could not comply with the order of the distriet court.
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Upon March 31, 1932, the referee filed a petition of in-
tervention, setting out all of the facts in said matter,
and alleging, among other things, “that said funds were
deposited by this referee and received by said bank as
a trust fund, then knowing that the same were deposited
by said referee to be paid out upon the order of the
district court.”

On April 22, 1932, the receiver of said bank filed his
answer, alleging that the deposit in question was a gen-
eral, unsecured deposit, and that the trust relationship
of the referee was not transferred to the bank.

Hearing on said matter was had upon May 14, 1932,
and the case taken under advisement, and on June 27,
1932, the court found generally that the claim of the
referee for $2,700 was not a regular or general bank
deposit; that at the time of the deposit the referee was
acting under the order of the district court in a partition
proceeding, and that when the land was sold the down
payments were placed in the said bank under the agree-
ment with Dale S. Boyles, as set forth in the petition of
intervention, and the court directed that the classification
of the claim of the referee as a general, unsecured claim
be set aside, and said claim be allowed as a trust fund,
and ordered paid out of any funds available. Motion for
new trial, setting out that the judgment was contrary
to law and not sustained by the evidence, was duly filed,
argued, and overruled.

In the able argument on behalf of the receiver, it is
contended that the bank was not required to do anything
but to honor the referee’s checks, and the holding of the
trial court is criticized, by saying that the proposition is
simply this: That the referee, in substance, said to the
banker, “If you will do me a great favor and sign my
bond for $25,000,°then I will permit you to do me an-

other great favor, and hold the proceeds of the sale as
" trust funds;” and it is contended that this does not sound
like a proposition that either a lawyer or a banker would
enter into, and that the fact that the bank had knowledge
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of the general purpose for which the funds were to be
used does not change the deposit from a general deposit
into a trust fund, citing, in support thereof, Bank of Crab
Orchard v. Myers, 120 Neb. 84, and Diehl v. Johnson, 123
Neb. 699.

It may be contended that the original checks were not
held by the bank, but the referee and the bank would
have run a risk if the checks had not been put into
circulation immediately. The total amount of deposits
in the bank at the close of business on the date of the
deposit of the two checks was $81,810.09, and on October
24, 1932, when the bank failed, the cash on hand and
in correspondent banks was $26,243.77.

Trust funds placed in a bank for a particular purpose
are sufficiently traced into the hands of the bank’s re-
ceiver to entitle their owner to claim them if the fund
delivered to the receiver- exceeded the amount of the
trust, although the money deposited may not have been
kept intact. Hudspeth v. Union Trust & Savings Bank,
196 Ia. 706, 31 A. L. R. 466.

In the notes in A. L. R. following the case of Hud-
speth v. Union Trust & Savings Bank, supra, it is stated
as a general rule: “Where a deposit is made in a bank
with the distinet understanding that it is to be held by
the bank for the purpose of furthering a transaction be-
tween the depositor and a third person, or where it is
made under such circumstances as give rise to a neces-
sary implication that it is made for such a purpose, the
deposit becomes impressed with a trust which entitles
the depositor to a preference over the general creditors
of the bank where it becomes insolvent while holding the
deposit.” See Corporation Commission v. Trust Co., 194
N. Car. 125, 57 A. L. R. 382; Blythe v. Kujowa, 175 Minn.
88, 60 A. L. R. 330.

The law relating to partition sales provides, in section
20-2199, Comp. St. 1929: “If the sales are disapproved,
the money paid and the securities given must be returned
to the persons respectively entitled thereto.” This clearly
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implies that the money belongs to the bidder until the
sale is confirmed, and that the bidder, or the referee in
his behalf, had a right to follow that money wherever
he could trace it, and when he found it in the possession
of one who had knowledge of the facts, he could recover it.

When there is an agreement with bank officers that
certain money is placed in a bank for the specific purpose
of being held intact until the completion of a contem-
plated land sale by a referee in partition, and then to
be turned over to the parties entitled thereto, the money
so placed in the bank may be reclaimed as a trust fund,
where the bank becomes insolvent while holding such.
money. State v. Citizens Bank, 124 Neb. 717; Capital
Nat. Bank v. Coldwater Nat. Bank, 49 Neb. 786, 53 Am.
St. Rep. 572, 172 U. S. 434; State v. State Bank of Touhy,
122 Neb. 582.

The judgment of the district court, holding that the
~deposit of money by the referee in partition was for a
specific purpose known to the bank, thereby constituting
the deposit a trust deposit, is hereby

AFFIRMED.

STATE, EX REL. G. B. IRA ET AL., APPELLEES, V. J. A,
ADAMSON, COUNTY JUDGE, APPELLANT.

FiLep OCTOBER 20, 1933. No. 28755,

1. Eminent Domain: SELECTION OF APPRAISERS. By an act of the
legislature of 1927 changing the procedure in condemnation of
lands for county use, the county judge was divested of his funec-
tion of selection of appraisers and that function was committed
solely and exclusively to the sheriff.

: AwWARD. Where a county judge assumes to
and does select the appraisers in a case where the department
of public works is proceeding to condemn lands for highway
purposes, the award made by such appraisers is absolutely void
and of no effect.

3. : : . In the instant case the county judge
selected the appraisers in condemnation proceedings and the
award money was placed in his hands. Held, that he could
not be compelled by writ of mandamus to turn the money over
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to the landowners, for the reason that said appraisers were
never vested with power to make an award and their acts in
this behalf were without jurisdiction.

APPEAL from the district court for Boyd county: ROB-
ERT R. DICKSON, JUDGE. Reversed, with directions.

Paul F. Good, Attorney General, Paul P. Chaney and
W. L. Brennan, for appellant.

Wills & Wills, contra.
Morsman & Maxwell, amicus curiz.

Heard before Goss, C. J., RosE, Goob, EBERLY, DAY and
PAINE, JJ., and SHEPHERD, District Judge.

SHEPHERD, District Judge.

This is an appeal from Boyd county. The action was
in mandamus. Proceedings had been begun by the de-
partment of public works of Nebraska to condemn real
estate for road purposes. The owners of the land, G. B.
Ira and R. E. Kriz, contested the award as too little, and
subsequently appealed to the district court. The con-
demnation money was paid to the county judge, the
appellant herein, and the department took possession of
the land and proceeded with its highway construction.
Later Ira and Kriz, the appellees, dismissed their appeal
and almost immediately the department of public works
began further condemnation proceedings in the case on
the theory that the first proceedings were defective, and
the award therein made absolutely void because the ap-
praisers had been selected by the judge instead of by
the sheriff.

The appellees demanded the condemnation money in the
hands of county judge Adamson and commenced this
action for a peremptory writ of mandamus commanding
the county judge to turn it over to them. Issues were
joined, trial was had, and the trial court entered the
order prayed for. Thereupon the respondent came here
upon appeal. The assignments of error are: (1) The
judgment is contrary to the evidence, (2) contrary to
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law, (8) not sustained by sufficient evidence, and (4)
erroneous because not for the appellant and against the
appellees.

The record, which is entirely documentary, indeed
shows that the appraisers were selected and appointed by
the judge. The following is a part of his. order: “Ap-
pointment of Appraisers. To N. E. Baker, Wm. D. Spick-
nall, and James B. Roush, you and each of you are hereby
notified that you have been selected by me upon appli-
cation of the department of public works of the state of
Nebraska, to inspect the following described real estate,
to wit,” etc. :

This order imports verity and is not to be robbed of
its plain meaning by the fact that possibly the sheriff
may have reported the names of these appraisers to the
court in the first instance and that thereupon the court
appointed them. Nor can we agree that since there was
no oral evidence as to what was actually done it is to be
presumed that what was done was done according to law.
We conclude and hold that the selection of the appraisers
was by the county judge and not by the sheriff.

It is an unusual situation where both the judge and
the department of public works assail the work of their
own hands. They retain the benefits and impugn the
means by which they were obtained. Certainly the appel-
lant must be declared to be estopped unless jurisdiction was
“not acquired. Certainly, too, if the judgment of award was
merely voidable the order of the trial court is quite un-
impeachable. But if the award was void, a nullity, that
ends the matter. Nothing can be done in mandamus to
require the appellant to pay and no power can be based
upon any of the proceedings.

The deciding of the controversy clearly hangs on sec-
tions 26-710 and 26-711, Comp. St. 1929, and upon their
construction, interpretation, and application. These stat-
utes read as follows:

Section 26-710. “The damages which shall be paid to
the owner by a county for any real estate taken as afore-
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said, when not agreed upon, shall be ascertained and
determined by commissioners who shall be appointed by
the county judge of said county as hereinafter provided.”

Section 26-711. “If the owner of any real estate shall
refuse to agree with the county board as to the amount
of the damages sustained by him on account of the ap-
propriation of his land for public use by the county,
the county judge of the county in which such real estate
may be situated, shall upon the written application of
either party, direct the sheriff of said county to summon
three disinterested freeholders of the county, and not in-
terestéed in a like question, whose duty it shall be to
carefully inspect and view the real estate sought to be
appropriated, and who shall hear either party interested
therein in reference to the amount of damages when they
are so inspecting and viewing said real estate and who
thereafter shall assess the damages which the owner shall
sustain by the appropriation of his or her land to the
use of such county and shall make report in writing to
the county judge of said county.”

These sections do not employ the term “selection” but
use the words “appoint” and “summon.” The old statute,
however, provided expressly that the appraisers were “to
be selected by said judge.” There was an amendment of
the statute in 1927 (Laws 1927, ch. 56) omitting the
phrase quoted and providing that three instead of six
appraisers should be appointed.

It has been definitely concluded by the decisions of this
court that by this amendment the great and important
function of selecting disinterested and unprejudiced men
to appraise the land sought to be condemned is lodged
solely and entirely in the sheriff, and that the judge acts
only in a ministerial capacity in appointing. In the late
case of Goergen v. Department of Public Works, 123 Neb.
648, the question was fully discussed, and the doctrine
fully established. In that case it was expressly deter-
mined and adjudged that where the appraisers are se-
lected and appointed by the judge the award is void.
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Such being the law of the state of Nebraska, it rules
the case at bar. The decision of the trial court in the
instant case is only to be sustained upon the theory that
the award was valid or at least voidable. Such was not
the case. The award was void. The peremptory writ
issued by the trial judge should have been denied and
the same is held to be without authority of law and of
no effect. The judgment of the lower court is reversed
and the cause is remanded, with instructions that an
order be entered in accordance with the holdings of this
opinion.

REVERSED.

ENOs T. CLARKE V. STATE OF NEBRASKA.
FiLep OCTOBER 20, 1933. No. 28782,

1. Intoxicating Liquors: WITNESSES: COMPETENCY. If a witness
has sufficient knowledge and experience to form a correct opinion
as to whether a certain liquor is or is not intoxicating he may
testify on that point. )

2. Criminal Law: VENUE: PRoOF. The venue of an offense may be
proved like any other fact in a criminal case. It need not be
established by direct testimony, nor in ‘the words of the infor-
mation, but if from the facts in evidence the only rational con-
clusion which can be drawn is that the crime was committed
in the county alleged, the proof is sufficient. Weinecke v. State,
34 Neb. 14.

ERROR to the district court for Kearney county: LEWIS
H. BLACKLEDGE, JUDGE. Affirmed.

Walter M. Crow, for plaintiff in error.
Paul F. Good, Attorney General, and Edwin Vail, contra.

Heard before Goss, C. J., RoSE, Goobp, EBERLY and
PAINE, JJ., and SHEPHERD, District Judge.

SHEPHERD, District Judge.

This is a liquor case in which the plaintiff in error
Enos T. Clarke was convicted in Kearney county. He
was found guilty upon the first, second, third, and fifth
counts of the information, and not guilty on the fourth.
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The plaintiff in error will be called the defendant and
the state the plaintiff in this opinion.

The errors assigned and discussed in the briefs are
in substance as follows: There is not sufficient evidence
in the record to sustain the verdict of guilty. There is
no competent evidence in the record to prove that the
liquors introduced in evidence by the state are intoxi-
cating liquors and contain more than one-half of one
per cent. of alecohol. The verdict of the jury on count
five of the information is inconsistent with the verdict
of the jury on count four of said information. The court
erred in overruling the motion of the defendant to quash
the indictment for variance between the complaint filed
in the county court and the information filed in the dis-
trict court. The court erred in overruling the motion of
the defendant Oldsmobile Coupé, Motor No. L5800. The
complaint filed in the county court of Kearney county
was entitled “The State of Nebraska v. Enos T. Clarke.”
The information was entitled: “The State of Nebraska v.
Enos T. Clarke and one Oldsmobile Coupé, Motor No.
L5800,” and the motion to quash made by the defendant
should have been sustained. The motion to quash on be-
half of the Oldsmobile coupé should have been sustained
for the reason that the complaint filed in the county court
did not make said automobile a party defendant, and no
proper warrant describing said automobile was ever is-
sued and placed in the hands of an officer for service, and
the automobile was never called upon to plead in the
county court.

Most of the facts relating to the persons involved, the
places involved, the selling of the liquor, the possession
of said liquor, the dates involved, etc., were so clearly
established by competent evidence that they are hardly
mentioned in defendant’s brief. Practically only two
points are in dispute, the intoxicating quality of the
liquor, and the place of the transportation, whether in
Kearney county or in Phelps county.

As to the former, the evidence was such as to satisfy
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the requirements of proof beyond reasonable doubt. The
liquor in question was shown in every instance by prac-
tical experts such as federal agents, sheriffs and boot-
leggers to be whiskey or alcohol. Courts take judicial
notice that whiskey is intoxicating. Peterson v. State,
63 Neb. 251; Steinkuhler v. State, 77 Neb. 331. And
alcohol is the compelling ingredient in whiskey. State
v. La Due, 164 Minn. 499. These witnesses were fully
qualified by examination on foundation before testifying.
Even though a witness is not an expert he is competent
to testify as to whether a certain liquor is or is not
intoxicating if he has sufficient knowledge and experience
to enable him to form a correct opinion upon the point.
33 C. J. 775. :

As to the latter, there is serious contention on the part
of the defendant that the transportation was not in
Kearney county. The plaintiff is equally certain that it
was. The buying and selling transaction was in Wilcox
in Kearney county and the delivery was on the road be-
tween Phelps and Kearney counties about a mile west and
a quarter of a mile north. The west side of this road
was in Phelps and the east side in Kearney county. The
bootleggers, two young women, were the purchasers. The
defendant directed them to drive to a place where there
was a clump of trees on the east side of the road. They
did so, and parked at the point designated. He followed
in his own car, the automobile in question, driving up
beside them on their left. He took the liquor out of his
car and handed it over to them; they saw him in his
every movement in so doing. The liquor delivered was
that introduced in evidence. As his car was on the west
side of the bootleggers’ car the defendant argues that his
car may have been on the west side of the road, or in
Phelps county, the center of the highway being the
county line. This may not be splitting hairs but the
point is exceedingly attenuated, to say the least.

However, since the bootleggers’ car was facing north
on the east side of the road, we may fairly conclude that
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it was well to the east so as not to interfere with the
traffic; and that the defendant’s car, being to the west,
would almost necessarily be, in part at least, on that
side of the highway. If any part of it was on the high-
way the car was certainly being used for transportation
of liquor in Kearney county. All of the facts were sub-
mitted to the jury upon proper instructions and the jury
determined that Oldsmobile Coupé, Motor No. L5800, was
doing transportation duty in Kearney county. The identi-
fication of the car was ample. Facts inferable from other
facts well proved may be established in evidence and the
jury may find accordingly. The venue of an offense may
be proved like any other fact in a criminal case. It need
not be established by direct testimony, nor in the words
of the information, but if from the facts in evidence the
only rational conclusion which can be drawn is that the
crime was committed in the county alleged, the proof is
sufficient. Weinecke v. State, 34 Neb. 14,

The prosecution was upon five counts, and if the jury
convicted the plaintiff on count five and not upon count
four, this does not show that they did not conclude aright
in finding the defendant guilty on the fifth count. The
more natural conclusion is that they did not find aright
on count four. Again the counts are separate and the
evidence may be different and it is possible that the
findings are not in any way inconsistent.

This brings us to the question of whether or not there
was a fatal variance between the information charging
the car as a defendant and the complaint which was filed
in the county court. We think not. The complaint made
mention of the car and described it practically as de-
scribed in the information, though it did not particularize.
The variance is not, therefore, sufficient to make a good
defense. If there was an error it was not such a preju-
dicial error as to endanger the rights of a citizen and
it will not be permitted to nullify the decision of the
Kearney county jury.

The well known section of our Code of Civil Procedure,



VoL. 125] SEPTEMBER TERM, 1933 449

Penwell v. Anderson

section 29-2308, Comp. St. 1929, was made to fit the case.
It reads as follows: “No judgment shall be set aside, or
new trial granted, or judgment rendered, in any criminal
case * * * for error as to any matter of pleading or
procedure, if the supreme court, after an examination
of the entire cause, shall consider that no substantial
miscarriage of justice has actually occurred.”

No separate action is required to be brought against
the automobile in question where there is a personal
defendant. It is only necessary to establish that the
automobile in question was used by the personal defend-
ant in the transportation of liquor. Comp. St. 1929, sec.
53-137.

We conclude that the district judge was right in his
judgment and that the conviction of the defendant by
the jury should be affirmed.

AFFIRMED.

CHARLES PENWELL, APPELLEE, V. RAY ANDERSON ET AL.,
APPELLANTS.

FiLep OcrtoBer 27, 1935. No. 28919,

Master -and Servant: WCRKMEN'S COMPENSATION LAw: INJURY TO
EMPLOYEE: VENUE. Workmen’s compensation law of this state
is applicable where employer is engaged in a business in this
state, and the employee, while performing work in another
state incident to such business, suffers disability, caused by an
accidental injury arising out of and in the course of his
employment.

APPEAL from the district court for Madison county:
DE WittT C. CHASE, JUDGE. Affirmed. ’

Deutsch & Stevens, for appellants.
Hugh J. Boyle and Moyer & Moyer, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ., and SHEPHERD, District Judge.



450 NEBRASKA REPORTS [VoL. 125

Penwell v. Anderson

Goop, J.

This action was brought under the workmen’s com-
pensation law. Plaintiff, the workman, recovered a judg-
ment, and defendants have appealed.

Defendants contend that plaintiff’s injury is not com-
pensable under the Nebraska law because plaintiff was
employed to work in the state of Texas where his injury
occurred.

From the record the following facts appear: Plaintiff
and defendant Anderson, the employer, are residents of
Tilden, Nebraska. Anderson is engaged in operating a
number of trucks in hauling gravel, paving material and
dirt. He owned 20 or more trucks and took contracts
for hauling principally in Nebraska, but also in other
states, particularly JIowa, South Dakota and Texas.
Plaintiff had been in Anderson’s employ for about nine
years, acting as foreman and mechanic and keeping the
trucks in operating condition. Ordinarily, plaintiff’s
wages were $100 a month, but, when he was working as
foreman and mechanic on contracts out of the state, he
received a larger amount. Anderson entered into a con-
tract for hauling paving material in the state of Texas.
He directed plaintiff to take 10 of the trucks to Texas
and superintend the work of this particular contract, and
informed him that his wages would be $125 a month
while there. After the particular contract was completed,
two other contracts were obtained in the state of Texas,
and plaintiff remained as foreman and mechanic upon
those jobs. While at work as a mechanic on one of the
trucks on the last of the three jobs in Texas, he received
an. injury to his left eye, which entirely destroyed its
sight and necessitated the removal of the eyeball.

The record shows that Anderson’s principal place of
business is in Tilden, Nebraska, where he had lived for
many years; that it was the intention, when the jobs were
completed in Texas, that plaintiff should bring the trucks
to Nebraska, where plaintiff continued in Anderson’s em-
ploy. While the work was being performed in Texas,
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Anderson had other contracts in Nebraska where the
remaining, or at least some of the remaining, trucks
were engaged. It also appears that a part of plaintiff’s
wages while he was working in Texas was paid to him
or to his wife in Nebraska. It is conceded that plaintiff
suffered an accidental injury arising out of and in the
course of his employment. The question is: Is plaintiff
entitled to compensation under the law of Nebraska?

The workmen’s compensation law was enacted for the
purpose of requiring industry to bear a part of the bur-
den occasioned by accidental injuries to the workmen
engaged therein when such injuries arise out of and in
the course of the employment. In determining whether
the compensation act is applicable to a particular case,
it is of prime importance to determine the location of
the industry. If the industry in which the workman is
employed is located in this state, he is, ordinarily, entitled
to the protection of the Nebraska compensation law, and
this applies even though his injury may occur in another
state, if the work that he was doing was a part of the
industry being carried on in this state or was incident
thereto. Domicile of the employer or employee and the
place where the contract was entered into are not, in
themselves, controlling, although those facts may be cir-
cumstances to aid in ascertaining whether the industry
is located within the state.

Counsel for defendants seems to think that our former
decisions are not harmonious and some of them not based
upon sound principles. We fear counsel has not read the
decisions understandingly. He criticizes the holding of
this court in McGuire v. Phelan-Shirley Co., 111 Neb. 609.
In that case the industry was located in Nebraska. The
workman was required to perform some service, incident
thereto, in the state of Iowa, where he was injured, and
it was held that he was entitled to compensation under
the law of this state.

Counsel also criticizes the opinion in Stone v. Thomson
Co., 124 Neb. 181. In that case the industry was carried
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on in this state, but the employer sent its employees to
various adjoining states in the performance of certain
contracts, and employed the plaintiff to work at a point
in Kansas, where he was injured. It was held that the
work in Kansas was incidental to the industry which was
carried on in Nebraska, and that an action for compensa-
tion was maintainable in this state.

In Skelly 0il Co. v. Gaugenbaugh, 119 Neb. 698, the
employer was engaged in an industry carried on in this
state, and it required one of its employees to work in
southwestern Towa, but reporting weekly to the main
office in Omaha, Nebraska. The employee was injured in
Towa. It was held that his work there was incidental to
and a part of the industry carried on in Nebraska, and
that he was entitled to compensation.

In Esau v. Smith Bros., 124 Neb. 217, the employer was
domiciled in Texas and was engaged in laying a gas pipe
line through the states of Kansas, Nebraska and Iowa.
At the start of the work, the industry being served was
located in Kansas. The employee had work there. After
the work was practically finished in Kansas, the seat of
the industry was moved to the state of Nebraska where
the workman was injured while here employed. It is
apparent in that case that the only location of the in-
dustry being served at that time was in Nebraska, and
it was held that the workman was entitled to recover
under the Nebraska law. .

On the other hand, in Waitts ». Long, 116 Neb. 656, the
contract of employment was entered into in Nebraska, the
work to be performed in Kansas. The employer at that
time had no place of business and was carrying on no
industry in the state of Nebraska. The industry was
located in Kansas where the employee was injured. It
was held that he was not entitled to recover. In that
case, referring to the workmen’s compensation law, it
was further held: “Such law is applicable where the
employer is engaged in any trade, business, profession,
or avocation in this state and the employee, while per-
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forming work incident to such business in another state,
is there injured.”

Freeman v. Higgins, 123 Neb. 73, is a case where the
employer resided in this state, and the employee was also
a resident of this state, but the industry in which the
workman was engaged was located in Wyoming, where
the contract of employment was made and where the in-
jury occurred. The employer was not operating any
industry in this state, and the employment was not in-
cidental to any industry being carried on in this state.
It was there held that the workman could not recover
under the workmen’s compensation law of Nebraska.

Through all these cases, it is apparent that the prime
question is whether the workman is employed in an in-
dustry which is being carried on in this state. If so,
and the workman is injured in another state while em-
ployed in work incident to the industry in this state, he
is under the protection of the Nebraska workmen’s com-
pensation law.

Counsel has cited and referred to many cases from
other jurisdictions. An examination of the workmen’s
compensation laws of other states leads us to the conclu-
sion that the decisions from those states can afford us
little aid. The workmen’s compensation laws of most
of the states provide, in terms, for their application extra-
territorially under certain prescribed conditions, and in
other states limit their application to injuries occurring
in the state. In some, the statute applies only where the
contract was entered into in the state. A few of the
other states, like Nebraska, do not have any specific pro-
vision in their compensation laws as to extraterritorial
operation. Wisconsin appears to be one of such states.

In Anderson v. Miller Scrap Iron Co., 169 Wis. 106, it
was held: “Where a contract of employment was made
in Wisconsin and both parties thereto were residents of
this state and were subject to our workmen’s compensa-
tion act, their rights and liabilities in case of injury to
the employee must be determined in the courts of this
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state in accordance with the provisions of said act,
whether the injury occurred within or without the state.”
On rehearing the opinion was adhered to in Anderson
v. Miller Scrap Iron Co., 169 Wis. 119. In that case the
employer had its principal place of business in Wisconsin
where it transacted the major part of its business. The
workman had been a regular employee and most of his
work had been within that state, but the employer had
purchased scrap iron in Michigan. The employee was
engaged in gathering this serap when he was injured in
Michigan. The court held that plaintiff was entitled to
recover, and while the opinion laid stress on the point
where the contract was made, the facts are quite similar
to the situation in the present case, and to that in a
number of other decisions of this court, to which refer-
ence has been hereinbefore made.

In our view, the industry in which the plaintiff was
engaged was a Nebraska industry. The performance of
the work in Texas was incidental to the industry being
carried on in this state. The employer in this case had
no permanent industry in Texas or in any other state,
so far as the record discloses. The work being carried
on in Texas was of a temporary nature, and the work-
man, with all the employer’s trucks, returned to Nebraska
upon the conclusion of the specific work in Texas, and
resumed his employment here. We hold that that work
was merely incidental to the industry carried on in Ne-
braska, and that the plaintiff was within the protection
of the Nebraska workmen’s compensation law.

Plaintiff is allowed an attorney’s fee of $200 for serv-
ices in this court, to be taxed as a part of the costs.

The judgment of the district court is right and is

AFFIRMED.
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NELLIE WELTON, ADMINISTRATRIX OF THE ESTATE OF
ELiHU L. WELTON, APPELLANT, V. SWIFT & COM-
PANY, APPELLEE.

FiLep OcToBER 27, 1933. No. 28818.

1. Master and Servant: ACTION FOR COMPENSATION: LIMITATIONS.
No proceedings for compensation can be successfully maintained
if no claim was made therefor within six months, or petition
filed therefor within one year, of the death of the employee.

INJURY To EMPLOYEE: SETTLEMENT. Where an em-
ployee, in the absence of fraud, signs a release for an injury,
such act is binding upon his dependents after his death.

3. : : . If deceased could not have recovered
additional compensation for an injury occurring four years
before his death, his dependents cannot recover therefor.

APPEAL -from the district court for Saunders county:
LoveL S. HASTINGS, JUDGE. Affirmed.

Howard Saxton, Henry S. Weisberg and John E. Eidam,
for appellant.

George H. Winn and Brown, Fitch & West, contra.

Heard before Goss, C. J., ROSE, Goop, DAY and PAINE,
JJ., and SHEPHERD, District Judge.

PAINE, J. .

This is an action for workmen’s compensation for the
widow and dependent child of Elihu L. Welton, in which
the claim was rejected by the compensation commissioner,
and also rejected upon hearing in the district court.

The record discloses that the deceased husband was em-
ployed as night watchman for Swift & Company at its
ice house near the city of Ashland, and on October 11,
1925, fell while so employed, fracturing several ribs, and
was laid up for about two months. That on November
9, 1925, he was paid compensation by Swift & Company
in the sum of $15, together with a doctor bill in the sum
of $20, at which time he signed a final settlement receipt.
He then continued in the employ of Swift & Company,
working almost continuously, to October, 1926, and his
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death occurred three years later, to wit, November 27,
1929. The petition was filed June 15, 1931, To this an
answer was filed, alleging that deceased was fully com-
pensated, and signed a release in full settlement and sat-
isfaction of all claims for compensation, and further
alleging that he had fully recovered from the injuries, and
that his death was due to natural causes, and in no way
connected with the injuries. Defendant also charges that
no claim or demand for compensation was made by the
plaintiff upon the defendant for more than six months
after the death of said Elihu L. Welton, as required by
section 48-133, Comp. St. 1929, and alleges that plaintiff
filed a petition for a hearing before the compensation
commissioner, which hearing was held on April 16, 1931,
and thereafter the commissioner dismissed the plaintiff’s
action on the ground that no demand for compensation
had been made within six months of the date of the death
of the employee, and that, therefore, the compensation
commissioner was without jurisdiction.

Hearing was had before the district judge on January
12 and 13, 1933, and on February 22, 1933, after briefs
had been filed, the trial judge entered a decree, finding
that no notice had been given to the defendant company
that plaintiff claimed a compensation, either for herself
or other dependent, prior to the filing' of the petition
before the compensation commissioner. The court further
found that the accident suffered by Elihu L. Welton did
not produce the heart condition from which he suffered
thereafter, but that such heart condition existed prior
to the time of the accident, nor did such accident aggra-
vate the heart condition, but that such heart condition,
from which he was suffering prior to the time of the
accident, gradually grew worse, and continued up to the
time of his death. The court finds that the death of said
Elihu L. Welton did not result from the injuries received
by him on or about October 11, 1925, and the district
court thereupon dismissed the plaintiff’s petition and
cause of action, and affirmed the findings and judgment
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of the compensation commissioner. Thereupon, a motion
for a new trial was overruled on March 14, 1933.

1. The testimony shows that no notice or claim of any
kind had been given to the company of continuing in-
_juries from his first accident, for which he had signed a
release on November 9, 1925. No notice of injury or
claim for compensation was filed within six months with
the compensation commissioner, or served upon the em-
ployer, as required by section 48-133, Comp. St. 1929, nor
was a petition filed within one year after the death of the
employee, as required by section 48-138, Comp. St. 1929.

2. The deceased, while in full possession of his mental
faculties, and in the absence of fraud, made a settlement
with the company, and signed a release, and this was
binding upon his dependents. Comp. St. 1929, sec. 48-
124; Bliss v. Woods, 120 Neb. 790.

3. Under the evidence and the law in this case, the
deceased could not have recovered additional compensa-
tion for the injury occurring October 11, 1925, if he had
lived; therefore, his dependents cannot recover therefor
after his death. Good v. City of Omahae, 102 Neb. 654;
Bartlett v. Eaton, 123 Neb. 599; Samland v. Ford Motor
Co., 123 Neb. 819; Kurtz v. Sunderland Bros. Co., 124
Neb. 776.

In the opinion of this court, this action is barred by
the sections of the statute hereinbefore cited, and the
judgment of the trial court is correect, and is hereby

AFFIRMED.

FARMERS & MERCHANTS STATE BANK OF PENDER,
APPELLEE, V. CELESTINE KUHN, APPELLANT.

FiLEp OcCTOBER 27, 1933. No. 28599,

1. Trial: WITHDRAWAL OF CASE FROM JURY. If from the undis-
puted facts different minds may not honestly reach different
conclusions or draw different inferences without reasoning irra-
tionally, it is not error on the part of the trial court to withdraw
the case from the consideration of the jury and enter a judgment
consistent with the facts. Knapp v. Jones, 50 Neb..490,



458 NEBRASKA REPORTS [VoL. 125
Farmers & Merchants State Bank v. Kuhn

2. Bills and Notes: CONSIDERATION. Good consideration for a
promissory note may consist of money received by the maker
or of money or property lent, advanced or returned by said payee
to a third person at the instance of said maker and with her
knowledge and consent.

APPEAL from the district court for Thurston county:
DE Wrrt C. CHASE, JUDGE. Affirmed.

A. P. Coleman, for appellant.
Robert G. Fuhrman, contra.

Heard before Goss, C. J., Rosg, Goob, EBERLY, DAY and
PAINE, JJ., and SHEPHERD, District Judge.

SHEPHERD, District Judge.

This is an appeal from an order of the district court
dismissing the jury at the close of the evidence and en-
tering a judgment for plaintiff.

The petition was the ordinary declaration on a prom-
issory note of $3,600 made by the defendant Celestine
Kuhn to John Wollmer, liquidating agent of the plaintiff
bank. The answer admitted the execution of the note but
alleged lack of consideration and also alleged that the note
was made for the accommodation of the bank. The reply
was a general denial of new matter. The plaintiff will
hereinafter be called the appellee, and the defendant the
appellant.

It appears that appellant was a woman of property,
74 years of age, living with a married daughter, Mrs.
Rutledge, and under no disability when she signed the
paper. She had been transacting her own considerable
business up to the time of executing the note in question,
and had theretofore had banking experience in connection
therewith. She signed and delivered the note at the bank
and in the presence of her said daughter after being
present at a long conference at her attorney’s office in
Walthill. Said conference was devoted to a settlement of
the affairs of her son George and incidentally of one of
her own affairs with the latter. All parties were pres-
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ent at that conference, her son George and his wife, her
attorney Mr. Coleman, the attorney for the bank Robert
G. Fuhrman, Mr. Wollmer liquidating agent of the Pender
bank, her daughter Mrs. Rutledge, and herself. It was
an amicable gathering in which much time was taken and
much business transacted.

Briefly, this was about what was done at that meeting:
George Kuhn was a farmer and stockman heavily in-
debted to the bank of Pender and somewhat indebted to
other concerns. The indebtedness to the Pender bank
amounted with interest to about $9,600, including a note
of $6,000 and several others of smaller amounts. He was
also indebted to his mother, the appellant, for land rent
in the sum of $600. And his, mother was desirous of
collecting the same in order that she might apply the
proceeds to an indebtedness of her own at the bank.
George had been seeking a settlement whereby he might
clear the slate by the payment of the $6,000 note, and had
proposed a sale of his personal property, variously esti-
mated as of the value of $6,000 or $7,000, in order that
he might pay in cash. It appears that the bank had
considered settlement on that basis. But up to the time
of the meeting no agreement had been reached in regard
to this.

The details of the conversation do not fully appear, but
this is what they did. The bank extended George’s $6,000
note for a year, agreed to lend him such money as he
needed to conduct his farm and stock business during that
year, agreed to and did then and there furnish him with
~ about $600 to pay his rent to his mother, furnished him
with means to pay off certain indebtedness at the bank
of Rosalie, furnished him enough cash to pay some other
small obligations, and returned the balance of his notes.
The notes returned, together with advancements made by
the bank, total almost precisely the sum of $3,600.

George paid his mother out of the cash received from
the bank, and at the conclusion of the meeting she went
with her daughter and Mr. Wollmer back to the bank at
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Pender and signed the $3,600 note now in suit, as here-
inbefore noted. There had been a great deal of confer-
ence and negotiation at Walthill in which the subject and
object of this note had doubtless been discussed, but the
details of the same are not in the record. No objection
was ever made to the bank or to any one connected with
it during the two years that it ran before due, though
George says in his testimony that he only learned of its
existence a short time before trial. In the forenoon of
the day of the conference at Walthill the appellant in the
presence of her daughter had a conversation on business
with Mr. Wollmer at the bank, but appellant insists that
she remembered not a word of it.

Upon trial appellant called neither her daughter nor
her attorney to testify. The burden of proof being upon
her, this is a circumstance of some significance.

The main question is whether the jury could have prop-
erly found from the evidence differently than the trial
court found. The assignment of errors is in substance as
follows: The decision is not sustained by sufficient evi-
‘dence; the decision is contrary to law; the finding that
the note in suit was given for and is supported by val-
uable consideration is not supported by evidence and is
contrary thereto; the court erred in not sustaining the
motion for new trial; the court erred in sustaining the
motion of the plaintiff to take the case from the jury and
erred in rendering judgment in favor of plaintiff and
against defendant; there were errors of law occurring
at the trial and excepted to; there was irregularity on
the part of the court by which the defendant was pre-
vented from having a fair trial in that the court excluded
testimony offered by defendant pertaining to the issues.
The last assignment was not argued to the court nor is
the same discussed in the brief. This is also true in
regard to errors of law occurring upon trial.

Necessary to the determination of the main question
is the question of consideration. Good consideration for
a promissory note may consist of money received by the
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maker or of money or property lent, advanced or re-
turned by said payee to a third person at the instance of
said maker and with her knowledge and consent.

The appellee says in its excellent brief that to consti-
tute a consideration for the giving of a promissory note
it is ordinarily unnecessary that any benefit result to the
promisor, it being sufficient if the transaction results in
trouble, injury, inconvenience, prejudice or detriment to
the promisee; that also forbearance to proceed with the
collection of a promissory note is a sufficient considera-
tion for the giving of a promissory note by a third per-
son; that furthermore an extension of time of payment
upon the debt of another is a sufficient consideration for
the giving of a note by a third party; and that again
a promissory note given to a bank given to procure the
. bank’s surrender of the note or notes of a third party
held by such bank is a binding obligation. To all of
these propositions this court gives assent. All of them
are sustained by respectable authority from the various
states as well as by our own decisions. Among such
authorities may be cited 3 R. C. L. 935, 940, secs. 131,
186; 8 C. J. 220, 222; United States Fidelity & Guaranly
Co. v. Walker, 248 Fed. 42; Cawthorpe v. Clark, 173
Mich. 267; Harris-Emery Co. v. Howerton, 154 la. 472;
Osborne & Co. v. Doherty, 38 Minn. 430; Becker v. Noe-
gel, 165 Wis. 78; Nelson v. Diffenderffer, 178 Mo. App.
48; Bridges v. Vann, 88 Kan. 98; Atherton & Ricker v.
Marcy, 59 Ia. 650; Steep v. Harpham, 241 Mich. 652;
Wright v. McKitrick, 2 Kan. App. 508; Zimbelman & Otis
v. Finnegan, 141 la. 858; Fulton v. Loughlin, 118 Ind.
286; Galena Nat. Bank v. Ripley, 556 Wash. 615; Seager
v. Drayton, 217 Mass. 571; Citizens Bank v. Oaks, 184
Mo. App. 598; Nichols & Shepard Co. v. Dedrick, 61
Minn. 513; Union Banking Co. v. Martin’s Estate, 113
Mich. 521. 4

The presumption is that a promissory note is a valid
obligation based upon a good and legal consideration, and
the burden of showing that there was a want of consid-
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eration rests upon the defendant. Brokaw v. McElroy,
162 Ia. 288; South Dakota Central R. Co. v. Smith, 22 S.
Dak. 210; Hawley Furnace Co. v. Hooper, 90 Md. 390;
Carter v. Butler, 264 Mo. 306.

The facts established by the record clearly indicate that
this note was not an accommodation note, though if it
were she would not under all the circumstances be re-
lieved of liability.

As heretofore intimated, the record contains no evidence
on the part of the appellee, save the identification of
the note by Mr. Wollmer, and it does not show all of
the conversation had upon the lengthy settlement con-
ference at Walthill. The bill of exceptions is entirely
silent as to what the appellant said during the meeting,
though it is in evidence that she received her rent money
from her son George through the bank. We take it, how-
ever, from what she did then and immediately thereafter,
a strong and indeed necessary inference arises that she
knew what she was doing in giving her note for $3,600
to the bank and that she thereby intended to help her
son while incidentally helping herself. It is a legitimate
inference that the appellee made and gave said note in
order to .induce the bank to forbear from compelling pay-
ment on some of George’s indebtedness, also to secure
the surrender of certain of George’s notes, and finally to
get her rent.

Consideration for the making of the note was estab-
lished beyond question.

We are not unmindful of the case of Central Nat. Bank
v. Ericson, 92 Neb. 396, and have no quarrel with the
statements of law therein appearing. The writer of the
opinion in that case stated the law in regard to the
credibility of witnesses in a most admirable manner. In
that case there was a dispute of facts and a matter of
resolving that dispute.to determine what the true fact
was. In this case, construing all of the facts which the
evidence tends to establish most favorably for the ap-
pellant and most unfavorably for the appellee, the jury
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must have found for the appellee had the case been sub-
mitted to it.

“If from the undisputed facts different minds might
not honestly reach different conclusions or draw different
inferences without reasoning irrationally, it is not error
on the part of the trial court to withdraw the case from
the consideration of the jury and order a verdict con-
sistent with the facts.” Knapp v. Jones, 50 Neb. 490.
The Nebraska cases are all in consonance with this hold-
ing. It does not conflict in the least with the settled
rule that, where there is such a conflict of the evidence
that a verdict might reasonably be found in favor of the
plaintiff, it is error for the trial court to instruct the
jury to find for the defendant.

We are convinced that the district court was right in
its order and judgment and that its judgment should be
affirmed.

AFFIRMED.

MINNIE STRUVE, APPELLEE, V. CITY OF FREMONT,
APPELLANT.

FILED OCTOBER 27, 1933. No. 28856.

1. * Master and Servant: WORKMEN’S COMPENSATION Law: Com-

PENSABLE INJURY. In compensation cases an injury is received

in the course of the servant’s employment when the latter is

engaged at the work which the master employs him to per-
form or in some duty incidental thereto. Speas wv. Boone

County, 119 Neb. 58,

: CoNSTRUCTION. Though the provisions of the
compensation law should be carefully followed where the mean-
ing and limitations of its language are plain, technical refine-
ments of interpretation will not be permitted to defeat the
law’s effectual operation or its kindly and beneficial purpose.

8. Evidence. An ultimate fact, fairly and reasonably inferable
from facts and circumstances proved, may be taken as estab-’
lished. Perry v. Johnson Fruit Co., 123 Neb. 558.

4. Master and Servant: WORKMEN’S COMPENSATION Law: Com-
PENSABLE INJURY. By legitimate inference from the facts
proved we find that the deceased came to his death while work-
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ing for his employer within the scope of his employment and
in the course of his duty.

APPEAL from the district court for Dodge county:
FREDERICK L. SPEAR, JUDGE. Affirmed.

Ziegler & Dunn and G. W. Becker, for appellant.
Waldo Wintersteen and J. C. Cook, contra.

Heard before Goss, C. J., RoSE, Goop, DAY and PAINE,
JJ., and SHEPHERD, District Judge.

SHEPHERD, District Judge.

Whether the judgment of the district court, awarding
compensation for the benefit of the widow of Harry D.
Struve in the case of Minnie Struve v. City of Fremont
now on appeal, shall be upheld in this court is the ques-
tion for determination here.

The assighments of error are only two, namely, the
court erred in finding that the deceased was engaged in
the line of his duty at the time of his death; the court
erred in not finding that Struve’s death was due to his
own wilful negligence.

Harry D. Struve had long been the head of the Fremont
fire department, a working chief who went to the fires
night and day in his own car whenever the call for
service came. He was a 24-hour-a-day fire chief, and on
regular shift beside.

According to his routine, he was early at the station
in the morning—sometimes before breakfast, sometimes
immediately after—to inspect equipment, give orders and
attend to anything immediately pressing. Through the
day he was commonly at the engine fire house or -about
town to look after fire plugs, buildings and other matters
in connection with the work of the department. At night,
if nothing detained him, he was at home to eat and sleep,
though always ready to answer calls or to labor or direct
in any matter of emergency.

For his services he received $150 a month, and the
city paid for the gas and oil and repairs necessary for
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his automobile. He used this automobile, not only on the
alarm of fire, but to take him about town according to
his employment, also to convey him to and from his home
in the performance of his duties. Occasionally he used
the car for family purposes or for his own convenience.
Its primary use, however, was for the city and the fire
department.

The city, by its council or governing body, passed an
ordinance in due form authorizing and delegating him to
attend a firemen’s convention in Omaha in order that he
might have opportunity to study methods of fire-fighting
and department management and to counsel with other
chiefs and firemen of experience. He had been attending
this convention on the day before the day of his demise,
and was expecting to attend again on that unfortunate
day. He was also to take another Fremont fireman with
him in his car.

He arose early in the morning that day and went out,
saying to his wife, “I can’t sleep any longer, I am going
up to the station for a minute.” After dressing and pre-
paring breakfast his wife found him dead or at the point
of death in his car, the victim of monoxide gas poisoning.
One of the doors to the garage in which the car was
standing was open, the hood on the carburetor side was
up, the engine was running, and the man was lying on
his side on the cushions, his feet upon the running-board
and his hand hanging forward as if he had been reach-
ing for the choke when unconsciousness came upon him.

The open door, the posture of the body, together with
evidence that it had been the practice of the deceased
to tune up the car in the morning, and that the car had
been hard to start recently, put suicide out of question.
No defense on that ground was made in the trial court,
nor is the same presented in this court.

Numerous cases have been cited in which employees
have been injured or killed while going or coming on
their own responsibility, or while they were abroad on
their own business or for their own pleasure, or while
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they were using means of conveyance not permitted by
their orders and not designated by their employers. In
these cases recovery was denied.

But these cases have no application to the facts in the
case at bar. The deceased was preparing his car to
carry him to his fireman’s duty, it matters not whether
to his morning inspection or to Omaha to his firemen’s
school. He was a 24-hour-a-day man and his car was the
means of conveyance designated by the council and actu-
ally operated at the expense of the city. Great depend-
ence is placed by the appellant upon the case of Siedlik v.
Swift & Co., 122 Neb. 99. In that case the injury was
held noncompensable as not arising in the course of em-
ployment. The fact was that Siedlik was going to work
at about 6:30 in the morning and stepped into a hole near
the depot. He had not yet reported for duty. Generally
speaking, he was going and coming on his own respon-
sibility and on his own time. His going and coming had
no connection with the duties of his employment, nor was
what he did or failed to do in any way connected with
his employer’s business. The distinction is plain; we
repeat that Struve was about his master’s business in the
way designated by his master and in the use of a car
devoted to his master’s business.

The following Nebraska cases give warrant to this con-
clusion: Perry v. Johmson Fruit Co., 123 Neb. 558,
Tragas v. Cudahy Packing Co., 110 Neb. 329, and Speas
v. Boone County, 119 Neb. 58. In the case last cited the
court said that an injury is received in the course of
employment when the workman at the time of the injury
is engaged in work for which he is employed or work
incidental thereto.

By legitimate inference from the facts proved we find
that Mr. Struve came to his death while working for his
employer within the scope of his employment and in the
course of his duty.

An ultimate fact, fairly and reasonably inferable from
facts and circumstances proved, is to be taken as estab-
lished. Perry v. Johnson Fruit Co., 123 Neb. 558.



Vor. 125] SEPTEMBER TERM, 1933 467

Struve v. City of Fremont

It remains to consider the second contention of the ap-
pellant, namely, that the court erred in not finding that
Struve’s death was due to his own wilful negligence. Our
statute provides that ‘“wilful negligence shall consist of
(1) deliberate act, or (2) such conduct as evidences reck-
less indifference to safety, or (3) intoxication at the time
of injury, such intoxication being without the consent or
knowledge or acquiescence of the employer or the employ-
er’s agent.” Rev. St. 1913, sec. 3693, as amended by
Laws 1917, ch. 85, sec. 23. The condition of the appellant
therefore must be decided upon the definition of such con-
duct as evidences reckless indifference to safety. Certainly,
“deliberate act” is not inferable from the evidence. A
deliberate act would be a suicidal act; and Struve was no
suicide but a fireman dead in the line of duty. He was
in his prime, happily married, possessed of honorable and
lucrative employment. He owed no money; he had no
troubles save those of his busy and dangerous avocation.
He was of cheerful disposition and full of the joy of life.

The term “reckless indifference to safety” has had ap-
proved definition in the holdings of this court. “ ‘Reckless
indifference to safety’ as used in the statute means more
than want of ordinary care. It implies a rash and care-
less spirit, not necessarily amounting to wantonness, but
approximating it in degree, a willingness to take a
chance.” Farmers Grain & Supply Co. v. Blanchard, 104
Neb. 637. Considering all of the circumstances and
giving all of the evidence in the record its full weight and
effect we have no difficulty in deciding that Struve’s act
was not wilful negligence. He may have taken a chance
wittingly or unwittingly, but if he was negligent such
negligence did not amount to wantonness or that which
approximates it in degree. In the opinion of the court
his negligence, if any, did not approach that of the in-
jured man in the Blanchard case above cited. The man
looked west and presumably saw the train approaching
.and then proceeded between the main and passing tracks
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in the direction of the station at a dog trot. As he
angled off he was struck by the engine. The district court
reversed the award of the commissioner who found for
the claimant. This court, however, reversed the district
court and remanded the case with directions, the opinion
being written by Letton, J.

Though the provisions of the compensation law should
be carefully followed where the meaning and limitations
of its language are plain, technical refinements of inter-
pretation will not be permitted to defeat the law’s effect-
ual operation or its kindly and beneficial purpose. Baade
v. Omaha Flour Mills Co., 118 Neb. 445.

Finding, as we do, that Struve’s death occurred while
working for his employer and within the scope of his
employment, and finding also that he was in no wise
guilty of wilful negligence, we are of opinion that the
award of compensation must be sustained. The court
below was right in its disposition of the case and its
decree should be and is

AFFIRMED.

BESSIE E. SAXTON, GUARDIAN, APPELLANT, V. SINCLAIR
REFINING COMPANY, APPELLEE.

FiLep OcCTOBER 27, 1933. No. 28866.

1. Master and Servant: WORKMEN'S COMPENSATION Law: CoM-
PENSABLE INJURY: PRrooF. Awards for compensation in pro-
ceedings under the workmen’s compensation law are not to be
based upon possibilities or probabilities, but only upon sufficient
evidence showing that the claimant has incurred a disability
arlsmg out of and in the course of his employment.

2. : BURDEN oF ProoF. In order to
recover in a compensatlon case, the burden is upon the plain-
tiff to show with reasonable certainty that his or her ailment
was caused by the injury sustained; and this proof must be
made by substantial evidence leading either to the direct con-
clusion or to a legitimate inference that such is the fact.

3. : : . PrROOF. In compensation cases it is
incumbent upon the plaintiff to make his case by a preponderance
of the evidence.
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APPEAL. “Where a motion for a new trial,
allegmg errors of law occurring at the trial, is interposed in a
proceeding under the workmen’s compensation act, the thirty
days within which an appeal shall be perfected from the district
to the supreme court commences to run on the overruling of the
motion.” Lincoln Packing Co. v. Coe, 120 Neb. 299,

5. : : : AFFIRMANCE. The evidence has been
examined and compared and the court finds that the disorder
suffered by the appellant’s ward was in no way caused, pre-
cipitated or aggravated by the injury which he received in his
automobile accident. The judgment of the district court is
therefore approved and affirmed.

APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Affirmed.

Gray & Brumbaugh, for appellant.

Kennedy, Holland & DeLacy, Edward J. Svoboda, Ralph
E. Svoboda, Walter E. Brown and C. L. Canfield, contra.

Heard before Goss, C. J., ROSE, GooDp, EBERLY and
PAINE, JJ., and SHEPHERD, District Judge.

SHEPHERD, District Judge.

Upon appeal taken from the decision of the compen-
sation commissioner awarding compensation for total
permanent disability, this case was tried in the court
below and dismissed on the ground that the ailment com-
plained of did not in any wise result from the accident
alleged as the cause thereof. The case is one in which
Delmar Saxton is suffering from schizophrenia or de-
mentia precox, and in which Bessie E. Saxton, his guard-
ian, charges that his affliction is due to an injury sus-
tained by him in an automobile collision. The case is
now here on appeal duly taken from the decision of the
district court.

The assignments of error may be stated in a single
sentence. The decision rendered by the trial court is not
sustained by sufficient evidence and is contrary to the
evidence and to the law. It may also be said that the
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appellant complains of errors of law occurring at the
trial and duly excepted to. But this assignment is not
discussed in the brief and was not argued orally.

Errors of law occurring at the trial were presented to
the trial court by motion for a new trial, as shown in the
transcript, and one of the contentions of the appellee is
that appellant did not perfect her appeal to this court
within the time prescribed by law. It urges that since
the said errors of law were not argued before the court
or discussed in appellant’s brief the appeal should have
been perfected within thirty days from the entry of the
decree. But it appears that said motion for a new trial
was overruled by the trial court on the 20th of April,
1933, and that the case was docketed in this court on the
18th of May, 1933. The appeal was therefore within
thirty days and in due time. This is in accordance with
the rule of the supreme court announced in Lincoln Pack-
ing Co. v. Coe, 120 Neb. 299, the language of the opinion
being: “Where a motion for a new trial, alleging errors
of law occurring at the trial, is interposed in a proceeding
under the workmen’s compensation act, the thirty days
within which an appeal shall be perfected from the dis-
trict to the supreme court commences to run on the over-
ruling of the motion.”

This being disposed of, it remains only to consider
de novo whether the condition of Delmar Saxton is due
wholly or in part to the accident alleged, it being with-
out dispute that said accident occurred while Delmar was
in the employ of the appellee and upon an errand in the
course of his employment.

Delmar Saxton was a youth of about the age of nine-
teen or twenty at the time the accident occurred. He
was driving a car and delivering a piece of pipe or some-
thing of the kind; his car collided with a truck; his
car was overturned and he was thrown to the ground.
But he was only slightly injured, receiving a sprained
thumb and a scratch upon that member or upon his hand.
From that injury the appellant insists that he became
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afflicted with the disorder of schizophrenia or dementia
praecox, or at least that such disorder was so aggravated
or accelerated as to become active and render him a con-
firmed sufferer from schizophrenia, completely and per-
manently disabled.

The defense is that the accident bore no relation to his
condition; that at the time of its ocecurrence he was
subject to schizophrenia, had long suffered from it and
had long been treated for it; and that such injury as he
received from the accident in no degree excited it or ac-
celerated it.

A great deal of time was consumed upon trial by testi-
mony to the effect that the boy Delmar was a brilliant
student in the high school and that his accomplishments
there were many. However this may be, if he is to re-
cover in this case it must be upon the ground that the
accident was the cause of his disablement, or aggravated
it. Otherwise his injury cannot be held compensable.
Deplorable as it is that a boy of so much early promise
has become the victim of schizophrenia, the rule must go
further. The burden of proof.is upon him, and in order
to compel compensation from his employer he must prove
by a preponderance of the evidence that there was a
direct causal connection between his disorder and his
automobile injury. Nor can such proof be made upon
possibilities or even probabilities.

The evidence is exceptionally voluminous and the briefs
exceedingly lengthy; and since under the comparatively
new law the court is trying the case anew and making
an independent finding upon the evidence an exhaustive
study has been made of the whole record. Much time
has been expended by the writer in reading the bill of
exceptions and in comparing all of the evidence. The
case is important, involving as it does the future of the
boy, and should receive and has received full considera-
tion at the hands of the court,—none the less because of
the extraordinary zeal of appellant in her discussion of
the evidence.
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It is plain, we think, that schizophrenia or dementia
przcox or the glandular deficiency described by some of
the witnesses are very much alike. The terms were much
used as interchangeable by the specialists on the stand.
The court has no difficulty in arriving at the conclusion
that for the purposes of this case all refer to the same
thing, i.e., the condition from which young Saxton is
now complaining.

Delmar Saxton, Mrs. Bessie E. Saxton, Dorothy May
Saxton, Robert Saxton and Howard Saxton, all of the
immediate family, testified in substance that Delmar was
almost beside himself after the accident, wildly excit-
able, nervous, critical of his sister and rough of manner
toward her, distraught in his appearance, slovenly in
his dress, and abnormal in most of his actions. Some of
them testified that he appeared fearful to an extreme
degree and had delusions and hallucinations of a pro-
nounced character. Some of these statements were sharp-
ly checked upon cross-examination as to dates and cir-
cumstances. It was shown unmistakably that for more
than ten days immediately following the accident he
worked with diligence and effectiveness for his employer.
Nevertheless, the evidence of these witnesses plainly in-
dicates that he was in a period of great stress for several
days before January 18, 1931, when he was taken to the
Bailey Sanatorium at Lincoln.

Neither Delmar, his father, his family nor anybody
else included any reference to the accident in the history
which they gave to Dr. Bailey at that time, nor was he
informed of it till after the trial before the commissioner,
long afterward.

Where a person has an accidental bodily injury, fol-
lowed briefly by a severe and permanent mental disorder
such as schizophrenia, and where he has at all times been
mentally sound and healthy before, men might naturally
conclude that such injury was the cause of such disorder;
but if it were made known to them that he had had such
disorder for several years before, with sharp attacks
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down to the date of the accident, they would not be apt
to so decide. And if in addition it were shown that the
said bodily injury was not to the head, trunk or spinal
column, but consisted of no more than a sprained thumb
and a scratched hand, they could be expected to agree
that the injury was not the cause of the condition and
had no causal connection therewith. We think they would
go find even without reference to the preponderance evi-
dence rule which the law would impose upon the plaintiff.

The case of the defense is stronger than that presented
by way of illustration above. The subject had displayed
the symptoms of schizophrenia in 1926, 1927, 1928 and
1929. Dr. Young, his own witness, discloses in his testi-
mony that he treated him in November of each of the
last three years and that his history clearly indicated
the presence of the disease in all of them. He had had
his periods of diffidence and timidity, his periods of
moroseness, his periods of extreme excitation and irrita-
bility, his periods of delusions, his periods of wild and
unnatural laughter, his periods of fear, his periods of
abnormal use of tobacco, his periods of unnatural! and
unhealthy practices, his periods of desire to commit sui-
cide, his periods of belief that he was being imposed upon
and was the object of attempt to do him ill, and, along
with these, his periods of remission in which his conduct
was practically as it should be. All indicated, in the
opinion of all of the experts, that he was afflicted with
schizophrenia. This is established beyond question by the
evidence; no reasonable person could conclude to the
contrary upon reading the record.

The father of the young man, himself a lawyer of
‘standing at the bar, realized the capacity of his son in
the high school and hoped that the boy would follow in
his footsteps and become a member of his great profes-
sion. He accordingly made every effort to persuade him
to go to law school. Delmar did indeed matriculate at
Creighton College, but attended only two classes and then
refused to continue. No doubt there was much sorrow
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and possibly some words on that account. Soon afterward
Delmar secretly withdrew his savings from the bank and
disappeared, leaving a note declaring that none of his
family would ever see him again. According to his own
story, he felt that if he did not break away from his
relatives and surroundings in Omaha he would not be
able to refrain from suicide. He went to California,
riding partly on the train and hitch-hiking the remainder
of the way. For a time he was employed there by a
drug firm and went along very well in that employment.
But this did not last. The record discloses that he fell
in with bad associates, indulged to a greater or less
degree in homosexual relations with one of them, dropped
into the notion of suicide again and was only prevented
therefrom by arrest upon the beach. Subsequently one of
his associates wired his parents, who were already ad-
vised that he was in California, stating that Delmar was
in danger of committing suicide and asking for $150 that
he might bring him home. His father sent him trans-
portation through the Y. M. C. A. and Delmar returned
by himself, arriving in good spirits. This was in the fall
of 1927. After that for some months he seemed fairly
content and worked comparatively steadily in a store
which was conducted by his mother pending the settle-
ment of an estate but even during that time he had
trouble with an employee and was accustomed to remain
unusually long in an outside toilet. This was also his
habit during his later employment at the Sinclair plant,
as remarked and testified to by a number of his fellow
employees. And he was once admonished by the superin-
tendent for so doing.

After the disposal of the store he returned to Omaha
and sought employment. He was first given a position in
the offices of the Union Pacific, where he either lacked
experience or was unable to apply himself successfully
to the duties demanded by his employment. Consequently
he remained there but a week, and was again looking for
a job. He obtained a job with the Sinclair Oil Company,
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the appellee, going to work for that concern at its plant
in December of 1928. It was there that he was said to
have had one or more or several relapses or periods of
unusual mental disturbance characteristic of schizophrenia
and dementia precox. Dr. Young, his own specialist and
expert witness, diagnosed his trouble as this disease in
1927.

There seems to be no dispute among the experts that
those afflicted with schizophrenia have recurring periods of
stress and remission, ordinarily termed relapses and re-
missions. During relapses the afflicted commonly exhibits
greatly increased -excitement or depression, indulges in
bizarre conduct and entertains delusions. Remissions
occur between the relapses and are usually of much
greater length in point of time. Dr. Royal, one of ap-
pellant’s witnesses, says that no one can tell the particula.
cause of this and that relapse, though he recognizes sexual
dificulty and traumatic injury as responsible for some.
It would probably suit the expert to say in any particular
case, “I wish I knew.” One of the experts for the ap-
pellant so testified in this case in speaking of the general
rule. Dr. Bailey, a specialist of long experience in cases
of the mind and also a witness for the appellant, said in
answer to a hypothetical question, in substance, that he con-
sidered it possible that the injury was responsible for
Delmar’s condition, but never in a single instance did
he say that he was convinced that such was the case.
Several of his answers, and indeed the burden of his
answers, were as follows: ‘‘Assuming those premises,
which the history does not quite show, I would naturally
be suspicious that it (referring to the accident) might
have caused it.” He had testified before, it having been
made plain that neither Delmar nor his father nor the
plaintiff nor any one else had made any mention of the
accident at the time he was received at the sanatorium,
in these words: “Well, the history does not seem to show,
as I have it, that he was free from nervous conditions
of marked type before that” Another of his answers
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was: “I should be suspicious that he had had a shock
which had disturbed an unstable nervous system.” And
again he said: “I would think it might be very possible
that any shock would accentuate a condition which seems
to be present to a greater or less extent under the his-
tory.” And, finally, he said, under the questioning of
deputy commissioner Dutton: ‘I think my answer would
be the same as before; that I would feel the shock of the
accident very probably had something to do with awaken-
ing the previous trouble and aggravated it.”” Further-
more, upon cross-examination, in answer to a hypothetical
question describing Delmar’s activities immediately fol-
lowing the accident and for a period of nearly twenty-
four days after, he declared that he would not be willing
to have an opinion definitely that the accident had nothing
whatever to do with his ailment. As to the lighting up
of schizophrenia by the shock of the accident, his answer
was: “It is quite possible.” He further said: “I would
fear the result of any shock in such a condition.” Dr.
Royal testified in much the same manner, saying that it
would be possible. Dr. Young testified that he was of the
opinion that the accident as described might have had
an aggravating or precipitating effect. The testimony of
the experts for the appellant is full of “mights,” “mays,”
“possible,” and “fear.” ‘Quite probable,” “might be pos-
sible,” and ‘“‘very probable” recur again and again. No-
where in the record is there stronger evidence on the
part of the experts for the appellant, when the whole
of it is compared and analyzed, than might be summarized
in this expression: Very probably the injury caused the
condition or aggravated, excited or accelerated it. On
the other hand, all of the experts for the appellee were
strongly of opinion to the contrary, and so testified, justi-
fying their opinion by reasoning that was proof against
cross-examination and convincing to the court. The court
concludes that the preponderance of medical opinion was
to the effect that the injury received in the accident had
nothing to do with the disorder.
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No recognition of the doctrine that because an injury
may probably be the cause of an ailment the court should
so find appears in our decisions. It may be so in other
states, but not in this jurisdiction. The Nebraska rule,
often pronounced and adhered to, is that in proceedings
under the workmen’s compensation law awards for com-
pensation are not to be based upon possibilities or prob-
abilities, but only upon sufficient evidence showing that
the claimant has incurred a disability arising out of and
in the course of his employment. Bartlett v. Eaton, 123
Neb. 599; Townsend v. Loeffelbein, 123 Neb. 791; Kuht-
wick v. Carey, 124 Neb. 762 Going further, the rule is
that the burden is upon the plaintiff to show with rea-
sonable certainty that his or her ailment was caused by
the injury sustained; and this proof must be made by
substantial evidence leading either to the direct conclu-
sion or to a legitimate inference that such is the fact.
Omaha & C. B. Street R. Co. v. Johnson, 109 Neb. 526;
Bartlett v. Eaton, 123 Neb. 599; Townsend v. Loeffelbein,
123 Neb. 791; Mullen v. City of Hastings, ante, p. 172,

Furthermore, the law by which this court must be
guided in its independent finding and in its decision of
this case is to the effect that in compensation cases the
burden is upon the claimant to establish by a preponder-
ance of the evidence that the alleged resulting disability
is due to the injury complained of. Pensick v. Boehm,
124 Neb. 28; Bartlett v. Eaton, 123 Neb. 599, and cases
hereinbefore cited.

Although our court has heretofore decided that mental
disorder may result from trauma and may be lighted up,
aggravated and set in motion by trauma, it has at no
time declared or recognized in its opinions that such a
disorder often occurs from such a cause. The fact, if
it be a fact, has comparatively few instances to justify
the view; so few that in any given case the probability
may be properly indulged that trauma is not the cause
of an ailment of the kind mentioned. By far the greater
number of cases in which recovery has been permitted
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in cases of dementia praecox or the like, alleged to have
resulted from trauma, are cases in which the injury was
to the head and had a direct physical connection with
the brain. The reason seems to be that direct injury to
the head may be severe enough to cause structural lesions
of the brain thereby becoming the immediate cause of
some form of insanity or mental weakness.

In the case at bar the evidence of the appellant is
entirely insufficient to connect his dementia with the
accident suﬂ’ered‘; and though his disability may have
happened from trauma or from sexual disturbance or
from narcotics or from accident of birth, the court can-
not say, as it must say if recovery is to be had, that it
happened from any particular one or other of them. The
evidence does not justify it.

In an Illinois case, Standard Oil Co. v. Industrial Com-
mission, 322 Ill. 524, the court said: “The liability of
an employer under the compensation act cannot be based
on a choice between two views equally compatible with the
evidence but must be based on facts established by evi-
dence, and where the cause of injury or death is equally
consistent with an accident and with no accident, com-
pensation will be denied.” Under this rule, which is far
more favorable to a claimant than the Nebraska rule, no
finding for the appellant can properly be made. Stripping
the case of a great deal of unnecessary and immaterial
matter and from the rancor of the battle extending almost
to unwarranted disparagement of witnesses and parties
and from sympathetic appeals which cannot be properly
considered, and giving every material detail of the evi-
dence its due weight and effect and impartially applying
the law, it is impossible for the court to conclude that
the accident in question was in any way responsible for
Delmar Saxton’s condition. We conclude that the ap-
pellant had long suffered from schizophrenia or dementia
preecox before the accident which he sustained, and that
the accident contributed nothing to its relapses, and that
the trial court was correct in his findings and decree.
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Finding as we do, the decision of the trial court must

be upheld and its decree affirmed. It is so ordered.
AFFIRMED.

PAINE, J., dissenting.

I find it impossible to agree with the opinion rendered
in this case by a majority of the court, and therefore
file this dissent.

It is stated in the opinion that the disorder from which
Delmar Saxton was suffering was in no way caused,
precipitated, or aggravated by the injury which he re-
ceived in his automobile accident; that the bodily injury
he suffered from his accident was not to his head, trunk,
or spinal column, but consisted of no more than a sprained
thumb and a scratched hand. But let us remember that,
in the trial of this same case before the compensation
commissioner, he found that the plaintiff, while in the
employ of the defendant, sustained personal injuries in
an accident arising out of and in the course of his em-
ployment, by the wrecking of the automobile which he
was driving, thereby causing great mental and nervous
shock to the plaintiff, of such a nature and extent that
his previous nervous and mental condition was acceler-
ated, excited, and aggravated, thereby causing a complete
nervous and mental breakdown to the plaintiff on Jan-
uvary 15, 1931, and that, as a result of said accident,
plaintiff has been totally disabled from and after the
15th day of January, 1931. It is a matter of common
knowledge that many soldiers in the battles in the Ar-
gonne Forest suffered shell shocks which did not even
scratch a thumb, and yet, from the shocks thus received,
they will be disabled and live in sanatoriums all the re-
mainder of their days. In one case an employee’s back
was broken, and the insurance carrier attempted to avoid
an award for permanent incapacity of both legs on the
ground that there was no actual injury to the feet or
legs, but only to the spinal cord, although the lower limbs
were paralyzed. Burns’ Case, 218 Mass. 8.

In the main opinion, the answers of the experts, Dr.






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































