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STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.
NEBRASKA STATE BANK ET AL., APPELLANTS: E. H.

LUIKART, RECEIVER, APPELLEE.
FiLEpD FEBRUARY 24, 1933. No. 28606.

District Courts: EQuUITY JURISDICTION. Under the state Con-
stitution, district courts have equity jurisdiction, and it may
be exercised without legislative enactment.

: TruUSTS. In the exercise of its equity juris-
diction, the district court may supervise the administration
of trusts. ;

Banks and Banking: LIQUIDATION. The property and assets of
a banking corporation, organized under the laws of this state,
after it has ceased carrying on a banking business, are a
trust fund for the payment of its debts. And where liquida-
tion of an insolvent bank .is conducted in a court oI equity,
pursuant to law, the proceeding is a judicial one.

District Courts: JURISDICTION. In addition to a specific grant
of equity jurisciction to district courts, section 9, art. V of
the state Constitution, provides that such courts shall have
“such other jurisdiction as the legislature may provide.”
®e-ks and Banking: LiQuiIDATION. Under the Constitution,
-..d statutory provisions enacted pursuant thereto, when, by
decree of the district court, a bank is ordered to be liguidated,
such decree shall place the .assets of said bank in the hands
of the appointed receiver, and liquidation shall thereafter be
had under order of court in the manner provided by law.
INSTRUCTIONS TO RECEIVERS: REVIEW. In
the course of such liquidation, an order of the court giving
directions or instructions to a receiver in the performance of
his trust will not be disturbed on review where no abuse of
discretion is shown.

Equity. In the absence of statutory prohibitions, equitable
remedies, when consistent with the fundamental principles of
equity, should be so administered and employed as to give
complete relief to each complaint, and sufficiently varied to
answer every conceivable emergency. .
Banks and Banking. The business of banking involves more
than the creation of a private debtor and creditor relation,
and embraces the establishment of a public instrumentality
for the discharge of a public purpose for the promotion of
public good.

DeposiTs. The receipt of money by a bank, where
the depositor can withdraw it when and in such sums as he
pleases, although creating a debt, is, in a popular sense, the
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receipt of money for safe-keeping, which is the essence of
the relation.

LiQuipaTiON. The imperative duty is imposed on
courts of equity in administering the affairs of insolvent
banks, to minimize as far as possible losses to the public and
to the bank’s creditors occasioned by its insolvency.

Equity Powers. The court may authorize
the receiver to borrow money from the Reconstruction Finance
Corporation and to pledge the assets of his trust to secure
the same, when it is made to appear that such action is for
the best interests of the trust estate.

Such borrowing and pledging are not in
v1olat10n of the rights of “claims of depositors, for dep051ts,
not otherwise secured, and claims of holders of exchange.”

10.

11.

12.

APPEAL from the district court for Knox county:
CHARLES H. STEWART, JUDGE. Affirmed.

W. D. Funk and W. A. Meserve, for appellants.
F. C. Radke and Barlow Nye, contra.

Heard before Goss, C. J., Rosg, DEAN, GooD, EBERLY,
DAY and PAINE, JJ).

EBERLY, J.

This is an appeal from an order of the district court
for Knox county authorizing the receiver of the Nebraska
State Bank of Bloomfield, Nebraska, to borrow money
from the Reconstruction Finance Corporation, and for
that purpose pledge assets of said bank in the manner
and to the extent required by the terms of an act en-
titled “An Act to provide emergency financing facilities
for financial institutions, to aid in financing agriculture,
commerce, and industry, and other purposes,” adopted by
the congress of the United States on January 22, 1932.
Reconstruction Finance Corporation Act of January 22,
1932, 47 U. S. St. at Large, ch. 8, p. 5.

The fifth section of this act provides, in part, as follows:

“To aid in financing agriculture, commerce, and indus-
try, * * * the corporation is authorized and empowered
to make loans, upon such terms and conditions not incon-
sistent with this act as it may determine, to any bank,
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* % * grpanized under the laws of any state or of the
United States, including loans secured by the assets of
any bank that is closed, or in process of liquidation to
aid in the reorganization or liquidation of such banks,
upon application of the receiver or liquidating agent of
such bank and any receiver of any national bank is
hereby authorized to contract for such loans and to
pledge any assets of the bank -for securing the same:
Provided, that not more than $200,000,000 shall be used
for the relief of banks that are closed or in the process
of liquidation.

“All loans made under the foregoing provisions shall
be fully and adequately secured. The corporation, under
such conditions as it shall prescribe, may take over or
provide for the administration and liquidation of any
collateral accepted by it as security for such loans. Such
loans may be made directly upon promissory notes or by
way of discount or rediscount of obligations tendered for
the purpose, or otherwise in such form and in such
amount and at such interest or discount rates as the cor-
poration may approve. * ¥ *

“Kach such loan may be made for a period not exceed-
ing three years, and, the corporation may from time to
time extend the time of payment of any such loan, through
renewal, substitution of new obligations, or otherwise,
but the time for such payment shall not be extended
beyond five years from the date upon which such loan
was made originally.”

It appears that the proceedings in the district court
were had in a case entitled: State of Nebraska, ex rel.
C. A. Sorensen, Attorney General, v. Nebraska State
Bank, Bloomfield, Nebraska. In this proceeding there had
been an adjudication of insolvency of the Bloomfield State
Bank, and the appointment of E. H. Luikart as receiver
therefor for the purpose of liquidation thereof had been
made. In this cause E. H. Luikart, as receiver, on April
30, 1932, made application for an order authorizing him
to borrow money from the Reconstruction Finance Cor-
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poration and pledge the assets of this insolvent bank
therefor. The sufficiency of this application, as it now
appears, is conceded. On May 3, 1932, the court entered
an order fixing time and place of hearing of said appli-
cation, and pursuant to this order notice thereof was duly
given by publication and later approved by the district
court. Thereafter the Nebraska State Bank, and ten
others who were either directors of, stockholders in, de-
positor creditors, or general creditors of, this bank filed
objections. A hearing thereon was had and evidence was
introduced, in consideration of which the district court
granted the application, from which order the objectors
appeal.

The objectors do not now question the truth and suffi-
ciency of facts to sustain the order appealed from, but
rely solely on the alleged lack of power of the district
court to authorize the proposed loan. It may be said that
undisputed evidence in the record fairly establishes that
this insolvent institution is located in an agricultural com-
munity in northeast Nebraska, and in addition the sur-
rounding farm lands are rich and under ordinary con-
ditions productive; that unusual conditions of the past
two years, due to drouth, the presence of the grasshopper
plague, current and prevailing prices for farm produects,
have made it impossible for the farmers and merchants
residing in this town and vicinity to meet their financial
obligations, and this is also true with special reference
to the obligations which make up the assets of this in-
stitution; that farm lands in this vicinity are at present
practically unsalable; that these conditions extend over
eight counties adjoining Knox county, in which this in-
solvent institution is situated; that it would be to the
best interests of the depositors, creditors and stockholders
of said bank, and the community of Bloomfield in gen-
eral, to defer the liquidation of the assets of said bank
by extending time to its debtors and retaining the assets
until new crops can be produced out of which such in-
debtedness may be paid; that this course would not only
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aid the receiver in the gradual liquidation of the insol-
vent bank, but would enable him to conserve its assets,
and also secure for the bank’s depositors the early re-
turn of the largest possible portion of their deposited
_ funds, and thus assist and enable them to continue to
carry on their usual and ordinary vocations of stocK rais-
ing, stock feeding, and agriculture; that, therefore, the
best interests of all concerned would be promoted by the
requested authorization of the receiver to contract with
the Reconstruction Finance Corporation for a loan of
$50,000. Attached to this application are the forms of
the proposed contract and a list of the assets proposed
‘to be pledged.

On argument at the bar of this court, it was conceded
that the best interests of the bank, its stockholders, its
creditors, as well as the community in which it was sit-
uated, would be promoted by the authorization of the
loan. However, on behalf of the objectors it was in-
sisted: (1) That the trial court was wholly without
power to authorize the receiver of a state bank to borrow
money and pledge the assets of the insolvent institution
therefor; (2) that under the terms of the Nebraska
statutes (Comp. St. 1929, sec. 8-1,102) ‘“the claims of
~ depositors, for deposits, not otherwise secured, and claims
of holders of exchange, shall have priority over all other
claims, except federal, state, county and municipal taxes,
and subject to such taxes, shall at the time of the closing
of a bank be a first lien on all the assets of the banking
corporation,” and that this statutory lien foreclosed the
right of a court of equity, even though possessed of in-
herent power in a proper case, to direct a disposition of
the assets of an insolvent bank in contravention thereof.

In the instant case we are dealing with a receiver ju-
dicially appointed. The appointing power came from the
Constitution. Const. art. V, sec. 9. “Under the state
Constitution, district courts have equity jurisdiction, and
it may be exercised without legislative enactment.” Mat-
teson v. Creighton University, 105 Neb. 219. See State
v, State Bank of Minatare, 123 Neb. 109.
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This court is committed to the view that not only is
equity jurisdiction conferred by the terms of the Con-
stitution, but that, as thus conferred, it is beyond the
power of the legislature to limit or control; that while
the legislature may grant to the district courts such other
jurisdiction as it may deem proper, it cannot limit or
take from such courts their broad and general jurisdic-
tion which the Constitution has conferred upon them.
Lacey v. Zeigler, 98 Neb. 380; State v. State Bank of
Minatare, 123 Neb. 109; Burnham v. Bennison, 121 Neb.
291.

One of the well-recognized grounds of equity jurisdic-
tion thus conferred on, and available in, courts in this
state, by virtue of this constitutional provision, is super-
vision of the administration of trusts. Matteson wv.
Creighton University, 105 Neb. 219; Burnham v. Benni-
son, 121 Neb. 291.

“The property and assets of a banking corporation or-
ganized under the laws of this state, after it has ceased
carrying on a banking business, are a trust fund for the
payment of its debts.” State v. Commercial State Bank,
28 Neb. 677.

“Courts of equity have original power to appoint re-
ceivers and to make such orders and decrees with respect
to the discharge of their trust as justice and equity may
require.” Blades v. Hood, 203 N. Car. 56.

In addition to the specific grant of equity jurisdiction,
section 9, art. V of the Constitution, provides that district
courts shall have “such other jurisdiction as the legisla-
ture may provide”” As will be seen, the legislature of
this state has enacted certain provisions relative to pro-
cedure in cases of insolvent state banks which are to be
read and interpreted in the light of the constitutional
provision referred to. It includes a judicial determina-
tion of the fact of insolvency (Comp. St. 1929, sec. 8-190),
the appointment of a receiver (Comp. St. 1929, sec. 8-
192), and further provides: “When, by a decree of court,
a bank is ordered liquidated, the decree shall place the
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assets of said bank in the hands of the * * * (appoint-
ed receiver), and liquidation shall thereafter be had under
order of court in the manner provided by lew.” Comp.
St. 1929, sec. 8-193. (Italics ours) The terms of our
state bank act contain no specific denial of the right of
a receiver to pledge the assets of his trust, unless the
provisions already quoted relative to holders of exchange
and depositors’ first lien may be so construed. Pertinent
statutory provisions which section 8-193, Comp. St. 1929,
thus above quoted incorporates by reference include the
following: Section 20-1081, Comp. St. 1929, provides:
“A receiver may be appointed by the * * * district court,
or by the judge (thereof) * * * in the following cases:
* % * Tn all cases provided for by special statutes; Fifth.
In all other cases where receivers have heretofore been
appointed by the usage of courts of equity.”” Section 20-
1087, Comp. St. 1929, provides: “Every order appointing
a receiver shall contain special directions in respect to
his powers and duties, and upon application of any party
to the suit, after due notice thereof, such further direc-
tions may be made in that behalf by the court or judge
as may in the further progress of the cause become
proper.” While the legislature has refrained from pre-
scribing any express limitation on the powers of the
district courts in dealing with the assets of the trust, it
may be said that, by implication, it fairly appears that,
though not expressed in specific words of grant, the exer-
cise of such powers for the following purposes was con-
templated, viz., (1) for “preserving and protecting prop-
erty pending litigation,” (2) for “continuing the business
of the debtor or corporation pending litigation, or when
financially embarrassed,” (3) for “winding up the affairs
of a debtor or corporation, reducing the assets to cash and
distributing them.” Comp. St. 1929, sec. 20-1092. Also,
section 20-1090, Comp St. 1929, provides in part: “All
orders appointing receivers, giving them further direc-
tions and disposing of the property, may be appealed to
the supreme court in the same manner as final orders
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and decrees.” In the construction of the provisions last
quoted, this court is committed to the doctrine: ‘“An
order of the court giving directions or instructions to a
receiver in the performance of his trust will not be dis-
turbed on review where no abuse of discretion is shown.”
State v. Bank of Rushville, 57 Neb. 608. See, also, State
v. Nebraska Savings & Exchange Bank, 61 Neb. 496.

In this connection it is to be remembered: “The boast
of those who have administered equity jurisprudence, that
its remedies may be so employed as to give complete
relief to each complainant, would be palpably vainglori-
ous, had they not devised modes of enforcing their
decrees, sufficiently stringent to compel obedience and
sufficiently varied to answer every conceivable emer-
gency.” Freeman, Executions (2d ed.) sec. 8a. Approved
in Sanford v. Anderson, 69 Neb. 249, See, also, Matteson
v. Creighton University, 105 Neb. 219.

The subject of this action is the assets of an insolvent
state bank in the course of litigation. Munn v. Illinois,
94 U. 8. 113, Budd v. New York, 143 U. S. 517, Brass v.
North Dakota, 153 U. S. 391, German Alliance Ins. Co.
v. Lewis, 233 U. S. 389, and Noble State Bank v. Haskell,
219 U. S. 104, demonstrate that a business by circum-
stances, and its nature, may rise from private business
to public concern and consequently become subject to
public obligations and governmental regulations, as af-
fected with a public interest. Section 8-114, Comp. St.
1929, is a statutory recognition of the fact that this prin-
ciple is applicable to the business of state banks. It
provides: “The business of banking, or the receiving of
deposits of money or instruments of credit subject to be
repaid upon check, draft, certificate, passbook or order;
the discounting, negotiating of promissory notes, drafts,
bills of exchange, and other evidences of debts; and the
loaning of money upon personal or other security is here-
by declared to be a quasi-public business and subject to
regulation and control by the state.”



VoL. 124] JANUARY TERM, 1933 457
State, ex rel. Sorensen, v. Nebraska State Bank

Early in our jurisprudence it was determined that the
business of banking involved more than the creation of
a private debtor and creditor, and embraced the estab-
lishment of a public instrument for the discharge of
public duties in carrying out a public purpose for the
promotion of public good. McCulloch v. State of Mary-
land, 4 Wheat. (U. S.) 316. Even the primary function
of a bank of deposit was judicially recognized as being
more than a mere creation of a private obligation.

“The receipt of money by a bank where the depositor
can withdraw it when and in such sums as he pleases,
although creating a debt, is, in a popular sense, the re-
ceipt of money for safe-keeping.” Engel v. O’Malley, 219
U. S. 128. ,

While intervening insolvency of a bank may terminate
its ability to respond to its public and private obligations,
it necessarily imposes upon the court administering such
corporate assets the imperative duty of so conducting its
affairs as to minimize the losses occasioned to the public -
as well as the private creditors, keeping always in view
the course of business contemplated by the parties at the
time the engagements defaulted were entered upon. It
must be conceded that the money “held for safe-keeping”’
should be paid at the earliest possible moment, and the
prosperity of the local community which the insolvent
bank served is seriously affected by any failure in so
doing. This is the end sought to be accomplished and
the evil sought to be avoided by an equitable receivership.
In the absence of express limitations on the powers of
the controlling tribunal, methods should be adopted by
it to secure the result desired, for both public and private
interests are necessarily involved.

It may be true that in the instant case an emergency
has arisen, not in the contemplation of the legislature
when our banking laws were framed. Nevertheless, as
an emergency it is properly the subject of equity juris-
diction. The controlling questions have their origin in .
an effort of the federal congress to aid closed banks in
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the time of financial stringency. Recourse to this aid,
in the light of the facts of this record, is the only
source from which prompt partial relief upon terms
favorable to the interest of all parties may now be
secured. Waiving for the moment the question of the -
statutory first lien of depositors not otherwise secured, and
holders of exchange, in view of the terms of our Con-
stitution and the provisions of our statutes, and the
nature of the transactions involved, we are unable to
perceive any adequate reason for denying to the trial
court the powers it assumed to exercise in the instant
case. The right of the district court to authorize the
receiver of a state bank to borrow money and to pledge
assets is never absolute; its necessity must be determined
by a court of equity in its administration of justice
among those who have a pecuniary interest in the affairs
of the bank. The trial court necessarily inquired into
and judicially considered all the facts, including those
" relating to the conditions of the bank, the true interests
of the preferred creditors thereof, and the terms imposed
by the Reconstruction Finance Corporation for the pro-
posed loan. We find in its decree, approving and author-
izing the same, no abuse of its undoubted discretion.
Andrew v. First Trust & Savings Bank, 244 N. W. (Ia.)
394 ; Blades v. Hood, 203 N. Car. 56 ; Bassett v. Merchants
Trust Co., 115 Conn. 530; State v. Superior Court, 169
Wash. 258.

Nor do we find that the terms of the statute creating
a first lien on the assets of an insolvent state bank for
certain classes of preferred creditors (Comp. St. 1929,
sec. 8-1,102) in any manner limit the power of a court
of equity to dispose of the property here involved or
affect the conclusion stated.

Construing the provision referred to in connection with
bank legislation of this state, and the established practice
of this court in cases involving like questions, it evidences
- a legislative intent to grant ‘“claims of depositors, for
deposits, not otherwise secured, and claims of holders of
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exchange,” as against other creditors of the institution,
a certain priority of payment out of the assets of com-
~ mercial banks. Solely for the purpose of securing this
statutory right, it is in effect further provided that this
right of priority “shall at the time of the closing of a
bank be a first lien” on the assets thereof. However,
the jurisdiction of a court of equity to be exercised in
the selection of the appropriate method to be followed
by the receiver in managing and disposing of the prop-
erty in suit to secure the benefits of the statutory right
thus created to and for these preferred creditors, through
a proper disposition of the assets involved, is neither in
terms nor by necessary implication in any manner qual-
ified, limited or denied. For, in the transaction here
authorized, the conclusion is inescapable that, when car-
ried out, the avails of all bank property thus disposed of
will have and continue to retain the characteristics of a
trust fund, as to which these statutory rights of priority
of payment are fully preserved. “Where the form of
trust property is legally changed, the trust follows it in
its new form with equity’s supervisory power of admin-
istration unchanged.” Matteson v. Creighton University,
105 Neb. 219,

It follows that the action of the district court in au-
thorizing and directing the receiver to secure the loan
from the Reconstruction Finance Corporation in the
amount and upon the terms set forth in the application
before that court was unquestionably within its power,
and in the instant case the discretion exercised by the
trial court was justified by the facts then before it.

The order of the district court appealed from is, there-
fore, in all respects correct and is

AFFIRMED.
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RUSSELL A. LITWILLER, ADMINISTRATOR, APPELLEE, V.
Louis W. GRAFF ET AL., APPELLANTS.

FILED FEBRUARY 24, 1933. No. 28432.

1. Negligence: SUFFICIENCY OF EVIDENCE. Evidence of negligence
that automobile was driven in the center of the highway at
excessive speed, without regard for the traffic and use of the
road, into an intersection to which the view was not ob-
structed and collided with another car is sufficient to sustain
a verdict.

2. Evidence: MORTALITY TaBLES. Mortality tables are admissible
in evidence as to probable duration of life, but are not neces-
sary to a determination and are not conclusive. They may be
considered with other evidence in the case, and their state-
ment as to the expected duration of life may be varied,
strengthened, weakened, or entirely destroyed by other compe-
tent evidence, on the question of the life expectancy of the
injured party.

3. Appeal: Damaces: LiFe EXPECTANCY. In a suit by husband

" to recover damages for wrongful death of wife, where there
is evidence of her life expectancy and he is about the same
age and is a witness before the jury, it will be assumed that
the jury took into account the age and expectancy of the
husband.

APPEAL from the district court for Seward county:
HARRY D. LANDIS, JUDGE. Affirmed.

Cﬁambers & Holland and Thomas & Vail, for appellants.
‘N orval Brothers, contra.

Heard before Goss, C. J., Rosg, DEAN, Goop, EBERLY,
DAY, and PAINE, JJ.

Day, J.

This is an action brought by the plaintiff, as adminis-
trator of the estate of his deceased wife, to recover dam-
ages arising from her death as a result of an automobile
collision. At the time of the accident, the deceased was
riding as a passenger in the automobile of a friend which
collided with an automobile driven at a country road in-
tersection. The plaintiff brings this action against the
owners of both cars. The deceased was riding in a car
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driven by the daughter of defendant, Graff, which auto-
mobile was a family car. The other car involved in the
accident was the property of the defendant, Western
Poultry & Egg Company, and driven in its business by
their employee, Charles N. Lippold. The jury returned
a verdict in favor of the plaintiff against both defendants,
upon which a judgment was entered from which both
appeal.

At the outset, our attention is challenged to the suffi-
ciency of the evidence to support a verdict. There is
evidence in the record that both drivers were driving in
the center of the highway; that they were driving at an
excessive rate of speed; that both drivers were familiar
with the highway and drove it frequently and knew of
the intersection and the conditions surrounding it; and
that each driver had a clear view approaching the inter-
section and collided in the center of it. All this con-
stitutes sufficient evidence of negligence on the part of
defendants to require submission of the case to the jury.
Waltz v. Elmore, 95 Neb. 736.

The plaintiff introduced in evidence standard and ap-
proved mortality tables to prove the life expectancy of
the deceased. In an action for death by wrongful act,
such tables are admissible to show the probable duration
of the life of deceased. Moses v. Mathews, 95 Neb. 672.
In the Moses case, it was held that such evidence was not
necessary to prove probable duration of human life; that
it might be received and considered with other evidence
bearing upon the question of probable continuance of life.
The rule is succinctly stated by an authority as: ‘“The
evidence furnished by a table of expectancy is not con-
clusive, but may be received and considered with other
evidence in the case, and its statement as to expected
duration of life may be varied, strengthened, weakened,
or entirely destroyed by other competent evidence, on the
question of the expected continuance of life of the injured
party.” 8 R. C. L. 864, sec. 136.

We are likewise committed to the doctrine that stand-
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ard mortality tables are admissible in evidence to show
probable duration of life of the beneficiary or beneficiaries.
In Fisher v. Trester, 119 Neb. 529, it was held that the
life expectancy of the parents, and not that of the injured
child, was to be used where the life expectancy of the
child exceeds that of the parents. Obviously, the parents
could not recover damages for a time greater than the
duration of their lives. But Fisher v. Trester, supra,
is not authority for the proposition urged here, that it
was necessary to introduce mortality tables in evidence
as to probable duration of life of the beneficiary. In the
instant case, the jury were instructed to take into con-
sideration the age of the injured and deceased wife, her
health and probable life expectancy, in estimating the
damage. Certainly recovery could not be permitted for
the benefit of husband upon a time element greater than
the probable duration of life of the wife. The right to
recover is based upon pecuniary loss to Dbeneficiary.
Therefore the expectation of life of deceased is an ele-
ment of great importance, for, after fixing earning
capacity, the question to be determined, in order to fix
a gross sum which will represent the life earning ca-
pacity, is the number of years it would have been exer-
cised if death had not intervened. 19 R. C. L. 217, sec. 4.
"Mortality tables are admissible in evidence as to prob-
able duration of life, but are not necessary to a deter-
mination and are not conclusive. In the instant case, the
jury had the benefit of standard tables of mortality with
reference to the deceased wife’s expectancy, had not death
intervened as a result of the accident. The husband was
approximately the same age as his deceased wife. Proper
practice would dictate that the life expectancy of the hus-
band should have been proved. But he testified before
the jury, and they were able to form some judgment of
his expectancy. In a suit by husband to recover damages
for wrongful death of wife, where there is evidence of
her life expectancy and he is about the same age and
is a witness before the jury, it will be assumed that the
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jury took into account the age and expectancy of the
husband. Bauer v. Griess, 105 Neb. 381. '

As to the objection that the plaintiff did not prove the
life expectancy of the parents of deceased, there is no
evidence that either the father or mother suffered any
pecuniary loss because of their daughter’s death.

The defendant Graff complains of the fact that the
attorney for the codefendants Lippold and Western Poul-
try & Egg Company cross-examined the defendant Graff
as to whether or not he carried indemnity insurance and
whether he had employed the attorneys representing him.
The defendant Graff did not take the witness-stand in his
own behalf, but was called by the plaintiff to prove cer-
tain facts to establish his case in chief. It was then
that the codefendant cross-examined him on the matter
of insurance. This action was brought by the plaintiff
against two defendants, and in the trial of the case each
defendant maintained and contended that he was not
guilty of any negligence which was a proximate cause
of the accident, but that the accident was caused solely
by the negligence of the other. Under this state of the
record, the cross-examination of the defendant Graff is
within the rule announced by this court. Nichols w.
Owens Motor Co., 121 Neb. 105. Likewise, the defendants
Lippold and Western Poultry & Egg Company contend
that the cross-examination of their client by the attorney
for Graff was misconduct. The plaintiff was not re-
sponsible for the cross-examination of either defendant
by the other and in fact moved to strike the same. Under
the peculiar circumstances of this case, and the nature
of the contest, it was not prejudicial error.

It is urged that many errors occurred in giving and
refusal to give various instructions, but it appears from
an examination that the issues of the case were properly,
concisely, and adequately covered in the instructions sub-
mitted, and that the refusal to give instructions requested
by either defendant resulted in no prejudicial error.

The judgment of the district court is

AFFIRMED.
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P. F. PETERSEN BAKING COMPANY ET AL., APPELLANTS,
v. CHARLES W. BRYAN, GOVERNOR, ET AL., APPELLEES.

FiLep MARrRCH 2, 1933. No. 28356.

1. Food: PorLicE Power. The making or selling of bread is a
business subject to police regulation.

2. Constitutional Law: POLICE POWER. Legislatures, not courts,
are primarily the judges of necessities for police regulation
and courts can interfere only when such regulation exceeds
a reasonable exercise of authority. Schmidinger v. City of
Chwayo 226 U. S. 578. :

Mere inconvenience to those conducting a

busmess subject to police regulation does mnot vitiate the ex-

ercise of the power to regulate.

Foop. An act of the legislature fixing standard

weights of bread loaves and providing for excess tolerances,

but remitting to the secretary of agriculture the fixing by

regulation of reasonable tolerances, does mnot amount to a

delegation of legislative power.

STATE BoARDS: REGULATIONS. “Where one complains

that regulations promulgated under legislative authority by

a state board are unreasonable and oppressive, he should seek

relief by applying to that board to modify them.” Red “C”

Oil Mfg. Co. v. Board of Agriculture of North Carolina, 222

U. S. 380.

Foop. The act to establish a standard loaf of bread

(Laws 1931, ch. 162, Comp. St. Supp. 1931, secs. 89-169 to

89-172) authorizing reasonable excess tolerances to be fixed

by the state secretary of agriculture, which tolerances were

established at the rate of three ounces to each pound of the
respective standard loaves, held not violative of the state

Constitution or of the Fourteenth Amendment of the Con-

stitution of the United States, in the respects complained of.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Affirmed.

John C. Grover and Harold D. Le Mar, for appellants.

C. A. Sorensen, Attorney General, and George W. Ayres,
contra.

Heard before Goss, C. J., Rosg, DEAN, GooDp, EBERLY,
DAY and PAINE, JJ. '
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Goss, C. J.

Plaintiffs sued for an injunction to prevent the en-
forcement of “An act to establish a standard loaf of -
bread” and making a violation a misdemeanor. Laws
1931, ch. 162, Comp. St. Supp. 1931, secs. 89-169 to 89-
172. From a decree rendering a judgment for defend-
ants, plaintiffs appeal. TUnder the Code of Civil Pro-
cedure the appeal is for trial de novo. Comp. St. 1929,
sec. 20-1925.

Section 1 of the act charged the department of agri-
culture with the duty of enforcement and authorized it
to promulgate necessary rules and regulations. Sections
2 and 3 follow:

“Sec. 2. Every loaf of bread made for sale in the
state of Nebraska shall be of the following weights avoir-
dupois: One-half pound, one pound, one and one-half
pounds, and also in exact multiples of one pound and of
no other weights. Whenever twin or multiple loaves are
baked, the weights herein specified shall apply to each
unit of the twin or multiple loaf, provided that a twin
one and one-half pound loaf may be made and sold, but
units of said loaf must not be sold separately: Provided
that none of the provisions of this act shall apply to fancy
breads.

“Sec. 3. The secretary of agriculture shall prescribe
reasonable tolerances or variations in excess, but not
under the weights mentioned in the preceding section,
within which all loaves shall be baked, and also the time
for which said weights shall be maintained.” -

The secretary of the department of agriculture duly
promulgated rules and regulations. He prescribed that
tolerances should not exceed one and one-half ounces for
half-pound loaves, three ounces for pound loaves, four and
one-half ounces for one and one-half pound loaves, six
ounces for two pound loaves and the same relative tol-
erance for loaves of larger size. The rules provided that
bread for sale in Nebraska should maintain its required
minimum weight for mnot less than twelve hours under
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normal conditions, but that the baker should not be held
responsible for the maintenance of the minimum weight
after delivery to a retail dealer or consumer or to a
transportation agency in Nebraska for delivery to a re-
tail dealer or consumer; and provided that weights shall
be determined by averaging the weight of not less than
five loaves, if available, of a given lot of bread of the
same grade, size and baking.

The act in question repealed an existing law passed in
1921 and amended in 1927. The 1921 law was the sub-
ject of litigation in 1922. It was sustained in the district
court and the judgment of this court affirmed the validity
of the act. Burns Baking Co. v. McKelvie, 108 Neb. 674.
On error proceedings the United States supreme court,
two members dissenting, reversed the judgment of this
court on the ground that the tolerance was unreasonable
and arbitrary and therefore repugnant to the Fourteenth
Amendment. Burns Baking Co. v. Bryan, 264 U. S. 504.
That court found from the evidence that it was “impos-
sible to manufacture good bread in the regular way
without frequently exceeding the prescribed tolerance and
incurring the burden of penalties prescribed by the
statute.” The act of 1921 (Laws 1921, ch. 2), there
considered, provided for a tolerance at the rate of two
ounces per pound, to be maintained at least twenty-four
hours after baking, averaged by weighing not less than
twenty-five loaves of any one unit. The act of 1931,
attacked here, by its authorized regulations, increased the
tolerance to three ounces per pound, to be maintained not
less than twelve hours under normal conditions, averaged
by weighing not less than five loaves. But the regulation
relieved the baker from maintaining the weights after
delivery.

We deem it unnecessary to review in detail the testimony
of the numerous witnesses for both parties as to the
practicability of compliance with the tolerance as now
fixed. It is sufficient to state our conclusions of fact in
respect thereto. Actual tests of regular run of bread
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baked by the plaintiffs and purchased from them indicate
that the tolerance is ample. The evidence shows that
bakers having plants in many states comply with quite
similar provisions in laws and ordinances in some of these
states and from choice pursue the same methods as to
weights in the other states where they do business but
where such laws and regulations do not exist. We find
that the great preponderance of the evidence shows that
plaintiffs, and others similarly situated for whom they
sue, may readily comply with the weight and tolerance
provisions of the present act.

Plaintiffs argue that the title is not broad enough to
prohibit weights of bread of certain types now baked.
The evidence applicable to this point refers especially to
a twenty-ounce loaf. We are of the opinion that an act
to establish a standard loaf of bread and to prohibit
violations is broad enough to prohibit other than standard
sizes as fixed by the act. While it might inconvenience
the bakers to shorten or lengthen the twenty-ounce loaf,
so as to make one of legal weight, or to adjust their
appliances so as to make prescribed sizes, these are mat-
ters generally for consideration by the legislature and
not by the court. The making and selling of bread is a
business subject to police regulation. Courts can inter-
fere only when regulations arbitrarily exceed a reasonable
exercise of authority. Mere inconvenience to those con-
ducting a business subject to police regulation does not
vitiate the exercise of the power. Schmidinger v. City
of Chicago, 226 U. S. 578; Burns Baking Co. v. McKelvie,
108 Neb. 674.

It is claimed that the act unlawfully delegates legis-
lative authority in violation of section 1, art. II of the
Constitution of Nebraska. Such delegation to an admin-
istrative body as took place here is a part of the settled
legislative policy of this state. Section 71.2302, Comp.
St. 1929, places sanitation and quarantine under the de-
partment of public welfare, authorizes it to adopt and
publish reasonable rules and regulations and provides a
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penalty for violation of such rules and regulations. Sec-
tion 75-201 gives the state railway commission power to
regulate rates and service of railroads and all other in-
trastate common carriers and, under section 75-218, a
violation of any order is a misdemeanor subject to pen-
alty. Other- instances might be cited.

The legislature of North Carolina put oil inspection
under the commissioner of agriculture of that state. It
authorized the board of agriculture to make rules and
regulations for inspection and to adopt such standards of
safety not in conflict with the act as it might deem neces-
sary to provide the people of the state with satisfactory
illuminating oil. Section 8 of the act (Public Laws N.
Car. 1909, ch. 554) made a violation a misdemeanor. The
supreme court of the United States held that remitting
to the proper state board the establishment of rules and
regulations to determine what oils measure up to such
standards did not amount to a delegation of legislative
powers. Red “C” Oil Mfg. Co. v. Board of Agriculture
of North Carolina, 222 U. S. 380, and cases cited on page
394. There the North Carolina board of agriculture was
granted wider authority than the Nebraska secretary of
agriculture was given in the present instance. Neither
was granted nor exercised purely legislative powers. In
each instance the authority was administrative in its
nature. Its use by the administrative department was
essential to the complete and wise exercise of the powers
of the legislative department of the state government. It
resulted in constitutional cooperation between the legis-
lative and executive branches.

Plaintiffs assert that the act is indefinite and uncertain
and alleges several specifications. If these have not been
met by what we have already said in deciding that the
act fixed the standards and the regulations merely for-
warded them, we think what was further decided in Red
“C” Oil Mfg. Co. v. Board of Agriculture of North Car-
oling, supra, disposes of them: “Where one complains
that regulations promulgated under legislative authority
by a state board are unreasonable and oppressive, he
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should seek relief by applying to that board to modify
them.”

In their main brief the plaintiffs say: “No contention
is’ made that the legislature is unable to fix minimum
weights so long as minimum weights specified are reason-
able, and that the law as passed is designed to prevent
deception and fraud upon the public by means of short
weights.” A secondary purpose is to prevent unfair
competition by dishonest bakers resulting in injury to
the consuming public. Plaintiffs urge that the act is
unreasonable and arbitrary because it prohibits a maxi-
mum weight in each size of standard loaf. The very
provision against permitting excess of more than three
ounces to the pound prevents short weight frauds. Neither
the act itself nor the regulation prescribed by the sec-
retary of agriculture requires wrapping, labelling or
branding of loaves. Bakers may make as a pound loaf
one perfectly legal but weighing 19 ounces and sell it as
a substitute for the present twenty-ounce loaf which some
of the plaintiffs greatly favor. It may or may not de-
ceive the consumer accustomed to a twenty-ounce loaf.
Whether it deceive him or not, no action will lie because
the loaf is within the tolerance provided by the act. Buf,
if the baker make a loaf weighing 1914 ounces, a pur-
chasing consumer may be actually and legally defrauded
by believing it is one of the former twenty-ounce loaves.
Or an undiscriminating purchaser may even be deceived
into thinking it a pound and a half loaf. Thus, in a very
practical way, it is demonstrated that the state attempts
to prevent short weights by prohibiting excess tolerance
or variation. That is the plain intent of the law.

We cannot cover in detail other particulars urged by
appellants. We do not find them available to secure a
reversal of the judgment of the district court. We are
of the opinion that the act and regulations complained
of are not violative of the state Constitution nor of the
Fourteenth Amendment of the Constitution of the United
States. The judgment of the district court is '

AFFIRMED.
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InA WILSON, APPELLEE, V. NATIONAL LIFE & ACCIDENT
INSURANCE COMPANY, APPELLANT.

FiLED MARCH 2, 1933. No. 28433.

Insurance: INJURY TO INSURED: LIABILITY. Where an insured was
injured during the life of a policy and she continued her
premium payments thereon for some months thereafter, during
which time she received disability benefits from the insurer,
the subsequent nonpayment of premiums does not relieve the
insurer of liability, since such liability became fixed at the
time of the accident and was not contingent on future pay-
ments of premiums.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

King & Haggart, for appellant.
O’'Sullivan & Southard and A. J. Whalen, contra.

Heard before Goss, C. J., ROSE, DEAN, Goob, EBERLY,
DAY and PAINE, JJ. ‘

DEAN, J.

On or about December 5, 1921, a combined policy of
life, sickness and accident insurance was issued to Ida
Wilson, the plaintiff, by the National Life & Accident
Insurance Company, defendant herein. The plaintiff, on
or about May 4, 1930, sustained injuries in an automobile
accident and, pursuant to the terms of the policy, she
was paid benefits by the defendant company for 140
days, or until October 26, 1930. The plaintiff ceased her
premium payments on November 3, 1930, and the defend-
ant company contends that the policy thereupon lapsed
and that the liability of the company ceased. The plain-
tiff thereupon began this action to recover disability ben-
efits for 140 days during 1931. Trial to a jury was
waived and the court found for the plaintiff and against
the defendant company in the sum of $120, with lawful
interest from date, together with an allowance of $50 as
attorney’s fees.
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The defendant company contends that no liability for
benefits during 1931 accrued prior to May 4, 1931, and
that the policy had lapsed for nonpayment of premiums.

Neither party offered any evidence, but it was stipu-
lated that the premiums were paid up to November 3,
1930; that the plaintiff was disabled on or about May 4,
1930, as a result of an automobile accident, and that her
disability continued at the time of the trial; that no
premiums were paid by the plaintift subsequent to No-
vember 3, 1930; that due notice was given the defendant
company of plaintiff’s disability during the year 1931;
and that the proofs of loss were waived by the company.

The policy provides that it shall not lapse for nonpay-
ment of premiums until such premiums are four weeks
in arrears, but further provision is made that the in-
sured shall not be entitled to sick or accident benefits
when premium payments are two weeks or more in
arrears, and that the subsequent payment of such arrears
shall not entitle the insured to benefits for sickness or
disability “beginning or occurring during the period of
such arrears.” And the policy also provides that the pay-
ment of benefits during any twelve consecutive months
shall be limited to 140 days.

Does the failure of the plaintiff to pay premiums on
the policy in suit after the disability began bar a recovery
of benefits? We are constrained to hold that the provision
in the policy that an insured shall not be entitled to sick or
accident benefits when premium payments are two weeks or
more in arrears applies to disability occurring after the in-
sured is in arrears and not to the facts in the present case.
Likewise, the provision that the subsequent payment of
arrears shall not entitle the insured to benefits for sick-
ness or disability “beginning or occurring during the
period of such arrears” does not apply herein, as the
disability began before the period of arrears, and it ap-
pears to us that the word “occurring” must be construed
as meaning happening during the period of arrears and
without reference to a disability that was continuing, as
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in the present case. On this point it has been held:
“Under a policy of life insurance which also contained
a total disability clause, lapse of the policy by nonpayment
of the premium did not operate as a release of the com-
pany from any liability on a total disability claim which
had arisen prior to such lapse.” Illinois Bankers Life
Ass’n v. Byassee, 169 Ark. 230. In Railway Mail Ass'n
v. Dent, 213 Fed. 981, it is stated: “The cause of action
against the association arose when the accident ocecurred,
and was not subject to impairment by subsequent default
of the insured in the conditions of continued membership.”
In Seyk v. Millers Nat. Ins. Co., T4 Wis. 67, it was held
that the nonpayment of an assessment falling due after
a loss did not defeat an action upon the policy, even
though the amount of the loss was not actually due to
the insured when the assessment became payable. The
Seyk case was cited by us in Joknston v. Phelps County
Farmers Mutual Ins. Co., 63 Neb. 21, where, in the body
of the opinion at page 25, we stated: “After loss, the
relation between insurer and insured becomes one of
debtor and creditor, not subject to this forfeiture clause
in the policy; and, in consequence, no forfeiture arises
from nonpayment of an assessment falling due after loss.”
In Kentucky Life & Accident Ins. Co. v. Kaufman, 102
Ky. 6, the court held that the 30 days allowed for the
payment of assessments were not merely days of grace,
but that the meaning of the provision was that the con-
tract of insurance remained in force for 30 days from
the date of notice, and the insured having died within
the time without having paid his assessment, the policy
was not forfeited. And the court also held in the Kauf-
man case that, “the pohcy being in force at the time of
the insured’s death, the contract was thereby terminated,
and the liability of the company fixed, and the relation
of debtor and creditor created between the company and
the beneficiary.” In Burkheiser v. Mutual Accident Ass’ n,
61 Fed. 816, where a member of a mutual benefit asso-
ciation died within 90 days after an accident that caused
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his death, the court held that the fact that before his
death he ceased to be a member, because of default in
paying an assessment falling due after the accident, did
not relieve the associgtion from liability, since its liability
became fixed at the time of the accident.

The defendant company contends that liability for ac-
cidental death benefits may very properly be said to
accrue at the time of the accident, and that nonpayment -
of premiums during the specified period between the date
of accident and date of death would not prevent a re-
covery, but it is argued that “liability for health and
accident benefits does not accrue until proof of continuing
disability is made.” It is also contended that, under the
provisions of the policy in suit, no liability for sickness
or accident disability would accrue for the year 1931, un-
til a certificate of continuing disability was furnished on
and before May 4, 1931. On this point, however, as
above noted, it was stipulated between the parties that
due notice was given the defendant company of the plain-
tiff’s disability during 1931, and that “proofs of loss were
waived by the defendant company.”

The general rule appears to be that default in the pay-
ment of assessments falling due after an accident does
not relieve the insurer from liability. We conclude that,
where the plaintiff was injured during the life of the
policy and she continued her premium payments thereon
for some months thereafter, during which time she re-
ceived disability benefits from the insurer, the subsequent
nonpayment of premiums does not relieve the insurer of
liability, since such liability became fixed at the time of
the accident and was not contingent on future payments
of premiums.

The judgment is affirmed, with directions that $50 be
allowed plaintiff’s attorneys for services in this court.

AFFIRMED.
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 EFFIE D. WEAD ET AL., APPELLEES, V. CITY OF OMAHA,
APPELLANT.
EDWARD PHELAN ET AL., APPELLEES, V. CITY OF OMAHA,
APPELLANT.

FILED MARCH 2, 1933. No. 28411.

Municipal Corporations: STREET IMPROVEMENTS: ASSESSMENTS: CoOL-
LATERAL ATTACK. Where a property owner has notice that
his property is to be assessed for benefits by reason of a
public improvement, and the law affords him an opportunity
to appear and protest, and, if aggrieved by the action of the
authorities, to appeal to the courts, but neglects to avail him-
self of such provisions, he may not thereafter, in a collateral
proceeding, attack the validity of such assessment, except - for
fraud, actual or constructive, a fundamental defect, or an
entire want of jurisdiction.

APPEAL from the district court for Douglas county:
FRANCIS M. DINEEN, JUDGE. Reversed and dismissed.

Fred A. Wright, Thomas J. O’Brien, Harry B. Fleharty
and Bernard J. Boyle, for appellant.

William H. Herdman, contra.

Heard before Goss, C. J., RoSE, DEAN, Goob, EBERLY
and PAINE, JJ.

Goop, J.

Plaintiffs sued to have adjudged void, and to enjoin the
defendants from collecting, certain special assessments,
levied by the city of Omaha by special levy ordinance
No. 5337 to cover, in part, the cost of lands appropriated
by the defendant city for opening and extending St.
Mary’s avenue from Twenty-seventh street to a point on
Leavenworth street between Thirty-first street and Thirty-
first avenue. Decrees were entered for plaintiffs as
prayed, and defendant has appealed.

Plaintiffs allege that their several parcels and tracts
of land derived no special benefits from such public im-
provement; that the levy of said special assessments was
grossly unjust, fraudulent, arbitrary and the taking of
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plaintiffs’ properties without due process of law, in con-
travention of the provisions of both state and federal
Constitutions.

Prior to the public improvement in question, St. Mary’s
avenue extended westerly from Seventeenth and Howard
streets to Twenty-seventh street in said city. The avenue
was extended in 1925; the ordinance levying the special
assessments was passed July 21, 1925. These actions were
begun, respectively, April 9 and 10, 1931.

It is conceded that the city authorities in every respect
followed the letter of the statute in making the public
improvement and in making the levy of special assess-
ments. Plaintiffs contend that, their respective properties
not having derived any benefits, the action of the city
authorities in making any levy against their properties
was arbitrary and fraudulent. No other fraudulent act
than this is claimed by plaintiffs. Defendant contends
that whether the plaintiffs’ properties were specially ben-
efited by the improvement and the extent of benefits were
questions of fact, and were to be determined by the city
‘council sitting as a board of equalization; that, in de-
termining these facts, the council acted judicially, and
that, since plaintiffs were afforded a remedy by appeal to
the district court from the action of the city council, they
may not now resort to a court of equity in a collateral
proceeding to attack the validity of the assessments.

The law provides for notice to the persons whose lands
are alleged to have been benefited by the improvement
and for a hearing before the board of equalization.
Plaintiffs had the notice and were afforded an opportunity
to make objections to the city council and, if aggrieved
by its action, to appeal to the district court. They filed
no objection or protest and did not appeal from the action
of the city council in making the levy of special assess-
ments.

Plaintiffs concede that, unless the special assessments
are void, they cannot be attacked collaterally, but they
argue that, since the record in this case shows that



476 NEBRASKA REPORTS [VoL. 124
o Wead v. City of Omaha

plaintiffs’ properties derived no special benefits from the
improvement, therefore the action of the city council,
sitting as a board of equalization, in the enactment of
the ordinance levying assessments was arbitrary, fraudu-
lent and void.

Qections 14-302 and 14-528, Comp. St. 1929, authorize,
respectively, the creation of improvement districts and the
assessment of special taxes for the improvement of streets
and alleys. Section 14-536, Comp. St. 1929, is, in part,
as follows: “All special assessments to cover the cost
of any public improvements herein authorized shall be
levied and assessed on all lots, parts of lots, lands and real
estate specially benefited by such improvement, or within
the district created for the purpose of making such im-
provement, to the extent of the benefits to such lots, parts
of lots, lands and real estate by reason of such improve-
ments, such benefits to be determined by the council
sitting as a board of equalization.” Section 14-538, Comp.
St. 1929, provides for the council to sit as a board of
equalization, fixes the time of its meetings, and further
provides as follows: ‘At such session the said board
shall hear and determine all such complaints, and shall
equalize and correct such assessment, and after all cor-
rections have been made the council may levy such special
assessments by ordinance at a regular meeting thereafter.
The ordinance levying a special assessment shall be final
and binding as the final order or judgment of a court of
general jurisdiction. After the passage of such ordinance
no court shall entertain any action for relief against such
special assessment, except upon appeal from such final
order, which remedy shall be deemed exclusive.” Section
14-539 provides that any person who has filed a written
complaint before said board shall have the right to appeal
to the district court for the county within which such
city is located, and if the court find such assessment to
be valid it shall render a decree for the amount of the
assessment, interest and costs, and declare the same a
lien upon the lots of land so assessed, and if the court
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find that the tax is invalid it shall order a relevy of such
assessment, or render such decree as may be just and
equitable. That in such case the city council, sitting as
a board of equalization, acts judicially is not only so de-
clared by statute but has been held by this court in
numerous cases.

It is a general rule that the decisions of a special tri-
bunal, having jurisdiction over the subject-matter and the
parties, is conclusive, unless reversed or modified in the
manner provided by law. See Portsmouth Savings Bank
v. City of Omaka, 67 Neb. 50; Omaha & N. P. R. Co. v.
Sarpy County, 82 Neb. 140; Burkley v. City of Omaha,
102 Neb. 308; Weilage v. City of Crete, 110 Neb. 544;
Frohnen v. Sanitary Sewer District, 115 Neb. 84; Bam-
rick v. Village of Minatare, 118 Neb. 644.

In 5 MecQuillin, Municipal Corporations (2d ed.) sec.
2277, it is said: “The general rule is that, where a
municipality has power to make the local improvement
and acquires jurisdiction by the proper preliminary steps,
objections to an assessment, not of a fundamental char-
acter, are deemed to be waived if not presented at the
time and in the manner prescribed by law. * * * And,
speaking broadly, failure of a property owner to appear
before the proper tribunal and object to an assessment,
or to appeal therefrom, within the time provided by law,
will estop him from contesting the validity of the assess-
ment or restraining the collection thereof on the mere
ground of irregularities. * * * Where the law provides
a tribunal to pass upon all objections to special assess-
ments and correct inequalities therein, and if the property
owners feel themselves aggrieved appeals to the court are
given them, such procedure is generally held exclusive,
and the decision of the tribunal unless appealed from is
also generally held conclusive on the property owners
assessed, except in case of fraud, or fundamental defects,
or an entire want of jurisdiction.” And in the same
volume, at section 2270, it is said: ‘‘Assessments may
be attacked by landowners required to pay, in whole or
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in part for the improvement, only when they have been
injuriously affected by the proceeding, where complaint
is seasonably made, or within the time prescribed, but
not afterwards, and provided they are not estopped by
reason of their prior conduct from urging the invalidity.
The right of a property owner to question the validity
of his assessment on the ground that his property is not
benefited or that the assessment is in excess of the benefit
for which his property is assessed must be exercised in
the assessment proceedings before the assessment is
finally confirmed, and the determination -of the local au-
thorities is final in the absence of fraud or manifest vio-
lation of law. All defects, errors, irregularities, and
inequalities in the making of special assessments or in
proceedings prior thereto, not raised by proper objection
before the improvement authorities or on appeal, are
waived, and cannot be questioned in a collateral pro-
ceeding.”

To the rule thus announced there are some apparent
exceptions. For instance, where the record discloses that
the physical facts are such that the property was not
and could not have been specially benefited, or could not
have been benefited to any extent approaching the assess-
ment, such facts have been in some cases held to show
that the levy of assessment was arbitrary and construc-
tively fraudulent, and therefore void, and might be at-
tacked collaterally.

The case of Standard Pipe Line Co. v. Miller County
Highway & Bridge District, 277 U. S. 160, illustrates the
exception to the rule. In that case a road district con-
structed a highway and assessed against the pipe line
traversing the district special benefits therefor to the
extent of $5,000 a mile. The pipe line had originally
cost less than $9,000 a mile. The collection of the assess-
ment was enjoined in an action in equity. In that case
the facts demonstrated that the assessment levied was
so unjust and arbitrary as to be constructively, if not
intentionally, fraudulent. The rule in such cases is stated
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in Hamilton, Law of Special Assessments, sec. 760, where-
In it is said: ‘“Where an assessment for street improve-
ments is arbitrary and fraudulent, and therefore void,
the appeal provided by the charter is not the only remedy.
The person aggrieved may have his remedy in equity, or
a common-law action for damages. Equity will enjoin the
collection of a void local assessment, and taxpayers are
not relegated to an appeal from an assessment.”

And it is stated in 25 R. C. L. 141, sec. 58, in this
language: “When it is plainly and palpably manifest
from the physical condition of the property involved, its
locality, environment, character of the work or improve-
ment, assessment, and from the very nature of things,
that an assessment is not adapted to the purpose, and is
an exaction from the property owner of a contribution
which he should not be obliged to make in that capacity,
the courts will interfere to prevent a consummation of
the injustice. So in those cases where the power to de-
termine local improvements and levy assessments is dele-
gated to a common council, while the presumption is that
the council has done its duty, this presumption may be
overcome by facts showing that the rule prescribed for
the apportionment or the assessment made under it is so
grossly and palpably unjust and oppressive as to give
demonstration that the proper authority had never de-
termined the case on the principle of taxation.” In such
cases the assessment may be attacked collaterally.

Plaintiffs also cite and rely upon a number of cases
which, in effect, hold that special assessments may only
be levied on property specially benefited and only to the
extent of such special benefits, and that special assess-
ments in excess of special benefits conferred amount to
the taking of private property without just compensation.
This is a well-recognized rule; but, if the question as to
whether the property has been benefited and the extent
of such benefits has been litigated by a tribunal having
jurisdiction of the person and the subject-matter, the
assessment may not be attacked in a collateral proceeding,
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except for fraud, either actual or constructive.

In the instant case plaintiffs introduced the evidence of
a single witness. He testified that in his opinion the
respective properties of the plaintiffs were of no greater
value immediately after the improvement than before, and
that no special benefits were derived from the improve-
ment. He also testified as to the locations of the various
properties with reference to the improvement. Some of
them were practically half a mile from the improvement,
and others were a less distance. He further testified that
ingress and egress to and from the respective properties
were afforded by other streets and avenues. -

From the physical facts disclosed by the record, we are
unable to say that the properties of plaintiffs received
no benefits from the improvement, or that the assessments
levied were so excessive as to indicate an arbitrary or
fraudulent action by the city council, sitting as a board
of equalization. The city introduced no evidence. We are
therefore confronted with this proposition: Is the court
required to hold that the action of the council in levying
the assessment was arbitrary and fraudulent because, in
the opinion of the only witness called, the properties de-
rived no special benefits from the extension of St. Mary’s
avenue? We think not. It is a matter of common knowl-
edge that the values of property and the extent of bene-
fits conferred by local improvements are largely matters
of opinion, and that these opinions vary widely. We think
we are justified in holding the action arbitrary and fraud-
ulent only where the physical facts disclosed are such
that the court can say, beyond question, that the action
of the taxing authorities was arbitrary and therefore con-
structively fraudulent.

We are of the opinion that plaintiffs were afforded an
adequate remedy in the assessment proceedings, and that,
having failed to avail themselves of the right which the
statute gives of a direct appeal to the courts in that pro-
ceeding, they are now precluded, under the facts dis-
closed, from attacking the assessments in a collateral
proceeding.
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The decrees of the district court in these cases are
reversed, and the actions dismissed.
REVERSED AND DISMISSED.

STATE AUTOMOBILE INSURANCE ASSOCIATION, APPELLEE, V.
EARNEST S. PICKETT, APPELLANT.

FiLEp MARCH 2, 1933. No. 28641.

Master and Servant: WORKMEN’S COMPENSATION ACT: INDEPEND-
ENT CONTRACTOR. As applied to the facts in the instant case,
a person has the status of an “independent contractor” where
he contracts to drive alone an automobile from one state to
another for a certain agreed lump sum, not to be measured
or affected by the time and labor devoted to the project, and
where the terms of the agreement are such that neither party
of his own volition may terminate the same, and where he is
not subject to control as to the detfails, means, or methods’
followed, or route selected, in the performance of the job,
but is responsible for final results.

APPEAL from the district coﬁrt for Lincoln county:
IsaAcC J. NISLEY, JUDGE. Affirmed.

George B. Dent, Jr., for appellant.
Chambers & Holland and C. R. Mattson, contra.

Heard before Goss, C. J., RosE, DEAN, Goob, EBERLY
and PAINE, JJ., and RAPER, District Judge.

EBERLY, J.

This is an action by Earnest S. Pickett, hereinafter
referred to as claimant, to recover compensation under
the workmen’s compensation act of Nebraska for injuries
sustained by him while driving an automobile for the
State Automobile Insurance Association, hereinafter desig-
nated as the association, from El1 Paso, Texas, to North
Platte, Nebraska. At the conclusion of claimant’s evi-
dence, the district court sustained a motion of the asso-
ciation for a judgment in its behalf, finding generally for
the association, and finding specially that claimant, at
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the time of the accident which caused his injuries, was
not an employee of the association, but was then an “in-
dependent contractor,” and as such not within the pro-
visions of the workmen’s compensation act of Nebraska,
and thereupon dismissed the proceeding. Claimant ap-
peals.

There is no conflicting evidence in the case; claimant’s
proof alone appearing in the bill of exceptions. The un-
disputed facts disclose that an automobile, which had
been insured by the association against theft, had been
stolen in Nebraska, and had been recovered by the state
authorities of Texas in the city of El Paso in that state.
The association was desirous of having it returned to
North Platte, Nebraska. An oral agreement, for the
purpose of accomplishing this plan, was entered into by
T.-A. Wilson, representing the association, and the claim-

“ant. The testimony on this subject was: “Q. What
conversation did you have with Mr. Wilson? A. Mr.
Beck introduced me to him, and he said, ‘Here is a man
for you,” and Mr. Wilson told me about the ecar having
been stolen and give me all the credentials, and told me
to go down and get it. Q. Where did he tell you the
car was? A. At E] Paso, Texas. Q. What did he tell
you relative to paying you for making this trip down
there? A. He told me he would give me $10 and all my
expenses. * * * Q. Was there anything said there as to
#hot your expenses should include? A. Railroad fare,
room, board and lodging and the expense of driving the
car back; also he explained if there was anything the
matter with the car to get it fixed so I could drive it
back.” * This of course included supplying a certain spare
tire for equipping the same. Pickett was advanced ex-
pense money before commencing his trip to Texas, and
was furnished a schedule of railway trains via Denver,
Colorado, to El Paso, Texas. He proceeded to that place,
took possession of the stolen car, and had the necessary
repairs made. The return route to be followed was not
covered by the terms of the oral agreement, nor indicated
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by any instructions of the association. Pickett was, how-
ever, not to drive after 6 p. m., as the association was
desirous of taking no chances of increased risk due to
night driving. On the return trip, while passing over
a road which had been chosen by the claimant, in the
general vicinity of Carlsbad, New Mexico, the left front
tire “blew out” causing the automobile to tip over. This
accident resulted in damages to the car and certain
physical injuries to the claimant. This transaction con-
stitutes the basis of this litigation. Thereafter the neces-
sary repairs to the automobile were made, and certain
services of a physician were had by claimant. The repaired
automobile driven by claimant arrived at North Platte in
due time, and was delivered to the agent of the association,
and claimant’s injuries were further treated. A settle-
ment was later had between the association and claimant,
in which claimant received the $10 as his compensation
agreed upon and also the amount to defray all the ex-
penses of the trip, which included meals, transportation,
hotel lodgings, and repairs to the car. It did not include
expenses incurred by claimant for services of physicians,
necessitated as a result of the accident that occurred near
Carlsbad, New Mexico, nor did it include compensation
because of the injuries sustained by him.

The right to relief under the workmen’s compensation
act, in this case, depends on whether claimant is to be
regarded as an employee or as an independent contractor.
On this subject this court is committed to the doctrine:
“There is no hard and fast rule by which to decide
whether one is an employee or an independent contractor,
but that relation must be determined from all the facts
in each particular case.” Cole v. Minnick, 123 Neb. 871;
Showers v. Lund, 123 Neb. 56.

Such facts we have already epitomized. The car was
to be brought from El Paso to North Platte. The termini
of the proposed journey were unalterably established by
the terms of the contract. The price or compensation
was a fixed sum for the performance of the job. Tt



484 NEBRASKA REPORTS [VoL. 124
State Automobile Ins. Ass'n v. Pickett

was not in any manner dependent on or measured by the
time required to complete it, or by the amount of labor
performed by claimant. Neither was the right to termi-
nate the contract reserved on behalf of or vested in either
of the parties thereto. On the return trip the choice of
highways, the time of commencing each day’s travel, and
all details of the journey were, under the contract, for
the determination of claimant. We think the terms of
the oral agreement and the circumstances above enumer-
ated are sufficient to sustain the finding of the trial
court that claimant, when injured, was an independent
contractor and not an employee. We deem that as applied
to the facts of this case the controlling rule is that one
who contracts with another to do a specified piece of
work for him, as distinguished from work in general,
to be paid for by a lump sum rather than by compensa-
tion measured by time devoted to the work, without being
subject to control of the employer as to details of means
and methods to be followed, but only as to the result
of the work, under the terms of an agreement which
neither party may of his own volition terminate, has the
status of an independent contractor. Bodwell v. Webster,
98 Neb. 664; Showers v. Lund, 123 Neb. 56; Perham wv.
American Roofing Co., 193 Mich. 221; See v. Leidecker,
152 Ky. 724; Taute v. J. I. Case Threshing Machine Co.,
25 N. Dak. 102; Matter of McNally v. Diamond Mills
Paper Co., 223 N. Y. 83.

This conclusion is not affected by the fact that in the
instant case the employer may have designated the time
when the work should be started, stipulated and given
warning on the subject of speed limits, and as to driv-
ing after dark, and provided that a certain route in going
from North Platte to El Paso was to be followed. Omaha
Bridge & Terminal R. Co. v. Hargadine, 5 Neb. (Unof.)
418; Gall v. Detroit Journal Co., 191 Mich. 405; St. Louss
& S. F. R. Co. v. Madden, 77 Kan. 80.

It follows that the determination of the district court
is correct, and it is

AFFIRMED.
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WILLIAM BENTON V. STATE OF NEBRASKA.
FiLep MARCH 2, 1933. No. 28349.

1. Automobiles: MANSLAUGHTER: CONTRIBUTORY NEGLIGENCE. In
a prosecution for manslaughter based upon the unlawful
operation of a motor vehicle, where the defendant is negligent,
contributory negligence of deceased is no defense.

2. CorLisioN: GR0OSS NEGLIGENCE. One who drives
motor vehicle into rear of another car which he knew was
in front of him on the highway is grossly negligent, where
ordinary care on his part would have avoided a collision.

3. MANSLAUGHTER: ILLEGAL DRIVING. Testimony that,

while defendant was driving closely behind a car, still another
car approached from the opposite direction with glaring head-
lights, when considered with other testimony of physical facts
surrounding the accident, such as skid marks on the highway
indicating distance required to stop and the position of the
cars in the ditch after the collision, in which defendant hit
the rear of the car he was following, is sufficient evidence
to sustain a finding that defendant was negligently operating
his car upon the highway at the time of the accident in
violation of law, at a rate of speed greater than was rea-
sonable or proper, having regard for the use of the road.

4. : : . When one drives an automobile in
violation of law pertaining to the operation of such vehicles
on the public highway and in so doing, as a result of the
violation of law, causes death to another, he is guilty of
manslaughter.

: INTOXICATION. One driving an automobile
while mtox1cated is engaged in the commission of an unlawful
act, sufficient to support a conviction for manslaughter.
6. : : . Evidence that defendant had been
drinking intoxicating liquor prior to accident and was intox-
jcated immediately thereafter is sufficient to sustain a finding
by the jury that he was intoxicated at the time of the ac-
cident.

: REVOCATION OF LICENSE. Statute providing

for licensing of automobile drivers being a regulation in the

interest of public safety, the fact that a driver’s license had

been revoked by judgment of a court, and he is operating

a motor vehicle notwithstanding, is evidence of negligence.

8. Bvidence which directly tends to disprove material testimony
of witness is admissible.
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9. Criminal Law: ARGUMENT: OBJECTION. Objection to miscon-
duct of prosecutor in argument to jury must be made at the
time and a record must be made then. It is too late to object
for first time on the motion for new trial upon a showing
by affidavit of defendant’s attorney.

ERROR to the district court for Scotts Bluff county:
EDWARD F. CARTER, JUDGE. Affirmed.

Morrow & Morrow, for plaintiff in error.

C. A. Sorensen, Attorney General, and Homer L. Kyle,
contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

Day, J.

The plaintiff in error was convicted of manslaughter
in that he negligently drove an automobile, while intox-
icated, into the rear of a car on the highway, killing
Zeigler, a passenger therein. Our general statute appli-
cable is:

“Whoever shall unlawfully kill another without malice
* * % while the slayer is in the commission of some un-
lawful act, shall be deemed guilty of manslaughter.”
Comp. St. 1929, sec. 28-403. The unlawful acts charged
against plaintiff in error are: (a) At time of accident
he was operating a motor vehicle upon the public high-
way, while intoxicated, in contravention of statute, Comp.
St. 1929, sec. 39-1106; and (b) he was operating a motor
vehiele upon the highway at a rate of speed greater than
was reasonable and proper, having due regard for the
trafic and use of the road. Comp. St. 1929, sec. 39-1102.

The evidence is sufficient to support a finding by the
jury that the defendant was driving his car, at the time
of the accident, at a greater speed than was reasonable
and proper, having regard for traffic and use of said
highway. The defendant and his companion at the time
testified that they had been following for some distance
about 30 yards behind the car in which the deceased
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was riding; that they met a car coming in the opposite
direction with bright lights, which momentarily blinded
them, immediately after which they observed the car so
close in front that they were unable to stop and collided
with it, resulting in the tragedy. They also testified
that the front car had no tail light and stopped on the
road without warning. Where a defendant is negligent,
the contributory negligence of the driver of the car in
which deceased was riding, even if it were imputable to
the deceased, is no defense in a criminal prosecution.
Thiede v. State, 106 Neb. 48; Schultz v. State, 89 Neb.
34; State v. Gray, 180 N. Car. 697; 29 C. J. 1154.

The defendant was driving his car negligently at the
time of the accident. He drove his car into the car
ahead of him with such force that it was knocked off
the road into the ditch. In Roth v. Blomquist, 117 Neb.
444, we held that, as a general rule, it is negligence for
a motorist to drive an automobile so fast on a highway
at night that he cannot stop in time to avoid a collision
with an object within an area lighted by his lamps.
There are certain exceptions to this general rule, or sit-
uations to which it does not apply—an unbarricaded, un-
known, open, unlighted ditch across a highway which
cannot be seen and cannot be anticipated (Tutsch wv.
Omaha Structural Steel Works, 110 Neb. 585) ; a negh-
gently maintained highway which has unknown ditches
or ruts which cannot be seen until close (Cromwell v. Fill-
more County, 122 Neb. 114) ; corner of a platform with
a narrow edge extending from a drag line over a street-
car track and not easily observable (Day ». Metropolitan
Utilities District, 115 Neb. 711) ; and an obstruction in
the road similar in color to the highway (Frickel v. Lan-
caster County, 115 Neb. 506).

There is evidence in the case at bar that the defendant
was temporarily blinded by the glaring lights of a car
approaching him from the opposite direction. Does this
create a situation within the recognized exception to the
rule in this state which exonerates the defendant from
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negligence? Let us repeat the facts pertinent to this
issue. The defendant knew the car in which deceased was
riding was about 30 yards in front of him, therefore
the fact that the tail light was unlighted was immaterial.
The glaring headlights from another car could not deprive
him of this knowledge. To drive into a car which he
knew was on the road under such conditions was grossly
negligent. The car in front and the car approaching
from the opposite direction with glaring headlights and
his own car created a situation which justified a jury in
finding that the defendant was operating his car upon
the highway at the time of the accident at a rate of
speed greater than is reasonable or proper, having regard
for the traffic and use of the road, and was in the com-
mission of an unlawful act. There was also evidence of
physical facts after accident, viz., skid marks on the
road, and the fact that the car hit by defendant was
hurled off the road into the nearby ditch. Such a find-
ing is sufficient to support a conviction for manslaughter.
Schultz v. State, 89 Neb. 34; Crawford v. State, 116 Neb.
125.

The defendant is also charged with the commission of
another unlawful act at the time of the fatal accident
in that he was operating a motor vehicle upon the high-
way while intoxicated. If true, it constitutes an unlawful
act sufficient to sustain the verdict of conviction for man-
slaughter.

When one drives an automobile in violation of law
pertaining to the operation of such vehicles on the public
highway and in so doing, as a result of the violation of
law, causes death to another is guilty of manslaughter.
This rule applies to one driving while intoxicated. State
v. Kline, 168 Minn. 263; State v. Goldstone, 144 Minn.
405; Cannon v. State, 91 Fla. 214; McDantel v. State, 105
Tex. Cr. Rep. 468; State v. Sandvig, 141 Wash. 542; State
v. Budge, 126 Me. 223, 53 A. L. R. 241; People v. Collins,
195 Cal. 325; People v. Townsend, 214 Mich. 267.

The reading of the record in this case forces us to the
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conclusion that defendant’s intoxication was one of the
proximate causes of the accident and the resultant death
of the unfortunate Mr. Zeigler. The evidence is amply
sufficient to support a finding that the defendant was
intoxicated. He and his companion testified that they
had drunk some illicit beer shortly before the accident.
Although they denied that it was sufficient to cause in-
toxication, other witnesses testified that defendant at the
time and immediately after the accident was intoxicated.

The record of the county court was introduced in evi-
dence for the purpose of proving that the defendant’s
license to drive had been revoked. The court in its in-
structions told the jury that such was the purpose of
admitting the record. Thus limited, it does not amount
to proof of another crime wholly independent of that for
which the defendant was on trial. The licensure of
drivers, under section 60-401, Comp. St. 1929, is in the
interest of public safety, and when one drives in violation
of this statute, it is evidence of negligence which may
be considered by the jury. In Conroy v. Mather, 217
Mass. 91, it was held that it may be evidence of negli-
gence in showing that the driver was incompetent to
operate the vehicle, although the authorities generally
permit a recovery by one who is injured whose motor
vehicle is not licensed on the theory that the license does
not contribute to the accident. However, since the pur-
pose of this statute is to protect the public from negli-
gent and incompetent drivers, the fact that the defend-
ant was driving after having had his driver’s license
revoked may properly be considered as tending to prove
his negligence. While it is clear that the failure to have
a driver’s license would not be such violation of law as
would supply the place of criminal intent necessary to
constitute manslaughter, yet in a case where the license
has been revoked by judgment of a court and the driver
is operating a motor vehicle notwithstanding, it is evi-
dence of negligence proper to be considered by the jury
with all the other evidence in the case.
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The defendant and his witnesses by their testimony
covered their entire activities for the evening. Testimony
of a witness was introduced in rebuttal that shortly be-
fore the fatal accident the defendant had a minor acci-
dent, which he denied, with another car, after which he
did not stop. Evidence which directly tends to disprove
facts to which defendant has testified is admissible.
Heyen v. State, 114 Neb. 783.

The defendant testified as to his age. The state cross-
examined him in respect thereto by confronting him with
his application for a driver’s license, which tended to
prove that he was a different age. This was proper
cross-examination, and while of doubtful materiality to
the issues was not prejudicial to defendant. But it was
a matter concerning which defendant testified on direct
examination. :

A more serious question is presented by the argument
of the prosecution to the jury in relation thereto. The
attorney for the state argued to the jury that the false
statement in the application was perjury. Of course it
was not, since the defendant at the time was entitled to
a license in any event and the discrepancy was not
material to the matter involved. Shevalier v. State,
85 Neb. 366. This question was presented to the trial
court by affidavit at the motion for new trial. From
said affidavit it appears that the attorney for defendant
objected to this line of argument; that there was a more
or less unseemly argument between attorneys as to
whether this constitutes perjury; that the court insisted
that. the argument cease and that the trial proceed. This
argument should have been stopped by the trial court,
as it seems to have been. No proper request for a
specific instruction on this matter was made by defend-
ant.” Martin v. State, 67 Neb. 86. We are not persuaded
that the defendant suffered any prejudice as a result of
this alleged misconduct.

Furthermore, the error is not properly presented to this
court. Objection to alleged misconduct of prosecutor
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must be made at the time, and it is too late to make
objection for the first time in motion for new trial. Golds-
berry v. State, 92 Neb. 211; State v. Geary, 184 Minn.
387. 1t is the duty of counsel to make a record of the
prejudicial remarks at the time and to properly request
a specific instruction upon the question.
The judgment of the district court is
AFFIRMED.

ALBERT E. LEBS, ADMINISTRATOR, APPELLANT, V. MUTUAL
BENEFIT HEALTH & ACCIDENT ASSOCIATION, APPELLEE.

FiLep MarcH 2, 1933. No. 28431.

1.  Instructions should submit to jury only issues of fact sup-
ported by evidence.

2. Insurance: SUICIDE: EVIDENCE. Testimony of witness, who
could not read, that contents of a lost note left by deceased
read, “He can’t stand it any longer, tell his brother too. Good
bye,” held insufficient to support finding that deceased committed
suicide.

3. Evidence: PRESUMPTION. Presumptions and inferences may
be drawn only from facts established, and presumption may
not rest on presumption or inference on inference.

4, Appeal: ERRONEOUS INSTRUCTIONS. Where a verdict is the only
one which the evidence is sufficient to support, erroneous in-
structions held not prejudicial.

DirecTION OF VERDICT. Where the evidence is insuffi-

cient to support a verdict for plaintiff, the court should sustain

defendant’s motion to direct a verdict.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

Rait & Kuppinger, for appellant.
Cleary, Horan & Skutt, contra.

Heard before Goss, C. J., Rosg, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

Day, J.
This is an action to recover for accidental death under



492 NEBRASKA REPORTS [VoL. 124
Lebs v. Mutual Benefit Health & Accident Ass'n

the provisions of an accident policy. It is alleged by the
plaintiff that the inSured died on or about the 16th day
of July, 1928, as a result of an “accidental gunshot wound
and by accidentally wandering and falling into the Mis-
souri river.” The answer of the insurance company
denies these allegations. The plaintiff appeals from a
judgment entered upon a verdict in favor of the de-
fendant.

The plaintiff complains that the court erred in giving
certain instructions relating to the alleged shooting, in
which the jury were told that a brawl or altercation
between an insane father and his son would have some
bearing upon the question as to whether or not the shoot-
ing, if any, was accidental. This instruction is erroneous
for the reason that it submitted the question to the jury
as to whether or not there was a brawl or altercation
between the insured and his insane father, when there is
no evidence in the record upon this question. The sole
evidence as to what occurred is testimony of a witness
to the effect that deceased said immediately after visiting
the father’s home that his father shot him. The learned
trial judge was in error in submitting this question to
the jury. The instructions of the court should direct the
jury’s attention only to issues of fact supported by evi-
dence. Trute v. Holden, 118 Neb. 449; Stiefler v. Miller,
120 Neb. 6.

Complaint is made to the giving of another instruction
to the effect that, if the insured committed suicide, his
death was not accidental within the terms of the policy.
This instruction is eriticized on the theory that the de-
fense of suicide is an affirmative defense. The appellant
relies upon Michalek v. Modern Brotherhood of America,
179 Ia. 33, which holds (161 N. W. 125): “In an action
upon a certificate of life insurance, defense of suicide, an
expressly excepted risk, is an affirmative defense, the
burden of establishing which by proof of facts excluding
every reasonable hypothesis of natural death is upon the
insurer.” However, in an action on an accident policy
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to recover for accidental death, the burden is upon the
plaintiff to establish such death. Evidence of suicide
would tend to disprove accidental death. The only evi-
dence from which a possible inference of suicide might be
drawn was introduced by the plaintiff. The woman with
whom the deceased boarded testified that he left a note
which she had lost, and that it said: “He can’t stand
it any longer, tell his brother too. Good bye. That is
all.”” In passing, it is significant that this witness could
not read, and it is not disclosed how she acquired knowl-
edge of the contents of the alleged message. The evidence
in this record is not sufficient to support a finding upon
- this issue of fact, and, for that reason, the instruction
should not have been given.

Do the instructions erroneously given require reversal
of the judgment in this case? The burden of proof was
upon the plaintiff in this case to establish that the in-
sured was dead and that his death was the result of an
accident. Dodder v. Aetna Life Ins. Co., 104 Neb. 70. A
brief summary of the evidence relating to the alleged
accident would be helpful. A nephew testified that he
went to the house, where the insured boarded, on the day
after his disappearance; that he examined some tracks,
and went over to the place where the father of the in-
sured lived, nearby; that he examined the house, but could
not find any bullets in the house; that he examined the
driveway that ran by the house to the river. He also
said: “I found tracks leading up part way in the drive-
way. It seemed as though they went so far and went
back again, just to the end of the driveway, between the
driveway and the street, I found a spot of blood there.
* * * The grass looked as though somebody had fallen
on it or been laying on it; it was down, see?’ He
testified also that the blood spot was six to eight inches
in size; that he tried to follow the tracks, but could not
go any farther on account of the grass in the road; that
the tracks resembled the insured’s tracks because of a
peculiar worn spot in the sole; that he went back to the
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house where insured lived and picked up the tracks and
found there was the same worn spot there; that he traced
them down over the dike; that he could not trace them
any farther on account of the grass; that he went on
down toward the river trying to pick up the tracks again;
that he found tracks, but could not identify them; and
that the father of the deceased had a gun.

The woman with whom the insured boarded testified
that the insured went over to his father’s house and she
heard shooting; that the insured came home and “told
me he got shot; his father shoot him;” that he was over
to his father’s house about 30 minutes, after which he
left for a few minutes to see his brother who lived at
a short distance. This witness also testified that deceased
came home and went to bed with his clothes on, where
he remained for the rest of the day; that she thought
he was feverish; that he got up about 9 o’clock in the
evening and went out of the house and came back in
again later, and that she never saw him again, and that
she got up about 1 o’clock and found he was not there;
that at about 3 o’clock she looked around the yard and
searched along the river with her dog, but could not find
him; that she saw neither a wound nor blood on his
clothes; and that no doctor was called. The testimony
of these witnesses is relied upon by plaintiff to support
the allegations of the petition that the plaintiff was ac-
cidentally shot and that he died as a result of said ac-
cident.

. This evidence is not sufficient to establish that the
insured died as the result of an accidental injury. In
the first place, it must have been proved that the insured
was injured accidentally. Assuming that he was shot, a
fact upon which the evidence is not satisfactory, it must
be presumed that it was accidental. Upon this presump-
tion must be developed the presumption that he is dead
and under the terms of the policy died within 13 weeks,
and that the injury was the cause of his death. The
testimony of the witness who cared for him the day of
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the alleged shooting saw no blood on his clothing and
saw no bullet wound. She testified that he was up and
walked about during the day and walked out of the house
12 or 15 hours after the shooting. The next presumption
necessary to be indulged in to permit a recovery is that the
insured was delirious as a result of an accidental wound and
while in such condition walked into the nearby river and
was washed away. There is neither evidence to establish
that the insured is dead nor .evidence from which an
inference of death may be drawn. The right to recover
in this case rests upon the presumption that insured is
dead; that he be presumed to have died within 13 weeks
of the time he is presumed to have been accidentally shot.
It is a well-established rule that presumptions and in-
ferences may be drawn only from facts established, and
presumption may not rest on presumption or inference
on inference. Poweshiek County v. Merchents Nat. Bank,
209 Ia. 467. This evidence is not sufficient to support -
a verdict in favor of the plaintiff, and the verdict re-
turned by the jury for the defendant was the only one
permissible under the law and the evidence. It is the
well-established rule that, where the verdict of the jury
is the only one which the evidence will support, erroneous
instructions are not prejudicial. Ramold v. Clayton, 77
Neb. 178; Dodder v. Aetna Life Ins. Co., 104 Neb. 70.
The record presents a case in which the evidence is not
sufficient to support a verdict of the jury, and the trial
court should have sustained the motion of the defendant
for a directed verdict, after the evidence had been sub-
mitted. Swett v. Antelope County Farmers Mutual Ins.
Co., 91 Neb. 561; Coulter v. Cummings, 93 Neb. 646.

Since the verdict of the jury was the only one which
could have been returned which would have been sup-
ported by the evidence, the plaintiff was not prejudiced
by the giving of instructions which found no support in
the evidence.

The judgment of the trial court is

AFFIRMED.
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FEDERAL LAND BANK OF OMAHA, APPELLEE, V. JEANIE
ARTHUR ET AL., APPELLANTS.

FrLep MarcH 2, 1933. No. 28358.

1. Mortgages: FORECLOSURE: COMPUTATION OF INTEREST. In a
mortgage foreclosure, error in computing interest on the debt
is not ground for setting aside a sale under the foreclosure
decree, where a stay has been taken, and where such error
is not prejudicial.

2. : H . In such proceeding, a petition to set
aside the decree after the term at which it was rendered,
under section 20-2001, Comp. St. 1929, cannot be maintained,
after a sale under the decree, because of error in computation
of interest or other error, where the parties, after they knew
or had ample opportunity to learn of such error, took a stay
of order of sale under such decree, and such error is not
prejudicial.

APPEAL from the district court for Colfax county: FRED-
ERICK L. SPEAR, JUDGE. Affirmed.

Merrow & Murphy and J. C. Sprecher, for appellants.

E. F. Dougherty, J. M. Gurnett and Harvey M. Johnsen,
contra.

Heard before ROSE, DEAN, Goop, EBERLY, DAY and
PAINE, JJ., and RAPER, District Judge.

RAPER, District Judge.

This action was begun on February 12, 1930, by plain-
tiff and appellee to foreclose a mortgage given by Jeanie
Arthur, on premises later sold to George Anderson, both
being made defendants, and are appellants. Maggie
Brown, defendant, filed cross-petition to foreclose second
mortgage. Plaintiff sets up its note and mortgage, and
alleges that Jeanie Arthur purchased capital stock to the
amount of 130 shares in the Surety National Farm Loan
Association (being 5 per cent. of the loan) through which
plaintiff’s loan was made, and that said association in
turn purchased a like amount of capital stock in plaintiff
corporation, and plaintiff issued said 130 shares of its
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stock to said association, but retained said stock as col-
lateral to said loan. Plaintiff alleges default in conditions
of its mortgage, and prays foreclosure for amount due
thereon and for taxes paid for the year 1928, and that
it be directed and authorized to retire at par value ($650),
the said 130 shares of its stock and credit same, and that
the Surety National Farm Loan ‘Association (which as-
sociation is also made defendant) be directed to retire
and cancel its said 130 shares of stock.

Maggie Brown claims a lien second to plaintiff’s, on
a note and mortgage for $2,5659.22, and interest, and also
sets up a second note for $385.08 signed by Jeanie
Arthur, dated Febru\ary 23, 1927 (same date as mort-
gage) but the mortgage does not secure this $385.08 note.

Service was had on Anderson and wife by publication,
answer day being July 14, 1930, and on that day George
Anderson answered by general denial. No further ap-
pearance by any party was made until November 1, 1930,
when Surety National Farm Loan Association filed cross-
petition and petition in intervention, alleging that the
property had been purchased at tax sale by plaintiff in
the year 1925, and tax sale certificate issued therefor,
which plaintiff, soon after, assigned to the association,
and that said association thereafter in the years 1926 and
1927 paid the taxes on said land, and prays for fore-
closure of its tax lien, but subject to plaintiff’s mortgage
lien. No process was issued on this cross-petition. On
November 5, 1930, in the district court, there was entered
and filed a decree of foreclosure giving plaintiff a first
lien for the sum of $12,671.21, with interest at 8 per cent.
from January 20, 1930, directing the Surety National
Farm Loan Association to withhold retirement of the
$650 capital stock until there is a sale of the property,
and if enough be realized from the sale to pay plaintiff’s
lien, the stock retirement fund will be available to be
paid to said association, but if enough is not realized
from the sale to pay plaintiff’s lien the stock retirement
fund is directed to be applied to the deficiency to the


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































