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STATE OF NEBRASKA ET AL., APPELLANTS, V. ODD FELLOWS
HALL ASSOCIATION ET AL., APPELLEES.

FiLep Juiy 1, 1932, No. 28133.

1. -Taxation: EXEMPTIONS: COUNTY BOARD OF EQUALIZATION:
PowErs. County boards of equalization “shall hold a session
of not less than three and not more than twenty days” and,
during the time thus limited by law, are vested with ample
power, upon proper complaint, to hear, investigate, and de-
termine, from competent evidence, the tax exempt character
of real estate,

2. : : : JURISDICTION. County boards of
equahzatlon are limited to a period of twenty days, not neces-
sarily continuous, with power to adjourn from day to day, or
time to time, and jurisdiction to exercise their statutory func-
tions within the time thus defined until July 10th of any year,
but no longer.

CoUNTY BOARD OF EQUALIZATION: APPEAL. Section

© 77-1705, Comp. St. 1929, and cognate sections, providing for

- appeals from the orders of county boards of equalization,

neither enumerate the persons or classes of persons entitled
to appeal, nor do they attempt to limit or preclude the ex-
ercise of that right by any person, representative, or entity
whose interest may be adversely affected by any action taken
by the county board of equalization.

: EXEMPTIONS: APPEAL BY STATE. The state

being an “entity” that may be adversely affected by the action

of county boards of equalization in their determination of the
assessability of property, and being a “person” within the
meaning of the revenue act, is entitled to an appeal from an

‘adverse decision of such board exempting property from tax-

ation as being “owned and used exclusively for educational,

religious, charitable or cemetery purposes,” and “not owned or
used for financial gain or profit to either the owner or user.”

APPEAL BY STATE. When the state of Ne-
braska appeals from the action of a county board of equaliza-
tion, it may do so by causing a statutory written notice to be
served on the county clerk within twenty days after the mak-
ing of the decision appealed from. No bond for costs, appeal,
or supersedeas of any kind may be required of the state as a
prerequisite to its exercising the right of appeal.

6. : : : Notice. Notice of appeal and serv-
ice thereof as given and made in the instant case, approved.
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EXEMPTIONS: APPEAL BY Tax COMMISSIONER.
The words of section 28, art. IV of the Constitution of Ne-
braska, viz., “A tax commissioner shall be appointed by the
governor with the advice and consent of the senate. He shall
have jurisdiction over the administration of the revenue laws
of the state,” construed as self-executing, and in connection
with section 77-301, Comp. St. 1929, constitute this officer an
administrative agency charged with the duty of securing a
just and uniform enforcement of the revenue laws of the
state, and empower him, in the name of the state of Nebras-
ka, to prosecute appeals from orders of county boards of
equalization exempting property from taxation.

APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Reversed, with directions.

C. A. Sorensen, Attorney General, and Hugh LaMaster,
for appellants.

Raymond G. Young, Kelso A. Morgan, Rosewater, Mech-
am, Burton, Hasselquist & Chew, Joseph A. Vojir, Howell,
Tunison & Joyner, A. W. Jefferis, Votava & McGroarty,
Daniel J. Gross, J. H. Adams, J. J. Krajicek, H. M. Bald-
rige, William Raab, T. B. Dysart, O’Sullivan & Southard,
Gerald M. Vasak, James T. English, G. F. Nye, Brown,
Fitch & West, Smith, Schall & Sheehan, W. C. Ramsey,
James M. Patton, and Montgomery, Hall & Young, contra.

Heard before Goss, C. J., Rosg, DEAN, EBERLY, DAY
and PAINE, JJ., and RYAN, District Judge.

o

EBERLY, J.

In this cause are presented appeals by the state of Ne-
braska and the state board of equalization and assess-
ment, as appellants, from a judgment entered by the dis-
trict court for Douglas county dismissing appeals by these
appellants from the order of the board of equalization of
Douglas county entered on the 19th day of August, 1930,
- purporting to exempt from taxation for that year cer-
tain real estate owned in severalty by the appellees here-
in, situated in that county, as property “owned and used
exclusively for educational, religious, charitable or cem-
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etery purposes, when such property is not owned or used
for financial gain or profit to either the owner or user.”
Const. art. VIII, sec. 2. The appellees are twenty-seven
in number. The rights of each are involved in a separate
and distinct appeal to this court, and relate to separate
and distinet real estate. However, for mutual conven-
ience, these cases have been, in effect, consolidated, ar-
gued, and presented here as one case..

The record discloses that the notice of appeal was
served by the appellants. on the 8th day of September,
1930; an appeal bond was at that time filed and approved,
and a complete transcript of the proceedings of the board
of equalization in all cases appealed from was, on the
same day, filed in the district court for Douglas county.
On the 19th day of June, 1981, after hearing thereon, the
appeals from the board of equalization of Douglas county,
so taken by appellants, were dismissed by the district
court for Douglas county, “for the reason that the court
has no jurisdiction herein and the said appellants no au-
thority to take said appeals.” So, in each of these cases
but two questions were presented and decided by the trial
court, viz.: First, Did it possess jurisdiction of the ap-
peals? Second, Were the state of Nebraska and the board
of equalization and assessment, or either of them, compe-
tent as parties litigant to present the questions involved?
Both were decided against the appellants.

The following gections of the statutes are pertinent in
view of the questions before us:

“The county board, the county assessor and county
clerk shall constitute the county board of equalization,
and the county clerk shall be the clerk of said board.”
Comp. St. 1929, sec. 77-1701.

“The county board shall hold a session of not less than
three and not more than twenty days, for the purpose con-
templated in this section, commencing on the first Tues- '
day after the second Monday of June each year, and” (for
the purpose of this hearing the remainder of this section
will be taken as conferring ample power and authority
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upon the board of equalization of Douglas county of 1930,
during the time limited by law, upon proper complaint, to
hear, investigate, and determine from competent evidence
the tax exempt character of the different tracts and par-
cels of real estate of the several appellees described in
these several complaints). Comp. St. 1929, sec. 77-1702.
See State v. Drexel, 75 Neb. 751.

“Appeals may be taken from any action of the county
board of equalization to the district court within twenty
days after its adjournment, in the same manner as ap-
peals arc now taken from the action of the county board
in the allowance or disallowance of claims against the
county.” Comp. St. 1929, sec. 77-1705.

It may be said in passing that section 77-1707, Comp.
St. 1929, provides: ‘“The county assessor, immediately
after the board of equalization shall have completed its
labors, shall prepare an abstract of the assessment rolls
of his county on blanks to be furnished by the state
board, (the values to be given shall be as equalized and
corrected by the county board,) and forward it to the
state board of equalization and assessment on or before
the tenth day of July.”

Under these provisions this court has determined that
a county board of equalization is limited to a session of
twenty days, not necessarily continuous, but that it may
adjourn from day to day, or time to time, and jurisdiction
to exercise its vested powers may thus continue until July
10th in any year, but no longer. Missouri P. R. Corpora-
tion v. Board of Equalization, 114 Neb. 84; Hiller v. Unitt,
113 Neb. 612.

In proper construction of this language providing for
an appeal from the determinations of the board of equal-
ization, it may be said that section 26-119, Comp. St.
1929, provides in part: “And when the claim of any per-
son against the county is disallowed, in whole or in part,
by the county board, such person may appeal from the
decision of the board to the district court of the same
county, by causing a written notice to be served on the
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county clerk, within twenty days after making such de-
cision and executing a bond to such county, with sufficient
security, to be approved by the county clerk, conditioned
for the faithful prosecution of such appeal, and the pay-
ment of all costs that shall be adjudged against the ap-
pellants.”

Section 26-120, Comp. St. 1929, provides: “Any tax-
bayer may likewise appeal from the allowance of any
claim against the county by serving a like notice within
ten days and giving a bond similar to that provided for in
the preceding section.”

Section 26-121, Comp. St. 1929, provides: ‘““The clerk
of the board, upon such appeal being taken, and being
paid the proper fees therefor, shall make out a complete
transcript of the proceedings of the board relating to the
matter of their decision thereon, and shall deliver the
same to the clerk of the district court, and such appeal
shall be entered, tried, and determined the same as ap-
peals from justice courts,” etc.

It is to be noted, however, that section 20-2231, Comp.
St. 1929, provides: “No bond for costs, appeal, super-
sedeas or attachment shall be required of the state of
Nebraska, or of any state officer, state board, state com-
mission, head of any state department, agent or employee
of the state, the secretary of the department of trade and
commerce as receiver of insolvent state banks or any re-
ceiver appointed on application of the state of Nebraska;
in any proceedings or court action in which said state,
officer, board, commission, head of department, agent or
employee is a party litigant in its or his official capacity.”

The section last quoted is section one of an act entitled,
“An act relating to the giving of bonds by the state of
Nebraska and state officers, boards, commissions, heads
of departments, agents and employees, and receivers ap-
pointed on the application of the state of Nebraska, and
the liability of the state of Nebraska for court costs and
damages; and to declare an emergency.” Laws 1930, Spec-
ial Session, ch. 8. This act included an emergency clause,
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and thus, by its terms, obviated the requirement of the
execution of appeal bonds by the appellants in the pres-
ent appeals.

With reference to the service of the notice of appeal,
it may be said that the form of this notice is not pre-
scribed by the terms of the statute requiring the same.
In the instant case a notice in writing appears to have
been actually served, and forms a part of the transcript
certified to by the clerk, the officer who by law is -re-
quired to be served with it. All appellees were named
therein, and the nctice placed in the possession of the
county clerk required the appellees to take notice of the
appeal. In this notice the action of the county board of
equalization with reference to the property of each of
the appellees is fully and correctly set forth, and de-
scribed; and the notice itself specified that “said appeal
will be taken severally as to each of said exemptions and
reductions.” So, too, the county clerk, pursuant to this
notice, has fully performed the requirements of section
26-121, Comp. St. 1929. It appears, therefore, that the
notice has served its full purpose and so far as objections
thereto are based upon the form, contents, and service of
the notice, they are wholly unavailing.

Appellees strenuously insist that neither the state of
Nebraska nor the state board of equalization and assess-
ment has a right to appeal from the action of the county
board of equalization. The trial court adopted this view.
It is obvious that, if either of these appellants possess the
right of review, the district court has erred in its judg-
ment, and the present case is for reversal. It is note-
worthy, however, that in the many cases which the indus-
trious counsel for the appellees have laid before us for
consideration neither the state of Nebraska nor the state
board of equalization and assessment have appeared in
the role of complainant before the county board of equali-
zation, nor, as an appellant, has prosecuted an appeal
from the final order in tax matters made by such county
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board.. It seems that the precise question here presented
has never been determined in this jurisdiction.

The right of appeal from the action of the county board
of equalization depends for its existence upon the provi-
sions of section 77-1705, Comp. St. 1929, already quoted.
It must be admitted, however, that the general language
of this section neither enumerates the persons or classes
of persons entitled to appeal, nor does it expressly, or in
terms, attempt to limit or preclude the exercise of that
right by any person, representative, or entity, whose in-
terest may have been adversely affected by the action ap-
pealed from. If such limitations exist, they must be
found in cognate provisions applicable to this subject, and
must be due to implications which the language of sec-
tions other than the one providing for the right of appeal
may furnish.

Appellees insist that such restrictions exist by virtue of
section 77-1706, Comp. St. 1929. It is true that in this
section last referred to provisions are made regulating
the practice to be followed in cases wherein a person
appeals from the assessment of his own property, and
also where the appeal is from the assessment of the prop-
erty of another. And it is also to be remembered that,
in the latter class of cases, a special exception is provided
where the appellant is the “county assessor” or “county
clerk.” It would seem that the language of this exception
affords a substantial basis for the inference that the of-
ficers named, in taking the action referred to, were act-
ing in behalf of the public or state, which would indeed
be the real party in interest in such case. This, consid-
ered as an implied recognition of the right of the general
public or the state in its governmental capacity to in-
voke the jurisdiction of the reviewing instrumentality,
certainly may not be taken at the same time as an implied
limitation denying to all parties, except those expressly
named, viz., the county clerk and county assessor, the
right to appear in this proceeding in behalf of the real
party in interest. The very language of the section in-
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volved precludes this conclusion. This statutory language
relates to the appeal of “any person.” Section 77-111,
Comp. St. 1929, in its legislative definitions of the terms
of our revenue act, expressly prescribes: “The word ‘per-
son’ includes any number of persons; and any copartner-
ship, association, joint stock company, corporation, or any
other entity that may be the owner of property.” This is
but a legislative recogmition of the general rule that “a
state * * * may be regarded as a person in law, and as
such may be recognized by the courts as a party plain-
tiff,” A7 C. J. 19.

“It (a state) is an artificial person. It has its affairs
and its interests; it has its rules; it has its rights; and it
has its obligations. It may acquire property, distinct
from that of its members.” Chisholm v. Georgia, 2 Dall.
(U. S.) 419, 455. So, in the sense of the defined terms
of our revenue act, “state” is not only embraced in the
term ‘“person” as implied therein, but is likewise within
the terms of the descriptive language, “any other entity
(a real being, whether in thought [as an ideal concep-
tion] or in fact. Webster’s New International Diction-
ary.) that may be the owner of property.”

Then, again, the construction here suggested is in ac-
cord with the interpretation of similar language of other
revenue enactments. In Kearney County v. Hapeman, 102
Neb. 550, a part of our inheritance tax law relating to
appraisement of property as one of the steps in assessing
that tax was before this court. The appeal of the county
of Kearney in this action from the appraisal as made by
the county judge had been dismissed by the district court,
on the theory that the controlling words of this statute,
“Any person Or persons dissatisfied with the appraise-
ment or assessment may appeal,” did not contemplate an
appeal by the county, for the reason that it had no ap-
pealable interest. Addressed to this question the follow-
ing language was employed by this court: “The question
is important from whatever angle it may be viewed. The
county as a unit of government is a representative of the



448 NEBRASKA REPORTS [VoL. 123
State v. Odd Fellows Hall Ass’n.

sovereign power, the state, in matters affecting revenue,
and as such it has a vital interest in questions relating
to revenue. A person whose inheritance is affected by
the tax in question is also interested, and neither the state
nor the individual should be denied the right of having
an adverse decision reviewed. The law favors the right
of appeal, and that, too, on equal terms and without dis-
crimination as to either party. It is elementary that a
statute providing otherwise would be unconstitutional. It
is held generally that, if a statute grants the right of ap-
peal to one party, such statute will not be construed to be
exclusive as to the other party. 2 R. C. L. 28; 2 Suther-
land (Lewis’) Statutory Construction (2d ed.) secs. 516,
717. While not bearing on the present case, but merely
to show the solicitude of the people that the right of re-
view shall be held inviolate, it will be borne in mind that
the Bill of Rights provides: ‘The right to be heard in
all civil cases in the court of last resort, by appeal, error,
or otherwise, shall not be denied.” Const. art. I, sec. 24.”
The conclusion of this court in that case was: “That
which is implied is as much a part of the statute as that
which is expressed;” that the county as representative of
the sovereign power, the state, was a “person’” within the
meaning of the language quoted; that the district court
had jurisdiction to entertain the appeal as made, and the
judgment of the trial court was reversed.

We do not find that the judicial construction which
these controlling provisions have received by this tribunal
in any way operates to restrict their purview. Indeed, in
general it must be admitted that the tendency in the de-
cisions of this state is to construe the provisions under
consideration as essentially remedial in their inherent
nature, and entitled to be construed as such. Thus, we
are committed to the view that it is not even a prerequi-
site to the right of appeal that the appellants should file
objections with, or appear before, the board of equaliza-
tion. Inre Assessment of Bankers Life Ins. Co., 88 Neb. 43.
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It follows that the state, being an “entity’” that may be
adversely affected by the action of the county board of
equalization in determining -the assessability of property,
and being a ‘“‘person” within the meaning of the revenue
act, is entitled to an appeal from an adverse decision of
such county board. The question remaining is, whether
the appeals as here presented in the name of the state of
Nebraska and in the name of the board of equalization
and assessment of Nebraska are in law and fact legally
authorized.

In 1920 section 28, art. IV, was adopted as an amend-
ment to our Constitution. It provides: “A tax commis-
sioner shall be appointed by the governor with the advice
and consent of the senate. He shall have jurisdiction over
the administration of the revenue laws of the state, and
together with the governor, secretary of state, state audi-
tor and state treasurer shall have power to review and
equalize assessments of property for taxation within the
state. He shall have such other powers and perform such
other duties as the legislature may provide.” The words
“shall have jurisdiction” are not new in Nebraska juris-
prudence. Prior to the adoption of the amendment of
1920 quoted, they had received a definite and settled con-
struction in other connections. Indeed, this court has
long been committed to the view that the terms of the
constitutional provision that “the district courts shall have
both chancery and common law jurisdiction” are not only
definite, but are self-executing. Const. art. V, sec. 9.
And that under them district courts have constitutional
equity jurisdiction which may be exercised without legis-
lative enactment. Matteson v. Creighton University, 105
Neb. 219; State v. Maltby, 108 Neb. 578, 588; Abbott v.
Johnston, 93 Neb. 726; Gainsforth v. Peterson, 114 Neb.
442; Robinette v. Olsen, 114 Neb. 728; Norfolk Packing
Co. v. American Ins. Co., 116 Neb. 118 ; Burnham v. Ben-
nison, 121 Neb. 291. And is beyond the power of the
legislature to limit or control. Lacey v. Zeigler, 98 Neb.
380. It is obvious that the words, “He shall have juris-
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diction over the administration of the revenue laws of the
state,” are,just as definite, complete, and certain, with
respect to the subject-matter to which they relate, as the
words, “The district courts shall have both chancery and
common law jurisdiction.” Both are addressed to courts,
not legislatures. Willis v. Mabon, 48 Minn. 140; State v.
Kyle, 166 Mo. 287. Nothing appears in either provision
that indicates that the matter is referred to the legisla-
ture for further action. Harris v.. Walker, 199 Ala. 51.
“Constitutional provisions are ‘self-executing’ where it is
the manifest intention that they should go into immediate
effect and no ancillary legislation is necessary to the en-
joyment of a right given, or to the enforcement of a duty
or liability imposed.” State v. Harris, 74 Or. 573. See
Lyons v. Longmont, 54 Colo. 112; State v. Duncan, 265
Mo. 26. Indeed, it may be said in passing that this con-
struction has received the approval of the legislative de-
partment of the state, for we find in section 1, art. III,
ch. 133, Laws 1921, this language: “The tax commis-
sioner shall be appointed by the governor with the advice
and consent of the senate, and shall receive * * * and
have jurisdiction over the administration of this act and
all the revenue laws of the state.”

So, too, in light of the principle, “The proceedings and
debates of the constitutional convention, while powerless
to vary the terms of the Constitution, are nevertheless
valuable aids in determining the purpose and consequent
meaning of a doubtful provision” (6 Ency. of Law [2d
ed.] 930), it may be said that in the records. of the con-
stitutional convention of 1920 it appears that the report
of the chairman of the committee by which this proposi-
tion (relating to a tax commissioner) was introduced con-
tains the following: “That this matter relates to taxa-
tion wholly, and it is a part of our taxation system and
the committee is. unanimously of the opinion that a cen-
tralized control over the matter of the assessment of taxes
is necessary in order to carry out any constitutional pro-
vision.” Proceedings Neb. Const. Conv. 1919-1920, vol.
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1, p. 834. °It is quite obvious that the object and purpose
in contemplation at the time of the adoption of section
28, art. IV of the Constitution, are clearly apparent from
the words employed therein, as well as from the purpose
expressed in the proceedings of the constitutional conven-
tion, and plainly evidence an intention to strengthen and
correct the admitted weakness of the taxing system of
Nebraska as it existed prior thereto. True, the amend-
ment in terms continued the existence of the state board
of equalization and assessment which previously existed
by statutory authority. But this instrumentality of the
state lacked the power of central control in the assess-
ment of taxes and in the determination of the question of
the assessability of property. By the revenue act, which
in effect still remains upon the statute books of this state,
the question of liability to taxation of property was a
matter vested in the county board of equalization, with
appeal from their decision to the district court. The state
board of equalization and assessment had no jurisdiction
of this question on appeal. State v. Drexel, 75 Neb. 751.
In the light of the circumstances surrounding the adop-
tion of the amendments of 1920, the words, “He shall
have jurisdiction over the administration of the revenue
laws of this state,” have no uncertain meaning. It is to
be remembered that “a section of the Constitution * * *
must be construed so as to give effect, if possible, to it
as an entirety, and render every word, phrase, and clause
operative.” Finerty v. First Nat. Bank, 92 Okla. 102. So,
too, every provision in a Constitution should be construed,
if possible; so as to give effect to every other provision
of the instrument. People v. Case, 220 Mich. 379. And
should also “be interpreted so as to carry out the general
principles of the government and not defeat them.” Jen-
kins v. State Board of Elections, 180 N. Car. 169. Further,
the conclusion is indisputable that “that which is implied
in a Constitution is as much a part of it and is as effec-
tive as that which is expressed.” State v. Greer, 88 Fla.
249. Jurisdiction over the administration of all the rev-
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enue laws of the state necessarily embraces jurisdiction
of the proceedings authorized by sections 77-1702 to 77-
1705, Comp. St. 1929.

The exercise by the tax commissioner of his constitu-
tional powers, express and implied, included in this con-
stitutional grant to him of jurisdiction, does not neces-
sarily involve depriving the taxation agents of any au-
thority and powers they had previously exercised under
the terms of the revenue act. It merely provided an ad-
ditional administrative agency, expressly and impliedly
charged with the duty of securing a just and uniform en-
forcement of the terms of this law, and also of the proper
exercise of the powers of the revenue officers. The neces-
sity involved in the situation, as well as the existence of
these newly created powers, fully justifies and authorizes
the tax commissioner, for and on behalf of the state of
Nebraska, in intervening in tax proceedings, prosecuting
appeals from county boards of equalization, and carrying
on such other proceedings as may be expedient or neces-
sary to secure a proper and uniform determination of
questions of taxation, such as are involved in these sev-
eral appeals. To determine otherwise is to negative the
action of the state in the adoption of the controlling
amendment, and to determine that the language incor-
porated therein is wholly ineffectual to accomplish the
purpose it clearly expresses. This we cannot do. The
defect sought to be remedied by this constitutional amend-
ment is plain. The powers conferred by the terms of the
constitutional grant are ample, and the general purposes
of government will be subserved by their due enforce-
ment.

So far as the use of “The State of Nebraska” as a
party appellant, it may be said, in conformity with the
general principles of our Civil Code, that “every action
must be prosecuted in the name of the real party in in-
terest” (Comp. St. 1929, sec. 20-301), and “officers may
sue * * * in such name as is authorized by law” (Comp.
St. 1929, sec. 20-304). The tax commissioner, in the ex-
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ercise of constitutional powers, appearing for and on be-
half of the state as the real party in interest in tax mat-
ters, by fair implication, in the absence of an express
statute directing otherwise, is authorized to carry on pro-
ceedings in the name of the state.

It follows that the district court erred in determining
it had no jurisdiction, and also in determining that the
state of Nebraska had no authority to prosecute the ap-
peals taken.

The judgments of the district court of dismissal in each
of the appeals taken by the appellants herein are re-
versed, and said causes are remanded to the district court,
with directions to determine the validity of each of the
orders of the board of equalization heretofore appealed
from, and for further proceedings in conformity with this
opinion. ’

REVERSED.

IN RE ESTATE OF DoONALD T. AYRES.
FEDERAL TRUST COMPANY, APPELLANT, V. ESTATE OF
DoNALD T. AYRES ET AL., APPELLEES.

Fioep JuLy 1, 1932. No. 28272.

1. Executors and Administrators: CONTINGENT CLAIMS. “A con-
tingent claim against a decedent’s estate is one upon which the
liability depends upon some future event, which may or may not
happen, and which makes it uncertain whether it will ever be a
liability.” In re Estate of Golden, 120 Neb. 233.

: ‘Where a note has been secured by a mortgage,
payment of which by the terms of a deed the grantee therein,
now deceased, has assumed; and the payee of the mortgage note
has elected, in event of default occurring, to enforce his remedy
by foreclosure; and the ultimate value of the mortgaged premises
at the date of such enforcement of this mortgage is now un-
known and unascertainable; and a deficiency judgment may thus
be obtained; these facts do not render claim for possible de-
ficlency against the deceased “contingent.”

APPEAL from the district court for Dixon county: MARK
J. RYAN, JUDGE. Affirmed.
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Herman Ginsburg and Joseph Ginsburg, for appellant.
George W. Ayres and C. A. Kingsbury, contra.

Heard before Goss, C. J., RoSE, DEAN, EBERLY, DAY
and PAINE, JJ.

EBERLY, J.

The facts in this case are not in dispute. The Federal
Trust Company, appellant, and hereinafter designated as
plaintiff, holds solely as trustee a certain promissory note
for the sum of $15,000, signed by Edward F. O’Flaherty
and wife, which, by its terms, will be due April 1, 1935.
To secure the payment of this note contemporaneous with
its making and delivery, the makers thereof, as husband
and wife, executed and delivered to the plaintiff a mort-
gage on a half section of land in Dixon county, Nebraska.
Thereafter O’Flaherty and wife sold the land thus mort-
gaged to Donald T. Ayres and Francis Kingsbury, con-
veying the same to the persons last named by general
warranty deed containing a clause providing that such
conveyance was “subject to a mortgage of fifteen thou-
sand ($15,000) dollars, given to the Federal Trust Com-
pany of Lincoln, Nebraska, which mortgage the grantees
herein assume and agree to pay.” Thereafter Donald T.
Ayres died, and probate proceedings in his estate were
commenced in the county court of Dixon county. During
that proceeding there was filed in such court a claim by
plaintiff, entitled, “Contingent Claim of Federal Trust
Company, a Corporation, Trustee.” This pleading in ap-
propriate allegations set forth the facts herein already
set out, and its present ownership of the note and mort-
gage is alleged to be in plaintiff as trustee. It expressly
alleges also that said plaintiff “does not know whether
or not said note and mortgage will be paid at maturity
or whether said interest coupons will be paid as due; and
in the event default is made thereunder, this petitioner
(plaintiff) does not know whether said real estate will
bring sufficient at foreclosure sale to pay the amount due
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and the costs,” and that petitioner will bring an action
for the foreclosure of said mortgage in the event of de-
fault occurring, ete.

Plaintiff expressly sets forth in said pleading that it
“makes no claim against said estate for the payment of
said note, coupons and mortgage; but hereby makes its
contingent claim for any deficiency that may be due pe-
titioner, after the foreclosure of said mortgage in the
event such foreclosure is necessary because of default in
the payment thereof.” It concludes with a prayer that
piaintiff may be allowed “a contingent claim” for the
right thus accruing.

It is obvious that plaintiff in this procedure seeks to
avail itself of the right secured by article VII, ch. 30,
Comp. St. 1929. But it fairly appears, however, that the
questions raised in this appeal in plaintiff’s behalf have-
been fully adjudicated in this court against its conten-
tions. In the case of In re Estate of Golden, 120 Neb.
232, there was presented for allowance, as a contingent
claim, a claim “based on a plea for a deficiency judgment
against the Golden estate in a pending action to foreclose
a real estate mortgage executed by Golden in his lifetime
to secure a note for $5,000.” In an opinion on rehearing,
120 Neb. 233, the controlling question then before this
court was: “Is such a claim, under the circumstances set
forth, a ‘contingent claim?” It was answered in the
negative. This court approved the following language by
Day, J., setting out the reasons for the rule adopted:
“When Golden executed his note for $5,000, he created
an obligation which was absolute, fixed and determined.
He owed an obligation which was definite. The happen-
ing of no subsequent event was necessary to create the
obligation to pay. The failure of any event to happen
would not relieve him from payment. Unlike a stock-
holder’s liability that only accrues when and if the cor-
poration becomes insolvent; unlike the obligation upon a
bond, liability upon which does not accrue until default,
the obligation of the maker of the note is fixed, definite,
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and certain. The confusion in this case may be accounted
for because of the payee’s selection of remedies. It chose
to proceed to enforce its claim against the security. It
could not have been forced to so proceed. Carson’s Ez-
ecutors v. Buckstaff, 57 Neb. 262. A contingent claim
against a decedent’s estate is one upon which the liability
depends upon some future event, which may or may not
happen, and which makes it uncertain whether it will
ever be a liability. Stichter v. Cox, 52 Neb. 532; Hazlett
v. Estate of Blakely, 70 Neb. 613; Davis v. Davis, 137
Wis. 640; 11 R. C. L. 205, sec. 229.

“In Stichter 1. Cox, supre, we held: ‘When a grantee
of real estate, as part of the consideration for the pur-
chase, assumes and agrees in the deed to pay a certain
mortgage on the premises, he is liable for the mortgage
debt, and the grantor, immediately upon the maturity of
the mortgage, may recover from the grantee the amount
due thereon, though the grantor may have paid no part
of it In Carsow’s Exzecutors v. Buckstaff, supra, the
court held: ‘A creditor cannot be compelled to exhaust
the collateral security held by him as a condition prece-
dent to his right to sue his debtor upon his note.” A note
is an absolute obligation to pay, and the fact that it has
been secured by a mortgage, and the payee has elected to
enforce his remedy by foreclosure, and a deficiency judg-
ment may be obtained, does not render the claim con-
tingent. It is an absolute claim against decedent’s
estate.”

To the language quoted we need only add: The as-
sumption clause contained in the warranty deed on which
plaintiff relies in effect places the grantees accepting the
same in the shoes of the mortgagors. As the $15,000 note
at all times evidences the principal contract, an absolute
fixed and determined obligation of the makers, the effect
of the assumption clause is to impose identical duties and
liabilities on the grantees so assuming, which is beyond
the powers of the mortgagee to affect or change by any
subsequent election of remedies for enforcement of his



Vor. 123] JANUARY TERM, 1932 457

State, ex rel. Sorensen, v. Scoville.

contractual rights. As between the parties to this pro-
ceeding, therefore, the instruments in suit may mnot be
considered as evidencing a contingent claim within the
meaning of the statutory proceedings relating thereto.

It follows that the action of the district court in deny-
ing the allowance of this claim as a contingent claim is in
all things correct, and is

AFFIRMED.

STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL,
RELATOR, V. RALPH J. SCOVILLE, RESPONDENT.

FiLEp JULY 1, 1932, No. 28225.

1. Pleading: JUDGMENT ON PLEADINGS. Where, upon statements in
the pleadings, one party is entitled by law to judgment in his
favor, judgment shall be so rendered by the court.

2. Attorney and Client: DISBARMENT. The conviction of an at-
torney for a felony involving moral turpitude is a sufficient cause
for disbarment.

ConvicTION OF FELONY. Conviction in the

federal courts is conclusive evidence warranting disbarment,

if the offense is a felony or misdemeanor involving moral tur-
pltude as such term is defined by the statutes.

“FELONY.” The term “felony” comprehends

an oﬁ'ense that may be punished by imprisonment in the peni-

tentiary.

LICENSE TO PRACTICE. “In granting a license to prac-
tice law it is on the implied understanding that the party re-
ceiving it shall in all things demean himself in a proper manner,
and abstain from such practices as cannot fail to bring discredit
upon himself, the profession, and the courts.” State v. Burr, 19
Neb. 593.

In order to retain license to practice law, an
attorney must abstain from conduct which establishes a depreci-
ation of good moral character.

DisBaRMENT., Misconduct of attormey, indicative of
moral unfitness for the profession sufficient to deny an appli-
cant admission to the bar, even if the act is not committed in a
professional capacity, justifies disbarment.

Original proceeding by the state to disbar the respond-
ent.
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MoTiON for judgment on the pleadings. Motion sus-
tained, and respondent ordered disbarred.

C. A. Sorensen, Attorney General, and Clifford L. Rein,
for relator.

P. F. O'Gara and Ralph J. Scoville, for respondent.

Heard before Goss, C. J., DEAN, Goop, EBERLY and Day,
JJ., and BEGLEY and BLACKLEDGE, District Judges.

Day, J.

This proceeding was instituted by the attorney general
to discipline an attorney at law. The petition charges
that the attorney committed personal misconduct and sus-
tained a disqualifying depreciation in moral and profes-
sional character sufficient to warrant disbarment. The
specific charge is: “That on October 26, 1929, in the
United States district court for the district of Nebraska,
Norfolk division, the defendant Ralph J. Scoville was con-
victed of the felony denounced by section 85 of the Penal
Code of the United States of America and consisting of
a conspiracy to extort $10,000 in money from one Frank
Tillman, Junior; and that attached hereto, made a part
hereof and marked °‘exhibit A’ is a duly certified tran-
script of the record of the indictment, arraignment, plea,
trial and conviction of the said defendant.” The defend-
ant in his answer admits the conviction, but alleges that
at the time and for a period of about seven years prior
thereto he had not engaged in the practice of law or giv-
ing counsel to a client.

This matter comes before the court upon a motion of
the attorney general for a judgment on the pleadings.

Where, upon statements in the pleadings, one party is
entitled by law to judgment in his favor, judgment shall
be so rendered by the court. Manning v. City of Orleans,
42 Neb. 712; Scofield v. Clark, 48 Neb. 711; Connor v.
Becker, 62 Neb. 856. The conviction of an attorney for
a felony involving moral turpitude is a sufficient cause
for disbarment. Morton v. Watson, 60 Neb. 672; In re -
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Disbarment Proceedings of Newby, 76 Neb. 482; In re
Hopkins, 54 Wash. 569. This rule has been applied in
cases of convictions for extortion and attempted extor-
tion. In re Coffey, 1238 Cal. 522. Participation in extor-
tion is unprofessional conduct. In re Bartlett, 47 S. Dak.
208; In re Coffey, 123 Cal. 522. In the Manning case,
supra, there is dictum which would seem to indicate that
a conviction of a crime would not affect the result of a
disbarment proceeding. But in the Scofield case a differ-
ent view is suggested and is now definitely announced.
The difficulty in the early cases was due to the fact that
it had not yet been determined whether a disbarment
proceeding was a criminal or a civil action. This court
has held that a disbarment proceeding is in the nature
of a civil action. State v. Priest, 118 Neb. 47. In this
case, we held that a final judgment in a suit for an ac-
counting was conclusive evidence of a misappropriation
of funds belonging to a client. A judgment of a court
in a criminal case under the strict rules for the protec-
tion of the defendant ought to have at least as much
weight as a judgment rendered in a civil case upon a
mere preponderance of the evidence.

The term “felony” comprehends an offense that may be
punished with imprisonment in the penitentiary. Comp.
St. 1929, sec. 29-102.

Conspiracy to extort money under federal laws carries
a maximum imprisonment penalty of two years. U. S.
Code Ann. title 18, sec. 88, p. 125; U. S. Code Ann. title
18, sec. 171, p. 325. Extortion or attempted extortion or
a conspiracy to effect the same carries a maximum pen-
alty of more than a year in the penitentiary under the
statutes of Nebraska. Comp. St. 1929, secs. 28-453, 28-457.

The defendant in his answer alleges and argues before
this court that the offense, which he does not admit, was
not committed in his professional capacity. The statutes
provide that no person shall be admitted to the bar un-
less such person is of good moral character. Comp. St.
1929, sec. 7-102. Good moral character is a universal re-
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quirement for admission to the bar. Would it be serious-
ly contended that the defendant, with the recent convic-
tion of a felony involving moral turpitude, was possessed
of such good moral character as would entitle him to ad-
mission to the bar? Surely, it would not.

In an early case, this court held: “In granting a li-
cense to practice law it is on the implied understanding
that the party receiving it shall in all things demean him-
self in a proper manner, and abstain from such practices
as cannot fail to bring discredit upon himself, the profes-
sion, and the courts.” State v. Burr, 19 Neb. 593.

In order to retain license to practice law, an attorney
must abstain from conduct which establishes a deprecia-
tion of good moral character. It was obviously the legis-
lative intent and recommendation that those who exercise
the prerogatives of an attorney should be persons of good
moral character. It would avail nothing from a practical
standpoint to insist upon good moral character at the time
of admission to the bar, if we failed to take cognizance
of moral relapses thereafter.

Misconduct of an attorney, indicative of moral unfitness
for the profession sufficient to deny an applicant admis-
sion to the bar, even if the act is not committed in a
professional capacity, justifies disbarment. In re Disbar-
ment of Cary, 146 Minn. 80; In re Disbarment of Moerke,
184 Minn. 314; In re Morrison, 43 S. Dak. 185; In re
Stolen, 193 Wis. 602, affirmed on rehearing, 193 Wis. 627.

The motion for judgment on the pleading should be
sustained. It is, therefore, the order of the court that a
judgment of disbarment be entered, that the defendant be

.enjoined from the further practice of law in this state
and his name be stricken from the roll of attorneys.
JUDGMENT OF DISBARMENT.
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CLARENCE G. BLISS, RECEIVER, APPELLANT, V. CHARLES W.
BRYAN, GOVERNOR, ET AL., APPELLEES.

FiLep Jury 1, 1932. No. 28320.

1. Banks and Banking: INSOLVENCY: ORDER ALLOWING CLAIM A
JUDGMENT. Where a court in a receivership proceeding allows
a depositor of an insolvent bank a preferred claim payable from
the guaranty fund, the order is a judgment.
DEPARTMENT OF TRADE AND COMMERCE. ‘The depart-
ment of trade and commerce and the guaranty fund commission
were created by statute as governmental agencies of the state
and as trustees for the beneficial owners of trust funds coming
into the custody of such agencies.” Rliss v. Continental Nat.
Bank, 120 Neb. 568.
BANK GUARANTY FUND. “The bank guaranty fund
and the bankers’ conservation fund in the custody of the secre-
tary of the department of trade and commerce are trust funds
belonging to the proper distributees as determined by courts
of competent jurisdiction in judicial proceedings.” Bliss .
Continental Nat. Bank, 120 Neb. 568.
INSOLVENCY: ALLOWANCE OF CrAiM: LiEN. A judg-
ment lien upon the guaranty fund is created by statutory pro-
vision.

: EquiTaBLE LIEN. The depositors’ guaranty
fund being a trust fund, even though the statute did not create
a lien, an equitable lien would arise under the facts in this case
to the end that this specific fund should be applied to the pay-
ment of this judgment.

: TRANSFER OF ASSETS. Subdivisions (b) and
(¢), sec. 1, ch. 6, Laws 1930, Special Session, which provide for
the transfer of the assets from the depositors’ guaranty fund of
the state of Nebraska to the depositors’ final settlement fund,
transfer only such assets as were not subject to the payment
of judgment liens.

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. Reversed, with direc-
tions.

Woods, Woods & Aitken and Good, Good & Kirkpatrick,
for appellant.

C. A. Sorensen, Attorney General, and L. Ross New-
kirk, contra.
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Heard before Goss, C. J., RoSE, DEAN, DAY and PAINE,
JJ., and HoORTH, District Judge.

Day, J.

This is a suit in equity brought by the receiver of the
State Bank of Superior for the depositors of said bank,
whose claims have been allowed as preferred, to enjoin
the secretary of the department of trade and commerce
from distributing any of the funds belonging to the de-
positors’ guaranty fund except in accordance with the
statutes of Nebraska prior to 1930, and for a declaratory
judgment fixing the rights of the parties hereto to the
funds now in the hands of the department.

The petition alleges that, after the appointment of a
receiver for the State Bank of Superior, the court al-
lowed such claims as were payable out of the depositors’ .
guaranty fund, and upon the 14th day of January, 1928,
in accordance with the provisions of section 24, ch. 191,
Laws 1923, as amended by section 12, ch. 30, Laws 1925,
the court entered its order finding a deficiency of $591,-
868.87 payable out of depositors’ guaranty fund, which
it adjudged should be paid out of said fund; that this
order of judgment was certified to the department of
trade and commerce on the 20th day of January, 1928,
whereupon the secretary of the department drew against
the depositors’ guaranty fund, but the draft was not paid
for lack of cash in said fund.

It is also alleged that the depositors’ guaranty fund at
the time was the owner of assets purchased by it at re-
ceiver’s sales of various banks theretofore litigated; that
it also had as assets money due it from state banks un-
der assessments levied to replenish the guaranty fund un-
der the statutes of Nebraska; that there were on Janu-
ary 20, 1928, drafts in favor of receivers of several other
banks which had not been paid for want of funds to sat-
isfy them which are claims upon the fund prior to any
claim of the plaintiff; that thereafter there accrued to
said depositors’ guaranty fund further sums and further
assessments, so that in April, 1930, the sum due from
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the assessments was in excess of $3,000,000, so that at
that time there were sufficient funds due from the assess-
ments and assets owned by the guaranty fund to pay all
prior drafts and in addition thereto the draft in favor
of this bank; that the assessments were not paid, for
that litigation was pending, the object of which was to
have such assessments declared confiscatory and uncon-
stitutional (Abie State Bank v. Weaver, 119 Neb. 153);
that in April, 1930, while this litigation was pending in
the supreme court of the United States (Abie State Bank
v. Bryaw, 282 U. S. 765), the legislature meeting in spec-
ial session (46th Special Session 1930) enacted legislation
(Laws 1930, Special Session, ch. 6) which purported to
abolish the depositors’ guaranty fund, to create a new
fund designated as the depositors’ final settlement fund,
and attempted to transfer all assets belonging to the
former to the latter.

It is also alleged in the plaintiff’s petition that the de-
positors’ guaranty fund was a trust fund and that the
adjudication and allowance of the claims of the deposi-
" tors as preferred claims coming within the protection of
the guaranty fund are judgments of the ‘court against
said fund and constitute an equitable and statutory lien
upon the assets of the guaranty fund in the hands of the
defendants, the governor and the secretary of the depart-
ment of trade and commerce. The plaintiff asks for an
order of this court finding that he is entitled to have
these claims paid in the order of priority as provided by
the statutes prior to April, 1930.

The trial court sustained a general demurrer to said
petition for the reason that it did not state a cause of
action.

The nature of an allowed claim of a deposit in a re-
ceivership proceeding has been frequently considered by
this court. In State v. Farmers State Bank, 113 Neb.
679, the court held that a claim upon a certificate of de-
posit was a judgment payable from the fund, for that it
should bear interest at 7 per cent. from the date of hear-
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ing in the district court until paid. This claim was held
to come within the purview of section 45-103, Comp. St.
1929, which provides for interest on all decrees and judg-
ments for the payment of money. This court in State
v. Nebraska State Bank, 118 Neb. 660, discusses the na-
ture of a claim of a depositor as follows: “Is the de-
positors’ guaranty fund chargeable with interest on the
claim at 7 per cent. from the date of its allowance by
the district court? 1In several cases we have held that
the allowance of the claim amounted to a judgment and
came under the general provision of the statute that
judgments should draw interest at 7 per cent. It is con-
tended by counsel for receiver that these decisions were
rendered at a time when the guaranty fund was solvent
and able to pay all claims certified to it under the law,
but that at the time of the trial there were approximate-
ly $7,000,000 in claims certified for payment and unpaid.
* * * The argument * * * is of considerable force and
its rejection results in leaving the guaranty fund charged
with a burden of staggering weight, but we would not
be justified in relieving it unless in accordance with legal
principles applicable to the facts in the case.” Additional
cases which have allowed interest upon these judgments
are State v. Farmers State Bank, 113 Neb. 679; State v.
Octavia State Bank, 116 Neb. 825; State v. Security State
Bank, 116 Neb. 521; State v. Security State Bank, 116
Neb. 526; State v. Security State Bank, 116 Neb. 530.
While it is not directly stated in these cases that the al-
lowance of the claim by the court is a judgment, the prin-
ciple upon which the court held that interest was allow-
able was based upon the assumption that an allowance of
the claim was in the nature of a judgment. In State v.
Monowi State Bank, 115 Neb. 396, the court used the fol-
lowing language: “The total judgment entered in favor
of the complainant was $57,520.90. It should have been
$113.75 less, or $57,407.15. In all other respects the judg-
ment of the district court is right. The judgment of the
district court is therefore modified so as to allow claim-
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ant a judgment of $57,407.15, as of date March 6, 1925,
payable from the depositors’ guaranty fund as a pre-
ferred claim, and, as modified, the judgment is affirmed.”
The subject of the litigation in the last case was a claim
based upon 13 certificates of deposit, which claim was
allowed as preferred and adjudged payable from the de-
positors’ guaranty fund. The only rule deducible from
the line of Nebraska cases cited herein and going back
to 1925 is that, where the court in a receivership proceed-
ing allows a depositor of an insolvent bank a preferred
claim payable from the guaranty fund, the order is a
judgment.

The nature of the guaranty fund has also been dis-
cussed by this court. In Bliss v. Continental Nat. Bank,
120 Neb. 568, it was held: “The department of trade and
commerce and the guaranty fund commission were cre-
ated by statute as governmental agencies of the state and
as trustees for the beneficial owners of trust funds com-
ing into the custody of such agencies.

“The bank guaranty fund and the bankers’ conserva-
tion fund in the custody of the secretary of the depart-
ment of trade and commerce are trust funds belonging to
the proper distributees as determined by courts of compe-
tent jurisdiction in judicial proceedings.”

The judgment lien upon the guaranty fund is created -
by statutory provision. The law provided that “claims of
depositors were to be paid according to the priority of
adjudication.” Abie State Bank v. Bryan, 282 U. S. 765.
There was created a trust fund for a specific purpose,
which was the payment of claims as determined by the
courts in judicial proceedings. The depositors’ guaranty
fund being a trust fund, even though the statute did not
create a lien, an equitable lien would be created, to the
end that this specific fund should be applied to the pay-
ment of this judgment. Bliss v. Continental Nat. Bank,
120 Neb. 568. “Generally speaking, an equitable lien is
a right, not recognized at law, and which a court of
equity recognizes and enforces as distinct from -strictly
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legal rights, to have a fund or specific property, or the
proceeds, applied in full or in part to the payment of a
particular debt or demand. * * * An equitable lien has
the nature of, or is analagous to, a trust and really
grows out of the doctrine of constructive trusts.” 37 C.
J. 808. 1In this case the judgment was certified to the
department of trade and commerce and the secretary of
said department drew against the depositors’ guaranty
fund for the amount. This draft was not paid, but it was
an appropriation of the fund to the payment thereof. The
appellant has complied strictly with statutory provisions
in this case.

The claim of a depositor against the receiver of an in-
solvent bank and allowed as a claim against the guar-
anty fund is a judgment and the priority to which it is
entitled is determined by the law relating to judgments.
The depositors’ guaranty fund was a creation of statute
subject to such liabilities as the legislature provided. As-
sessments were levied under the police power of the state
for the protection of depositors in state banks. The law
provided that, in case a bank failed and its assets were
insufficient to meet the claims of depositors, the court
should determine the amount of the insufficiency and
order the department of trade and commerce to draw
against the guaranty fund in an amount necessary to
make up the difference. Claims of depositors were to be
paid according to priority of adjudication. Cleary wv.
Fidelity & Deposit Co., 117 Neb. 478; State v. Security
State Bank, 116 Neb. 223. The statutes of this state pro-
vide for the liquidation of insolvent state banks by invok-
ing the judicial power of the state. State v. State Bank
of Minatare, ante, p. 109. Under the statutes of this state,
as interpreted by this court, the allowance of such a claim
is a judgment and is an equitable and statutory lien upon
the guaranty fund and payable out of it.

The attorney general in his brief argues that the guar-
anty fund is not to be subjected to the payment of the
claims which have been allowed and that the appellant
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has no right to a continuance of the guaranty law. The
appellees concede that they have no vested right in the
continuance of the law as such. On account of this con-
cession, we will not discuss that matter. But it is argued,
first, that claims allowed by the court in the process of
judgment and liquidation are not judgments; second, that,
even if they are judgments, they are not liens upon such
fund, and then the case of Wirtz v. Nestos, 51 N. Dak.
603, is cited as authority for the proposition. It is ap-
parent from that opinion that the liquidation of state
banks in North Dakota is an executive function as distin-
guished from a judicial function as in this state. In that
case the North Dakota court held that certificates of in-
debtedness issued by the liquidating agent were not liens
against the fund to be paid in the order they were issued.
To the same effect is cited State v. Smith, 234 N. W. (S.
Dak.) 764, in which the South Dakota court held that
“the intention as to priority inherent in the original por-
tion of the law providing for method and time of pay-
ment * * * gave rise to no lien claims upon the fund.”
The South Dakota case cites Lacy v. State Banking Board,
118 Tex. 91, in which case there was likewise no ques-
tion of a judgment in a judicial liquidation. These cases
might well be cited as authority for the proposition that
a depositor in a bank who comes within the provisions
of a guaranty law has no vested right in a continuance
of a police regulation enacted for a public purpose in the
interest of the public welfare. However, since this ques-
tion is not presented, these cases are not applicable to
this situation. The guaranty fund law was enacted by
the legislature in the exercise of its police power for the
protection of depositors in state banks. The rights of
the appellant arise by virtue of this statute. These rights
became vested by solemn judgment of the court in 1928,
which found that they were preferred claims and payable
out of the guaranty fund. The legislature thereafter by
the act of 1930 attempted to distribute the remaining
assets of the guaranty fund to all depositors of failed
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state banks prior to April, 1930. The legislature had the
undoubted right to repeal the guaranty law which was a
police regulation. However, since the assets of this fund
were a trust fund collected for a specific purpose against
which the court had entered judgments, the legislature
could not transfer or impair the rights vested in the de-
positors by virtue of these judgments. In Arnold & Mur-
dock Co. v. Industrial Commission, 314 Il 251, where
an employee had obtained an award for an injury in 1917
and thereafter the legislature passed a law permitting an
employer to petition for a decrease where the disability
of the injured employee had lessened since the date of
the award, and where the employer petitioned for a de-
crease under the new statute, the court denied the relief
as follows: “No one has a vested right in a public law
but the legislature may repeal or amend all legislative
acts not in the mnature of contracts or private grants.
Such repeal or amendment, however, cannot have the
effect of extinguishing rights which have been acquired
under the law. * * * A judgment is a vested right of
property and cannot be destroyed * * * by a retroactive
statute. * * * Before that enactment had been adopted
the award in this case confirmed had been by final judg-
ment and was a vested right.” In McCullough v. Virgin-
ia, 172 U. S. 102, the court held: “It is not within the
power of a legislature to take away rights which have
been once vested by a judgment, * * * but when those
actions have passed into judgment the power of the leg-
islature to disturb the rights created thereby ceases.”
Subdivisions (b) and (c), sec. 1, ch. 6, Laws 1930,
Special Session, which provide for the transfer of the
assets from the depositors’ guaranty fund of the state of
Nebraska to the depositors’ final settlement fund, trans-
fer only such assets as are not subject to the payment of
judgment liens. The assets of the depositors’ guaranty
fund subject to such payment by judgment are not strict-
ly assets of the fund. It was beyond the power of the
legislature to transfer assets subject to such liens, for
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that would be an interference with vested property rights,
and if such were the intention of the legislature it would
be void as violative of section 1 of the Fourteenth Amend-
ment of the Constitution of the United States and sec-
tion 3, art. I, Constitution of Nebraska. It will be pre-
sumed that the legislature did not intend to violate the
Constitution. “ ‘Where a statute is susceptible of two
constructions, by one of which grave and doubtful con-
stitutional questions arise, and by the other of which such
questions are avoided, our duty is to adopt the latter.
United States v. Delaware & Hudson Co., 213 U. S. 366.”
Enos v. Henf, 98 Nebh, 245. See Wood v. Byrne, 60 N.
Dak. 1; In re Harrand, 254 Mich. 584 ; Jessner v. Staie,
202 Wis. 184 ; Mancuso v. State, ante, p. 204.

The judgment of the trial court is accordingly reversed
and the cause remanded, with directions to enter judg-
ment enjoining the governor and the secretary of the de-
partment of trade and commerce from transferring from
the depositors’ guaranty fund any of the assets of the
former necessary to pay the judgments which had been
entered prior to the enactment of chapter 6, Laws 1930,
Special Session.

REVERSED.

ROYAL HIGHLANDERS, APPELLEE, V. JAMES H. LOUTHAN
ET AL., APPELLANTS.

FiLep Juny 1, 1932. No. 28239.

1. - Judicial Sales: SETTING ASIDE: INADEQUACY OF PRICE. “A ju-
dicial sale of real estate will not be set aside on account of mere
inadequacy of price, unless such inadequacy is so gross as to
make it appear that it was the result of fraud or mistake.” First
Nat. Bank v. Hunt, 101 Neb, 743.

2. Mortgages: FORECLOSURE: SALE: FAIR PRICE: MEANS FOR
ASCERTAINING. “There are no restrictions upon the means by
which the trial court may satisfy itself that a fair price was
obtained at a foreclosure sale or that a subsequent sale would
not realize a greater amount. The burden is upon the appellants
to show affirmatively that the judgment of the trial court is
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erroneous.” Occidental Building & Loan Ass'n v. Beal, 122 Neb.
40,

APPEAL from the district court for Banner county: J.
LEONARD TEWELL, JUDGE. Affirmed.

Orville C. Wisdom, for appellants.

C. C. Flansburg, Leonard A. Flansburg, George A. Lee,
R. V. Rodman and John H. Kuns, contra.

Heard before Goss, C. J., RoSE, DEAN, DAY and PAINE,
JJ., and HorTH, District Judge.

HorTH, District Judge.

The defendants, James H. Louthan and Mary L. Louth-
an, appeal from an order of the district court for Banner
county confirming the sale of a section of land, under a
decree of foreclosure. The errors alleged and relied upon
by the appellants are: (1) The court erred in finding
that the property sold for its fair and reasonable value
under the circumstances and conditions of the sale; and
(2) the court erred in finding that the property would
not realize a greater amount at a second sale.

The burden of proof is upon the appellants to show
affirmatively that the judgment of the trial court was
erroneous. The evidence on the question of the value of
the land was by way of affidavits and these are not con-
vincing that the amount for which the land sold under
the circumstances and conditions of the sale was so inad-
equate as to make it appear that it was the result of
fraud or mistake. On the question of whether a greater
amount would be realized at a second sale, appellants’
evidence is silent.

The judgment of the district court is therefore affirmed,
with leave to appellants to redeem before the mandate is

issued.
AFFIRMED.
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THOMAS PAT O’CONNOR V. STATE OF NEBRASKA.
FiLep Jury 8, 1932. No. 28266.

1. Criminal Law: CONVICTION: CONFLICT OF EVIDENCE: REVIEW.
“This court, in a criminal action, will not interfere with a
verdict of guilty, based upon conflicting evidence, unless it is so
lacking in probative force that we can say, as a matter of law,
that it is insufficient to support a finding of guilt beyond a
reasonable doubt.” Williams v. State, 115 Neb, 277.

2. Evidence. “Facts which have heretofore caused the exclusion
of testimony, may still be shown for the purpose of lessening
_its credibility.” Comp. St. 1929, sec. 20-1211.

8. Witnesses: CROSS-EXAMINATION. Tn the cross-examination of a
defendant who voluntarily becomes a witness in his own behaif,
considerable judicial discretion is committed to the trial court
to go beyond the literal scope of the direct examination in mat-
ters testing the accuracy, memory or credibility of the witness.

4. Criminal Law: REVIEW: MISCONDUCT OF PROSECUTOR. Evidence
as to misconduct of prosecutor and the rulings of the court
thereon examined and held not to affect the substantial rights
of the defendant. Comp. St. 1929, sec. 20-853.

ERROR to the district court for Lancaster county: FRED-
ERICK E. SHEPHERD, JUDGE. Affirmed.

Donald Gallagher and T. C. Gaughan, for plaintiff in
€Xrror.

C. A. Sorensen, Attorney General, and Clifford L. Rein,
contra.

Heard before Goss, C. J., ROSE, DEAN, DAY and PAINE,
JJ., and HorTH, District Judge.

Goss, C. J.

Defendant was convicted on a charge—under section
28-537, Comp. St. 1929—of entering the building of the
Lincoln National Bank & Trust Company, on September
17, 1930, by violence and by putting in fear certain
named officers of the bank, with intent to steal. Sen-
tenced to the penitentiary, he brings error proceedings.

The brief of defendant says: “The only question in-
volved in the whole case was this: Did Thomas Pat
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O’Connor stand in front of the Lincoln National Bank
with a machine gun during the robbery?’ 0’Connor was
a witness for himself. He testified he was never in the
state of Nebraska, did not rob the bank in question and
was in East St. Louis, Illinois, on September 17, 1930.
He testified to certain facts indicating that on September
16 and 17, 1930, he was in his home town dealing with
a motor company in the exchange and delivery of his
car for a new one. Officers and employees of the motor
company and others corroborated him both orally and by
documentary evidence as to his presence at East St. Louis
on the day the bank was robbed in Lincoln. Several wit-
nesses for the state had positively identified defendant
as participating in the robbery of the bank by guarding
the outside of the bank with a machine gun while his
associates were engaged in looting the bank and deposi-
tory. On this conflicting evidence the jury believed the
witnesses for the state. The question was for the jury
to decide. “This court, in a criminal action, will not in-
terfere with a verdict of guilty, based upon conflicting
evidence, unless it is so lacking in probative force that
we can say, as a matter of law, that it is insufficient to
support a finding of guilt beyond a reasonable doubt.”
Williams v. State, 115 Neb. 277.

The chief error assigned and relied upon arises out of
the cross-examination of defendant. The testimony of
defendant was confined to his denial of his presence in
Nebraska and of his participation in the robbery; and to
details as to his presence in Illinois at the time of the
robbery. It is claimed that error was committed in al-
lowing his cross-examination to go beyond the scope of
his examination as a witness for himself. The following
instances are set up:

(1) Having answered questions showing his acquaint-
ance with Pop Lee, Gus Winkler and others, defendant
was shown a group photograph in which the witness ap-
peared with some of them. While being interrogated
about Winkler, he was asked if he was not “arrested in
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company with him at that time,” and answered, “I think .
I was.” His counsel objected to the matter as prejudicial,
moved to strike the answer as made before he had a
chance to object and asked the court to instruct the jury
to disregard it. He was overruled. (2) Having declared
he did not know whether Winkler is a licensed airplane
pilot and knew nothing whatever about him, the county
attorney asked defendant: “Well, you knew him well
enough to be arrested with him, didn’t you?’ The court
sustained an objection to this but declined to caution the
jury to disregard it. (3) Defendant was asked if he had
been convicted of a felony in Louisville, Kentucky. Ob-
jection to the question was overruled and he answered in
the negative. He was then asked if he was not out on a
$20,000 appeal bond to the supreme court. Objection to
this was sustained; the court instructed the jury to dis-
regard the question and cautioned counsel not to proceed
further with questions of that character. (4) Defend-
ant was shown some record (not described), asked to
“glance through there” and to tell whether he was the
party referred to. Over objection he answered in the af-
firmative. (5) Defendant was asked whether he was nat
arrested on October 22, 1929, in New York City and gave
his name as “Thomas Donovan.” On objection and re-
quest to instruct the jury to disregard the question, the
court overruled the objection and received the answer
merely, as the court said, “for the purpose of testing the
memory” and “is not to be considered as in any wise
proving that he had been guilty of anything else.” He
answered in the affirmative. (6) A similar question, sit-
uation and ruling arose with reference to his giving the
name of “Thomas J. Gleason” in Peoria, Illinois, on June
7, 1929, and defendant answered he could not remember.

While the trial court gave the purpose of the admis-
sion of certain of the above evidence in the cross-exam-
ination of O’Connor as testing his “memory,” the ultimate
purpose of such a cross-examination as we have recited
was to enlighten the jury as to the accuracy, memory,
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- veracity or credibility of the witness. Considerable ju-
dicial discretion is committed to the trial court in admit-
ting evidence seeking to bring to light collateral facts
bearing on the truth and impartiality of the witness.
28 R. C. L. 607, sec. 197. It is a relaxation of the gen-
eral rule as to cross-examination ordinarily being con-
fined to the scope of the direct examination and to strict-
Iy relevant issues. In this state the legislature has sanc-
tioned it by providing in the Code: “Facts which have
heretofore caused the exclusion of testimony, may still be
shown for the purpose of lessening its credibility.” Comp.
St. 1929, sec. 20-1211. Further, the Code provides: “A
witness may be interrogated as to his previous conviction
for a felony. But no other proof of such conviction is
competent except the record thereof.” Comp. St. 1929,
sec. 20-1214.

While, in some aspects, the trial court might well have
restrained the prosecutor and limited the cross-examina-
tion, we do not find there was such an abuse of discretion
as to call for a reversal on the points heretofore stated. ,
An analytical perusal of the evidence on these six points,
in the light of the entire circumstances, does not indicate
that prejudicial error resulted. The statute says that we
must, in every stage of an action, disregard any error
not affecting the substantial rights of a party. Comp. St.
1929, sec. 20-853.

On cross-examination defendant was asked if, when
arrested in East St. Louis on May. 5, 1931, he was carry-
ing a .38 revolver. He denied it. By further cross-exam-
ination a foundation was laid, and, on rebuttal, Hal Rob-
erts of Dixon, a member of the Illinois state police, testi-
fied that he took the loaded gun from inside defendant’s
belt at the time of his arrest. He was corroborated by
Roy Steffens, a Chicago police officer, who was also one
of the arresting officers. Roberts identified the shells
taken from the gun. His testimony showed that part of
the lead had been cut off and the ends creased; and that
the identification numbers on the revolver had been
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ground off. The argument on behalf of defendant that
it was erroneous even to ask defendant about the revolv-
“er considered as a collateral matter has already been
answered generally. It seems to be settled that, on such
a charge as was involved here, evidence that defendant,
when arrested, was armed with a revolver, is admissible
generally. 54 C. J. 1060. One of the cases there cited
is State v. Barome, 173 Minn. 232. There it was held
that evidence in relation to weapons and shells found at
the time of defendant’s arrest, nearly eight months after
the robbery, was admissible, though remote. The remote-
ness goes more to its weighi than to its admissibility.
Defendant argues that the revolver evidence was purely
collateral and that the answers of defendant could not
be contradicted on rebuttal. The principle is stated in
Attorney General v. Hitchcock, 1 Wels. H. & G. Exch.
(Eng.) 91: “The test, whether the matter is collateral
or not, is this: If the answer of a witness is a matter
which you would be allowed on your part to prove in
evidence—if it have such connection with the issue that
you would be allowed to give it in evidence—then it is
a matter on which you may contradict him.” See Boche
v. State, 84 Neb. 845; Carter v. State, 36 Neb. 481; Smith
v. State, 5 Neb. 181. We cannot agree that this issue of
fact was collateral. It was germane to the main issue of
the defendant’s presence and participation in the robbery,
particularly in view of his taking the stand to testify. It
bore on his character and credibility as a witness. These
matters he submitted to the jury when he voluntarily took
the stand in his own behalf; the jury had a right to be
aided by the evidence in these respects. ,
During the arguments by the prosecutors, the counsel
for defendants interrupted and made objections 27 times
to the language used as constituting misconduct. Some
objections were sustained. Most of them were overruled.
As examples of proper and legal forensic art these clos-
ing addresses to the jury would probably not rank with
some historic examples that have been preserved for the



476 NEBRASKA REPORTS [VoL. 123

O’Connor v. State.

edification of the student of the law as it should be prac-
ticed in the criminal branch. Only excerpts from ad-
dresses on behalf of the state were breserved. Argu-
ments of counsel for defendant do not appear in the rec-
ord. There are indications that at least some of the in-
stances of misconduct alleged were probably provoked by
resourceful counsel for defendant. The learned and ex-
perienced trial judge who tried the cause heard all the
evidence and arguments. While we do not approve the
course of the prosecutors in some of the argument that
has been brought to our attention, yet we do not find that
prejudicial error has resulted to defendant by reason
thereof.

Defendant was sentenced on October 29, 1931. On Jan-
uary 7, 1932, he filed a motion, and affidavits in support
thereof, asking that the judgment be vacated and a new
trial granted because of newly discovered evidence; re-
questing that W. E. Barkley be examined orally in sup-
port of the motion; alleging that Barkley and others
named now know the identity of all the participants in
the robbery and now know that this defendant is inno-
cent. Barkley was examined orally on the hearing of
the motion. He testified that he was now more perfectly
convinced than ever that O’Connor and two others about
whom he was asked are guilty. Without entering into
a detailed discussion, we do not discover error in the con-
clusion of the court that he found nothing in the showing
to justify the object of the motion and therefore over-
ruled it.

Counsel for defendant express strong conviction that
the defendant is innocent and that facts appearing after
the trial will demonstrate it. If and when this event oc-
curs, it will be a matter for executive clemency. This
court is limited to a review of the record, and, in the cir-
cumstances, cannot judicially afford relief because we find

no prejudicial error. .
AFFIRMED.
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VERN PENDROCK, APPELLEE, V. F. W. WOOLWORTH COM-
PANY ET AL., APPELLANTS.

FiLep JuLy 8, 1932, No. 28283.

1. Slander: Proor. In an action for slander plaintiff to whom
slanderous words were spoken may prove by direct or circum-
stantial evidence, or by both, that the defamatory utterances
were heard and understood by a third person.

2. Appeal: SLANDER: PROOF. In testing on appeal the sufficiency
of the evidence to sustain a verdict that defendants uttered and
published a slander, reasonable and proper testimony of plain-
tiff on those issues may be accepted as truthful.

3 glander: REVIEW. Evidence outlined in opinion held sufficient
to support a verdict that defendants spoke slanderous words te
plaintiff and communicated them to a third person.

4. Trial: REFUSAL OF INSTRUCTION. Refusal to give a requested
instruction is not prejudicially erroneous where the directions
therein were properly included in the instructions given.

APPEAL from the district court for Douglas county:
CHARLES E. FOSTER, JUDGE. A fiirmed.

Crofoot, Fraser, Connolly & Stryker, for appellants.
Merrow & Murphy and John A. McKenzie, contra.

Heard before Goss, C. J., RosE, DEAN, EBERLY, Day
and PAINE, JJ., and RYAN, District Judge.

ROSE, J.

This is an action to recover $10,000 in damages for
slander. In Omaha plaintiff was a salesgirl in a store
owned by defendant F. W. Woolworth Company and man-
aged by defendant Arthur Davis. The petition alleged
that Davis, February 25, 1930, acting for himself and his
employer, wrongfully and maliciously intending to sland-
er, malign and injure plaintiff, told her in presence of
co-employees that six cents found in her shoe did not
belong to her; that she had stolen it from them and was
a common thief. In explaining the presence of the money
in her shoe she stated in her petition that she was re-
quired to deposit daily with defendants her purse, street
shoes and other personal belongings before entering upon
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her duties in the store; that she found in an aisle six
cents belonging to a customer who had lost the money
and that she put it in her shoe to keep it separate from
money she was handling for defendants; that in the even-
ing, having changed her store shoes for her street shoes
before departing for home, defendants discovered the six
cents in her store shoe, subsequently uttered the slander
outlined and discharged her.

Defendants in their answer denied unadmitted allega-
tions of the petition, specifically denied the charges that
Davis accused plaintiff of wrongfully taking the money,
of stealing it and of calling her a common thief, and
pleaded that, pursuant to a request of Davis who found
money in her shoe on the evening of February 24, 1930,
she came to him in the basement of the store the next
morning—February 25, 1930; that he then and there in-
formed her she had broken a rule by concealing money in
her apparel; that he would be obliged to discharge her;
that the conversation between them was conducted in a
moderate tone of voice, was not sufficient to, and did not,
attract the attention or notice of any other person and
that plaintiff left quietly and unnoticed. The facts plead-
ed as a defense were put in issue by a reply.

Upon a trial of the cause the jury rendered a verdict
in favor of plaintiff for $2,000 and from a judgment
thereon defendants appealed.

The principal ground upon which defendants rely for
a reversal is the insufficiency of the evidence to sustain
the judgment. They directed a formidable argument to
the proposition that plaintiff did not make a case for
damages and that consequently the trial court erred in
overruling a motion by them for a nonsuit. The evidence
on behalf of both sides shows that, before the store was
opened to customers on the morning after the coins had
been found in the shoe, plaintiff and Davis had a con-
versation in the basement of the store in regard to that
incident. What then and there occurred was the material
inquiry. The store was conducted on two floors—the first
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and the basement. Plaintiff had been employed as a clerk
at a counter in the basement. She testified that, when
near her counter on her way to work, Davis, who, with
five or six other employees, was in the basement when
she arrived, called to her from a distance of about 15
feet and said: “Pendrock, come over here;” that she did
as directed and he said, “What is the matter with your
shoe?’ Her version of what followed, quoting from the
record, reads thus:

“] didn’t say anything. I looked down at my shoe and
at him, and he said, ‘You stole some money from the
store’ 1 said, ‘What do you mean—that six cents I
found? He said, ‘You didn’t find that. You stole it, you
little thief.” And I said, ‘Oh, no, Mr. Davis, I found it.’
He took me by the arm and said, ‘Don’t try to tell me
that. You stole it. That is all there is to it” And he
led me to the check room and he said, ‘We can’t have
thieves around here.””

Plaintiff testified further that Davis was angry and
spoke in a loud tone of voice and that other employees
were there where they could hear the conversation. The
jury believed her evidence in preference to testimony of a
different import and, for the purposes of appeal, their
verdict established the fact that Davis, acting for him-
self and his employer, uttered in the presence of plaintift
and others the defamatory expressions pleaded in the pe-
tition—utterances of themselves slanderous. Confronted
with the evidence and the verdict, defendants take the po-
sition that each employee present at the time, with the
exception of plaintiff, denied hearing any defamatory
words and that therefore the publication essential to an
actionable slander was mnot proved, evidence of what was
said to plaintiff and not heard by any one else being in-
sufficient to show publication or resulting damages. The
rule of law that defamatory utterances, to be actionable
as slanders, must be published or communicated to a
third person is well understood, but there seems to be a
fallacy in the argument applying the principle invoked to
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the evidence in the present case. A plaintiff to whom
slanderous words were spoken may prove by direct or
circumstantial evidence, or by both, that the defamatory
utterances were heard and understood by a third person.
In testing on appeal the sufficiency of the evidence to sus-
tain a verdict that defendants uttered and published a
slander, reasonable and proper testimony of plaintiff on
those issues may be accepted as truthful. Many of the
circumstances were harmoniously disclosed by both sides.
A conversation between Davis and plaintiff was shown by
all litigants. It occurred in the basement of the store in
absence of customers. Besides plaintiff there were at
least five other employees present, each at a counter ar-
ranging merchandise for sale. There was nothing to in-
dicate that the natural sense of hearing of any one of
them had been impaired. As witnesses they heard, un-
derstood and answered the questions propounded by coun-
sel at the trial. They all spoke understandable English.
While the conversation to which Davis testified was free
from slander and was in plain language, plaintiff’s dif-
ferent version of what he said at the time was equally
clear. There was only one conversation in issue. If
plaintiff testified to the truth, Davis was angry and spoke
loudly and she heard him at a distance of about 15 feet
when he first called her. One employee, while testifying
as a witness for defendants, said he was about six feet
from Davis and heard the conversation in detail. Accord-
ing to his testimony Davis “told her that she had broken
the rule and that he would have to discharge her” and
“she said she knew she had and she supposed all he
could do was to discharge her.” He was a third person.
If he heard the conversation in detail as he said he did,.
and as the circumstances indicated, he heard the slanders.
to which plaintiff testified, if she told the truth, as the:
jury found on sufficient evidence. -Other employees were
scattered around the room at different counters and as.
witnesses negatived the hearing of defamatory words,
but their testimony, in view of all other evidence and the.
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circumstances thereby disclosed, did not make a finding
in favor of defendants the only alternative on the issue
of publication. The jury were at liberty to believe the
testimony of the third person that he heard the details
of the conversation and also the testimony of plaintiff
that Davis told her she stole from defendants the money
found in her shoe, and that she was a thief. The con-
clusion on appeal is that plaintiff made a case for the de-
termination of the jury on the contested issue that de-
fendants uttered and published the slanders pleaded in
the petition. Assignments of error directed to the failure
of the trial court to give a peremptory instruction in
favor of defendants are accordingly overruled.

One of the assignments of error assails the failure of
the trial court to give a requested instruction to the effect
plaintiff could not recover damages unless she proved by
a preponderance of the evidence that Davis spoke the
slanderous words which she imputed to him and that they
were heard and understood by a third person. Defend-
ants are not entitled to a reversal on this ground, for the
reason that the entire charge contained instructions that
the burden of proof was on plaintiff to satisfy the jury
by a preponderance of the evidence that the slanders
charged in the petition were spoken maliciously and were
published ; that publication is a communication of defam-
atory matter to some third person or persons; that the
communication must be intelligible to such third person.

Other assignments of error have been considered with
the entire record without finding an error prejudicial to

defendants.
AFFIRMED.

STATE‘ OF NEBRASKA v. WILLIAM L. BISHOP.
FIiLEp JuLy 8, 1932. No. 28075.

1. Statutes: CONSTRUCTION. When the language of a statute is
clear and unambiguous, courts will not by construction usurp
the function of the law-making body and give it a meaning not
intended or expressed by the legislature
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2. Intoxicating Liquors: - ILLEGAL PoOSSESSION: PRoorF. One may
not be convicted of illegal possession of intoxicating liquor, who
has in his private dwelling-house intoxicating liquor for his own
personal use and needs only, and in amount no more than rea-
sonably sufficient for such purposes, regardless of when such
liquor was manufactured.

3. BExceptions Overruled. Evidence and the rulings of the court
thereon examined, and exceptions of the state thereto over-
ruled.

ERROR to the district court for Dodge county: FRED-
ERICK L. SPEAR, JUDGE. Exceptions overruled.

‘C. A. Sorensen, Attorney General, Clifford L. Rein, L.
Ross Newkirk and Fred H. Richards, for vlaintiff in error.

John P. Corbett, contra.

Heard before Goss, C. J., ROSE, DFAN, Goop, EBERLY,
DAY and PAINE, JdJ.

DEaN, J.

William L. Bishop was complained against in the dis-
trict court for Dodge county and there charged with un-
lawfully having in his possession, on or about April 11,
1931, sixty-nine pints of beer, or a quantity alleged to
have been more than reasonably sufficient for his own
personal needs. It is charged by the state’that the liquor
in question here was held by the defendant for unlawful
disposition and that such liquor was acquired after May
1, 1917, when the prohibitory law went into effect. The
action was tried to a jury and, pursuant to the court’s
instructions, a verdict was returned finding the defendant
not guilty. The record has been brought here upon the
exceptions of the state to the rulings of the trial court,
pursuant to the provisions of section 29-2314, Comp. St.
1929, solely for a determination of the law to govern in
any similar case now pending or that may hereafter arise.

Section 53-111, Comp. St. 1929, contains the following
provision:

“Any person may purchase and keep in his possession
ethyl alcohol treated as required by this act so as to be
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unfit for use as a beverage. It shall be unlawful for any
person to have, possess or permit any intoxicating liquor
to be in, upon or about any room, office, building or in
any other place except in such person’s private dwelling-
house, and except when and where and in the manner
especially authorized as herein otherwise provided; and
no person shall keep or possess intoxicating liquor in his
private dwelling-house in an amount more than is rea-
sonably sufficient for his personal use and needs: Pro-
vided, however, that in any action brought under the pro-
visions of this act, or based upon complaint of any viola-
tion thereof. or in any civil action growing out of any
such actions, the possession, 'in and of itself, of any in-
toxicating liquor, including the possession of raw whiskey,
commonly called ‘moon shine,” in a private dwelling-house
by the person against whom the violation of the act is
charged, shall constitute prima facie evidence that such
liquor was kept by such person with the purpose of un-
lawful sale, use or disposition in violation of law.”

Pursuant to the plain and unmistakable language of the
statute, we are compelled to adopt the view that the fore-
going section provides that a person may have in his pri-
vate dwelling-house an amount of liquor “reasonably suffi-
cient for his personal use and needs.” '

The state contends, however, that the right to keep a
reasonable quantity of intoxicating liquor in a private
dwelling-house for personal use does not imply any law-
ful means for obtaining possession thereof, and that the
privilege of possessing a reasonable amount is limited to
that intoxicating liquor acquired before the prohibitory
law became effective. .

The court instructed the jury that the date of the
manufacture of the liquor was immaterial and had no
bearing on the guilt or innocence of the defendant. And
the jury were also instructed that the defendant had a
legal right, under the act, to keep or possess intoxicating
liquor in his private dwelling-house in an amount rea-
sonably sufficient for his personal use and needs and that
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“the only issue in this case bearing on the guilt or in-
nocence of the defendant is as to the reasonableness of
the amount.”

In this respect, there is evidence tending to prove that
a single can of malt is sufficient to make the amount of
beer possessed by the defendant and that it would be im-
practicable to make a less quantity. Tt is admitted that
the state chemist, were he called, would have testified
that the beer was intoxicating liquor. And the zvidence
establishes, and it is admitted in the brief of the state,
that the beer was not in a greater quantity than was
reasonably sufficient for the defendant’s personal use and
needs.

The statute in question contains no provision that the
liquor, to be lawfully possessed in a private dwelling-
house, must be liquor that was manufactured prior to
May 1, 1917, and we do not think the court erred in re-
fusing to so instruct the jury. - The statute was adopted
in 1917 and, since that time, other legislatures have had
an opportunity but no change has been made in respect
of the date when liquor, to be lawfully possessed in a
private dwelling-house, must have been obtained. And
when the language of a statute is clear and unambiguous,
courts will not by construction usurp the function of the
law-making body and give it a meaning not intended or
expressed by the legislature.

It is contended that the court erred in refusing to in-
struct the jury that the possession of the beer in ques-
tion was presumptively for an unlawful purpose unless
the defendant “has satisfactorily accounted for and ex-
plained the possession thereof and that it was not kept
for an unlawful purpose.” We find no error in the court’s
ruling, for the reason that no attempt was made by the
state to show that the liquor was kept for an unlawful
purpose. The evidence stands uncontradicted that the
defendant intended the liquor for his own personal use
and, to a certain extent, as a laxative.
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Upon an examination of the evidence and the law ap-
plicable thereto, we conclude that one may not be con-
victed of illegal possession of intoxicating liquor, who has
in his private dwelling-house intoxicating liquor for his
own personal use and needs only, and in amount no more
than reasonably sufficient for such purposes, regardless
of when such liquor was manufactured.

EXCEPTIONS OVERRULED.

PAINE, J., concurring.

In concurring in the opinion adopted by the members
of this court, I desire to state briefly certain additional
facts.

In a sentence, the opinion holds that, under the present
law, one cannot be convicted of illegal possession of in-
toxicating liquors who has in his dwelling-house an
amount no more than reasonably sufficient for his own
personal use. 4

When, by a large majority, the people of Nebraska
voted dry, an amendment to our Constitution was adopt-
ed, reading as follows: “On and after May 1, 1917, the
manufacture, the sale, the keeping for sale or barter, the
sale or barter, under any pretext, of malt, spirituous,
vinous or other intoxicating liquors, are f\orever prohib-
ited in this state, except for medicinal, scientific or me-
chanical, or sacramental purposes.”

This amendment was adopted in 1916 by popular in-
itiative, and became section 10, art. XV of the Nebraska
Constitution, and clearly exempts intoxicants used ex-
clusively for medicinal, mechanical, scientific, or sacra-
mental purposes, which four definite uses are not involved
in the case on trial. It may be pointed out that this
amendment does not prohibit the possession in the home
of intoxicating liquors, because our prohibitory laws from
the first recognized a person’s right to possess in his pri-
vate dwelling-house, for his own personal use, a reason-
able amount of intoxicating liquors, because, at the mo-
ment the amendment took effect, many citizens had in
their homes intoxicants which had been lawfully pur-
chased and stored there before the law took effect.
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In our federal laws in reference to such liquor, after
providing for the possession of such liquor, it adds: “And
the burden of proof shall be upon the possessor in any
action concerning the same to prove that such liquor was
lawfully acquired, possessed, and used.” Mason’s U, S.
Code, 1926, title 27, ch. 2, sec. 50.

Discussing this section of the national prohibition act,
Thorpe, in his textbook, ‘“Prohibition and Industrial Lig-
uor,” section 1072, says: ‘“As the possession of intoxi-
cating liquor is not prohibited eo nomine by the Eight-
eenth Amendment, it cannot be said that the possession
of intoxicating liquor is absolutely prohibited by the en-
forcement act. This section merely indicates the signifi-
cance of possession.”

Now, in the case at bar, the complaint filed by the
county attorney of Dodge county against this defendant
was limited solely to and charges only the illegal posses-
sion of intoxicating liquor in his dwelling-house, and in
section.- 53-111, Comp. St. 1929, set out in the main opin-
ion, illegal possession in one’s private dwelling-house is
limited by this clause, “and no person shall keep or pos-
sess intoxicating liquor in his private dwelling-house in
an amount more than is reasonably sufficient for his per-
sonal use and needs;” so that, as the county attorney
had limited his complaint solely to the question of posses-
sion, the court in the main opinion has held that the dis-
trict court did not err in limiting the jury to the con-
sideration of whether the amount the defendant had in
his dwelling-house was reasonably sufficient for his per-
sonal use and needs. When the jury had found him not
guilty under these instructions, if the county attorney had
immediately filed a complaint against this same defendant
for the manufacture of this same liquor, which the defend-
ant admitted making in his home within 24 hours of his
arrest, the defendant could scarcely have been allowed to
escape on a plea of former jeopardy, because the question
of manufacture was not before the trial court, or this
court, under this complaint. In McLaughlin v. State, 104
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Neb. 392, this court held that the right to keep a reason-
able quantity of intoxicating liquors in one’s private
dwelling-house for personal use does not imply any lawful
means for obtaining possession of liquor after such act
went into effect.

JESSE G. HAWKINS, APPELLANT, V. CITY or RED CLOUD
ET AL., APPELLEES.

FiLEp JuLy 8, 1932. No. 28182,

1. Municipal Corporations: ORDINANCES: VALIDITY : PRESUMP-
TION. “In deferminiug the validity of = city ordinance regnlarly
passed in the exercise of police power, the court will presume
that the city council acted with full knowledge of the conditions
relating to the subject of municipal legislation.” State v. With-
nell, 91 Neb. 101.

PorLicE POWER: MUNICIPAL LEGISLATURE: POWERS.

“In the exercise of police power delegated by the state legisla-

ture to a city, the municipal legislature, within constitutional

limits, is the sole judge as to what laws should be enacted for
the welfare of the people, and as to when and how such police

power should be exercised.” State v. Withnell, 91 Neb, 101.

: Use or PRIVATE PROPERTY. The ownership
and use of private property in a city is subject to proper police
regulations required by public safety and welfare.

PoLICE REGULATIONS. Police regulations promoting
public safety and welfare may be valid, though restricting the
liberty of citizens in regard to occupatlons and the ownership
and use of property.

5. Eminent Domain. Private property used in a business prohibited
by a valid police regulation may be depreciated in value by such
legislation without any provision to compensate the owner for
his loss.

6. Municipal Corporations: ORDINANCES: PASSAGE: Courts. If a
city ordinance is valid as an exercise of police power, courts
will not inquire into the motives of the city council in enacting
it.

FILLING STATIONS: POLICE REGULATIONS: VALIDITY.
A city ordinance prohibiting the installing and operating of
“Automatic Coin-in-the-Slot Gasoline Pumps” at gasoline filling
stations without an attendant, held valid as against pleas of
prohibition rather than regulation; of uncertainty, discrimina-
tion and unreasonableness; of invasion of personal and property
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rights under the guise of police regulation; of violation of due
process clauses of federal and state Constitutions.

APPEAL from the district court for Webster county:
LEwIs H. BLACKLEDGE, JUDGE. Affirmed.

George I. Craven and E. G. Caldwell, for appellant.
J. S. Gilham and Bernard McNeny, contra.

Heard before Goss, C. J., DEAN, EBERLY, DAY and PAINE,
JJ., and DICKSON and TEWELL, District Judges.

DEAN, J.

This is a suit for an injunction to prevent the city of
Red Cloud and its officers from enforcing an ordinance
which by its terms would prevent plaintiff from installing
and operating an ‘“Automatic Coin-in-the-Slot Gasoline
Pump” at a gasoline filling station without an attendant.
The petition challenges the validity of the ordinance by
pleas of prohibition rather than regulation; of uncertain-
ty, discrimination and unreasonableness; of invasion of
personal and property rights under the guise of police
regulation; of violation of due process clauses of federal
and state Constitutions. Details as to the property and
investments which plaintiff meant to devote to the sale
and delivery of gasoline without an attendant and the or-
dinance itself are set out at length in the petition. De-
fendants interposed a demurrer and plaintiff refused to
plead further after it was sustained. The suit was dis-
missed. Plaintiff appealed.

The petition and the ordinance show on their face that
the action of the mayor and council was an exercise of
police power in the interests of public safety and welfare.
The presumption is that the city lawmakers acted with
full knowledge of the conditions relating to the subject
of the legislation. State v. Withnell, 91 Neb. 101. The
fire hazard arising from the sale and delivery of gasoline
is a well known subject of city regulation. A filling sta-
tion where gasoline may be procured with no attendant
present to prevent delivery while a gasoline motor is run-
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ning at close range, or where the driver of an automobile
may operate the slot device and fill: his gasoline tank
while he is smoking, or where children may play with
matches or fire when no one is present to protect or warn
them, may well be regarded by city lawmakers as a place :
of public danger subject to a prohibitive ordinance. They
determine the necessity for such legislation and their acts
are valid, if within police power delegated to them. The
following is a rule of general application:

“In the exercise of police power delegated by the state
legislature to a city, the municipal legislature, within
constitutional limits, is the svie judge as to what laws
should be enacted for the welfare of the people, and as
to when and how such police power should- be exercised.”
State v. Withnell, 91 Neb. 101. :

The ownership and use of private property in a city
are subject to proper police regulations required by pub-
lic safety and welfare. State v. Withnell, 91 Neb. 101.
Such regulations may be valid, though restricting the lib-
erty of citizens in regard to occupations and the owner-
ship and use of property. Halter v. State, T4 Neb. 757,
205 U. S. 34. Private property used in a business pro-
hibited by a valid police regulation may be depreciated
in value by such legislation without any provision to com-
pensate the owner for his loss. Mugler v. Kansas, 123 TU.
S. 623. If a city ordinance is valid as an exercise of po-
lice power, courts will not inquire into the motives of the
city council in enacting it. Stewart v. Barton, 91 Neb.
96. In view of these well established principles of law
and the facts pleaded by plaintiff, the petition fails to
show the invalidity of the ordinance assailed. Plaintiff
was not entitled to an injunction and the suit was prop-

erly dismissed.
AFFIRMED.
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JESSE G. HAWKINS, APPELLANT, V. CITY OF RED CLOUD
ET AL., APPELLEES.

FiLep Jury 8, 1932. No. 28205.

Municipal Corporations: FILLING STATIONS: POLICE REGULATIONS:
Vanpity. City ordinance prohibiting the installing and operat-
ing of “Automatic Coin-in-the-Slot Gasoline Pumps’” at gasoline
filling stations without any attendant, held valid as proper exer-
cise of police power.

APPEAL from the district court for Webster county:
LEwIs H. BLACKLEDGE, JUDGE. A flirmed.

George I. Craven, for appellant.
J. S. Gilham and Bernard McNeny, contra.

Heard before Goss, C. J., DEAN, EBERLY, DAY and PAINE,
JJ., and DicKsON and TEWELL, District Judges.

DEAN, J.

This is a suit for an injunction to prevent the city of
Red Cloud and its officers from enforcing an ordinance
which by its terms would prevent plaintiff from installing
and operating an ‘“Automatic Coin-in-the-Slot Gasoline
Pump” at a gasoline filling station without any attendant.
A demurrer to the petition was sustained and the action
dismissed. Plaintiff appealed.

The determining questions presented by the appeal
were considered in Hawkins v. City of Red Cloud, ante,
p. 487, submitted herewith. Following the rulings in that
case, the judgment in the case at bar is -

AFFIRMED.

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































