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JULIED SITTLER, APPELLEE, V. AMELIA WITTSTRUCK,
APPELLANT.

FiLep FEBRUARY 5, 1932. No. 28158.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BrOADY, JUDGE. Affirmed.

Frampton & Moseley, for appellant.
G. E. Hager and Perry W. Morton, contra.

Heard before ROSE, Goop and EBERLY, JJ., and CARTER
and CHASE, District Judges.’

PER CURIAM.

From a decree of the district court, quieting in plaintiff
title to a strip of land along the east end of the north half
of the southwest quarter of section 6, township 8 north,
range 6 west, in Lancaster county, Nebraska, and enjoin-
ing defendant from continuing to trespass thereon, de-
fendant has appealed.

Plaintiff and defendant each asserted title to the tract
in question and prayed to have his title quieted. Defend-
ant was the record owner of the title; plaintiff claimed
prescriptive title by adverse possession under claim of
ownership for more than ten years.

Defendant complains because the trial court refused to
grant her a jury trial. The action by plaintiff was essen-
tially an action in equity and authorized by section 76-401,
Comp. St. 1929. In Eayrs v. Nason, 54 Neb. 143, this court
held that this section of the statute modified the old chan-
cery rule, and that a party may maintain an action to
quiet his title to real estate, whether he be in or out of
possession, and whether his title be legal or equitable.
Each party was seeking equitable relief; each was invok-
ing the aid of a court of equity. The court very properly
denied a trial by jury.

The principal question is whether the evidence is suffi-
cient ‘to ‘sustain the judgment of the trial court. It is
conceded that plaintiff is, and for many years has been,
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the owner of the record title to the southeast quarter, and
defendant the owner of the record title to the east half
of the southwest quarter, of said section 6. For 40.years
or more there has been a fence running north and south
and slightly to the west of the boundary line between the
two tracts of land. This fence at the north end was about
33 feet west of the true boundary, and the south end was
approximately on the boundary line. By agreement be-
tween the respective owners, each was to and did keep in
repair one-half of this fence; plaintiff the south and de-
fendant the north half thereof. Recently, the defendant
moved the north half of the fence from its former location
to the true boundary line between the two tracts of land.
Plaintiff, asserting that he is the owner of the land on
the east side of the original location of the fence, brought
this action.

It appears that for 40 years or more this fence has been
maintained on its former location; that the plaintiff and
his predecessors in title have cultivated and used the land
as their own up to the fence line, and that during this
time plaintiff and his predecessors have claimed title to
the land, while defendant has cultivated and used the land
on the west side thereof. Doubtless, by mistake, when the
fence was built, instead of being on the true boundary
line, it was set the distance west from the true boundary
line, above indicated. The evidence discloses beyond dis-
pute that plaintiff has had the open, notorious, continued,
uninterrupted possession, use and occupancy, under claim
of ownership, of all the land lying east of the fence, for
more than ten years before defendant moved the fence.

It is a well-recognized principle of law that, where ad-
jacent owners of land construct a fence as a boundary line
between their respective tracts, and each uses and occu-
pies the land to the fence, each claiming title to the land
on his respective side of the fence for a period of more
than ten years, each thereby acquires an absolute title, by
adverse possession; to the land on his side of the fence, re-
gardless of whether or not it was on the true boundary.
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This principle is so well established that it requires no ci-
tation of authorities to sustain it.

The evidence not only justifies but requires the finding
of the trial court that the strip of land in question, being
33 feet wide on the north end and 151 feet wide on the
south end, and being immediately west of the north half
of the southeast quarter of said section, is vested in the
plaintiff by adverse possession, and that defendant has
been wrongfully trespassing thereon, and threatens to con-
tinue so to do. Plaintiff, having acquired title to this strip
of land by adverse possession, became the true owner
thereof, and title thereto was properly quieted in him. De-
fendant was properly and lawfully enjoined from further
trespassing thereon.

The judgment of the trial court is right and is

AFFIRMED.

STATE, EX REL. PUBLIC SCHOOL DisTrRICT NUMBER 6, CEDAR
COUNTY, APPELLANT, V. CHARLES W. TAYLOR, APPELLEE.

FiLep FEBRUARY 5, 1932. No. 27954.

Schools and School Districts: PUBLIC SCHOOL FUNDS: ALLOTMENT.
The state superintendent of public instruction will not be re-
quired by mandamus to recognize a school district as a public
school district entitled to share state educational trust funds
created for secular public school purposes exclusively, if the
only school in the district is sectarian, though organized, of-
ficered and certified as a public school district.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BroADY, JUDGE. Affirmed.

Johm J. Ledwith and P. F. O’Gara, for appellant.

C. A. Sorensen, Attorney General, George W. Ayres and
Robert W. Devoe, contra.

Heard before Goss, C. J., Rosg, DEAN, Goopb, EBERLY,
DAY and PAINE, JJ.
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ROSE, J.

This is an application for a peremptory writ of man-
damus commanding the state superintendent of public in-
struction to recognize the school in School District Number
6, Cedar county, relator, as an acecredited high school and
as a public school entitled to share by apportionment
moneys belonging to the Nebraska school funds.

Relator averred that it was regularly organized as a
public school district many years ago and that it has ever
since functioned as such; that it shared state public school
funds until respondent interfered with its right thereto;
that the superintendent of public instruction of Cedar
county duly certified to respondent data showing that
relator is entitled to its share of the state public school
funds. The application alleges facts sufficient to entitle
relator to the writ, if School District Number 6, Cedar
county, is conducting a “common or public school,” with-
in the meaning of those words as used in the Constitution
and statutes relating to schools and school funds.

Respondent admitted the organization of relator as a
public school district, but resisted the application for man-
damus on the ground that relator is not conducting there-
in a public or common school. In substance, respondent
pleads in his answer that relator is conducting a religious,
parochial and sectarian school to which state publie or com-
mon school funds cannot legally be diverted or apportioned.

Evidence was adduced on both sides at considerable
length. The district court found the issues in favor of
respondent and denied a peremptory writ. Relator ap-
pealed.

Counsel for relator called attention to the facts that dis-
trict number 6, Cedar county, is regularly organized as a
public school district and that data entitling it to share
state public school funds were certified by the county su-
perintendent of public instruction of Cedar county to re-
spondent. In this connection it was earnestly argued that
the state superintendent of public instruction had under
the law no alternative but to recognize relator as an ac-
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credited public school district and to make for its benefit

“the necessary apportionment of public school funds. It was
argued that any use of the school or school building for
-sectarian instruction or religious exercises inconsistent
‘with a public school maintained at public expense should be
prevented by public authority without destroying the school
district or depriving the pupils therein of their constitu-
tional right to a public school education.

The nature of the school and the character of the funds
which a peremptory writ of mandamus would compel re-
spondent to apportion to relator for school purposes are
material inquiries. The high moral character, qualifica-
tions, courtesy, culture and refinement of the teachers
were recognized by respondent and by the witnesses who
testified in his behalf on those subjects. Moreover, the
‘building in which the school is conducted is a commodious,
subtantial stone and brick structure admirably adapted to
school purposes. ‘

The school building is situated in a rural community six
or seven miles from the post office at Fordyce on a tract
of approximately 13 acres of land belonging to St. Boni-
face Parish of the Roman Catholic Church. In front,
across a highway, is a Catholic church. Not more than
150 feet away there is a parish house occupied by the
parish priest who has the care of the three buildings of
the group—all church property. There is no other build-
ing near. Cut in stone over the entrance to the school
‘building, on top of which is a cross, is the name “St. Bon-
iface School.”

Relator, School District Number 6, Cedar county, does
not own a schoolhouse but leases from St. Boniface parish
three rooms in its school building, two on the first floor
.and one on the second, where pupils study, receive instruc-
tion and recite. Three teachers occupy living and sleeping
rooms in the same building. In the basement there are a
chapel and a kitchen. During the winter months the
-chapel is used for religious services conducted by the par-
ish priest, where -all pupils are permitted to attend. On
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the altar in the chapel there are statues and other emblems
of the Catholic religion. As a custom, during the greater
part of the school year the priest of the parish says mass
in the chapel at 8 o’clock in the morning. Before school
opens for the day, pupils, while in the care of the school,
march from schoolrooms to the chapel and there attend.
ritualistic services conducted according to Catholic faith
and tenets. Beginning at 8:30 a. m. the parish priest de-
votes 15 minutes to religious instruction in the school-
rooms, the regular school work commencing at 8:45. The
pupils have in their desks and study Catholic readers and
the catechism used in Catholic parochial schools. Before.
and after recess they repeat little prayers.

At the request of the members of the school board of
district number 6, Cedar county, the parish priest found
for them three teachers who entered into a joint contract
of employment for $120 a month for all. One of them
received a monthly warrant for the services of the three.
All are ordained nuns belonging to the Benedictine order
of the Catholic sisterhood. In the schoolrooms and else-
where they wear the garb of their sacred order, consisting
of long black gown, white coif and white corona covered
by a black veil. The garb includes the rosary also.

The school building and surroundings, the religious em-
blems, the sectarian textbooks and catechism, the prayers
of the pupils, the garb and devotional attitude of the sis-
ters and the instructions and services of the parish priest
in the chapel and classrooms create an environment that
reflects the spirit, example and belief of the Catholic re-
ligion in the school itself. Inculcation of that religion is
part of the school work. TUndisputed evidence in the rec-
ord will admit of no other conclusion. Should respondent
be coerced by mandamus into recognizing relator as a
public or common school and consequently apportioning
state public school funds to a school so conducted?

The Constitution enumerates “perpetual funds for com-
mon school purposes of which the annual interest or in-
come only can be appropriated.” These funds are trust
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funds devoted exclusively to those purposes and cannot
lawfully be diverted to other purposes. Const. art. VII,
secs. 3-9. The Constitution declares:

“Such funds with the interest and income thereof, are
hereby solemnly pledged to the purposes for which they are
granted and set apart, and shall not be transferred to any
other fund for other uses.” Const. art. VII, sec. 9.

The Constitution further provides:
~ “No sectarian instruction shall be allowed in any school
or institution supported in whole or in part by the public
funds set apart for educational purposes.” Const. art. VII,
sec. 11.

“No preference shall be given by law to any religious
society.” Const. art. I, sec. 4.

The word “sectarian,” as used in the Constitution, ob-
viously applies to the Catholic church without any dis-
tinction between the original church and later denomina-
tions of the Christian religion, and is so used herein.

The effect of the writ demanded by relator as a matter
of right would be to require the state superintendent of
public instruction to apportion part of the interest and in-
come from the state common school trust funds to a school
in part sectarian—a school which is not a common or pub-
lic school within the meaning of the Constitution. To
recognize relator’s school as a common or public school
and to make the resulting apportionment sought by
relator would amount to an illegal diversion of public trust.
funds from the purposes of the trust. To do so is not
a duty enjoined by law upon respondent. The writ was
properly denied.

AFFIRMED.

GRANVILLE WILLIAMS, APPELLEE, V. ADA NUTTER,
APPELLANT.
FiLep FEBRUARY 5, 1932. No. 27883.

Judgment: RES JUDICATA. A prior judgment on a different cause
of action is, in a subsequent action, res judicata only as to such
matters as were in issue in the former action.
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APPEAL from the district court for Jefférson county:
FREDERICK W. MESSMORE, JUDGE. A ffirmed.

Perry, Van Pelt & Marti, for appellant.
John C. Hartigan, contra.

Heard before ROSE, Goop, DAY and PAINE, JJ., and
NISLEY, District Judge. .

Day, J.

The plaintiff brings this action to recover $1,500 which
he claims one Nutter agreed to pay him if he would con-
sent to the sale of certain Thomas county land which was
owned by the plaintiff and upon which the defendant held
a mortgage. The case was tried to a jury, which returned
a verdict for $766, upon which a judgment was entered
and from which the defendant appeals.

The amended petition alleges that the plaintiff was the
owner of certain lands situated in Thomas county, Ne-
braska, and that the defendant held a mortgage upon this
land upon which there was due approximately $4,500; that
the plaintiff consented to permit defendant to sell or trade
said land, with the understanding that the defendant was
to pay plaintiff all the proceeds from the sale of the land
over the amount of Nutter’s lien; that the defendant en-
tered into a contract to transfer the land to one Green,
for which Nutter was to receive some land in Kansas; the
plaintiff executed a deed to the land to Green, the defend-
ant informing the plaintiff that the Kansas land was taken
for a consideration of $6,000; that the defendant had
agreed to pay plaintiff the difference, or $1,500. The de-
fendant denied the allegations of the petition, and alleged
that the cause of action as pleaded in the plaintiff’s peti-
tion is res judicata, for that the issues have been deter-
mined in a case in the district court for Thomas county,
Nebraska, wherein the plaintiff herein was a defendant
and the defendant herein a plaintiff. He also alleged a
written contract, which was denied by plaintiff.

The Thomas county case was a suit to rescind the trade
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between Nutter and Green and to reinstate Nutter’s mort-
gage upon the land in that county. Williams was made a
party, but upon the final decree the court found that he
had no interest in the land and he was dismissed from
the action as having no interest therein. The only ques-
tion in that case was whether Nutter had been defrauded
by Green. The consideration upon which this action was
based was the transferring of the legal title of land owned
by Williams to Nutter, who held a mortgage upon it, in
payment of the debt secured thereby. In conformity to
this agreement Nutter released his mortgage and Williams,
at  Nutter’s request, conveyed the land to Green. The
causes of action are not identical, so that the former ac-
tion, even if prosecuted to judgment between the parties,
would not be res judicata, unless a right, question or fact
in issue in the present action was put in issue and deter-
mined in the former action. A right, question or fact dis-
tinctly put in issue and directly determined by a court of
competent jurisdiction as a basis for a judgment between
the same parties cannot be relitigated, even though the
second suit is upon a different cause of action. Chicago,
B. & Q. R. Co. v. Cass County, 72 Neb. 489; Anderson v.
Kreidler, 56 Neb. 171. No reference is made in any of
the pleadings or in the judgment to the transaction be-
tween Nutter and Williams, whereby the latter executed
the deed to Green at the request of Nutter. The contract
which is alleged as the basis of this action was not pleaded
and was not an issue in that action. The judgment of the
court in that action was that Williams had no inferest in
the litigation between Nutter and Green to rescind the ex-
change. When the second action is upon a different cause
of action, a judgment in the prior action is res judicata
only as to those matters in issue upon the determination
of which that judgment was rendered. Slater v. Skirving,
51 Neb. 108; Hamilton Nat. Bank v. American. Loan &
Trust Co., 66 Neb. 67, 82.

No right, question or fact to be determined in this case
was adjudicated in the Thomas county case. Another test:
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applicable in this case is that Williams could not have ap-
pealed from the Thomas county case because the decision
was in his favor. Can he be bound in this case adversely
by a favorable judgment in that court? The answer is
that the issues in this case were not in issue and deter-
mined in that case.

The other contention of the appellant is “that parol evi-
dence is inadmissible to vary or contradict the terms of
a written instrument.” As an abstract rule of law this
contention is correct, but there was a dispute as to whether
there was a written contract. The alleged contract was
questioned and denied by the plaintiff. The question as
to what the contract was between the parties was submit-
ted to the jury under proper instructions. Among other
things, the jury were instructed that parol evidence can-
not contradict a written agreement, but may explain that
which is ambiguous. Before the rule could be applied, it
was necessary to decide whether there was a written con-
tract. This issue of fact was resolved by the jury in
favor of the plaintiff.

We have examined the entire record and find no prej-
udicial error. The judgment of the district court is

AFFIRMED.

ArLva R. ROBINSON ET AL., APPELLANTS, V. JOHN T. BRESS-
LER ET AL., APPELLEES.

FILED FEBRUARY 5,31932. Nos. 27855, 27856.

1. Vendor and Purchaser: “MARKETABLE TITLE.” A marketable
title is a title free from reasonable doubt both as to matters
of law and fact—a title which a reasonable purchaser, well in-
formed as to the facts and their legal bearings, willing and
ready to perform his contract, would, in the exercise of that
prudence which business men ordinarily bring to bear upon
such transactions, be willing to accept and ought to accept.

2. : : EVIDENCE: OPINION OF ATTORNEY. The
good faith opinion of counsel of experience and good standing,
in reference to a title which he has examined, is a material
fact to be considered by the court in determining the market-
ability of the title.
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REescissioN. The defects in the title consid-
ered in the opinion are sufficient to render the title in contro-
versy unmarketable and, under the circumstances of the case,
to justify the defendants in refusing to accept it, and the court
in awarding a rescission of the contract of purchase.
RESCISSION: LIEN FOR PURCHASE PrRICE. Upon award
of rescission, the purchaser may be entitled to a lien upon the
property for the amount of purchase price theretofore paid.
AccoUNTING. Upon a review of the account-
ing as made in the trial court, held, that the same should be
modified, and the sum recoverable by defendants, as and for
return of the purchase price, reduced to the sum of $75,000,
with interest from the date of the decree.

APPEAL from the district court for Dixon county: MARK
J. RYAN, JUDGE. Affirmed as modified.

Kingsbury & Kingsbury and Nesbitt, Goodwin & Nesbitt,
for appellants.

" C. H. Hendrickson, J. J. McCarthy and E. J. McCarthy,
contra.

Heard before Goss, C. J., DEAN, EBERLY and PAINE, JJ.,
and BLACKLEDGE, District Judge.

BLACKLEDGE, District Judge.

On July 21, 1919, the plaintiffs as vendors made a con-
tract for the sale of 635 acres of land situated in Dixon
county, Nebraska, with A. R. Davis as purchaser. The
sale price was $160,000, and $20,000 was paid at the ex-
ecution of the contract. The contract provided that the
vendors should convey and assure to the party of the sec-
ond part in fee simple, clear of all incumbrances, by good
and sufficient warranty deed and abstract of title showing
of record good and perfect title to the land. The contract
was to be performed March 10, 1920.

Although the contract was made in the name of A. R.
Davis as purchaser, it appears that others were jointly in-
terested with him in the purchase and it was so understood
between all of the persons who claimed an interest in the
purchase. There is no dispute that the vendors recognized
defendant John T. Bressler as being one of the purchasers



VoL. 122} JANUARY TERM, 1932 463

Robinson v. Bressler.

and he principally transacted the business on behalf of
the purchasers. Whether the other persons were or were
not interested to the extent claimed by defendants at the
trial does not seem to have any material bearing in the
determination of the case. The trial court found that it
was understood and agreed by all the parties that those
interested as purchasers were A. R. Davis, John T.
Bressler, William E. Von Seggern and John T. Bressler,
Jr., each having a one-fourth interest.

At the time for performance of the contract, it devel-
oped that.the purchasers had arranged a resale of one
quarter section of the land, the northwest quarter of sec-
tion 20, township 28, range 14, to one Thomas Erwin at
the price of $50,000, and that the vendors were not then
able to give good title to any of the land. Thereupon it
was arranged that the purchasers should complete their
sale of the one quarter section to Erwin, who would ac-
cept a conveyance made directly from the plaintiffs and
a bond in the nature of an indemnity procured by John T.
Bressler, indemnifying Erwin against any defects or im-
perfections in the title; that the purchasers should make:
additional payments on the purchase price, go into pos-
session of the premises, and that the vendors should pro-
ceed to correct and perfect the title.

At this time the purchasers did make to the vendors two
additional payments of $50,000 each upon the purchase
price. The conveyance was made to Erwin and he settled
with his vendor Bressler by paying half of his purchase
price and executing for the remaining $25,000 a mortgage
maturing March 1, 1940, at 5 per cent. interest, and there-
upon entered into full possession and control of the land.
As to this part of the land the trial court found that the
defendants sold the same to Erwin receiving therefor the
sum of $50,000, and that by agreement of all the parties
a deed was executed by plaintiffs for this land directly to
Erwin, and as that is a separate and completed transaction
and apparently beneficial and agreeable to all parties con-
cerned, that part of the contract is allowed to stand and
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is not affected by the decree, except that the defendants
were required to account, in the accounting made by the
court, for the full amount of the purchase price.

There was an abstract of title made and certified as of
date January 28, 1920. It seems to have been taken and
understood then by all of the parties, as was the fact, that
the abstract did not show good title of record in the vend-
ors. There were certain defects apparent which all recog-
nized must be corrected, although it does not appear that
at that time there had been any real examination of the
title or opinion by a title examiner.

The title record showed a warranty deed covermg the
south half of section 17 by Amanda G. Lee and husband
to O. E. Clark, duly executed and acknowledged in June
1881, and recorded July 2, 1881. It also showed that the
patent covering the whole section of land, that is, the north
half of section 20, and the south half of section 17, was
issued to Elijah N. Robinson and recorded January 24,
1919, although dated October 10, 1870. It was also a fact
that in the meantime Elijah N. Robinson, patentee, had
died in January, 1909, a resident of the state of West Vir-
ginia, his will dated in 1903 had been probated in that state
in February, 1909, but no probate proceedings had ever
been had in this state as affecting these lands. The vend-
ors were claiming title and assuming to convey the same
as heirs and devisees of said Elijah N. Robinson. It
further appeared that John T. Robinson, son of Elijah N.
Robinson and one of the devisees in his will, died in Sep-
tember, 1909, intestate, a resident of the state of Indiana,
and leaving surviving him a widow and two daughters, and
that no proceedings for the probate of the estate of said
" John T. Robinson in this state as affecting said land had
been had.

There were other matters connected with the title which
were more or less discussed between the parties, but the
principal things concerned these two estates and the
Amanda G. Lee deed to O. E. Clark and, later on, the mat-
ter of inheritance taxes as against the two estates.
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While these conditions existed and after the time stip-
ulated in the contract for its performance, the vendors did
proceed in April, 1920, to institute proceedings in the coun-
ty court of Dixon county for the probate of the foreign will
of Elijah N. Robinson, which proceedings resulted in a de-
cree of that court on May 3, 1920, admitting the instru-
ment to probate‘in that court, and ordering that regular
administration be dispensed with and that the real estate
described in the petition filed herein “be and the same here-
by is assigned in accordance with the terms and conditions
of the last will and testament of the said E. N. Robinson,
deceased.” At about the same time the vendors also in-
stituted in the county court of Dixon county proceedings
for the determination of heirship in the matter of the
estate of John T. Robinson, deceased, which proceedings
resulted in a decree of that court May 10, 1920, adjudging
that Ida B. Robinson, his widow, and May R. Cross and
Clio Bond, as children, were the sole and only heirs at law
of John T. Robinson, deceased, and as such were owners
of an undivided interest in the Dixon county land. In the
meantime, in August, 1919, and in April, 1920, respectively,
the widow, Ida B. Robinson, and Clio Bond, with her hus-
band, had executed deeds conveying this land or their in-
terest in it to the plaintiffs; and it appears from the testi-
mony, although not in the abstract, that there was a con-
tract between these vendors and the remaining heir, May
R. Cross, as to which a controversy arose between the
parties and litigation was had in the courts of West Vir-
ginia, which finally terminated in the vendors procuring
a deed from May R. Cross and her husband executed and
filed of record in January, 1922,

It should also be stated that at the time of the arrange-
ment betwéen the parties when performance of the con-
tract was due, the defendant John T. Bressler, although
not having title to the property in question, the deed for
all of which except the Erwin tract being held in the pos-
session of the First National Bank of Wayne, Nebraska,
executed a mortgage to the plaintiffs for $25,000, upon the
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southeast quarter of section 17 and, a year later, paid the
interest and $5,000 of the principal sum represented by
such mortgage. The mortgage debt was made in five dif-
ferent notes of equal amount maturing annually, the first
in 1921.

Mr. C. F. Barnes, husband of a daughter of Elijah N.
Robinson, was principal spokesman and correspondent on
behalf of plaintiffs and John T. Bressler on the part of
defendants. The plaintiffs did nothing further in the way
of perfecting their title, but urged the payment of the bal-
ance due of the purchase price, which was now repre-
sented by the mortgage just referred to and a balance of
$15,000, on the original contract. The defendants made
some other payments of interest, but oceasionally insisted
that they could not handle the land because the title was
defective and they were not able to pay because of the de-
flation in land market and values. Plaintiffs insisting up-
on further payments the defendants, on or about April,
1923, submitted the abstract for examination and opinion
as to title to Fred S. Berry, an attorney at Wayne, Ne-
braska. Mr. Berry gave his written opinion as to the title
under date of April 13, 1923, and it was soon thereafter
transmitted to Mr. Barnes as representing the plaintiffs.
Nothing further was done, however, by plaintiffs in cor-
rection of the title. They insisted that it had already been
made good. The defendants made no further payments
on account of the purchase price. Negotiations, however,
in a sort of a desultory way continued between the parties
until the fall of 1926, during which time defendant Bress-
ler made one or two offers to take the property subject
to the claimed defects of title except inheritance taxes,
upon the making of a specified discount from the balance
of the purchase price, but nothing was accomplished and
in July, 1929, the plaintiffs filed a petition in the district
court for Dixon county for the purpose of foreclosing said
mortgage of $25,000, and the following November filed
their petition in said court for the purpose of foreclosing
the contract of sale and purchase and recovery of the bal--
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ance due thereon. These are the two suits that are now
here for determination.

The defendants set up in each suit the contract of pur-
chase and proceedings had under it, the defects of title
as they claim them to be, and claimed a rescission of the
contract and cancelation of the mortgage. They further
allege that the plaintiffs were nonresidents of the state
of Nebraska and own no property therein except that in-
volved in this controversy, and ask that they be allowed
a lien upon the property for a return of the purchase price
theretofore paid which should be decreed to them, and
offer to restore possession to the plaintiffs.

The trial court consolidated the two actions, heard them
together and determined them in one decree. Also during
the pendency of the proceedings, A. R. Davis having pre-
viously died, his executrix and heirs were made parties de-
fendant and Von Seggern and Bressler, Jr., appeared and
answered, so that all of the parties were before the court.

Some objection was raised by plaintiffs to the matter
of consolidation of the cases and the appearance therein
of the other defendants as parties in interest under the
contract of purchase, but as these were matters within the
discretion of the trial court, which discretion we cannot
see has in any wise been abused, and there is nothing to
show that the plaintiffs were prejudiced thereby, we do
not think they merit further attention.

The trial court found generally for defendants and that
the equities were with them, and that plaintiffs had not
acted with such diligence, fairness and regard of the rights
of others as is generally required by courts of equity, did
not perform their contract, and that defendants were en-
titled to a rescission thereof. The court further found as
is hereinbefore stated as to the separability of that part
of the contract and transaction which had led to the con-
veyance to Thomas Erwin, and that the plaintiffs did not
have a marketable title to the land and induced the de-
fendants to make the payments and execute the mortgage
involved herein upon the understanding that the plaintiffs
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would diligently proceed to perfect their title; that de-
fendants have been in possession of the real estate under
that condition and have collected the rents and profits
therefrom. The court then proceeds to make an account-
ing of the amounts paid by defendants on account of the
purchase price and of the amounts involved in the Erwin
transaction and amount unpaid of the purchase price and
of rents and profits received by the defendants and finds
that there is a balance due of $117,199, which should be
returned to the defendants, the contract and mortgage
canceled, and making said balance a lien upon the land,
except the Erwin quarter, in favor of the defendants. The
court also made suitable provisions for the distribution
of the proceeds as between the parties defendant and in
reference to settlements with tenants in possession con-
cerning certain improvements on the property, and gen-
erally a quite comprehensive decree for the disposition of
all interests and distribution thereof.

The plaintiffs make some further objection to the decree
in that it provided that the amount adjudged to be re-
turned on account of the purchase price was made a lien
upon the property. As a basis for this it appears that
the plaintiffs were nonresidents of this state and had no
other property within the state. Under the circumstances
of the case, we hold that in case of rescission such a pro-
vision in the decree is entirely proper. 27 R. C. L. 627,
sec. 383; Elterman v. Hyman, 192 N. Y. 113, 127 Am. St.
Rep. 862; Everett v. Mansfield, 148 Fed. 374, 8 Am. & Eng.
Ann. Cas. 956.

The real question upon which the case turns is the suffi-
ciency of plaintiffs’ title; and the questions remaining in
plaintiffs’ showing in that regard are as to the effect, if
any, that should be given to the deed by Amanda G. Lee
to O. E. Clark, the insufficiency, if any, in the matter of
- the probate proceedings concerning the estate of Elijah N
Robinson, and the matter of the inheritance taxes.

Of course, there are other features discussed in the
briefs, and in connection with the title, none of which per-
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haps in themselves would be sufficient justification for re-
fusal of the title, but which in the aggregate should go
into the scale in determining the question of plaintiffs’ dil-
igence, fairness and regard for the rights of others to en-
title them to the relief asked, which in this case would
approximate specific performance of the contract, and
should be adjudged on that basis.

As illustrative of the preceeding statement, long after
these cases had been commenced, and on the eve of trial,
the plaintiffs did undertake some further compliance with
defendants’ objections to title by procuring and recording
in the county records an affidavit of Alva R. Robinson cov-
ering certain historical features of the proceedings, but
the particular part, if any, thereof being the statement
which undertakes to show the death of the wife of Elijah
N. Robinson. Also the affidavit of Alice B. Barnes which
discusses the relationship of the parties and makes an
identification as to names. Also another affidavit of Alva
R. Robinson which undertakes to show possession on the
part of himself and his coplaintiffs and of Elijah N. Rob-
inson their ancestor and that neither Amanda G. Lee nor
0. E. Clark had or claimed possession of the premises.
There is also attached to the abstract, but not shown as
one of the entries thereon nor shown to have been filed
or recorded, a certificate of Abe Montgomery, clerk of the
county court of Brooke county, West Virginia, purporting
to delineate the proceedings had in that court and the reg-
ularity thereof in the matter of the estate of Elijah N.
Robinson. The plaintiffs urge that they should have the
benefit of these things upon the doctrine that they were
apparent before the trial and decree and that it is suffi-
cient if they tender a good title at any time up to the time
of trial, relying upon the authority of the case of Seaver v.
Hall, 50 Neb. 878. There doubtless are circumstances, as
there were in the case of Seaver v. Hall, supra, where it
is equitable to allow a vendor the benefit of such showing ;
but the plaintiffs have insisted at least since 1926, and
did insist as late as the filing of their reply in these cases,
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that the title they had tendered was good and sufficient.
They further urged at the trial that the defendants had
no right of rescission because of having entered into pos-
session of the land and had waived the same thereby as
well as by execution of the mortgage which is involved
in this suit.

All these matters were for the equitable consideration
of the court along with other features in the case.

Upon the part of the defendants it was contended in
reference to the proceedings for the probate of the will
of Elijah N. Robinson, and an inspection of the record
shows the contention well founded, that the proceedings
did not, either such as were had in the state of West Vir-
ginia or those in this state, show, nor did either court de-
termine, any question as to the wife or widow of Elijah
N. Robinson, deceased, or whether she survived him. The
record of the West Virginia court shows that certain per-
sons who are named as parties in interest appeared and
subjected themselves to the jurisdiction of the court, but
it makes no attempt to determine whether those were all
the parties interested and makes no mention or determina-
tion as to any surviving widow. In the probate proceed-
ings in Nebraska upon the foreign will, there is an allega-
tion in the petition that he left no widow surviving; but
the court makes no finding in that regard, and its decree
is that the real estate is assigned according to the terms
and provisions of the will, which will upon its face gives
to the widow an interest in the premises.

Another question raised is as to the deed by Amanda
G. Lee. It is contended by the plaintiffs that this deed is
simply a stray, or the deed of an interloper, not otherwise
connected with the chain of title, and that therefore it
amounts to nothing and should be given no consideration.
This proposition should be considered as it existed in ref-
erence to this particular title. There are instances, of
course, where, there being a chain of title, some stray
deed which appears on record and having no connection
with the title is deserving of but little consideration; but
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at the time of this purchase, the contract for which was
made in July, 1919, this deed was the only instrument
which had been on record purporting to affect the title,
except the patent. The patent itself had been recorded
less than six months before this contract of purchase was
entered into. The patentee had been dead for ten years
when it was recorded and it had not been recorded dur-
ing his lifetime although dated in 1870. The deed by
Amanda G. Lee to O. E. Clark was regularly executed,
acknowledged and entitled to be recorded, and stood for
nearly 40 years as the only muniment of title appearing
on the records for that tract of land which covered half
the acreage involved in the contract of purchase. In this
situation and with the plaintiffs residing in a distant state
and claiming, not by any conveyance, but under the law
of wills, and with nothing on record in their behalf un-
til after this contract was by its terms to be performed,
it is not unreasonable that the purchaser should require
some special assurance in reference to his title.

There are cases which hold that the deed of a stranger
does not constitute a cloud upon the title. This matter
of cloud on title has been before the courts so much and
in so many different ways that it has bec¢ome a term with
which to conjure. Largely because courts of equity had
so circumscribed its meaning and application, this state
and many states have enacted laws for the quieting of
titles which cover instances where the instrument would
not be recognized under the earlier equity practice as a
cloud upon the title.

Because of the general adoption of registration laws,
whereby the records became so universally and entirely re-
lied upon to show the character of the title, and the un-
deniable fact that often instruments of record not recog-
nizable as clouds under the existing equity practice did
nevertheless actually adversely affect the title and impair
its value, severe criticism of the earlier doctrine was of-
fered by an eminent authority in this language:

“While this doctrine may be settled by the weight of
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authority, I must express the opinion that it often operates
to produce a denial of justice. It leads to the strange
scene, almost daily in the courts, of defendants urging that
the instruments under which they claim are void, and
therefore that they ought to be permitted to stand unmo-
lested, and of judges deciding that the court cannot inter-
fere, because the deed or other instrument is void, while
from a business point of view every intelligent person
knows that the instrument is a serious injury to the plain-
tiff’s title, greatly depreciating its market value, and the
judge himself who repeats the rule would neither buy the
property while thus affected nor loan a dollar upon its
security. This doctrine is, in truth, based upon mere
verbal logic, rather than upon considerations of justice and
expediency.” 4 Pomeroy, Equity Jurisprudence (4th ed.)
sec. 1399,

It has followed that legislative enactments have broad-
ened the powers and duties of the courts in reference to
such matters, and the courts themselves have come to a
fuller recognition of the requirements of modern business
pertaining to record titles. Holland v. Challen, 110 U. S.
15; McGuinness v. Hargiss, 56 Wash. 162; Kinsman v.
Spokane, 20 Wash. 118, 72 Am. St. Rep. 24; Broderick v.
Cary, 98 Wis. 419; Palmer v. Yorks, 77 Minn. 20; Moores
v. Clackamas County, 40 Or. 536.

By statutory provision (Comp. St. 1929, sec. 76-215) the
deed under consideration was entitled to be recorded, and
it, or the record thereof, was receivable in evidence with-
out further proof, and it is declared (Comp. St. 1929, sec.
76-237) that no conveyance of lands is void for the reason
that at the time of its execution such lands are in the
possession of another claiming adversely.

The attorney who examined the title was also a witness
in the case. He is and has been for years a member of the
bar of this state, recognized both locally and generally
throughout the state as a lawyer of experience and of high
standing, integrity and ability. We do not mean to hold
that the opinion of counsel is controlling in a case of this
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kind for the purpose of determining whether the title is
good or bad, but we recognize that it is the usual practice
for persons dealing in property of this nature to apply to
attorneys having some knowledge and experience in that
line and to rely upon the advice given them. The court
should and does consider the good faith opinion of counsel
as a material fact in such matters. Such opinion that a
title is unmarketable may or may not in itself be sufficient
to create a doubt which would justify a refusal to accept
the title. The importance and value of an opinion in a
particular case must depend upon the counsel and the cir-
cumstances under which he is acting. Howe v. Coates,
97 Minn. 385, 114 Am. St. Rep. 723; Cummings v. Dolan,
52 Wash. 496, 132 Am. St. Rep. 986, and note 1043 ; Walker
v. Gillman, 127 Mich. 269.

A marketable title means a title free from reasonable
doubt both as to matters of law and fact—a title which a
reasonable purchaser, well informed as to the facts and
their legal bearings, willing and ready to perform his con-
tract, would, in the exercise of that prudence which busi-
ness men ordinarily bring to bear upon such transactions,
be willing to accept and ought to accept. Todd v. Union
Dime Savings Institution, 128 N. Y. 636; Howe v. Coates,
97 Minn. 385, 114 Am. St. Rep. 723.

There is also for consideration the matter of the inher-
itance tax which might perhaps have been compensated
for or obviated by an abatement from the purchase price,
and yet there is no reason why the purchaser should be
put to the necessity of himself having a determination
made by the proper tribunal to find and assess the proper
amount of inheritande tax. As to the matter of the estate
of Elijah N. Robinson, it appears that during the course
of the trial of this case one of the abstracts was removed
from among the exhibits and an entry made thereon show-
ing the payment in November, 1921, of an inheritance tax
in the matter of that estate; but there is no showing any-
where in reference to an inheritance tax in the estate of
John T. Robinson, deceased. We cannot say that the con-
clusion of the counsel in this case was wrong.
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We hold that the claimed defects in the title asserted by
the defendants and hereinbefore discussed are sufficient to
render the title unmarketable, and that they, remaining
uncorrected for several years and until after the commence-
ment of these suits to enforce completion of the purchase,
warranted the refusal by the defendants and the allowance
by the court of the rescission of the contract.

There remains for further consideration the matter of
the accounting by the court and the provisions resting
thereon. This we have carefully considered, and while the
theory upon which the court made the accounting is rec-
ognized and is applicable in some cases, yet the practical
working out of it in this case does not seem to do justice
between the parties. The court took for computation the
various payments that had been made on the purchase
and computed interest thereon at 7 per cent. per annum
up until the time of trial, charging the plaintiffs with the
total amount. It then determined from the evidence the
amount of rents and profits received by the defendants
during the same period, computing interest in the same
way thereon, and upon the $50,000 realized from the Er-
win sale, and charged the defendants with that amount,
striking a balance therefrom the result of which is $117,-
199, for which decree was entered. When it is considered
that the parties themselves had by their contract fixed the
value of the property at $160,000, and that the Erwin
quarter had been eliminated by the acts of both parties,
it does not seem right that the plaintiffs should by any
computation become chargeable for so much of an excess
in favor of the defendants who during the time retained
possession and received the rents and profits from the
whole property. The parties were upon an equal basis as
far as dealing with the property was concerned, and while
they did not proceed with such diligence as to entitle them
to the full measure of relief that the law sometimes pro-
vides, it does not seem that the defendants should be al-
lowed to receive the whole use of the property, plus a
considerable amount for the use of the purchase price. The
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aggregate amount of interest included in such accounting
and charged against plaintiffs is something in excess of
$95,000, and the aggregate amount of interest included in
the accounting and charged against the defendants is some-
thing in excess of $41,000. We think that the accounting
may be made upon a much simpler basis and more nearly
approximating justice. There appears to be no occasion for
the computation of interest at all up to the time of trial
By their voluntary acts the defendants had possession of
the property and plaintiffs had possession of $125,000 of
the purchase price which had been paid to them. Plain-
tiffs are not entitled to have interest upon the unpaid bal-
ance of the contract price because they had not perfected
their title and tendered it so as to entitle them to recover
the balance of the purchase price; but, as against the use of
the property by the defendants, the plaintiffs are justly
entitled to the use of so much of the money as had been
paid to them. Both were also entitled to the permanent
elimination of the $50,000 on account of the Erwin land.
This would leave, not making any allowance to Bressler on
account of the $2,000 commission, a balance of $75,000,
to the return of which defendants are equitably entitled,
and which they should receive with interest thereon from
the date of the decree of the trial court as and for a re-
turn of the purchase price.

The judgment and decree of the trial court will there-
fore be and hereby is modified in this particular by re-
ducing the amount of $117,199, therein provided to the
sum of $75,000, and eliminating the accounting as ‘made
in said decree, but otherwise approving and affirming the
decree of the trial court in all its provisions.

AFFIRMED AS MODIFIED.

CHRIS J. KIENKE, APPELLANT, v. WiLLIAM N. HUDSON
ET AL., APPELLEES.

FiLep FEBRUARY 5, 1932. No. 27743.

1. Statutory Provision. “Every director of a commercial state
bank, other than cooperative banks, having a capital of $50,000
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or less, must be the owner of at least 4 per cent. of its capital
stock in his own name and right. Comp. St. 1929, sec. 8-121,”
Kienke v. Kirsch, 121 Neb. 688.

2. Banks and Banking: OWNERSHIP OF STOCK: ESTOPPEL. “One
who knowingly permits a certificate for shares of the capital
stock of a commercial bank to stand in his name, for the fraud-
ulent purpose of making it appear that he is thereby qualified,
under the law, to become a director of such bank, and by vir-
tue of such apparent ownership does become and act as such
director, in violation of law, will not be heard to say that he
was not the owner of said shares of stock in his own right,
during the period he so served as such director.” Kienke v.
Kirsch, 121 Neb. 688. '

APPEAL from the district court for Keya Paha county:
ROBERT R. DICKSON, JUDGE. Reversed.

J._ J. Harrington and Ross Amspoker, for appellant.
Sterling F. Mutz, contra.

Heard before ROSE, DEAN, Goop, EBERLY, DAY and
PAINE, JJ., and HorTH, District Judge.

HortH, District Judge.

This is a companion case of Kienke v. Kirsch, 121 Neb.
688. It involves similar controlling facts and is determined
by the opinion in the foregoing case, and for the reasons
therein stated the judgment is reversed and the cause is
remanded for further proceedings.

REVERSED.

HORACE CARY ET AL., APPELLANTS, V. A. H. REITER ET AL.,
' APPELLEES.

FiLEp FEBRUARY 5, 1932. No. 27890.

1. Appeal: CoNFLICT OF EVIDENCE. While, under the statute,

this court is required to try an action in equity de mowo, yet,

- 'when the evidence on material issues so conflicts that it can-

not be reconciled, it will consider the fact that the trial court

observed the witnesses and their manner of testifying and must

have accepted one version of the facts rather than the opposite.

2. Held, that the evidence in this case justifies the findings of the
" trial court.
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APPEAL from the district court for Buffalo county:
BrRUNO O. HOSTETLER, JUDGE. A ffirmed.

George A. Munro, for appellants.
Nye & Nye, contra.

Heard before ROSE, Goop and Day, JJ., and MESSMORE
and NISLEY, District Judges.

MESSMORE, District Judge.

This is an action in the nature of a creditors’ bill brought
by appellants, who were plaintiffs below, to set aside cer-
tain conveyances executed by appellee herein, A. H. Reiter,
to appellees Ida E. Reiter, Sophie Legband and Herman G.
Reiter.

Appellants’ petition alleges that they are trustees for the
depositors and unsecured creditors of the former American
State Bank of Kearney, appellant A. C. Wittera also being
trustee for the depositors’ committee for said bank; that
on the 13th day of September, 1930, a judgment was ren-
dered in the district court for Buffalo county in favor of
appellants and against appellee A. H. Reiter in the sum
of $3,771 and costs; that an execution had been issued
on said judgment and returned by the sheriff of said county
wholly unsatisfied.

Appellants further allege that appellee A. H. Reiter con-
veyed certain real property and chattels to Ida E. Reiter,
Sophie Legband and Herman G. Reiter with intent to
hinder, delay and defraud appellants; that there were pre-
tended but no actual considerations for said conveyances;
that appellees Ida E. Reiter, Sophie Legband and Herman
G. Reiter knew of the indebtedness of appellee A. H. Reiter
to appellants; that said conveyances were made March 4,
1930, March 6, 1930, and March 15, 1930, while the action
of appellants against appellee A. H. Reiter was pending in
said district court and prior to the entry of judgment there-
in, and that appellants obtained a judgment against ap-
pellee A. H. Reiter in said action.

Appellee Ida E. Reiter in her separate answer specifically
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alleges that the northwest quarter of section 8, township
10 north, range 18 west, in Buffalo county, was occupied
by herself and husband, A. H. Reiter, as their home where
they had resided for several years, and she claimed a home-
stead exemption therein of $2,000 over and above a prior
mortgage lien of $4,000 thereon.

Appellee Herman G. Reiter specifically alleges in his
separate answer that appellee A. H. Reiter was indebted
to him for a loan of money in the sum of $1,000 and that
the same was past due and unpaid.

Appellee Sophie Legband specifically alleges in her sepa-
rate answer that appellees A. H. Reiter and Ida E. Reiter
were indebted to her for loans made to them and that the
same were past due and unpaid.

All appellees in their separate answers specifically deny
any intent to hinder and delay appellants, or any creditor,
and allege that said conveyances were made in good faith
and for the purpose of securing past-due indebtedness ow-
ing the respective parties by the said A. H. Reiter.

Appellants by way of a reply filed general denials to all
answers.

By stipulation of the parties on the evidence it was
agreed that appellants obtained a judgment against A. H.
Reiter on September 30, 1930, for $3,771 and costs; that
execution was issued on said judgment and returned wholly
unsatisfied for want of property on which to levy.

It was further stipulated that on March 4, 1930, A. H.
Reiter had title to the east half of section 14, township 9
north, range 18 west of the sixth P. M., in Buffalo county,
and had had title to the southeast quarter of said land
since 1915 and title to the northeast quarter thereof since
1919; that on March 4, 1930, said land Wwas incumbered
with a mortgage of $6,000 in favor of the Union Central
Life Insurance Company, said mortgage covering the whole
half section; that on said date A. H. Reiter and Ida E.
Reiter, his wife, executed a mortgage on said land to Sophie
Legband, the consideration named therein being $1,150,
and being made subject to the prior mortgage of $6,000;
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that on March 6, 1930, A. H. Reiter conveyed by warranty
deed said land to his wife, Ida E. Reiter, which deed was
recorded in the office of the register of deeds of said county,
the consideration named in said deed being $3,000; that
on the 15th day of March, 1930, A. H. Reiter held title to
the northeast quarter of section 8, township 10 north, range
18 west of the sixth P. M., in said county, on which there
was a mortgage of $4,000; that the said A. H. Reiter had
held title to said land since June, 1919; that on March 15,
1930, the said A. H. Reiter conveyed said land by warranty
deed to the said Ida E. Reiter, the consideration named
therein being $1,000; that on March 4, 1930, appellees A. H.
Reiter and Ida E. Reiter executed a bill of sale for certain
chattel property to Herman G. Reiter, the consideration
named therefor being $1,000; that said bill of sale was
filed and recorded in the office of the county clerk of said
county on March 5, 1930; that the said Herman G. Reiter
is the father of the said A. H. Reiter; that the mortgage
executed by appellees A. H. Reiter and Ida E. Reiter on
the east half of section 14, township 9 north, range 18
west of the sixth P. M., in said county, was recorded in the
office of the register of deeds March 6, 1930, being the
$1,150 mortgage given by them to Sophie Legband ; that
the deed to the northeast quarter of section 8, township
10 north, range 18 west, in said county, was recorded in
said office on the 15th day of March, 1930; that the deed
to the east half of section 14, township 9 north, range 18
west, in said county, was recorded in said office on the 6th
day of March, 1930; that appellee Sophie Legband is the
mother of the said Ida E. Reiter and resides in Dodge
county, Nebraska; that the indebtedness upon which said
judgment was entered was evidenced by two promissory
notes executed by appellee A. H. Reiter to the said Ameri-
can State Bank prior to the time of the filing of said peti-
tion; that said petition was filed in the district court for
Buffalo county February 15, 1930, and that summons in
said action was served on the said A. H. Reiter February
18, 1930 ; that the indebtedness on which the judgment was
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based was incurred by Reiter on two different dates, the
first being the 6th of March, 1929; that both notes were
renewals of prior indebtedness and for new money received,
and dated March 6, 1929, and June 4, 1929.

The material evidence, in addition to that contained in
the stipulation which has been quite fully set out, discloses
that in the spring of 1929 Herman G. Reiter loaned $1,000
to his son, A. H. Reiter. The check for $1,000 and the
note he took from his son as evidence of this indebtedness
were received in evidence. On March 4, 1930, this note
was paid by a bill of sale covering certain chattels as set
forth in the stipulation. Herman G. Reiter testified that
he sold 10 head of the calves covered by this bill of sale
for $292.95, net, and with the proceeds paid certain interest
for the benefit of his son and other expenses, such as $25
attorney’s fee to Fred Nye, and kept $20.15 of this money
for himself. The remainder of the cattle and implements
included in the bill of sale stayed in the possession of A. H.
Reiter and he used the same and received the income there-
from with the permission of his father.

Ida E. Reiter testified that she and appellee A. H. Reiter
were husband and wife and had been married for 15 years
and lived on the northeast quarter of section 8, aforesaid,
for the past 4 years; that said quarter was mortgaged for
$4,000, and that she had inherited $5,291.28 from her
father’s estate when she was 18 years old and before she
was married. She testified further that a $900 check
made under date of March 22, 1915, was given by her to
her husband; that he used some of it to pay on the land
(it developed later on in the evidence that this money was
used to buy stock and implements) ; further, that an $800
check which she gave to Cochran and Miller (exhibit 5)
was used to pay on the southeast quarter of the land in
question, and also that a $700 check, dated February 1,
1916, was used as a payment on the half section of land
described in the stipulation; that on June 24, 1919, she
gave a check to Colbert and Reynolds for $1,000 (exhibit
7) ; that this amount was applied on the purchase price of
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the half section aforesaid. There was some dispute in the
record as to whether or not this $1,000 was paid out of
the account of Ida E. Reiter, and also a check for $800,
known as exhibit 8. She testified that this money was
taken from a bank in Snyder, Nebraska, and that she gave
her husband a check in the first instance, he in turn tak-
ing it to the City National Bank in Kearney, she having
indorsed it, this creating an account in his name, and that
subsequently a check was made by her which he signed ;
that-she placed her name below his signature on the check,
and that certain other notations were made on the checks
later to show what they paid; that the money evidenced
by all of said checks came from her separate estate. The
trial court accepted this explanation.

She testified further to conveyances made to her by her
husband and the dates thereof, as stated in the stipulation.
In referring to the deed to the half section given her by
her husband in the spring of 1930, to the question, “Why
was that made?”’ she replied, “I never had anything to
show for what money I paid on it and I thought I ought
to have something to show for it.” To the question, “What
consideration was named in that deed ?” she replied, “Why,
he allowed $3,000 paid on the land, but I actually paid
more than that, but he called it $3,000.” Concerning the
deed she received from her husband for the home quarter,
to the question, “Why was that made?” she replied, “Be-
cause I paid some money on it.” Concerning exhibit 8,
a check for $800, dated June 18, 1919, signed by A. H.
Reiter, and under it the name of Ida E. Reiter, with a
notation thereon, “Miller place,” the witness testified that
it was a payment to A. Nelson, an agent, and applied on
the home quarter. Witness’ passbook was received in evi-
dence, showing deposits of $4,152.78 between March 29,
1915, and July 6, 1916.

The witness further testified that she knew her husband
owed large sums of money to the bank; that she and her
husband talked to one A. C. Wittera, trustee for the de-
positors’ committee for the American State Bank of Kear-



482 NEBRASKA REPORTS [VoL. 122 °
Cary v. Reiter.

ney, a few days before the conveyances were executed, and
that she did not mention to Wittera at that time that her
husband owed her anything, nor that the instruments of
conveyance from her husband to her had been signed. She
further testified to the loan of Sophie Legband to herself .
and husband in the sum of $1,150 and to the mortgage
given to the said Sophie Legband for $1,150, subject to
the $6,000 mortgage, on the east half of section 14, town-
ship 9 north, range 18 west, in Elm Creek township, and
also to three smaller notes of $200, $300, and $600, re-
spectively, payable to the said Sophie Legband and given
by them, which notes were taken up March 30, 1930, and
the note of $1,150 given in lieu thereof and secured by
the mortgage above referred to.

A. H. Reiter testified to the bill of sale given to his
father; that it was a valid indebtedness; and also to a
written statement given the bank; that the items therein
were put down by the banker; that he had no apparent
knowledge of the statement but had signed it; denied that
he made statements as to the value of the property, but
answered questions as to the number and amount of cat-
tle, hogs and corn, but not as to their values; that he was
not asked whether he owed any money.

A. C. Wittera testified in rebuttal for appellants to the
property statement given by the said A. H. Reiter, which
was received in evidence, and to the values of the lands in
question, they being from $25 to $35 an acre; that Mrs.
Reiter had said nothing to him about A. H. Reiter owing
her money, nor had A. H. Reiter said anything to him
about his owing his wife money, or that Mr. and Mrs.
Reiter were indebted to Mrs. Legband at the time.

A. H. Reiter called in rebuttal for appellees denied that
he made the statement that the 820 acres of land in ques-
tion were valued at $17,000 or that the 160 acres were
worth $9,000, as portrayed by the statement to the bank,
or that the implements were worth $500; that he was
never asked about any indebtedness by the person taking
his statement.
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Witnesses for appellees, in fixing the value of the real
estate, placed the value of the half section at $25 an acre
and $30 to $35 an acre for the 160 acres of land.

The trial court found generally and specially in favor
of each and all of the appellees.

From the statement of facts contained in the stipulation,
the evidence of the witnesses and the findings of the trial
court on the facts this appeal in equity comes to this court
for a trial de novo, as provided by section 20-1925, Comp.
St. 1929.

This court has held that, when the evidence on material
issues so conflicts that it cannot be reconciled, this court
will consider the fact that the trial court observed the wit-
nesses, their manner of testifying, and must have accepted
one version of the facts rather than the opposite. Shafer
v. Beatrice State Bank, 99 Neb. 317 ; In re Estate of Waller,
116 Neb. 352.

Reversible error has not been pointed out, and it follows
that the decree of the trial court must be, and is hereby,

AFFIRMED.

NEBRASKA STATE BANK OF NORFOLK, APPELLANT, V. SCHOOL
DisTRICT OF CITY OF PIERCE, APPELLEE.

FiLep FEBRUARY 5, 1932, No. 28026.

1. Assignments. Ordinarily, an assignee of a chose in action takes
the same right as was possessed by, and subject to the same
defenses and equities which could be enforeed against, his as-
signor.

2. Banks and Banking: NoOTICE. Knowledge of the president and
managing officer of a bank will be imputed to such bank, where
such officer is acting for and in the interest of his bank.

3. DEeposiT oF SCHOOL FuNDS: TRUSTS. A bank receiv-
ing a deposit of funds of a school district, in the hands of its
treasurer, who is also president and managing officer of such
bank, holds such funds as trustee for the district.

4 : RIGHT oF SET-OFF. Where a bank, acting

through its president and managing officer, who is at the same
time treasurer of a school district, purchases warrants of the
district drawn on such treasurer, which are irregular on their
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face so that they are not entitled to registration by the treas-
urer, the bank in such case holds the claim represented by such
warrant subject to the rights of the district to offset any
claim it has against the bank.

APPEAL from the district court. for Pierce county:
DE WirT C. CHASE, JUDGE. A ffirmed.

Shurtleff & Spillman, for appellant.
Douglas Cones and M. H. Leamy, contra.

Heard before Goss, C. J., DEAN, EBERLY and PAINE, JJ.,
and WRIGHT, District Judge.

WRIGHT, District Judge.

This action was brought by Nebraska State Bank of
Norfolk, Nebraska, as plaintiff, against School District of
the City of Pierce, Nebraska, defendant. During the
course of the litigation, the bank became insolvent, and
thereupon Clarence G. Bliss, as receiver of plaintiff bank,
was substituted as plaintiff. The parties will be desig-
nated, as in the district court, plaintiff and defendant, re-
spectively.

Plaintiff seeks to recover as assignee of 44 warrants
drawn on the defendant’s treasurer, each regular on its
face except that, while it was signed by the secretary, it
was not signed by the president or vice-president of de-
fendant’s board, as the statute requires. It is agreed by
the parties that each was issued for the payment of a
valid claim against the defendant which had been ex-
amined, approved and allowed by its board.

For five years immediately prior to March, 1928, Frank
Pilger was the treasurer of defendant school district and
also president and managing officer of the Pierce State
Bank of Pierce, Nebraska, in which bank he deposited de-
fendant’s funds in his hands as treasurer.

It is clear that, under a custom of several years stand-
ing, the defendant’s board had adopted a plan of issuing
warrants for local claims signed only by its secretary, and
that Pilger as treasurer had accepted these as sufficient.
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The secretary testified: “The board authorized the secre-
tary that when the wages of the teachers or the janitors
and firemen at the end of the month came due that the
secretary issue a warrant for their pay.” These warrants
were generally accepted and treated by the holders and
banks in the city of Pierce as sufficient to insure payment
by the treasurer. Of the warrants involved in this action,
about two-thirds were first presented to one of the two
banks in the city of Pierce, other than Pilger’s bank, where
they were treated and cleared as checks drawn on Pilger’s
bank. The remainder were presented directly to his bank
and all were accepted and paid for from its funds. There-
upon Pilger placed upon the warrant his certificate as
treasurer that the same had been presented to him for
payment.” No charge on the bank books was made against
Pilger’s account as treasurer, although there was then suffi-
cient funds in the account to meet the payment. Pilger’s
bank then in each instance treated the warrant as a valid
warrant belonging to it and sold the same to the plaintiff
bank for face value, transferring it by indorsement and
delivery in the same manner as was its custom in handling
ordinary commercial paper. By this course of procedure,
Pilger’s bank retained the funds of defendant deposited
with it, nor were the funds of the bank depleted for any
considerable time, for it is agreed that the warrants were
sold and Pilger’s bank received credit therefor within 24
hours from the time the same were registered by Pilger
as treasurer. In each instance, when the warrant involved
was presented to the treasurer and by him registered, he
had in his hands and under his control and had on deposit
on open account in his bank funds of the defendant more
than sufficient to pay the same; and the reserve of the
bank on these occasions was sufficient to have paid the
treasurer the sum on his check on demand. The treas-
urer, however, instead of paying the warrant from funds
in his hands, undertook to purchase it for his bank.

The warrants of claims in suit were purchased by plain-
tiff bank in several lots between December 3, 1927, and
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February 18, 1928, in the aggregate face value of $7,041.19.
On March 5, 1928, the Pierce State Bank became insolvent
and closed its doors. There was then on deposit in that
bank on open account to the credit of Pilger, as treasurer
of the defendant, the sum of $5,751.65, funds belonging to.
defendant and subject to the order of Pilger as its treas-
urer. Pilger resigned as treasurer on March 19, 1928.
He refused and has failed to turn over to his successor any
of the files or records of his office, or any money in his
hands or under his control as treasurer; and no part of
defendant’s funds deposited in his bank when it closed
have ben paid.

It was stipulated on the trial that, for more than three
.years prior to the time plaintiff purchased the warrants
in question, the defendant had failed and neglected to
audit the accounts of its treasurer or to require him to
make a formal monthly statement in writing of the funds
of the district or to exhibit or return the canceled, paid
or receipted warrants or vouchers from the payees.

Under appropriate pleadings, the district court found
that, at the time of the closing of the Pierce State Bank,
the district had on deposit in that bank the sum of $5,-
751.65; that the aggregate amount of plaintiff’s claims
against the district was $7,041.19, which was based on
school district warrants issued by the defendant district
not countersigned by the school district president, and that
therefore such warrants were void, and were not eligible
to registration by the district treasurer; that the plaintift
was the assignee and owner of the original claims which
formed the basis of each of these warrants; that the de-
fendant district was entitled to an equitable offset against
the total amount of said warrants in the sum of $5,751.65,
the amount of the deposit in the Pierce State Bank at the
time if closed, which was allowed, and thereupon judgment
was entered for the difference between the amount of the
claims and such offset, $1,289.54, from which the plaintiff
has appealed.

It is conceded that the plaintiff purchased the warrants



VoL. 122] JANUARY/ TERM, 1932 487
Nebraska State Bank v. School District.

without actual knowledge of the facts other than was dis-
closed by the instruments themselves, and it also seems
fairly certain that the school board had no knowledge of
the practice of registering and selling the same, but be-
lieved that they were being paid from the district’s funds
in the hands of the treasurer. The treasurer, however,
had other plans. He was not only the trusted officer of
the defendant, but also the president and managing officer
of a bank which was interested in holding possession of
defendant’s funds. It needs no argument to demonstrate
the interest his bank had in retaining these funds, nor
can there be any serious doubt that throughout the whole
course of his transactions he was acting in the interests
of his bank and with little regard for those of the defend-
ant. There is good authority for the proposition that “no
man can serve two masters” and Pilger proved no excep-
tion to the rule.

There is'little, if any, dispute as to the facts. The ques-
tions presented are: Did the plaintiff take as assignee sub-
ject to defenses the defendant might have against the
Pierce State Bank? and, if so, did defendant then have the
right to an equitable offset against the plaintiff for the
amount of its deposit in that bank at the time it closed ?

Plaintiff contends. that, the warrants being irregular on
their face, the treasurer could not legally pay the same;
that it is in the position of assignee of the several claims,
subject in its hands only to the equities in force between
the original parties at the time it took the assignment, and
not to equities accruing thereafter; that, being a remote
assignee, it is not affected by equities between the maker
and an intermediate indorsee where there could have been
no defense to the action against the original payee, and
inquires: ‘“Does a nonnegotiable chose in action in Ne-
braska gather defenses as it rolls along, and must the next
holder investigate the transaction between the payor and
every intermediate indorsee?” Whatever the rule may be
in other jurisdictions, we think this court has already de-
termined that as a general rule it does. In H enefin v. Live



488 NEBRASKA REPORTS [VoL. 122
Nebraska State Bank v. School District.

Stock Nat. Bank, 116 Neb. 331, where the question of
right of an assignee of a chose in action was involved, the
court expressly held: “Ordinarily, an assignee of a chose
in action acquires no greater right than was possessed by
his assignor, but simply stands in the shoes of the latter.”
We see no reason for declaring a different rule, and under
the facts and circumstances here presented have no hes-
itancy in holding that the plaintiff, by its several assign-
ments, took no greater right than that possessed by the
Pierce State Bank and simply stands in its shoes. Where
no rule of expediency or necessity controls, such as prompts
some of the arbitrary rules pertaining to negotiable in-
struments, an assignee takes no greater or better right than
his assignor. The supreme court of Illinois announces the
same rule in Commercial Nat. Bank v. Burch, 141 Ill. 519,
and in the course of the opinion say: “Each successive
assignee of a chose in action takes it subject to the equities
existing between the original assignor and his immediate
assignee.” .

This, then, brings us to a consideration of the rights of
the Pierce State Bank under which plaintiff claims. If,
under the circumstances, the defendant could have asserted
an offset against that bank, then it follows that plaintiff
is subjected to the same right.

While it is a well-recognized rule that knowledge of an
officer of a bank acquired while acting beyond the scope
of his authority will not be imputed to the bank, we feel
that under the circumstances in this case the knowledge
of the treasurer, Pilger, who was president and managing
officer of the bank, should be imputed to it. Brownell v.
Ruwe, 117 Neb. 407; State v. American State Bank, 108
Neb. 92; Emerado Farmers Elevator Co. v. Farmers Bank,
20 N. Dak. 270. The entire management and control of
the bank transactions, so far as the matters involved in
this litigation go, were in his hands. While occupying the
position of:treasurer of defendant district, he placed in the
hands of the bank the funds belonging to the district.

The bank, by receiving the deposit with knowledge that
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it belonged to the defendant, held it as trustee for the
school district. State v. Midland State Bank, 52 Neb. 1.
All of Pilger’s acts in the premises were in the interest of
the bank in taking and keeping possession of the fund and
in utter disregard of defendant’s rights.

It is established beyond question that the defendant, in
the issuance of the warrants in question, intended that the
same should be paid from the funds held by the treasurer
and, in fact, believed that this had been done. This had
been the common practice between it and its treasurer.
Warrants of this kind had been by him recognized as
valid and charged against this fund and the board had been
by deceit led to believe that all those presented had been
paid. The purchase of these warrants was not intended
to and did not benefit the defendant. There was no law-
ful authority in the treasurer to certify the fact of pre-
sentation for payment so that thereafter the warrant
should draw interest, and where, under these circum-
stances, the treasurer made the certificate and then as
president and manager undertook to make his bank a
valid holder of the same, it gave the bank rights clouded
by many doubts.

We have no doubt, had the Pierce State Bank brought
suit on these claims, the defendant could have at least in-
sisted that it apply trust funds in its hands and belong-
ing to the defendant toward the satisfaction of the debt.
It would seem, under the law and the equities of the case,
that the relief granted by the district court covers all to
which the plaintiff is entitled, and its judgment should be
and is o

AFFIRMED.

ROSE RESNICK ET AL., APPELLEES, V. PAUL KAZAKES,
APPELLANT.

FILED FEBRUARY 10, 1932. No. 28094.

APPEAL from the district court for Douglas county
FRANCIS M. DINEEN, JUDGE. Affirmed. : o
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Clement L. Waldron and David O. Mathews, for appel-
lant.

Lower & Sheehan and H. L. Mossman, contra.

Heard before ROSE, DEAN, Goop and DAy, JJ., and
THOMSEN, District Judge.

PER CURIAM.

This action was begun by Rose Resnick and Hyman A.
Resnick, husband and wife, in the district court for Doug-
las county to enjoin Paul Kazakes, the defendant, from
permitting water to run from the roof of his two-story
building upon a one-story building owned by them im-
mediately adjacent to the Kazakes property. The plain-
tiffs prayed for an order requiring the defendant to re-
move a certain portion of his building which they allege
encroaches upon their property. The defendant filed a
cross-petition wherein he alleged that the walls and foun-
dation of his building were damaged and weakened by the
excavation by plaintiffs for their building. Upon submis-
sion, the court found for the plaintiffs and against the de-
fendant and decreed that the defendant be permanently
enjoined from maintaining an eave spout or cornice on his
building and that he remove all of the projections except
the brick wall. The court also found and decreed that the
plaintiffs recover $700 as damages from the defendant.
The defendant has appealed.

As herein pointed out, the property of the defendant
joins that of the plaintiffs. The defendant’s building was
completed some time before the excavation was begun by
the plaintiffs preparatory to the erection of their building.

A surveyor for the city of Omaha testified that the
Kazakes building leaned toward the south from two and
a half inches at the west end to about six inches at the
east end and over the line, including the cornice on the
top of the wall. The survey of another engineer is to the
effect that the Kazakes building extends two inches over
and upon the Resnick property in front, at the base line,
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and that near the top the building projects over four and
a half inches. He also testified that a gutter projects ten
and a half inches. And the building inspector for the city
testified that a shelf of concrete extended from the Kazakes
building over and upon the Resnick property. He informed
the plaintiffs that, under the building code of the city, it
would be necessary for them to notify the defendant of
their intention to excavate.

The contractor who constructed the Resnick building
testified that, when the excavation therefor was completed
with the exception of three to five feet near the Kazakes
building, he informed Kazakes that he, the defendant, would
have to support his building.. He testified that the Kazakes
foundation did not appear to be “firm work.” The record
discloses that the excavation for the Resnick building was
delayed several weeks in order that the underpinning of
the Kazakes building might be completed. From the evi-
dence of this witness it also fairly appears that the Kazakes
building settled from the fact that it was on filled ground,
and not because of the excavation of the Resnick property.

There is evidence tending to prove that, in the event the
Resnick building is extended to a second story in the fu-
ture, the Kazakes building projects too far to permit the
addition of such second story without considerable added
expense. KEvidence was also introduced tending to prove
that water from the tile roof of the Kazakes building
seeped through the walls of the Resnick building thereby
damaging it to some extent. .

On behalf of the defendant, the testimony of his brother
discloses that the construction of the Kazakes building was
supervised by the city and that the building was plumb at
the time of its erection, although the tile roof thereon ex-
tended beyond the south edge of the building about two
inches. Evidence was introduced tending to prove that the
steam shovel used in the excavation for the Resnigk build-
ing had struck the Kazakes building, thereby weakening
the walls to some extent. Witnesses for the plaintiffs -on
rebuttal, however, denied that the steam shovel at any time
struck the wall.
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The evidence in respect of some of the material facts is
contradictory, but we do not think the court erred in re-
lying on the testimony of plaintiffs’ expert witnesses. Up-
on appeal in actions in equity the issues are to be tried
de novo, but it is elementary that where the facts are in
irreconcilable conflict, as in the present case, this court will
take notice of the fact that the trial court heard the wit-
nesses and observed their demeanor while testifying, and
had a better opportunity to judge of the weight of the evi-
dence than has a reviewing court on appeal. Gaunt v.
Smith, 1038 Neb. 506 ; Greusel v. Payne, 107 Neb. 84.

It clearly- devolved upon the defendant to provide the
proper support for his building where timely notice of the
plaintiffs’ intention to excavate for a building on the ad-
joining lot was given. And the plaintiffs are not liable
in damages to the defendant for the alleged weakening of
the walls of the defendant’s building where it is shown
that the plaintiffs used due care in their excavation. Wahl
v. Kelly, 194 Wis. 559 ; Christensen v. Badger Improvement
Co., 187 Wis. 598. And where the evidence fairly shows
that the defendant’s building encroaches upon the land of
plaintiffs through no fault of theirs, they are entitled to
have such parts of the defendant’s building as encroach
upon their land removed. The evidence also discloses that
the defendant wrongfully cast water from his building up-
on that of the plaintiffs’ and that in consequence thereof
plaintiffs have suffered damages in an amount equal to
that found by the trial court herein. The judgment is

AFFIRMED.

FRED OLSON, APPELLEE, V. MILO HANSEN, APPELLANT:
Lroyp TEXLEY, APPELLEE.

FiLEp FEBRUARY 10, 1932. No. 28125.

1. Torts: JOINT AND SEVERAL LIABILITY. “An act wrongfully done
by the joint agency or cooperation of several persons, or done
contemporaneously by them without concert, renders them liable
jointly and severally.” Schweppe v. Uhl, 97 Neb. 328.
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2. Trial: INSTRUCTIONS. “Where contributory negligence is plead-
ed as a defense, but there is no evidence to support such de-
fense, it is error to submit such issue to the jury.” Koehn v.
City of Hastings, 114 Neb. 106.

3. ORDER OF ProoF. Ordinarily, a party who would be
defeated if no evidence were given on either side must first
produce his evidence and rest. Comp. St. 1929, sec. 20-1107.

4. : Di1SCRETION OF CoURT. The trial court is in-

vested with a wide discretion in allowing an alteration of the
ordinary rules of practice and procedure as to the time and
order in which evidence shall be introduced.

5. Appeal: HarRMLEsS ErRrors. Errors in proceedings, not affect-
ing the substantial rights of an adverse party, will not work
a reversal of the judgment.

APPEAL from the distriet court for Madison county:
CHARLES H. STEWART, JUDGE. Affirmed.

Frederick M. Deutsch and H. E. Siman, for appellant.
Carl H. Peterson and Webb Rice, contra.

Heard before Goss, C. J., DEAN and PAINE, JJ., and
BroaDpY and RHOADES, District Judges.

Goss, C. J.

Plaintiff had judgment against defendants for injuries
received when the automobile of defendant Texley collided
with plaintiff’s team and mower on which he was riding
along a public highway. Defendant Hansen appealed.

There was evidence from which the jury might find as
follows: Late in the forenoon of September 29, 1930,
plaintiff was driving south on the right side of the road
ascending a small hill or knoll. Hansen and Texley in
the order named were driving their separate cars north.
Hansen recognized plaintiff and suddenly either stopped
his car or had it nearly stopped to visit with plaintiff when
the collision occurred. Texley had followed Hansen’s car
about a mile and had come up to a position near it some
time before the collision. He was driving 30 to 35 miles
an hour. The road, which was of dirt, had been newly
graded a few days before. Hansen’s car was 35 to 45
feet ahead of Texley, about at the top of the hill or knoll,
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and commencing to go down, when Texley saw Hansen was
slackening his speed or about to stop, as indicated by his
red stoplight. Texley undertook to go around Hansen.
Some part of the right side of Texley’s car struck the left
rear of Hansen’s car, and then Texley’s car struck the
mower, throwing plaintiff into the ditch west of the road,
breaking plaintiff’s leg and otherwise injuring him. There
was evidence from which the jury might find that Hansen
had stopped or was just stopping his car so that its left
side was west of the middle of the highway and that there
was not sufficient room between Hansen's car and plaln-
tiff’s rig for Texley to pass.

Briefly stated, the petition charged concurrent negligence
of defendants, in that Hansen brought his car to a sudden
stop in such.a position as to block the highway instead of
pulling over to the right of the road, and that Texley failed
to have his automobile under control, operated it at a
greater speed than was proper in the circumstances, and
negligently attempted to pass Hansen’s car while so ap-
proaching plaintiff’s team and mower.

The assignments of error that the judgment against
Hansen is not sustained by the evidence and that the court
should have sustained his motion for a directed verdict
raise the question as to whether a case of concurrent neg-
ligence of Hansen and Texley was made out. “An act
wrongfully done by the joint agency or cooperation of sev-
eral persons, or done contemporaneously by them without
concert, renders them liable jointly and severally.” Sch-
weppe v. Uhl, 97 Neb. 328. “If one suffers injury and
damage as the proximate result of the negligence of two
others, and the damage would not have occurred but for
the negligence of each of such parties, both are liable to
the person so injured.” Koehn v. City of Hastings, 114
Neb. 106. Both of the above cited cases arose out of the
use of automobiles resulting in personal injuries. In the
first case the operators of seven cars in an advertising pro-
cession were sued and held in damages for causing horses
of the plaintiff to be frightened as the cars passed plaintiff
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driving his team on the highway. In the second case only
the city, as owner of an automobile improperly parked, was
sued, though the evidence indicated concurrent negligence
of the driver of a taxicab in which plaintiff’s decedent was
riding. The rule is stated, and cases are cited, in 2 Blash-
- field, Cyclopedia of Automobile Law, p. 1493, sec. 5, as
follows: “When the negligence of any person concurs with
that of another to constitute the proximate cause of an
injury, they may be held either jointly or severally, and
either is chargeable as if solely responsible for such cause,
this being true, though the acts of negligence are independ-
ent of each other, and the comparative culpability of the
two will not affect the joint and several liabilities of
either.” - The same rule is followed in McDonald v. Robin-
son, 207 Ia. 1293, 62 A. L. R. 1419, where, beginning on
page 1425, is a valuable annotation as to concurring neg-
ligence of drivers of automobiles and as to their liability
to third persons.

‘While there is some conflict in the evidence, it amply
supports a verdict and judgment against both defendants
because of the concurrence of their negligent acts as the
proximate cause of plaintiff’s injuries. The judgment must
be affirmed unless otherwise required by errors assigned.

Hansen assigns error because the court did not instruct
the jury on the question of the contributory negligence of
plaintiff. We do not find, nor does Hansen point out, any
competent evidence of any negligence of plaintiff, who,.
with his team and mower, occupied only his own side of
the road. It is suggested by appellant, in arguing this:
assignment, that plaintiff should have avoided the danger
by pulling his team and rig over to the right on the
shoulder of the road when he saw the coming Texley car.
At that instant events happened quickly. Hansen suddenly
slowed his car to stop. Then Texley swerved left to pass
Hansen. In the circumstances there was no error in re-
fusing to predicate contributory negligence upon plaintiff’s
failure to get a team of mules drawing a mower uphill at
the rate of three miles an hour out of the way of Texley
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going ten times as fast. It is the rule that, “where con-
tributory negligence is pleaded as a defense, but there is
no evidence to support such defense, it is error to submit
such issue to the jury.” Koehn v. City of Hastings, 114
Neb. 106.

The court gave to the jury six instructions out of twelve
requested by appellant and gave twenty instructions on the
court’s own motion. In one of the latter he told the jury
they were all instructions of the court and they should
give to those requested the same consideration as the
others. The instructions necessary for the guidance of the
jury were given. Error is severally assigned because of
. the court’s refusal of six of the instructions requested.
To discuss them fully would unduly extend this opinion.
We have considered them. They were either covered in
the instructions given or contained matter prejudicial to
the legal rights of one or the other parties to the suit.

At the conclusion of the testimony of witnesses on be-
half of plaintiff, the court permitted plaintiff to rest as
against defendant Texley, but to reserve his rest against
defendant Hansen until Texley was examined by his sep-
arate counsel. Hansen’s objection to this procedure was
overruled. Thereupon Texley was examined by his coun-
sel, was cross-examined by both other parties, and plain-
tiff rested generally. TUnder the statute and the state of
the pleadings it was the duty of plaintiff to produce his
evidence first. Comp. St. 1929, sec. 20-1107. Conventionally
he should then rest his case. The reasons given the court
on behalf of plaintiff when the court granted the request
to reserve the rest against Hansen included one to the
effect that it was because of things said by counsel for
Hansen and by counsel for Texley, respectively, in the
opening “statement of his counsel to the jury.” Those
statements were not preserved in the bill of exceptions
and so we do not know in its entirety what influenced the
court in exercising a discretion to grant the request.
Jones, Commentaries on Evidence (2d ed.) sec. 2502, says:
“The trial court is, of necessity, invested with a wide dis-
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cretion in regard to ordering or permitting an alteration
of the ordinary rules of practice and procedure at trials
and the time and order in which evidence shall be intro-
duced.” And section 2510: “The rulings of the trial
judge upon these matters are not, as a rule, reversible for
error.” While, generally, one who produces a witness im-
pliedly recommends him as worthy of belief (Nathan v.
Sands, 52 Neb. 660) yet a perusal of the testimony of de-
fendant Texley, whose testimony was produced by him-
self rather than by plaintiff, does not convince us that his
codefendant Hansen has been prejudiced because plaintiff
did not produce the particular witness. The evidence on
behalf of each defendant seemed to be calculated to cast
the liability on the other rather than to defeat the plain-
tiff’s recovery from the other. Moreover, the mandate of
section 20-853, Comp. St. 1929, requires us to disregard
any error in the proceedings which does not affect the sub-
stantial rights of the adverse party. So, while not com-
mending the practice followed by the trial court, we find
it was not such a prejudicial use of the court’s discretion
as to warrant a reversal of the judgment.

We find no error in the court’s refusal to grant a mis-
trial arising out of or connected with the alleged miscon-
duct of a juror; nor do we find prejudicial error in the
conduct of counsel for plaintiff in the argument to the jury.

Error is charged in relation to the matter of insurance.
During the trial Leo Blank, who was riding with Texley
when the accident occurred, and who was a witness for
Texley, testified he had gone to a farmhouse to call a
doctor and then followed the others who had taken Olson
home; that, while he, Hansen and Texley were standing
outside waiting for the doctor to come, Hansen said it
was his fault, that he had stopped in the middle of the
road, and that Mr. Texley had nothing to worry about
because he had the insurance company’s car, which was
covered by insurance, and he also had insurance on it.
Hansen himself testified that his defense was made for
him by an insurance company and that he was a field
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representative of the general agency that has the partic-
ular indemnity company. During the argument to the
Jury some heat developed over statements by counsel for
all three parties respecting the subject of insurance. The
court ruled that arguments must be confined to the evi-
dence and proper deductions therefrom. From the meager
record of the argument, we do not discover that there was
misconduct in this matter in view of the testimony to
which we have referred above. However, the court gave
the jury a written instruction to decide the case solely on
its merits under the law, without reference to the question
of whether or not there were insurance interests involved,
which, he said, had nothing whatever to do as to who, if
any one, was at fault in the matter. There was no prej-
udicial error as to insurance.

The verdict and judgment for $10,000 are attacked as
excessive. Plaintiff, 43 years of age at the time of the
trial, was living on a rented farm. Before the injury he
had been well and strong. His patent personal injuries con-
sisted of two oblique fractures of his right leg, one near
the ankle and another below the knee, and of a bruising
and numbness of his right arm. His back was sprained,
and at the time of the trial-——nearly nine months after the
accident—he testified it had been hurting him ever since.
He also testified that, while he was not so troubled before
the injury, yet afterwards he has had to arise from two
to four times during the night to relieve his bladder, and
that from a sound sleeper the pain in his leg has caused
him to be a poor sleeper. There was a good union of
the bones. His appetite was subnormal and his weight
had been reduced from 160 to 137 pounds. His right leg
was shortened one-fourth or three-fourths of an inch, de-.
pending on the testimony of two doctors who measured it.
He was totally disabled 137 days. His ability to work was
still considerably impaired at the time of the trial. With-
out giving the details, it is sufficient to say that his ex-
penditures and obligations for surgical and hospital serv-
ices and the injury to his team and mower, for which he-
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also sued, amounted to considerably less than $1,000. The
verdict was admittedly large for the damage resulting
from the fractures and the property loss. If that reflected
all of plaintiff’s damage we might feel disposed to order
a remittitur. But in view of the state of the evidence as
to his loss of weight, his lessened power to sleep and to
work, and his bladder trouble, we are not disposed to dis-
turb the judgment of the court, where the trial judge had
an opportunity to observe the plaintiff.

The judgment of the district court is

- AFFIRMED.

GEORGE O. MONROE, APPELLEE, V. I'. H. PARKER ET AL.,
APPELLANTS.

FI1LED FEBRUARY 10, 1932, No. 28130.

Bills and Notes: CONDITIONAL DELIVERY: PAROL EvVIDENCE. Under
the provisions of section 62-116, Comp. St. 1929, the delivery
of a promissory note may be shown to have been conditional
or for a special purpose only, and where the allegations of
the makers’ answer pleaded such defense and it was sought
to prove such allegations, held, that the court erred in refusing
to admit such testimony.

APPEAL from the distriect court for Douglas county:
CHARLES E. FOSTER, JUDGE. Reversed.

Fradenburg, Stalmaster & Beber, Oscar T. Doerr and
P. N. Klutznick, for appellants.

Battelle, Travis & Strehlow, contra.

Heard before Goss, C. J., DEAN and PAINE, JJ., and
CARTER and RHOADES, District Judges.

DEAN, J.

This action was begun in the distriet court for Douglas
county by George O. Monroe to recover $1,500 upon 2
promissory note, dated September 24, 1928, and executed
and delivered to Monroe by the defendants F. H. Parker
and William C. Raapke. The note by its terms is payable
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two years after date and bears interest at the rate of 10
per cent. per annum thereafter. A jury was waived and
the case was tried to the court. Upon plaintiff’s motion
the court rendered a judgment in his favor for $1,780 and
from the judgment so rendered the defendants have ap-
pealed. -

The defendants assign as error the ruling of the court
in sustaining plaintiff’s objection to the introduction of
evidence by the defendants on the ground, as stated by the
court, that the proposed evidence was “not a proper de-
fense to this note.” It was stipulated by the parties that,
were other witnesses to testify in behalf of the defendants,
their testimony would substantiate the facts pleaded in the
answer, and that the same ruling would be made by the
court to objections interposed thereto by the plaintiff.

In their answer the defendants allege that the plaintiff,
with others, was the owner of all the stock in the Omaha
Suburban Theatres, incorporated, and that the corporation
operated the Military Theatre in Omaha; that the corpor-
ation was in danger of losing its equipment through cer-
tain obligations which were then due and unpaid; and that
the defendants, with a view of assisting the plaintiff and
his associates out of such financial difficulties, received an
assignment of 121 shares of stock therein. It is also al-
leged that, by reason of the financial difficulties of the cor-
poration, the defendants personally advanced large sums
of money, but that, notwithstanding such advancements so
made, the corporation became insolvent. The defendants
allege that the parties did not intend that any personal
obligation should be created nor that the defendants would
ever be required to meet the payment of the note in suit,
and they contend that this note, with others, was executed
by them to plaintiff, without consideration, and that the
stock was assigned to such defendants merely to lend per-
sonal credit to the plaintiff and for no other purpose or
consideration whatsoever.

Section 62-116, Comp. St. 1929, so far as applicable here,
contains the following provision:
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“Every contract on a negotiable instrument is incom-
plete and revocable until delivery of the instrument for
the purpose of giving effect thereto. As between imme-
diate parties, and as regards a remote party, other than
a holder in due course, the delivery, in order to be effec-
tual, must be made either by or under the authority of
the party making, drawing, accepting or indorsing, as the
case may be; and in such case the delivery may be shown
to have been conditional or for a special purpose only.”

As noted above, the defendants alleged that the note in
suit was given conditionally and for a special purpose, and
they endeavored to prove the allegations contained in their
answer by testimony offered in support thereof. The court,
however, sustained practically every objection made there-
to by the plaintiff.

In Witte v. Broz, 111 Neb. 76, we held:

“Under the provisions of the negotiable instruments
act, section 4627, Comp. St. 1922, as between the immedi-
ate parties and as regards a remote party other than a
holder in due course, the delivery of a negotiable instru-
ment may be shown to have been conditional or for a spe-
cial purpose only, and not for the purpose of transferring
the property in the instrument.”

And in People’s State Bank v. Smith, 120 Neb. 29, we
also held:

“In an action on a promissory note between the imme-
diate parties thereto, testimony tending to prove the pur-
pose for which a note is given does not violate the ‘parole
evidence rule”’ Such evidence is specifically admissible un-
der the negotiable instruments law. Comp. St. 1922, sec.
4627,

Under the provisions of section 62-116, Comp. St. 1929,
the delivery of a promissory note may be shown to have
been conditional or for a special purpose only, and where
the allegations of the defendants’ answer pleaded such de-
fense and it was sought to prove such allegations by the
testimony of the defendants’ witnesses, the court erred in
refusing to admit such testimony.


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































