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MoNA M. WILSON V. STATE OF NEBRASKA.
FiLED DECEMBER 5, 1930. No. 27361.

1. Criminal Law: INDORSEMENT OF NAMES oF WITNESSES ON IN-
FORMATION. A trial judge may, in his discretion, grant per-
mission to the prosecuting attorney to indorse the names of
additional witnesses on the information before the trial, and
where no continuance was requested by the defendant, no rights
are prejudiced thereby.

INSANITY. In a criminal prosecution, the degree of
mental derangement, if any, to exempt one from punishment
must be such that the accused was unable, at the time of the
commission of the unlawful act complained of, to distinguish be-
tween right and wrong in respect of the subject-matter of the
inquiry.

3. Homicide: SUFFICIENCY OF EVIDENCE. The evidence of wit-
nesses as to the circumstances surrounding the commission of
the offense in the present case, and the defendant’s appearance
and conduct at the time in question here, held sufficient to justify
the jury in finding, beyond a reasonable doubt, that the defend-
ant was clearly responsible for the unlawful act.

4. Criminal Law: CONVICTION: AFFIRMANCE. The jury having
heard the evidence and having observed the demeanor of the
witnesses, it follows that, where there is sufficient evidence to
support the jury’s findings of guilt, as in the present case, the
verdict will not be disturbed.

5. Information: AMENDMENT. “The court may, in its discretion,
before trial, permit the county attorney to amend a criminal
information, provided the amendment does not change the na-
ture or identity of the offense charged, and the information as
amended charges no other crime than the one on which the
accused has had a preliminary examination.” Razee v. State,
73 Neb. 732.

6. Criminal Law: TIME oF TRIAL. ‘“The time for retrial is not a
matter of absolute right but is addressed to the discretion of
the court.” 16 C. J. 445, sec. 804.

ERROR to the district court for Sheridan county: EARL
L. MEYER, JUDGE. Affirmed.

Charles E. Matson and A. C. Plantz, for plaintiff in
error.

C. A. Sorensen, Attorney General, and Homer L. Kyle,
contra.
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Heard before Goss, C. J., ROSE, DEAN, GOOD, THOMPSON
EBERLY and DAy, JJ.

DEAN, J.

Mona M. Wilson, a married woman, was convicted in
Sheridan county of having wickedly and maliciously ad-
ministered a deadly poison, namely, a quantity of strych-
nine, to her mother, Mrs. Olive E. Loomis, and from the
effects of the poison so administered, her mother died the
same day. Pursuant to the submitted evidence, the jury
found the defendant guilty of first degree murder and fixed
the penalty at life imprisonment in the penitentiary. From
the judgment on the verdict counsel for the defendant pros-
ecute error.

This is the second appearance of this case before this
court. Upon arraignment in the trial court under the
original information, defendant pleaded guilty and was
sentenced to serve a term of 30 years imprisonment in the
penitentiary. On appeal to this court the judgment was
reversed for certain errors appearing in the record and
the cause was remanded to the district court for further
proceedings. Wilson v. State, 117 Neb. 692. Before the
present trial was begun, however, the defendant asked for
and was granted leave to withdraw her former plea of
guilty and enter a plea of not guilty on the alleged ground
of mental derangement when the former plea of guilty
was entered.

At the present trial the orlglnal information was amend-
ed by leave of court by the insertion of the word “intend-
ing,” by interlineation before the trial commenced, to the
end that the information should clearly charge that the
poisoning was perpetrated by the accused with “premed-
itated malice, intending” thereby to “kill and murder
* % * QOlive E. Loomis.” The defendant contends that the
court erred, in that the information, as above amended,
was not verified on oath before it was refiled. But we do
not think the court committed reversible error in the re-
spect noted. We have held:
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“The court may, in its diseretion, before trial, permit
the county attorney to amend a criminal information, pro-
vided the amendment does not change the nature or iden-
tity of the offense charged, and the information as amend-
ed charges no other crime than the one on which the ac-
cused has had a preliminary examination.” Razee v. State,
73 Neb. 732.

Objection is also made that certain witnesses were per-
mitted to testify against the defendant whose names had
not been indorsed on the information when it was filed.
But, under section 10087, Comp. St. 1922, a trial judge
may, in his discretion, grant permission to the prosecut-
ing attorney to indorse the names of additional witnesses
on the information before the trial and where, as in the
present case, no continuance was requested by the defend-
ant, no rights were prejudiced thereby.

It is argued that the court erred in overruling the mo-
tion -to quash the information on the alleged ground of
undue delay of the trial. The argument is that more than
two terms of court elapsed from the time the mandate was
received and filed in the district court to the time of de-
fendant’s trial and that she never at any time asked for
nor did she consent to a continuance. Defendant also
argues that the delay was not occasioned by lack of time
to have her case heard. But an examination of the evi-
dence and of the record in the matter of the defendant’s
motion for a nonsuit discloses that the court docket was
overcrowded and that the services of another district judge
could not then be procured. And besides, the defendant
had not withdrawn her plea of guilty at the time the mo-
tion for a discharge was filed and, of course, her plea of
guilty was still standing against her. While there is some
correspondence in the record tending to show that defend-
ant inquired as to the date of the trial, at no time was a
formal application made for trial, nor was any objection
made to a continuance. On this feature it has been held
that the constitutional or statutory requirements are sat-
isfied by a speedy first trial, and that the time for retrial
is not a matter of absolute right but is addressed to the
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discretion of the court. 16 C. J. 445, sec. 804. Nor do
we find reversible error in the order overruling defend-
ant’s motion for a discharge. '

When the information was filed, the defendant was 31
years of age and, with the exception of one year when she
was teaching school, she lived with her parents. Some
time before her mother died, the defendant was married
to Herman Wilson, an employee on her father’s farm, and
after their marriage they lived on the same farm with her
parents but in a separate house.

Dan Loomis, defendant’s father, testified that he and
his wife had been suffering from a stomach trouble for
some time prior to the evening in question here, and that
defendant went to Hay Springs for medicine for him and
for her mother. He testified that, upon defendant’s return,
they each took a capsule which she brought home and
gave to her parents, and that he and his wife suffered con-
vulsions therefrom. And he also testified that the con-
vulsions were continuous until his wife died the same even-
ing.

From Mr. Loomis’ evidence it appears that the land on
which they lived was formerly owned by his wife’s father,
but that, upon her father’s death, a life estate to the land
vested in Mrs. Loomis. And it is not without significance
here that provision was made in the deed that the land in
question, upon the death of her mother, should become
the property of the defendant.

A few days after her mother died, the defendant made
a written statement and therein she confessed that she
procured the empty capsules at a drug store, and that she
‘later filled them with strychnine, which was kept on the
home farm for poisoning gophers. And she admitted that
she falsely told her parents that the doctor had ordered
her to give each of her parents a capsule, which she ad-
ministered to them, and that, from the effect of the poison-
charged capsules, her parents both became violently ill
and suffered convulsions. Her father recovered from the
effects of the poison but, as above noted, her mother died
the same evening.
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The defendant’s husband, Herman Wilson, testified that
they were married in 1925, and that he formerly worked
on the home farm for her father, but that, after some dis-
agreements between Mr. Loomis and himself, he left the
Loomis farm and found employment elsewhere. But, up-
on being notified of the conditions at the Loomis home,
he immediately returned and was there the night Mrs.
Loomis died. From his evidence it appears that his wife
had frequent fainting spells after they were married and
that her weight gradually became less and that he fre-
quently noticed a tremor in her hands. He also testified
that he took her to a doctor by whom certain remedies were
prescribed for her, but that her condititon remained un-
changed.

Certain witnesses, some of whom were related to the de-
fendant, testified in her behalf. From their evidence it
appears that she suffered occasional fainting spells be-
fore her mother died and that, on the night of her mother’s
death, she fainted and was carried to a couch. The de-
fendant, according to their evidence, appeared to some of
these witnesses to be unconscious of what was going on
about her for some considerable time before her mother
passed away. It also appears from the evidence of some
of the patrons, in whose district the defendant formerly
taught school, that she was a successful school teacher.
Several witnesses testified that she was compelled to give
up teaching because of ill health.

In respect of the defendant’s condition during her im-
prisonment in the penitentiary, the depositions of certain
witnesses who observed her there were introduced in ev-
idence. The penitentiary matron testified that the defend-
ant had a vacant, staring expression and that it was only
at times that she would answer questions. The matron
also testified that the defendant was subject to epilepsy
and that, after such attacks, she would lie in bed for a
day at a time. It also appears from the evidence of these
witnesses that defendant often complained of headaches
and pains in her head and that she was unable to do fac-
tory work on account of her physical condition. The ma-



VoL. 120] SEPTEMBER TERM, 1930. 473
Wilson v. State.

tron’s testimony was corroborated by that of another wit-
ness who acted as matron during the absence of the reg-
ular matron on a vacation. The warden of the penitentiary
testified that he observed the defendant closely and found
her to be in a dazed condition as though she was under
the influence of a narcotic. There is also evidence tending
to prove that defendant’s condition has improved during
her stay in the penitentiary. But the above witnesses were
of the opinion that she was an incompetent person at the
time of her arrival there and that she was then unable to
distinguish between right and wrong.

Evidence was introduced tending to prove that certain
members of the Loomis family had been or were confined
in insane asylums. And the evidence of two physicians
who examined defendant in the penitentiary is to the ef-
fect that she was suffering from a mental derangement at
the time and that additional time should be allowed to
determine her mental condition.

Dr. A. J. Molzahn testified on the part of the state and
from his evidence it appears that he was called to attend
the defendant’s parents but that Mrs. Loomis died before
he arrived. In his opinion, as related to the jury, the con-
vulsions were brought on from the effects of strychnine
poisoning. And from his recital it is disclosed that the
defendant appeared to faint while he was at the Loomis
home, but he testified that he did not hear her fall to the
floor, and he concluded that she did not faint but lay down
of her own volition. Subsequently she was taken to his
hospital for observation and she remained there several
days. While there he testified that the defendant admit-
ted that she administered the strychnine to her parents.
*A nurse testified that, from her observation of defendant
at the hospital, defendant appeared to be a person of weak
intellect and that she bore the facial expression of an epi-
leptic.

Another physician testified on the part of the state to the
cffect that he, together with another physician, saw and ex-
amined the defendant at the penitentiary five different
times when she was first incarcerated there, and that de-
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fendant was again examined by them fourteen months
later. He testified that defendant “was mentally normal,
and physically, at the first examination, in fair condition,
and succeeding examinations showed her in better physical
condition each time,” and, in his opinion, defendant was
sane. This physician also testified that he found no indi-
cation of epilepsy in defendant and that it was not incon-
sistent to conclude that her fainting spells were manifesta-
tions of hysteria only.

The record is voluminous and the evidence is conflicting
as to the defendant’s ability to distinguish between right
and wrong at and before the time when the offense charged
against her was committed. It may be noted, however,
that much of the evidence in defendant’s behalf was sub-
mitted by witnesses who were related either to her or to
her husband. The evidence against the defendant, on the
part of the state, however, was submitted in large part by
witnesses who were the defendant’s former neighbors and
who had long known her and had advantageous opportunity
to observe her conduct and actions generally. They testi-
fied that defendant was sane and knew what she was doing
at the time in question here.

The evidence of the physicians who testified on the part
of the defendant and that of the physicians on behalf of the
state conflicts. In a criminal prosecution, the degree of
mental derangement, if any, to exempt one from punish-
ment must be such that he was unable at the time to dis-
tinguish between right and wrong in respect of the subject-
matter of the inquiry. We conclude that the evidence of
the witnesses as to the circumstances surrounding the com-
mission of the offense in the present case, and the defend-
ant’s appearance and conduct at the time in question here,
was sufficient to justify the jury in finding, beyond a rea-
sonable doubt, that the defendant knew the difference be-
tween right and wrong and that she was clearly responsible
for her unnatural and unlawful act. The jury heard the
evidence and, of course, observed the demeanor of the wit-
nesses who testified. And we have long held that, in such
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case, where there is sufficient evidence to support the jury’s
findings, the verdict will not be disturbed.

A review of the record discloses that the homicide here-
in discussed was perpetrated in cold blood and, in view of
the facts, we conclude that the defendant has forfeited the
right to be at large among her fellows so far as human fore-
sight can determine. But for her sex, the defendant might
not have fared so well at the hands of the jury.

We have carefully examined the instructions given by
the court of its own motion and we do not find reversible
error therein. The jury were properly instructed in re-
spect of the mental capacity of the defendant and of the
material facts hereto appertaining at the time of the offense
charged against her by the state.

It follows that the judgment must therefore be and it
hereby is :
AFFIRMED.

M. HERZOFF, APPELLEE, V. J. F. HOMMEL, APPELLANT.
‘ FiLep DECEMBER 5, 1930. No. 27414.

1. Automobiles: ACTIONS: CONSTITUTIONAL LAaw. Section 1, ch.
63, Laws 1929, relating to service on nonresident automobile
owners, construed, and that part thereof providing for a con-
tinuance not exceeding 90 days from the filing of the action to
afford defendant reasonable opportunity to defend such action
is found to be discriminatory, hence unconssitutional. However,
it being apparent that such part of the continuance clause was
not an inducement to the adoption of the remainder of the act,
and as such remainder is intelligible, complete, and capable of
enforcement, it is not rendered unconstitutional by reason of
such discriminatory part of the act. Further, with that part
of the continuance clause, reading, ‘not exceeding ninety (90)
days from the date of the filing of the action in such court,”
stricken, the act is clearly within constitutional limitations and
enforceable.

2. Record examined and found to reflect proof sufficient to sustain
the verdict of the jury.

APPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. A ffirmed.
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Brogan, Ellick & VanDusen and James J. Fitzgerald, Jr.,
for appellant.

Leon & White, contra.

Heard before Goss, C. J., ROSE, DEAN, Goob, THOMPSON,
EBERLY and DAy, JJ.

THOMPSON, J.

This is an action by Herzoff, appellee, against Hommel,
appellant, to recover on two causes of action; one for per-
sonal injury to his minor son and the other for damages to
his automobile, by reason of a collision of Hommel’s auto-
mobile with that of Herzoff in the city of Omaha on July
28, 1929. Service of notice on appellant was had in ac-
cordance with section 1, ch. 63, Laws 1929, providing for
service on nonresident automobile owners, all of which is
admitted in defendant’s answer. At the time of the alleged
accident, Hommel was a resident of Kansas City, Missouri,
which city was at the time, as well as ever since, the last
known address of such Hommel. Herzoff was a resident
of Jowa. The jury found in favor of Herzoff on both counts
of his petition, and judgment was accordingly entered.
Hommel appeals.

For reversal of the judgment Hommel urges that the
above act is unconstitutional, in that “it seeks to deprive
appellant of the equal protection of the laws and seeks to
take his property without due process of law,” hence con-
travenes that part of the Fourteenth Amendment to the
Constitution of the United States, which provides: “No
state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States;
nor shall any state deprive.any person of life, liberty, or
property, without due process of law; nor deny to any per-
son within its jurisdiction the equal protection of the laws.”
In due form he interposed this challenge by way of a special
appearance objecting to the jurisdiction of the trial court.
This being overruled, the same objection was carried into
his answer to the merits.
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Such challenge, as we view the record, includes the fol-
lowing: Is the right involved a proper subject of state
legislation? Is the manner of service of notice one which
makes it reasonably probable that notice of service on the
secretary of state will be communicated to the nonresident
defendant who is sued? Is the act, wherein it provides for
a continuance of not to exceed 90 days from the filing of
the action to afford defendant a reasonable opportunity to
defend, discriminatory?

The aforesaid section 1, ch. 63, Laws 1929, so far as here
material, reads as follows: “The use and operation by a
nonresident of the state of Nebraska or his agent of a motor
vehicle over or upon any street or highway within the state
of Nebraska, shall be deemed an appointment by such non-
resident of the secretary of state of the state of Nebraska
as his true and lawful attorney upon whom may be served
all legal processes in any action or proceeding against him,
growing out of such use or operation of a motor vehicle
over or upon the streets or highways within this state, re-
sulting in damages or loss to person or property, and said
use or operation shall be a signification of his agreement
that any such process which is so served in any action
against him shall be of the same legal force and validity as
if served upon him personally within this state. Service
of such process shall be made by serving a copy thereof
upon the secretary of state or by filing such copy in his
office, together with payment of a fee of two dollars ($2),
and such service shall be sufficient service upon the said
nonresident: Provided, that notice of such service and a
copy of the process shall within ten (10) days after the
date of service be sent by the plaintiff to the defendant by
registered mail at defendant’s last known address and it
shall be the duty of the plaintiff to file with the clerk of the
court in which the action is brought an affidavit that he
has complied with such requirement. The court in which
the action is pending shall order such continuance as may
be necessary to afford the defendant reasonable opportunity
to defend any such action, not exceeding ninety (90) days
from the date of the filing of the action in such court.”
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The above challenge is before us for the first time. That
it is within the constitutional right of a state to safeguard
its interests by the enactment of a statute which imposes.
upon a nonresident thereof using its highways a duty to
answer for his conduct is sustained by the weight of au-
thority. In Hess v. Pawloski, 274 U. S. 352, 356, it is stated:
“Motor vehicles are dangerous machines; and, even when
skilfully and carefully operated, their use is attended by
serious dangers to persons and property. In the public in-
terest the state may make and enforce regulations reason-
ably calculated to promote care on the part of all, residents
and nonresidents alike, who use its highways. The mea-
sure in question operates to require a nonresident to an-
swer for his conduct in the state where arise causes of
action alleged against him, as well as to provide for a
claimant a convenient method by which he may sue to en-
force his rights. Under the statute the implied consent is
limited to proceedings growing out of accidents or colli-
sions on a highway in which .the nonresident may be in-
volved.” The above conclusions have been followed in Poti
v. New England Road Machinery Co., 83 N. H. 232, and in
Schilling v. Odlebak, 177 Minn. 90. Again, in State, ex rel.
Cronkhite, v. Belden, 193 Wis. 145, 155, the court said:
“The statute does not attempt to provide a method for se-
curing jurisdiction over the person of the defendant in
respect to controversies other than those which arise out
of the operation of the automobile within the state. While
it is true that constitutional rights may not be subordinated
to administrative convenience, we perceive no just reason
why a nonresident coming within the state, using the special
facilities provided by the state and afforded the protection
of its laws, may not be subjected to the jurisdiction of the
state in respect to acts done by him in violation of its law
and be compelled to respond in damages for wrongs done
its citizens while within the state in the operation of his
automobile.” Thus, we conclude that the enactment here
under consideration was clearly within the province of the
state legislature.
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As to the manner of communicating notice to the defend-
ant sued: Appellant insists that the holding on this ques-
tion in Hess v. Pawloski, aforesaid, that the service was
sufficient, sustains his contention in this, that in such case
the Massachusetts statute involved required ‘“‘that notice
of such service and a copy of the process are forthwith
sent by registered mail by the plaintiff to the defendant,
and the defendant’s return receipt and the plaintiff’s affi-
davit of compliance herewith are appended to the writ
and entered with the declaration,” while the Nebraska
statute does not require that the defendant actually receive
and receipt for the notice of service, but only that the
notice be mailed. The distinction between the two statutes
on this point lies more in the form than in the substance.
Our statute provides, as heretofore shown, that “service
of such process shall be made by serving a copy thereof
upon the secretary of state * * * and such service shall
be sufficient service upon the said nonresident: Provided,
that notice of such service and a copy of the process shall
within ten (10) days after the date of service be sent by
the plaintiff to the defendant by registered mail at de-
fendant’s last known address.” Thus, the service pro-
vided for by our statute is equivalent to a personal delivery,
as in such a case the person to whom the registered mail
is sent is presumed to have received the same until the
contrary is alleged and proved. Therefore, the claimed dis-
tinction is of no material consequence; as it is made rea-
sonably probable that notice of the service on the secretary
of state will be communicated to the nonresident defendant.

Is the act discriminatory? As to this, appellant con-
tends: ‘“The provision in the above statute providing for
continuances and limiting the time of the continuances to
90 days is clearly unconstitutional. No provision is made
in Nebraska for limiting the continuances which may be
granted to a resident to 90 days, and consequently the
limitation applied to nonresidents denies to such nonresi-
dents privileges accorded residents.” As sustaining such
contention appellant cites State, ex rel. Cronkhite, v. Belden,
193 Wis. 145; Jones 1. Paxton, 27 Fed. (2d) 364. It is
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quite apparent that the part of the statute providing for
a continuance not exceeding 90 days from the filing of the
action to afford defendant reasonable opportunity to de-
fend the action is discriminatory, hence unconstitutional.
However, as it is obvious that such limitation of 90 days
was not an inducement to the adoption of the remainder
of the act, and as such remainder is intelligible, complete,
and capable of enforcement, it is not rendered unconsti-
tutional by reason of such discriminatory part of the act.
Further, with that part of the continuance clause reading
“not exceeding ninety (90) days from the date of the
filing of the action in such court,” stricken, the act is clear-
ly within constitutional limitations and enforceable. 1t
follows that error was not committed by the trial court
in overruling the special appearance. In this conclusion
we have but followed the law as announced in the last
above cited cases, also the holdings of this court in Scott
v. Flowers, 61 Neb. 620, and State v. McShane, 93 Neb.
46, 50.

Appellant also calls our attention to what he claims is
a lack of proof to sustain the jury’s finding that the injury
complained of happened while the automobile of defend-
ant was being used in the course of and in furtherance
of the business of such defendant; further, that such lack
of proof exists as to the ownership of the automobile. As
to each of these challenges: Taking into consideration
the facts and circumstances apparent in the record, and
considering the same in connection with the testimony of
the witnesses, it cannot be said that the record fails to
disclose ample proof to sustain the jury in finding for the
plaintiff and against defendant as to each of these ques-
tions. '

Other claimed errors presented have had consideration,
but are found not to be prejudicially erroneous.

The judgment of the trial court is
AFFIRMED.
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C. GEORGE CARLBERG, APPELLANT, V. RICHARD L. METCALFE
ET AL., APPELLEES.

FIiLED DECEMBER 23, 1930. No. 27675.

1. Municipal Corporations: HoME RULE CHARTERS: MUNICIPAL
AND STATE MATTERS. It is the well-established law of this state
that, in matters of strictly municipal concern, cities which have
adopted a home rule charter under article XI of the Constitution
are not subject to state legislation. But, in such cities, state
legislation is not excluded upon such subjects as pertain to state
affairs as distinguished from strictly municipal affairs.

2. : : . The Constitution does not define
which 1aws lelate to matters of strictly municipal concern and

which to state affairs. There is no sure test which will enable
us to distinguish between matters of strictly municipal concern
and those of state concern. The court must consider each case
as it arises and draw the line of demarcation.

EpucAaTioN. Education has always been a matter of
state concern in Nebraska, as distinguished from a matter of
strictly municipal concern.

: The schools, in which are educated the chil-
dren who are to become in time the directors of our political
destinies, are matters of state and not of strictly municipal
concern.

MunicipAL UNIVERSITY. The constitutional provision
by which certain cities may adopt a home rule charter does not
render invalid legislation which provides that such a city may
establish and maintain a municipal university.

5. — : In accepting the privilege conferred upon it

by such legislation, the city, in providing said educational insti-

tution, acts as a political subdivision of the st;ate in a matter
of state concern.

APPEAL from the district court for Douglas county:
Francis M. DINEEN, JUDGE. Affirmed.

John P. Breen, for appellant.

John F. Moriarty, Harry B. Fleharty, Thomas J. O’Brien,
F. H. Woodland and Clinton Brome, contra.

Heard before Goss, C. J., RoSE, DEAN, GooD, THOMPSON,
EBERLY and Day, JJ.



482 NEBRASKA REPORTS. [VoL. 120
Carlberg v. Metcalfe. '

Day, J.

This is an action brought by a resident, elector and tax-
payer to enjoin the city of Omaha from proceeding to
carry out the provisions of an act of the legislature au-
thorizing it to establish and maintain a municipal uni-
versity. The plaintiff contends that the legislative act,
chapter 200, Laws 1929, is unconstitutional and void. The
defendants filed demurrers to the petition of the plaintiff,
which were sustained by the trial judge, the Honorable
Francis M. Dineen. The plaintiff elected to stand upon his
petition and refused to plead further, whereupon the action
was dismissed.

The record in this case is very brief, consisting only
of the petition and the demurrer of the several defend-
ants. The defendants are the councilmen of the city of
Omaha and the appointed regents of the projected uni-
versity. In the present state of the record, the pleadings
establish the questions of fact in the case. The city of
Omaha, pursuant to the power and authority conferred
upon such a city by article XI of the Constitution became
on July 18, 1922, a home rule city by adopting the “exist-
ing law” or charter governing it as its “home rule” char-
ter. The legislative act, which the appellant contends is
unconstitutional and void, authorizes the establishment,
maintenance, and operation of a municipal university in
cities of the metropolitan class, upon a vote of the electors
thereof, provides for its management and control by a
board of regents, and a special tax to be levied annually
for the support of such university. By virtue of the au-
thority conferred by this legislative act, the question was
submitted to a vote of the electors of the city of Omaha,
with the result that the majority of the votes cast upon
the proposition were in favor of it. The city council of
the city of Omaha then passed an ordinance establishing
the university under the provisions of the statute.

It is urged by the appellant that, the city having adopted
a “home rule” charter under the provisions of article XI
of the Constitution, the legislature was excluded from
any right to authorize the establishment and maintenance
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of the university provided for by said act. The constitu-
tional provision under which the city adopted its “home
rule” charter is as follows: ‘“Any city having a population
of more than five thousand (5,000) inhabitants may frame
a charter for its own government, consistent with and
subject to the Constitution and laws of this state.” Const.
art. X1, sec. 2.

The effect of the adoption of a “home rule” charter has
been heretofore considered by this court in several cases.
In Schroeder v. Zehrung, 108 Neb. 573, we held: “The
provisions of section 3, art. III of the Constitution, re-
lating to the referendum, have reference to the acts of
the state legislature only, and are not applicable to munic-
ipal legislation.” The court cited with approval upon this
point Simpson v. Paddock, 195 Mich. 581; Heilbron wv.
Sumner, 186 Cal. 648; and Ex parte Johnson, 20 Okla. Cr.
Rep. 66.

In Consumers Coal Co. v. City of Lincoln, 109 Neb. 51,
the court proceeded to advance a step in defining the situ-
ation created by the adoption of a “home rule” charter
under our constitutional provision:

“By section 2, art. XIa of the Constitution, power is
conferred upon the electorate of a city to frame a charter
for its own government as fully and completely as the
electorate of the state may form a state Constitution, sub-
ject only to the limitations contained in said section that
said charter shall be ‘consistent with and subject to the
Constitution and laws of this state.

. “The purpose of the constitutional provision is to render

cities independent of state legislation as to all subjects
which are of strictly municipal concern; therefore, as to
such matters general laws applicable to cities yield to the
charter.” Then follows in order of consideration by this
court Sandell v. City of Omaha, 115 Neb. 861, which cites,
quotes, and approves the rule as to subjects which are
exclusively for a “home rule” city to determine and from
which state legislation is excluded.

In Schroeder v. Zehrung, 108 Neb. 573, the court again
held: “While a home rule charter of a city, adopted pur-
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suant to the constitutional provisions, may not contravene
any provision of the Constitution or of any general statute
enacted by the legislature, it is, in all other respects, bind-
ing and controlling. A city may enact and put into such
character any provisions for its government that it deems
proper, so long as they do not run contrary to the Consti-
tution or any general statute.”

To a like effect is State ¢. Johmson, 117 Neb. 301, in
which we used this language: “In matters relating ex-
clusively to municipal affairs, the Lincoln home rule char-
ter prevails over conflicting provisions in a state statute
containing legislation on the same subject applicable to
cities of different classes generally.”

We have cited at some length from the cases heretofore
decided by this court, because an examination of the ad-
judicated cases in other jurisdictions impresses us with
the desirability and even the necessity of keeping the his-
tory of the judicial construction of this constitutional pro-
vision ever in mind. It is the well-established law of this
state that, in matters of strictly municipal concern, cities
which have adopted a ‘“home rule” charter under article
XI of the Constitution are not subject to state legislation.
But, in such cities, state legislation is not excluded upon
such subjects as pertain to state affairs as distinguished
from strictly municipal affairs.

Now, the appellant contends that the establishment and
maintenance of the university by the City of Omaha, as pro- .
vided by chapter 200, Laws 1929, is a municipal concern,
a municipal affair as distinguished from a matter of state
concern. ‘A careful perusal of the decisions of the courts
of other states, wherein the question has arisen as to what
are the functions of the municipality and the functions of
the state in relation to each other, clearly indicates that
this is a difficult and intricate task.

To support his contention, the appellant cites the case
of Sinclair v. City of Lincoln, 101 Neb. 163. This case
held that a tax authorized by the city of Lincoln, to induce
the state to keep the state university in Lincoln rather
than move it to a location on the state farm, 214 miles
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distant and just outside the city limits, was one for a cor-
porate or municipal purpose. This case arose and was de-
cided prior to the adoption of a home rule charter by the
city of Lincoln. Hence, it was not decided with reference
to a “home rule” charter or the constitutional provision
authorizing its adoption. However, considering the case
as an authority upon the question presented here, it de-
cided that the matter of the location of the state university
was a municipal matter or concern. It cannot be made
to hold, by any construction of words, that the university
was a “municipal affair” or a “municipal concern” of the
city of Lincoln.

Turner v. Hattiesburg, 98 Miss. 337, also cited by the
appellant is almost identical to the Sinclair case. There is
dictum in the case which supports the appellant’s conten-
tion. Nevertheless, the question before the court in that
case was the validity of a tax for the purpose of procur-
ing the location of a state normal school in that city. What-
ever may be stated in that opinion, the point decided, as
shown by a careful reading of the opinion and the syllabus,
was that taxes to pay bonds, the proceeds of which were
used to induce the location of the state normal college,
were for a municipal purpose. Likewise, this case was not
decided under a ‘“home rule” charter adopted under a con- .
stitutional provision, with a view to determine under such
a situation the apparently illusive line of demarcation that
differentiates between state and municipal affairs.

Appellant cites us to Law v. San Francisco, 144 Cal. 384,
wherein the court held that the issuance of bonds for the
repair of existing schoolhouses and for new schoolhouses
is a municipal affair; that, also, the charter provisions for
a bonded indebtedness for municipal improvements, in-
cluding schoolhouses, must prevail over a general state
law. The opinion in this case quotes and approves language
to the same effect in the previous case of In re Wetmore,
99 Cal. 146. In California there was a complicated system
of school control. In the early days the cities operated
under a special legislative charter which provided for a
department of education. The Constitution of 1879 did
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not entirely remove the schools from the control of the
municipalities. One vestige of the former system remain-
ing seems to have been city control over bonded indebted-
ness for buildings. However, the same court held in Han-
cock v. Board of Education, 140 Cal. 554, that the school
system is a matter of general concern, and not a municipal
affair. To the same effect also is Kennedy v. Miller, 97 Cal.
429. These cases were decided prior to In re Wetmore,
supra, and Law 2. San Francisco, supra. The latter cases
seem to be a qualification of the rule formerly announced.
These cases were discussed in the case of Los Angeles City
School District v. Longden, 148 Cal. 380, which attempted
to reconcile them, but in fact overruled them as an appar-
ent authority for the doctrine that education was a muniec-
ipal affair. It appears that the legal history of the schools
in California so affect the decisions of the court on this
question that they can have but little persuasive force in
the solution of our problem. For an analysis of the Cali-
fornia cases on this subject, see McBain, Law and Practice
of Municipal Home Rule, 200, and “Municipal Affairs”
by William Carey Jones, 1 California Law Review, 132.
In passing, we note that The Mayor v. Baker, 73 Ga. 686,
also cited by appellant, holds that, unless the municipal
charter forbids, the city may build a schoolhouse. As in-
dicated, we have examined every case cited by appellant,
and we have not neglected the cases cited by appellees.
Particular attention has been given to those decisions cited
from states which have a similar constitutional provision
for the adoption of a “home rule” charter. The appellees
cite several Missouri cases. An examination of the Mis-
souri cases brings us the following information: That
they throw no great light upon our subject. At a time
much later than any of the cases cited, the court in State
v. Police Commissioners of Kansas City, 184 Mo. 109,
stated their precedents were of little help in determining
the distinction between local and state matters. These
cases, together with many other cases from other jurisdic-
tions, are not strictly in point, but they are sufficiently
analogous to demonstrate the difficulty of determining a
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test by the application of which we may determine whether
a matter is one of strictly municipal concern or one of
state concern.

Up to the present time this court has decided, in cases
arising under a home rule charter adopted under the con-
stitutional provision, that voting municipal bonds for an
aviation field (State v. Johnson, 117 Neb. 301) and that
improving the streets, alleys and highways within the cor-
porate limits of a city (Salsbury v. City of Lincoln, 117
Neb. 465) are subjects of strictly municipal concern. In
Consumers Coal Co. v. City of Lincoln, 109 Neb. 51, this
court said: “It is not easy in all cases to distinguish be-
tween municipal powers and state powers. * * * We must
therefore content ourselves with the consideration of each
case as it arises, applying those principles which precedent
and logic approve.”

It is evident that article XI of the Constitution con-
templated a division between state affairs and municipal
affairs. The language is that certain cities may frame a
charter for their own government consistent with the Con-
stitution and laws of the state. The Constitution does not
define which laws relate to matters of strictly municipal
concern and which to state affairs. There is no sure test
which will enable us to distinguish between matters of
strictly municipal concern and those of state concern. The
court must consider each case as it arises and draw the
line of demarcation. In Helmer v. Superior Court, 48 Cal.
App. 140, the court of appeals, following Ex parte Daniels,
183 Cal. 636, and In re Murphy, 190 Cal. 286, recognized
the necessity of following such a rule, “Until the advent
of the automobile, interurban traffic was so small as to be
vegligible and, as a result, traffic regulations were a matter
of concern only to the inhabitants of the city. But when
autos and motor-trucks invaded our highways and streets
in tens and hundreds of thousands, a matter that yester-
day was local has become of state and nation-wide im-
portance today. * * * The term ‘municipal affairs’ is not
a fixed quantity, but fluctuates with every change in the
conditions upon which it is to operate.”
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The establishment and maintenance of a university by
the city of Omaha relates to the matter of education. Edu-
cation has always been a matter of state concern in Ne-
braska as distinguished from a matter of strictly municipal

“concern. It has been recognized in Constitution and Stat-
ute as a matter of state policy. From an early date by
our Constitution the state legislature was solemnly charged
with a duty to provide free instruction in our public
schools. Const. art VII, sec. 6. In fact, the entire article
is devoted to the subject of education. The state has ever
oxercised by general laws control over education. For ex-
ample, the laws relating to compulsory education, to patri-
otic instruection in schools, to certification of teachers, to
inspection of private denomination and parochial schools
and to many other provisions of our school law, all indi-
cate that the state of Nebraska has always considered edu-
cation a state affair.

Before the constitutional amendment the state legisla-
ture could legislate upon any and every subject with refer-
ence to cities. This amendment was therefore a limitation
upon the power of the legislature. State v. Dodge County,
8 Neb. 124 ; Elmen v. State Board of Equalization and As-
sessment, ante, p. 141. The Constitution expressly defines
the limitation to the power of state legislation as exclud-
ing it from matters of local government. The charter must
conform to the Constitution and laws of the state. The
right of the state to legislate upon educational matters
has not been limited by the Constitution. Education in
the city of Omaha is not a strictly municipal affair. It
is preeminently a state affair. The schools, in which are
educated the children who are to become in time the di-
rectors of our political destinies, are matters of state and
not of strictly municipal concern. To have educated and
intelligent men and women cannot be a strictly local con-
cern. It concerns and affects the whole state. ‘“Essenti-
ally and intrinsically, the schools in which are educated
and trained the children who are to become the rulers of
the commonwealth are matters of state, and not of loecal,
jurisdiction. In such matters the state is a unit and the
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legislature the source of power. The authority over. schools
and school affairs is not necessarily a distributive one to
be exercised by local instrumentalities, but, on the contrary,
it is a central power residing in the legislature of the
state. It is for the lawmaking power to determine whether
the authority shall be exercised by a state board of edu-
cation, or distributed to county, township, or city organi-
zations throughout the state.” 19 R. C. L. 765, sec. T1.
This was quoted with approval in Salt Lake City v. Board
of Education, 52 Utah, 540. The constitutional provision
by which certain cities may adopt a home rule charter does
not render invalid legislation which provides that such a
city may establish and maintain a municipal university.
In accepting the privilege conferred upon it by such legis-
lation the city, in providing said educational institution,
acts as a political subdivision of the state in a matter
of state concern. It acts very much in the same manner
as it does in the maintenance of a police department and
other matters unquestionably of state concern. This uni-
versity was not forced on the city of Omaha. It was estab-
lished as provided by a general law of the state. A petition
of 10 per cent. of the registered voters caused the council
to submit the matter to a vote, and a majority of the voters
at said election voting on the question voted to establish
and maintain such university.

Lastly, the powers given the board of regents to certify
the tax for the establishment and maintenance of the uni-
versity is challenged as unconstitutional. In the consider-
ation of this question, the appellees and appellant have dis-
cussed the question as to whether the act in question
created a public corporation, separate and distinet from
the municipality of Omaha. We specifically do not pass
upon the question as to whether or not the act under con-
sideration creates a public corporation. By the statute
the legislature delegates the duty to levy the tax for the
establishment of said university to the city council of any
city authorized to established such a school under the act.
It is not contended that they are without authority, but it
is said that the board of regents of the projected university
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are an appointive and administrative body, and that there-
fore they are not competent under the Constitution to
levy a tax. Judge Cooley in his work on Taxation (4th
ed.) vol. 1, sec. 81, states that the legislative power to
tax cannot be delegated to mere administrative officers.
If, as is contended by the appellant, the certification to the
city council of the amount necessary to run the university
leave the city council a mere administrative act to perform,
and the tax is in fact levied by the regents of the univer-
sity, who are an administrative body, an additional state-
ment by Judge Cooley is pertinent. In the same section,
he says: ‘Of course, if the people of a local district have
in any way consented to the delegation of the power to
tax to a local board, they cannot contest the validity of
the delegation of power”—citing People v. Knopf, 171 IIL
191 ; People v. Morgan, 90 I1l. 558 ; and Brown v. Baltimore
& 0. & C. R. Co., 186 Ind. 81; and to the same effect, Wood-
ward v. Fruitvale Sanitary District, 99 Cal. 5654; West Chi-
cago Park Commissioners v. Sweet, 167 Ill. 326. So that
even a consideration of this matter from a view most fa-
vorable to the appellant forces us to the conclusion that the
method provided for raising funds for this institution does
not render the statute unconstitutional.

The judgment of the lower court in sustaining the de-
murrers of the defendants to the plaintiff’s petition and
dismissing the action is

AFFIRMED.
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Plaintiffs appeal from rulings excluding evidence and
from certain terms of a decree rendered by the district
court in their suit to enjoin the city from building an open
canal for sewage purposes over a strip condemned through
their lands to Wood river. Defendants cross-appeal on

(491)
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account of the admission of certain evidence and because
of certain terms of the decree, but particularly because
it ordered “that the defendant, City of Grand Island, be
and it is hereby enjoined from the constructing of an
open canal across the lands of the plaintiffs in accordance
with the plans proposed by Kenneth Y. Craig or in accord-
ance with the plan proposed by Black and Veatch, until
such a time that said city shall, by the construction of an
adequate disposal plant, or by other appropriate means,
render the output of the sewage of such city, which flows
past the lands of the plaintiffs, and which may be carried
thereon by overflow, clear and odorless, with the contents
of organic matter sufficiently oxidized so that it is non-
putrescible and incapable of causing a nuisance, and when
so constructed the defendants herein may apply to thls
court for a dissolution of this injunction.”

The problem of the disposal of both storm and sanitary
sewage for Grand Island is difficult because of the level
character of the land and the slightly lower elevation of
any stream into which the sewage can be discharged.
For many years the city conducted both its sanitary and
storm sewage through the same system. When the growth
of the city in area and population rendered these provi-
sions inadequate, a new sewer was constructed to take care
of storm sewage and the old one was used for sanitary
sewage. Both of these systems led toward the southeastern
part of the city. The parties stipulated at the beginning
of the trial that the sanitary sewage of the city was con-
ducted through its closed sewers to the corner of Cherry
and Sutherland streets (about six blocks east of the county
courthouse) where the city maintained a disposal plant,
thence it ran through a closed sewer down Cherry street
in a. southeasterly direction about 3,000 feet (as shown
by applying to the map in evidence the scale indicated
thereon) to Bismark road, and thence east about 4,800
feet to Wood river ; that the storm sewer is a closed sewer
until it reaches a point known as Plum and Sutherland .
streets (one block west of Cherry street) ; from that point
it runs as an open ditch approximately a block east, thence
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southeast on Cherry street and Bismark road to Wood
river, alongside the sanitary sewer on the west and south
on its course to the river; that the city has its disposal
plant for sanitary sewage immediately east of the corner
of Cherry and Sutherland streets and on the east side of
the Burlington Belt Line tracks; that the city intends to
build a sewer system from the present point of the- end
of its closed storm sewer, at Plum and Sutherland streets,
east to Wood river over the land of some of the plaintiffs.

The maps and oral evidence are confusing. Some of the
maps show, and the testimony sometimes speaks of, the
Platte river as the place of wasting the sewage. It is not
the Platte river, as now existing and running several miles
farther south and east of this location, that is meant.
Usually it is called Wood river, and consists of two chan-
nels beginning to branch apart several hundred feet south
of the point where the sewer now discharges into what is
known as the north branch or the west branch or channel.
A large portion of the year this branch is dry. The other
branch probably carries water at all times. Both branches
run in a northeasterly direction at all points with which
we are concerned. By the use of the scale they appear
to be nowhere more than 400 feet apart. We understand
that the Wood river empties into the Platte some miles
northeast of the plaintiffs’ lands.

Plaintiffs sought an injunction against the extension of
the open sewer system from its disposal plant directly east
to Wood river through and past the lands of plaintiffs.
It is unnecessary to abstract the voluminous pleadings
fully, but the points of the petition that need be stated
are that the storm sewage alone contained bacteria dan-
gerous to those living in the vicinity where it was carried,
and that the inadequacy of the disposal plant and of the
capacity of the sanitary sewer resulted in the escape of
such harmful elements from the sanitary sewage into
the open storm sewer ditch; that the city was threatening
to build the open ditch across and adjacent to plaintiffs’
lands to handle the storm sewage carried by the present
open ditch and also the products from its disposal plant
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when necessities require; and it is alleged the things com-
plained of will constitute a nuisance.

The answer of defendants denied that any sanitary
sewage is transferred to the present open ditch and that
they were intending to use the proposed open ditch across
the condemned right of way for any sanitary sewage but
alleged that it was to be used exclusively for storm water
sewage. It had further answered that, when its financial
condition permitted, the city intended to inclose the storm
sewer in a water tight box of reenforced cement and
thereafter to conduct its sanitary sewage through it. The
trial was begun on the 4th of October, 1928, and, after
three days, was discontinued until June 18, 19, and 20,
1929, when it was concluded. After the suit had been be-
gun, on the recommendation of its engineers, the city had
devised a plan to modernize its sewage disposal plant.
And so, on June 18, 1929, it amended the aforesaid answer
by striking out the references to the inclosed concrete
sewer and alleged that it did not ‘“contemplate, nor did
it ever intend, to run its sanitary sewer through said open
ditch until after it had completed its disposal plant in ac-
cordance with the recommendations of its engineers;”’ and
it left its former allegations that, if the open ditch when
completed were used for an unlawful purpose or caused
a nuisance, this would give plaintiffs an action for damages
or a right to enjoin the maintenance of a nuisance, but
that plaintiffs should not be permitted to assume that de-
fendants will disobey the law.

The pleadings and the evidence show that the strip of
land condemned for the purposes of the new sewer outlet
is 66 feet wide. It runs directly east from the disposal
plant, and the map showing its extent indicates that this
storm sewer or proposed sewer outlet is to run to the
east branch of the Wood river or Wood river proper,
whereas the sanitary sewage is deposited in the west or
so-called “dry” branch. The plaintiffs had attacked in
their pleadings the legality of the condemnation of these
lands but evidently abandoned this point on the trial.
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There was evidence to the effect that in times past sew-
age escaped from the sanitary sewer into the ditch carrying
the storm water, consisting only of drainage from the
streets and water wasted from the electric light plant;
that the present disposal plant was not of the type that
eliminated the harmful bacilli from the sanitary sewage
or greatly modified its content in that respect; that in
times of high water causing overflow of the storm sewer
it, with added content sometimes escaping from the san-
itary sewer, as aforesaid, went upon the lands of plain-
tiffs, and, when the waters receded, was left there; that
the deposit. of sanitary sewage at the present outlet in
the dry branch of Wood river was offensive to health, and
on occasions of high water would likewise overflow on the
lands of plaintiffs and when the waters receded would be
left there; that the natural surface drainage of plaintiffs’
lands was to the north and east and that the dry branch
of Wood river aided drainage and secured an earlier run-
off in times of flood; that the proposed open canal or ditch
on the condemned right of way, through the lands of plain-
tiffs to Wood river, would cross the dry channel, and, in
order to carry sewage water there, would require dikes
or banks about seven feet high; that without such dikes
or banks the canal would be sluggish and shallow and
would permit the sanitary sewage in the north branch to
back up into the canal for a considerable distance toward
the residences of the plaintiffs and to create a nuisance and
menace to their health; that the construction of such dikes
and the carrying of the canal across the dry channel would
cause the overflow of plaintiffs’ lands to be greater and
hold the water upon the land longer; and the evidence
seemed fairly to indicate that the present disposal plant
of the city could be so completed by the addition of units
for the removal of harmful elements from the sanitary
sewage by modern methods as to abate or eliminate that
which now creates a nuisance at the present outlet and to
do away with the danger from overﬂow and deposit on
the lands of plaintiffs.
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The findings of the court were substantially in line with
what we have just recited and the decree was in accord-
ance therewith.

The plaintiffs assign as error that the court excluded
certain evidence offered by them. No motion for a new
trial was filed by appellants. A motion for new trial must
be filed and overruled in the district court to authorize a
review of rulings on evidence in an equity case. Farmers
Loan & Trust Co. v. Joseph, 86 Neb. 256 ; State v. Citizens
State Bank, 115 Neb. 271; Hall v. Bowers, 117 Neb. 619.

The plaintiffs also assign as error the first finding of
the court to the effect that “the building of the open storm
sewer, such as contemplated by the defendants at the in-
ception of the suit, would not, in itself and disconnected
with the problem of an influx and overflow of sewage from
Wood river at the propostd outlet, constitute a nuisance
or endanger the health of the plaintiffs to the extent that
it should be enjoined.” The evidence indicates, as given
by nonexperts and experts, that the storm waters from
Grand Island probably contain no other or different harm-
ful bacteria or bacilli than those found in or coming from
any manure pile or from the ordinary farm barnyard.
Unless kept from sources of water supply for man or beast,
both are harmful. If this canal carrying storm sewage
only could be kept on the city’s right of way until it min-
gled with a flowing stream, and if the canal to carry it
there could be built so as not to interfere with the escape
of the sanitary sewage deposited elsewhere by the city,
it would do no harm. We think there was no error there.

The only other assignment of error by plaintiffs is as
to that “portion of the court’s order which permits the city
to build such open ditch and transport therein the sew-
erage proposed to be transported after additions have been
made to the present disposal plant.” As we analyze the
order, it was at least as favorable to plaintiffs in this re-
spect as they could expect under the law. The order en-
joined the construction or use of the open canal for any
sewage, storm or sanitary, not only until after the amend-
ment of the disposal plant, but until its product reached
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a defined state of harmlessness. The plaintiffs cannot
complain of these terms which fully protect them and
which are objected to by the defendants in their cross-
appeal as being erroneous. Practically the entire order
part of the decree is quoted in the first paragraph of this
opinion.

The first assignment of error by the defendants on their
cross-appeal is that the court erred in its order enjoining
the city from constructing or maintaining the storm sewer
ditch until after certain additions are made to the sanitary
disposal plant. Defendants state in their argument in
their brief on this point that the proposed ditch ‘“is not
only to be entirely disconnected from the sanitary sewage
system, but it is to be inclosed for about a quarter of a
mile until it passes beyond the Burlington right of way,
and there is, therefore, no possibility of any of the sani-
tary sewage running over into the proposed ditch. In-
deed, the plaintiffs admit that the proposed ditch is to be
only for the water from its electric light plant and storm
waters.” The city evidently overlooks its answer as amend-
ed at the time of resuming the hearing in June, 1929, to
which we have heretofore referred. Thereby it alleged,
or at least strongly implied, its intent to use this open
ditch or canal for its sanitary sewage after the completion
of its disposal plant. The judgment and order evidently
- was intended by the court to be so devised as to prevent
sanitary sewage from being a nuisance to or deposited
on the lands of the plaintiffs whether such sewage came
from the present place of discharge or from its carriage
through the “open canal across the lands of the plaintiffs
in accordance with the plans,” etec. It seems to us, after
reading the evidence, that the court had no intention of
enjoining the city from using the condemned land for a
canal or ditch to carry storm water so long as it did not
build dikes across the north channel while it continued
to discharge the sanitary sewage of the city at the pres-
ent place farther south and up that same channel and,
further, so long as the city did not build dikes along the
canal west of said channel in such a way as to increase



498 NEBRASKA REPORTS. [VoL. 120
Stur v. City of Grand Island.

the danger of holding sewage now deposited in the chan-
nel on the lands of plaintiffs when taken there in times
of high water. With these limitations the city has a right
to use its land for the carriage of its storm sewage and
we think there is nothing in the decree itself to prevent it,
though from the evidence there is some question whether
it is feasible to carry the storm sewage to the north chan-
nel only without the aid of dikes that might be objection-
able under the decree so long as the sanitary sewage is
discharged in the north chanel.

It is to be noted that the court did not perpetually en-
join the city from constructing the canal across the strip.
The injunction was against the construction according to
certain plans and until certain changed conditions arose
under which the construction in that manner would not
be objectionable as in aid of the creation of a nuisance.
This is on the principle that in granting an injunction a
court of equity will not go beyond the necessities of the
particular case before it. City of Omaha v. Hugh Murphy
Construction Co., 114 Neb. 573; Francisco v. Furry, 82
Neb. 754.

The defendants formally assign other errors but they are
not argued or are otherwise covered in our discussion.
The district court was careful in its judgment to preserve
to the city an opportunity to have the injunction dissolved
when by a disposal plant or by other appropriate means -
the output of sewage would cease to cause a nuisance to
the plaintiffs. While the description of the content of
the sewage to be produced by such means as the city may
use is, if taken literally, too strict, yet it will, on any fur-
ther test, be interpreted rather by the spirit of the judg-
ment to mean such a content as will not create a nuisance.
With such an understanding there is no error in the judg-
ment.

For the reasons stated, the judgment of the district
court is

AFFIRMED.
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ALBERT W. CAMPBELL, APPELLANT, v. CHICAGO, RoCK
ISLAND & PACIFIC RAILWAY COMPANY, APPELLEE.

FILED JANUARY 2, 1931. No. 27471.

1. Master and Servant: ACTION FOR PERSONAL INJURIES: BAR.
“Assumption of risk is a bar to the action, in a case governed
by the federal employers’ liability act, and does not, like con-
tributory negligence, operate merely in reduction of damages.”
Pryor v. Williams, 254 U. S. 43; Preble v. Union Stock Yards
Co., 110 Neb. 383.

AssUMPTION OF RISK. An employee of mature years
is taken to assume the risk of such dangers as are normally and
necessarily incident to the occupation, whether he is aware of
them or not. Seaboard Air Line Railway v. Horton, 233 U. S.
492,

WARNING OF DANGER. Where the plaintiff’s knowledge
of the situation and of whatever danger existed was at least
equal to that chargeable against the defendant, the plaintiff was
not entitled to a warning as a matter of law.

AssumpTION OF Risk. “An employee assumes risks
not ordinarily incident to his employment, provided he knows
of them and appreciates the danger, or provided they are so
plainly observable that he must be presumed to know them and
to appreciate the danger.” Atchison, T. & S. F. R. Co. v. Wyer,
8 Fed. (2d) 30.

APPEAL from the district court for Douglas county:
FRED A. WRIGHT, JUDGE. Affirmed.

Lower & Sheehan, for appellant.
Guy C. Chambers, contra.

Heard before Goss, C. J., RoSE, DEAN, Goob, THOMPSON,
EBERLY and DAY, JJ.

Goss, C. J.

This is an action for damages for personal injuries re-
ceived by an employee under the federal employers’ liabil-
ity act. At the close of the evidence on behalf of plaintiff,
the court sustained defendant’s motion to dismiss.

Plaintiff had been employed by defendant as a section-
hand for about a year. He had worked for the Burlington
railroad at one time for almost five years. One year of that
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service was as a section-hand and the rest was on the paint
gang and on the bridge gang. He was about 44 years old
and had an eighth grade education.

The injury occurred May 29, 1929, on the main line
about three miles east of Havelock. Plaintiff was a mem-
ber of a gang relaying new steel rails in the place of old.
They had been at this work about three days. The spikes
holding several rails to the ties would be pulled and this
line of rails, still held together at their ends, would be
detached from the track at one end of the line and then
pulled over to the edge of the ballast from that end. This
left the last length of rail still attached to the track at
the other end of the line of old rails in process of removal
and replacement, so left because it is often necessary to
cut this rail in connecting up the new rails with the old
in order not to interrupt train service. It left the old
rails still attached together by plates or angle bars. These
angle bars are plates or pieces of iron used to connect
the two rails by means of bolts through the plates on either
side of the rails and through the rails themselves. It was
necessary to unscrew the bolt nuts and knock off these
angle bars in order to detach the rails. Plaintiff had
helped to push the rails out. The foreman told plaintiff
to take a maul or sledge and knock the angle bars off.
Plaintiff testified that he walked to the middle of the track
where the sledge was, took it and proceeded to knock off
the angle bar that connected the pushed-out line of old
rails with the other end of the rail still left attached to
the main line by one end; that when the angle bar was
knocked loose that end of that rail flew about 18 inches
back to the track, hit him on the left ankle and broke it;
that the foreman gave him no directions as to where he
should ‘stand; that the end of the rail where he discon-
nected it was up eight or ten inches, he supposed, from the
ground. :

It was agreed on the trial that the injury arose out of
and in the course of plaintiff’s employment in interstate
commerce. Therefore, the terms of the federal employers’
Hability act govern.
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“Assumption of risk is a bar to the action, in a case
governed by the federal employers’ liability act, and does
not, like contributory negligence, operate merely in reduec-
tion of damages.” Pryor v. Williams, 254 U. S. 43; Preble
v. Union Stock Yards Co., 110 Neb. 383. “Such dangers
as are normally and necessarily incident to the occupation
are presumably taken into the account in fixing the rate
of wages. And a workman of mature years is taken to
assume risks of this sort, whether he is actually aware of
them or not.” Seaboard Air Line Railway v. Horton, 233
U. S. 492.

It is apparent from the evidence that the danger of the
attached rail springing back toward its former position
on the track was obvious. The plaintiff demonstrated in
the presence of the court and jury just where he stood
when he knocked off the angle iron. While the demon-
stration is nof fully depicted in the words transcribed, it
indicates that plaintiff stood on the inside of the rail,
whereas, if he had stood on the outside or beyond the end
of the rail, it would not have struck him in its sweep back
toward its former position when it was released. He had
merely been ordered to knock off the iron with the sledge.
Where he should stand was not indicated by the foreman
nor was he warned of danger incident to carrying out the
order. Where the plaintiff’s knowledge of the situation
and of whatever danger existed was at least equal to that
chargeable against the defendant, the plaintiff was not
entitled to a warning. National Biscuit Co. v. Nolan, 70
C. C. A. 436, 138 Fed. 6, 12, cited with approval in Mis-
souri P. R. Co. v. Aeby, 275 U. 8. 426; 8 Labatt, Master
and Servant (2d ed.) secs. 1113, 1142, and 1148; Atchi-
son, T. & S. F. R. Co. v. Wyer, 8 Fed. (2d) 30. In the
last cited case it was held by the circuit court of appeals
in this circuit: “An employee assumes risks not ordinar-
ily incident to his employment, provided he knows of them
and appreciates the danger, or provided they are so plain-
ly observable that he must be presumed to know them and
to appreciate the danger.”
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Plaintiff describes Rathjen v. Chicago, B. & Q. R. Co.,
85 Neb. 808, as ‘“almost identical with the one at bar.”
The cases are quite different. There the injured employee
was engaged with others in removing one rail at a time.
“The undisputed evidence shows that while loosening the
rails, if they had become wedged, the inside of the track
is a dangerous position. The plaintiff, in ignorance that
the rails were wedged, in obedience to a command of the
foreman, stepped inside the rail to pry or lift the rail
with a crowbar. Another workman had been directed to
pry the rail at the joint. As he proceeded to do this,
the rail sprang, striking plaintiff, and others, and severely
injuring him. Held, (a) that the proximate cause of the
injury was the negligent command to the plaintiff to place
himself in a position which was known, or ought to have
been known, to the foreman as one of danger on account
of the wedging of the rail, a fact which the foreman knew,
and of which the plaintiff was ignorant.” The foreman
there directed him to stand inside of the rail and lift.
In the instant case the foreman gave no orders as to where
he should stand. In the Rathjen case “the proximate
cause of the injury was the negligent command.” In the
instant case the foreman did not know anything about
the rail which the plaintiff did not know. He had helped
to detach one end of the line and to push the line of rails
out to the edge of the ballast. This left the last rail still
attached and taut. It was free to fly back when he re-
moved its connection with the next rail because that end
was, as he testified, several inches from the ground. The
plaintiff’s own negligence was the proximate cause of his
injury. The court did not err in sustaining the motion
to dismiss.

The judgment of the district court is

AFFIRMED.
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EDWARD J. CONNOR ET AL., APPELLANTS, V. CHARLES B.
MCDONALD, SHERIFF, ET AL., APPELLEES.

FiLED JANUARY 2, 1931. No. 27339.

Homestead: SELECTION. In Nebraska, homestead rights and
exemptions were created by statutes that leave the selection
of the homestead to the owner or rightful claimant.

: The homestead of husband and wife can only
be selected from the separate property of the wife with her
consent. First Nat. Bank of Tekamah v. McClanahan, 83 Neb.
706.

EXEMPTION. “An undivided interest in real estate,
accompanied by the exclusive occupancy of the premises by the
owner of such interest and his family as a home, is sufficient to
support a homestead exemption.” Giles v. Miller, 36 Neb. 346.
Liens. Judgments rendered against a husband in a
municipal court and docketed in the district court during the
existence of a homestead, while occupied by him and his wife,
‘do not become liens thereon, where a former valid mortgage
and the homestead exemption of $2,000 exceed the value of the
husband’s undivided half interest in the premises, in absence
of the wife’s consent to the selection of the homestead from her
separate estate or the other undivided half interest.

VALUATION. “The extent of a homestead is to be de-
termined by the claimant’s interest in the land, and not by the
fee-simple value of the premises. In determining his homestead
interest, valid mortgages and other liens are to be deducted
from the value of the land, and not from the $2,000 home-
stead exemption.” Corey v. Plummer, 48 Neb. 481.

SALE: LIENS. “A purchaser of a homestead of the
net value of not to exceed $2,000 takes the same free from the
lien of a judgment docketed prior to such purchase and during
the existence of the homestead right.” ‘Radbruck v. First Nat.
Bank, 95 Neb. 288.

APPEAL from the district court for Douglas county:

FraNCIS M. DINEEN, JUDGE. Reversed, with directions.

Mo%sma,n & Maxwell, for appellants.
Montgomery, Hall, Young & Johnsen, contra.

Heard before Goss, C. J., ROSE, DEAN Goop, THOMPSON,

EBERLY and DAy, JJ.
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ROSE, J.

This is a suit in equity to enjoin a sheriff’s sale of lot
26, block 1, in Brevoort Place, Omaha, under executions
on two judgments, and to cancel the apparent liens there-
of as clouds on the title of plaintiffs.

The judgments were entered in the municipal court of
Omaha ; one for $254.32 December 24, 1925, and the other
for $954.21 December 31, 1925. A transcript of each was
docketed in the district court for Douglas county January
6, 1926. The sheriff received executions on the judgments
September 28, 1928, levied on the lot October 3, 1928, and
eight days later advertised it for sale on November 13,
1928. The judgment creditor was Louis Bradford Lumber
Company and the sole judgment debtor was Alfred J.
Abramson. The executions were stayed by a preliminary
order.

When the transcripts of the judgments were docketed
in the district court, Alfred J. Abramson and Emma
Abramson, his wife, owned the lot, each having an un-
divided one-half interest therein, subject to a 3,500-dollar
mortgage, the proceeds of which had been devoted by them
to the construction of a dwelling house thereon. While
they were occupying the premises as a homestead, they
conveyed the improved lot by warranty deed February 17,
1926, to John Abrahamson, father of Alfred J. Abramson,
the latter having abbreviated his patronymie. This con-
veyance was subject to the existing mortgage, and the
grantee, a widower, conveyed the lot by warranty deed
May 11, 1928, to Edward J. Connor and Catherine C. Con-
nor, his wife, subject to a new 3,500-dollar mortgage, with
the proceeds of which the lien of the prior mortgage was
released.

In the present suif in equity Edward J. Connor and
Catherine C. Connor are plaintiffs. Charles B. McDonald,
sheriff of Douglas county, and Louis Bradford Lumber
Company, judgment creditor, are defendants. Plaintiffs
seek equitable relief by injunction on the grounds that
they acquired by their warranty deed the entire interests
of Alfred J. and Emma Abramson and also of John Abra-
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hamson, including the homestead, subject to the second
3,500-dollar mortgage ; that the entire homestead exemption
was allowable out of the undivided one-half interest of
Alfred J. Abramson; that, long before the transcripts of
the judgments were docketed in the district court, and
continuously since, the lot has been occupied as a home-
stead by Alfred J. and Emma Abramson, and their suc-
cessors in title; that the first mortgage lien of $3,500 and
the homestead exemption of $2,000 far exceeded the value
of Alfred J. Abramson’s undivided one-half interest in the
lot and that therefore he had therein no interest or prop-
erty right to which the judgments could lawfully attach.
The facts and grounds of relief outlined are pleaded in
detail by plaintiffs in their petition in equity.

The grounds on which the application of plaintiffs for
equitable relief was defended, as shown by the answer
to the petition, were that the warranty deed to John
Abrahamson was a subterfuge and fraudulent as to credi-
tors, conveying title in secret trust for his son; that by rea-
son thereof the judgments became liens on the interest of
Alfred J. Abramson, depriving him and subsequent grantees
of any right to exemption, since they were all chargeable
with the notice imparted by the previous public record
of the judgments when the transcripts were docketed in
the district court; that, even had there been no convey-
ance in secret trust by which the judgment debtor lost his
right to claim a homestead exemption of $2,000, his claim
therefor would be allowable out of the joint interests of
himself and wife; that in any event he had in the lot,
when deeded to his father, a property right to which the
judgments attached as liens. Unadmitted new facts pleaded
in the answer were put in issue by a reply.

Upon a trial below the district court found the issues
in favor of defendants and dismissed the suit. Plaintiffs
appealed. The cause was heard before the commission and
a judgment of reversal followed. A reargument before
the supreme court was granted and the record was again
submitted for further consideratior-
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The principal question presented by the appeal is the
identity of the particular property or estate that supported
the homestead when the transcripts of the judgments were
docketed in the district court January 6, 1926, and when
Alfred J. and Emma Abramson, husband and wife, con-
veyed the lot by warranty deed to John Abrahamson Feb-
ruary 17, 1926. In Nebraska, homestead rights and ex-
emptions were created by statutes that leave the selection
of the homestead to the owner or rightful claimant. Comp.
St. 1922, sec. 2816. The statute specifically provides:

, “If the claimant be married, the homestead may be
selected from the separate property of the husband, or
with the consent of his wife from her separate property.”
Comp. St. 1922, sec. 2817.

This means that the homestead can only be selected
from the separate property of the wife with her consent.
The statute has been so construed. First Nat. Bank of
Tekamah v. McClanahan, 83 Neb. 706; Zeng v. Jacobs,
101 Neb. 645. Whatever the law may be elsewhere, the
rule in Nebraska is:

“An undivided interest in real estate, accompanied by
the exclusive occupancy of the premises by the owner of
such interest and his family as a home, is sufficient to
support a homestead exemption.” Giles v. Miller, 36 Neb.
346; Doman v. Fenton, 96 Neb. 94.

In the present instance the husband and the wife pur-
chased the lot, and took the title, each owning an undivided
half interest, built a house thereon with the proceeds of
the mortgage executed by both and thereafter continuous-
ly occupied the premises as their home until after they
conveyed to John Abrahamson the title to the entire estate
by warranty deed, subject to incumbrances. These facts
are established by the evidence without dispute. The rec-
ord contains no evidence that the wife consented to the
selection of the homestead from her separate estate—her
undivided half interest. It follows therefore that the
husband’s undivided half interest in the improved lot sup-
ported the homestead.
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Did the judgments docketed during the existence of the
homestead while occupied by the husband and the wife be-
come liens on the husband’s interest in the property on
.which the sheriff levied? The law is that there were no such
liens, if the first mortgage, the other valid incumbrances,
and the homestead exemption of $2,000 exceeded the value
of the husband’s undivided half interest in the real estate.
Well established rules were formerly stated as follows:

“The extent of a homestead is to be determined by the
claimant’s interest in the land, and not by the fee-simple
value of the premises. In determining his homestead in-
terest, valid mortgages and other liens are to be deducted
from the value of the land, and not from the $2,000 home-
stead exemption.” Corey v. Plummer, 48 Neb. 481.

In the case at bar one witness testified that the gross
value of the premises was $6,000 January 6, 1926, when
the judgments were docketed in the district court, and
February 17, 1926, when the husband and wife executed
their warranty deed. This was higher than the estimates
of other witnesses. On that basis the gross value of the
undivided half interest of the husband did not exceed
$3,000. The unpaid debt secured by the first mortgage,
the taxes, the special assessments and the homestead ex-
emption of $2,000, on the dates mentioned, far exceeded
$3,000. The net value of the homestead estate alone, there-
fore, was less than $2,000. It follows that the husband
never had in the lot a property right to which the judg-
ments attached and they did not become liens on any
part of the real estate in controversy while he and his
wife were the owners of the fee. They were free to trans-
fer their title to John Abrahamson without any interfer-
ence from the judgment creditor. The evidence does not
prove any fraud in that transaction or disclose a secret
trust in favor of grantee’s son. By purchase and warranty
deed plaintiffs acquired all the rights of the husband and
the wife in and to the lot, including the homestead estate.
In a former opinion it was held:

“A purchaser of a homestead of the net value of not
to exceed $2,000 takes the same free from the lien of a
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judgment docketed prior to such purchase and during the
existence of the homestead right.” Radbruck . First Nat.
Bank, 95 Neb. 288.

The judgment of the district court and the former judg-
ment of the supreme court herein are set aside and the
dismissed cause reinstated, with directions to the court
below to enter a decree granting an injunction pursuant
to the prayer of the petition and removing the cloud that
the judgments on which the executions were issued cast
on the title of plaintiffs.

REVERSED. -

GEORGE VOLKER, APPELLEE, V. CHARLES B. McDONALD,
SHERIFF, ET AL., APPELLANTS.

FILED JANUARY 2, 1931. No. 27458.

1. Criminal Law: SENTENCE. Where a defendant is convicted and
sentenced to a term of imprisonment, and, on error, the judg-
ment is affirmed and a mandate issued, but, in the same pro-
ceeding, a delay occurs before the defendant is taken into cus-
tody, such delay will not invalidate the sentence.

TERM OF IMPRISONMENT. - A judgment in a criminal

action, ordinarily, can be satisfied only by carrying into effect

the sentence imposed by the trial court, and the term of im-

prisonment does not begin until the time the defendant is taken

into custody on the mittimus or incarcerated under the sentence.

SENTENCE. “The essential part of a sentence of im-
prisonment is not the time when it should be executed, but the
extent of the punishment fixed; and expiration of time, without
imprisonment, is in no sense an execution of the sentence.”
Ex parte Vance, 90 Cal. 208.

4. Bstoppel: STATES. “Public policy, to prevent loss to the state
through the negligence of public officers, forbids the appli-
cation of the doctrine of estoppel to the state, growing out of
the conduct and representations of its officers.” People .
Brown, 67 Ill. 435.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Reversed, with directions.

Henry J. Beal, John W. Yeager, H. J. Schoening and
Jack W. Marer, for appellants.
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O’'Sullivan & Southard, contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, THOMPSON,
EBERLY and DAy, JJ.

DEAN, J.

This habeas corpus proceeding was begun January 29,
1930, in the district court for Douglas county, by George
Volker, relator, against the sheriff and the custodian of
the county jail of Douglas county, as respondents. Volker
charges that he was unlawfully imprisoned and restrained
of his liberty, “without any warrant or authority in law
whatsoever,” and that he is entitled to have his liberty
restored forthwith. From an order of the Douglas county
court allowing the writ and discharging Volker, the sheriff
and county jailer have appealed.

A stipulation of facts herein discloses that Volker was
found guilty, in the district court for Douglas county, of
having unlawfully received a stolen car, August 22, 1919,
in Omaha, and that for this offense he was sentenced to
serve an indeterminate term of imprisonment in the peni-
tentiary of not less than one nor more than seven years.
Upon appeal to this court, the judgment was affirmed,
and a mandate was issued and directed to the Douglas
county district court November 9, 1920, but it appears
that no proceedings were had pursuant to such mandate
until January 16, 1930, when a summons was issued there-
on. Subsequently he was released pursuant to a judgment
of the district court for Douglas county allowing the writ
of habeas corpus, above noted. '

The parties herein also stipulated that at no time were
the bondsman or the defendant notified by any person or
officer of the ruling of this court or of the mandate, nor
was the defendant at any time required or requested to
present himself to the sheriff or to any other person of
authority, pursuant to the command of the mandate. It
is also disclosed that, some time after the mandate was
issued by this court, the relator was arrested and found
guilty, in the federal court at Omaha, of another offense,
namely, the violation of the Harrison narcotic act. Volker
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was sentenced, pursuant to the dbove proceeding against
him, February 6, 1923, to serve two years in the federal
penitentiary at Leavenworth, Kansas. It appears that
Volker was a prisoner in the federal penitentiary until
September 14, 1925, when he was released and discharged
therefrom.

The relator contends that more than ten years elapsed
from the time the mandate of this court was issued until
he was taken into custody thereunder; that he at no time
had notice from his attorney, nor from any other source,
of the affirmance of the sentence, nor did he at any time
have any knowledge of the disposition of the case; that
he was never at any time a fugitive from justice, and that
no valid sentence now exists against him. He also argues
that he did not request nor consent to, nor did he acquiesce
in, the delay of the imprisonment.

As a matter of law and of practice, however, it does not
appear to us that the lapse of time from the affirmance
of the judgment to the time when Volker was taken into
custody, namely, on January 29, 1930, thereby invalidated
the sentence or any part of it, either with or without his
knowledge. In Riggs v. Sutton, 113 Neb. 556, we announced
the following rule:

* “Where no time is fixed by statute for the beginning
of a sentence of imprisonment in a criminal case, it does
not, ordinarily, begin until the prisoner is taken into
custody by, or offers to surrender himself to the custody of,
the proper officer.” And in the same case, we said: “When
a defendant in a criminal action has been convicted and
sentenced to a term of imprisonment, and a warrant of
commitment has been issued, and delay occurs before it
is executed, if defendant asks for or acquiesces in the
delay, then the time which elapses before he is actually
taken into custody will not be regarded as a part of the
sentence.” It does not appear that Volker at any time
offered “to surrender himself to the custody of the proper
officer.” Hence, it follows that the time which elapses
before he was ‘“actually taken into custody” cannot “be
regarded as a part of the sentence” in the present case.
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To substantially the same effect is Mercer v. Fenton, ante,
p. 191.

True, while Volker did not request the delay, he was
charged with knowledge of the status of his case and
thereby he clearly acquiesced in the delay. Counsel ob-
serve that Volker assumed that “the matter had been dis-
posed of in his favor.” But will it be seriously argued
that the mere assumption of a material fact by a litigant
can be made to take the place of an existing fact? And
a litigant is, of course, in the absence of fraud or deceit,
clearly bound by the actual status of his case. There is
nothing in the record going to show that Volker ever at
any time made inquiry of any person or of any court
official in respect of the then pending case against him in
the district court for Douglas county. The relator’s con-
tention of his ignorance of the status of the case and of
its disposition, under the facts before us, affords no grounds
for his discharge from the penalty of imprisonment im-
posed by the court. In a similar case in California, the
court announced this self-evident rule:

“The essential part of a sentence of imprisonment is not
the time when it should be excuted, but the extent of the
punishment fixed; and expiration of time, without im-
prisonment, is in no sense an execution of the sentence.”
Ex parte Vance, 90 Cal. 208.

“The time when a sentence of imprisonment shall com-
mence, although specified in the same entry, is properly
no part of the sentence, and may be changed by the court
:at a subsequent term, if for any reason execution of the
sentence has been delayed.” Bernstein v. United States,
254 Fed. 967.

And, in Ex parte Salisbury, 98 Tex. Cr. Rep. 341, where
the mandate was issued December 31, 1921, and a sum-
mons was not issued until December 13, 1924, lacking
only a few days of three years, it was held that the lapse
of time did not at all operate to discharge the accused.
And in a like case in Iowa, the court used this language:

“It was undoubtedly the duty of the clerk to issue mit-
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timus, and of the sheriff to execute the same promptly
upon rendition of judgment; but can it be said that the
neglect of these officers shall defeat the very object of
the prosecution, i. e., punishment for violation of the
criminal laws? * * * While the court could not postpone
the penalty of the law denounced against the offender, its
officers might by procrastination wholly obviate and pre-
vent punishment.” Miller v. Evans, 115 Ia. 101.

In an opinion by Mr. Justice Story in United States v.
Kirkpatrick, 9 Wheat. (U. S.) 720, 735, the court, among
others, advanced this rule: “The general principle is,
that laches is not imputable to the government; and this
maxim is founded, not in the notion of extraordinary pre-
rogative, but upon a great public policy.” We think the
rule announced in the Kirkpatrick case is applicable to the
facts before us.

And, in People v. Brown, 67 Ill. 435, the court made
this observation: “Public policy, to. prevent loss to the
state through the negligence of public officers, forbids the
application of the doctrine of estoppel to the state, grow-
ing out of the conduct and representations of its officers.”

As relating to the present case, we hold that, where a
defendant is convicted and sentenced to a term of imprison-
ment, and, on appeal, the judgment is affirmed and a man-
date issued, but, in the same proceeding, a delay occurs
before the defendant is taken into custody, such delay will
not invalidate the sentence. In such case, it appears, on
reason and by virtue of the weight of authority, that the
judgment can be satisfied only by carrying into effect the.
sentence imposed by the trial court, and the term of im-
prisonment does not begin until the time the defendant is
taken into custody on the mittimus or incarcerated under
the sentence.

It clearly appears to us that the relator is not entitled
to the relief he seeks. Under the facts, and pursuant to
the law, the imprisonment of defendant was not unlawful,
nor was he unjustly restrained of his liberty.

The judgment allowing the writ must be and it hereby
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is reversed, with directions that the relator be incarcer-
ated in the penitentiary for the time designated in the
judgment.

REVERSED.

MARGARET SAYRE BAKER, APPELLEE, V. SCHOOL DiSTRICT No.
48 oF ScorTs BLUFF COUNTY, APPELLANT.

FILED JANUARY 2, 1931. No. 27459.

1. Contracts: ABANDONMENT. Where a contract is entered into
and thereafter each party thereto performs acts inconsistent with
its existence, but in each instance the inconsistent act of the
one is acquiesced in by the other, such contract will be treated
as abandoned by mutual consent.

Record examined and found to reflect a mu-
tual abandonment of the contract involved.

3. Appeal. Further, in overruling the motion of the school dis-
trict to direct a verdict in its favor, interposed at the close of
Baker’s evidence in chief, the trial court committed reversible
error.

APPEAL from the district court for Scotts Bluff county:
EpwARD F. CARTER, JUDGE. Reversed and dismissed.

Raymond & Fitzgerald, for appellant.
“George C. Porter, contra.

Heard before Goss, C. J., RoSE, DEAN, Goob, THOMPSON,
EBERLY and DAy, JJ.

THOMPSON, J. _

This action was insiituted by the appellee, Margaret
Baker, formerly Margaret Sayre, hereinafter called Baker,
against the appellant school district on an ordinary school
teacher’s contract for nine months, to recover salary as
such teacher for a period of five months that she did not
teach, having been, as she claims, wrongfully discharged.
Trial was had to a jury, verdict returned for Baker and
judgment entered thereon for the full amount claimed, to
reverse which the school district appeals.

There are numerous claimed errors for reversal pre-
sented. It is our conclusion, however, arrived at from an
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examination of the entire record, that the question for our
determination is, whether or not the motion of the school
district for an instructed verdict in its favor, interposed
at the close of Baker’s evidence in chief, should have been
sustained. As a basis for such motion, the following
grounds, in substance, were urged: The evidence is in-
sufficient to sustain a verdict in favor of Baker; the evi-
dence affirmatively shows that the contract was not
breached by the school district; the evidence shows that
Baker voluntarily relinquished any claim under the con-
tract; further, there is no evidence proving or tending to
prove any legal damages.

Thus, the evidence should have our first consideration.
The execution of the contract, the entering upon the per-
formance thereof by Baker, the service rendered there-
under for four months by her, and the receipt of compen-
sation therefor, are admitted. Sometime during the Christ-
mas vacation period of 1928 and 1929 Baker was married.
Thereafter the school board of the district, through J. K.
Butcher, director, being desirous of obtaining a release
from this contract, formulated and submitted by way of
the mail a proposition to Baker, which, so far as material
is as follows: )

“Morrill, Nebraska, January 1, 1929. Mrs. Margaret
Baker. Dear Margaret: I have talked with the other
members of the board, in regard to continuing your school
after marrying and it was our decision that Milton’s in-
clination to be with you has been so strong that it would
indicate that now since you are all his own he would be
inclined to feel that he had a perfect right to be with you
all he pleased, and we too believe he should have that
privilege; therefore after carefully considering all we be-
lieve it would be more satisfactory to all concerned if you
would hand in your resignation. I am very sorry things
had to turn out this way, but under the circumstances, I
am afraid it would end up unsatisfactory and if it was
necessary to change teachers at all we much prefer to do
it now.”
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A day or two after this letter was received by Baker,
such Butcher called her over the telephone, and inquired
if she had received such communication. She, in testify-
ing as a witness in her own behalf, and as part of her
main case, said that she had, and further stated:

“And he started to tell me that he had talked with the
school board and they had decided it was the only thing to
do. And I told him I would be out and talk to him that
afternoon, and he said that would be all right.”

Butcher, in testifying as her witness, and as a part
of her case in chief, on this same matter, stated:

“I said, ‘Did you get my letter? And she said, ‘Yes.’
I said, ‘I am very sorry things have turned out the way
they have, but you know the dissatisfaction that existed
out there and still seems to exist and after we have talked
it over with the other members of the board, we decided
that was the best thing to do.” She said, ‘All right.” She
said, ‘I was just going out to your place.” And I said, ‘I
will be leaving town right away.’ She said, ‘I want to
get my things.’ And I said, ‘Mrs. Butcher is home.’ And
I think that is all the conversation over the telephone.”

Immediately thereafter Baker went to the Butcher home,
where she had been rooming and boarding, obtained her
belongings, then went from there to the schoolhouse, pro-
cured such articles of hers as had been used there by her
as teacher, surrendered the key to the school building, or
at least left such key, and returned to her then home.
In the evening of this same day, Butcher, having relied
on the statements and acts of Baker, and having discussed
the matter with the county superintendent, employed an-
other teacher; and such teacher, with full knowledge there-
of on the part of Baker, entered upon the discharge of
her duties and fully complied therewith for the remaining
five months of the school term, and received the compen-
sation agreed upon from the district therefor. During
such period of five months Baker at no time objected to
the course pursued by the school district; neither did she
inform the school officers that she was ready, willing and
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able to assume the duties as teacher, or that she desired
to do so.

It is clearly apparent that the acts of these respective
parties are inconsistent with the theory of a continuance
of the contract, as claimed by Baker, but are confirmatory
of the theory of the school district that the contract was
abandoned by concurrence of the parties thereto.

Considering the testimony of Baker and Butcher, the
one with the other, and each in connection with the above
quoted letter, and with the acts of both parties forming
an integral part of the same transaction, there can be
but one conclusion arrived at, and that is, that the con-
tract here involved was abandoned by the mutual consent
of the contracting parties.

Where a contract is entered into and thereafter each
party thereto performs acts inconsistent with its existence,
but in each instance the inconsistent act of the one party
is acquiesced in by the other, such contract will be treated
as abandoned by mutual consent. Herpolsheimer v. Chris-
topher, 76 Neb. 352.

It follows that the motion for a directed verdict should
have been sustained, and the trial court committed revers-
ible error in not so ruling.

It might be well to state further that the evidence taken
subsequent to the overruling of the motion for a directed
verdiet in no manner changed the foregoing indicated situ-
ation, and the verdict of the jury was without support
in the evidence.

This renders it unnecessary to consider any other claimed
errors presented.

The judgment of the trial court is reversed and the
action dismissed, and the costs of both this court and the
trial court are taxed to appellee Baker. .

REVERSED AND DISMISSED.
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PETER S. PETERSON, APPELLANT, V. DEPARTMENT OF PUBLIC
WORKS ET AL., APPELLEES.

FiLep JANUARY 7, 1931. No. 27472.

‘1. Commerce: MOTOR VEHICLES: REGISTRATION: FEES. Section
60-302, Comp. St. 1929, requiring the owners of motor vehicles
to obtain certificates of registration of such vehicles, and sec-
tion 60-314, Comp. St. 1929, requiring the payment of a fee,
graduated as to amount by the carrying capacity of the motor

" vehicle, for such certificate, do not violate the commerce clause
" of the federal Constitution.

2. Automobiles: REGISTRATION FEES. Motor vehicle registration
fees, as provided for by section 60-314, Comp. St. 1929, are not,
in fact, an occupation tax, and the designation of them, as such,
in said section is a misnomer.

APPEAL from the district court for Lancaster county:
ELwoop B. CHAPPELL, JUDGE. A ffirmed.

Gaines, McGilton, Van Orsdel & Gaines and William C.
Ramsey, for appellant.

C. A. Sorensen, Attorney General, and L. Ross Newkirk,
contra.

Heard before Goss, C. J., Rosg, DEAN, Goob, THOMPSON,
EBERLY and DAy, JJ.

Goop, J. ,

Plaintiff brought this action, seeking a decree enjoin-
ing state officials from interfering with him in the oper-
ation of his motor truck over the highways of the state
of Nebraska. A general demurrer to the petition was
sustained. Plaintiff refused to further plead. Judgment
of dismissal followed. Plaintiff appeals. ,

In his petition plaintiff alleges that he is a resident of
Underwood, Iowa, the owner of a motor truck bearing Iowa
license No. T F 35, used for the transportation of live stock,
and that he is chiefly engaged in the transporting of live
stock from the vicinity of Underwood, Iowa, to the stock-
yards in Omaha, Nebraska; that he holds a license giving
him a permit to drive said truck on the public roads and
highways of said state; that defendants have threatened to
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have him arrested, should he fail to take out a license in
the state of Nebraska and thereby obtain a permit in the
state to operate his said truck upon the public highways of
this state. He alleges that the state is attempting to levy
an unjust tax upon the property of the citizens of another
state coming into this state, and that the proposed collec-
tion of a license fee, or automobile tax, is unreasonable, un-
just and contrary to the terms of the commerce clause of
the Constitution of the United States. _

The principal question for determination is the validity
of the Nebraska statute imposing upon owners of automo-
biles and trucks the obligation of obtaining a license or
permit to operate their motor vehicles over the highways
of this state, and requiring the payment of the fee provided
by the statute.

Nebraska, like most of her sister states, has adopted a
rather comprehensive motor vehicle law. Experience has
taught the necessity of regulating motor traffic over the
state highways. It has provided for registration of all
motor vehicles, the obtaining from designated officials cer-
tificates showing the owner’s right to operate the vehicle
over the highways ; provided for the display of registration
numbers on each vehicle, and regulating the speed and use
of motor vehicles on the highways. The state is now, and
for some years past has been, engaged in improving high-
ways by paving and hard-surfacing them for the use by
owners of such means of transportation. It is expending
several millions of dollars annually in such work. The law
provides for registration fees for the owners of automobiles
and of motor vehicles, graduated according to carrying ca-
pacity or weight. A small part of this fee, so charged, is
used for the administration of the law. The remainder of
it is used exclusively to aid in improving and maintaining
hard-surfaced highways. The amount of these fees forms
only a small part of the total expended by the state in im-
proving and maintaining its highways.

We deem it necessary to quote only such provisions of the
law as have been attacked in this action. Section 60-302,
Comp. St. 1929, in part, provides: “Every owner of a mo-
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tor vehicle shall, for each motor vehicle owned, except as
herein otherwise expressly provided, make application for
registration on a blank to be furnished for that purpose by
the county treasurer of the county of (in) which the owner
resides, or if such owner is not a resident.of this state,
such application for registration may be made to the county
treasurer of any county. (Then follows the information
which must be contained in the application.) Provided, the
provisions of the act relative to registration and the dis-
play of registration numbers shall not be construed to apply
to any motor vehicles owned by a nonresident of this state,
if the owner thereof shall have complied with the provisions
of the law of the state of which he is a resident, relative
to the registration thereof and the display of registration
number plates thereon, and shall conspicuously display his
registration number plates as required by the law of this
state. The provisions of this section, however, as to the
exemption from registration of such nonresident owners
shall apply only to the extent that under the laws of the
state of his residence like exemption and privileges are
granted to motor vehicles, * * * trucks, and motor
busses, duly registered under the laws of and owned by
residents of this state. A nonresident, within the meaning
of the provisions of this chapter, shall be held and defined
to mean a person residing in another state, territory or dis-
trict, and temporarily residing or sojourning within this
state for a period of sixty (60) days, or less, in any one
year. Provided, further, that none of the exemptions from
the requirements of registration shall apply to commercial
motor trucks or motor busses.”

Section 60-314, Comp. St. 1929, provides the scale of
registration fees. For ordinary automobiles the fee ranges
from $8 to $12 per annum ; and “for motor vehicles equipped
to carry more than seven persons the fee shall be twenty-
five ($25) dollars plus seven dollars ($7) additional for
each person which said car is equipped to carry.” It is
further provided that motor vehicles engaged entirely in
the transportation of passengers for hire shall be subject
to the same rates provided for trucks. The registration
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fee on trucks is as follows: “On all trucks on which the
advertised carrying capacity shall not exceed two thousand
(2,000) pounds, eight dollars ($8). On all trucks on which
the advertised carry (carrying) capacity is more than two
thousand (2,000) pounds but does not exceed three thou-
sand (3,000) pounds, twelve dollars ($12). On all trucks
on which the advertised carrying capacity is more than
three thousand (8,000) pounds but does not exceed four
thousand (4,000) pounds, eighteen dollars ($18). On all
trucks on which the advertised carrying capacity is more
than four thousand (4,000) pounds but does not exceed
five thousand (5,000) pounds, the fee shall be twenty-five
dollars ($25). On all trucks on which the advertised car-
rying capacity is more than five thousand (5,000) pounds,
the fee shall be twenty-five dollars ($25) plus ten dollars
($10) for each thousand (1,000) pounds, or fraction there-
of, by which the advertised carrying capacity exceeds five
thousand (5,000) pounds.”

There are other provisions of the statute making it a
misdemeanor for one to operate a motor vehicle over the
highways of the state without complying with the laws as
to registration. We assume that it is the threatened arrest
of the plaintiff for noncompliance with the registration laws
of the state that is sought to be enjoined.

If the statute does not violate the commerce clause of the
federal Constitution, then the demurrer to the petition was
rightfully sustained. It is conceded that at this time con-
gress has not occupied the field of regulating interstate
traffic by motor vehicles operated over public highways,
and, in the absence of such legislation, the state may enact
reasonable regulations, provided it does not burden inter-
state commerce in their enforcement.

The precise question has not heretofore arisen in this
state, so far as we are advised. Similar questions under
similar statutes, have arisen in a number of the sister
states, and have reached the supreme court of the United
States for decision. Its interpretation of such laws is con-
trolling.











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































