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STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL,
APPELLEE, V. WILLIAM SPLITTGERBER ET AL., APPELLANTS.

FILED FEBRUARY 28, 1930. No. 27060.

1. Animals: TUBERCULIN TEST: PorLiCE PowER. The legislature
may in the exercise of the police power require that the owners
of breeding cattle submit such animals to the tuberculin test and
may adopt reasonable measures for carrying out the require-
ment.

2. Constitutional Law: ANIMALS: CLASSIFICATION: TUBERCULIN
TeST. The legislature may use its discretion in adopting a
classification making a distinction between the testing of breed-
ing cattle and feeding cattle when the object to be accomplished
is for the public interest.

3. Animals: TUBERCULIN TEST: POLICE POWER. “It is within the
province of the legislature in the exercise of police power to
require the examination, inspection and testing of cattle for
bovine tuberculosis, and if such disease is found to exist, to make
provisions for the summary destruction of the diseased animals.”
State v. Heldt, 115 Neb. 435.

APPEAL from the district court for Wayne county:
DE WitT C. CHASE, JUDGE. Affirmed.

North, Caldwell & Gillogly, for appellants.

C. A. Sorensen, Attorney General, and Peterson & Devoe
contra.

»

Heard before Goss, C. J., RosSgE, DEAN, GooD, EBERLY and
DAy, JJ., and MESSMORE, District Judge.

DEAN, J.

This action was begun by the state, in the district court
for Wayne county, on the relation of O. S. Spillman, then
attorney general, as plaintiff, to enjoin William Splittgerber
and Gus Splittgerber, defendants, from “obstructing or
preventing by force or otherwise any member or agent of
the department of agriculture,” hereinafter called the de-
partment, from applying the tuberculin test to defendants”
cattle, pursuant to the provisions of chapter 12, Laws 1927.
Defendants contend that the act is unconstitutional, and
they seek by cross-petition to have the agents of the de-
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partment enjoined and restrained from entering their
premises for the purpose of applying the tuberculin test
to defendants’ cattle. The court found for the plaintiff and
the defendants Splittgerber have appealed.

Section 1, art. I, ch. 12, Laws 1927, follows:

“The department of agriculture shall be vested with the
power and charged with the duties of protecting the health
of live stock in Nebraska, of determining and employing
the most efficient and practical means for the prevention
suppression, control and eradication of dangerous, infec-
tious, contagious or otherwise transmissible diseases among
domestic animals, and to that end of placing in quarantine
any county or part of any county, or any private premises,
or private or public stockyards, and of quarantining any
domestic animal or animals infected with such disease or
which have been, or are suspected of having been, exposed
to infection therefrom, and of killing any animal so infected,
and of regulating or prohibiting the arrival into and de-
parture from and movement within the state of animals
infected with such disease or exposed, or suspected of
having been exposed, to the cause, infection or contagion
therefrom, and, at the cost of the owner, of detaining any
domestic animal found in violation of any departmental or
statutory regulation or prohibition.”

Article II, ch. 12, Laws 1927, provides generally that,
when a petition signed by 60 per cent. or more of the
owners of 51 per cent. of breeding cattle in a county, as
disclosed by the last assessment rolls, shall be presented to
the department asking that all breeding cattle herds be
tested for tuberculosis, the department shall fix a time for
a hearing ﬁpon the petition and shall cause a notice to be
pubiished in the county for three weeks previous to the
time fixed for such inspection. The act also provides that,
when the petition is declared sufficient, the department
shall thereupon declare the county in which the petitioners
reside an area for the inspection, examination, and testing
of the breeding cattle therein for tuberculosis. When such
area is established, a time shall be fixed and a notice thereof
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published for the inspection of such breeding cattle. The
act also provides that steers and other cattle in feed lots,
being fed for market, and steers brought in for feeding
and grazing purposes, shall be exempt from such test
when kept apart from the tested cattle under the rules of
the department. And the law also provides for compensa-
tion to the owner for any animals found affected with
tuberculosis and subsequently slaughtered. The foregoing
requirements were substantially complied with by the de-
partment in apt time for making the inspection com-
plained of.

The record discloses that from January 10 to July 30,
1927, a total of 1,188 herds of breeding cattle, numbering
17,426 cattle in all, were tuberculin tested, and all of this
testing was performed in Wayne county on a cooperative
basis between the United States bureau of animal industry
and the state department.

A test of defendants’ cattle was commenced May 16, 1927,
and completed May 21, and 80 head of cattle were tested,
and of this number five were classified as reactors to the
tuberculin test and were shipped to Omaha. The chief of
the bureau of animal industry testified that these five cattle
were appraised as to their value, but the records of the
department do not show whether payment has been made
in part by the federal government and in part by the state
government, as the defendants had' not then signed the
necessary papers. A witness, being called in respect of
this feature, testified that, so far as they were able to dis-
cover, the testing of all of the herds of breeding cattle in
Wayne county had been completed, with the exception of
the defendants’ cattle, and that an order was issued accred-
iting the county. This witness also testified that, after the
discovery of tuberculosis among defendants’ cattle, such
cattle were placed in quarantine.

Denial is made by defendants that all of the herds of
cattle in Wayne county have been tuberculin tested, and
the contention is made that tubercular cattle are feeding on
each side of the pasture in which defendants have their
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breeding cattle, and that the feeding cattle mingle with
defendants’ cattle and no effort has been made by the de-
partment to test any of such feeding cattle for tuberculosis.
They also contend that the law governing the testing of
breeding cattle is unconstitutional, in that it discriminates
between such cattle and feeding cattle, and that both feed-
ing and breeding cattle are susceptible to tuberculosis. We
do not think the omission by the legislature to provide for
the inspection of feeding cattle is a discrimination against
the owners of breeding cattle as asserted. Feeding cattle
are of course raised for market and must necessarily pass
through many stages of inspection and the like before the
meat product finally reaches the public for consumption.
That the existence of tuberculosis in breeding and dairy
cattle is a menace to the public health both of infants and
adults is a matter of common knowledge.

The act in question here has been construed by us in
State v. Heldt, 115 Neb. 435, wherein this court, in a well-
reasoned opinion by our late lamented associate, Judge
George A. Day, announced the following rule:

“It is within the province of the legislature in the exercise
of police power to require the examination, inspection and
testing of cattle for bovine tuberculosis, and if such disease
is found to exist, to make provisions for the summary
destruction of the diseased animals.” -

And in the present case, as in State v. Wallace, 117 Neb.
588, we reaffirm the pronouncement in the Heldt case in
every material particular. See, also, State v. Kistler, ante,

. 89.
° It must appeal to every unbiased mind that the legisla-
ture is warranted in its solicitude for the public health and
welfare as disclosed by the facts in the present case. The
legislature may in the exercise of the police power require
that the owners of breeding cattle submit such animals to
the tuberculin test and may adopt reasonable measures for
carrying out the requirement. Fevold v. Board of Super-
visors, 202 Ta. 1019. And the legislature may use its discre-
tion in adopting a classification making a distinction be-
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tween the testing of breeding cattle and feeding cattle when
the object to be accomplished is for the public interest.
In Schulte v. Fitch, 162 Minn. 184, the Minnesota court
made this timely observation: ‘“Statutes to promote and
protect the public health by suppressing tuberculosis among
domestic animals are for a public purpose. Laws for pro-
moting and protecting the public health are liberally con-
strued to accomplish the intended purpose.”

In view of the facts before us and of the law applicable
thereto, we conclude that the judgment must be and it
hereby is

AFFIRMED.

STATE, EX REL. ELEANOR A. OLESON, APPELLANT, V. BEN F.
GRAUNKE, COUNTY TREASURER, ET AL., APPELLEES.

FiLep FEBRUARY 28, 1930. No. 27334.

1. Automobiles: LICENSE To DRIVE. Section 5, ch. 148, Laws 1929,
construed, and held to deny to any person, under 16 years of age,
the right to a license to drive a motor vehicle.

PoLicE POwER. The state, in the exercise of

its police power, may limit the operation of motor vehicles on

its highways to persons who have attained a specific age, if the
age limitation is not arbitrary or unreasonable. Limiting to per-
sons who have attained the age of 16 years the right to a license
to operate motor vehicles is neither arbitrary nor unreasonable.

CoNSTITUTIONAL LAw. A statute that denies

to persons under 16 years of age the right to a license to drive

a motor vehicle does not have the effect of depriving persons,

under 16 years of age, owning automobiles, of property without

due process of law.

APPEAL from the district court for Cuming county:
CHARLES H. STEWART, JUDGE. Affirmed.

A. R. Oleson, for appellant.
C. A. Sorensen, Attorney General, and Clifford L. Rein,
contra.

Heard before Goss, C. J., ROSE, DEAN, GooD, EBERLY and
DAY, JJ., and MESSMORE, District Judge.
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Goop, J.

Relator, a young woman under 16 years of age, sought
a peremptory writ of mandamus to compel the county
treasurer of Cuming county and the secretary of the depart-
ment of public works of the state of Nebraska to issue to
her an automobile driver’s license. The trial court denied
the writ, and relator appeals.

The appeal involves a proper interpretation of section 5,
ch. 148, Laws 1929, which is as follows: “If the application
to operate a motor vehicle required by this act discloses
that the applicant for such license suffers from a physical
defect or defects of a character which may affect the safety
of operation by such applicant of a motor vehicle, the ex-
aminer may require such applicant to show cause why such
license should be granted, and may require such applicant
through personal examination and demonstration as may
be prescribed by the department of public works to show
the necessary ability to safely operate a motor vehicle on
the public highways; and if the examiner be satisfied, after
such demonstration, that such applicant has the ability to
safely operate such motor vehicle, a license may be issued
to the applicant, subject, however, to a limitation to operate
only such motor vehicles as the license shall designate at
the discretion of the department of public works. No
license shall, under any circumstances, be issued to any
person who has not attained the age of full sixteen (16)
years: Provided, however, that prior to January 1, 1930,
licenses shall be granted without examination to all appli-
cants as a matter of course, who have driven an automobile
for more than six months prior to the date of application,
and who shall so state in said application.”

The record discloses that relator is a competent driver
and had driven an automobile for a period of more than
six months prior to the time of making application for a
license. She contends that, under the proviso of section 5,
she is entitled to a driver’s license as a matter of course.
We do not think the contention is sound.

Section 8391, Comp. St. 1922, which has been in force
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for many years, makes it unlawful for any person, under
16 years of age, to operate a motor vehicle upon the high-
way. The legislature of 1929 was of course familiar with
that statutory provision. It seems incredible that the legis-
lature would authorize the issuance of a license for any
person to do an unlawful act. Moreover, said section 5
specifically provides: “No license shall, under any circum-
stances, be issued to any person who has not attained the
age of full sixteen (16) years.” In view of this specific
provision and the then existing legislation, making it un-
“ lawful for any person under 16 years of age to operate a
motor vehicle upon the highways, it seems clear that the
proviso in section 5 was intended to relate to the taking of
the examination, and other matters, in the earlier part of
the section, and was not intended to authorize the issuance
of a license to any one under 16 years of age.

Relator contends that because she had, in previous years,
been granted an owner’s automobile license she was entitled
to a driver’s license, so that she, herself, might operate her
car, and that to deprive her of a driver’s license is in
violation of the Fourteenth Amendment to the Constitution
of the United States and violative of the Constitution of
Nebraska, in that it deprives her of her property without

“due process of law.

The refusal of a driver’s license does not operate to de-
prive relator of her automobile. She may sell the vehicle
or permit its use by any one who is authorized by law to
drive it upon the highway. The act, however, restricts
driving of the car on the. highways to those who possess
a driver’s license.

In the exercise of its police power, the state, by appro-
priate legislation, may control and regulate the manner in
which motor vehicles may be operated, and may prescribe
reasonable limitations as to the classes of persons that may
operate them. A motor vehicle, while not in use, is a harm-
less instrument, but when put in operation upon the high-
way it may become, in the hands of the incompetent or
inexperienced, a danger and menace to the public. We
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think no one will contend that it would be an improper
exercise of the police power to prohibit persons under 10
years of age, or those whose sense of hearing or sight is
seriously defective, from operating a motor vehicle. The
question is whether the classification is reasonable. It is
quite possible that some persons under the age of 16 years
are more apt than others in learning to operate motor
vehicles, and perhaps more apt than many adults, but the
fact remains that, as a class, they have not, at that age,
attained the discretion and judgment which would make it
safe for them to operate motor vehicles upon the highway.
The line must be drawn somewhere, and the only question
is whether the legislature acted arbitrarily or reasonably
in drawing the line at 16 years of age.

We are of the opinion that the limit of 16 years is not
arbitrary but is a reasonable exercise of the police power,
and that the act, restricting automobile drivers to persons
over 16 years of age, is not violative of either the state or
federal Constitutions, which forbid the taking of private
property without due process.

The record is free from error, and the judgment is

AFFIRMED.

JERRY R. VRBSKY, APPELLANT, V. GEORGE ARENDT ET AL.,
APPELLEES.

F1LED FEBRUARY 28, 1930. No. 26841.

1. TFraud: TIME oF DISCOVERY: QUESTION FOR Jury. In an action
at law to recover damages sustained through fraud, the question
as to time when plaintiff discovered the fraud, or facts con-
stituting the fraud, or facts sufficient to put a person of ordinary
intelligence and prudence on inquiry which would lead to the
discovery, is one of fact for the determination of the jury in the
same manner as other questions of fact.

2. Prial: DIRECTION OF VERDICT. The trial court should not direct
a verdict of the jury unless the evidence is so clear upon every
point upon which the verdict may depend that reasonable minds
cannot come to any other conclusion. Bank of Cortland v. Maxey,
102 Neb. 20.
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APPEAL from the district court for Lancaster county :
MASON WHEELER, JUDGE. Reversed.

John E. Mekota, Claude S. Wilson, Roy F. Gilkeson and
Hymen Rosenberg, for appellant.

C. C. Flansburg, W. T. Thompson, Perrin & Kier and
M. V. Beghtol, contra.

Heard before Goss, C. J., ROSE, DEAN, Goop, EBERLY and
DAY, JJ., and MESSMORE, District Judge.

Day, J. i

The plaintiff brought an action at law to recover $14,000
damages alleged to have been sustained by virtue of a con-
spiracy to defraud by misrepresentation on the part of the
defendants in a real estate trade. At the close of the plain-
tiff’s evidence, the trial court directed a verdict for defend-
ants on the theory that the action was barred by the statute
of limitations.

The evidence in this case is wholly that on behalf of the
plaintiff, and in reviewing the action of the trial court we
must regard as conclusively established every point favor-
able to the unsuccessful party which the evidence tends to
establish. Curtice Co. v. Estate of Jones, 111 Neb. 166;
Bank of Cortland v. Maxey, 102 Neb. 20.

With this rule of law definitely in mind, the following
statement of facts is delineated: The defendant Arendt was
the owner of property in Lincoln, Nebraska, known as the
Clayton Apartments, which he traded, with the assistance
-of defendants Nickles, Douthett, and Pardee, to the plaintiff,
a Bohemian farmer, for 80 acres of land in Saline county
and a mortgage on other land for $22,000. The mortgage
was paid in full and the trade valuation of the land, $14,000,
was realized, so that in truth the defendant Arendt received
$36,000 for his apartment. The deal was consummated
after negotiations between the parties for a period of sev-
eral weeks, during which time numerous interviews were
had between the plaintiff and the defendants, individually
and collectively. Nickles, Douthett, and Pardee were real



VoL. 119] JANUARY TERM, 1930. 445
Vrbsky v. Arendt.

estate men, to whom the plaintiff paid a commission upon,
and as a part of, the consummation of the deal. The de-
fendant Arendt, the owner of the apartment, had a joint
office with the other defendants.

The defendants represented to the plaintiff that the
apartment cost $42,000 to build and that it was worth
more than $36,000. To add color to this representation and
to inspire confidence in the plaintiff, he was told that
Douthett was the superintendent in construction and knew
the cost thereof. Douthett told him many times that the
actual cost of the construction of the apartment, plus the
cost of and the value of the ground, $18,000, was more
than $42,000, and that the value of the apartment was
more than $36,000. The apartment, according to the testi-
mony of defendant Douthett, did not cost over $18,000,
and the ground was worth only $3,500. It is clearly evident
that, as a result of this trade, plaintiff sustained a loss of
approximately $14,000. The plaintiff was not interested in
the apartment because, as stated in his own words, “I am
no good with city property.” He was ignorant as to values
of city property and knew not how to handle it. But the
defendants sustained their contact with him by evincing
their interest in assisting him to dispose of certain proper-
ties he owned. But they continuously and repeatedly cen-
tered his attention upon this particular deal. It was the
controlling motif of their activities. The plaintiff, ignorant
and inexperienced as to city property, believed and relied
upon the representations made to him and closed the deal
February 19, 1922. He did not discover the falsity of the
representations until about December 8, 1926. This action
‘was started June 22, 1928.

The principal assignment of error is that the trial court’
erred in finding, as a matter of law, that the plaintiff’s
cause of action was barred by the statute of limitations,
and in directing a verdict for the defendants. Section 8512,
Comp. St. 1922, provides that an action for relief on the
ground of fraud shall be brought within four years, but the
cause of action in such a case shall not be deemed to have



446 NEBRASKA REPORTS. [VoL. 119
Vrbsky v. Arendt.

accrued until the discovery of the fraud. This statute has
been construed by this court, the leading case being Parker
v. Kuhn, 21 Neb. 413. There the rule is announced as fol-
lows: “An action for relief on the ground of fraud may be
commenced at any time within four years after a discovery
of the facts constituting the fraud, or of facts sufficient to
put a person of ordinary intelligence and prudence on an
inquiry, which, if pursued, would lead to such discovery.”
It cannot be doubted that this is the well-settled rule, since
it has been adhered to by this court in an unbroken line of
decisions, including among others: Coad v. Dorsey, 96
Neb. 612; Bank of Miller v. Moore, 81 Neb. 566 ; Raymond
v. Schriever, 63 Neb. 719; Horbach v. Marsh, 37 Neb. 22;
Wright v. Davis, 28 Neb. 479.

This transaction occurred February 19, 1922, while this
suit was started June 22, 1928. The plaintiff alleges in his
petition, and testifies in support thereof, that he first dis-
covered the fraud December 8, 1926, meaning, under our
construction of the words of the statute, that he then first
discovered the fraud or facts constituting such fraud suffi-
cient to put a person of ordinary intelligence and prudence
upon an inquiry, which, if pursued, would have led him to
such discovery. The defendants contend that the plaintiff
in this case prior to four years from the date of bringing
the action discovered such facts. The trial court followed
their view. The defendants attribute knowledge to the
plaintiff, first, because he went into possession February
23, 1923. The evidence upon this point is that he went
into possession, but did not personally manage the apart-
ment, nor collect the rent, but did visit the property a
number of times. The plaintiff testifies that he did not dis-
cover through his possession of the property any facts
constituting fraud. Even his living in the apartment would
not necessarily put him in possession of such knowledge.
In Carson v. Greeley, 107 Neb. 609, where the plaintiff lived
on the land for an entire year, this court held that an action
brought five years afterward was not barred. The plaintiff
here, a Bohemian, was born in Heskov, Hungary, coming
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to this country when eight years of age, with little educa-
tion, and lived upon a farm almost up to the time of this
transaction. Paraphrasing the language of Dean, J., in
Carson v. Greeley, supra, the plaintiff knew nothing about
city property; he placed great reliance in defendants, and
~ did not have an understanding of business affairs that would
enable him to cope with the.defendants. Just as in the last
cited case, he was lulled into a feeling of security by the
defendants, who continued to represent to him that he had
secured a property for less than at cost, and less than it
was worth. Some of them secured another trade, which
they représented to him as making him a $1,000 profit.
This, no doubt, sustained his feeling of security and pre-
vented a suspicion from arising. He was under no duty to
have the property appraised until he had knowledge which
would put him on inquiry. Gerner v. Mosher, 58 Neb. 135;
Raymond v. Schriever, 63 Neb. 719. In the latter case, Mr.
Justice Holcomb said: “The test is not whether the de-
frauded party has the opportunity or power to discover
the fraud, but whether he was in possession of such facts as
were sufficient to demand an investigation, which, if pur-
sued, would have disclosed the fraud.”

Next it is argued that one Humpe, a real estate man, was
his agent for managing the apartment and collecting the
rents. Plaintiff asked him to find a buyer, but price was
not discussed. This man knew the value of said apartment,
but testified that he never told plaintiff, because, as he said,
it was none of his affairs. This corroborates the plaintiff’s
testimony. It is evident that knowledge of facts constituting
fraud cannot be imputed to the plaintiff from this circum-
stance. Particularly is this true since at this time plaintiff
would not have believed him as against defendants, as is
evidenced by the fact that, when some of the apartments
became vacant and Humpe did not immediately lease them,
he turned the property over to Douthett to manage.

The final contention of defendants, in this regard, is
that on August 2, 1923, he traded with defendants Nickles
and Douthett, representing an owner of a hotel in Belgrade,



448 NEBRASKA REPORTS. [Vor. 119
Vrbsky v. Arendt.

Nebraska, wherein he traded the apartment for said hotel,
and within two weeks thereof discovered that he had been
defrauded, and that this transaction should have put him
upon inquiry in'the former deal. We consider this subse-
quent transaction omly as it bears upon the plaintiff’s
knowledge of such facts constituting fraud as would start
him upon a course of inquiry which would lead him to the
ultimate discovery of such fraud. The second deal only
included two of the defendants in this case. It was not the
same transaction. For the purpose of that trade, his apart-
ment was valued at $36,000. He thought it was worth that
and so averred when he brought action on that tort. He
testified in that case that this apartment was worth $36,000.
It was not until the case was tried, December 8, 1926, when
defendant Douthett, and many other real estate men, testi-
fied that the value was around $21,500, and not $36,000,,
that there is any direct evidence that knowledge of the
fraud was brought to him. There is no case, as far as we
are aware, which holds that a man must be so keenly on
the scent of efforts to defraud him that, without knowledge
of any fact which would lead a prudent man to suspect he
had been defrauded, he is required to make investigations
merely because it is in his power to do so. Raymond v.
Schriever, 63 Neb. 719,

Taking into consideration the evidence upon the question
as to plaintiff’s knowledge of the facts which should have
put a person of ordinary intelligence and prudence on an
inquiry, which, if pursued, would lead to a discovery of
the fraud, we are of the opinion that it became a question of
fact for the jury as to whether or not he was apprised of
any fact which imposed upon him the duty to resort to an
appraisal of the property. No general rule can be an-
nounced covering all cases, but it is a question under all
the circumstances of each case for the determination of
the jury. Raymond v. Schriever, supra; Carson v. Greeley,
supra; Comfort v. Robinson, 155 Mich. 143; Oleson wv.
Oleson, 90 Neb. 738.

The trial court should not direct a verdict of the jury
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unless the evidence is so clear upon every point upon which
the verdict may depend that reasonable minds cannot come
to any other conclusion. Bank of Cortland v. Maxey, 102
Neb. 20. The evidence in this case, as examined and dis-
cussed herein, is not so clear that reasonable minds could
not come to a different conclusion than the trial judge.
Whereupon, it follows as a practical conclusion that the
trial judge usurped the function and invaded the province
of the jury when he determined the question of fact as to
the time when the plaintiff in this case discovered facts
constituting fraud sufficient to place him upon an inquiry
which would lead him to a discovery of the fraud as con-
templated by the statute.

Some confusion attended the trial of this case, both on
the part of the trial judge and the parties, most of which
arose out of the fact that many of the cases decided by our
court are in equity, wherein the court determines the fact
as well as the law. In a law action to recover damages for
fraud, the question as to the time of the discovery of the
fraud is a question of fact, and is to be determined, as other
questions of fact, by the jury.

We have carefully read the record, have given diligent
attention to the briefs and oral arguments, and find no
other question necessary for our determination. The court
should have submitted the case to the jury, and erred in
directing a verdict for defendants. The judgment is re-
versed and the cause remanded.

REVERSED.

ROSE, J., dissenting.

The decision will permit the jury to find that plaintiff,
during a period of four years, did not discover he had been
defrauded by false representations of value in a transaction
through which he acquired title to an apartment house with
the resulting right to rentals therefrom in lieu of former
income from the consideration paid by him. The effect of
such a finding by a jury will prevent the running .of the
four-year statute of limitations against an action at law to
recover damages for the fraud, assuming fraud was com-
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mitted. The law applicable to the facts of this case has
been stated as follows:

“If the fraud ought to have been discovered, and would
have been if reasonable diligence had been exercised by the
plaintiff, the statute will run from the time such discovery
ought to have been made.” 17 R. C. L. 858, sec. 218; Wright
v. Davis, 28 Neb. 479.

In my view of the evidence, the exercise of reasonable
diligence would, as a matter of law, have resulted in the
discovery of the alleged fraud within the statutory period
of four years. Definite facts disclosing a reasonable excuse
for the failure to discover the truth within four years are
wanting. There is nothing in the record to show that
plaintiff did not have ordinary intelligence. He accumu-
lated, and for years preserved, a considerable fortune. The
plea that he did not discover fraud within four years is at
variance with the common impulse of rational men to con-
template the value and earning capacity of their property,
when income therefrom is a means of livelihood. Rentals
from the apartment house were measures of value. They
imparted to plaintiff notice of fraud inducing the purchase
for a fraudulent consideration, if fraud were committed.
Unavoidable knowledge of facts disclosing fraud is equiv-
alent to a discovery of the fraud. Credulous reliance on the
vendor of the apartment house and on the agents who
represented him in the making of the sale is no excuse for
plaintiff’s failure to discover within four years misrepre-
sentations of value in that transaction. The law recognized
the competency of plaintiff to testify to the value of his
own property when acquired and did not permit him to
disregard the promptings of his own senses, his own
sources of information and his own right to redress and, by
denying knowledge of the fraud, escape the consequences
of his own failure to exercise reasonable diligence.

In my view of the record, the decision of the majority
delegates to the jury a power committed to the courts alone.

Since the jury are now permitted to prevent the bar of
the statute in cases of this kind, I think the purposes of the
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legislature in limiting the time in which actions at law for
fraud may be commenced will often be defeated and the
right to litigate stale claims preserved until witnesses dis-
appear. I agree with the district court that the action is
barred on the face of the record.

JOHAN A. ANDERSON ET AL., APPELLANTS, V. FRANK
LEHMKUHL, COUNTY CLERK, ET AL., APPELLEES.
STATE, EX REL. FIRST FARMERS ELECTRIC DISTRICT,
APPELLEE, V. FRANK LEHMKUHL, COUNTY
CLERK, ET AL., APPELLANTS.

FiLep MARCH 19, 1930. No. 26836.

1. Appeal: JUDGMENT ON REHEARING. A judgment of this court,
entered after a rehearing seasonably requested and allowed, be-
comes a final judgment and entirely supersedes the former
judgment, which is thereby suspended and vacated and is of no
force or effect.

9. Constitutional Law: CURATIVE ACT. A curative act is one in-
tended to give legal effect to some past act or transaction which
is ineffective because of neglect to comply with some requirement

of law. 12 C. J. 1091.
LEGAL PROCEEDINGS: IRREGULARITIES. Defects in legal

3.
proceedings which are mere irregularities may, in the absence
of constitutional limitations, be corrected.

4. : VoIip STATUTE. Retroactive statutes may legal-

jze unauthorized acts which could have been authorized in the
first place, but the legislature has no power to legalize a de-
fective proceeding based on a former act which has been held to
be unconstitutional.

5. Statutes: UNCONSTITUTIONAL LAaw. Courts appear to be divided
upon the question as to the extent to which moral obligations
may be recognized as arising out of unconstitutional enactments.
This court holds that, since an unconstitutional law is void, it
imposes no duty and confers no power nor authority upon any
one, and no obligation is created which can be enforced by
subsequent legislation.

. “In all cases where a general law can be made applicable,

no special law shall be enacted.” Const. art. III, sec. 18.

APPEAL from the district court for Saunders county:
HARRY D. LANDIS, JUDGE. Reversed, with directions.
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Peterson & Devoe, Charles H. Slama, Wymer Dressler,
Joseph F. Berggren and C. F. Galloway, for appellants
Anderson and others.

J. H. Barry and Rose, Wells, Martin & Lane, contra.

Heard before Goss, C. J., DEAN, THOMPSON, EBERLY and
DAY, JJ., and PAINE, District Judge.

PAINE, District Judge.

Two suits were consolidated by the distriet court for
Saunders county, and both were appealed to this court. In
the first suit the district court denied an injunction against
the defendants, which had been asked by the plaintiffs. The
second suit comes here on appeal from an order of man-
damus issued by the district court against the defendants.
It is impossible to present the issues involved without giv-
ing a statement of the facts in the two cases and then a
brief summary of the pleadings.

The First Farmers Electric District of Saunders county
was organized under sections 7147-7154, Comp. St. 1922,
for the purpose of building an electric line to distribute
light and power to the farms within the electric district,
and bonds of $30,000 were issued and sold to construct a
transmission line of poles and wires within the distriet,
which corporation proposed to buy electricity at wholesale
from the municipal plant of the city of Wahoo at the rate
of 6 cents per kilowatt, and in turn to sell this electric
current to the users living in said district at retail at an
increased price of from 9 cents to 14 cents per kilowatt.
Qaid electric district consisted of about 21 sections of farm
land running up to the city of Wahoo on all except the west
side of said city, and in addition thereto the officers of the
light district contracted to sell electric current to the vil-
lage of Ithaca, which was two miles beyond the boundaries
of said electric district, thereby contracting to furnish
power and light to users who were residing outside of the
electric district. Upon its construction said electric district
began to do business and has since continued to function
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in spite of continuous litigation, and is now furnishing
light and power to its customers. The directors of said
electric district assessed and levied taxes against the real
and personal property within such district and certified
the same to the county clerk of Saunders county, Nebraska,
and such levy was spread upon the tax rolls by order of
the commissioners of said county against all of the property
located within such light district.

Said sections 7147-7154, Comp. St. 1922, as amended by
chapter 169, Laws of 1923, were brought before this court
in the case of Elliott v. Wille, 112 Neb. 78, and an opinion
entered, finding the sections as amended were constitu-
tional, and that such distribution of light, heat and power
as was contemplated was for a public use as distinguished
from a private use, which opinion was filed April 30, 1924,
but upon rehearing an opinion was entered October 20,
1924, and reported in 112 Neb. 86, in which the judgment
of affirmance was vacated and the judgment of the district
court was reversed, for the reason that upon reargument
this court decided that, when a legislative act authorized
private individuals to create and fix the boundaries of a
district for public improvement to be paid for by taxes
levied upon the property within the district, and without
any provision for determination whether the owner’s prop-
erty had been arbitrarily or unjustly included within the
district, this was invalid in that it authorized the taking
of private property for a public use without just compensa-
tion. The court decided that by such a law the legislature
attempted to delegate to private individuals legislative and
judicial functions, and that such act violated both the state
and federal Constitutions, and this court issued an injunc-
tion as prayed for by the plaintiff.

Thereafter an attempt was made by those interested to
validate the action originally taken by securing the passage
by the legislature of Senate File No. 106, found in chapter
89, Laws 1925, which law, although couched in general
terms, applied specifically to the local conditions of the
First Farmers Electric District of Saunders county, as it



454 NEBRASKA REPORTS. [VoL. 119
Anderson v. Lehmkuhl.

attempted to validate proceedings had prior to the passage
of the law. Section 8, ch. 89, is as follows:

“The provisions of the two preceding sections shall be
considered cumulative and supplementary to article VII,
chapter 67, Compiled Statutes of Nebraska for 1922.”

Under this law the officers of the First Farmers Electric
District of Saunders county endeavored to make valid and
legal all of the steps which had been taken under the sec-
" tions which had been declared unconstitutional by this
court in the case of Elliott v. Wille, 112 Neb. 86. A suit
was immediately brought in the distriet court for Saunders
county to enjoin the validation of the purported bonds
and contracts of said electric district. This injunction was
denied by the district court for Saunders county and appeal
taken to this court. The issues were determined in the
case of Swanson v. Dolezal, 114 Neb. 540, in which it was
held that chapter 89, Laws 1925, attempted to cure the
defect in the original provisions, and that the act was not
a complete act within itself but was dependent upon the
provisions of the former act which had been declared
void. The effect of this decision was to wipe out all legisla-
tion in reference to this particular electric distriet, for it
was enjoined from assessing or levying any taxes against
the real or personal property within the boundaries of the
district.

Those interested in establishing this First Farmers Elec-
tric District again sought relief from the legislature, and
Senate File No. 68 was passed by the next legislature and
became chapter 106, Laws 1927. This law to establish
light and power districts in terms that would apply to the
conditions in which the First Farmers Electric District
found itself is carefully drawn and clearly shows the at-
tempt of the one drafting the same to avoid the defects in
the two former acts of the legislature as well as to come
within the law as stated by this court in its two former
decisions. The title of said Senate File No. 68 reads as
follows:

“An act relating to and defining the powers of heat,



VoL. 1191 JANUARY TERM, 1930. 455
Anderson v. Lehmkuhl.

light and power districts where ineffective proceedings
for their formation have heretofore been had; to validate
and cure the ineffective proceedings heretofore had for
their formation, their contracts and obligations, and their
bonds heretofore issued and.sold; and to declare an
emergency.”’

The appellees urge vigorously that this act was complete
in itself and not dependent in any way upon any prior act,
admitting, however, that it assumed the existence of cer-
tain physical facts which did exist and gave a method by
which the physical property of the former district, the
name of which was not to be changed, might be acquired
and the bonds issued several years before -be ratified, con-
firmed and paid. Appellees base their procedure upon a
statement, which was dictum, used by this court in Swanson
». Dolezal, supra, reading as follows: “We do not determine
that a curative act may not afford relief desired in this
case.” With the emergency clause, this law, found in chap-
ter 106, Laws 1927, was approved April 16, 1927, and the
said electric district endeavored to proceed to validate the
$30,000 worth of bonds and to assess and levy taxes to
pay the interest thereon, and upon March 6, 1928, the
plaintiffs filed their amended petition in the district court
for Saunders county against Frank Lehmkuhl, as county
clerk, and others, seeking a permanent injunction against
.the levy of such taxes on the ground that said act was in-
valid and unconstitutional. The defendants filed a demurrer
to the amended petition, which was sustained by the dis-
trict court, and the plaintiffs thereupon elected to stand
on the amended petition, and the district court entered a
decree sustaining the demurrer and dismissing the amended
petition, and from that decree the plaintiffs prosecute this
appeal to this court. ‘

The second suit involved in this decision was filed on
September 15, 1928, by the First Farmers Electric District
bringing a mandamus suit against Frank Lehmkuhl, the
county clerk, and other county officers to require and com-
pel the taxing authorities to levy taxes against the real and
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personal property within the electric distriet. In this suit
Gust Swanson and 23 other taxpayers of said electric dis-
trict filed their petition of intervention upon September
24, 1928, praying that mandamus be denied on the ground
that chapter 106, Laws 1927, was unconstitutional, and
upon this petition of intervention a trial was had upon
October 8, 1928, and the district court entered a decree in
favor of the First Farmers Electric District, and upon the
motion for a new trial being overruled the defendants and
interveners gave notice of this appeal.

Thus, while there are two distinct suits involving differ-
ent plaintiffs and defendants, yet the injunction suit and
the mandamus suit involve identical issues and both rest
upon the primary question whether chapter 106, Laws
1927, is a valid act under the Constitution and Laws. For
the purpose of determining this important question the
two proceedings have been consolidated by agreement of
the parties and all of the records and exceptions preserved
in one bill of exceptions, and by agreement both of the
cases are to be determined in one appeal by this court.

With this summary of the history of former proceedings
we will now examine the pleadings filed. In the injunection
case the amended petition filed by the plaintiffs alleges
many of the facts hereinbefore set out and then charges
that it is the purpose of the board of county commissioners
and the county clerk and the county treasurer to levy and .
collect taxes upon the real and personal property in said
district to operate said electric light and power district
and to pay the principal and interest of the bonds hereto-
fore issued by said district.

The plaintiffs further allege, first, that the said act of
the 1927 legislature is unconstitutional and absolutely null
and void, because it is special legislation, granting to this
electrie district exclusive privileges, immunities, and fran-
chises; second, that it violates section 7, art. VIII of the
Constitution of Nebraska, in that it uses the taxing power
for a purely private or corporate purpose; third, that it
violates the same section of the Constitution of Nebraska
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because it attempts to make said electric district a municipal
corporation and impose taxes for corporate purposes ;
fourth, that it violates section 3, art. I of the Constitution
of Nebraska, and section 1 of the Fourteenth Amendment
to the Constitution of the United States, in that it deprives
the plaintiffs of equal protection of law and deprives them
of their property without due process of law; fifth, that it
is null and void for the reason that it makes no provision
to give any taxpayer an opportunity to be heard except
and unless the taxpayer owns real estate in said district,
but that the owners of personal property who are taxpayers
thereon have no voice whatever in said organization;
sixth, that it is null and void because it grants special
benefits to lands within the district, and that the legislature
cannot impose taxation upon citizens generally for the pur-
pose of paying for benefits to lands of certain individuals
only which are especially benefitted thereby; and, lastly,
that it is null and void for the reason that it provides for
the original hearing to be had before the county commis-
sioners irrespective of whether a majority or any of said
commissioners may be residents and members of the light
district and users of current therein and interested in the
outcome of the proceedings, and fails to provide for a
change of venue or a hearing before some other board in
the event that any of the commissioners would be interested
in or users of the electric current to be furnished by it,
and alleges that one of the commissioners of Saunders
county was so interested at the time the Senate File No. 68
was passed and ever since that time.

The amended petition further sets out that Senate File
No. 68 was enacted in the hope of curing the defects of
prior acts which had been held void by the supreme court
in the two former cases herein cited, but alleges the fact
to lbe that no district has ever been legally organized under
any law whatsoever; that everything done thereunder is
null and void for the reason that since the passage of Senate
File No. 68 no petitions have been filed by any one for the
organization of the district, no elections have been held,
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no opportunity given to vote at any election or otherwise,
and that Senate File No. 68 is an attempt to supplement
former void statutes and to validate contracts and other
obligations which were null and void at the time they were
performed and executed, and that the distribution of the
electric current by said district is not of a public nature
nor business in which the public is interested in any manner
in a municipal or governmental capacity. To this amended
petition appellees filed a general demurrer.

The second case before us-is a mandamus case brought
by the state of Nebraska, on the relation of the First
Farmers Electric District, against the county officers, pray-
ing that they be required to extend the levy as taxes in
the sum of $4,000 certified, and proceed to collect the same
as taxes against the taxable property in the district. To
this petition some 24 taxpayers filed a petition in inter-
vention praying that chapter 106, Laws 1927, be declared
unconstitutional, null and void, and that the officers be
perpetually enjoined from collecting such taxes. The
county attorney filed an answer also praying the court to
declare said law unconstitutional. These cases were taken
under advisement by the district -ourt and a memorandum
opinion filed, from which this appeal is taken.

1. This court appreciates the importance of the issues
involved and is mindful of the’ fact that two opinions
affecting the same subject-matter are now in the published
reports of this court.

Much stress is laid by the appellees upon expressions
found in the first opinion published in the case of Elliott
v. Wille, 112 Neb. 78. It is claimed by appellees that it is
conclusively settled by this opinion that distributing this
electricity is a public purpose, and appellees rest other
contentions upon this decision. But in the later opinion
in the same case, as set out in 112 Neb. 86, such opinion
of affirmance was vacated and set aside and the judgment
of the district court was reversed.

A judgment of this court, entered after a rehearing,
seasonably requested and allowed, becomes a final judgment
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and entirely supersedes the former judgment, which is
thereby suspended and vacated and is of no force or effect.

2. The many issues presented in the pleadings tempt

one to weigh the authorities in support or opposition to
each contested claim, but because of the fairly extended
statement of the facts and issues involved, while we have
given attention to each and every issue presented and every
challenge interposed, yet our consideration of only the
most material thereof will be set out in this opinion in
order not to unduly extend the same.
" The court finds that under an act set out in sections
7147-7154, Comp. St. 1922, as amended by chapter 169,
Laws 1923, the First Farmers Electric District was or-
ganized, its lines built, and bonds of $30,000 issued, and
this court in Elliott v. Wille, 112 Neb. 86, held that such
statutes violated both the state and federal Constitutions
because such act permitted the taking of private property
for a public purpose without due process of law.

The first curative act endeavoring to validate the out-
standing obligations of said district was obtained from the
1925 legislature, and is found in chapter 89, Laws 1925,
and upon proper proceedings being taken in the district
court for Saunders county this act was brought before this
court and an opinion rendered in the case of Swanson v.
Dolezal, 114 Neb. 540, wherein this court held the first
curative. act to be expressly supplementary to the original
unconstitutional legislation and therefore to be absolutely
void; citing decisions from the United States supreme
court and from Nebraska as follows:

“An unconstitutional act is not a law; it confers no
rights; it imposes no duties; it affords no protection; it
creates no office; it is, in legal contemplation, as inopera-
tive as though it had never been passed.” Norton v. Shelby
County, 118 U. S. 425. o

“The general rule is that an unconstitutional statute is
invalid from its inception, and as ineffectual as though it
had never passed.” State v. Several Parcels of Land, 78
Neb. 703.
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In City of Plattsmouth v. Murphy, 74 Neb. 749, this
court held: “An act of the legislature amendatory of, or
supplemental to, an unconstitutional law is unconstitutional
and void.”

Now there is presented to this court the second curative
act, secured from the legislature in a new attempt to vali-
date the obligations of this district, and such act is found
in Senate File No. 68, set out in chapter 106, Laws 1927.
Let us consider first a provision found in section 1 of this
Senate File No. 68, reading as follows:

“The county board shall give to such district the name
theretofore adopted and used for the same: Provided
nothing in this act shall be construed as authorizing the
organization of new districts.”

This discloses an effort by special legislation to confirm
and ratify acts done years ago under an act declared to
be void, and precludes the organization of any other dis-
triet under this act. This act provides in section 2:

“The bonds of said district heretofore issued and sold for
the purpose of constructing a system for the distribution
of light, heat and power, and all of its proceedings therefor,
and all of the contracts and obligations of said district,
with boundaries so fixed and determined by the county
board as in section 1 of this act provided, are hereby con-
firmed and validated, and any defects and irregularities
therein, or in the proceedings therefor, are hereby cured,
so that said bonds, contracts and obligations shall and they
are hereby made and declared to be the valid obligations
and rights and properties of said distriet.”

It appears that this is a special and purely local act,
applying only to this particular district, and for that rea-
son, if for no other, is in violation of constitutional restric-
tions. State v. Scott, 70 Neb. 685; State v. Kelso, 92
Neb. 628. »

A curative act is one intended to give legal effect to some
past act or transaction which is ineffective because of neg-
[ect to comply with some requirement of law. 12 C. J. 1091;
Schamblin v. Means, 6 Cal. App. 261.
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It is generally conceded that the legislature may by a
retroactive statute validate acts which are void by reason
of informality or because of failure to comply with some
technicality. 12 C. J. 1093; McSurely v. McGrew, 140
Ia. 163.

3, 4. The appellees, insisting that the present act is a
legal curative statute, cite Gibson v. Sherman County, 97
Neb. 79, and other cases, but the cases cited do not apply
to the facts in this case. Defects in legal proceedings which
are mere irregularities may in the absence of constitutional
limitations be corrected. Retroactive statutes may legalize
unauthorized acts which could have been authorized in the
first place, but the legislature has no power to legalize
defective proceedings based on a former act which has been
held to be unconstitutional. 6 R. C. L. 320.

5. Appellees insist that there is a moral obligation to
repay the money borrowed upon the bonds, and that this
court should not repudiate these lbonds on purely technical
grounds but should seek diligently to find a legal ground
upon which to validate the bonds. Appellees in support
thereof cite the case of Dawson County v. McNamar, 10
Neb. 276, but the facts in that case are so entirely different
from the case at bar that it cannot be considered a
precedent. The courts appear to be divided upon the ques-
tion as to the extent to which moral obligations may be
recognized when arising out of unconstitutional laws.
6 R. C. L. 119. A few courts hold that moral obligations in
themselves are sufficient to sustain payment from the public
treasury. United States v. Realty Co., 163 U. S. 427. Many
other courts take the opposite view. The general rule is
that an unconstitutional statute, though having the form
and name of law, is in reality no law, but is wholly void,
and in legal contemplation is as inoperative as if it had
never been passed. Since an unconstitutional law is void,
it imposes no duties and confers no power or authority on
anyone. It affords protection to no one, and no one is bound
to obey it, and no courts are bound to enforce it. A bond
or contract which rests on an unconstitutional statute is
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void and creates no obligation to be enforced by subsequent
legislation.

Senate File No. 68 is primarily for the purpose of passing
a curative act which will validate $30,000 worth of bonds
which have been issued years ago under laws that have
been declared to be void and unconstitutional, and a careful
study of it impresses the court with the fact that the pres-
ent legislation is open to many of the same objections as
the former legislation, admitting for the purpose of argu-
ment that it has been much more carefully drawn and is a
studied attempt to avoid the pitfalls of former legislative
acts, while at the same time attempting to validate bonds
founded upon legislative acts heretofore declared uncon-
stitutional.

It is the duty of courts to exercise extreme caution in
deciding constitutional questions and to avoid passing upon
them adversely if possible. But when similar facts are pre-
sented to this court for the fourth time, twice in the case
of Elliott v. Wille, supra, and also in the case of Swanson -
v. Dolezal, supra, and now again in this case, and after
several sessions of our legislature have been induced to
take action in the matter, it must be definitely, and we
trust finally, passed upon by this court.

The court is never limited to the exact letter of the law
but should ascertain the purpose and effect of the legisla-
tion. Under our laws ample provisions exist for municipal
ownership lighting plants, and their growth has met the
need in many communities in a very satisfactory manner,
while in other places municipal plants have been discon-
tinued. However, in this particular case we believe from
the act itself it clearly appears that this enactment is only
for this especial location and to inject life into bonds issued
heretofore under proceedings declared void.

Appellees cite the case of Cunningham v. Douglas County,
104 Neb. 405, where, after the Douglas county courthouse
was burned by a mob, a special session of the legislature
gave relief by allowing several times the usual taxes to be
levied to pay bonds by the device of changing the valuation
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of property to its full “market value” in place of “assessed
value.”

There is an old adage, “Hard cases are the quicksands of
the law;” and, also, “Hard cases make poor law.” In our
judgment this act is a special law and violates section 18,
art. IIT of the Constitution, providing that, “In all other
cases where a general law can be made applicable, no special
law shall be enacted.”

In our opinion the general incorporation laws will permit
the organization of a company that will give the relief de-
sired and carry ouf all obligations of the district, legal as
well as moral.

Many electrical transmission and distribution lines have
been incorporated under our general incorporation law in
Nebraska to carry on similar business, by building lines,
issuing bonds and retiring them from their earnings instead
of from general taxation, and they do all these things with-
out any attempt to secure any special legislation with power
of unlimited taxation.

The court finds that the decision and orders entered by
the court below were erroneous, and directs that the man-
damus proceedings be dismissed; that a judgment be en-
tered in the injunction case in favor of the appellants as
prayed.

REVERSED.

K. JACKMAN, APPELLANT, V. CHARLES MILLER ET AL.,
APPELLEES.

FILEp MARcH 21, 1930. No. 27030.

1. Process: SERVICE BY PUBLICATION : AFFIDAVIT. In an action to
foreclose a tax lien on real estate situate in this state, as in this
case, where service by publication of notice is sought as to certain
necessary defendants, and plaintiff files an affidavit alleging the
above facts, and in addition thereto states therein “that, after
a diligent investigation, search and inquiry by the paintiff, she
is unable to ascertain and does not know the whereabouts or
residence if in this state of the above named defendants,” such
affidavit, if it reflects facts which satisfy the court or judge that
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“diligent investigation and inquiry” have been made, is a suffi-
cient compliance with the provisions of section 8584, Comp.
St. 1922,

2. : : HEARING. In such a case, where the
truthfulness of the facts alleged in the affidavit for service is
challenged by way of a special appearance lodged by the de-
fendants sought to be served, before default is entered or
judgment rendered, it becomes necessary for the court or judge
to set the matter for hearing on the issue thus raised.

SPECIAL APPEARANCE: FINDINGS. Record examined,

and found that plaintiff had not made “diligent investigation

and inquiry,” as by statute required; hence, the trial court was
justified in sustaining the special appearance.

APPEAL from the district court for Perklns county:
CHARLES E. ELDRED, JUDGE. A firmed.

Perry, Van Pelt & Marti and E. E. Jackman, for ap-
pellant.

George N. Gibbs, Cordeal, Colfer & Russell, Horth,
Cleary & Suhr and Halligan, Beatty & Halligan, contra.

Heard before Goss, C. J., DEAN, Goop, THOMPSON,
EBERLY and DAy, JJ., and PAINE, District J udge.

THOMPSON, J.

In this action, instituted in the district court for Perkins
county, plaintiff, appellant, sought to foreclose a tax lien on
certain lands in such county, the petition being in usual
form. Service was attempted to be had on necessary de-
fendants, appellees, the Millers, the Miners, and the
Meisters, by publication of notice, and, in furtherance
thereof, plaintiff filed an affidavit praying for such service,
which affidavit, among other things, contained a reference
to the petition and its purpose, and the further pertinent
allegation: “That, after a diligent investigation, search
and inquiry by the plaintiff, she is unable to ascertain and
does not know the whereabouts or residence if in this state
of the above named defendants.” It was the claim of plain-
tiff that such quoted assertion met the demands of section
8584, Comp. St. 1922. An order of the judge authorizing
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‘such publication was afterwards entered in harmony with
our statute, and publication had. However, before default
or judgment was entered, these above named defendants,
‘respectively, interposed a special appearance challenging
the court’s jurisdiction over their persons, making no
objection to the formal parts of the affidavit, but alleging
that the above quoted facts were untrue, and were made
for the express purpose of denying to such defendants
knowledge of the pendency of the suit; further, that no
personal service was had on them, and neither was there
constructive service as provided for by law. On the issue
thus raised, hearing was had to the court. At the close of
the evidence, as we conclude, the court entered judgment
sustaining the special appearance, set aside the order for
service by publication, and on plaintiff’s electing to stand
. on the service as made, the action was dismissed. Plaintiff
appeals.

Is the affidavit such as is contemplated by the statutes
providing for service by publication? ’

Section 8583, Comp. St. 1922, referred to in the aforesaid
section 8584, so far as here material, provides: “Service
may be made by publication in either of the. following
cases: * * * Fourth. In actions which relate to, or the
subject of which is, real or personal property in this state,
where any defendant has or claims a lien or interest actual
or contingent therein, or the relief demanded consists
wholly or partially in excluding him from any interest
therein, and such defendant is a nonresident of the state
or a foreign corporation; * * * Sixth. In all actions wherein
the subject matter is as described in the first or fourth
subdivisions of this section whether the defendant be a
resident or nonresident of this state, wherein it is alleged
in the petition or other pleading that the plaintiff or person
in whose behalf such allegations are made, after diligent
investigation and inquiry, is unable to ascertain and does
not know the whereabouts if in this state or the residence
of persons named or designated as defendants to such
action, and when the court in which such action is docketed
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or a judge thereof, being satisfied that sufficient investiga-
tion has been made, shall make an order in such action
directing that service be had upon such defendant or de-
fendants by publication.” : <

Section 8584 provides: “Before service can be made by
publication an affidavit must be filed that the case is one
of those mentioned in the preceding section (8583), and
that the defendant to be served is a nonresident of this
state; * * * or that such defendant’s whereabouts, if in
. this state, and residence are unknown to plaintiff or person
in whose behalf such affidavit is made.”

Considering these sections together, and in connection
with the different situations sought to be covered by such
sections, and the purpose which must have impelled the
legislature to their enactment, we are impressed with the
thought that to meet their requirements it was only neces-
sary that the action be one affecting the properties and
such interests therein, as are indicated by the context of
"these sections; and that the affidavit needs but to contain
the language of such statute, or its equivalent, as it did in
this case, and that by so doing the plainfiff was entitled
to an order for service by publication, unless and until a
challenge was interposed. The affidavit for publication, as
we have seen, covered the provisions of the sixth subdivi-
sion of section 8583, hereinbefore quoted, to wit, that the
plaintiff, “after diligent investigation and inquiry, is unable
to ascertain and does not know the whereabouts if in this
state or the residence of persons named or designated as
defendants to such action.” It is our view that such affidavit
sufficiently complied with the statutory requirements, and
clothed the court with jurisdiction to enter the order for
service by publication, providing the allegations in the
affidavit were true.

While we have considered the sufficiency of the affidavit,
we have done so merely as illustrative of a question of prac-
tice, and as an aid in our further discussion herein, as the
plaintiff, appellant, has limited our consideration in his
brief, as follows: “There is no proposition of law involved
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in this case. The only question involved is one of fact,
whether the order sustaining the special appearance is
sustained by the evidence.”

Considering this submission in connection with the afore-
sald sections of our statute, and the evidence, it logically
follows: When, either before or after the entry of an order
for service by publication, and before default is entered or
judgment rendered, an objection is filed by an interested
party impugning as untrue the facts alleged in plaintiff’s
affidavit, as in this case, then it becomes necessary for the
court or judge to set the matter for hearing, and determine
whether or not the challenged allegations are true. Welch
v. Ayres, 43 Neb. 326. The legislature must have had in
mind the far-reaching provisions of this enactment on prop-
erty rights, and the grave consequences that would follow a
careless or wrongful application thereof. Thus, the provi-
sion was Iinserted requiring -“diligent investigation and
inquiry,” not the former alone, but the latter as well, each
of which should be made before such an affidavit is en-
titled to be filed. As we said in Armstrong v. Griffith, 94
Neb. 515: “Where jurisdiction in a tax foreclosure case is
sought to be acquired by publication, there should be a
strict compliance with the provisions of the statute.”
Further, we might add that the evidence at the hearing
was sufficient to, and did, establish that these challenging
defendants were at all times involved herein actual resi-
dents of this state, and that diligent investigation and
inquiry on the part of plaintiff, if made, would have so
disclosed. However, the evidence shows that no such inves-
tigation and inquiry were made. Thus, the affidavit was
false as to these jurisdictional facts, and, being so, was
prima facie fraudulent.

Under this record, the trial court was justified in sus-
taining the special appearance, and its judgment is

AFFIRMED.

Goob, J., dissenting.

I do not agree to the holding that the record fails to show
that plaintiff had made diligent investigation and inquiry
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as to the residence and whereabouts of the defendants. In
my view, the evidence is sufficient to show that the statute
was complied with. As held by the majority opinion, the
affidavit was sufficient in form. It satisfied the trial judge.
He ordered service to be had upon defendants by publica-
tion. Pursuant to the order, the notice was published. It
must have been brought to the attention of the defendants,
because they made special appearance in court and objected
to the jurisdiction on the ground that they had not been
personally served with summons, and that the allegations
of the affidavit for service by publication were untrue. The
only evidence offered by defendants in support of their
objections was an affidavit of one who was a brother-in-law
of one of the parties. This affidavit was received in evidence
over objection. Oral evidence was taken in court on behalf
of the plaintiff, and an examination of the testimony of
these witnesses convinces me that sufficient search and
inquiry were made to justify the making of the affidavit.

In my opinion the special appearance should have been
overruled, the judgment of dismissal reversed, and the
cause remanded, with leave to defendants to file an answer
getting up any defense they may have, and permitting a
trial of the cause upon the merits.
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A, JACKMAN, APPELLANT, V. PETER C. HANSEN ET AL.,
APPELLEES.

FiLEp MARCH 21, 1930. No. 27031.

APPEAL from the district court for Perkins county:
CHARLES E. ELDRED, JUDGE. A ffirmed.

E. E. Jackman and Perry, Van Pelt & Marti, for ap-
pellant.

George N. Gibbs, Cordeal, Colfer & Russell, Horth,
Cleary & Suhr and Halligan, Beatty & Halligan, contra.

Heard before Goss, C. J., DEAN, Goop, THOMPSON,
EBERLY and DAY, JJ., and PAINE, District Judge.

THOMPSON, J.

This is a companion case to Jackman v. Miller reported,
ante, p. 463. By agreement of the parties these two
actions were argued and submitted to this court at the
same time, with the understanding that our holding in
Jackman v. Miller should be controlling herein. It, there-
fore, follows that the judgment of the trial court dismissing
the action should be, and is,

AFFIRMED.

Goop, J., dissenting.

The record in this case is identical with that in Jackman
». Miller, ante, p. 463, and for the reasons given in the
dissenting opinion in the latter case, I dissent from the
judgment of affirmance in this case.

OLE JENSEN V. GOLDIE JENSEN.
FI1LED MARcH 21, 1930. No. 27110.

1. Constitutional Law: “DEBT.” In a divorce action, an award or
judgment of the court directing one of the parties thereto to pay
the other alimony, suit money, and attorney’s fees, does not
create a “debt,” as that word is ordinarily understood, or as is
intended by its use in section 20, art. I of the Constitution.

2. Divorce: ALIMONY: CONTEMPT. It is a power inherent in the
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court to enter such an award or judgment, and to enforce com-
pliance therewith by imprisonment for contempt, if necessary.

3. : : . Such contempt proceeding is predi-
cated upon the award and judgment of the court and the refusal
without just cause to comply therewith, and not upon evidence
forming the basis of such award or judgment.

4. Cain v. Miller, 109 Neb. 441, examined and followed.

ERROR to the district court for Douglas county: HERBERT
RHOADES, JUDGE. Affirmed.

John M. Berger, for plaintiff in error.
R. C. Hunter and C. C. Sheppard, contra.

Heard before Goss, C. J., DEAN, THOMPSON, EBERLY
and DAY, JJ., and CARTER and CHASE, District Judges.

THOMPSON, J.

This is a case where the defendant below, Ole Jensen,
plaintiff in error here, was adjudged in contempt of court
because of his neglect and refusal to pay the amount of an
award for attorney’s fees in an action for divorce, as pro-
vided in a final decree in such action. The sole assignment
of error is, in substance, that the court’s finding and
judgment contravene section 20, art. I of the Constitution
of this state. This section provides: “No person shall be
imprisoned for debt in any civil action or mesne or final
process, unless in cases of fraud.” The question is stare
decists in this state. This court has determined, upon the
husband’s refusal, without just cause, to pay or satisfy an
order or judgment for alimony, suit money, and attorney’s
fees for the benefit of the wife in a divorce action, that the
order or judgment may be enforced by contempt proceed-
ings, and that such proceedings do not violate the constitu-
tional provision heretofore quoted. Cain ». Miller, 109
Neb. 441. The facts reflected by this record bring the action
clearly within our holding in the above cited case. This
conclusion is not seriously questioned by plaintiff in error,
except it is urged by him that in the divorce action the
attorneys for plaintiff and defendant agreed before the
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decree was rendered that it should be made a part of such
decree that the amount of the attorney’s fees should be the
sum of $200, and that such agreement made the fee an
ordinary debt such as is intended by the use of the word
“debt” in the above quoted section of our Constitution.

The agreement, if made, was without force except as
an evidential fact to be submitted to the trial court for its
consideration in determining the fee to be awarded and
made a part of its decree. From this record the claimed
agreement was so treated by the trial court. This contempt
proceeding is predicated upon the award and judgment of
the court and the refusai without just cause on the part
of the defendant to comply therewith, and not upon the
agreement, if made, or other evidence forming the basis
of such award or judgment. Neither the alimony, suit
money, nor attorney’s fees awarded, is a “debt” in the
sense in which that word is ordinarily understood, or as is
intended by its use in section 20, art. I of the Constitution.
These awards were but means of enforcing the performance
of a legal duty owing by the husband to the wife, in which
the public has an interest. The power both to enter and
to enforce such orders is inherent in the court.

All questions involved herein are so aptly covered in
Cain v. Miller, supra, as to render further discussion use-
less.

The assigned error is not well taken. The judgment .of

the trial court is, therefore,
AFFIRMED.

P

E.. MEYER, APPELLANT, V. ROSENBLATT & SON, APPELLEE,
FiLep MarcH 21, 1930. No. 27015.

1. 'Trial: DIRECTION OF VERDICT. In an action for merchandise
sold and delivered, wherein defendant counterclaimed, present-
‘ing the issue of plaintiff’s oral agreement to repay overpay-
ments, an instruction to find for defendant on proof that de-
fendant made payments relying on plaintiff’s agreement to re-
pay any overpayments, held erroneous as assuming the existence
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of such agreement, this being controverted and presenting an

issue for the jury under the evidence.

REFUSAL oF INSTRUCTIONS. Where, in an action for
merchandise sold and delivered, defendant counterclaimed relying
on plaintiff’s agreement to repay overpayments, it was error to
fail to instruct with reference to issues of account stated, and
accord and satisfaction, tendered by plaintiff in his reply, and
which were supported by competent evidence, since a party is
entitled to instructions on his theory of the case, presented by
the pleadings and supported by the evidence.

3. Voluntary Payment. Where one has voluntarily, with full knowl-
edge of the facts, paid a disputed demand, which he claimed he
did not owe, he cannot ordinarily recover it back on the ground
of its invalidity.

INSTRUCTIONS. Where plaintiff, suing for merchandise
sold and delivered, pleaded in his reply to defendant’s counter-
claim, based on an alleged agreement to repay overpayments,
that the payments were voluntarily made, an instruction that
defendant could not recover back money paid under threat of
lawsuit, but to find for defendant if he proved that he paid
money relying on plaintiff’s agreement to repay overpayments
and to protect credit, held wholly insufficient to present the law
as to voluntary payments.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Reversed.

Monsky, Katleman & Grodinsky, for appellant.
Brogan, Ellick & Raymond, contra.

Heard before Goss, C. J., ROSE, Goop, THOMPSON,
EBERLY and DAy, JJ., and LANDIS, Distriet Judge.

LANDIS, District Judge. :

Plaintiff below, appellant here, brought this action
against defendant, appellee here, for merchandise sold and
delivered. Defendant admitted the account sued on in full,
but counterclaimed, presenting the issue of oral agreements
of plaintiff to refund an aggregate amount of payments,
represented by counterclaim, to defendant in event plaintiff
did not produce receipts for the merchandise represented
by such items, which defendant asserted was not delivered.

Plaintiff in his reply and answer denied the issue pre
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sented in the counterclaim, alleged an account stated, accord
and satisfaction, and voluntary payments. Verdict was
returned for defendant for the difference between the ad-
mitted account and counterclaim, judgment entered, and
upon overruling of motion for new trial plaintiff appeals.

Instruction No. 4 given by the court on its own motion
is as follows: “You are instructed that under the law dge-
fendant cannot recover back money, simply because it was
paid under threat of a lawsuit; but if you find that de-
fendant nas proved by a preponderance of the evidence that
the goods in the disputed items were not delivered to de-
fendant by plaintiff, and that defendant paid the money
to plaintiff relying upon the agreement of plaintiff to repay
defendant for any payments made by defendant to plaintiff
for goods undelivered, and that such payments by defendant
to plaintiff were made to protect defendant’s credit and
relying upon plaintiff’'s agreement to repay defendant for
any overpayment, then you should return a verdict for
defendant in such sum as you may find defendant has
proved under the above rule.” (The italics are ours.)

The pleadings and evidence present an issue on the
agreement to repay defendant for any payments made by
defendant to plaintiff for goods undelivered. The existence
of the agreement was controverted. Under this record the
question of the existence of the agreement was a primary
issue for the jury to determine from the evidence.

Instruction No. 4 assumes the existence of the contro-
verted agreement. It fails to submit this disputed issue of
fact to the jury for determination. Under the rule that an
instruction is erroneous which assumes a fact as estab-
lished, which is material to the case, and as to the existence
of which the evidence is conflicting, we must hold that the
giving of instruction No. 4 was error. Chicago, B. & Q.
R. Co. v. Anderson, 38 Neb. 112; Pratt v. Western Bridge
& Construction Co., 116 Neb. 553.

The trial court did not instruct the jury with reference
to the issues of account stated and accord and satisfaction,
which plaintiff tendered in his reply, and which are sup-
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ported by competent evidence. This is contrary to the well-
settled rule in this state that a party to an action is en-
titled to have the jury instructed with reference to his
theory -of the case, when the pleadings present the theory
as an issue and it is supported by competent evidence.
Boice v. Palmer, 55 Neb. 889 ; Chicago, R. I. & P. R. Co. v.
B%wkstaﬁ”, 65 Neb. 834; Allen v. Rushforth, 77 Neb. 840.

The issue of voluntary payments was presented by the
plaintiff in his reply. There was competent evidence intro-
duced to show that the payments, which were the basis
of the counterclaim, were made voluntarily by the defend-
ant to the plaintiff, with knowledge of the facts. Where
one has voluntarily, with full knowledge of the facts, paid
a disputed demand, which he claimed he did not owe, he
cannot ordinarily recover it back on the ground of its
invalidity. Renfrew v. Willis, 33 Neb. 98; Weber v. Kirken-
dall, 44 Neb. 766. Instruction No. 4, supra, is the sole
instruction given by the trial court which attempts to
reflect plaintiff’s issue of voluntary payments. It is quite
evident that it does not clearly and adequately present the
law as to voluntary payments.

Under the circumstances and proof, as shown by the
record, the giving of instruction No. 4, failure to instruct
on account stated, accord and satisfaction, and inade-
quately instructing on voluntary payments, constituted
error which was prejudicial to the plaintiff.

We do not deem it necessary to discuss other assignments
of error.

For the reasons given, the judgment of the district court
is reversed and cause remanded for further proceedings

according to law.
' REVERSED.

GEORGE KEIM ET AL., APPELLANTS, V. VILLAGE OF
BLOOMINGTON, APPELLEE.
FiLEp MARCH 21, 1930. No. 26916.

1. Municipal Corporations: DETACHMENT OF LAND. A decree of t.he
district court finding that justice and equity do not require
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detachment of farm land from the boundaries of a municipal

corporation will not be set aside unless it is clearly shown that

the trial court made “an important mistake of fact, or made an
erroneous inference of fact or of law.”

. “This rule applies with peculiar force where
the trlal judge inspected the premises before rendering judg-
ment.” Chapin v. Village of College View, 88 Neb. 229.

3. Judgment: RES JUDICATA. In a proceeding in rem, a final judg-
ment on the merits is an absolute bar to a subsequent proceeding
founded upon the same state of facts. Such judgment binds
successors in title as well as the original parties.

4. Evidence examined, and held that since former adjudication no
new facts entitling plaintiff to relief are presented.

APPEAL from the district court for Franklin county:
J. W. JAMES, JUDGE. Affirmed.

J. G. Thompson, for appellants.
George Losey, contra.

Heard before Goss, C. J., ROSE, GooD, THOMPSON, EBERLY
and DAy, JJ., and THOMSEN, District Judge.

THOMSEN, District Judge.

This action is brought under section 4263, Comp. St.
1922, to detach farm land of the plaintiff from the Village
of Bloomington. By detachment, the record shows, plaintiff
would save about $18 a year, the amount of village tax he
is now required to pay. A similar action was brought by
a former owner of the land during 1919, which action
terminated on March 25, 1920, by a decree in favor of the
village. On the trial of the present case the court found
that the action brought by the former owner is an adjudica-
tion of the present action; that no new facts entitling
plaintiff to a decree were presented; and therefore denied
the request of plaintiff.

Examination of the pleadings and findings in the two
suits shows the facts to be substantially identical, with the
exception, however, that in the present action the defendant
pleads, additionally, the former adjudication, and the plain-
tiff replies that conditions have changed in that, first, the
county seat has since been moved from Bloomington to
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Franklin (October 26, 1920) ; and, second, that land ad-
jacent to and north of the plaintiff’s land and nearer the
village and other land has been detached; so in our inquiry
we should concern ourselves only with whether in the proof
these latter facts constitute sufficient ground that justice
and equity require detachment.

However, such facts alone without other evidence are
not enough to warrant a finding that such a material
change has been proved as to make the former adjudica-
tion ineffective.

The details of how the removal of the county seat has
affected the community, if at all, are entirely lacking in
evidence. Perhaps two stores less exist in the village at
present- than in 1920; but the comparative size of those
remaining is not shown. The decrease in population, if
any, the decrease in number of occupied houses, and the
decrease in, and diversion of, trade generally, would all be
persuasive matters of inquiry were they present. On that
score, therefore, it must be assumed that no change, other
than those normally to be expected since the period of
depression and common to all towns, has taken place.’
Certainly it cannot be assumed without some proof that the
land asked to be detached may not be used for village pur-
poses.

What effect, if any, the detachment of the property im-
mediately adjacent to and north of the plaintiff’s property
or the detachment of other land could have on the right of
the plaintiff to have also his land detached is not clearly
shown, except that, it is inferentially argued, the continuity
of village control is broken; that property must be con-
tiguous in order to enable the village to lawfully entertain
jurisdiction over it. Bisenius . City of Randolph, 82 Neb.
520; City of Denver v. Coulehan, 20 Colo. 471, 27 L. R. ‘A.
751; Vestal v. City of Little Rock, 54 Ark. 321, 11 L. R. A.
778 ; State v. Village of Gilbert, 107 Minn. 364. The record
is not entirely clear whether land immediately adjacent to
the plaintiff’s land on the east and north thereof is village
property. However, the record seems to indicate that the
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trial judge, by consent of both parties, inspected the prop-
erty and, it must be presumed, found it to be contiguous to
other village property. The trial judge found that since the
former adjudication conditions had not changed; and it is
entirely probable that his inspection disclosed facts not in
the record and upon which he may have largely based his
conclusions. Chapin v. Village of College View, 88 Neb. 229.

The evidence shows that a sidewalk runs from the village
to the depot past and near to the plaintiff’s land; that
though the plaintiff’s land is located almost a mile from
the heart of the village, and about one-fourth mile from
the main body of platted property, it receives some village
benefit. At least the plaintiff uses the village electricity for
lighting purposes. In respect to these considerations no
change since 1920 has taken place.

One of the defenses claimed in the action in 1920, and
again pleaded in the present action, which the defendant
says would make it inequitable to detach the plaintiff’s
land, is that the right-of-way of the Burlington railroad
adjoins and crosses part of the present tract; that on such
right-of-way are a depot, elevators, stock yards, coal bins
and oil tanks, all on property within the village and subject
to taxation and from which the village realizes revenue. It
was and is evidently feared that by the detachment of the
plaintiff’s land the railroad would benefit and the village
might lose the revenue derived from taxing the railroad
property. On this score the record does not show that con-
ditions have changed since the former adjudication.

The evidence establishes that the land is practically all
used for agricultural purposes and that the benefits to the
plaintiff by union with the village are but slight. It may
seemn that on these and other general considerations exist-
ing today, as in 1920, the plaintiff should have been entitled
to have his land detached. These general merits, however,
were adversely adjudicated in the hearing in 1920, and by
that adjudication the plaintiff is as much bound as his
predecessors in title. Sorensen v. Sorensen, 68 Neb. 490;
State v. Broatch, 68 Neb. 687; Herpolsheimer v. Acme
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Harvester Co., 88 Neh. 53; Triska v. Miller, 86 Neb. 503;
15 R. C. L. 1008, 1028.

In any event, we have held that to entitle the plaintiff to
a reversal, in a case of this character, the record must show
that the trial court made an important mistake of law or
fact. Michaelson v. Village of Tilden, 72 Neb. 744 ; Gregory
v. Village of Franklin, 77 Neb. 62; Bisenius v. City of
Randolph, 82 Neb. 520; Chapin v. Village of College View,
88 Neb. 229; MacGowan v. Village of Gibbon, 94 Neb. T72.
The record does not show that such a mistake has been
made.

This decision should not, however, deter the village
board from consenting to detachment when it becomes
apparent that in equity and good conscience conditions
require such consent.

In view of the foregoing, the judgment of the district

court is
AFFIRMED.

MYRTLE CURNYN, APPELLANT, V. JOHN J. KINNEY:
WILLIAM VICTOR ET AL., APPELLEES.

FILED MARCH 28, 1930. No. 26823.

1. Appeal: DISMISSAL. The failure to file in the district court a
_motion for a new trial within three days is not of itself a suffi-
cient reason for dismissing an appeal to the supreme court.

TRANSCRIPT. The transcript of the proceedings in the

district court imports verity upon appeal and is binding upon

the supreme court in determining the date of the final order and
the date on which the motion for a new trial was filed.

Where the transeript. of the proceedings of

the district court contains a motion for a new trial without show.

ing that it was not filed within three days, the supreme court
will presume upon appeal that it was filed within the time re-
quired by law. ‘

- TiME. The statutory period of three months for the
taking of an appeal from the district court begins to run from
the date on which the judgment is entered .on the court journal.

5. Municipal Corporations: POLICE OFFICERS: BoNDS. For the
faithful performance of official duties a police officer of Omaha
is required by law to give a bond to the city as obligee.
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6. : : . The statute, providing that “All offi-
cial bonds shall be obligatory upon the principal and sureties,
for the faithful discharge of all duties required by law of such
principal, for the use of any persons injured by a breach of the
condition of such bonds,” is, by construction, a part of the offi-
cial bond of a police officer, though the city is the only obligee
named. Comp. St. 1922, sec. 5048.

7. Parties. Under a Nebraska statute, a civil action is maintain-
able in the name of the real party in interest. Comp. St. 1922,
sec. 8525.

8. Municipal Corporations: PoLICE OFFICERS: ACTION ON BoNnD.
The right of recovery on the bond of a policeman, conditioned
upon the faithful performance of his official duties, extends to
negligent acts committed by him in the exercise of municipal
authority and resulting in personal injury without any fault of
the person injured, and the latter may maintain an action on
the bond, though it runs to the city as obligee.

BoNDS: LIABILITY. A policeman in uniform,
while operating a police motorcycle on public streets in trans-
porting himself from a place of duty, where he had been direct-
ing traffic, to another place of duty at a police substation, dur-
ing his working hours, is acting officially and is liable on his
bond for negligence resulting in a collision with a pedestrian
who is thus personally injured without fault on his part.

APPEAL from the district court for Douglas county:
HERBERT RHOADES, JUDGE. Reversed.

A. M. Morrissey, James H. Hanley and C. J. Endres, for
appellant.

Crofoot, Fraser, Connolly & Stryker, James T. English
and B. J. Boyle, contra.

Heard before Goss, C. J., ROSE, DEAN, GooDp, THOMPSON,
EBERLY and DAy, JJ.

ROSE, J.

This is an action to recover damages in the sum of $5,-
527 for personal injuries. Plaintiff was struck by a motor-
cycle and injured in Omaha May 4, 1927, while attempting
to cross Leavenworth street where it intersects Park ave-
nue. John J. Kinney and William Victor, Omaha policemen,
and the surety on their official bonds, the Eagle Indemnity
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Company, were sued as defendants. Each bond was paya-
ble to the city in the penal sum of $1,000 and conditioned
upon the faithful performance of the duties of the police-
man. At the time of the collision Kinney was driving the
motorcycle and Victor was occupying the seat in a side-
car attachment. Due care on the part of plaintiff and neg-
ligence in the operation of the motoreycle were pleaded and
copies of the bonds were attached to the petition. The prin-
cipals and the surety were charged with liability for dam-
ages resulting from the alleged negligence.

Kinney and Victor admitted that they were police offi-
cers and that plaintiff sustained some accidental injuries
at the time and place mentioned in her petition. Other-
wise each answer was a general denial.

The surety admitted the execution of the official bonds
of Kinney and Victor as policemen and also the collision
and resulting injuries to plaintiff, but denied the negli-
gence charged, and pleaded that her own negligence was
the cause of the accident; that Kinney and Victor were
not at the time acting in any official capacity; that Victor
did not have any control over the motorcycle and was not
negligent in any particular; that the bonds did not cover
liability for negligence resulting in the collision, and that
neither principal violated his bond.

At the close of plaintiff’s evidence the trial court sus-
tained a motion to direct a verdict in favor of the surety,
but the verdict directed was never rendered by the jury
and a dismissal as to the surety was not then entered. After
Kinney and Victor adduced their evidence on the contro-
verted issues between them and plaintiff, the jury returned
a verdict in her favor and against Kinney alone for $1,-
030.25. There was no finding or judgment against Victor.
Kinney did not appeal. From a judgment dismissing the
action as to the surety plaintiff appealed.

The surety submitted a motion to the supreme court to
dismiss the appeal, one ground being that plaintiff did not
file her motion for a new trial within three days. The
point is not well taken. Failure to file a motion for a new



VoL. 119] JANUARY TERM, 1930. 481

Curnyn v. Kinney.

trial within three days’is not of itse!f a sufficient reason for
dismissing an appeal. The filing of a transcript in the
supreme court may confer jurisdiction and present rulings
below for review in absence of a motion for a new trial.
The transcript imports verity. It is binding on the appel-
late court and it fails to show that plaintiff did not file her
motion for a new trial within three days. In the transcript
the first entry relating to the dismissal as to the surety is
found in an instruction to the jury April 21, 1928. The
motion for a new trial was filed April 24, 1928, or within
three days. ;

Failure to file the transcript in the supreme court within
three months from the date of the trial court’s dismissal
as to the surety is also urged as a ground for the dismissal
of the appeal. This position is also untenable. During
the trial in the court below, April 20, 1928, the surety
made a motion to direct a verdict in its favor. The pre-
siding judge announced from the bench the sustaining of
the motion but, as already stated, the jury never rendered
the verdict directed. The judgment dismissing the action
as to the surety was not entered on the court journal until
November 14, 1928. This was the controlling date for the
purpose of taking the appeal from the dismissal. Plaintiff
filed her transcript in the supreme court November 22,
1928, which was the time required by law. The motion to
dismiss the appeal is therefore overruled.

On the merits of the case, plaintiff argues that the dis-
missal of the action as to the surety was erroneous for the
reason that the official bond of Kinney created a liability
for damages resulting from his negligence while in the
performance of his duties as policeman. On the other
hand, the surety contends that a liability of that kind was
not within the terms of the bond. On the face of the writ-
‘ten instrument itself the city of Omaha is the only obligee.
There is no specific provision in the bond itself for the
protection of third persons or private individuals. The
bond contains a recital that Kinney is a police officer. He
obligated himself as such to “fajthfully- and impartially
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perform all his duties as such member of the police de-
partment.”

There is a line of cases holding that, in absence of stat-
utory authority, a private individual cannot maintain an
action on an official bond to a municipality or county as
obligee. Carr v. City of Knoxville, 144 Tenn. 483, and
cases collected in 19 A. L. R. 74, including Cushing v. Lick-
ert, 79 Neb. 384. There are also contrary decisions to the
effect that such a bond inures to the benefit of a private
individual unlawfully injured by a policeman while acting
in an official capacity. City of Cairo v. Sheehan, 178 Il
App. 464; People v. Morgan, 188 Ill. App. 250; Scott v.
Feilschmidt, 191 1a. 347; Hollister v. Hubbard, 11 S. Dak.
461; Town of Lester v. Trail, 85 W. Va. 386 ; State v. United
States Fidelity & Guaranty Co., 86 W. Va. 720.

In the present instance, however, it is not necessary to
follow either of these diverging lines of decisions in deter-
mining plaintiff’s right to maintain her action against the
surety, since there is a statutory grant. of that privilege, if
Kinney, at the time of the collision, was acting in an official
capacity while negligently driving the motorcycle and
breaching a condition of his bond. The city of Omaha had
power to appoint police officers and require bonds, payable
to the city, for the faithful performance of their duties.
Comp. St. 1922, secs. 3682, 3489, 5040. Pursuant to an
exercise of that power in connection with statutory re-
quirements the bonds in suit were executed. A statute ap-
plicable to the bonds of police officers provides:

“All official bonds shall be obligatory upon the principal
and sureties, for the faithful discharge of all duties re-
quired by law of such principal, for the use of any persons
injured by a breach of the condition of such bonds.” Comp.
St. 1922, sec. 5048.

While the city is the only obligee named in the bonds,
the benefits thereof are extended by statute to “any persons
injured by a breach of the condition of such bonds.” The
statutory provision quoted is, by construction, a part of the
bond itself, and is binding upon both principal and surety.



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































