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ESTELLA MAY TRUTE, ADMINISTRATRIX, APPELLEE, V. DALE
HOLDEN, APPELLANT.

FILED May 3, 1929 No. 26479.

1. Appeal: INSTRUCTIONS. “The instructions of the court should
direct the attention of the jury only to the facts in support of
which evidence has been introduced upon the trial. When an
instruction is not founded upon the evidence, and is calculated
to mislead the jury in considering the facts of the case, the
judgment must be reversed.” Mannion v. Talboy, 76 Neb. 570.

: REVERSAL. “A verdict so clearly wrong as to induce the

belief on the part of the reviewing court that it must have been

found through passion, prejudice, mistake, or some means not
apparent in the record, will be set aside and a new trial

awarded.” Garfield v. Hodges & Baldwin, 90 Neb. 122.

APPEAL from the district court for Johnson county :
MASON WHEELER, JUDGE. Reversed.

Reavis & Beghtol, Jay C. Moore, Brogan, Ellick & Ray-
mond and Charles A. Dafoe, for appellant.

Jack, Laughlin & Vette, contra.

Heard before Goss, C. J., ROSE, Goop, THOMPSON and
EBERLY, JJ., and BLACKLEDGE and REDICK, District Judges.

BLACKLEDGE, District Judge.

This was an action in the district court for Johnson county
commenced by Estella May Trute, as administratrix of the
estate of William Trute, deceased, plaintiff, and against
Dale Holden, Lionel Elza Shurtleff, and the city of Tecum-
seh, defendants. The suit was instituted to recover for the
alleged wrongful death of plaintiff’s intestate. Before sub-
mission to the jury, the city of Tecumseh and the defendant
Shurtleff ‘'were dismissed from the case, and the case was
submitted to the jury upon the issues and evidence as be-
tween the plaintiff and the defendant Dale Holden.

The plaintiff alleged in substance that she was the duly
qualified administratrix of the estate of William Trute, de-
ceased, and was also his widow, and that she and a son, 20
years of age, were the only next of kin of the deceased.
Plaintiff further alleged that on July 3, 1926, the defendant
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Holden wrongfully shot and killed said William Trute, who
before his death was an able bodied man capable of earning
$1,200 a year, that he contributed all his earnings to the
support of his next of kin, and that certain expenses for
medical and surgical treatment and funeral expenses had
been incurred, and she asked for a recovery in the sum of
$26,000. The answer of the defendant Holden was a gen-
eral denial. )

It appears without conflict in the evidence that Trute and
his wife resided at Tecumseh, and that on the occasion a
Fourth of July celebration was in progress; that the defend-
ant Shurtleff was a special police officer appointed by the
governor, and that he had deputized the defendant Holden
to assist him upon the occasion in question, in which their
principal purpose seems to have been to look for violations
of the liquor law. They discovered a jug of liquor concealed
in a barn, otherwise unoccupied, on the premises cccupied
by the Trute family, and upon its discovery Shurtleff went
to interview the proper county officers for the purpose of
procuring a search warrant, and left the defendant Holden
to guard the liquor and with instructions to arrest and hold
any one coming for it until his return. The liquor was
partly concealed at the foot of the stairway on the ground
floor of the barn. At the suggestion of Shurtleff, Holden
took his position up a flight of stairs in the loft of the barn.
Holden was a young man 22 years of age, of rather slight
build, weighing approximately 140 pounds. Trute, the de-
ceased, was a man 48 years of age, by occupation a car-
penter, 5 feet 10 or 11 inches in height, physically strong,
and weighed approximately 2C0 pounds.

Much of the record is devoted to a disclosure of the fact
that there was considerable feeling existing in reference to
the enforcement of the prohibitory law, that there was
probably some hard feeling between the deceased Trute and
the officer Shurtleff, who had before that time come into
contact with each other, and the record discloses an atmos-
phere of rather intense feeling between many of the parties

concerned.
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The conflict in the testimony as to the actual occurrence
" begins with the transactions which took place in this barn
as between the deceased and the defendant Holden. The de-
ceased, William Trute, was wounded by a shot from a revol-
ver which Holden had, and, after receiving the wound, both
he and Holden walked to the Trute residence, where Trute
waited until Holden caused a physician to be called and soon
others gathered there. Trute died of the wound J uly 5.

The physician, Dr. Fitzsimmons, upon administering to
the wounded man, determined that he should be taken to a
hospital, and, after calling for an ambulance, inquired of
him how it had happened. Within a few minutes Mrs.
Trute arrived and also inquired of her husband how it had
happened. During this time the defendant Holden was
present. It was stated by William Trute, as related at the
trial by both Dr. Fitzsimmons and Mrs. Trute, that when he
entered the barn a light was flashed down on him from
above and he was commanded to hold up his hands; that he
asked who was there and, receiving no answer, started up
the stairway and was shot down. This is the theory of the
plaintiff’s case as disclosed by this testimony and by the
brief of her counsel in this court, wherein they say that it
was the theory of the plaintiff that the deceased was shot
by defendant as he went up the stairway to the loft, de-
fendant crouching near the head of the stairs; and, in an-
other place, “he courageously started up the stairway to see
who was unlawfully trespassing on his premises and with-
out further warning received a fatal wound.”

It was the theory of the defendant that the wounding of
the deceased occurred in the barn loft after the deceased had
ascended the stairs and in a struggle between himself and
Trute in which the deceased was endeavoring to wrest from
Holden the pistol which he held in his hand, and that in the
struggle the defendant Holden having his flash-light in one
hand and the pistol in the other, it was accidentally dis-
charged resulting in the wounding of William Trute.

This is an outline of the principal issues as between the
parties. The case was tried and submitted to the jury upon
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these theories. A verdict was returned signed by ten jurors
awarding the plaintiff a recovery of $13,150. The trial
court upon the motion for a new trial required a remittitur
to be made of $4,400, and thereupon overruled the motion
for a new trial and entered judgment for $8,750, from
which the defendant Holden appeals.

Appellant makes in this court ten assignments of error.
The first three, that the verdict is not sustained by the evi-
dence, that it was the result of passion and prejudice, and
that the judgment is excessive, may be considered together.
The eighth assignment has to do with instruction No. 4
which was given by the court upon request of plalntxff In
view of the conclusions reached upon these proposxtlons, we
do not consider it necessary to discuss the other assign-
ments of error.

It is urged that the statement made by William Trute as
to how the shooting took place could not be true, and for
these reasons: It appears without contradiction that the
bullet entered Trute’s body in the region of the navel and
passed backward and upward, without encountering any
hard tissue or bones which might have deflected its course,
and was found just under the skin near the spine at a point
more than two inches higher on the body than the point of
entrance, and that this fact conclusively precludes any in-
ference that the shot came from above downward as would
be the case if Trute was shot when starting or ascending the
stairs; also, that early the following morning the sheriff
and two assistants upon examination of the barn loft found
in the northeast corner thereof the cap worn by William
Trute and near the center of the loft the hat worn by de-
fendant Holden; also, that the stairway went up adjacent to
the south wall of the barn; and that the trousers worn by
Trute showed a powder burn on them where the bullet had
entered, and in experiments later made it was established
that a similar powder burn appeared when the muzzle of the
revolver was held not more than nine inches from the goods,
but at a distance of twelve inches or more no powder burn

appeared.
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The only attempted reconcilement of any of these facts
with the statement of Trute, that he was shot while start-
ing or ascending the stair, was by the testimony of Dr.
Fitzsimmons to the effect that, “if he should be at the top of
the stairs and Mr. Holden was crouched under the wall and
fired from the distance he would fire, the bullet would pass
through at the point where it showed about in William
Trute’s body.” This statement or supposition, however, is
in conflict with the plaintiff’s theory of the case and the tes-
timony concerning Trute’s ante mortem statement on which
it is based. That statement is clearly to the effect that he
started up the stairs and was shot. This statement of the
witness is but a supposition as to what could have happened
if the parties were in a position in which nobody on either
side claims they were when the shot was fired. There is no
explanation attempted of how, if the plaintiff’s theory is
true, there could be the powder burn on the trousers or the
hat or cap found as located in the barn loft. It is true that,
a fatal shooting having taken place, the inference would be
that it was unlawful, and in the absence of any explanation
as to how it occurred that inference might be sufficient to
support a finding. The only other evidence as to what ac-
tually did occur at the time is the testimony of the defend-
ant Holden, and it is corroborated by these undisputed phy-
sical facts which at the same time tend to show that the
statement of Trute, as testified to by the witnesses who
heard it was not correct.

There is a mass of testimony concerning the earnings of
William Trute and the portion thereof contributed to the
support of his family, involving collaterally an inquiry
whether Mrs. Trute had complained of his nonsupport and
domestic difficulities between them on that ground, all of
which was perhaps properly submitted to the jury and need
not be noticed here further than to note that, although the
plaintiff contends in her brief that the evidence shows he
earned approximately $1,000 a year, the trial court found
and states in a memorandum opinion that the verdict was
grossly excessive and placed a post mortem value on plain-
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tiff’s intestate far in excess of his living worth, and that the
largest annual earning that the plaintiff was able to actually
prove was $400.

The verdict in favor of the plaintiff was for $13,150." I,
of course, was attacked in the motion for new trial, and a
large part of the record is devoted to the showing made as
to alleged misconduct of the jury. This need not be noticed
here, except the fact that immediately after the verdict was
received one Knowles made an examination of the jury-
room, finding ten slips of paper, apparently ballots, on each
of which was written an amount in figures. These varied
in sums from $2,500 to $20,000, and there is also an addi-
tional slip on which each of these amounts is written, the
total ascertained and a division made by ten giving the re-
sult of $13,150. The verdict was rendered by ten jurors and
this amount so ascertained was the exact amount of the ver-
dict. We do not overlook the rule established in this court
concerning quotient verdicts. Nevertheless, that rule does
not make these facts to be of no significance whatever, and
we think that the affidavit of the foreman of the jury in at-
tempted explanation fails to help the situation out to any ex-
tent. It rather appears to be an instance of one undertak-
ing to see how closely he can walk to a precipice without ac-
tually stepping over, and while not basing our determination
of the case upon this single proposition, we feel that it, in
connection with the other facts disclosed by the record, is
entitled to serious consideration and that it contributes
materially to the final result.

In the submission of the case to the jury we note the com-
plaint made as to the giving of instruction No. 4 on the re-
quest of the plaintiff. The court had in instruction No.
3 undertaken to cover that phase of the case and we think
had sufficiently done so by instructing the jury as follows:

“Tt appears from the evidence that Lionel E. Shurtleff, the
deputy state sheriff, called the defendant Dale Holden to
assist him in apprehending violators of the prohibitory law
in the state of Nebraska, and that, after receiving informa-
tion which indicated that there might be intoxicating liquor
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on the premises occupied by William Trute, Shurtleff, and
the defendant Holden, without a search warrant, entered 2a
barn on the premises of Trute and found what they deter-
mined was a jug partly filled with intoxicating liquor, that
Shurtleff left to get a search warrant and directed the de-
fendant to stay in the barn and watch for the person who
came for the liquor, that the owner thereof might be de-
tected and arrested.

“If you believe from the evidence that while defendant
Holden was watching the liquor William Trute ceme to the
barn, and that the defendant Holden told Trute to hold up
his hands, and that thereafter Trute ascended the stairs and
advanced upon defendant Holden for the apparent purpose
of injuring him and attempted to take the revolver from
him by force, and in the scuffle which ensued the revolver
was accidentally discharged and produced the death of Wil-
liam Trute by accident and without fault of the defendant
and without the intent of the defendant to discharge the re-
volver, you should find for the defendant.

“If you should find that the defendant Holden unneces-
sarily and intentionally killed William Trute, you will find
for the plaintiff. The issue in this case under the pleadings
and the evidence, gentlemen, is whether the shooting was
accidental or intentional.

“If William Trute, after entering the barn, on being told
to hold up his hands, asked who it was and received no re-
sponse thereto and started up the stairs to ascertain who
was there and was purposely shot by the defendant Holden,
such shooting would not be justified and the defendant
"Holden must respond therefor in damages.

“The defendant Holden was rightfully in the barn seeking
to apprehend a violation of the liquor law, but he had no
right to shoot William Trute merely because he caught him
violating the liquor law. Defendant is civilly responsible
for the death of Trute if Trute died as the result of a gun-
shot wound wrongfully inflicted by defendant, even though
defendant did not intend to actually kill Trute. One must
respond in damages for the injury caused by his wrongful



456 - NEBRASKA REPORTS. [(VoL. 118
Trute v. Holden.

act even though the exact result was not intended. When
an injury is caused by violence to the person by the use of
weapons the intent to injure is presumed and can only be
rebutted by a showing that the injury was accidental, justi-
fiable or excusable under the circumstances.”

Conceding that instruction No. 3 correctly stated the law
applicable, and we do not notice any particular fault to be
found with it other than the clause, “but he had no right to
shoot William Trute merely because he caught him violating
the liquor law,” which does not seem to have any logical or
proper place in the instruction, it fully covered the issues
and stated to the jury that ‘“the issue in this case under the
pleadings and the evidence, gentlemen, is whether the shoot-
ing was accidental or intentional.” As the case was tried
and submitted to the jury, that was indeed the only issue
in the case.

Notwithstanding this situation, the court then upon the
request of the plaintiff gave instruction No. 4, which is as
follows:

“You are instructed that, even if you believe from the evi-
dence that the jug partly filled with liquor and put in evi-
dence was in the barn of William Trute with his knowledge
or even that it flbelonged to him, it could constitute nothing
more than a mere misdemeanor on his part and did not in
itself in any way authorize or justify defendant Dale Holden
in shooting William Trute, and no lawful authority to shoot
William Trute on account thereof could be given to him by
the defendant Shurtleff.”

The vice in this instruction is not only that it substan-
tially repeats and emphasises the questionable clause con-
tained in instruction No. 3, above referred to, but in addi-
tion instructs the jury that this misdemeanor on the part of
Trute did not in any way authorize or justify the defendant
in shooting Trute, and states that no lawful authority on ac-
count thereof could have been given to him by the defendant
Shurtleff. It is true, as contended by the appellant here,
there was no issue in either the pleadings or evidence which
raised any question of justification or claimed authority or
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right on the part of the defendant Holden to shoot Trute be-
cause of his possession of liquor or for any other reason;
and there was no claim by the defendant of any authority
given or attempted to be given to him by Shurtleff for that
purpose. This instruction is not only inconsistent with No.
3 in its statement to the jury that the only issue was
whether the shooting was accidental or intentional, but it in-
jects into the case issues not pleaded and as to which there
was no evidence to warrant the giving of the instruction. A
closer analysis of the language of the instruction indicates
that it might not unreasonably be held to have another vice
in that it assumes that the defendant Holden did shoot
Trute. To say that one shot another implies a voluntary
act; and the whole case of the defendant was upon the
theory that the shooting was not voluntary or intentional,
but was involuntary and unintentional. The instruction did
not even say that these circumstances would not authorize a
shooting, but assumes both the fact and the shooting and
necessarily implies some claim of authorization or justifica-
tion. The wording is: “Did not in itself in any way author-
ize or justify defendant Dale Holden in shooting William
Trute.”

“The instructions of the court should direct the attention
of the jury only to facts in support of which evidence has
been introduced upon the trial. When an instruction is not
founded upon the evidence, and is calculated to mislead the
jury in considering the facts of the case, the judgment must
be reversed.” Mannion v. Talboy, 76 Neb. 570. To the same
effect is Sabin v. Cameron, 82 Neb. 106, and McCormick
Harvesting Machine Co. v. Willan, 63 Neb. 391, and as long
ago as the time of Meredith v. Kennard, 1 Neb. 312, it was
said by Mason, C. J.: “When, as in this case, it plainly ap-
pears the court, in charging the jury, gave instructions not
required nor called for by any evidence, and it appears
that such unnecessary charge was calculated to, and we
think did, mislead the jury in considering the facts of the
case, the judgment ought to be reversed.”

We find that this instruction was erroneous and the giv-
ing thereof sufficient to work a reversal of the case.
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Concerning other aspects of the case to which reference
has been made in this opinion, while we do not wish to be
understood as now holding that either of the things criti-
cized, if standing alone, would be adjudged sufficient
grounds for reversal, yet we do believe they point unmis-
takably to a verdict that in justice ought not to be permitted
to stand. It is, of course, for the jury to determine the
weight and sufficiency of the evidence. But when it appears
that the jury have failed to respond truly on the real merits
of the controversy and to administer substantial justice to
the parties in the case, and that the conclusion reached by
the jury is, upon the record as made, manifestly wrong,
then the court should not hesitate to set aside the verdict
that the case may be resubmitted to another jury. Garfield
v. Hodges & Baldwin, 90 Neb. 122; Tyler v. Hoover, 92
Neb. 221 ; Parker v. Wells, 68 Neb. 647.

Upon the record in this case we do not think the erro-
neous verdict could be cured by the mere filing of a remitti-
tur. Although the trial court was of the opinion that the
plaintiff should have a judgment for some amount, it found
that this verdict as returned was grossly excessive. If its
finding as to the largest annual earnings of the deceased is
correct, then we think the judgment remains excessive even
after the remittitur. The manner in which the verdict was
returned, although there may have been no previous agree-
ment to be bound by the quotient so obtained and although
a confirmatory ballot was afterwards taken, does not indi-
cate that the jury gave to the case that consideration in re-
spect to the determination of their award which they were
directed by the instructions of the court to give, and which
the law contemplates and requires.

The result so reached, and in view of the evidence and un-
disputed physical facts to which reference has been made,
all have cumulative weight in convincing the court that the
judgment of the trial court should be reversed and the cause
remanded, which is accordingly done.

REVERSED.
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VERA GRIFFEN, APPELLEE, V. LINCOLN TRACTION COMPANY,
APPELLANT.

FiLEp MAY 8, 1929. No. 26470.

1. Carriers: Bus CoMPANIES: CARE REQUIRED. Bus companies op-
erating after the manner of the defendant herein are common
carriers of passengers and are liable as other common carriers
upon common-law principles. They are required to exercise the
utmost skill, diligence and foresight consistent with the business
in which they are engaged for the safety of the passengers, and
they are liable for the slightest negligence.

Liasiuity. Common carriers of passengers are liable
for personal injuries to passengers produced by concurremt neg-
ligence ;of its servants and third persons.

3. Evidence examined, and held to support the judgment.

APPEAL from the district court for Lancaster county:
WILLARD E. STEWART, JUDGE. A ffirmed.

Huainer, Flansburg & Lee, for appellant.
Littrell & Patz and Reavis & Beghtol, contra.

Heard before Goss, C. J., Goop, THOMPSON, EBERLY and
DAy, JJ., and REDICK and SHEPHERD, District Judges.

EBERLY, J.

In this case the Lincoln Traction Company, hereinafter
referred to as the defendant, appeals from the judgment
of the district court for Lancaster county, in favor of Vera
Giffen, who will hereafter be called the plaintiff. The ac-
tion was brought by the plaintiff for injuries alleged to
have been received on the 30th day of April, 1927, while a
passenger in the city of Lincoln in one of defendant’s buses,
and which are charged to be due to the negligence of de-
fendant’s servants in the operation of the bus upon which
she was a passenger. The defendant denies the existence
of the injuries and the negligence alleged, but did not plead
contributory negligence. The jury determined the issues
adversely to the defendant’s contentions. The defendant
challenges this determination as unsupported by the evi-
dence.
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On the day of the accident the plaintiff boarded a bus
belonging to and operated by the defendant in the down-
town district of the city of Lincoln. She was going to her
home near Thirtieth street of that city. The route of this
bus was over R street and across Twenty-fourth street and
Thirtieth street intersections. The scene of the accident
was on R street, west of the Twenty-fourth street intersec-
tion. As the bus in question was, on this occasion, pro-
ceeding east on R street, which runs east and west, and as
it approached Twenty-fourth street, which runs north and
south, defendant’s evidence is that it was traveling a little
south of the center of R street and was proceeding east-
ward at a rate of from 14 to 18 miles an hour. The only
evidence in the record is that the paved portion of Twenty-
fourth street is approximately 30 feet in width and that the
paved portion of R street is approximately 40 feet in width.

The evidence of plaintiff’s witnesses is at this time while
this bus was only 10 to 12 feet from the south curb there
was a turn to the right (south) followed instantaneously
by a sharp swerve to the left (north) ;- “it seemed for an
instant like the bus would tip over” and the bus then
stopped. Plaintiff testifies that during this trip the bus
had been filled to its capacity and, in addition, a number
of passengers, including plaintiff, had been compelled to
stand ; that plaintiff was then standing in the rear of this
conveyance where, owing to the plan of its construction and
the presence of so many passengers, there were no hand-
holds or other means of support available to her; that due
to this sudden, sharp and unexpected movement she was
thrown against a seat and received injuries of which she
complains,

Defendant’s driver says in part that as he approached
Twenty-fourth street he saw a “roadster or coupé” going
north, “following the west side of Twenty-fourth street, and
going at, I should judge, about 35 miles an hour, and as
he got just about to the intersection, instead of going
straight ahead, as I thought he would, I slowed up, think-
ing he would go straight ahead. * * * He turned a circle,
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and started coming toward the front of the bus. I pulled
as near the curb as I could; thought he would see me and
turn to the right. * * * Q. Did you notice any other occu-
pants in the car? A. I noticed one of them. Q. Did you
notice what direction they were looking? A. They were
looking directly away from where they were going, to the
northeast; they were looking to the right and turning to
the left. Q. And they came directly toward your bus?
A. Yes, sir; making a turn, appearing to be making a circle;
that is, they were making a circle and turning. Q. How
close to the corner, the southwest corner of the intersection,
did they come? A. Well, somewhere around from 10 to 15
feet, I could not say exactly, kind of swung out toward the
center of it, making another turn. Q. They cut across the
corner? A. Cut across the corner. Q. Between the center
of the intersection and the curb to the southwest? A. Yes.
Q. Then you turned to the north (south?) didn’t you? A.1
turned to the north (south?) first thinking they would see
me and go to my left or their right, where they should have
gone. Q. And then you turned which direction? A. Then
I turned to the left, and across in front of them, and saw
they were not looking and knew they could not stop in that
time. Q. How far was the bus from Twenty-fourth street
when this coupé came to the corner headed at you? A. I
would not say exactly, somewhere around 30 to 40 feet
when it came around the corner. Q. And where was your
bus when you came to a stop? A. Well, it was about 6 feet
away from the northwest curb, the front end of the bus
somewhat in the intersection. Q. To the north of R street?
A. Yes; on the north side of R. Q. And to the west of
Twenty-fourth street? A. It was on the west side of
Twenty-fourth street. Q. How close did this car come to
hitting the bus as it went by? A! The Ford car, you mean?
Q. Yes. A. Barely missed it about a foot, I should judge.
Q. Your actions there turning toward the curb and turning
away was all one action, almost instantaneously? A. Yes.”

H. K. Watson, a witness for the defendant, who desig-
nated the automobile that came north on Twenty-fourth
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street and caused the trouble as a “Star car,” testified on
cross-examination as follows: “Q. I thought you said that
after this Star car had turned the intersection of Twenty-
fourth and R it was headed straight at this bus, while the
bus was going east and the Star car was going west? A.
Yes, sir. Q. Well then did the Star car turn any after that?
A. Yes, sir. Q. Which direction did it turn? A. Turned
west. Q. Well, it was already going west? A. It was go-
ing northwest. Q. Well, then, all right then, it was not
going west directly at this bus when it turned the inter-
section, if that is right. Now let us start over again. Did
you see this Star car as it left Twenty-fourth. street and
entered R street? A. Yes, sir. Q. What direction was it
going then? A. Going northwest. Q. And how far did it
continue to go northwest? A. Not quite to the middle of
R street. Q. Then what direction did it go? A. Turned
west. Q. Turned west and then went straight west, didn’t
it? A. Yes, sir. Q. And then after that did it make any turn?
A. No, sir. Q. Well, how did it get past the bus? A. The
bus turned at the same time; the bus turned northeast at
the same time the car turned west. Q. That is when the
bus driver started to get his bus out of the middle of the
street the Star car was headed northwest making this turn?
A. Yes, sir. Q. Then the bus driver got his car out in the
middle of the street and this fellow with the Star car turned
around to get back past the bus on the south, didn’t he?
A. Yes, sir.”

It is admitted that the driver of the bus gave no alarm
by horn or otherwise.
. Without assuming to determine the ultimate facts in this
controversy, but only for the purpose of determining
whether the evidence in the record supports the inferences
necessary to sustain the verdict of the jury, it may be said
to be fairly established that the car going north on Twen-
ty-fourth street “cut the corner” turning into R street, but
was at least “10 or 15 feet” from the “southwest corner of
this intersection” at the time of leaving the same, and then
still proceeding in a northwesterly direction; and that it
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continued in a northwest course, until not quite in the mid-
dle of R street. The moment the bus changed its course
from “east to northeast,” the Twenty-fourth street automo-
“bile changed its course from “northwest to west.” This evi-
dence, if lelieved, amply sustains the conclusion that there
was a zone of perfect safety of from “10 to 15 feet” in
width extending from the west boundary of the Twenty-
fourth street intersection along the entire south side of It
street which was at no time passed over by the interfering
automobile and the security of which was at no time even
threatened. The maneuver of the driver of the bus in turn-
ing the same to the left and away from the “zone of safety”
was as a matter of fact not only unjustified, but inevitably
exposed his passengers to increased dangers both of collis-
ion and of injuries due to the sudden and violent swerving
of the bus.

The principles defining the liability of common carriers
of passengers in this jurisdiction as applicable to the situ-
ation above disclosed have been clearly announced. Bus
companies operating after the manner of the defendant
herein are common carriers of passengers and are liable
as other common carriers upon common-law principles.
They are required to exercise the utmost skill, diligence and
foresight consistent with the business in which they are en-
gaged for the safety of the passengers, and they are liable
for the slightest negligence. Lincoln Traction Co. v. Webb,
73 Neb. 136.

Even if it be conceded that the acts of the driver of the
interfering automobile in the instant case, that turned west
into R street from Twenty-fourth street, constituted negli-
gence that contributed to cause the injury complained of,
still it was incumbent upon the defendant driver, in view
of the circumstances in the case, and the presence of the
emergency created thereby, to continue to exercise the ut-
most skill, diligence and foresight. While due regard must
be given to the sudden peril which confronted him, yet if
lack of such due care of defendant’s driver, under these cir-
cumstances, contributed to plaintiff’s injuries, the rule ap-
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plicable would be that common carriers of passengers are
liable for personal injuries to passengers produced by con-
current negligence of its servants and third persons. St.
Joseph & G. I. R. Co. v. Hedge, 44 Neb. 448; Pray v. Omaha
Street R. Co., 44 Neb. 167. But it is thought that the situa-
tion in the instant case is not one to which the rule quoted
is applicable. Here there was an adequate zone of safety
along the south side of R street. By statute: “Whenever
any persons, traveling with any carriages, shall meet on any
road in this state, the persons so meeting shall seasonably
turn their carriages to the right of the center of the road,
80 as to permit each to pass without interfering or inter-
rupting.” Comp. St. 1922, sec. 2770.

“The term ‘carriage’ as used in this article, shall be
construed to include stage coaches, wagons, carts, sleighs,
sleds and every other carriage or vehicle used for the trans-
portation of passengers and goods or either of them.”
Comp. St. 1922, sec. 2777.

It was therefore the duty of defendant to comply with
the terms of the statute, and in view of its admitted failure
to do so and the circumstances connected therewith, the im-
plication of negligence cannot be escaped. Indeed, even in a
case wherein it is applicable, we recognize the difficulty in
the rule which defendant seeks to invoke, which would au-
thorize or would require a traveler proceeding within the
law of the road to technically violate it, by turning to the
left in order to avoid the consequences of the wrongful act
of an approaching traveler who is on the wrong side of the
road. This is true, because, although a traveler “on the
right” may know that if the oncoming vehicle maintains its
course there will inevitably be a collision, still he cannot
know that the driver of such car will not turn out in time
to avoid a collision.

Even in the extreme case the better course would seem
to be for him either to hold his course, on the right side of
his highway, or to stop, relying on the other driver changing
his course in time, and it is so held in some jurisdictions.
Cupples Mercantile Co. v. Bow, 32 Idaho, 774.
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In any event, even if this rule on which defendant re-
lies is to be ultimately accepted in this jurisdiction, a mat-
ter which we do not determine, it is wholly inapplicable to
the controlling facts of this record. In the present case, in
view of the facts disclosed by the evidence, the jury were
fully justified in determining that there was no excuse for
the technical violation of the terms of our statute by the
driver of the bus. This conclusion is proper, even though
his action be not judged by the rule and measurement of a
calm calculation, but determined by its reasonableness in the
light of the circumstances as then existing, as they must
have appeared to him in the situation he found himself at
the time of the occurrence of the accident. For plainly
there was then, as we have already seen, “a reasonably safe
- place for the driver of defendant’s bus to turn out to the
right.”

We also find that the evidence in the record is ample
to sustain the verdict both as to the question of the nature
and extent of injuries suffered. We have given due consid-
eration to alleged errors in the instructions to the jury,
complained of by the defendant, and do not find that, in
view of the instructions actually given, the defendant‘s
rights were in any manner prejudiced by the failure to give
the instructions requested by it, nor by the giving of any of
the instructions excepted which were given by the court on
its own motion.

It follows that the judgment of the trial court is right
and it is
AFFIRMED.
Note—See Carriers, 10 C. J. 607 n. 74, 867 n. 40, 1058 n.
87;4 A. L. R. 1499; 31 A. L. R. 1202; 45 A. L. R. 297.

AARON B. CLARK, APPELLANT, V. CEDAR COUNTY, APPELLEE.
FiLEp May 8, 1929. No. 26611.

1. Highways: ACTION FOR FLOODING: INSTRUCTIONS. In a case in
which the defense is that the flood was so extraordinary and
unprecedented as to amount to an “act of God,” an instruction
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that “the county was not required to provide against an extra-

ordinary rainfall or flood” was not a correct statement of the

law of the case. In order for a flood to come within the term

“act of God,” it must have been so extraordinary and unprec-

edented a manifestation of nature as could not have been rea-

sonably anticipated or foreseen.

: CoNSTRUCTION: LIABILITY. Where a county, in the con-
struction of a highway under its control, elevates the grade of
the highway where it crosses the flood channel of a natural
stream, without providing a bridge, culvert, or spillway for the
natural drainage across said highway, the county is liable for
the damages resulting from the accumulation of water due to
such construction. ‘

3. Waters: FLoop CHANNELS. Where a natural stream is accus-
tomed at times to overflow its banks, and the overflow water,
running through a depression, returns again to the stream, the
course it follows from the time it leaves said stream until it
returns is a natural flood channel, and, as such, as much a part
of the stream as the ordinary channel.

AcTION FOR FLOODING: INSTRUCTIONS. The evidence
in this case is uncontradicted that the flood channel of the stream
crossed the highway, and that the water was accustomed to flow
through that channel in times of flood. An instruction was
therefore erroneous which stated to the jury that, if the lands
across which the highway in question was constructed were
higher at the time said road was opened for traffic, or the land
immediately east of plaintiff’s land was higher than plaintiff’s
land, then plaintiff cannot recover. Such instruction suggests
to the jury that they may find that the natural drainage of the
land was not across the highway, when there is no evidence to
support such a finding of fact.

APPEAL from the district court for Cedar county: MARK
J. RYAN, JUDGE. Reversed.

Fred S. Berry, H. E. Burkett, and J. E. Brittain, for ap-
pellant.

Clarence E. Haley and A. R. Millard, contra.

Heard before Goss, C. J. DEAN, THOMPSON, EBERLY, and
DAy, JJ., and CHASE and REDICK, District Judges.

Day, J.
Aaron B. Clark brought this action against Cedar county
to recover damages alleged to have resulted from the con-
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struction of a highway, which caused water to back up and
overflow his land. From a verdict and judgment in favor
of Cedar county, the case is appealed.

The appellant is the owner of the north half of section 21,
township 28, range 3, east of the sixth P. M., in Cedar
county. A natural stream, known as “Baker Creek,” flows
in an easterly direction across the entire length of the farm.
This creek drains the territory to the west, comprising more
than 25,000 acres. Along the east line of plaintiff’s farm
runs,the highway, the construction of which he claims ob-
structs the natural drainage of the flood waters. Prior to
1924, when the flood complained of occurred, the grade of
this highway had been raised more than two feet. It is usual
in time of heavy rains for Baker creek to overflow on the
plaintiff’s land, and then to drain east across the highway
and flow back into Baker creek at a lower point. On Jume
25, and August 1, 1924, heavy rains occurred, which caused
Baker creek to overflow over plaintiff’s land, and the waters
became so deep that they flowed over the highway as raised,
and thence back into the creek as they had been accustomed
to go. The plaintiff complains that, because the grade of the
highway had been raised over two feet and on account of
failure to provide suitable culverts and spillways over the
embankment, the water stood over many acres of his land,
damaging His crops and injuring the land. The appellee
denied that the flood was caused by the construction of
the highway, and claimed that the plaintiff’s land was
lower than the land upon which the highway was con-
structed and lower than the land immediately to the east
of the highway. Its apparent contention in this matter
was that the natural drainage of the water of this flood
channel of Baker creek was not across the highway. The
appellee also claimed that the damages which the plaintiff
suffered were due to conditions over which the defendant
had no control, meaning thereby, as indicated by the briefs
of appellant and appellee, that the injuries were caused by
an “act of God.”
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There are two assignments of error presented by the
plaintiff which we find it necessary to consider. These two
assignments of error have to do with two instructions given
by the trial court to the jury concerning the law of the case.

The first instruction of which complaint is made is one
wherein the jury are informed as to the legal duty of the
county in the construction of a road. Itis as follows:

“The jury are instructed that it was the duty of the de-
fendant to so construct and maintain its highway along the
east side of plaintiff’s land as not to interfere with the nat-
ural drainage thereof, and to provide suitable ditches,
bridges, culverts or spillways in and across the embankment
raised, to allow the ordinary flood waters from plaintiff’s
land to follow the natural course of drainage. *  * *
But that it was not required to provide against an extraor-
dinary rainfall or flood.”

We believe that the last sentence of the above instruction
is a misstatement of the law. It does not correctly state the
law with reference to an ‘“act of God.” The rule as stated in
27 R.C.L. 1106, sec. 40, is: “The law does not hold anyone
to the exercise of extraordinary prevision, and a person ob-
structing a natural watercourse by the erection of a bridge,
dam, railroad embankment, or other structure, is not re-
quired to build in anticipation of or preparation for floods
or freshets which are not only extraordinary but unprece-
dented, and cannot reasonahbly be foreseen, such a flood be-
ing in contemplation of law an ‘act of God.”” It was the
duty of the court to define in a proper instruction what
would be regarded by the law in this case as an “act of God.”
The jury would only then be able to determine whether, un-
der the facts of this case, the flood would be such as to be
termed an “act of God.”

The county contends that this instruction should be con-
sidered together with all the other instructions in the case
and if sufficient, when considered in their entirety, then one
ought not to be held erroneous. That rule is abundantly
established by the cases cited; but, when we attempt to
apply it to this case, our difficulty is that it is the only in-



Vor. 118] JANUARY TERM, 1929. 469
Clark v. Cedar County.

struction or portion of an instruction that deals with the
question. Consequently, it is the only statement of the law,
within the instructions, relative to this question. Is it a
correct statement of the law? In effect the court told the
jury that in the building of the road the county was not re-
quired to construct a highway with regard to the natural
drainage of the land through which it runs, to the extent
that it should provide against an extraordinary rainfall or
flood. We do not so understand the law. It is the duty of the
county to so construct the road that it will not interfere
with the natural drainage of the land, as correctly stated
by the trial court in this case, which rule was later modi-
fied by the erroneous part of said instruction. The evidence
in this case supports the claim of the appellant that this
water overflowed from Baker creek and across appellant’s
farm across the road and thence back into the channel of the
creek; that this was then the natural flood channel of this
creek. In a case where the facts were almost similar, this
court, through Letton, J., said in substance that, if over-
flow waters which flow in an accustomed course through a
depression into the same stream at a lower point have their
course negligently obstructed by a railroad embankment,
the railroad company is liable for damages to crops caused
by waters so retained. Murphy v. Chicago, B. & Q. R. Co.,
101 Neb. 73. The flood channel of a stream is as much a
natural part of it as is the ordinary channel. It is provided
by nature, and it is necessary to the safe discharge of the
- volume of water. Hofeldt v. Elkhorn Valley Drainage Dis-
trict, 115 Neb. 539.

Section 2747, Comp. St. 1922, makes the county specific-
ally liable in a case where it so constructs a highway as to
damage any person from accumulation of water. The pur-
pose of the court in giving this instruction must have been
to submit to the jury the theory of the county that the dam-
age in this case, if any, was caused by such a rain as
amounted to an extraordinary manifestation of nature, the
occurrence of which could not reasonably have been antici-
pated or foreseen. The record discloses that the different
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witnesses had different ideas as to whether the rains in-
volved in this case were extraordinary ones. The evidence
in this case dis-loses that floods, like this one, were likely to
occur annually. We do not think that this instruction in-
formed the jury as to the nature of a storm which would be
so extraordinary as to relieve the county from liability for
damages resulting from the accumulation of water. Ob-
viously, it is not the duty of the county to drain the land
above the highways, but it is the duty of the county not to
hold water by the construction of its highways in such a
way as to interfere with the natural drainage. Where an
instruction assumes to define the whole law of the case, and
omits a material element from the definition given, it is re-
versible error, which may be relied upon, although no
proper instruction has been requested by the party seeking
to take advantage of the defect. City of South Omaha v.
Hagar, 66 Neb. 803. “It is the duty of the trial judge to in-
struct the jury correctly upon the law as applied to the is-
sues presented by the pleadings, if supported by the evi-
dence, whether requested or not.” Hall 2. Rice, 117 Neb.
813.

However, even if this instruction had contained a proper
statement of law, the evidence in this case does not justify
the giving of such an instruction. The evidence in this case,
without contradiction, establishes the fact that there were
other rains which brought the water to the top of the grade.
It had not been unusual for the water to run over the old
road, and the appellee complains only because the road is
now higher than formerly, and floods his land more than be-
fore. .

The so-called cloudburst of August did not flood any more
land than the somewhat lesser rain of June. When the
water came to a level with the grade it ran over the road and
covered no more land regardless of the amount of rain
thereafter. Any rain heavy enough to overflow the banks
of Baker creek and bring the water to a level with the grade
would do as much damage as the most extraordinary flood,
so unusual and unforseen as not to have been anticipated
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from the general experience of men residing in that vicinity.
Again, the record does not disclose that the county made
any provision whatsoever for the water running through
the flood channel of the creek to pass across the highway.
It had apparently made no provision to provide for the nat-
ural drainage, even though water often ran over the old
road. The reason for raising the grade of the road was to
prevent the water running over the road. _

The other error of which the appellant complains is the
giving of instruction No. 6, and is as follows:

“If you find from the evidence that the lands across which
the highway in question was constructed were higher than
the plaintiff’s land, then plaintiff cannot recover and your
verdict should be for the defendant.”

For the sake of brevity, we do not discuss this as a correct
statement of the law. There can be no question that it is
not applicable to this case. The undisputed evidence in this
case is that the water under similar circumstances for 37
or more years had been accustomed to run across this road
on the land below, and thence back to the channel of the -
creek. It was proved that some places on appellant’s land
were lower than the road or the land across the road. This
does not refute the fact that this was a natural drain when
the water was at a certain level. In fact, ever after the con-
struction of this road, when the water got to a level higher
than the road, it followed this channel. The county would
not be liable for water that would not drain naturally, but
the liability is for the accumulation of water due to the con-
struction of a highway. There is evidence in the record
tending to prove that this grade raised the level of the water
two or more feet, and it was a question of fact to be sub-
mitted to the jury whether this extra accumulation of water
had resulted in any damage to appellant. This instruction,
not being justified by any issue supported by the evidence,
was so prejudicial to the appellant that it is reversible er-
ror. Hitchcock v. Shager, 32 Neb. 477. This instruction
submitted to the jury a question not supported by the evi-
dence. Without any evidence whatever to support the find-
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ing, it, in effect, told the jury to determine whether as a
matter of fact the natural flood channel of the stream did
cross this road. We believe that the plaintiff is entitled to
have the question properly submitted to the jury as to
‘whether or not he has been damaged by an accumulation of
water upon his land due to the construction of this high-
way, obstructing the natural drainage of the land. If they
find that he has been damaged, then he is entitled to a deter-
mination of the amount of damage he may have sustained
resulting directly from the accumulation of water caused
by the construction of the highway.

For the reasons given, the judgment is reversed and the
cause is remanded. '

REVERSED.

Note—See Waters, 59 L. R. A. 877; 6 R. C. L. Supp. 252;

27 R. C. L. 1106; 3 R. C. L. Supp. 1546; 40 Cyc. 556 n. 25.

WILLIAM J. KELLY, APPELLEE, V. WILLIAM KANNARR:
HINDs STATE BANK, INTERVENER, APPELLANT.

Fiep May 8, 1929. No. 26626.

1. Pleading. A defendant or intervener may present any defense,
legal or equitable, in any case.

2. Appeal: DIRECTED VERDICT.. “In determining whether a per-
emptory instruction was justified, the party against whom the
verdict is directed is entitled to have every controverted ques-
tion of fact resolved in his favor, and to have the benefit of
every inference that reasonably can be deduced from the facts
in evidence.” Schmelzel v. Leecy, 104 Neb. 672,

3. Chattel Mortgages: AGREEMENT FOR MORTGAGE, It is a well-
settled principle that an agreement to give a mortgage for a
valuable consideration upon a crop to be grown the following
year is regarded in equity as the creation of the mortgage itself,
even though the crop be not in esse at the time of said agree-
ment. And in such case its lien will be given precedence over
a mortgage taken by a party who has notice of the rights of
the equitable mortgagee.

APPEAL from the district court for Gage county: WIL-
LIAM J. Moss, JUDGE. Reversed.
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Jack, Laughlin & Vette, for appellant.

J. A. McGuire, Bartos, Bartos & Placek and Grant G.
Martin, contra.

Heard before Goss, C. J., DEAN, Goop, EBERLY and DAY,
JJ., and REDICK and SHEPHERD, District Judges.

SHEPHERD, District Judge.

This is a case in replevin. Plaintiff Kelly sued in the
Eighteenth district to foreclose a chattel mortgage on a
1927 crop of corn, and defendants Kannarr and intervener
Hinds State Bank defended, denying generally the allega-
tions of the petition, denying in particular that the plain-
tiff’s mortgage had been properly filed, asserting that the
described mortgage was obtained by fraud from the Kan-
narrs who executed and delivered the same, and asserting
that it was in any event second and subject to a mortgage
of later date made by said Kannarrs to the intervening
bank, the latter mortgage having been given in pursuance
of an agreement theretofore made by the parties in 1926.
In answer to this the plaintiff denied the fraud and con-
tended that an agreement made in 1926 for a mortgage on
a 1927 crop could not give the bank a priority because the
crop was not then in existence.

The Hinds bank, intervener, cross-petitioned for the corn.
In general it may be said that the parties all presented their
respective claims and contentions by appropriate pleadings,
and made due denial in such pleadings of all conflicting
matters of fact alleged by their adversaries.

Trial was had to a jury and a verdict was returned giving
plaintiff a priority on 1,350 bushels of corn. Judgment was
entered on the verdict.

The trial court excluded from evidence exhibit A, which
was a 1926 chattel mortgage from the Kannarrs to the
Hinds State Bank, containing the before mentioned agree-
ment to give a similar chattel mortgage on the 1927 crop.
And it also excluded exhibit C, to the same effect, and ex-
cluded the oral testimony of Hinds and others as to the ac-
tual knowledge of the plaintiff concerning the said agree-
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ment, together with the testimony of the Kannarrs in re-
gard to false representations to induce the giving of the
plaintiff’s mortgage. In addition to this, the court gave its
instruction numbered 3 directing a priority in favor of the
plaintiff—practically directing the verdict.

Complaint of these things was made by the intervener
and by the defendants, both by motion for new trial and in
assignments of error here presented.

We are constrained to agree with defendants and appel-
lants. The district court was in error in these holdings and
rulings, and so prejudicially in error that the judgment
must be reversed. 4

It was alleged by the defendants and by the intervener
that when the Kannarrs gave plaintiff his mortgage they
told him that they had previously pledged the property to
the bank. And the Kannarrs testify very positively upon
trial that, not only did they so inform the plaintiff, but that
they supposed they were giving only a second mortgage to
him, he having stated that it was drawn subject to the
bank’s claim and was a second mortgage. The older Kan-
narr also testified that at the time he signed he did not have
his glasses with him and was unable to read, and that he
accordingly relied on the plaintiff to inform him as to the
facts.

The court struck out this testimony and directed a ver-
dict in favor of the plaintiff upon the theory, evidently,
that the Kannarrs should have known what they were sign-
ing, and should not be permitted to dispute the contents
of the written instrument. It does not appear that they
were unable to read and there is some force to the theory.
But there was an intervening circumstance when Kannarr
was called upon to act, and we are of the opinion that, since
the mortgage was obtained when the signer was without
immediate means of reading, and since he depended and
relied upon the mortgagee to inform him of the contents
of the mortgage and then procured his son to sign, acting
somewhat hurriedly in order that he might promptly re-
turn the instrument to the mortgagee by mail, the strict
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rule should not be applied. Under the circumstances, sup-
posing that the testimony of Kannarr is true, the mortga-
gee is not to be relieved of the consequences of his duplicity
because the mortgagors failed to exercise the last degree
of care. Having signed the instrument and promised to
have his son sign it, all in dependence upon the mortgagee’s
statement, Kannarr would naturally go through with his
agreement exactly as he did.

The ruling of the court in this connection took from the
jury the matter of fraud. The evidence was sufficient to
have made a prime facie case. It tended to show fraud on
the part of the plaintiff, and the determination of the ques-
tion by the court was an invasion of the province of the
jury. “In determining whether a peremptory instruction
was justified, the party against whom the verdict is di-
rected- is entitled to have every controverted question of
fact resolved in his favor, and to have the benefit of every
inference that reasonably can be deduced from the facts
in evidence.” Schmelzel v. Leecy, 104 Neb. 672.

The trial court held that the 1926 agreement of the Kan-
narrs to give the bank a mortgage on their 1927 corn crop
was not sufficient, even though the plaintiff was advised
of it, to make the bank’s mortgage superior to that of the
plaintiff. There is plenty of evidence that said promise
was made. It appears in exhibit C above referred to—a
chattel mortgage for additional security given to the bank
by the Kannarrs in December, 1926. It was first received
upon trial, and afterwards excluded. And the witness
Hinds testified absolutely that the plaintiff had admitted
to him that he had actual knowledge of the agreement so
contained in said mortgage. The direction contained in the
court’s instruction numbered 3 was such as to take the
question entirely from the jury.

Under such circumstances, it is beyond question that
the trial court erred. The defendants and the intervening
bank had a right to present the facts stated as an equitable
defense and as a basis for the cross-petition which they
filed. The defendant or intervener may present any de-
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fense, legal or equitable, in any case. The agreement to
give a mortgage on the 1927 crop stated expressly that it
was to be done on or about the 1st day of May, 1927. Said
mortgage was not, in fact, given until the 22d day of Oec-
tober, 1927. But the delay was not sufficient to avoid the
promise and to deprive the bank of its equitable right.

While the rule of law undoubtedly is that one may not
mortgage a thing not in esse, this court has often held that
a valid promise may be made in a lease or other contract
to give a mortgage upon a crop when it comes into being,
and that such promise may be enforced. The case at bar
is ruled by the decision of this court in Weigand ». Hyde,
109 Neb. 678. In that case it was held as follows: “Where
a lease provides that the lessee shall on demand execute
a chattel mortgage on the crops to secure the payment of
the rent, but lessee fails to do so, and executes to a third
person a first chattel mortgage on the same crops, the
execution thereof constitutes a fraud on the part of the
lessee, as between himself and the landlord, against which
a court of equity may grant relief at the suit of the lessor.
In such case, the mortgagee, if he had notice of the pro-
visions of the lease, and of the landlord’s right thereunder,
is not a mortgagee in good faith, and, in an action by the
lessor for specific performance of the terms of the lease, the
mortgagee’s rights will be subordinated to those of the les-
sor.”

And the court further say in the opinion: “It is a well-
settled principle that an agreement to give a mortgage for
a valuable consideration upon property which is sufficiently
specified is in a court of equity regarded as the creation -
of the mortgage itself. This is held for the reason that
equity will treat that as done which ought to be done. And,
in such case, a lien will be given precedence over a mort-
gage or other lien taken by a party who has notice of the
rights of the equitable mortgagee.” And later it was held
by this court, quoting Weigand v. Hyde, 109 Neb. 678, and
Skala v. Michael, 109 Neb. 305, that the principle applies,
even though the agreement be made before the property
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came into being. American State Bank v. Keller, 112 Neb.
761.

It appears, therefore, that there were questions for the
jury which the court, by its rulings and by the instruction
referred to, refused to present, with the consequent result
that the court decided such questions, instead of the jury.

There was some question upon trial as to whether the
Hinds State Bank had properly intervened. But this
seems to have been abandoned by the plaintiff, and to have
stood undecided. However, the case proceeded upon the
theory that the bank was a party, and since the parties
took this attitude it will be concluded that the bank was
duly in the case as an intervener.

For the reasons above stated, the judgment of the lower
court must be reversed and the cause remanded, and it is
so ordered.

REVERSED.

WILLIAM A. EHLERS ET AL., APPELLANTS AND CROSS-APPEL-
LEES, V. CHICAGO, BURLINGTON & QUINCY RAILROAD
COMPANY, APPELLEE AND CROSS-APPELLANT.

FiLeEp May 25, 1929. No. 265138.

1. Eminent Domain: INTEREST. The rule that the value of private-
ly owned land taken for a railroad right of way should be esti-
mated as of the time of the filing of the petition for the assess-
ment of damages does not necessarily require the railroad com-
pany to pay interest on the appraisers’ award from that date,
where the owner retains possession and use of the land until a
later date.

. In a proceeding to condemn land for railroad
purposes, alleged delay of the railroad company in procuring
the assessment of damages held not to create a liability for in-
‘terest on the award of the appraisers under the circumstances
outlined in the opinion.

. In a proceeding to condemn land for railroad
purposes, the railroad company does not necessarily create a lia-
bility for interest on the appraisers’ award from -its date by
notifying the county judge, when he accepted a deposit therefor,
to retain the money until expiration of the time to appeal, where
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the owner of the land chaiierged the railroad company’s power
to exercise the right of emitunt qoinain, declared the land was
not subject to condemnation an? failca at the time of such de-
posit to waive the right of appeal.

“OWNERS.” In a proceeding to condemn land for rail-
road purposes after it has been sold for delinquent taxes, the
holder of the tax sale certificates is an “owner” within the mean-
ing of the law granting to railroad corporations the right of
eminent domain.

In a proceeding to condemn land for railroad
purposes, all persons having an interest in the land are “own-
ers” within the meaning of the statute granting to railroad co:-
porations the right of eminent domain.

Awarp: CONCLUSIVENESS. “A landowner who fails to
appeal from the freeholders’ award in a condemnation proceed-
ing, is conclusively bound by it.” Omaha Bridge & Terminal
R. Co. v. Reed, 69 Neb. 514.

TAXES. According to the revenue laws, the holder of
tax sale certificates is entitled to the amount of the taxes paid
therefor with interest at the rate of 12 per cent. per annum
until paid and cannot be deprived of that right in a proceeding
to condemn the land for railroad purposes, where the award of
the appraisers exceeds in amount all liens.

8. Costs: ATTORNEY’S FEES. As a general rule the allowance of
attorney fees as costs must be authorized by statute.

APPEAL from the district court for Douglas county:
HERBERT RHOADES, JUDGE. Afirmed.

William A. Ehlers, for appellants.

Byron Clark, Jesse L. Root, J. W. Weingarten and C. W.
Krohl, contra.

Heard before Goss, C. J., RoSE, Goop, THOMPSON and
DAy, JJ., and BLACKLEDGE and REDICK, Distriet J udges.

RosE, J.

This is a controversy over interest on an award by a
commigsion appointed by the county judge of Douglas coun-
ty to assess damages resulting from the taking of real
estate for railroad purposes in a condemnation proceeding
wherein the Chicago, Burlington & Quincy Railroad Com-
pany exercised the right of eminent domain. The proper-
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ty condemned is described as the south 9014 feet of lot 5
and all of lots 6 and 7, in block 221 of the original plat of
Omaha. On one of the lots there were three houses occu-
pied by tenants.

The present action is an independent suit in equity in
the district court for Douglas county for enforcement and
distribution of the award with interest from the time the
railroad company filed its petition in the office of the coun-
ty judge, for an order restraining the railroad company
from interfering with the occupancy of the tenants pend-
ing litigation and from collecting or receiving rents.
Plaintiffs herein are William A. Ehlers and Margaret C.
Ehlers, who procured title to the lots after the condemna-
tion proceeding was instituted, and the defendants are the
Chicago, Burlington & Quincy Railroad Company, Bryce
Crawford, county judge, and William Haffke, holder of
tax sale certificates. The answers of these defendants
challenge the alleged right of plaintiffs to interest on the
damages awarded from the beginning of the condemnation
praceeding. From a judgment of dismissal plaintiffs ap-
pealed.

The record shows the regularity and the validity of the
condemnation proceedings. Following are material dates
and facts:

September 15, 1924, lots sold by the county treasurer to
Haffke, who received three tax sale certificates—No. 7,703
for $2,657.96, No. 7,704 for $2,824.42, No. 7,705 for $2,824.-
46; September 15, 1924, Haffke paid subsequent taxes
amounting with accrued interest to $423.33; December 5,
1924, petition of railroad company for condemnation filed
in the office of the county judge and commissioners ap-
pointed ; February 17, 1925, view of premises by commis-
sion after due notice to all parties interested; February
18, 1925, report of commission awarding property owners
$15,528.30 filed in the office of the county judge—to Haffke
$9,176.17 for taxes including interest at 12 per cent. per
annum from September 15, 1924, to February 17, 1925
and to the Ehlers $6,352.13; February 24, 1925, award of
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$15,528.80 paid to the county judge by the railroad com-
pany; March 24, 1925, plaintiffs herein commenced in the
district court for Douglas county a suit demanding from
the railroad company $6,618.78 with interest from Decem-
ber 5, 1924, applying for and procuring an order restrain-
ing the county judge from paying to Haffke any sum in
excess of $8,730.17, with interest at 12 per cent. per an-
num from September 16, 1924, to December 5, 1924, and
also applying for and procuring an order restraining the
railroad company from interfering with the occupancy of
the premises by the tenants and with the collection of the
rents; March 25, 1925, suit last described removed by the
railroad company to the federal court and shortly after-
ward plaintiffs filed and procured a dismissal in the state
court—an order which the railroad company considered
void, leaving the case pending in the federal court; April
1, 1925, plaintiffs commenced the present suit for the pur-
poses already stated and the railroad company filed a pe-
tition April 3, 1925, for its removal to the federal court;
May 1, 1925, parties stipulated that the railroad company
waived its right to remove the present action to the federal
court, and that out of the award of $15,528.30, $9,176.17
should be paid to Haffke and the remainder or $6,352.13
to plaintiffs, reserving to the respective parties the right
to litigate herein the questions involving interest; May 1,
1925, ‘award distributed by the county judge according to
the terms of the stipulation.

It is contended by plaintiffs that their damages were
necessarily determined by the commission under the law
as of the date on which the railroad company instituted
the condemnation proceeding and that therefore they were
entitled to interest therefrom on the award until paid or
from December 5, 1924, to May 1, 1925. In the argument
on this question plaintiffs cited the statute granting to
railroad corporations the power of eminent domain and
three former cases. Comp. St. 1922, sec. 5278; Missouri
P. R. Co. v. Hays, 15 Neb. 224; Northeastern Nebraska R.
Co. v. Frazier, 25 Neb. 53; Fremont, E. & M. V. R. Co. v.



VoL. 118] JANUARY TERM, 1929. 481
Ehlers v. Chicago, B. & Q. R. Co.

Bates, 40 Neb. 381. The statute cited does not mention in-
terest nor specifically provide that the damages shall be
assessed as of the date on which the petition for condemna-
tion is filed but does contain the following proviso:

“No appropriation of private property for the use of
any corporation provided for in this chapter shall be made
until full compensation therefor be first made or secured
to the owners thereof.”” Comp. St. 1922 see. 5278.

In the present instance compensation was not made or
secured when the railroad company filed its petition for the
assessment of damages. In the case first cited, however,
the court ruled as follows:

“The valuation of property taken for right of way for
a railroad should be made as of the time of the filing of
the petition for the assessment of damages to the land.”
Missourt P. R. Co. v. Hays, 15 Neb. 224,

In the opinion therein it was stated: “The authorities
seem to agree pretty generally that the damages in such
cases must be assessed as of the time of taking.” The court
took the view that the definite location of the line of the
~ road and the application for the appointment of commis-
sioners to assess the damages constituted a taking within
the meaning of the statute. On this point the other cases
cited by plaintiffs are of the same import. The rule quoted,
therefore, is based on the premise that the taking occurs
when the condemnation proceeding is commenced. The
definite location of the line of railroad or the right of way
was a material factor in fixing the time of the taking.
The land here involved is not taken for a right of way.
While the lots have been condemned for railroad purposes,
plaintiffs themselves protested before the commission that
the railroad company was without power to appropriate
their property on the ground that it was too far from the
right of way. In addition the evidence herein shows with-
out contradiction that the railroad company did not take
the lots or possession thereof when they commenced the
condemnation proceeding December 5, 1924. The owner
received and retained the rents for that month. The rents
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for January and February were collected but not paid to
the railroad company. Uninterrupted possession was not
acquired until later. After possession was taken plaintiffs
interfered by means of equity suits and restraining orders.
Possessory rights were not definitely determined until May
1, 1925, when the award without interest was distributed
pursuant to stipulation. Under the different circumstances
outlined herein the statute and the cases cited are not au-
thority for the allowance of interest on the award from
December 5, 1924. '
It is argued further that interest on the award should
be allowed on the ground of delay by the railroad company
in procuring the assessment of damages. It is insisted that
possession could have been taken upon 10 days’ notice
authorized by law. Comp. St. 1922, sec. 5290. The statute
does not require possession or condemnation within 10
days. Two nonresidents interested in the land were noti-
fied by publication. Plaintiffs acquired title to the lots
after the petition for condemnation was filed in the office
- of the county judge and they were brought into the initial
proceeding by a supplemental petition after December 5,
1924. There is nothing to show unreasonable delay, lack
of diligence  or bad faith on the part of the railroad com-
pany.
“ Plaintiffs contend also that in any event interest
should be allowed from the time the condemnation money
was deposited with the county judge February 24, 1925,
until it was distributed May 1, 1925. This contention is
based on the proposition that the railroad company, when
depositing the award with the county judge, directed him
to retain it during the period of 60 days allowed for an
appeal—the time fixed by a statute upon which reliance
was placed. Comp. St. 1922, sec. 5284. There seems to
have been justification for that course. When the com-
missioners were engaged in the performance of their
duties, while viewing the premises, they were told in sub-
stance by William A. Ehlers, in the hearing of a railroad
representative, that the railroad company was a nonresi-
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dent without power to exercise the right of eminent do-
main and that the lots were more than 100 feet from the
center of the main line of the railroad and not subject to
condemnation for railroad purposes. It was a reasonable
precaution to assume that these questions, owing to the
hostile attitude of plaintiffs, would be raised and urged
on appeal. Plaintiffs did not waive their right of appeal
May- 1, 1925, and then demand their award as they might
have done. Under the circumstances neither equity nor
law calls for the allowance of this item of interest.

Plaintiffs present another question by challenging the
right of Haffke, holder of the tax sale certificates and the
tax liens, to interest after commencement of the condemna-
tion proceeding December 5, 1924, or after the date of the
award February 17, 1925. In this connection it is insisted
that the commissioners went beyond their powers in allow-
ing such interest, that they thus deprived plaintiffs of a
portion of their damages and that therefore the award to
Haffke was, to that extent, void. In the argument on this
issue plaintiffs assert and assume that Haffke acted for and
represented the railroad company. There is nothing in the
pleadings or the evidence to support that view. Haffke’s
rights were asserted in his own behalf throughout the pro-
ceedings though his attorneys represented the railroad com-
pany also. He bought the lots at tax sales in his own name,
paid the taxes and procured the certificates evidencing his
liens. He was an owner of the lots within the meaning of
the statute granting to railroad corporations the right of
eminent domain. Graf v. State, p. 485, post. In State v.
Missourt P. R. Co., 75 Neb. 4, the following rule was an-
nounced :

“Real estate cannot be taken by condemnation proceed-
ings unless payment therefor to the owners is first made
or secured. All parties having an interest in the land are
‘owners’ within the meaning of the statute. A lien for
taxes is such an interest in the land.” v

It was the duty of the commission to assess all damages
to the owners, including Haffke. Comp. St. 1922, sec. 5290.
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His lien on the lots exceeded in value the equity of plain-
tiffs. Referring to him the award provides:

“We do find and assess his damages by reason of the
taking of said premises by said railroad company for rail-
road purposes the sum of $9,176.17, with interest at the
- rate of 12 per cent. per annum from February 17, 1925,
up to the date of payment to him out of the condemnation
money for his said interest.”

The rule applicable to this question was stated in a for-
mer opinion as follows:

“A landowner who fails to appeal from the freeholders’
award in a condemnation proceeding, is conclusively bound
by it.” Omaha Bridge & Terminal R. Co. v. Reed, 69 Neb.
514,

According to the revenue law Haffke was entitled to the
amount of the taxes with interest at the rate of 12 per cent.
per annum until paid. He was not deprived of this right
in the condemnation proceeding, since the award of the
appraisers exceeded all liens. He looked to the land and
not to plaintiffs or to the railroad company for payment.
Plaintiffs could have stopped the interest on delinquent
taxes by paying the liens when they acquired title to the
lots but they elected to await payment out of the award
and are bound by it since they did not appeal from it.

A claim for counsel fees as costs is urged on a cross-
appeal but a statute allowing them has not béen cited or
found. There is nothing to show that such fees are tax-
able under an exception to the general rule requiring statu-
tory authority for the allowance of attorney fees as costs.
The claim, therefore, is disallowed.

The equity suit by plaintiffs was properly dismissed by
the district court.

AFFIRMED.

Note—See Eminent Domain, 20 C. J. 811 n. 16, 848 n.
79, 1065 n. 48— (Interest) L. R. A. 1916C, 1113; 32 A. L.
R. 98; 10 R. C. L. 163; 2 R. C. L. Supp. 984; 4 R. C. L.
Supp. 656; 5 R. C. L. Supp. 546; 6 R. C. L. Supp. 602—
Costs, 11 A. L. R. 895.
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CLARENCE D. GRAF V. STATE OF NEBRASKA.
FILED MAY 25, 1929. No. 26563.

1. Real Estate: “OwNER.” The word “owner,” as applied to real
estate, is one of wide meaning. Generally speaking, it includes
all persons having a claim or interest in the real property, al-
though the same may fall short of an absolute ownership. It
embraces not only the owner of the fee, but any person who has
an equitable interest in the land.

2. False Pretenses: PROOF. In a prosecution for obtaining prop-
erty by false pretenses, where the charge in the information is
that the false pretenses consisted in representing that defend-
ant was the owner and holder of the record title to certain real
estate, such charge is not sustained by proof that defendant had
stated he owned the land, or said “this is my land.”

ERROR to the district court for Gage county: ROBERT M.
PROUDFIT, JUDGE. Reversed and dismissed.

C. B. Ellis, Claude S. Wilson, Roy F. Gilkeson and Hyman
Rosenberg, for plaintiff in error.

0. S. Spillman, Attorney General, and Donald Gallagher,
contra.

Heard before Goss, C. J., DEAN, Goob, THOMPSON,
EBERLY and DAY, JJ., and SHEPHERD, District Judge.

Goop, J.

Plaintiff in error, hereinafter called defendant, was
convicted of the offense of obtaining property by false pre-
tenses, and was sentenced to a term at hard labor in the
state penitentiary. He brings the record of his conviction
to this court for review. The conclusion reached makes it
necessary to consider but one assignment of error, viz.,
that the verdict is not sustained by the evidence.

The prosecution was brought under section 9892, Comp.
St. 1922, which makes it an offense for any one, by false pre-
tenses, with intent to cheat or defraud, to obtain the signa-
ture or indorsement of any person to any promissory note
or other instrument in writing, and if the value of the prop-
erty so obtained is $35 and upwards the offense is a felony.
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The second count of the information on which the verdict
was rendered charged that defendant falsely represented
and pretended that he was the owner and holder of the
record title to certain described lands which were subject
to a mortgage of $4,000, and that he represented that he
had made arrangements with the mortgagee for a new
loan thereon of $6,000, and offered to convey such lands
to one Krauss, in exchange for certain lands and a note,
secured by chattel mortgage, then owned by Krauss, and
that defendant would pay a certain note owing by Krauss,
for the security of which the note owned by Krauss had
been pledged. '

The record discloses that a contract for the exchange of
properties was entered into between defendant and Krauss,
and, pursuant thereto, Krauss indorsed the note, owned by
him, secured by chattel mortgage, and delivered the note
and chattel mortgage to defendant, and also delivered to
defendant warranty deeds executed by Krauss and wife
for the lands owned by Krauss, and at the same time de-
fendant executed and delivered to Krauss a warranty deed
for the lands which defendant had claimed to own. At the
time of this transaction, defendant held a contract for the
purchase of the lands he claimed to own, and had paid
thereon the sum of $500. A deed had been executed by the
owner of the record title to this land, in which defendant
was named as grantee, and deposited in escrow, to be de-
livered to defendant upon payment by him of the balance
of the purchase price, amounting to $3,100.

Some time after the making of the contract for and ex-
change of deeds between Krauss and defendant, the latter
voluntarily made payments aggregating more than $1,100
on his contract for the purchase of the lands he had agreed
and attempted to convey to Krauss. This is evidence tend-
ing to show that defendant was acting in good faith in en-
tering into the contract with Krauss, and tending to nega-
tive the charge that he had an intent to cheat or defraud.
This evidence, however, is not conclusive, and that question
was one for the jury.
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A more serious question is raised as to the falsity of the
representations which defendant actually made. It is
charged in the information that defendant represented
that he was the owner and holder of the record title to the
land which he was to convey to Krauss. The evidence does
not sustain this charge. Defendant denies that he made
any such representations, and Krauss, himself, testifies that
defendant did not state that he was the owner of the record
title. The most that the evidence shows is that defendant
said he owned the land and referred to it as “my land.”
The question then arises: What is the significance of the
use of the word “own?”’ An owner of land may have only
a limited interest in it. One may properly say that he
owns land, even though it may be incumbered by mortgage
for its full value. He may be the owner of the land when
he has no record title, but is entitled thereto; and, upon
the other hand, one may have the record title when, in fact,
he may have nothing but the bare, naked legal title, and
another may be the equitable owner. The word “owner” is
one of wide and extensive meaning when applied to real
estate. It includes a rightful proprietor; one who owns
the fee; one who has an estate less than a fee; any one who
owns an estate in lands; the person entitled to the legal
estate; any one who has an equitable right to or interest
in land, or one who has any right which, in law or equity,
amounts to ownership in the land. 29 Cyec. 1549, 1550.

In Severin v. Cole, 38 Ia. 463, it was held: “The mort-
gagee of real estate is an owner in such a sense that he
is entitled to notice of the assessment of damages for a
right of way over such property.”

In Omaha Bridge & Terminal R. Co. v. Reed, 69 Neb
514, it was held: “A mortgagee is an owner within the
meé,ning of the statute providing for the taking of land
under the power of eminent domain.”

In Board of Commissioners v. Northwestern Mutual Life
Ins. Co., 114 Neb. 596, it was held: “The word ‘landowner’
as used in section 1724, Comp. St. 1922, embraces not only
the owner of the fee, but mortgagees, whose mortgages are
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of record, and notice to them of the proposed organization
of a drainage district under article I1I, ch. 17 (secs. 1718-
1743), Comp. St. 1922, must be given before special assess-
ments levied against the land affected can become liens su-
perior to the liens of the mortgagees.” In the course of
the opinion in the latter case it was said (page 599) :
“What is the meaning of the word ‘landowner’ as used in
the statute? It has been said that the term ‘owner’ has
no exact technical meaning (1 Hare, American Constitu-
tional Law, 355), but as used in the law has generally been
treated as including all persons having a claim or interest
in the property although the same might fall far short of
an absolute ownership. Lozo v. Sutherland, 38 Mich. 168.
And in dealing with the word ‘landowner’ ih a statute giv-
ing the right of eminent domain upon payment of -damages,
it was held that the word embraces not only the owner of
the fee, but a lessee for years, and any person who has an
interest in the property affected by the condemnation pro-
ceedings.”

We think it must be conceded that defendant had an
equitable interest in the land by virtue of the contract and
deed to him in escrow from the owner of the legal title,
and, under the authorities above cited, defendant could
truthfully say that he was the owner of the land, although
he was not the owner of the fee and was not entitled to a
deed until he had met the payments due to his vendor.
But, aside from this, the charge is that he had represented
that he was the owner and holder of the legal title. The
evidence does not support the charge. Under the circum-
stances, we are forced to the conclusion that the verdict
is not sustained by the evidence.

In view of the testimony of Krauss, the complaining wit-
ness, that defendant did not at any time represent to him
that he was the owner of the record title, a conviction
could not be had upon a subsequent trial.

For the reasons given, the judgment of the district court
is reversed and the action dismissed.

REVERSED AND DISMISSED.
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FEDERAL LAND BANK OF OMAHA ET AL., APPELLANTS, V.
OMAHA NATIONAL BANK, APPELLEE.

FiLep May 25, 1929, No. 26526.

1. Damages. It is not enough that an unauthorized act or injury
be done, but the plaintiff must sustain a loss by reason thereod,
before he can recover damages therefor.

2. Banks and Banking: PAYMENT oF CHECKS. A bank is author-
ized to pay only to the person designated by the depositor. It
cannot charge against the depositor's account an amount paid
by it on a forged indorsement of the depositor’s check, unless
such payment is properly attributable to the negligence or other
fault of the depositor, or unless the money has actually reached
the person whom the drawer intended should receive it, or the
drawer himself.

Evidence examined, and held to establish that

the money paid by the defendant bank on the checks of plain-

tiff in suit “has actually reached the person whom the drawer
intended should receive it” and to whom by law it was payable.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

Smith, Schall, Wright & Sheehan, F. H. Gaines and E. F.
Dougherty, for appellants.

Rose, Wells, Martin & Lane and Edgar M. Morsman, Jr.,
and Brogan, Ellick & Raymond, contra.

Heard before Goss, C. J., Goop, THOMPSON and EBERLY,
JJ., and BLACKLEDGE and REDICK, District Judges.

EBERLY, J.

This is an action at law by the Federal Land Bank of
Omaha and the New Amsterdam Casualty Company, plain-
tiffs, against the Omaha National Bank of Omaha, as de-
fendant. Plaintiffs’ petition sets forth eight causes of action
aggregating $46,620. It alleges that from time to time it
deposited in due course of business with the defendant cer-
tain sums of money; that the checks in the amounts set
forth in the petition were drawn upon said depository by
the Federal Land Bank, each payable to the order of two
persons, viz., “another” and “N. C. Klein, Sec.-Treas.;”
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that each of these checks was in the course of business pre-
sented to and paid by the defendant; that none of the
checks were indorsed by the joint payees named, save and
except in each case N. C. Klein had without authority of
either of the plaintiffs, the Federal Land Bank of Omaha
or his copayee, indorsed the latter’s name in addition to his
own on each instrument involved, and that the indorse-
ment by N. C. Klein of his copayee’s name constituted a
forgery thereof; that the defendant bank had charged the
deposit account of plaintiffs with the checks thus paid and
refused to reimburse plaintiffs for the same.

The defendant in its answer admits the making of the
deposit by the plaintiff, the payment of the checks in suit
and charging the same against such deposit, and denies
generally the allegations of the petition, and in addition
thereto sets forth four additional defenses, in one of which,
by apt language, it was in substance alleged that it was
the intention of all parties to the transaction, as well as a
duty enjoined by law, that said N. C. Klein, as secretary-
treasurer of the Sisseton National Farm Loan Association,
should collect each of said checks and deposit the proceeds
thereof in the Guaranty State Bank of Sisseton, South Da-
kota, duly designated in the proper manner by Sisseton
National Farm Loan Association as the legal depository of
such funds pending their distribution to the -parties en-
titled thereto; and that such deposit was in each of the
cases set forth in. plaintiffs’ petition duly made by said
N. C. Klein, as secretary-treasurer of said Sisseton Na-
tional Farm Loan Association, in the manner required by
law.

To this answer the plaintiffs filed a general denial.
There was a trial to the court, a jury being waived, and
judgment for the defendant, and from an order denying
a motion for a new trial plaintiffs appeal.

This lawsuit arises out of business transacted under the
provisions of the federal farm loan act. This act appears
in the United States Code Annotated as chapters 7 and 8
of title 12 and embraces section 641 to section 1129 in-
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clusive. This act and its various amendments create three
separate agencies: (1) The Federal Farm Loan Board
consisting of seven members, at the head of which ex officio
is the secretary of the treasury of the United States, and
which is given a general supervision over the administra-
tion of the act; (2) the Federal Land Banks (of which the
plaintiff is one) which are separate and independent cor-
porations obtaining their charter from the Federal Farm
Loan Board and having such powers only as are granted
by the act. They report to the Federal Farm Loan Board
and are at all times subject to its supervision and regula-
tion; (8) the National Farm Loan Associations which are
authorized to be created by ten or more persons who own
farm lands qualified for loans under the act. The appli-
cation for a charter, as a National Farm Loan Association,
which, as appears from its nature, is purely a local asso-
ciation, is sent to the Federal Land Bank in that district,
in which the association attempts to be organized, and is
by it forwarded to the Federal Farm Loan Board with its
recommendation. If granted, this board issues a charter
to the association, which becomes, under the act, a separate
corporation with the powers enumerated in the act, and
subject to the limitations and restrictions prescribed there-
in. ‘ .

Section 720 provides as follows: “Upon receipt of its
charter such national farm loan association shall be author-
ized and empowered to receive from the Federal Land Bank
of the district sums to be loaned to its members under the
terms and conditions of this chapter.”

It may be said that the principal function of these local
associations is to receive and approve applications from
owners qualified for loans, which application§ are there-
upon forwarded to the Federal Land Bank of its district,
which, upon due acceptance and approval, furnishes the
funds to complete the loan.

Applicants for farm loans are required to be members
of the association and subscribers to its capital stock.
Each association elects its own board of directors; each
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member or borrower of a farm loan having a voice in the
selection. This board of directors in turn chooses the of-
ficers of the company, including a secretary-treasurer, who
is the only paid officer of this corporation. His compen-
sation is determined by the board of directors and he is
paid from the funds of the association.

Section 741 provides: “Any person whose application
for membership is accepted by a national farm loan asso-
ciation shall be entitled to borrow money on farm land
mortgage upon filing his application in accordance with
section 733 and otherwise complying with the terms of this
chapter whenever the Federal Land Bank of the district
has funds available for that purpose, unless said land bank
or the Federal Farm Loan Board shall, in its discretion,
otherwise determine.”

Section 761 of this chapter provides: “Every national
farm loan association shall have power:

“First. * * * To indorse, and thereby become liable for
the payment of, mortgages taken from its shareholders by
the Federal Land Bank of its district.

“Second. * * * To receive from the Federal Land Bank
of its district funds advanced by said land bank, and to
deliver said funds to its shareholders on receipt of first
mortgages qualified under section 771 of this chapter.”

Another requirement of this act is (section 772):
“Funds transmitted to farm loan associations by Federal
Land Banks to e loaned to its members shall be in current
funds, or farm loan bonds, at the option of the borrower.”

Section 714 of this act provides: “It shall be the duty
of the secretary-treasurer of every national farm loan asso-
ciation to act as custodian of its funds and to deposit the
same in such bank as the board of directors may designate,
to pay over to borrowers all sums received for their account
from the Federal Land Bank upon first mortgage as in this
chapter prescribed, and to meet all other obligations of the
association, subject to the orders of the board of directors
and in accordance with the by-laws of the association. It
shall be the duty of the secretary-treasurer, acting under
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the direction of the national farm loan association, to col-
lect, receipt for, and transmit to the Federal Land Bank
payments of interest, amortization instalments, or princi-
pal arising out of loans made through the association. He
shall be the custodian of the securities, records, papers, cer-
tificates of stock, and all documents relating to or bearing
upon the conduct of the affairs of the association.” (Italics
~ ours.)

It is an admitted fact in the record that N. C. Klein
was duly elected and qualified as secretary-treasurer of the
Sisseton National Farm Loan Association, and that he,
duly qualified, was acting as such during the period covered
by the transactions in suit; that the Guaranty State Bank
of Sisseton, South Dakota, had been duly designated by
the directors of the Sisseton National Farm Loan Asso-
ciation as its depository in which all of its funds and all
funds received by it were required to be deposited, and that
the state bank last named was such legal depository at the
time all the transactions were had, and that each of the
checks which are in suit represent proceeds of loans made
to members -of his association and through it had been re-
ceived by N. C. Klein, secretary-treasurer, and had been
by him duly deposited in the Guaranty State Bank of Sisse-
ton, in strict accordance with the directions of such board
of directors, the only iregularity being that he had failed
in each case to obtain the indorsement of the person with
whom, in each instrument, he was named as copayee.

It thus appears that whatever misappropriation of funds
may have been made it was made after the deposit had been
completed, as directed by the board of directors of the local
association, and that the association, either in its own
name, or in the name of “N. C. Klein, as secretary-treasur-
er,” had been duly credited with such deposit on the books
of the Guaranty State Bank of Sisseton.

The provisions of the statutes quoted fairly disclose the
legislative intent to be that, when farm loans were made,
funds arising therefrom should be transmitted by the Fed-
eral Land Banks to their several farm associations and to
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be by the latter disbursed to the members making the loans.

Indeed, section 772 appears to make this duty mandatory
to transmit such funds in “current funds” or farm loan
bonds. It thus must be conceded that when the deposit
was made in the bank to the credit of “N. C. Klein, secre-
tary-treasurer” of the Sisseton National Farm Loan Asso-
ciation, the course of biisiness intended by those participat-
ing therein and contemplated by the terms of the statute
had been duly completed, the only irregularity appearing
being that the mortgagor making the loan had not sub-
scribed his name as an indorsement on the instrument
which transmitted the “current funds,” as insisted on' by
the plaintiffs. Under these circumstances the rule appears
to be: ‘“As a bank is authorized to pay only to the person
designated by the depositor, it cannot charge against the
depositor’s account an amount paid by it on a forged in-
dorsement of the depositor’s check, unless such payment is
properly attributable to the negligence or other fault of the
depositor, or unless the money has actually reached the per-
son whom the drawer intended should receive it, or the
drawer himself.” 7 C. J. 686, sec. 414.

So far as the present transactions are concerned, it must
be conceded that the terms in which the legislative intent
is expressed, as well as the acts of the parties, and the es-
tablished course of business disclosed by the record, indicate
the person the drawer of these checks in controversy ac-
tually intended to receive the money was “N. C. Klein, as
secretary-treasurer,” representing the Sisseton National
Farm Loan Association, to be by him distributed as directed.
That was the plain purpose of all concerned. It cannot be
gainsaid but that these funds and the proceeds of each check
in suit actually came into possession of the Sisseton Na-
tional Farm Loan Association through the act of its secre-
tary-treasurer in the exercise of the powers of his office,
and was by him deposited in the depository duly designated
as such in the manner contemplated by the act.

It follows therefore that the amounts covered by the
check having actually reached the persons whom the drawer
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intended should receive them, notwithstanding the irregu-
larity in failing to obtain the indorsement of the copayee
therein named, may not be recovered by the plaintiffs
herein. Bayley v. Hamburg, 106 Wash. 177; Andrews v.
Northwestern Nat. Bank, 107 Minn. 196; Beeson-Moore
Stave Co. v. Clark County Bank, 160 Ark. 385; Union Banlk
& Trust Co. v. Lynn, 73 Mont. 473; McKaughan v. Mer-
chants Bank & Trust Co., 182 N. Car. 543; Phoenix Nat.
Bank v. Taylor, 113 Ky. 61; Hunt v. Listenberger, 14 Ind.
App. 320; Hoffman v. American Exchange Nat. Bank, 2
Neb. (Unof.) 217.

The decision of this question practically disposes of the
issues presented herein. This opinion will not, therefore,
discuss, determine or decide the validity of the other de-
fenses set forth in the defendant’s answer, nor consider the
question of whether they are supported by the evidence.

It follows that the judgment of the district court in the
instant case was correct, and it is

AFFIRMED.

Note—See 3 R. C. L. 542; 1 R. C. L. Supp. 849; 4 R. C. L.
Supp. 198; 5 R. C. L. Supp. 181; 7 C. J. 669 n. 39, 677 n.
28, 686 n. 94, 687 n. 96.

STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL,
APPELLEE, V. FARMERS & MERCHANTS BANK OF
KENNARD, APPELLEE: REED O’HANLON,
ADMINISTRATOR, APPELLANT.

FILEp MAy 25, 1929. No. 26700.

1. Banks and Banking: DIVERSION oF DEPoSIT. Where money is de-
posited in a bank by the executor of an estate, who is also presi-
dent and manager of the bank, and where false entries are made
which indicate that the money has been withdrawn from the
bank, when in fact it was not so withdrawn, but diverted to
other accounts for the benefit of the bank, such false entries do
not terminate the relationship of depositor and banker.

In this case, when Kronberg, who was both

executor of the estate and president and manager of the bank,
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falsified the records of the bank to show payment of the deposit
and by a corresponding entry diverted the fund represented by
it to other accounts, to the financial benefit of said bank, his
acts were done in the performance of banking functions, and not
of his duties as executor.

In such a case, the books of the bank showing
the deposit to be one of trust and the wrongful diversion of the
fund for the benefit of the bank, the bank has such knowledge
of the character of the deposit as to make it liable to the bene-
ficiary of the trust as to a depositor.

APPEAL from the district court for Washington county:
WILLIAM G. HASTINGS, JUDGE. Reversed.

Gaines, McGilton, Van Orsdel & Gaines and O’Hanlon &
O’Hanlon, for appellant.

Crossman, Munger & Barton, contra.

Heard before ROSE, DEAN, Goop, EBERLY and Day, JJ.,
and RAPER and REDICK, District Judges.

Day, J.

The administrator with the will annexed of the estate of
Ole P. Larsen brings this action for an allowance of his
claim against the guaranty fund of the state of Nebraska.
The present executor was appointed in September, 1924,
upon the removal of one Kronberg, who had been appointed
in July, 1923. Kronberg was the president and actual man-
ager of the Farmers & Merchants Bank at Kennard, Ne-
braska, during the time he acted as executor of the estate
of Larsen. On April 24, 1924, as executor, he deposited in
his bank $8,000 which he had collected of the assets of said
estate. At the time Kronberg was appointed executor, there
were in the safety deposit box of the deceased in the bank
three certificates of deposit issued by his bank; one for
$5,000, one for $3,000, and one for $2,000, which items with
the $8,000 deposit heretofore mentioned make up the total
of the claim of $18,000. ’

Prior to the time Kronberg became executor of the Lar-
sen estate, he had made some improvident loans of the
bank’s money, which loans he had been required to take out
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of the bank by the bank examiners. In order to make the
bank appear solvent and its books balance, he had marked
the certificates of deposit as paid, and placed them with paid
certificates of the bank; and had also charged the checking
account with $8,000. Neither the certificates of deposit nor
the $8,000 in the checking account were ever paid by the
bank. The trial court found that the executor had with-
drawn the deposits from the bank, and the relation of de-
positor had ceased, consequently the claim was not allow-
able against the guaranty fund of the state of Nebraska.

As we view this case, the only question presented is
whether the manipulations of the records of the bank by
Kronberg were of such a nature as to terminate the deposit
of the estate in said bank. In the consideration of this case
it is difficult not to confuse in our mind the acts of Kron-
berg as president and manager of the bank and those of
Kronberg as executor of the estate of Ole P. Larsen. It is
necessary to a proper determination of this case that we
xeep these two relationships clearly and distinctly sepa-
rated. It is only difficult because the two official positions
were held by the same man. We think, if we remember that
this was the money of the estate, held in trust and deposited
in the bank by Kronberg as executor, it will help us to avoid
-onfusion. The appellee argues that, had Kronberg as exec-
utor brought this action instead of his successor in office,
then there would be no doubt but that he as executor could
not secure the allowance of this claim against the guar-
anty fund. If it could be conceived that he had been con-
tinued as executor by the probate court, and it was appar-
ent that the estate was in fact a depositor of said bank, that
said relationship had not been terminated, then a judgment
might have been entered allowing the claim as a deposit,
for the benefit of the estate, in the name of Kronberg, as
well as in the name of his successor as executor.

If Kronberg as executor withdrew the money from the
bank, then the relationship of banker and depositor was ter-
minated and the guaranty fund cannot be charged with this
claim. Upon this question the trial court found: ‘“That the
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bank president was at the time of the application of these
funds to the credit of other accounts in said bank the sole
acting executor of said estate with the legal title and power
of disposition. Through and by his action, his relationship
as a depositor of said bank ceased,” The evidence in the
case discloses that some loans had been made by the bank to
individuals for speculations, which are not usually consid-
ered by bankers generally as sound investments. The bank
had taken the notes of these individuals to cover these loans.
Kronberg had acted for the bank in these transactions and
seems to have been personally interested in them. This
paper was not considered good and the bank examiner in-
sisted that some $20,000 of these notes be taken from the
bank. This made it necessary to replace it with money or
security to fill the hole in the assets of the bank caused by
tle loan of the amount of money represented by the worth-
less notes. This was accomplished by Kronberg by marking
the certificates of deposit (amounting to $10,000) “paid”
and placing a memorandum in the bank indicating the with-
drawal of the $8,000 deposit. However, no money was
withdrawn from the bank, but $13,000 was applied to a
shortage in the Storz checking account and $5,000 was used
to pay a certificate of deposit. The effect of this transac-
tion, entirely a bookkeeping one, in so far as the estate was
concerned, was to enhance the assets of the bank by $18,000.
It was $18,000 to which the bank had no right or even claim
of title. It is urged by appellee that it was of no benefit to
the bank to pay the $13,000 on the Storz account, since the
bank had contracted to pay an excessive rate of interest on
this deposit. To use the language of State v. American Ez-
change Bank, 112 Neb. 834: “A contract for 6 per cent. is
not illegal in the sense of being unenforceable as against the
bank. It is simply one not within the guaranty statutes., A
depositor may take his choice, receive 5 per cent. and be
within the statutes as a depositor, or 6 per cent. and be
without, as one holding a loan.” So far as the bank was
concerned, when it used $13,000 of this money to pay the
Storz account, it increased the assets of the bank by that



VoL. 118] JANUARY TERM, 1929. 499

State, ex rel. Spillman, v. Farmers & Merchants Bank of Kennard.

amount. True, it did not increase the net assets of the bank
transferable to the guaranty fund commission, because the
commission might have successfully resisted the payment
of the deposit. But when the bank ceased to be a going
concern and the receiver took charge this was a closed
transaction which concluded the bank.

Now the remainder of $5,000 of this account was used to
pay a bogus certificate of deposit. Without going into the
details of this transaction, suffice it to say that, in so far as
the bank is concerned, nothing in the record discloses that it
was not the valid obligation of the bank at the time. It fol-
lows then that this transaction inured to the benefit of the
bank in that it removed from the books of the bank its lia-
bility to this depositor, without the payment of any money.

- In State v. American State Bank, 108 Neb. 98, it is held:
“False entries on the books of a bank, whereby one deposi-
tor is credited with the funds of another, do not change the
relation of banker and depositor in regard to that particu-
lar item or relieve the bank from liability for a proper dis-
bursement of the fund, if the bank is chargeable with knowl-
edge of the facts.” ‘

Where money is deposited in a bank by an executor of
an estate, who is also president and manager of the bank,
false entries which indicate that the money has been with-
drawn from the bank, when in fact it was not so withdrawn,
but was diverted to other accounts for the benefit of the
bank, do not terminate the relationship of depositor and
banker. The deposit in this case was diverted for the bene-
fit of the bank, and the deposit was not terminated by the
entries on the books of the bank, which were not in accord
with the actual facts. The evidence forces the conclusion
that this was a valuable business transaction for the bank.

The appellee relies upon the holding in the c¢ase of State
v. Farmers & Merchants Bank of Walton, 112 Neb. 840,
wherein it is stated: “Where money is deposited in a bank
to the credit of an administrator of an estate, the bank is
charged with notice of the trust character of the fund, but
is not required to see that the same is properly applied or


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































